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Nt?TIC'E OF SECOND APPEAL OF APPELLANT
INDUS" 'RIA.L ENEIttYY UlSEIZS-01II0

Appel.lant, lndustrial Energy Uscrs-Ohio (`-II;tI-C,hzo" or "A1?pell<int"), hereby gi^^es its

noticz of appeal,l>urstiaiit to R.C. 4903.11 and 4903,13, S.Ct,S'rac.R. l0.02(A), and Cl?io A.dm.

C;f>de 4901-1-02(A) ax^id. 4901-1-36, to the Supz-e:ine Cotirt of O}zio and Appellee, the i'ublic

Utilities Comrn:ission :cjf Ohio (`Commission" or "PUCO"), fro3.n the. Commission's Opinion aiid

Order ("At.taclarrient A") (-1;S1' II Otde.r') issui;d August.7; 20I2. Entry on Re:lieari.n.a issijed

Tant:ary 30, 201> (.^rltta^chlxez^.t B") ("I:.SI' 111,1:ntry o;i Reheariiig"), azid Second Entry csiz

I?ehearin- ("Attachnxei:t C''j (``}iSt' II SecoXid Entry orzRehearin.g'`) issued March 2-7, 20a 3 ita

Case *Nos, 11-346-EL-SSO, et cr?. (collectively, `:I:ST' II Orders`:').

This notice of appeal is the secoi:fd filed ),Vztlr this Court coricerni^ig the ESP 11 Ord.ers:.

hppellant;The Kroger Company, filed its'Notice of Appeal frozn the I;SP 11 Orders on Apri:l I,

20i3.

:II :U-Ohio, requcsts that it be designated an appellant in this proceeding.

Appellant was and is a. party of record in Case Nos. 11-3 )46 Iyl.r-SSO, ef erl., and tiznelv

filed its Applicatioi3 for. Ke.he;.a:-i3ig froin, the Opiziion aizd Order issued on ^-^.ugust 30, 2012. The

C:ommission initiaily branted relxearing fcx the purpose i;f fui-Lher consic3e.ring the Application for

Rehearir7g of l.i:1?--0hio and other p?.rties on Oc.tober i, 2012,but then denied IJ;:U-Ohio's

Application for Rehearing on January 30, 70U ): . f3ecau-se the Corn-rnission modified the 13SP II

Order in its ESP II Enfry on lZehearitig; IEU-Ohio filed a. timely second ApplicatioTi for

Rc:l}ehring of the Commissiozz's ESP iI Entry on Reliearing on Marc h I; 201 3). "I'he Commission

denied II--̂ t?-Ohio's secofie3 Application for Rehearirzgon Nlarch 27, 7013.

(G40124:3 }
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1`he I;SI' Il Orders are ti ntawful and tii-i.reasonabfe for tlie reasons set out the following

Assignments of Error:

I.. The ESP 11 Orders are unlawful and ttnreasonable because the as-a.pprovcd_

EJectri.c Security Plan (``li-SP"). Mcludirg its pricing and all other ternis and

conditions, a:aclitcling any dr;fe:r-ral.s and ai3y future recovery of cle-ferrizls, is not

txiore favorable in the a^ ;reZ;ate as eot^l?ared. to the expected resu?ts that would

othe.zwise apply under R.C. 4928.141 ' as required by R.C. 492$.143(C)(1) (`ESI'

versus MRO tcst").

A. `I'he i;SP IT Orders are unlawful and unreasonabl:e because they iise

$188.88ianegawatt-day ("MW-day'') as the price for the capacity

cot^-ponent for geaieration_ supply associated with the;MRU SSG, thea:eby

ovcrsfating theN,RU SSO pricing as compared to the as-approved

?t!todaf:ied I;ST' SSO in t?-;e ESP -versris MRU test,

B. "I'he ESP II Urders are unlav^Ji:ul and uzireasonabl-r, because tifev disregard

the costs o.f t13e as-app7-oved. ESP for over 25% of the F.SI' term in

applyiiig the I;S1.' versus MRO test.

C. 'fhe. ESP II Urders are unlaNvfuI and urireasozial^.^le becatise they do not

include tlie faSl c.ost of, the Generation Resource itiider (:`CrRiZ''') as Part of

the quantitativc: costs, thereby understating the cost of the as-approvLd

ESi', iiz applying the ESP versu.s MRO test.

Tlii.s Sect:ion allows a utilzty tU fulfill its st.a31da7-d service offe.r ("SSU.") obfigatio.n tlarotagh a
r2iarkit rate o.C.ter ("M]Z.W);

,G4D124:3 } 2
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D. The ESP .fI Orders are unla,,vful anc:i unreasonable because tlley do not

include known costs 1ur thc 1'oe?i 1'ern-ii.nation Rider (`I,TR''); Retail

Stability Rider ("RSR"), and Capacity Shopping"Fax' as paf-t of the

ciuantit^a;ti1-e costs of the as-approved ESP, thereby uy?cierstatiiig the cost of

the as-approved f;SI', in applyitig the ESE' vei;sus MRO test.

E.. `FIie IiSP II Orders are unla"Tfi,l al-id unxL.asonabte because they do not

in:ciucle or address the effect of kklou>zi costs of the energy-oizly aa.tctioris

and the "ciuick.er"move to a cornpetitivc; bid process (`:031?")-based SSO

far purposes of conductitib the ESP versus MRO test.

2. The ESP Ir Orders are unlawful asid unrLasonable because they approve an ESP

byintroducing s?ibje.ctive a.nd. speculative "qualitative bene:fits" into the ESP

v:.rsus MRO test, t1hereby e:va:ding coiz-zpliance wif-I-i R.C. 4903.(79.

3. The ESP II Orders are u3.itauifal aiid unreasonable becalLise the z?.ori-bypa.s3abie

RSR, Capacity Shopping Tax, and the 1"I'R cannot be iawfully .included in an

ESI'.

A. The ESP II Orders are unla^,fu1 and unreasonable because tliev atitherize

non-bypassable genera tioii-related riders in,hicb are not included in the list

ofPen:ni5s1ve ,1_:S1' provisions contained in R.C. 492.8.143(I3)(2).

'":Capacity Shopping "fa,z" rcf-ers to the non-bypassable rider that will collect the balance of'the
S 3$8.58/VIW`-day capacity price tliat is ixot collccted froi:n comt7etitive .reta:il: electric service
(``CiZ€: S^') pro^^idcrs tlirciaat;h ^`R^':N1-^3ase^. I'zicino" or throtigh the $lizncgawatt hour ("IMWII'')
portioi7  of tzie RSR. As used berein, this deferred baianc.e. to be coxlected through the Capacity
Shoppin ; Tax is referred to as the "Capacity Deferral,"

{G44i24:3 }
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13- The 1',.4[' 3.1 Orders are unla,,vful hfid unreasc?ziabJt: Leca,_ise tL7ev conclude

that tlie RSR cazi be authorized txtider R.C. 4928,:143(I3)(2.)(a). 'Ilixc; RSR

c3cses not have tl3e effect of stabilizizi; or providing certainty regarding

retail electric service.

C.. The ESP Il Orders are unlawful aild uDreasoi3abie because the

Commissi.on's finding t13at the RSR provides e;tr'Tain and fixed rates is ilot

s.:ipportzd b,y tl3e manifest weigbt of the evidence.

D. `I°he ESP 11 Orders are urflawfui aiid a.nreasonabse because the

Comzii issioii's findirig that the RSR will result in a non-fuel base

generation rate freeze is riot legally sufficient to support the Comm.ission's

authorizatiori of the RSR under R.C. 492 8:I43(B)(?)(d),

I:;. The l::-SI' lI Orders are unlawfUi alad unreasonable because the

Coinniission may jiGt lawfully approve a rider such as tlle RSR that

renders the Modified ESP less favorable in the aggre;ate than ar^ :^^RO.

Tlie ESP II Orders are unlawful and unreasonable becau.se tlie P"I'R. cai?ziot

be authorized under R,C;. 49M 143(I3)(2)(d).

G. The t;SP II Orders are unlawiul a7zd unreasonable because tlte

Coniini:ssion has not made th:e recluirzd findings that support the

autlloriiation of the :l'T R utider R.C 3:. 4928.143 (B)(2)(0).

H. The ESP II Otders are un1awful and unreasonable because tlie I'1'.EZ. will

resiilt in the recovery of wholesale ^ ene.atAon re^Yezaiie tl^rou^h a non^

{G4G t z4:3 j 4
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bypassab1e charge th.at restilts in a violation of the State E'nergy PolicY

stated in R.C. 4928.(12(H}. ajid the requiremez2ts fof corpC-ate scparation.

under R.C. 4928.1 T

1. The ESI' II Orders are unlawful and ti.i-.reasonable because they coiiclucIe

that the Capacity I)vfLrral aiid the Capacity Shopping Tax can be

authorized unclcr R.C. 4928.144, The Capacity Deferrai az;id Capacity

Slztipping"I'ax do nQt arise frotn rates or prices autb:orized under R.C.

4928,141 to 4325.1 43), ancl i.livrefor.e the Commission's aut.hority itr R.C.

4928.144 is unavailable,

4. 'I'Ize ESP II Orders are unlawfu1 aiid unreaacinable because they azttliorize arz

increase in SSO prices so as to collect above-market generation-relateei revr:nue

tlrzoiigh the n{;n-bypassahle, RSR, Capacity Shopping `fax, and tlae PTR, therei)y

providinu AF}'-Ohio witl-y the abi.l.ity to colxect transition revenue or its equivalent

at a time when Oliio law requires that Af;^.i -Oliio's generation busiziess be fully on

its Own in t}re competitive rnarlcet. 'rIae ESI' t Orders also are unlaw-ful ancl

unreasonable because they permit A.IA'-Ohio to evade its Coanzniss.ion-appraved

sc;tilen7elit oblisation to forego such collection and to not impose lost Ueneratlo,z-

related rffvenue cliarges oa shopping c7astomers.

5. 'fhe ESP II Ozde.rs are u1i1alvful and unt-easozial_±le because tllev assurxs.e that the

Commission inay invent and appiy a cost-based raten-iaki7zl; methodology for

purposes of authorizirx'- 3: sipIi.ificant increasc in the pricE. :for s,;enezation c^^^pac<itYy

sct-v;ce at-id then def<r the uzicollecteci poi-tion of this significant increase iz1 the

{G4R924:3}
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price for gc,neration capacity service and collect 5uctk portion plus interest c.haroes

tlil•oLig;l non-bypassablc cZrar-gcs a;3p;icable to shopping and ^^zon-shoppi

cUstor.ners alaiex the teri1< of tlie ESP.

6. The i;SP 11 Orders are uzdawful and wareasozrab;e because they fianction to pe.rknit

A1.;I'-0hio, an electx-ii distribution utility to evade statutory corporate

separation requirements of IZ_t 3 . 4929.17 that call for strict separation betu<een

competitive and norn-competitive lines of business and services and because they

ap I prove dn SSC) which iiaSuIates AEt'-(3hio's conipetitzi!c: gene:ration business

fi-ozn the d:iscipline of the electricity markc t. The RSIZ, Capacity Shopping .T'ax,

and P'iR all fun:Ltio^i to allow AEP-Qhi.o, the to evade such corporate

separation requirements, collect above-market gell er-ation-related re-veiiue and

insulate AEI'-Olaio's cornpetitive generation business #r.ann the discipline ot the

cleeiricify market. Following AEP-Ohio`s proposed t.rai7sfer. of its generating

assets to an affiliate, AEP C r̀ene"ration Resources Company ("Genco"), these tl-iree

riders will fazt:ier violate such coi-porate: separation rectuiretnents by allowing

Al:P-Olrio to collect, on anEiii-b"ypassable basis, above-marke:t generation-relatecl

revenue and remit such revesiue to Genco, thereby instiIating Genco's compztiTive

gc;neration business frorzi the discipline of ttie eiectric:ity market.

7. Tbe ESP lI.Orcier:s are un]awt'ul and unreasonable because t(IE:.)t  fail to proinot.e tlre

State policy coiltaincd in R.C. 4928.07.

The ESP fl: Orders are uzriawful and unreasonable because they :ail torecognIze.

that thc rates and charges applica:ble to non-shopping custonzers axsc) are

(C^40124:3 ) 6
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providzi^g .1IT-C_}hio v.=ith coitlp^,.i?sataon for geneiatio:» capacity service, they

ignore or tiist-ep-ard tl€e iact that AE;I'-C}hie lias rnaiAitained that €ion_shc}r^piiig

custozners ate, on avc;ra0e, paying near ly twice the Si.^i ^i:8$II^,1^^^'-da^^ price, and

tl-iey fail 40 estat?Iieh a_ariecE7anisia to ctedit such eice.ss compensation obtazned

frorn non-shoppiaag custome:rs abai.nst the C'apaeity 1?efErral.

9, °1he 1;SP II Orders are tu:lawful aiicl unx€asonable because they fa:il to direct AEP-

Ohio to caicuiate the Phase-ln. IZecozcrv Rider's (`.I'IR1Z") carrying cJ3a€-ges on

deferred balances adjusted for accciiriulated di ;erred incQnic: taxes ("ADI'f'') i,_f

accordance ^O'tb cnera}Iy accepted, accounti€ig priricipies, regulatory^ priilcipdes,

(.;ourt prececleiit, aiici Commission precede€it. Tlie ESI' :Il f_)rders' failzu-e to

rcquil-e an ADIT acii€istnieiit pernzi#:s AEP-01;icz to accrue carrying eharg*es on

overstat:ed. bal.ances,. thereby requiriliu customers to overcorrzpensate h EP-{Jliio..

10. The ESP II Orders are unIa.wful aild uiue.asona'uIe; because, without au.thorit;a to

do so tit-idej: R.C. 4925:14' ), the l;SP II Orders cciu;iiti.onally approve a transfer of

oeneratinb assets without making th.e findings reqLiired by R.C..492b.17 and

4928.02 and Rule 490I;1-'17, Ohio Adizi. Code, and witliout netting the above-

book market ^value of AEP-Ohio's neneratiz^g assets against the transition revenue

which the I=,SP Ii Orders autborize AEP-Ohio to eo(IeLt on a no-n-by:passabIe basis

during a€Zd aftezthe term of the as-approved Modif:ed.'.;SP.

11.: The ESP f.f C)rf^3e:rs are €ipia-^vful a.iad unrea:sonable becai2 se tbe), fa:il to sustai.i

objectioils to the admission of testin,ony^Vherc the testimony iiiiproperly ieliecl

{C4C i 24:3 }
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upon settlement agreenae.r,.ts. frorri other pi-oceed i-ngs for the purpose of addressingZD

contestc;d issues.

WHk,RI--TURI--;, Appe1,ant respectfully subiiizts that Appellee.'s 1[ Orders ai-e

unlawful, uj3 just, and ufizeasunable and shouId b4 rGversed. The cases sh.oul.d be remanded to the

Appellee with instruc,ti;>37s to correct the errors complained oi Iieieirl.

Respect-:fuIly subniitted.

Sarnuet C . Ranclazzo (Reg. . o. ()U16386)
(Counsel of Reccir.d)

Frauk P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No. 0086088)
'Llatthew R. Pritchard (Reg. 0088070)
MeNees Wallace & Nurick LLC
21 LastState Street, 17th Floor
Columbus, 01-1 43215 -
Teleph.one: (614) 469-8000
1~acsiniiles (614) 469-.4653

,-^saiix-rTJ.iTivvi]eTY3h. coi]J
fdaz:-r Cu'• rxz u.,nca n l^ : c><;m
jtilxkcr;iLinttincraib:, corn
rn:pritc li ard(a nn 1xn c. na h.c o ni

C(}UNSEI1 FOR AI'PELLANT,
IN:}3C;S'FRIA:L ENERG-Y USERS-0111(}

{c4D9«':3 }.
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CF12TIFSCRTE OF FILzNc,

_
I i:^ere;by certify that, i.i^ accordance with S.CE.^'rac.i-^. 3.1 I(A)(7), Industrial Fnez-gy

t; ers C?llio s.Ri>iice of Second Appeal has tieen .filec3 witii the Dockti°tiry. Division of the Public

t?tilities Commission of Oh:iciby leaving a copy at the office of the Commission in Coi,tinibt s;

Ohio, iz:z a.ccordance. «%ith Ohio Aum. Code 4901-1-02(A) and 490I-1-36; on May 8, 2013.

- ---- -- k
tDi?i-azak

Counsel for Appeliant
Iridustrial Energy Use3-s-Olzio

{L-40124:3 }
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^ERTIFIC;A :^7-F OF S.^:^PVYC F

I hereLy c.erti:f thal acr_ipy o.f-t.he Lci.re ;c?ina Norice of &conc[<4ppecrl nfAppellartt

?izdustricl 't?ergy> Users--Ohio was se.zved uiion the parties of record to tbe proceeilLZ3g beMre the

Public Utiiities Cc;rnmisszoii of Ohio listed below and pursuant to S:Ct.;='rac.R.: 3.11:(A)(2 ) and

R.C. 4903,I3 on May 8, 2013, vi7 eIectrozlic transmission, lzand-delivery or first class U.S. fnail;

posta,ge prepaid.

1~ rank P .
Counsel for Appell.aiit

Industrial Energy Cisers-Ohi o

Matthew J. SattezwIiite Robert A. McMa:hon
Steven T. Nourse Eberly McMahon LI:,t'.
Anne Nt. Vogel 2321 Kemper Lane; Suite 100
Yazes, Alai-ni Cincizr,lati. 01-1 45206
AY7lerlca.Z1 1--' fec('i1c PGt'Ver Sei'ti1CF'

Corporation Rocco .[7'Ascenzo
1. Riverside Plaza- 291h Floor Flisabeth Vvatts
Coiianzl>tits; 01-.I 43215 Ouk:e Energy Ohio_ Inc.
^^^;s3ttcrti^rhite' ae^^.ct^rn 1:-^9 East Fourth Street - 1303-Main
sii-lourseMaep.coiri Cincinz-iati, 014 45:202
ainijogelMaep.com
y>aiani.itu;aep.com Elizabetl..uratts`;du-Ic:e-energv.coiri

IZ:.o cco . d' asc enzoc^ duk e-ent;rgy, coan
Daniel R. C. omvay
Christen M. Moore ON LFHALF OF DtttcE ENERGY 0117o, INC.
Porter WrigI1t iMorris & Arthur
41 S. IiiM Strcet
Co1umbus. OI-1 4' )215
dcoriwuy @po rterwr z hlit - c oni
cn^c^c3re'rai^^o^rterwzi^Iit corn

ON BEHALF OF Caa,UMBUS5at..i,Utt;RN
Po^^^ERC(??41PA:lY AND 0IiIO'r"OW1;E2

COMPANY

;C4CSI?4:3 ;
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Amy B. SpllteT"

it°,a:('tili: W. Kingery

1')9 Easi Fourth Sti.-e.et, I? t) 3-7v1ai:i
P.O. Box 961
Cincininati, O14 45201-0960
Anay. sp%? ler@ciiil:e-ei^cr gv. coin
Jeanne. kzrigLry'Ez^duke-eiaergy,cozn

Pliilip B. Sinene.iig
Tlioinpsorz lJii-te LLP
41 S. High Street, Suzte 17Gr3
Colun.bus; 01;1 4;215
Plillip..Sliieneiic,(&,thoinpsoniii.no.com

ON BErt ALFO^ DUKE ENEizGYRETA1t,
^^Aixs, LLC AND E3t?xF ENERC'%'
€:"C)N-UN7F,RCT^kZ, ,A5S1:'C ;'VIAN<•?.(iE!4IEN1', INC

David F. Boelzm
Mi c hae l L. Kurtz
F3oehnz,. IN"uri.r & Lowry
' ) 6 t;ast Seventh Street Su.i#e 15 10
Cincirulati, OH 45202
ciboebrn;u^t3K1,1awi rm.conx
nt;urtz'a BT:Lta«,rlir;n,com

ON BF-zf ArlF tyr i't-ik; Otilo ENERc;,v° Gkaup

Gregory J. I'oulos
Fiier-NIOC, Inc.
101 1,'ecleral Street, Suzte 1 100
Boston.M11. 021. 1()
gpoulos zenernoc.,coiri

ON BEHALF OF FNFiZi'^TOC, INC.

Kvte L. Ke:ni
T erry L. Etter
'^^aureen R. Grady
{7ifice of the.C?rkio Corzsuiners' Cottzxsel
I Q W. I3road Street, 18"" Floor
Columbars. t31t 43215-3485
kern(c^Jocc -s€ate..oh. zts

etter;a o.c.^.sCate.oZl.us

"ratiy@t}cc.statc.oll,us

ON €3rM;tLr OF TIIF: OFFICE OFr11F 01110
C'Od's[i' M Y-:TtS' C(3t?NSE1..

2icliard L. Sites
General Cctunsel & Senior DArector of
flealtli I'ol.ic}}
Ohio Iiospitat Association
155 1;;ast Broad Street, l 5'h Floor
Columbus, 011 43215 -3 62.0
ricks^^.̂ ;olianet.or9

lliczi7as J. C?' Bri:en
BI;-IC: Kl.;:tZ & ECKLER, LLP
100 South i hlrcl5ti-eet
Columbus,.{)1-1, 432 l 5-429 I
iobri en ,1 bricke r: coni.

Olf BLTTALF OF OHIO HOSPITAL
ASS()C:TA'7'3UN

:V.Iark S. Y-uri.ck
Zacliary D. K.ravit/
l'att Stett:iiiizas & Hollister
65 East State Street, St.tite 1:000
Colunabus, 0l-1 43215
r^^ytsrick ii^tartiati^;con^
zkravi tzgitaftlaw:,_, om

ON I3Et3ALF W.['tw KRuGEtz Co.
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Terrczwe f-)'Dorine:l!
Chr.istt7pYle.r Montgoanery

"`ti'Iattbc;^v W. Wtrmoc:.:l;
BRICKER & 1;C:KLp:IZ I.,I-I'
100 SoLitl2 'l hlyd Street
Coluzaibus, CJI-I 432I 7-4291
todorinell@bricker.com
ciiiorzt(yorziery!a;bricker. corn
mwarnoc;k(q' bricker.com

ON 14"HAz;,^^ OE:Yt+,t;LDtNt: WzNNt) FARAi ZY
UjC'

Mark A. IlaydEI1:

l irstl:rsergy Service Coiiipa.iay
76 South Main- Street
Akron, OI-J 44308

^•.l7aydexzrix;'c^1"lz.stenergy,.orp.co?n

James F Lang
Laura C. McBride
N. Trevor Alexaricier
CA1,I t J;.. 1-I:1T,TER &GRlS13v'Ol.,.i) I,LI'
1400 KeyBank Center
800 Superior Ave.
Cleveland; 01^1 44114
3 tatig@ealfee. corn
Iincbridz` calfee..c,om
taleaancier-Cu;cal.fiee.c«rin

David A. Kutik
.ic3nes Day
Ivorth Point
901 Lakeside Avezlue
Cleveland_ OH 44114
dakutik;r^;j onesday.cozn

A:ilison L. I-Iaedt
Joi1es Dai^^
P.O. 13ox 1.65017
C.olumbus. C)I-J 43216-5017
aehaeci ttc^;j onesday. conl

Jc?hii N. I;stes :ti1
Paul F: Wi ght
Skadden, AiTs, S1atc., '310eaghe.r & Flom LLP

{ed0;2=a;3 }

1440 NcNv York Ave_, N.W.
Vy'asbingtorn; I)C 20005
jestes cx;sksidden.coen
paul. WzL ht^i`ska.dd ei1. corin

f)^ BEHALF OF J^^I^zS^rE:v.^Re:^^ So^;t^^`zc^r^ ^
C(?ttP.

Michael K. Smalz
.Iosepli V: Maskovyak
Ohio I?overo, Law Center
355 I3uttJ.e.s Avenue
Colun.-,,bus, 01-1 43215
mstnalz(cr;ohi opc)vertyl a^,v: orb
jmasko^,;t;ak-(cc!ohiopove.rtylaw.csrg

Ql\ BEHti.I,I< OFT'HF; Al?T'ALACtTIA?4 PEACE

AND ;j [? s'I'I c: r NurwOI21G

J. Thomas Siwo
`I'11o nnas tJ' I3 ri e n
I3RICKE'iZ & ECKLER LLP
100 Soutla 'lhird Street
Coluinbus; OH 4;2I3-4291.
#sivs ofa;bri eker, coi-n
tobri en@,)brick er. cozn

O-,N BJFIrxLF UF OMA EnFRc,v Graot:p

Jay E. Jadxirz
hznerican Electric Power Service
Corporation
I Riverside I'lala; 29'h Floor
C;olunabu5, 0H 43215
jejadtivin(a^aep.com

(l.N- BEHAi,F OF AEP REJ,AIL, Iu' \ERGl'
PAR'c^ERsU(<
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M. I-loward Petricoff
Stepben M. 1:-ioward
Vorys. Sater, 'Seymc?ur and Pease I.,L..P
52 E. Gay Stre:et
I'. C). Rox ] ()t)8
Coluinbus, 01-1 4321 5-l C)(?8
m hpc tri c,caf C(rz,vorys.. com
srnhoward(ci^ Vor ys. conx

ON 13PIi.41,t°' OF -P.3M I't)4i 1F:IZ I.'€:2oVtUEI{:S

GRnL-PAN» Tiit; RETA€L E;vERc;Y SL:rraA
ASS()CEAT#O:`l

GIc;rt `Fhonias
i dfin First A-v:e.titrc> Ste. 400
King n^ I'rEissia, PA. 19406
>thainasici%:gtpUwergroup. coiTi

i_aiira Chap.PE:11e
421 8.Iacob Meadows
C)keinos., Ml 48864
Iau-rac,(d>clj:appei1€;cr3nsu3tin J. ,ei.

0,,^T BEttmx o F I'.TjM 1'0 tiVEzi PRO t'1 €?FRS.
G€2.t3T: !.'

;'C'-,'M24::' }

M. I-toward I'etricol'f
Michael Setl.inex-i
Voi-ys, Sater, Seymour andPF';ase LLP
52 F. Gay Street
P.O. Box 1008
C`.o;r.mbt7s (}1-I 43215-10()8
n^li.pet^-tcaif(rz.v^ rys:c_ona
iizjsi;tl^ner^ (a,'t-r^rys.cctir^^

Wi1l iarri L. Nlassey
Coviugton & Burling, LLP
1201 Perznsyl vania Ati%o., NW
Washington, DC 200()4
wmasseyr{i,7cov. eUm

Joel Malina
i;.xeiutive I3ire:ctar
C0IMPt.,i`: i 1:; Coalition

1317 F 5treet,'iVv
Suite 600
Washington; DC 2(}004
nialina t :tivexlerwraiiter:com

ON BEFTt1.LF OF Ti-JE COWI.,ETE

COAL1TlC}N

Elenry W. I;cUart
1200 Chambers Rocic3., Suite 106
Co1 u.mi7tis, 01-3: 43212
ilenryeckhaft(^i;aol. corri

C', hriston1ier J. A1 I wei ri
Willianis, Allwein and: Moser, LLC
1373 Grandyie-w Ave., Suite 212
Coiuriihrrs; 01-1 43212.
cal? w einpwi 1lianisa.tldmose:r. com

(3?v .t^Eu.a €1r- w rr^^IE Na'rURAi< Rr5Otrttct,.s
DEFENSE CC()L?NC;[C, AIti1) "f1IE SZER1t4 CLUB
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M. 1-io«rard Petricoff
N4i c: h a e IJ. Sett i i-icr.i
Ste}?hen M. I"I:oward
Vtirys, Sater, `Iey'mou:r and Pease LLP
52 I;ast Gay Street
P.O. Box .10()8
Calumbus, C?l;I 43`? 1Ei4008
inhpctzicoff )vorys.cozn
n.1j seil.iner.i:'^Vorys.cortn'
sznliowarci;u :voris.cr,;;n.

ON BErT.Ar>F OF COvsTEr r.ATrON
NFwEr;^. Rc,v, INc., C..ONSrLLLArza::v
ENERGY Coimmom'rms ^imui,, INc;.,
13€€tFcr F1:vH,tz:e,YSrraVrceS, LLC

Jeanxne Asiiid I-lumnie.r
Thomas K. Lindsey

ziI nf Zl^^pel ,Iriirrgton
C. Todd Jojie,s;
Christopher L. Miller,
Gregory I [. I)tmir
Ice Miller LLC
250 West Strect
Columbus, OH 43215
christc^^l^er:n^i^l^,3-r^;icenaiiler.cor.rz
^regor;,^uzi^^(a;ice^niller.ec^:n
jt3un^€-ner^r;ciach.net
tlindse}'a;uaoh. net

ON BFI3ALFOF 1'FLE CITY C3F GROVE CITY,

f}I-iIU ANLD'€:-TiE A:Sst)C'€ATic)N OF

Gary A .Iefti-ies INDEPENDENT C'OZ,Lt;cxES AN€z

Assistant General Cou.nsEl UNIVERSITIES OF OxtO, 'i"ti F. C"€'€ Y oF

Domin:c>n Resoui-ces Services; Izac. UvmR A€aI,tINt='€ ON,'FUE C'€`€"Y C>F

501 ?VMar€ind.ale Street, Suite 400 Hjr.LS.BO:RO, 01110

Pittsburgh.; PA 1.5212-581 i
Gary-.A.Jetfizes:eJ%aol:com M. I-Towarcll?ctricof#'

ON BEHALF oF:T1ommr.QN RE'rAIL, I;rc.

David I. 1'eiil
Vice President, ^^;.riergy Pnl.icy - Midwest
Constellation Enerc;y Group, Inc.
Cynthia Fonner Brady
Senivr C.ciunsel
Constellation Ezi-croy Resources t,:t.;C;
550 West Wrsliingtorz 13ivd., Su.iie '00
Cllicago, IL 606E1
clar-icl.fein a!corzsteiIatiorz.com
cynthia.l3radv^cons€ellatic^n..cc^r^.

Vorys, Sater, Seymour aDd Pease LLP
52 East Gay S1:reLt,'F'.0. Box 1008
Coltinlbus;OH 4-3216-1008
ndipetricaff@vorys.. coin

17avidM. Sta}zT
E^^i_mer Stahl KIevorn & Sotbcrg LLP
224 South Micbigan Aven.iic:, Suite 1100
Chicago, IL 60604
dstatil,ealaaerstahl.com

ON BFz^^ALF c>r: EXELON GE^ERVUciN
CoiNIpANY, LLC

ON BEtan.i,F OF CONSTELLATION

'•:'V'l<,"'E':\'FRGY. I',.y"^C. AN:13 C()NS'i'€'sE,T-i."rION

ENr:Rc;YCc7m;vzom-r€rs GRour, INC.
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Ken]7Gth P. K_re;der

1.)avid A. Meyer
Keating Nluething & Is;1ekamp PI,I;.
Qne. East Foua-t1i :.^trcet
Suite 1.400
Cincinnati, 0I-I 45202
kpicieider, tlk.nik.law.com
dineyc,i'i^1-xnld-aw. com

Steve W.. Cliriss
ivlanaper_ Siate Rate Proeeedinbs
Wal-Mart Storis, Inc.
13entonvi1_€e, AR 7/2716-()550
^fephe^i. Cl^i t ss `zz;ual-n^art.cozz^

ON Bmua,F OF W.A€1-MA}t7' S'rC3I2E;s EAs:'1,

L;!•'.A:dI3 SA;41's EAST,,ING.

Barth E. IZoyer (Counsel of R.ecorcl)
F3e? 1,. &:fZo}>er C.;o., LPA
33 South Gra€xt Avenue
C'.olurrbus, G1-1. 43215-3927
.E3artk^.t^oye^ `t'f;acjl . F;^nl

"ll'3ra C. San43rell.i
E.mvironrnentaI Law & I'olicy Centei-
1207 GrandvieW Ave., SLTife 201
C-:olttm'nus; r31i 4a'i2
tsantazel

ON BF€tAt=,FOF Tttta.ENVtRc^NIVtENTAL ^Aw
& P()LIC1` CEN't'ER

;.cA t;t2 4 3

N01 m. M()5Gr

Trent A. Dougherty
Camille Yancy
C:athr-yn I_:o%aeas
Ohio Environmental Council
1.207 Ccranel.vieyu Avenue,. Suite 201.
('.oluinbias, E)fI 43212-3449
n olan a;thcoec:zsra
trentr z theoec.org
camille Jtheoec.oro-
cathy^^;theoec,o3rg.

ON BEHALF OF T C€N 011I0

I:tiVi12C)NMt;NxAI, COUNG(L

Robert Korandovich.
K.ORE-?iergy
P.O. Box 148
Sunbury, Oli 43074
korencrgy i iiasi^ht.^•^^.cc^nr

ON BEItAt,F oF K:OR'<•:;vExcY

Wi1lia7n Wright
l%vTe.rner Margard
Thomas Lindgren
roh1a H. Jones
Assistant Attorn. eys' General
Public Utilities Section
180 East Broad Street, 6`h FIoor
(:olum6us, 01-I 43215
jolnn.jones'a-puc.state.oh.us
-wetner.nzargardi t'^puc. state. oh, us
thc3n^as.l i:nd^rer^i t%puc. statc>,oh. us
wilIiarn:tivright^^puc. state.oh. us

ON P,k%l-l:tLF ()F`T'HE PLiB1,TC U'T'IS,.tTTFS

C;CJ(YII47CSSE()N OF OHI()
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Douglas G. 1;3ormer
Emmz l;'.Hlarld.
:K.eitli C. Nusbaum
Clinton A. Vinee
Daniel 1). Barn:uu'ski
1aiiie:s Rubin
Thomas Milaa.r
SNR Denton US LL P
I'DO 1 K Street Nt^^^
St7ite. 000. EastTower
'\Vashinbton, DC 20005
doug.bomiez (a'̂ snrden€ofi.coin
crni-na.haixi`uJszirrlen?oii. com
l^ Lith.i^usb«uan^^ snrdezzton. ct^ilz
cli^^ton..^ini:e^u^snrde^itoil.com
dani.el. barnU wski'E.us:nrdei:itoia.ct)ri
jar.rzcs.rubin(rsirt-derltc)n. corn
tli.ol.7as.inillar c%snrde:Iton.corn

Axl1Zur Been:aazi
5N`h. Denton US LLP
525.Nlaz-l:et Street, 26tf; Floor
San Francisco, CA 94105-2708 .
a;-thur.been^a^^t;^ snrc^entt^^3.co3xi

O'NI3EHAz,F OF C)ItME'I" 1Pt2IWkftY

At.,u 1N1l iN1J,M CORP()Lt 5`('IO?4

Jay L. K:ooper
Katlaerine Guef.ry
I.Iess Corporation
One I-.Eess Plaza
Woodbridge, ltit:l 07095
jicool^eri^3.^ess:con^
kL=uea7 v Cc%.hcss.cotr.

ON BEHALF OF HESS CORrOziAT(O~<

{C4f}1'43

AIl.erz Freifeld
Sa3n^nel A. Wol#=e
Viridity Ezierg,,y, I-nc.
100 West.C;1in St-reet, S-.zite 410
Conshohocken, i?A 1.9428,
afreil`eld (,,i^viriditye-nergy.com
swolt:e(ci;viridityenerz y, eorzi

Jacqueline Lake R.obert5;
Counsel of'Rec.ord
10 iFedGral S^treet, Suite l 100
Boston, M A 02110
jrabertsffz,,enernoc:.c;om

ON BEHALF OF CPOW^:R, INC., VIRIDITY
F,NF_-nGY, Nc:., ENERGYCONNECT INC.,
CON1VEI2GE IN'C'., ENERW1SE GLOBAL

TECFIN(?i_,13G1FS, INC., AND ENFT2txY

CLI12"i'A[[:!4S.E3 NT SPF:CIA:L[S'TS, INC.

l3enita Kahn
Lija Kaleps-Clark
Vorys Sater, Seymour and Pease I.,LC.'
52 East Gay Street, P.O. Box 1008
Col.Ltmbus; OI-t 4321 6-1008
bakahrkrci;vorys. cc>m.
lkalepsc.Jark@-vorys.con-1

ON 71E Dnt.F OF 01110 CABz,r.
TJE;LEC:UMM U:YICrh'1'I ONS 4°4554}CL4,7'!C)iV`

Mark A. Whitt
Wh,itt Sttzrtevan# LLP
The k_ey.Bank I3uildilic;
88 13ast Broad Street. SLzite 1S 90
Columbus, OH 43215
wh.it(-d),Nvliitt-sturtevant.cc3ni

Matthe.m'i White
Interstate Gas Supply, I*.lc.
6100 Emerald Parkway
Dublin, OH 43016
ixtswhit^; i^;i_gsLneigy.coin
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'I'he Conua-assiort, considering the aba-ve-entifled applications, and the record izi
these proreedings, hereby issues its opizsiciu. and order in t}-Eese uia.tte.rs.
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Obao_

Bx-uee j. Weston, Interim t7hio Consurners` Counsel, Office of the OhZd Comulnersl
CotinseI, bY Maureen: R. C3rady;, Josep,h E_ Serio, and Ter.ry T- Eft^^.r, ^-istant Consuznexs'

Coun::el; 10 West Broad -Street, Coluxnbtts^, Qhio 43215-3485, on be:h.aff of the reszdent.ial
ufiiIity corsu:zners of Ohio Power Com.pany

. Bael?rrt, Kurtz & Lowry, by Michad L Kurtz, Ktart J. Boehm and Jody Kyler, 36 East
Seventh Sft-eet, Suite 1510; Cincinra#:i, Ohio 45202, m beW of 011uo Energy Group.

Taft, Stet-fisaius &Hollist€:r, LLFr by Mark SY13_r.ick and ? ,̂ar-hary D. Kravib, 65 Easi
State-St:reet, Suite 1000; Columbus, Qhi:ci 43215-4213, ort behalf of T"i7e Kroger Company

AkNees,;-Wallaee & Nurick, LI.C, by Samuel C. Randaz,:r,o, Frank P. Dazr; and
Jaseph. E'_ O1i:kjar, 21 East Staie Street, Siaite.17Q0t Cole-ibuus, Ohio 43215-4228, on behalf of
Indus€rial Energy Users-C?hio.

Bell & Royer Co., LPA, by Barth E. Royer, 93 151outh +Grauit Avenue, C-oluznbus; Ohio
43215-3927, on behalf of Donairucn Retail, Inc.

Vorys, Sater, Seymour & Pease;: LLP; by M. IIoIA=ard I'etrieoff, qa Kaleps-Clark,
and Stephen M< Howard, 52 East Gay Stree, C.oliisnbus, Ohio 43216-10N, and CQ-vingtcln
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behalf of The COMPETE Coatit•sorr..

Vorys, Sater, Sey-mour & Pease, LLP, by M. Howard :Petricoff, Li}a KAeps-Claric,
and Stephen M. i3a;naard, 52 East Gay Sireet, ColunndnLs, Ohio 43216-1008, on behaff of PJ1A
Power groviders Group.
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Vorys, Sater, Seymatzr & Pease, LLP, by M. Howard Petricoff and. Lija 1Calep ,-CIarkf
-52 Easf Gay Street; C61azmbus, ()^.hio 43216-7:008, and ,joseYph M. (Jark, 6641 Nordz High
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Cori,steEafion NewEnergy, Inc,, at3.d Constelta.fiivn Er^gy t^'_..omm.odittes Group; 7ne.
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SNR Deni:crin US, LLP, by Eamxa F. H-and, Uardel D. Barnaws-ki, and Thom:asMillar;
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LLP, by Mark A. Whitt, Melissa L. Thompsori,, and Andrew J. Qunp1ell, 155 Ea,st Broad
Street, Suite 2020, Columbus, Ohio 43215, cvn beIr.a1.€ of Interstate Cas Supply, hie,

Bai:tey CavaHerif I,LC{ by Daae Stirso^ 10 West Broad Street, CoIumbmG, C?h.i.a
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Association, Buckeye Associ.ation of School Adm:in=strators, and Ohio Schools Caurt.ci;.

Chad ,A-:: Endsley, 280 North H.igh Stree`t, P.O. Box 1$2?M; Columbus, Ohio 4321:8,
on bebaI€ of the Ohio Farm Btire-au Federation.

Buckley Kistg, by Deim N, Kaelber, 10 West Broad Street, Suzte 1300, Columbus,
Ohio 43215, on behalf of Ohio Restaurant Association-
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45202 and Eberly McMahor^ LI:C, by Robert A- IvicMahoz^ 2321 I(emper Lane, Suite 100;
Cinctnzxat% Ohio 45206, c3rz behalf of Duke Energy OMo` Inc .

Azny B. Spiller and Jeanne W. :Kingery, 139 East Fourth Strp-et: Cinczrma.ti, 0hi:o
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43017; crn behalf of Ohio .l^mtomobile Dea1em Asscrea:Qtion.
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OPI1'^IIOM

I. . IUSTORYOFTLIE P1ZOCEEDINCS

A. First Om-ti-icSecux•i PIall

_5_

On Maz°ch 18, 2JJ09, the Coznndssion issued i.-€s opiixi.on and order regarding
C.'olumbus Southerri Power Compar3y's (CSP) a:ad Ohio Povaer Company's. (QP) ooandy,
AEP-Ohio or the Compax^,zes) application for an electric security plaxa (ESP 1Order) in
Case Nos, DS-917-EI.-SSO and. 08-918-EL-SSO. ':FhL- ESP 1 Order was appe.aled to the
Supreme Ccztxrt of C3hro (Court). On April 19, 2011, the C.-ourt affirmed the ESP Order ii:z
ntzrnerou.s respects,. but remanded the proceedings to the Commissitan. The Coxrim.isslora

issued its order on renia-Rd on Cctober 3,. 2011. In the 0rder on rem;and, the C-anirnzssiern
found that AEP-Ohits shou1ci be authorized to con#in-tie its recovery of incremental capito-7

carrying costs znc-uxred after January 1:r 200% on past ejiviror3menW znvestnenUs (2001-
2z-CD$) that were not previously reflected in the Cornparzies' existing rates prior to the FSI' 1

Order. L€-t addiiiar^ :tbe ConmTdsszon found that the provider of last resort (POLR) c.b..arges
atzthvr'L:ted by the ESP I Order were itot supported by ttxe record on rematxd.. ,and directed
the C'ompa.nies to elirxiir.iate the amount of The provider of last resort (POT_.R. r_I:I-iarps
autliori.z,ed, in the ESP Order and file revzsed tariffs consistent with the order on rema-n.d.

^'rtf^osed. ^l^ctric.Sez.ur"i€y Pla.n.

CFrx. January 27, .2011, l^^'-C:1hi.o filed the rmstant apphca.tzort ror a s#.an-dard service-
offer (SSO) pursua.nt to Section 4928_141, Revised Code. This application is for approval of

a€l e1,ecfnc security plan ^^I' 2) in. accordance with Section 4928.143, Revised Code. As
filed, AEP-Ohio's SSO applica^::irn for E5P 2 would corxumence on January 1, 2012_, asid
continue through May 31, ^^14^

The followzrz; parties were granted i-nterventiort: by en.tries daLed March 23, 2011,
and jt3jy 8, 2011, Industrial Energy Users-Otiio (SEL1j, Duke Energy Retail Sales, 7LC.
(Duke Retail), 01u-o Energy Group- (OEG)r Ohio HQSpital. Association (OHA), Ohio
Consuremers` CouriseI (OCC), C3hit) Parfxzers for Affordable Eneagy (C3PAE),' The Kroger

Company (Kragger),lFirsfEnczgy Solufions Corporation (FES), PaiiIci.€rig Wi.nd. Farm I1,LL.C
(Paulding), A:ppalacbiaa-i Peace and Justice Network (APJN), Ohio Mfan:u.fact:u)ers'
Assoc_iatimi Energy Group (OMAFG), AEP RetaiJ Energy Z'artai.ers LLC (AEP Retail),

I)isstAbi2ted Wind Energy Associatian (DVEA),7 PJM Power Providers Group (P3)p

CaA:stellation NewEnergy, Inc. and Constellation Energy Commodities Group, Ircc

1 SubseqnentIy, CFAE filed amaSaon to ^Atthdzaw .fi°azce the ESP 2.proceedfiigs axd ibe request gxa:aiz^3 in
the CoutrQassio^n's December 14r 207.1 flz°der.

' On Augttst 4,. 2fl1Ip DW-F'^ filed a rzzo€ian fia wi33ida^caaw fiom tlie P5I' 2 prtreedings. DWEA.'s neque^ to
-^,,,-zthdrkxv was gra,xiEec€ ui the I3m-embe:r I4^ 2fft1O'rdec_
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(C.csri.steflation)r COMPETE Cciadatian (Compete), Natural Reso-urces Befense caura:ca
(NRDC), The Sierra Club (Sierra), city of Hziliard, Ohio (HiI?ard), IZetail F:rergy Suppl3'
Association (RESA), Exelozz Generation C,'orzzpany; LLC (Exelvzz), cify of Crove City, OhzC,
(Grove City), Association of Independent Collegcs and Univer:s%ties of Ohio (AIc.^C3O)j*.
Wal-Mart Stores Ea.st, LP and Sarn's East, hzc., ffa.t M,-ut)r Doniiriion Retail, Izic.
(Doni.uon Retail), Environrrmen#al Law and PoUcy Ceztf-er P.PC), Ohio .^nvironmenfa,i.

CouxIc-fl (OEC), t3nnet l-rzrriary A1uminvm Corporation (CGr:ai:et) and F-.r^erl^I^3C,F Iric.
^Ener.NOt_,),

On September 7, 2011, numeroiis partigs (Signatary Parties) to the F_' P 2

proceedings .EAed a joinf Stipal.adon and Rec-ornua.ezrdatian (S-tipulat%on)_ Ilie Sfipailatiort:
proposed to res-alve the ESP 2 cases as vrell as a number of other related 1EP-ph:io zna:tters
pending before the Corzi?_rission-a 'I'he evi:dentzaxy bea.r-ing in the ESP 2 cas^s was

consolidated with the reJzted proceedings fox the sole purpose of considering the.
StiptiIatiaxt. Oii. Decerctber 14, 2011, the Cozaanussiaxt issued iis- Opaizion and Order,
cancluding: that the Stipv:Iatzonj as modified bv the order, should be adopted and
app.roved. -As part of the Dmember 14^ 2011, Order, the Commission approved the mer."Ifer
of CSP with and into Of', with. OP as the surviving enfizty ^l

Several appl.icatio7ts for zehear,Fng of the CoMI;iSsIOn's DL-ceknber 14, 20-11, ()rder in
the ESP 2 azid consolidated cases were fil:ed:. On February 23, 2012, ^i-ie Comwisszon issued
its Enfzy on Rehearzng.finding that the Stipulation, as a package, did not benefit ratepayers
and: was not i^, the public interest ar ►d, f^..tzr, did not:sai..isfy the three-pa-rt t€^t for ffe
cc^ns^.deratiorc Of stipuIatic^fts. AEI'-Cfiia ^vas ^iirectec^ to provide notice to ffi:e. Coin^^s~.iar€
^u^ritfun 30 days whether it ititended to mor3ify or vvi-Fhdra,,v its FS2':

C_ Penda^ ^, _Mcxiafied --^

0-Yzi Maarh -30r 2012; AEP-OMa filed a modi.£ied ESP (modifzed. F,Sp) for th^
ConuniSsiQn`s corisiderafzprt:. As prop4sed, the anadified.ES`' `ivvuIcf corrim+erice June 1,
2012, and con.tintae #rough- May 31, 2015. As proposecl in the aup.iication, the ('.oznparay
sW€s £or alf. customex cla._^sesp custpm.ers zn the C-5I? ra^ zone. °snrxli: experieiice, ort average,
a:n increase of two percent azfnua.lty and customers f:.n the OP r.ati- zon.e will experience, on
a-verage, an iricrease of four percent arf:rzualty. The modified £_Sf' pr.opases the zecove-TY of
other costs through riders duririg: the term. of the electric security p3am h-i addiitfvn, the

3 Tmludistg an emergency ct[ztaiiFmnk prooeeding in Case Nus. 10-343-EL-,A'Z'A anci ltt--344-.F_L_Al1A.
(Eazees-gea2c^ CurEafluterb.t Cases); a z eque5t fDs ffie merger of CSP with Ot' iii Case Na..10-237&-EI-'U_C
(Merger Gase),' the Commi,ssian revienw of the sEaEe compezisation mecharx,sin for ffie capaczty charge to
be assesseci on coznpefif3.ve retail electrk service (CIZF'S) providers in Case No. 10-2929^U,--UNC
(Capacity C:ase)r and a reqaest for approval of a medianism tci reccsver deferred fuel costs and
acccnznfarag treatmenf inCase }Vos.11-4920=EI,^-RDR and I1-4^21--:fuLr-RDR (T-'hase4n Re,cr>very Ca.ses).

4 Bv en" isltzed on Marcf€ 7, 2012, thee Commjs^sicn agairt approved and carafirrzted. ffie meTer of C:s'
zr^^r's 4P, effec#ive I3eceztibex 3I, 2011, i€a d-be Merger Case.
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rnotiifred E.SP conta:im provisions addressirxg dist-i.buti.on serv:ice, ecoDonuc development,
altemative enr^rg y r¢source requirernents, and energy efficiency requiremer.&s.

The rncsdified FSP also sets:fozth that AEP-^_Yr6c, vvii:i begin an energy auction .fcsr 100
percent of its SStJ 16ad beginning im 2015, with fi.l-U delivery and priemg ffirfl:ugh a
competitive aucdoxi process for AEP-Ohio's '_W_ customers heginn-mg in, juDe 2015-
BeginnirxgsiX inontlis 4€teT the {imal order in the modified ^SP case,. the applicati:on states
AEI'-d3hio wiII begin conductxig energy aucti.ons for fi-,>e percent of the SSO load. In

addition, the modified E,SP provides fos the eliminatiort.of Amer-eati Electric Power
fiorpcya-ati:or es_ East Tntercormec-tion. Pool Agreeinent and de&-V zibes th:e plan for corporate
separation of AEP-Obio`s generatios-tassets from its distri.bFftion and traEismm'ssiori assets.

Iit addition to tiie parties previously granted int-ervention "ni tfias motter, £oIloMing
AEP-Ohio's submissiorz of its rr-icx3ified FSP, the. following parties, w4^Te granted
intervention on Aprii. 26, 2012:. Iniers-tafe G-is Supplv, Inc (IGS); The abio Asscxiaiion of

Scboal Business Officials; The Ohio .School Boards ,Association, The Btrc-lkcQye Association, of
School Acimin*stxators, and The Ohio Scbools Council (collectively, C3hio Schools)l 0h:zo
Farrn Y-zre.au Federation;. Qhici Restaw-ant A_-:^sc,csation; Duke Energy Ckhi.o, Inc. (Du1ce)^
^e Energy Ccrzrmemat Asset Management h-ze. (DECAM), D^.recf Energy Services, LLC

and Direct Energy Business, LLC `Di-rect); n-ke Olucs Automobile Dedlo.rs -Assodaticsrt,
(UADA); The Dayton Power aiid lzght Cornpazeyj The OMo C^zapie-r of the Natf:oral
Federation of Taid_ependen.t Business (NFIB)i Ohio Construction ivSatcriaIs Coalitior};
Council of Sn-iolIer Enterprises; Border aergy Electric Sendee..s; Inc.; t3ztzvez:sity of Toledo
Inr3.ovats.ozt Ezi"ises Corporation; Su.tnmit Ethanol , LLC d j b p' a .FflET Biorefizdng=
Le•̂ ipsic and Eostoria Ethanol, LLC d fbf a. POET Biorefining-Fosfioria (StuxsEri.it Etba-nol);
dty of Upper "ingta^.^, tJtiio; Ohio Busiiaess Cou.-ia for a C7.eaaa Econor:ny; IBEW Local
Uni_on1466 (IBEM! city of ^-^Isl7oro, Olaxo; and CPV Power Developm,eat, Inc.

D. S ; of the Hea.rin on Mod;.fied. Plan

1, I ocal Public -Aeax ings

Four Jocal public hearings were he1c3 in ordetr to a3).ow AEI'--Ohio's customers the
opportunity to expre&s, the%r opiricrrs regarding tlYe issues raised within the xnodified
application. Pub]a<c hearirgs were held in Canton;, Columbtzs, ChiWcothe, and Lirzia_ At
the local hearings, a total of 67 witnosses' offered testtmony: 17 witnesses in Canton, 31
wi#nesses in Colurf:-tbus, 10 wa#nesses in C'hi1hcothe, :azid raine witnesses in Liyna. In
addition to the public testfzitony, numerous letters were filed in the docket xegardixag the
proposed E6I' aPplicatzoris.

one' Doug I.eutbpAd, f^esrtif^^,.^ at both the Calumbtss and Lima publz-heaziW.
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At each of the public hearings, nuxn.eroais mitnesses testified, ixi suppart of A.EP-
Ohic; s rn:^.^dified ESP. Specifically, many Nvitnesses testi.fic-d on, beb-aJ:f of community
grat.tps and non-profit orgaaizatiozzs fhat praised .AEP-Ohio's charitable s-u.,pport to ff^eir
orgar►izati.ons..I'Vitnesses that trs-trfied in favor of the modified FSI' also noted that AE'-

OhiQ maix^t,a.ins a positive corporate presence and promotes econcmiic development
endeavors fhrougboufits service ien-itory_ MemS^rs of local u^ons testified 3n sup-fmz-t of
A;.Ef'--Oh.ics's praposal., expTaxzzirtg it would not c^,-Jy allow AEP-Ohio to retazn, jobs, but also
create new jobs as AEP-C3hio ctsiitinues to c^andits in£ra...,tnzcture fh.roughcnzt the regi.orL

xveraI: residential castomers testified at the pubh-'c h.earirtgs uc opposition to AFP.-
0hi.o's modified F.SP, notut:& an ina+crease in ctistom.er rates would be bu-rdensome in light
of the oztTent ecanarzdc recessiori Many of these vvdtnc.sse-s pointed out that low-income

and .fixed-iDcorrie residential customers wozzld be parti:cr.darly v-crh'w;rable to any rate
inrxea-rzes. 5e-veral: witnesses aJ.so argued that the proposed applicaticin zz-ight lianif
customers' .ab^Iity- to shcp for aCRES suppher..

in addition, many w^^esses tesfifiei on behalf of suofl busnii!ess aM co;mmnrcig
ciistomers_ These wit.ziusses argucd the proposed rate 'rncreases would be burdensome on
szialI businesses w=ho cannot take on azcy electric rate incrza>ses witlout either Iaying off
employees or passing costs on to customers< -Representa#ives on behalf of school di:stri.cfs
also testified that the modified ESP could create afi:na^.-^cia.l strain on schools ffiroughot^t
AEI'--0.hio's sen,ice fe-=irory,

2. Evidez:ifiarv f-fearim

The eviden€iary hearmg can-anen.ced on May 17, 2012: Twelve witnesses testified
an be'ha1f of AEF-C)hioF 10 witciesses on beha.l.g of the Staff, and 54 witnesses offe-red
testimony on behaf of va-tiaus -mtesvenexs to the cases. In atiditiar7;. AEP--p^-,^o ofEered
three iaitnesses on rebut-tal.; The evidenfiary hearing ccs,rcluded on June 15; 2012. hiitW
briefs and reply briefs were dtie June 29, 2012, and July 9, 2012; resp'ecUvely. For those
pardes that filed a br;ef or repty'brief addressing .spAect issues, oral arguments were held
before the ComxnissiQrt on july 13, 203 2.

E I'rocediual Mat-t-ers

Motions to wifhdraw

On May 41 2012, the cityr of HilI-iard f`c^ed a notice requesting to withdraw as an
zntervexior from the mod"if"iec3. ESP mses. Also on May 4, 2012i IBEW,,f•fled a rlotiee sfatmg
that it intends to withdraw as an intervve.rr.cx.r i-n these proceeding. '.Che Comn^ssion finds
TBEWs a.rtcl Hilliard's requests to vridhdraw reasonable and should be gra1.-^ted.
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'i MQtioiis for a Protective Order

-g,

On PVUy Z 2022, AEP--C)Iiio ffled amotxon for a protective order, seeking pzoteciz:-ve
treatment of si.i,pplemen.tal #estitnony, aand eorrespond.ing e?h%bits of A.EP-C3hi.o wiizae-ss
NeJwr-c cora:taanzng confidential and proprietary ii.^forntati€rri relaiz-ng f-o the l'urrting poirit

So3ar project (T=.uning Point), On May 4, 2012, OMAF,G filed a motion for a protective
order relating to i?rop.rieta.r^ busisiess ir^farzrta^an of C^ Ir^dusty-:ies,. S^rrnm7^^I1e ^'iles,

Belden Brack,Whirlpail Corporation, Lima Rc:fi.axi.^^.g, and AMG Vanadiun:. .ALso, o€l May
4, 2OI2, IEU filed amoti.on for a protective ord.e_r sceking to prof-ect corfideni^ and
propretaxy information cortfained, within -tvztims Kevin Murray's te-sfiixciarcy. FFS ffled a
mOtiozz fox protecfive: treatment on ivfayr 4, 2012, for confidential .iteiiis cc^ntained in
atiachmerxts to witness Jonatfu-m Lesser's testizntin:y. In addition, Ex1an filed a rnotioza for
protes_-b-vP orde.r seeiEing protection of eonfderitiai and prop.rr:[egary informatierrt.contained:
within -witnes:s Feizi s direct testiinony. On 1Vfay 1l,'20I2, AF1'--0I-tio fifecd an addztiory.al
motion for protective order to s.upport the profecOon ex€ ectnfzderLtial Ak:f'-Ohio
in.farrration cont-aixied Wit-hizk IEU witness hlurray , T'f•rS witness Lesser, a-nd F-xelon

wTness Fein`s testi^zon]y. Finakv> on fhe record in these proceadixqs May 17, 2012, ALP-

Ohia also sought tl-te c<sntirtuaticsz-i of protective treaimentof exhibits attached to AEP-Ohio

-u.zfziess, Jay Goclfrey, as previousi,y set. fozth in fi:EI'-Ohio`s July 1, 2011, motion for a
grotective order (Tr. at 24).

At the evidenfi,ary heariiig czrt May 17, 201.2' the aftorney examiners granttYd the
rriations for pro#active oxder, finding the infarrnaticn sa^-^eciiaed within the parties' mot-iom
constzftztes coriEiderc:iial, proprietary, and trade seaet i.nfortra#ion, and meets the
requirements coniafr,.eci. wiffi_un tLu1e 4901-1-24, Ohio Adwdnzstratfve Code (OAC) (Id. at
23-24)_ Ru.te 49[31:1-24(F))f O.A.C.., provides that, unless otlierWLse ordered, protective
orders probibiting public disclosure ptn-saant to Rule 4901.1-24(3), C}..A.C., shald

autozxiaticafl.y expire after 18 mozLths: Therefore, confidential treafmEnt sfall be afforded
for aperiod enda`ng.I8 months from. the date of this csrderf until February 8, 2014. Until
ffi.at date, thle Docketing Division should zri.azn.taain, undex seal, the eoiiditional dia&Tams,
£'aled under, seal. Rule 4901:1r24(F), O.A.G, requires any party wi.sbu.n.g. to extend a
protective order to file an appropriate m.o€iran, at least 45 days in advaztce of the expiration
et.ate., zn.cluding a detailed d'ascussic,n of the iLeeri for cozitiuaueddE protection from disclosuxe.
If rio such motion to extend confidential treatment is filed;a the C^.'Ormxi:i.ssion may rc-tease
this iiiformafi.zen without pricsx notice to the par.des.

Izt addition, on jixite 29, 2012, fEU and Ormet filed nno#ions for protective order
regarding items contained vsri#-hirt their initial briefs. SpedficaI:ty, both the information for
which IEU and OrnYet's a.re seeking co.nfideniiaf treatinei-r.f was already d^rrnined i-o be
confidential zn, the evidentiary hearing aTtd. vva.s dxscussed i-n a ctosed record. On July 5,

AFP-Ohio filed a motion for protective order over the ite:-ut.s contained raiLn Ormet
and fEUs briefs, noting that it cora#-4.ins proprietaxy and trade secret informa:tionLL C^:n July
9, Ormet filed an additi o7al motion for pratecti.ve order for the same anfo.rmaiiors, which it

00000003



11--346-EGSSJ, et a1. -IB-

also included in d-€s reply brief fsled on July 3, 2t212-. Similarly, A-EP Ohio fzted a mtrtzota Eo3`
protective order on July 12, 2{3"1.2r in support af Oz^-ntet's n:,otion, as it corLtains .!'s.EI'-Ohio`s
cC1nfidential -tSadt` secTet 1:(don-a3tzf>TT. As ffie attoZlffey eXam,irlers pxeViou.Sly foII.I2d the
iriform;3tiora contained wiflsn tl-te TEiT an.d Qrmet's zrut`zaI briefs and Oz-mees reply brief
was confidenfial :zri: the evidentZary h.earixi& we affim-i tlris deczsiorz and find that
confidential treatment sb.aR be afforded for a period ending l$ moxr€I3S .frozzi the daf-e Of ,
this oTClerq ur^^ Fe-bruary 8, 2014.

3. 1Z._e^u ests for Review of 'Procedurai

I^^3 argues that ffie record improperly istcludes evidence o€ stipuIatirriis as
precedergt•t Specz.ficaIly, TEU argues that several witr:csses relied on Duke Energ^ C?hzo`s
ESP ta .ix^d3cate that ce^^aiz^- praposed z~iders were apprapr?abe IEU also points out tha- a

Wifr^.>ss re€ied -ort 1-F1'-Ohio's distribution rat-e case sfzpu?atiort as e-v-zderwe af AE'-C7hio`s
capital strucC-EZTe. IEU clazms ffiat these stzpulatio.ns expressly state that no pany or
CorTH"z.ssicn order n-La^.r cite to a stipulation as pxe-cedertt, and aocoi`dingiy; IEU requests
that the references L-0 stipi.lat-ions be struck.

The C.oYrnxission finds that IEUs request €D sink-e pordans of the record should be

deriied_ We ac^knnv,rledge that individuaI components agreed tcr by parties izi or-le
PrOeeedin.g should not be binding orL the parties in other proceed-mgs, but ure.fi.nd that
refererices to other stipulations in this presceedir^g, were Iimited in scope and did not crP^te
any pre-juciicial i:tiipact on parties that signed the stzpuIatiors^ Consistent with our pz.n.dzrzg
and Order in C-ase No. ^1-533;3-Ef,-UNCr 'we also note that, wbiIe parties may agree not to
be bound by ffie provisi.ors contd:led within a stzpi^c.tion, these limitations do zxot extend
to fhe Commussaon..

I-q additioz, IEU dai.ms the attcxmey exam^es imprope.rly denied [Elk's zxiodom to
compel discovery, in its motions to compel discovery, !-sU sought ircfcsrn-Laticrn related to
AEZ3-CQbia's forecasts of the hd'Yi pzice .trsr capacity, which. IEU alleges would hav¢'
provzded indormation re1ati.3:-ig to the ^.•zan.sfer of AEP-0hio`s Amos and. Mi.tcheJ.l generadiag
units.

The COMglissilDn finds the attorrLey examiners' denWs Of IEU's mOtions tO cOMp^el.
discnvery were proper aind should be upheld. A-s noted in AEP-Ohia`s xsemoran.dw-n
contra thn motion to compe1; the infozu-catiori tEU sought relates to AEP--O,hio forecasts
beyond the period of this modified FSP- As these proceedings relate to the
appropid-ateaess of AEP-Oh:ia's modified ESP, we find that any for€ca..^ts beyond the terr.m
contained within AEI'-C)Iiio's application are ireelevant anct uAkel.y to lead to
ddisccoverable ixifQrmatio.n. Accordingly, the attozz-f:e,°y exaznzra.ez:s`.ruling is af'firmed.

On J^zJy 13, 2012, OCC Med a motion to siri-e four spedfc pc+rtioz& of AEp-Qbio's
reply br3.ef at pages 29-30, 33=34, 68-69; 97-99, anduding fwtnote and attachments A and
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B, as CCC asser€s the iziformaiio-n is, Dot based on: the record. ht the rrioclifi€.,d ESp
proceeding buf reffects f}ie Comzrus<szoii s Order issued in the Capacity Case on july 2,
2011 (3CC :subrn.itstbat fhe Cozn.missionI^taspre vi.o^ly recognized. fbat"it -ts irziproper fo
rely cirs. clairr.s in the brief Jmi- are iui,s-EapporLed by evidence. within the record,° In this
ixzstance, OCC poi^is out that AET'-0l-do attached to its reply baie£„ docun7enis. that were
not part of the record evideiice or desig.ru^ted Iate-fTled exfubzts, a.staiement by Stand:ard

and PoQr`s (Attachment A) and the Coinpanyjs recak-,Aation of its LSP/N1RC7 test
(,A:ti-achxrf.ent: B) based.'an the C ommzission`s dccisiou iaz the Ca.pacity Case: Since neither
document is patf of -the modified .FSP record evidence, C?CC re,asora:s ti-Lat theattachrrten€s
are hearsay which are not excused by any excep€io n fo tf-fe hearsay riale. CCC also notes
that fi.he reply brief includes discussion. of recent sfomas in tl-te Iv!Lidwest and the East C+aas-t^
and there zs nodling in the reeord regarding the strength c^f the:.wind.s or the ability of the
Con, pany's system to wzthstan.d hu.zricane force winds. Fu:rtbermore, neii-hea° the

af-faeffmen.ts rtor AEf'-Ohio's assertions was subjected to cross-examinafion by the parLies
nor the parties afforded an oppcrrtuz-uty to rebut the associated: argummts of the
Com.pany. For these reasons, OCC requests that Attachments A and B and the specified
portiores of the reply brief be strickezt

In its memorandum contra, AEl'--OMo asserts ihat di.5crzzssron, of matte.rs related to

the Coinmu.ssion.`s Capatitv sE: decision were a.ppropziate. .AII'-jC1hio notes that it is fair
to rely on a Commiss~ioza op.ii:€ian and order ar,.d reasonable to consider the impact of the
^'_.apacify Case on these proceedings, as evidenced by CuRur$i.ssion questions during the
oral argumen#s held on July 13, 2012. ffi addifsost, AF-P-0hio points out that several
paites' reply brzefs also ^-^cluded szgz-tifir_ant discusszun of the rinpact of the Capacity Case
on the niodifted Mf'. Similarlyr AE'-0hzo notes that theattacbments indical-e trhe f^-iazzcial
impact of the Capacity Case on AEP-Ohis; and that the zterrr3s are consistent with tt.le
testimony of AEP-OMC3 v4tZ1eSs HawkiZl._^, FirlaUy,. ALT-Ohi(} pTC3vide-S ffiat its xefeTeLlCe,S
to major &torms that occarred this ,s-uasuner re7.ate- to cazstc,rrger expectations and AEP-
Ohic's need fox the DIR.

The Ceiz3urissi.or€ finds that C3CC's motion to strike portioi-Ls of AEIJ'-Ohi:a's reply
brief should be denied.. :I'he CompaiLy's reply brief reports the iTnpact of the
Commission's Order i-Ti the Capacity Case based on subject matters and inforzzi ation
su^jected to extensive cross-exa:sni-na€ion by the parbes M. the course of this proceeding.
Furthermore, several of the parties to fhis proceeding di-scuss iit their respeetiverepfy
briefs the Qrder in d.ae Capacity Case_ For these reasons, we conclude that it would be
improper trr st_r.3ke the portions of AEP-C ►fiiQ's repl.y brief, iactizrhng Attachznent B, wliich
reflect AEP-O,Iaio s interpretation of the Comnu.ssion.Cap.acify Order as recpiested by CCCw
We, likewise, deny OCC's request to strike the Companys refe-ren.ee to recent storms;
where the Company offered s:sppoz:f for its position on customer zeIzability expectations.
Customer service reliabzlity was art issue raised a.:n.d disr-Lissed by AEP-Ohio as weI as
OCC. However, Attachment A to.the Com.pany`s reply brief ;s a July'', 2012 statem.ent by
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^^c:d & Poox's .rega4. da"rtg the effect of the C'osxunis.sio.n's Cpaciiy Cliaxge Orrier, and

should Ie:srrickem We find that the Compa:cay's Attaehinez-tf A is not part eif enE record
and sl-tesuld not be considered by ate (7-ozre.mission %n this proceeaig.

Qn. July 2[}; 2012, (-)CC/ AI'JN filed a rnotion#.:o tnIc.e administrative notice of se.z=e,raI
items contained K=zff-dn the reco.rd of the C-apaei-ty Case. Specif..ic.-a1ly, CIC.Cf AP)N seelk
adnu.ziistratiye r-fo#ice of pages 3, 9, and 12 of the direct tesi-iancsny of AEP--Ohio witqess.
Murzczinski page5 19-20 of therebutW tesfzm-erny of AER-Ohia 1,jtna&s AIYm, pages 304,
34$--3K and 81.5 of the hearinU trtr.ar^ap€.s¢ and ALT--C?h.io's post-hearing initial and z-epply

briefs_ OCC/APJN opine that the record should be expanded to incI-ude t1aese materials in
ordc-r to have a more thorough reeozd or, issues pertaining tct customer raies. Furtther,
C)CCf AI.'JN state that no parties would be pprejudic:ed as pailies., pax-ueuI.aziy tho:;e
involvcd in the Capacity ^':ase, who had opportunities to explain and rebtit these iterrESe

AEP-Ohicr ftted amem.oranduFra cQnfr:a OCC JAp'jMs rnation onju1y 24,2012, . AEI'--
Ohio argg^zes that OCC/APJN im.properly seeks to add dac:=enf§ into the record at thi,-

iafe stage, is not only inappropriate, but also unnecessary as there are no further actians to
these proceedings except the Cons.nu:ssion vp"onand order and rehearing. AEp-OhiO
notes the C'ona.mzssion has braad ddis£retior.t i3t taandli^.^g its proceedings, but poirt.fs o-at that
the sm,all subset of iiiforrxmation could have a prejudicial ef£-t to parfies; and due process

would require ffiat other parties - be permitted to add other items to the rec-ord. In

add.itiernf AE1'-Ohio ex^..yIaixs that OCCf .APJN had the opportwiity in. the ESP p-rcocee dings
to further explore areas of the Capacity C-ase that were related to parts of the modified
FSP:

On .A.ugust 6, 2t?12, pEz also fiIed a memorandum contra QCCfA,PJ3`smc6vn. Osj
August 7, 2012, OCC/APJN filed an-Loti.cn. to sizikp, FETs memorandum ccmtr.a. Tn
supgort of its mnti loza to strike, OCC/APJN argues that FES fil^.xd its memorandum contra
17 days after CXXJMN filed its m.otiori, past the prmedu.rail deadlines establis.hed, by
attorney exa:miner entry issued April 2, 2012, The"Corxim;ssion finds that OCCfA-PJN's
moticsf-i ta stcike FES's meni.oraztdum contra (--)CCjAI'JN's motion should be: gxanted_ Bv
entry issued Apd1 2f 2012, the attQrney exanairtexx set az-i expesiite-ci pror-edtra.I schedule
establish.ing that any in.einorancia contra be filed;withiza five calendar days after the service
of any motions, Therefore, as FES filed its mernorandum contra 17 days after OCC/APJN
filed its mofio4; OCC/A-I-'JN's motion to strike sha1.l ^e g^amted:.

The Commis.sian finds that OCCs rnofibn to take adminisfzative nclfice should be
den.ied.: AEP-Ohio correctly points out that the tirning of CDCCj`AI'fN's request is
trouble,s.azne and pr.oblematic, 'Wbil.e the Comrri;ssion tzas broad discretican tri take.
adn7inisfzative noFtace:f it must. be done in a rrarmer that does not harm or pMudice any
other parties that are Particip,ating in zhese prc3reedsngs= Were the Commission to take
notic-c of this zarzow -Y.Tindow of znffoz-rrca!^or, we would be allowing a party to supplement
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the- record in a misleading marlue.r. I`zzrffier, -whi1e we ackmo-Metige if tat pazties zrz^y rely

on the Commissics-LI`s ordx iri.-t:lie Capacity Case, as it speaks for itself, tcs shvw e-f£ects on
item'^ in tizis praceedin.g; to exdusivel^^ se^^ narrow and fc^cuscd ztezns zn an aftexnpt to
supplement the record is ziof appropria.'te. Accordingly, we dei-iy OC'Cs rntfioii.

DISCfJSSTON

A. Rpph^abi^ L a^v

0tapte-r 4928 of the Revised Code provrdes an integratled system of regulatio}-I iri
whi-ch specific provisio^s were desi.gned to advance state pol.icif-Is of ensLit-.uig access frs :
adequate, rdiable, and reasonably priced electr%c service in the context of siXczificant
ecor^-omic : and enviroramerital chaDenbes: In reviewing !iE-P-Ohio`s: ap.Pbcation; the
corztmiss-ion is cognizant of the challe;nges, facing Ohioans and the electrdc industry and
w'v'I. be Vided by the policies of the stzte as established by the General Assetnbiv in
Section 4928:02; Revised Code, arnended by Smate 'BsIl 221 (SB 221)..

Section 4928,02, Revised Code, states that it i.,^ the policy of the state, zntxralinr to:

(1) Enszre the ava.ilabihf,v to consu.rt^eTs of adequa#:e, reliable, safe,
efficimf, nondiscriminatory, and reaso.na.bly- priced retail
electric sez vzee.

(2)

(3)

(4)

(5)

(6)

Ensure the avaiiab ility- of unbu-ndled and comparable M-ad
electric service.

Ensuze diversity oi'elccfri.c supplies a:nd suppliers.

Fneourage innovation and market access for cost-effective
supply- and dernand-side retail etectric service idudizig, bui
not ha-dted to, demar,-d-side rrianageunent ^SM), tszrte-
dffereniiated prici.n.gF aitd, iznplezrientatiorz of advanced
Meterft infrastructure {:AN%

Encourage cost-effective and efficient access , to izxfoTmation
regarding the operation of the transmission and distributiort
systeras in order to p:rcimete both effe-ctzve custgraer cl-icsice and
the development of performance sta.ndar.d,.^ and targets for
smire quality.

F^ure effective -reWl competition by avoiding aritieompetitdve
subsidies.
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(7) E"IsWe .zeWI consumers profec#ioza agaui.st urm^a5ona}3[e sakes
pracdcesi zrwxket deficiencies, and nuirket power:

(8) I'rovido a ane-az-i.s caff givang ;zcenti.ves to ted-mologies that c.arr.
adapt to potential envixc>jujien#aj inapAates.

(9) Encourag;e zmpleznentation. of drtstributed gen.eratior€ acic,ss
customer classes by z^evwwing and updafimg r6xte5 governing
is-s^.^es such as interccsnnectiDn., sta.ndby chasges, and net
metering.

(10) :ProbDct at-zisk populations Wluclirtg; but iiot Iimited to, when
con.sidering the implementation of a-ny new advariced energy
or renewable energy resource.

`1T'

In additic7i, SB 221 enacted Section 4928.141, Revised Code, wkich prav.ides ffi:at
effectiv^ jan:uat-y 1, 2009; c_1ecfric =xtilities must provide cans-amers with an SSO r_onsis-ting
of either a market .rate offPr (MRO) or azc :ESF_ The SSO is to serve as the electric utIa.fy's
default SSO.

AEP-€Qhio's modified applicaticsn in tMis proceeding proposes an. ESP p-arsu:ant to
Seecbon 4928:141, Re-vised C"ode. Paragraph 11,B} of Seciion 9:928_142, Revised CodeJ. requires
^'ze Commission to hold ahea_ring on an applicaiian filed under Section 4928,143, Revised
Code, to send notice of the heariFeg to the electric uWzty, and. to publish notice in a
newspaper of general circcilation in each county in the elec-tric utilit-y's ceffffled territory.

Section 4928.143, Revised Code &ets crut the requirements for asi RSI?_ Under
paragraph (B) of i€..}cfioza. 4928:143, Revised Code an ESP ma:rst "Mdude provisiaxis relating
to the supply and pricing of generation serviee:. The ^^I'; according ta paragraph (B)(2) of
Section 492$:143,.Revised Code, zxtay also provide for the a-atomatic recovery gf'ee3;tain
costs, a rQasomble allowance for certain eortstruction work in prQgrm (CWII')r an
unavoidable suzcharge for the cost of certa.;-n new generat%or,. £a^ili^es, coadi#iars ox
charges relating to civstamer shopping, automatic increases or decreases, provisidres Lo
auoxv securifizati,onof any phase-izz. of the SSO pr3ce, provisiorus relafiing to transmission-
related costs, pravisiozs related to distribution serv:ce, and provisiom reggardhig economic
development

'The s#-atute pFrouxdes that the Coaruzussxorp. is reqtxired to approve, or ralodzty az3.d
approve the ESPT ff flke ESf', sirJuding its pricing and a.Uother t-erms and condi€iortsF
inclizcling deferrals axid f-uttxre recovery crif defervals, is more favorable in fhe aggregate as
eon:tpared to €l-te expected results ffiat would othei-wise apply iii. art:1V€Rt3 uz-ider ;Pctian
492$.14Z Revised Cade- In addition, the Commission must zeiect an FZP that eontair.5 a:
surc€razge for £WIP or for newgeneration faeffities if the benefits derived fCJ-X anv pUrpk)Se

00000003



11-346--Et^ ,1.31,30, et al. -1-1:-

for 1vhi.dt t.1ie surcliarge zs established are naf resezved or nmade availabie to those that bear
t.hesureharg;e.

B. A.natysis

1. Base Gep:eratian, Rates

As paA of its rncNd.ified. E-SI' appficatim.AE.I'-C3hio proposes to freel.e base
generation rates until aIi rat-es are eesfafrlished. through a competitive bidding prcces.s.
AII3-Ohio zna:z.rttauts that tlw. fixed przcing is a benefit to customers by providing

te^iiably pnced electricity .zn. furtherance of Section 4328.02{A}, Revised tlode, AEP=
Ofi.io explains that wfWe the base generation rates ^viIJI rem.a.in frozev, it wiB relocate the
cuirent. En-viz=onrAental. ffiti=estment Ca3`rv^ing Cost Rider (EICCR) into the base generation

rates, va lhz:ch w-il re5uJ.t in the eUmistatiox7: of the EICCR: AEP-Ohio witness Roush
pxovidc-., the ehaT.ige is merely a roll un, and wilt be "biU neutral" for all AEP-Ohio
customers (AEY-OhioEx. 118 at. 8{ A.EP-Ohio Ex. ^II at IO^-1I).

While AEP Ohi.a`s base generation rates wilt be .£razen under the gxi.cidified ESF`
.AEP-Ohitz -^,Atness Ro^ush notes #hat ibe generation. rates are based on cost -teIaf-iozxships,
and irF.c:tide cross-subsidies among taji£f, classes, which, upon class rates being based on an
auction, may result in certairi customer clas..ses- being di..sptopor#ibrtately zinpacted: by rate

c:hznges. Mr. Roush notes that residential customers -vvifh high winter usage may face

unexpected impacts^ but thafi.a possible solution. rx-iay be ta phase-out lower.r-ates for high
winter usage customers (Id, at 14-15).

OA.DA. uuppori-s the adoption of. the basf-, generation rate deszga as proposeci,

adaacati.ng that the consistency in the rate d€^sigzI is beneficial for G^'r2 cwtc,mers (OADA

Br. at 2}- - OCC and AI'j-N claim tBat £cozen base generation rates is iuot a benefit to
cu.stoine-Ts,, as ffie price of electricity of.ferei L-yr CRES pra-videxs have declined axtd zr ►ay
eonti.iue to decline tbu'ough the term of the F-SP (OC.C. Ex. 111 at 15). OCC and AP^N alsca

pailit out that the incInsi+on of nur€merous riders, itu:luding the retail stabiitity rider (RSR)
and the deferral created in the Capacity Case w.31 .result in increases i:n the rates resideatW
customers continue to pay. ((>CC,I.APJN Br- at -13-44-)

The Commi:s:ion finds fhat A-Eig-Ofzia's propaseci base ge.xeration, rates are
reasonable. VVe ncite that AE1? O.iio's base gez7e..Yaticsn: rate, design was gert.erall^
unopposed, as most parties supported .A.EP-Ohir^s proposal to keep base gen.eratioxa rates
frozm Althaugh OCC. and AFJh^ cancliide that the base gmeration rate pla.n does 110t
benefit customers, OCC anet APJN failed to justify €heir assertic►nand offer ' no evidence
within. the reecorc3 other than the fact tha.t The modified ESP con_tai.rr5 several rider^i_
Acccrdingl.y, the modified E5F`s base generation rates should be approved_ I.n addition, as
AEI'-Chio raised the possibilitg of disproportionate rate 'mipacts on, cusfiomers when class
rates are set by auction, we direct the attorney examiners to estab?ish aizew docket 1vi.tbin,
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90 days frorn the date of this opizzion and order arxd isswe as-i epiry e'_stablishing a
procedural schedWe to a-Uow Staff and any interesfed party to consider .mearis to trritig'ate
any patQrftial acEveise rate impacts for ciiston.-ters upoi-t rates Taehrg set by au+cfiozi 1urther,
the QOuUMi.ss%c:axx xLserve's the right to U-nplement a new base gez-xeratzari rate des^igi$ on a
revenue nc-utcal basis for all customer classes at any time during the tern of the modified
ESF.

Fu0 Act1 tment Clause and :Pltenzative gner^^r ^der

{a) Fu!^j Adustjncnt Oause

The Cozm-tzssion approved the curr.erst fiaet adjustmert.t elause (FAC) meclxatii-sm i.-L
thc Cou-Lpany°s ESP 1 ease pursuar ►.t to Sec-tion 492&143(B)(2)(a), Revised Cnde_s Ts4 this
modified .FSP applseation, AEk'--Ohio requesfisconfinuaticsn of the cuzxen.f FAC rnechanYsj^

w'ittt ixtOdifieatians: rIlw Company proposes to modify the FAC by sep'araffizg out the
reneivable ex)e-rgy eredit (REC) expem^e component of the fuel clause and recavering the
REC expense ffizrouglx the newly prcipased altematzve energy rider (AER) medianism; The

Company aLto zequests approval to uru.fy i-he:C'-'3P and OF FACl. xates into a sTngle F;.AC- rate
es_tEci.1ve June '22013: ^EF-Oh{o reasons t-iat dC-layiTTg unification of the FA^ rates l7TT`LiJ

Jiune 201:3, to coincide with ffie implementation of the I'hase-In Recovery Rider (PIRR),
ji^N^ the iiTapact o-i-i ^b CSP and OP rate zones vWlszeb resu3.ts %-it a net deaease in rates of
$0.69 per megawaft hour (NMi) for at)TpicaI CSPtraxt,sm:isSienvoltage custarr-ex and a net
mcreaSe r-t-c rates of $0.E12 per lrf6Vh for a typical OF transmission voltage custamer. (A-FH:^-
^`iluo Ex. I11, at 5-6F ApPOluo ^;x^ 103 at 14-20.)

Begizu^.i:ng jangary 1, 2(}14; after corporate. separation is effective, AI::P-Uhic,'s
generataon aEf.i1i_ate; AEP Generation Re.soumes Lw- (C'7enResourcC-,); wi1i bM AIIP=-Ohio:its
ac-tua1: fuel costs in the same n-►amez and detail asc-uriently performed by AXP•Ohao, and
the cOsts will continue to be recovered through tb-e FAC. As a con-ipon.ent af. the rncxiified
FSP, AEI.'-Ohio prcrpose& that as of January 1, 2015, all energy and capacity to serve the
Com.party'sSSO Ioad be supplied by auction, wbereupQn the P:AC. mechanisrn wijI no
Imger be necessary. (AEP-ohia F,x. 103 at 14: 20;):

ID.. oppOsition to the FAC, Ormet argues that the FAC has caused significant
increases in the cost of eIectric service, rising 22 percent for GS4 customers since 2011.
Ormet asks that the Coim-lissior, temper the izapact of FAC increases and improve the
fransparency of the cause for ijicreasing FAC cosis; as we7d as reconside;r flie F.A.C rate
desigq, to avoid cost skufts between low load zactor customers and high Toad factvr
cu.4om.ers. O-rsnet, a 9$.i percent load factor customer, asserts that it pays an equal sbax^
^f the FAC cost's as a customer 'dia.t us-es aff its energy az:c-peak. As such, Ormet contends
&at the FAC rate design violates the principle of cost causation. Ormet suggests that this

.In re AEP-C)mv,: ES''i 1 fsrder at 13-I5 O&rch T^ 2009).
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modifi€ad _P_SP presexzt:s the Commission -vzith the opporturazfy, as it is wztfazil the
CcMnzi.ssiozl's ju:risdicluoi7;, to redesigi-k the FAC, such that FAC fosts are se:parated. Lila
chax,^c-s which re.flect o?i:pe.ak a.nd ozf peak usage, (O.rxnet &_ 106B at 19; Ormet: Br: at I3-
1.^ì.; O^-.rrfc.-t Reply Br. a.f 14-1:6_)

The Cozripany responds that 0rmet's arg-cxr.neit.s on the FAC rkfloct improper
ealculatio_ns and is based on fQrecasted Fr%,C rates.; More iriaport&ntjy; A_EP̀-01iiv po.irf_ts
out that th.e FAC is ultimately based on act-aat FAC costs a:,.-^d any inczeases sn the FAC rat_e

canmot appropriately be zrittrzbuted tQ the mod'zfied FSP_ Chr3.-iet is served by AF,Y'-C:}hzo
p13zsuant t^ a^riiqize arrangement and a,s such avoids chaxges that other sisnilarIy si:tuated
rus€:owers pays ho-weti er, the Corra:pas-ay reqnesfs that t3rr.rfnt not be permitted to avoid fizij
costs. (AFP-Ohia Reply Br. at 5^_q

The Commission nnt`s that currently, d-wougb. the FAC rnec;hanisimF .f{EP--ohic^
^overs pmden.fly i-ncarred fcael and asscxciated costs, iricllzding cores€imzMes related to
eo=riroauzaenial compliance, purcliase power cosbs; errzissicm allowancesF and ccssi.-s
associafied with carbon:ba.sod taxes. We note that, sirice January 1, 2012., AFP-C^o has
been coIlectin^g i.ts HI fuel experise and no further fuel expenses. are being deferrcd_

We interpret 0rmef s argixrients to nsore accuaea€aly request the instztutian of a ffiel
ratecap on t.he FAC or to revise the FAC rate deszgn. The Cozran.^:issiorc rqect:s Ormet's
request to review and redesip Lh.e FAC. The FAC rate znedmn%sm is reconciled to acWa.1.
F-NC costs eac:h. quarter and a.nrE-ually aud.ited. for accot^tirtg accizra_cy a-nd pru:.deney.

Furtbermore, as AEP-C7Etio notes, Qrmet`s raip-s are set pursuant to afs unique arrangement

as opposed to the Company's SSO ratc.s paid by other high ioad industdal and cornznercW
custcjn-ters. By way of Ozrmefs um-que aiTar ►gjeinent, Orrn.et is provided some rate stability
artd rate certaznfy and we see no rteed to redesigat the, FAC for Om-iees benef-it ,No other
irzterve-ri€r took issue with the cotitinuation a1-id the proposed modification of the FAC..

'l^ze Commission ftids that the FAC rates should contiztae on a separate rate zone basis..
We note that there are a few Comuia.ssicin proceedings pending that vzill. a.ffect the FAC

rate for each rate zone- which the Corxt.esftissiorz believes ^^11 be. better reviewed and
adjust+--d: if the FAC :cnc:chanasrz-is ren-iam distin.guishable. Frzrthm as discussed, below,
maint-ainin.g FAC rateson a separate basis is necessary to be coTisistent with our decision
regarding recovery of the PII2R

(b) AIternatzve ea^IZider

As raoted above, AEP-Ohio proposes to. begin recovery of REC expenses, associ:ated
with rmewabl.e energy purchase agreements (REPA.s)or REC ptirchases by means of the
new AER methaniszti to be P ffective wzth -thas modifiec3: ^P. NVith the proposed
znodifieation, the Company vwiD continue torecovex the energy and.capacity components
of renewable o:rEergy cost through the FAC, zzntil the FAC expixes. . Qfter the FAC ends,
e-nez-gy and capad.ty assonated with REPAs wi1;l be sold into the I'jM b.Aerconzi.ectiort, LLC
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(PJ%$) market and af£set the tot-ii cost of the REPAs, wl'clx the balalice of 3ZEC experise tb be
recovered ftorri %0 custcimer"s through the AFR_ AEP-O.bio proposes th,at the AER be

bypassable for shappin& custorriezs_. The CorrLpany also p-roposes that where the lZ.EC is
pafft of t-£-Le REPA, the value of each componerit be based on the residual mof:.f-l€d using the
monthly average 1')IwI market price to value theenergy coanentr the capacity will be
valued using'tho price at vvhich it can be sold into the PJM marke^t and the rema_irdn.g value

v-7ould constitute the cost of the REC, The AER. rnecharusrrt, accoraap, to .AF:f'-(Ndof zs
consistlont Witfi Section 4928143(B)(2)(a),. Revised Codo, and is essentially a partial
imbundling of the FAC to provide greater price visib.iLity of prudently-incurred REC,
compliance costs under Section 4928_66, Revised, Code_ Tjhe C'ampany wili make quar^-er1y
filings, in conjurnc#ion with the FAC, to faczlitatp- the audit of the AER AEF}-Ohio reasons
that fhe establish.tr►ent of- the AER for recovery of costs is uncantesfeda reasonable, and
should be approsred.. The Coy-qpany argues ca-Titirtuadon and zirdficai-ian of the FAC and
development and: irYtplezxLc-ntatzon of the AER, is reasoxiable and sliould be approved.
(AEP-Ok.i.o Fat. 103 at I8--1 }.)

Staff er€dOz^es the Caxrip.any's .requests t& cantinue and ^r^^^Izd;ate the FAC rates
fOr CSP and OP xate zones and to redassify the R.EC;s a3ld REI?A ccsmporcerrfs $or recovery
through the .A:ER, as P-ropa" by t1.^e Camparzy. HO-tATever, Staff zecozrmends that annu:af

AER audit procedures be establi.sheci and that the AER audit be conciuete-d by the :sa.aYe

atidzt-c3r arld in conjunction vtit:h the FAC audit to det-ermj-ne the: apprapriateress and
recOverabsli.ty of costs as a parf of and letweet-t the AER and FAC moc-hanzsms. As to the
aRocation of cost compDnent-s, Staff agrees with the Company's proposa:l to aLlocate; cost
coM:por►ent.s of bundled products but suggests that fhe auditor detail how to best
det-ermine tite cOst components; and how to apply the a3.£ocat°s:m to specific si.t-^xati orrs in ^.e
context of the FAC/AER 4udi-ts: Staff recomrnends; and the Company agarees; tha.t j_e
auditojr's allocation process be applied to .1'i.Ep-ohio's ren.ewable geneTat%ozl, frcim existing
gex-keratzorz fa.eilrfz^.,s. (Staff Ex. 104 at 2-3.)

Ncs. parLy took exception fo. . the zzriplexAerttatzon of the AER mecharrism . As
proposed by ^k,.EI'--Q.hio, corifznua:tion of the FAC and estab]ishmc-nt of the AEIZ, through
this rn:odz`fied. ESP, is consistent with ^.^tion 4928.24,3(B)(2)(a)r Revised Code, for U-Lt,.
recovery of prudently incnr,rc-d fuel costs and f-uel-relatted costs and alternative energy azd
associated costs. We find Ehe Coinpany`s proposal to continue the FAC and create the
AER to f•etb^;° di^^gukh hiel atcd altermtive cxnt-rgy costs to be reasonable ared
appropriate durri.n& the term of the mczd.iffed ESf*. We approve the eontiriuataon of the
FtkC and implementation of: the AER. mcdlani.s=, cozi^^^teait with the audit
recoxnmend.atiom ria:de by Staff, 'The next audit of AEl'-Ohia's FAC stiaff also incl-ade an
a-s.clit of the AER. m.erchazims and the allocation method for classification of the REPA
components azad their respeciiae -valuos. In .all other respects, #.be C.corzn.assiort approves
the continuation- of the F;AC rate meclian7sms and the creat:ion of thQ A.ER. rati^ zneefiar^rn
foir each rate zone.
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AEP-0fiio states that -it conducted a request for proposal (RFP) process to
competitively bid and s,ecu:re adcizt.itmal renewable xe^soUrces. As ^resu1t of AEP- 0hi.o`s
nee-d for in-state reciewables; AEP-phi.o only comidered bids for projects in Ohio, and
ulEmately selected the proposal from I'axaldirig for its Tztsr Road w-i.nd farrri-
Specffically-f the Titxibez Road i?EPA wzl1 p-revzde AEP•-Oh:io a 99 MW porfiou of Timlym
Road's e_1ectric,al ottEput; capacity and erivirozisaexitat ai-tdbut-es fox 20 ye.ars as necessary
fox dze Company t-o meet its increasing renewable energy benchn-tarks as required by
Secdozi 4928.*C}(3), RezTised: Code, (AEI?^-Ob.ics Ex< 109 atIQ--15; Pauldiug Ei.:. 1C#1 a.t1-4.)

A-EP--Ohio testified that the 20-year agre-ezztent fa:cilitabas 1ozig-term financing, by the
cipvel.oper, reduces up front costs, and allows for price c^ini.y frsr AEP-OM.a customers.
Paulding offers that alfi€ough: the pxajecf is capita.1 intensive the fact that there are no h.ieJ

co^sfs equates to no szgxiif€cazit cost variables creadng ?QZtg: te.rm risk fox customers_ A-EP--
Ohio argues tttat the Timber Road. REPA provides fhe Company and its customers, with

access tcs afford.ablo renewable energy from an ia-state resource suppo:rting the state policy
to fac.ilifate the state's effectivenoss in the. global economy, Section 4928.0,2(N); Revised.
C-ode_ (A:FI'-Ohio Ex:1f}9 at 16-28; patddircg Ex. 101 at 4^--5.)

Staff s-appcab AEP-Ohio`s RET% with Pauldmg ^r ►d the Tirn.lier Road cozitmct a-s
reasonable arf.d przci:ent, Accordingly, Staff advocates its approval 0-nd that AEP-Ohio be
perrnztted to recover costs associatt-d with energy, capacity, and REC's ouiiined i.n the
contract^ subj€d to aqx'zual FAC aiid AER a€idiLq. Company ;agreei5 v6th Staff that the
=m_plementation of the Tzmber Roaci RF-PA shoWd be subject to the FAC and AER audit, as
of-Feied in 'die testim.auy of AEP-Ohio witness Nelson_ AEP-Ohio comrnits to acq€iir.s`aig
RFCs to meet its portfoIioreqiuz`e€rzetits on b^^f of its SSO load and to xecover the costs
throug;Ii the ADZ once the FAC is tern.irated_ {Smff E-x. 103 at 2-3; Tr. at 2^9&-249.0K AEP-
Ohio Ex:103 at I8:).

The COMMassiozt ii:nds that the icsx€g;-bei'm. Tunbo.r Road RE . PA promot-es diversity of
supply, consistent with stafe palicies set forth in Section 4923.£12, Re^vi:sed. C;:ode: puxther,
based. oa:s. the evidence of record, the Timber Road project benefits Ohio c.orisurcaers and
supports the Ohio ecoiiomy.. Accordingly, the Corx€u-usszon fmds it reasonable and
appropriate to allow the CDm.parzy to recover the cost of the Timber Road REPA throug.h
the bypassable FAC/AER rx<echan.asurs.

4. Generation Resource Rider

AFI'-Ohio requests establishment of a non-bypassable, Generation R esoYxxce Rider
(GRR) ^ursu:arst to Section 4928r14,3(B)(2), Pevised Code, to zter-over di.e cost of new
genexation i-esoulces i.ticluc',in& but not ]" tAed toF re.newa.ble capaciiy: that the company

aooaoao4,



11--346-EL-^^Jr et al. -2Q-

owzis or operates for t^^ie beaefit oi Ohio cusiort-ters: At this tinAe, tlie Corripan J prop^s^s
tbe ^der as a plcehc>lder and expects ^-ha^ the only project to be.ir^cluded in t.he GI^T^ will
be the Tunniri.g F'oirtt facili#yf assumixz.g azeect is established ira C:ase.Nos. 10-501-FI..-FOR
and 10^502-EI.-FCR.7 To be elea3r, although the Cc}rn:paxay provided an estunate of the
xrevenue reqdzrement for the T-uming Point project, as requested by th.e Corruni-ssion, AEP-
Ohrrs is rcotseek°rng reco^-ery of aity costs for ffie TuzrrYzxg Point facAity ia7 this ESP. The
Company asks that the CR.IZ te. established at zero w-ith. the au►.ourit of the rrd.er to be
deternnO:rFed, and the renumning s-tatutory require.rnent.s to be rne; as part of a s^.ibsequezzt
Coxrus:,ission proceeding. (AE ?-0I-do.Ez. 103 at 20=21; AEt'--0hio Ex.. 10-1;' Tr, at 2514, 599,
1170, 2139'. 2140)

LIM mct3Ur-ages ffie Commissicm's approval of the GRR as a regulatory
mechanism puzsuant to the au.thori.ty granted under Section 4928.143(B)(2)(e)E Revised

C-ode; to adopt a non-bypassabte surcharge for new elecfxic generation (IT:t`IE Ur; at I-2)_
NRLX:. and OEC support the proposed CIM sr,cludin.g the Timbe.r Road 1ZEPA and tile

Tuirdzig Point wzth certain modifieaiions, as pezu:utEed czrlder Section
4928.143(8)(2)(c), Revised Code. NRDC and OEC recommend that the GRR be Iirnited to
orly renevralile and dlternatic*e energy projects or qtzalifsad energy efficiency projects, az}d
also reco-mme-id tha_t the Company develop a crectitirg system i-o exbs-tzre that shopping
c--to.mers do not pay 6rvice far tenewable energy_ NRDC a.zid OEC reason that AEp-E.'^7

.
hicr

cotild niake the RBCs available to CRFS providers based on the CRES provider`s share of
d.ie load served or by liquidating the R.EC& in the mazkef and rredrtzng the reveniie to the
GRR. fNR.DC Ex 101 at 11; ?tT1.?DCJOBC Reply Br. a.t 1.}

However, -whil:e Staff dDes ziofi foresee axty need for additional generation by AEP-
Ohio, Staff and LME acknowIeixge and endorse the adoption of the GIZR, mechanism. to
faciLitate the C4mnaissiori s a.flo-ivance for d-ie construction of new generation £acfflfies
(Staff- Ex.110 at 7; Tr.. at 4599; i.7'I'1E Reply Br.1-2)e .

On tlZ e_ other hand, xcu:rnmerous intervuiers oppose the adoptzon of dhe GRR.. I^'YS
r-eguesfs ffiat the Coumtission reject the GRR or, if.it is n.ot rejected, that the CsRiZ be uiade
b^rpassable or modified so the be.rzefi.ts flow to sliopping cz;ston.^.ers (ICS Ex.1C#1 at 27-23),
Wa1-NlaA requests that the GRR not be imposed on shopping cu.sWzners because approval..
of a zxo-a-bypassable^ GRR would violake cost causation principles, send an incortect price
signal, and cause shopping customers to pay twtee but receive no benefit (Wal-lylart Ec.
101 at ^-b).

7 AstiPulation betwee.i the Coznpaztv ^md the 546 :.vas: {iled ageeing, among ert€xer ffiig-igs, t6at a:s a resgilt
of if se "piremmiLs of Secburcs 4928_143(B)(2).(c) and 492$.64(B){2}, Rmvi.seti Cade, tAhictt reauhie AEP-
OI-cio to gti€ain ah^^€i.ve errexgy rreso?zrce; mctudnig solar resources in Ohzo, utke Commissfazt shoilct
i-i-nd that there is a ne_ed:^r tbe 490.9NIiYTurrciag Point Solar 'ect The CaMmissimt dedsicn in the
case is pend"rng.
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R.RSA arcd Direct contend that the GRR ^^.-ill fiihibzt the growffi of the competitive
retail ^.Iec^tric rcar:ket- and violates the stafe policy set fc^rth ir Section 4928.020-f), Revised

Code, which prof3ibits. ^-^i.e coNection of generation based rates throug h a nort-bypassable
?--ider, Similarly. ;It;S reasons that the GKR is intezided to recover the cost for new
gc^eratiorF to serve SSO custnmers wid, I-lxerefore, the GRR amoLmfs to an anticoirtpr:titive
subsidy on CRX,-S provaders for the benefit of neneo-in pQtit^i-^Ye retail e^.ectri.e serrzce, c3ra
a:ccordin,g, to i'Ya€-Mar E, requi.res shopping cusforliers to pay tv+rzce- IGS recommends tha#
Ai -̂`I'-=Ohza develop renewable energy projects on its own wiffi reco-very througfi- rn.ark.et
prices: RESA and Direct reason ^t AEP-0hio's request is premature and creates
uncertainty fo£ CRES providers wI-io am also requixec€ tocQmply with C-Jfuv's renewable
e-nergy porffofio startdards. R^^A artd IIirect. contend that, to the extent the ConbMission:
adopts the GRR, the GRR sfiovi.d not be assessed to sizoppIng customers. RESA arFd. D}rect
propose that the GRR be set at zero and inco.rpporaiiQn of the Turriing Poisif project or other
fa,cilities should occur in a separate case. (RE-5A Ex. 102 at 12; RES:A/ Du•ect Br. 18--21; IGS
Br. at 13,- Wal-lvlast a-_ 103. at 5.}

To rrfake ihe GRIc benefit shopping and non-shopping custom^:ers, IGS suggcsts th:at
AEP-Ohizo sell the generated elecfricity an the market with revenues to be credited agaisist
the GRR or the renewable etne.rgy credits used to meet the requiremezzts for alI c€-stomers.
IGS notes tftat AEP-ohia witnc.es agree tha-t crediting the.r.e-venues af;aiisst the GRR is
reasonable. (IQS p_-_ 101 at 27-28; Tr_ 599f 23.69-117Q.)

Occr tU;N, .i^IJ and FE, contend that AEP-Ohio has inappxopriately corflat-ed

two unrelated statutes, Sections 4928:143(B)(2)(c) and 4928.64j Revised Code, in support of
ffie GRR. T1-^e goals of th-e two sectiozts are different according tki the znf^_-rpreta#ion of the
a€orenieutioned znterveners. Tli.ey con.tmd that the p-tr-rpase of Smtion 49?8.64t Revised

Code; is to requixe electric cfistz-i.bution, utitities and CRES pToviders to co_n^ply wi'rh
renewable erEergy iene3ur^arks .aiid paragraph ,^.'} of Section 4928.6^ Revised Cc.zde, di.reets
that costs 'mcurred to coFn.ply with the renewable energy benchmarks bhaU be fxypassa.frle.
Whereas, according to LEtJ a.nci. FMf Section 4928.143(B)(2)(c), Revised Code, periruts the

Commission to un-plemeiit a zn:axket safety valve under sFecifi.c.re4i-zire.m.ents- should Ohio
require additforaal -enerafi4n, FES notes that AEP--Oh.a.o ^as sufficient energy and capacity
for the foz°eseeabIe .fut-iire_ IEU attd- M interpret the two statutory prov isiesns ta
affim-ia#ively deny non--b^Tassable cost recovery under Sictic,n 4928.143(B)(2)(c); Revise-I
Code, for refiewable energy projeets- IEU a-nd FES contend that thezr iriterpretation is
confirmed by the Iangza.age in Section 4928;143(P), Revised Code, which states

"NoturitLstand.ing any other provision of T-ifi1e XLJX of the Revised,Code to the contr,-azy

except; .division (E) of section 4928:64... Tlzus, FM reasons the Cor^.-srnissiott is , expressly
prohibited .from autl-toriziztgg a provision of an ESS' which conflicts wi.ih Sectzon. 4928_64(L),
Revised Code. ^FFS Br. at 87-90, IEI.3 Bz_ 74--776; Tr. at 226--`7) ,

FZ;rtfter,. iEIJY FES, OCC; I-CS and A:f'JN argue t.hat the statc€te r"res, and A:-EP-

C7hio fias failed to demornstrate, the need for and the terxa.-is and cortd"itiorzs of zc-cove.ry for

00000004



1 I-34&EI,SaO, e tai_ .22w

t-S.e T'vr.tLing Point projc>ct in this prnceedmg pursu.anf to Secfiofa:4928:143(B){2}(c), Revised
Code. Fzrially, IEU sabmmit-q that AEP-GMo has failed to offer any ev-idenee as to the effect
o.f the CRR on governnien-€al. aggg.regatort, as required m accordance -with flae

C;atraiiissiozi s.vbfF•gaii.on under Section 4928:20(1,^); Revised Code, For these reasons, IELT,
IGS, FES, t^^`C: and APJN request that the Carripa:nyrs request to implerrgezxt the GRR be
denied_ (fr. 1170« 570--574, ?-644--2646; FES Br. at 87-94; FES Reply Br. at 22--24, IGS Reply
Br. a.t 5=5; OCC/APJN Br: at 84-495; IEU Br. 74-76)

Staff n.ob2:5 that there are a nurHxber c)f statutory requframents pw-st^aTJ to SCc€ion
4928.143(B)( 2)(!,,), Revised Code, that OP has not satisfied as apart of this ancidified E-5P
proceeding but wiU be.addressed: izi a future procecd;ing, incluc£iztg the cost of the
proposed facility, alterr,atives for satisfying the zn.-state solar rNuiremm.ents; a
den-iunsstraticFzi that Tunung Point was or ivill be soizrcecl by a competitive bid process, the
fac-ility is siewIy used and aise£ir.I. an or aftex ja:nuary 1, 2", the facility's output is
dedica#iedto Obic consumers and the cost of the faci.lity, among other issues.Staff no#zYs
the n.eed for the Turrdng Point €acilivl has bc:m raised by parties in ai xother case and a
dedsiort bythe Camzrtission is pcnding:3 Staff emphasizes that the statutary require.rnerzis
would need to be ad.rtessed, and. a decision nia.de by t^^te Commission, befor^. recovely
could commm.ce via ffie GRpc̀ mechanism. Further, Staff suggests that it zs in fl-Lis future
proceed:i.ng that parde.s sh.ould explore whether the ^RR should be apphed to shoppizzg
custome€v< (Staff LAx. 106 at 11-14.)

FES respcinds that tfie Ianguage of Secdm 492$.143(B)(2)(c)t Revised Code, Ou^i.ts
any asserted discretion of the Commission to consideir therecjuiremen:ts to coup:iy vw-ifh
f.he stat.zte outside of the FSI' ca..se, as .Ap.F-0hiti and Staff offer_ Nor i.s ft s-`fficzefft policy
s-EZppozt, according to FES and IGS, ffiat custorz-iers -aaay trarrsition fro rz^ s^i^ippzng to r^.Ors;-.
slioppin:g aiid back during the useffiI life of the Tiarnijig Poin.t facs'Iity as cl.aimed: by AFY-
Ohio_ The izrteneners argue AEP-Ohio ovedooks that^ as prvposed by the Ccimpany, th.e
load of aI.1 it-, non-sloppzn.g cusi:omers be up for bi:d as of fuzt.e 1, 201Ei_ With that in
mznd, FES'poxiders why cust-omers of AET?-Obio competitors ^bouId pay for .AFP--Mo
facsl.a.ties after May 3l, 2G15. {FES Re-pIy Br: at 24--25, IGS Reply Br, at 4.}

LITW, notes that parties that oppose the approval of the GRR, on the pre,rnisF dhat it
wiI.l require shopping customers to pay twice, overloo1E. AE.'-Ohi.o's proposal to 4c^ate
RECs between shoppzng and non-shappzn:g czxstazxtersl to sp-U the ener.gy and capacity
from tbe Tun-7ing Pohit facili-l-y into the market azzd credit such transact-i:r,ris against t4e
GRR (t3TIF, R4ly Br, at 2).

NRDC: and OFC respo-n.d, ffis.f - it is disin:gen-uoizs for parfi.es to argue that
establiWmg a p3.aceholder xader as a part of an ESP is u.nlawfii3:. The ^'.omrnission has
adopted pIaoeholdez riders in several previotz^^ Commission cases for AE"P-Ohior Duke

Case Nizs.10--50Z EL-FflR and 143 5(I2 EZrFOR.
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Fne:rgy Ohio and the FirstEn^rgy c^perai^r^-g coznpariies_3 Furt^:ez; ^bC and ^1FC: note
that no parfyhas waived its right tor participate in subsequent GRR-related proceed^xags
before tlie C'onw&sion. (NRDC/OEC Reply Br. at 2)

°Me Company notEs that .fi)-izx interveners support the adoptzon of the GRR and vf
the four supp^.^rEers,. two requesE modifications whi.ch are.cazrtponenEs already proposed
by the Corhpany.

First, AEP-Ohio addresses tf7.e argiirnents of. FES and MTJ that Section 4928.6-1(E),.
Revised Code, proMbits the use of Section 4928.143(B)(2){c), Rcevis-ed Code, for renewable
,geztecation prajeets. AEI`'^-OMo sfates, that it.r.eccsgr^zz,es the overlapping policies of the two

statutes ai-}.d offers that each section relates to the cost recovery aspect of the project, -which

as the Compars-y interprets the statutes, ivill be addressed when cost recovexy isxequest-.d
irt a futtxre pr'oceeding. Furt.i-tpr, ^AEP-01-f.o. reasons that TWs and FES's argtirn:errts are

Lriappxopriate a.-s they would lead to the disalloyvance of a statutorily pxesezi'Eed option
merely because antther option oist.s_ 3rz addztion; 11Ep4^io contends, proper sEahztory
^omtrt7:ction seek-s to give 0 statutes mear,ing and, tl-ierefares both optiorLs are available to
the Corrirs7ission at its discreticsr-

It is preznature, ,A-EEP-Ohi.o retorts, to assert as certain intervemers have done, that
the statutory requireznenfs of Section 4928.143(B)(2)(c), Revzsed Code, have riot been met
by the Company_ Tho s.tatufo,ry requiremexits of Section 492$,14-9(.B)(2)(e), Revised Code,
wi1l be addressed in a separate proceeding before: any costs eaa.'t be recovesed via the

proposed C3RR,. AFI?-Chio asserts that the Commission is vested with the c3iscxefion to

estabhsh the G^ZR, as a 7ero-cost placeholder, as it has done i^ other Conzxti,^iarc

proceeditxgs. ne Company also propcase-9, aaid Staff agrees, that as a part of thus.fu-tiYre
p7coceeciii& the amount and pzudeiiAcy of costs associated with the T'uri-i:ng Point proje,.#
artd wheth::er the GRR results zn shopping customers paYn9 twice for renewable energy
ca3npliance costs, among othex issues wi11 be deterrmineci. AEI'-Ohio reiterates its plafi ta

s.hare the RFCs from the T-mrdng Point project between shoppsii.g aDtf SSO, customers on
a:^'i aru7:ual basiss, It-3S, NTRDC and Staff exi-dorse AEi?-Ohit;s proposal to shase- the value- of

the Tumircg Poznt project betwee-i,t shopping and non-shoppzr^g c€$stomers. (AE?-Ohzo

Reepiy Br at 7-10, Tr. at 2139-2140; NRDG; QEC Reply ?Br, at 1; Staff Ex:110 at 7, Staff Br^ at
2t):)

The Cflmmission interprets Sectio-ii 4928.143(B)(2)(c), Revised Cade; to pernu.t a
reasonable allowance for construction of an. elecir%c generatizig facility and the
establishmen.t of anoz,-<-bypassable surcharge, for the life of the facility where the electric
utilitY Dwr$s or operates the geneeratiorL facUzi-y- and souired the fadhty th-rough a
competitive bid process. Before ati.liorizilig recovery of. a; surchax-gG for an electric
generation facility, the Coznmzssion must determine tlier.e is a need foz the facility and to

I? re AEP-Ohio, 7ESP 1 (hWch 18, 2003); In re: Ih.rl;e Emergy-(7hinr t:ase NQ. 03-920-T-7L^-SS0 ('}ecember 17,
2006)f I;x re -Rr.stEnl 0E--935-L;I,-SSC} h 25,. 2009},
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contnlze rcc~.overf of ffie su.r.charge, estab]isil that the faci'ity is foi the benefit of and
dedicated to UMv consuznexs_ .^ET-C3i-do Nvffl be requred to address each of the stazatozy
requirement-s, ina futaxze proceedin& and to pravide additzona Iinfarnkaiion including fftp-
costs of the proposed facility, to justify rec-overy under the CRR. However, tlte
Coualxdasion noi^ fl-tat there shall be no allowances for mcox?eay appxovc-d iaziless the -need
an d campetittve xequire.rxrents of this section are met;

Fuxthermtsre, we disagrê e u%ifb the arguzs.-ietits t-hat the language- in Section
4928.143(B)(2)(c), Rc*vised Code, zeqv.ires the Corrm-cission to first determine, wiffiia the
ESP proceed^& that there was a need for the facility. The Co^.^mission is vested with the
broad d'zscrei;ion to rriarage its dockets to avoid u-ndue delay and the dup^^.atian of €^fc^rtf
ii^.cludin.g the di.sc'e€^on to decide, I-idw, in light of its i^tte:^:^ €^rgar^^o.n a^td doc^e^
Lomideratians, it may best pzoeeed to irla.na.ge and ezpedife the order1y flow of zis
b,us1.ness, avoid izn.due delay and eliminate: unzlecessarv duplica-doFi a# effoxt Duft. .Nb:
tltil. Gorzgm. (19iS), 56 Ohio St 2d 367, 379; Tokdo Cc7utitroh foa Safi Energy v. Pr:ib. Util
ivrtzrez. (1982), 69 Ohio St 2d 559, 560. Accordi:ng1y, it is acceptable for the Comnil:ssion to
determine the need for the Tu^nin-g Point facility as a part oi the Comparny's Io1-fg-term
fOrecast case £'zi.ed cozisiste.rt with Section 4935.04, Revised Code, wherein the C^rmnission

evaluates energy p^ and needs, To avoid.dw unnec.es:sazy duplication. of processes, the

Conlnaissiori iias undexiakerL the determination of need for thc- Tuming Point project in the
Compaziy's 1oxtg-tesm foreca-qt: procceeding_ The Commissim interprets the sta.tute not to
restrict our deterntznatzon of the need and. cost for tfw facility to the time ax^ ^RSP as
approved but rather to ensur-e the Cornrxzissian Ii.oI.c3<s a proceeding before it authoriz,es any

allawarcce under the statute_ FES zaises the issue of whether shopping customers should
iixcur charges associated with AFP-01uo`s construction of generation fac;lziies_ The
Commissi.on finds diat Section 492$.I43(B)(2)(c), Rcvised Cod.e, specifically provides fli.at
the surcharge be non-bypassable. Ho-sl.%ever, the st.ahzte also provides that the electric

uwity zxaust dedicate the energy and capacity to OMo coxsmnm. AEP-Ohio has

represented that any xenewabIe energy cfediLs will be staared wi.t,h CRE-S providers
propc+rtionate Ai-i' such providers', share of the Ioad. Acccsrdinglyr as long as AEP-C+^a
takes steps to share {he bmefit,s of the prvjec€`s env--rgy and capacitv; as -well as the
renewable energy credits, witl.^, all cusi.-omers, we fimd that the GTtR should be n.an-
bypassa.b1e. Further, 3.n the su,bsequent applicatiern for aay cost recovery AER-OMa wzLt

laare the buxden to demonstrate compl.i,ance with the s€at-ifory requizeinent,s set forth in
Seciian 4928.143(B)(2)(c), Itevisecl.Cade.

Accordi.rrgiyj the Comnxission a.ppxoves the Compazzys xequest to adopt as a
cOrnpOn.Ent of flus modified MP the GRR. rn.echanism at a xate of. zero. It is not
urtprecedented for the Comn-d-Aon to adopt a mechanism -ith a rate of zero, as a part of
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a-^ ESP-10 `:^e C-ommis.sicsn expLicitly rtotes tbat in pena-uttir,g the creation of the, c- M it is
not auth:oriz.in.g the recovery of any costs, at tfiis tiin:c.

InfF?IZ'tfptlble Sei"V}ce Rates

In rfs"modifie^ ESP> AEP--^`J3.tio suggests it would be appzupria-Ice to festrucftY.re its
current ir.i.te-ricapfible service pro-Os.iors to rzake i? s offeriiags cozasistent with the options

fliat wi1l be available upon A^.-P--Ohi.o's parfic%patiorz i-n the IIJ.IvI base rc-sidual aucti:rin

b_m-ig in jmte 2E715. A-FP-^.?I-do witness Roush provides tl-ia.t interruptible service is
riiore frequently represented as an offset to standard serc6ce offer rates as opposed toa
sepa-rate and distinct rate (AE1'--Ohio Eac, 11.1 at $). To niake ATT-Ohio's iittemxpWe
service opfi"cns consistent with the current rega?atory env3:ror.^:r^+erc.f, Up-Ohio proposes
that Schedule ffitarrup-tible Power-Discretionary t1RP-^) become a.vaii'able to all curre<nt

c'tastamers and any ,potential c;ustomerS seeking interruptible se7.-vice (Id:), 'I'he IlRP-D

cre-d.xt would increase t(-) $8_21 per kw-rr,onth upon approval of th.e. modified ESP (A:EP-
owo EX. 100 at 9). A-EI'-f,Jhio proposes to eoDect any costs assixdateci vWZth the 1R.P.-D
through the RSRtei reflect reductztm..̂  in .f^'^.'`-Ohio's base geztera.tiozz reven.ue.s.

OCC believes the fRP-D proposal violates cir:t cau.sation prirlcipiesr as the
bei.eficiaries aze cust-omers vvith .more tthan 1. IVAV of interruptible capacity; and does izot
apply to residentzaal custon-ters: OCC wlfness Ibrahim aErgues it is unfair for zion-

^rarticipaf^^ c^zst^^z^s trs ^ke AF^'-Ohko whole for any lost r^vei^ues associ.a^t^ ;^ith
the IRP-D (0CC Ex- 110 at 1i-1.T), Therefore., CX'C recommends ftie IIT-I1 should not

allv-^v for any lost revexLue a.ssoc^..ated with IRP-D credits ^. be coRec ted through the RSR

(I9-)-

Sta£f suggests modifying the IRP-D credit based upon the state compensatiorl
mechardsui approvQd in the Capa.ciiy Case (Staff Ex. 105 at 5-3), StaL-f witcaess.scheck:
recommeai.ded Iowens-^g the IRP-D credit to `3341 kw--montI.h (Id.). Further, Staff nates its
prefp_..rence of any interruptible suvice to -be offered iri -conjtznc:tion witb, Commission
approved reasoiiable arra:ngements, as opposed to tar+-ff- service (Id)_ Ener:-NflC. stafies. ffiat
a reasonable arrangement Process .is more tra:nsparent than an interruptible service credit^
and notes that a subsicii--d. IRP-D rate may irnpetIs ILp^I'-Ohio's 'a-an.sition to a competitive
Lnarket by reducing the amount of demand xespan.se resour^s that mav participate iit
RPM auctions (Enei:NOC Br, at 6-9)

C?MAEG- and OEG support the proposed IRI'PD credit,. but recorrim.enci. it not be tied
to apprc^val. Qf the RSR (OIwLUG $r. at 21, CQEG Sr at 15). Ormet also supgporEs. tht- IRP-D
ccedit, nating, tliat custain.ers should be corripensated for taki-ng on an zziterruptyble load
(Orm:et Br, at 21-22): OEG explains it is xeas6mble and cortsistent.wztli staie pohcy

In re AcP-0.hw" ESP I (^TTarrch 1$, .20N); Iri re .^.^'aike Er*.ergy-C?kici, Case No. 338-92(}-EL-SC-0 (I3acEatbe.r 37,
2008}; .tr re FrrnfEr.zzgy, Case No. 0S-935-ELSSO (March 25, 2W9): :
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o}^ec^ves und.er Sec-tior-c 4M&G2, Revised Code, as it wiii. promote ecc?nomic deveiopmeni-
and isuaovaiion and market access for AHT-Ohia's ci.:.stor.neis: OEG witness Stephen Baron
pro-v-ides that the f:r.edit. is beneficial to C.stozners that partidpafie ia the IRI' I7 program

whcs. received a discounted price for powei in exchange for interl:-upiibIe service, wlueh

retains exzstiug AEp`-t?hio customers and can attract rzew citstcrrn,ers to benefit the sFate':s
eco;nozn;ie cievelop.rrtent (Irr. IV at I125-1126, 0EL3 Ex. 102 at 6-8). Mr. Baz-orz notes titat the
Mi'-D is beneficial to AEp-Oliio as well hyal.owirig h-''-01uo to have hlcxeased £lexibility
in providing its service, thus aiicmasu}.; QveraH systeim reliability (OEG I;x: 102 at 6-8).

Ha-wes=er, Mr. Baron believes ^at costs associated with. the IRP-D would be n-tore
approprzzate to recover under the EE/Pt3Rrider (Id. at 3-10)_ OFG also disputes ^€aff's.
propc,^sA to Io-tver the IRP--D c;rec3it to the capaciqr r-a€-- charged tcy CRES providers, a,s the
credit is only aval,able to SSO cusEorners, and not customers of CRE-S providers (OF-G Br.
at 1£i-21)_

The Cr^^missioia firt.ds the :[12P-D credit should. be approved as proposed at
$5.21fkW-month. ?r^ light of the fact that customtys receiving intf=u.ptzbleservice must
be prepared €o cu:z:taii their electric usage on shor.t ztatice; we bd- ieve swf s proposal i-o.
lower the credit amou:rit to $3.34^kW-mQnth. understates th^ value interruptzzble service
p-rovides both AEP-0,hio and. zt:s ctzstomexs. Izi addition, the T_RP-D cxedzt is ^i-teficial in
that it. provide^ flexible options for enQrgy intensive c€zstomel-, to choose their quality of

sezv-i.ce, and is also corisisten.t with state policy under .;ec^crzi 4923.02(N), Revisied Code, as
it fvrthers Ohio's effectiveness :ir^ the global econamy: In addit-iorz, s4ilce A.:Q''-Mo u-iay
u-tilize inter-rrzptible service as an additional derrianel response ;.esource to mee-t i:ts eapacityY
obligations, tve dYrect AT>^P-C?hiQ to bid its additionad ra.pacity resou.rces into PjAXs base
residual auctio.ris held. duuing the E.SP.

The Commission. agrees with severat pazt.ies who correctly pointed out that the MP-
D credit should not be tied to tiie RSR. As we will'. discuss belawj the RSR is tied to rate
certainty and stability; azid w-hile we have no qualms in fired%n^,, that the iRP'-.D is
zeascariable, rt is more appropriate to allow -P--Ohio to rc-^evvez any c . osts associated vvi^-.h
the IRI'-I.3 under the EEfPDR .r.ider. As the W-D vvi3.I r,esu:It in reducing AEP-OWO`s peak
den-xarad: and encourage energy efficiency, it should be recovered through the EE/PDR
ridex.

^+. Retai.l. Stabilzt y-Rider

L-t its nnodzCed ESP, AFS' C?hhio proposes a .non: bypassable RSR. AL-^.'-Ohio states:

t .he ^SR is justrfied a?.nt^er Sc^t^orf. 49.^.^:^3(33)(Z)(d), Revised Cade,, as it pxomates stab7lity
and cezl..au^.4y v^-ith zttarl electric sezvzcer and Section 4328.143(f3)(2)(e)t Revised Code,

which allows for autor°,atic i.nei°eases or decreases by revenue decr^upliixg 'Ine(Anziisms that
relate to SSO service. AEP--Ohio provides that in aclditiesn to the RSR`s PzazRo3iBn of rate

-tabi.i.ity and cE-Tt-ainty, it is essen.tiai to eifsure tiie Carnpa.ry does not suffer severe
zuanciat: repercussions as a resu.It of tb-e pz`opos€A F.SP's capacity pricing rnedia_nism.
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.AEP-Obic, wi:t^e.ss WilLiarxi Avera ^.p.J,aiTis that.,Lhe Conuxzissioii has the duty tn ensizre

there as rEot a^i ^unconstit-utional taking flaf rnay .restilt in material ha.rrix to Ah-I'-016o

(AEP-Ohifo Fx. :€50 at 4-6). Dr. .A-ue:eu stresses that not only does thc,: CorruTYissian maintain
this abliRatiozt to avoid cmfi;s.eadonp but Mi the event tl-ie raie Plan is confiscatory, A-E.l'-
Ohio's credit raiing would -Idcely drop, l.iznitixzg #he abzjity to aLt-met future capital

investments (Iif.)_

Ti-Le pxoposed RSR fazz7cti.o.ns as ag€_zaeration revenue decoupling cliaxge that all
sh.appin; and nori-,shopping em-ton-iers would pay tkougt*, JunO 2015. As proposed, The
16R rebes on a1fl:5 percer-t return on equity to develvp tlie zicirk-fiuel generatiorx revenue
taxget of $929 million per year, wWcb, ffiroughou.t the terrii of the modified &q-, wottl:d
collect approximately $284 million in revenue (AEP-Ohio Fx- 100, 116 at. VVAA--6). Ii€

establishing the 10.5 pereent target, AFP-<C?h:io witness Wiiliaui. A-flen co-isxdcreeFi: CRF-S
capacity revenues as based on the proposc>d two-tiered capacity tnecha.nim4 auction

revenuc--nF and credit fox shopped load to determine wheze the RSlZ should be set: AEP-

C7ktia nobes that iv]hile the RSR is designed to produce em:sistent xioti-.fizel generation

revazt.iies, the R5R does not guarantee a c.tsrnpan.y total ROE of I0.5 perceait as there are
odzcr factors a.tEEec-brLg total company earniii.gs, 'wlazcb. ,A:FP-Olii.o vitness Sever e:sfimated
at. 9.5 perce-nt and 7.6 percent (AEP-O.hio F,x::151. at 24, AEP-Ohia Fx-10$ at C)J'-q--L)- Thus,

AE?-C^ldo explains the RSR orfly ensures a stable level of revenues d^t-ring: the term of the
.ESP, not a stable ROE (a at 3). For every %0/N4W--day decrease in ffie Tier 2 price for

capacity, Mr. Allen explains the R..,R would increase by $33M {m 5.023/ivftVI-t} (A.EP-Ohic
Ex. 116 at 14-15). Mr. Allen explains ffiat the $3 shopped load credit is based on AEP-.

01izo's cstinaated margin it eazrts fram off-system saless (£GS) riiade as. a result of TMWIl
^ecd as a result of c^tarner s^►oppin.g, l.r,. his testimony, Mr. Allen provides f^-^ .I^EP-

Ohao only retains 40 percent of the CSS margins dTxe to its participation ut the AII' pool,

and of that 40 percent ozxly 50 to 80 perc-enf of reduced retriil sales resLtlt in add.itzozxal C6$;

thus demonstrating the $3/MWh ez-edlt is reasonably based ori appropriate Oss
assum.pti-ozs (AEP -C7bio F.x.151. at 5-8).

In designing the PSR* AEP-^?Iaio explains that a revenue target is preferable to an
ea:Z-nmgss ta,rg¢ti as d.ecouplisa:g wM provide gr'oater. stability and ce.rtainty fo$ customers
and is easier to ol^ectively measure and audit as compaxed to earzitip, wbich are prone to
litigation as evi.denr'^ by SEET proceed.i..rigs (AEP-C.}hio E.x.' -116 at 13-16). AEI'-OMo
believes a m-enue target prcrtides for risks associated with generation ageratior.ts to be on.
AEP-£lhi€x while avoiding the nced for evaluaiing returris associated with a deregulated
entity after corporate separation (Id.) As proposed, the RSR would average $2jNlWh (Id,
at WAA..-4^). .

AE."-4Dhio be^eves the RS.I? is beneficzaI in tlat it. freezes -nan-fee-, generation rates
and allows fDr AEI' £3hio's tirazr.s-l.tion to a fidky rotnpe-titive atiction by faxrEe 2015 (A-EP-
C}hdo ^. 119 at 2-4)_ f,EP--Ohio Qpines that the RSR mechai.^isrre reflects a careful balance
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that wi:I e-ncau.rag e r-u.stomer sho i-t^,̂^.'I? through discounted capacity priees while xetai;rdng
reasonable rates for SSO ctastQinezVs and ensure #.ha:t AF1I'-Qhi.o is -not finax3,cially harried as
it itaz-iskt.ions towards a cornpctiti^.7e a-acdon (Id.). ,AEP-Obio aIsc., icauts an 'a-wroase ia ils
i>nterruptibJ.e service (^Rf?-D) cxedrt azpon approva1. of tie RSR. -A"--Ohzo v,itness Selwyrt
Dias explains d:zat the increase in the IRP-D credit will benefit nu-nerov,.s major employers
zn. the state cif aldv and pTomote c conomic development oppoxtuuzutie.s within AEF-Ohio`s
service terxitor-f (Id- at

Withcrut the Corr^uu+_-,saoids appraval of the RSR as proposed, AEP-Ohio. clairli.s ftt
tl-ie modified ESP wottld result irt confiiscatrsry rates. ha hi-s rebuttal tesdznony, Mr. A-Uen
argues that if She established capacity charge is ^^iv AEP-Ohio's c^^s€s, AET'-C3fizo tvW
face are adverse financial impact (AEI'`-^.7hi-o 1;,x, 151 at 9), As such, .AEP.-Ohio pQints out
ffiat the 10.5 percent return on equity used to deve€op the RSSR's target revenue zs not only

appropriate to prevent fimncial harm but is also necessary f€i avoid virria+:i-qg xegilatvey,
sLa.nd.ards addressing afair rate of return> Afr. Allen contends that the non-fuel generati-an
revenue, wbich the RSR ac3:drEsses, is sepaxate and disiirict fi-om the tot.at company
earnina fwl-g.ich. are nof addressed by the RSR. This d"zstindtiGn, Mr. Allen states` shows
the .I0.5 peirer.it return on eqtnity is appropriate for the RSR because when the RSR is
combined with total company ear-ring-, AEI'-t)Wo- wouJd be looking at a toW company
ret{xm on equi.I.y t>f 7.5 percent in 2013. Therefesrep -AEP-0h-io a.rgues it would be
inappropriate to allow a IZSR rate of retuza of less than 10_5 pezcent, as any .reduetz^u
would lower the toW corapaaty rehzrn on equity d..civ,-avaa.rd from 7_5 percent, ha-rmffig
_AEd--°--Ohio's ability to attract capztaIand poteiitially putting the company in azi adverse
financial sztuation (IcZ, at 4-5).

DF-R, DECAM, FFSr. NFIB; OCC, and IEU aII contzid- that the RSR lacks statutory
auffiOrity to I,- approvec^ FES dain^.s that Section 4928.14,1(13)(2)(a)f Revised CodeF o-rsly
authorizes eha:rges that provide stabiIity and cert-ain€y regar.ding retafl electric service,
vsrhu-h AEf'-Ohica bas failed tc^ show: OCC witness I?anieI -E3ua:n:n: axgues that the RSR.will

raise eti.stonier rato,s andtau-se finarw-€al m^erta.siity to all native load e:uston-ters (OCC Ex.
111 at 10). OCC contends that even if the RSR provided cez ta.irtty and stabil:rty=, it does not
qualify as aterm, condition, or chaxge pursuant to Seci:-iozx. 4928.143(B)(2)(d)F .pt.evi:sed Code
(OCC Br. at 4G). IEU and ae€Qy-i also argu;e the RSR violates Section 492$.0? Revised
Code-, as zt would be -ded to a dzstributioz, raLe based on its charge to shopping customers

despitethe -fact it is a non 3bypassa:.b1e cl-ia.rge designed to recover generation related cczsts
(IELT Br_ at 63-64, f;xeItin Br. at 12).

MIT, Ohio Schools, Kzagerr and DECAM/DER argue that .4E1'-Ohia is improperly
u.tiJizmg the RSR to attempt to recover transition revenug LE[T notes that ;A..EP-Obio's
atterapt to recover generad.o-i-related revenue that may nat ofl-w=vvise be coliected by
statute is an %Uegal attempt to recover tcaxtsidoai revenue (LEU Ex. 124 at 4-10X 24-26).
Kroger and Ohio Schools paint out that not only has the oppartunity.to xecove^ generation
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ti°4iasitiort costs expized wzih the esta^Iix^x^ ^^zt of eiectz-xc retazl campetifioD z-o. 2081, fiEP-
C)ho waived i^.̂ s xa-crhE to genera.iiort tra.risztiGn costs when it sdp^ulated to a. xesoluticsr^: izx
Case Nos. 99-T729 and 9?-17/30 (Krrgex Br. at 3-5, Ohio Schools Br. at 1$ 20). Exelon and:.
FF.S maintain the RSR is andccimpetitive and would stifle: compefztic;n_

OrinEt, OC:.C, Ohio Schools, 0EG, and E..5ce1Un ;nd:icate tbatf if the PSR is appro-ved,:
it should contrain exemptions for eertain customer classes. Ohio SchwIs- request aTz

exempfz4xt from the RSR, pnintin.p, out that not orn.Iy are schools relying on limffed fumding,
but also t1-Qt the Comixlissi.on has tra.clifionally conside.red schciol.s to be a distinct customer
dass Umt is entitled to special rate treatment (Ohio Schools Br. at?2-3D, cztrng to Case Nos_
9(}-717-EL ATAs, 95-300-EL-1-^IR, 79-629-`I'P-COL Ohio Schools Ex.103, and `I'r_ XVI at 4573-
4574)_ Exelon be$ier>es the -RSR. should not apply to shopping customers and shotaId be
bypassable. W-hile Exelort notes it does not oppose affording AEI'-0hio protectioll.as it .
txarsi.iicsrs i.s business structure, witness David Fein argsxes th.a:^E shopping customers will
unfairly bc- forced pay bnth ihe CRES prQv-kder asid: AEP-C}lu.o fcsr generataor^ (Exelora Ex.
T[Il at 13-14). ,

On the cors.trary, Ormet believes the RSR shooui.d not apply ta customers like Ch-,-rcet
who ca.nmot shop, as Ozme€ neither causes costs associaa#;ed with the RSR nor can Ormet
recLive the benefits assrwiated ivi.th it (C1l.met F.x,1f3b at 15-17). C.:lTmet :ri=tains that the
R,SR, as current:ty proposed, violates ccrst causation prit-iciples (Id). CC'C and OEG szr^gg-est
that if the R.SR, is approved, it should not be charged to SSO customers, as ffi.ese customers
are not the cause of the RSP, costs, and it wouid be unfair to force these custoraem to

subsidize shogpzn.- c-ustornexs atid CRES providez•s COEG Br_ at 5-6, OCC a:11l at -16-17}.

. While OEG -does not sitpport the creatian of the RSF, - it understands the
Commissio^t may need to provide a means to ensure AEP-t?hio bas the alfriiity to a.ttract

capital, and as suclZ suggests that the Commu:ssion look to AEP-Ohio actt7a1 earnirtgs as
apposed to revexizie (OEG Er. 1fl^ :̂ at 12-18). OEG argues tbat the R'iRrs use of zeven^.a.^s
does not accurafely xe-flect a ta.fili.ty's financial condition or ability to a-ttract :capital in the
way that earrii_1^gs do, as evidenced by eam7kgs beii-ig the ^'cmdation used by credit

agencies to determine bond ratin.gs (Id)_ OEG witness Lane Koflen points- out t-hat

revenues are just a single convanent of AF.,.I'-01-do's earn%rtgs an.d do not reflect. a full
picture of AEI'-Ohic's financial health (Id.). Mr,,Kol.Ien suggests tkaat if the Commission
were to look at AEP--01ues earr^i^^gs, azt appropriate return on eqiii:ty (ROE) would be

between seven pemezt and 11 pmei-Et (OEG Ex. at 4-6)e If the ComnissiQn were to use
revenues to detmn.ine AEF-ONo's ROE, as proposed in the PSR, W KoI.lc-n beli:eve<s the

RC3E sho^ld be at: seven percent, as it is stf.ll. dotible the cost of Al?--Ohia`s Iong-term debt
and: fall.s -v4T.ithzn:'-te Ob.io Suprerrf.e Cr,li.rCs zone of reasonableness (.Td_ at 7, Tr. X at 2877-
79)
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Irt the e-vent the Commission adopts RPM priced capacityr RESA a1,osupparts the
use of eam^mgs as oppo,sed to xev emues in calculating ti-te RSR in the event it is ziecessary to
avoid contiscatury rates (RM<$ 5- at 1I, Br. at 13-16), RFSA also suggests the
Commission consider projecting an anxouzit of money ncres^̂ sary for AEP-Ohio to earn a
reasonable rate of retu-rzY and set t€-le RSR ac.cordingI^ (RESA Br_ at 14-16). RE5A maintairs.
that either o£ these aItezruatives may reduce the possibility €h:af AEP-Oh,'tc, and its new
affiliate make itnectinom.ic irLvestmmis or other risks that may result from AET-01-do

receivixig agzarantee of a c-ertairt 7e-vel of annual ziicozne (Irc.). I41-FYB and aNDA. express.
sinfflal concerns that the R<5IZ, as proposed, creates xio azlcentive for A.FT-0I1i0 to trrnit- its
expenses {NFIB Br_ at 4-6,. OADA Br. at 2-4

.T.n"addition, several, other parties suggest modificatiai-6 to ^^e RSR, including its

proposed .ROE. Qz,-net•states. that the 10_5 percent ROE is exeessive and unreasonably
high.. Or^^et witness John Wilson explained that .t^lEP^h^o failed to sustain its `tiurderi of
showing 10_5 percent ROE was just and reasanable, . and upon utiifizi.rs:g Siaff's
methodalo'gy zzz 12-351-EL-A^, determined that, based, ozl current econornic eonditicans
aDd fiE.I'-Ohio and comparable utility finazzlcial fig,u,rest an appropriate ROE would be

betw°en eight and nine perce:rit (Omet Ex. 107 at 8--30). Kroger I+ritness Kevirt I-izggzzis
testified that the average ROE.for electric utih-ki.es is 102 percent, and based an t].-ie fact that

AET-Oiuo`s proposed turo^^er capacity mec-^kfnism is above ^^ke^ t-lie ROE shotzTd be

below 10.2 percent (Kxogez 301. at 10). FliS and Wal-Mart state ffiat AEP-Oh€o failed to
ju.stify its 10.5 pereent figure, with Wal-Mart witness Steve Chriss suggesting the ROE be
no higher t•han 702 pe.reent ftal-Nia.i:-€.Ex. -101 at 8-9, FES F-*,r- 102 at 79-80)-

QC:C.: recosnmmds €riat the Cozr,rnissicln allocate the RS-R in prrrPoz-t%on to ear-l:-L class
share of the s-witcI-►e.cd kWh sal.esas opposed to cu.st-oanar class comtri.(ffution to peak load, as
an a:Lloc.atian basefi on con-tcibtxtion: to peak load is not just aa-Ld reasonabIe {OCC Ex. 110 at
8-9}. 0,CC witness lbralum points out fliat. the residential custa.rner class share of s.u-itehe d.
k`h sale-q %s oTil.y eight percert•E, thus, if the Commission TeaPiacates RSR castss residen.tial
customer increases would drop hmirx six percent to -ffiree percent (U at 24-26). K-roger
argues the RSR allcxc-ates costs to cu.starners by denFa.nd, bu--t recavers th.mugh an energy
ccJst, resulting 'm cross subsidies a:rn.ong-st customeas (Y4rogEr Ex. 101 at 8). Kro^ger
recommends that costs and charges sitoxild be aligned and based on demand as opposed
to ertea=gy usage (U)

OCC, fiES, .and Omet also subnat modzficatiam related to the calculation -AU--
Ohic^s shopping credit incctuded wiffiin. the RSR calczl:ati.vn: Ormet argues that A.EP-Ohip
unde7'e4iizriates ifs $3 shopping credit flrrnetstatas .ffiat based on AEP-JMa's 2021 resale
percentage of 80 percent, tlie act-aal shopping credit in^.-rea..^ to $3_75 MWh, with the totA
amount iacrea.sing to $795 mil.lian (Ormet J3r, at.10-12, c-iting ta Tr. XV'11I at 4905)4 Ormet
also sh.csws that APp--flhio wili: nof need to reduce the credit by 60 percent begzn-ning in
2013; as AEP-ohio will no ]on;^er be in the ,AEP pool, resulting in the credit incn--a.sing to
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$6.50 per year in 2014 and 2015 (INL). C^C= also points out th-at. the shopping credit shou).d

iDcrease based on.AE'-Uh:io's 2011 shappirzg percentage, as well as t.he ter^aunatior, of the
p^aJ agreement, and recornrn.encis the Cbm^r}iss.i^^n adopt a shipping ^.-^'ec1it higher

than $3/RWb bu^^e;s than $12/MVIh (CX^C T3r. at 43^-54).

The t'ominissien fnds tbat, upon review of^ the reeord,. it is app;axexat -that no party
disputes that the appresva[ of the RSR will provide ^'3,.ET'^-Ohic^ ^^ith. suE^i-^ient revenue to
eris^n-e it maintains zf:s fin.a^cW integrity as well as its abii%ty to ai-tr-^.ct capiia.1. There is
dispute, hower,-er, as #o vvhether the RSR is statut-c}rily jti,.^iified.,. and, if it is justi.fied, the

amount AEp-Ohio s^:-^ouId be eiifitied to recover, and how the recovery shcsczld be allocated
alno^.^ custoniers. `Ihe Crrssizi.ssion must first determine whether ^SR mechanism is
supported by statute. Next, if we find that the Comtn.ission has #-he;authority to ap;prave
the p.SR., we m.iu.st balance how much cost recovez-y, if any, shauld be perntit{ed to ensure
customers are not paying e_!ccessrve costs but that the recevrry is enaugh ta aow .AEP--

C)hia to fteeze its base prre;ration rates and mointain a reasonable SSO plara for its cuiTent
cus.torriers as well el.s for arty s1lopp:zng eustom^..rs t1:iat may wish to ret-azm t:.i AEP-Ohzt)'s
5Sfl gllan.

In be;r^zn& ou:r. a^Iys`^s, we first look to AE'^'-C7hio's justification of the RSR.
^'Vhi.I.e AFI'--Ohicy argues fjiere are nur.aerous statzt-ory provisions Lliat may provide
support for the ISR., the thrust of its axg-an-tents in support of the RSR pertain to `.3,ectiori
4928113(B)(2)(d), Revised Code, -wlaich AEP-0hio ixoces is met by the 16R's promotion of
rate stability and cert-a7zity.. AEp-C}hia al:so suggests that Secfion 4928.1743(B)(2)(e)y Revised
Code, which a3;.ows for automatic increases or dec-xeasesr Jusffie-s the F-SR, as its design
includes a decoupling meehanis.rt.

Pursuant to Secft'oyt 4928_143(B)(2)(d)f Revised Code, an ESI} niay in.clude texms,
ccsxiditions, or cha-rges -rel_atirr:g to hmitaEor^s 0.1-L customer shopping for retail electric
generatioa d-tat would have the effect of stabili,zir:-g retail Qlectric service or prflvide

certainty regarding retaR electric service. lVe beiievl^ the RSR rnee^s the crite. ^ia of Scction
4928. i4,3(B)(2)(d), as it promotes stable retail electr^ic service prices and: emsures customer
certainty regarding retail elect-ci:e sez°vice. Fzrrffierr, it also provides rate- stabrl€ty mid

certainty through CRESservices, which clearly xall zmder the c1a&sification of retail electl:ic
service, by allowing custcmexs the apport-cYnity to ^.^tift,-t^ any SSO increases fliraugh.
,increase€I shappizig opparhmities that wiI1 become available as a resWt of the
Cazsunissioifrs decision in the Capacity Case.

IrE, addition, we fmd that the RSR freezes any non-fuel getiez-atianrate increase that
rnigi.i€ nDt otherwise occur absent the RSRf allcswin;g current customer rates tiz r€anain
Gtable fihrcru^g.hauf tl-te term af tfae modifiec^ ESI': While we understan:d that the non--
bypgas^hie components of the RSR wMresWt 241 additional costs to customers, we bdieve
any ccs^ associated ivith the R5R are mitigated by the effect of .stabflizing non-£iie1.
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generation rates, as well as the guarantee that, in less than d-iree yea;cs, AFT-Ohi.o -w-ill

esttblish zis pricing based oa energy and capacity a-actit;ns, wl-iicl-i this ^o-rn:missi-onagaizz
mainta:ung is ext-remely berfeficial by providing customers with aiz oppc3rtznify to pay Iess
-f-or r^.^ai:t electric servicc than they may be paying today.

Ther€fox^e, we find that the iZ^R provides certainty for reW electric service, as is
ccsrisistvnt with Section 492$.143($)(2)(d), Revised Code_ Uritil. May 31,2015, .AEP-;Jhics

SSO rate, as a res-ult of this RSR,: wffl rer.rzazzt available for aR cus4amers, h-tcIud.`u^.g those
who axe presently shoppii.ig; as well as ti-iose who may shop in the.fiitu.r^- The ability for
A-EV--0hYo to zreaz^.z^:ta.in- a fixed SSO rate is valuable, pa;rdculariy if an unexpected,
intervemti.g event eemr5 dxn"ag the terrm of the ESI^, which caWd Iia-3xe the ef-fect of
iricreasmg marlset Frices ftir L-€ectriczf:y. The ability for a3I. ctxstom.ers wiffun. AEF'-01uo`s
service territory to have the option To, retua-n to AF-I'--Ohio's ceri-aixa. and fixed rate;s Oows
c:u-stomers, to explore shopping opporturuties. This is azi, extremely benefzc%a1. aspect of the

RSR and is u-ndoubtedly consistent with legislatz-ve intent in providing that elec€ri(I

security p:Lari.s: -aiav xncl.ude retail electric service terr,s, conditions, and charges that relate
to ctzstomer stalri.lzty and ce.ztainfy. Fuxffier, we reject the claim that the RSR allows for ffie
col.lec€;aon of ir►apprapriate. tranvition xevenuen or stranded costs -that shottld have Feerl
cO3JC-czed prr.or to December 2010 put-sctant to Senate BW 3, as AEP-Ohio does iZo€ argue its

EIP did not provide sufficient reven.ues{ and, in Iight o.€ events that occurred after ffie F'^^
proceediags, hicludi.ng AlEP-C3hao`s status as art FRR entity, AEP-Ohio is abIQ to recc^vel- it^i
actual cosU; of capacity, pursuant to.our deczsion in the Capacity Case_ Therefrsrc,
artythir_g over I2.I'.M auction capacity prices cannot be labeled as: tz-an.si.tion costs or
stranded: cos'Ls.

Moreover, we find 6at the certaii:-Lty and sfa:bilify the* RSR provi_des would be all buz
er-tsed by its design as a decouplzrzg mec_hardsm.. We agreo Mttt OC;C that -the ability for
AFP-Qlzio to decouple the RSR would catise ffiianc-ial uncertainty, as truirig up or dov'rrt
each year will create custamer cazuusion in their zates.-.NFM, OADA, arnd R-USA correctly
rai.se concern.s t17:at the RSR design creates no incentive for AEP-Ohio to Uudt its expenses
and the Company niay make tmeconomic 'mvestrnen#s by iN- n.,,-u:arante-ed level of annual
s:ncorne. While A-EP--OWo sliouId have the opportunity to earn a maso.nable rate of retum,
there is tiofi a right to a guaranteed rate o^` return, and we will not allow AEk'-Olucr to shift
its risks onto c€zstn:mez-s. Th.us, beeau:se its design may lead to a peri^erse outcome of AEP-
Ohio -rxaldng impz cYdent dccisiozQ; we find it necessary to recrn.O-ve the decoupling
compcrnerit. .fz^^axrz the 1ZSR

.AI.though the RSR is }ustifaed by statute, AEP-Ohio has ffiiIed to srzssfaffi its busdezi
of proving that its revenue target of $929 zcc0ion is aeasorf.a.ble. The basis of A^P-Ohlo'J
$929 million target is to ensure a-^^ its rtort:.#`isel gmeration revenues are stable and that
stability may be ensiired thmugh, a 10_5 percent ROE. However, as we previously
establishedr it is Lnappropriate to gu.a_r_atttee a rate e:f retzrzt for AEP=flhicr, tlxerefoi,e, we
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fi.z-id it more approptiate to establish a revenue ta.z-get that wi1l allow AF,i'`-Ohio the
rsppartur?.Pi.y to eam a: reauonab:le rate of ret^-n We note ffi.a:t oux analysis of an ROE is not
to guaran.f.-ee a rate of retu-m as evidenced by the: removal of the decoupling components
-but rather to detera^izae a revenue target that adeq-uately eDsures AE-P-Olua caxi kc-ep its
base generation rates frozen and m-aintaia its financial healdr. Alt€i.ough we believe the
more appropriate metha^d, to batance uhese factors woiild have been fhrotigh thP use of
acual dollar zzgtjr.es that relate to stability, because AEI'-Ohio utilized a P-0E in calculating,
its proposals, and parties responded witl-€: alternative ROE proposals, the record limits us
to # hi:s apprciach Therefore, in detez-nii:ciing an appropriate quantification far the RISR, ive
^i.^l cr^ai.s^.der a?^.^}E of d^ z^o. ri-f^uel gerreratic^ra. revenue orAyfor the .pur-^se of creai_inc,,, an
appropriate revenue target that will en.sure A.EP-Odo has su.tfi.cient capital whil:e
niahrtaTvdng. its frozen base gen.eration ra:tesF

O.nly ^-̂ hree witnLI.Sses, AEF-Ohie witness Avera, OEG vvitnes5 KoUen, and Ormet
ivitriess W'zlserr, developed t1-ic,ratfgh testimony exploring how an. appropriate- reventze

target for the RSR sh^-^Edd be established, aR of which were ctrivera by an ai3alysis of AEP-
Ohi.o's ROE. Al'-̀hough. OEC witn.ess TCoIIert. proposed a mechanism drivm by adjusting
A:Ef'-Oh.i(;s ROE upv.krard or d.aWnward if it does not faI€ within azoiie of reasonableness,
hlr. Kollen established '^:af artyth^g ^^^ seve^. a^.^d 11 percc^nt could be . deenied

reasonable {OEG Ex. 101 at 8-9). We Kollen prefe:rred fcxcus:^l.g 'br-t a zoaxe of
reasonablerae5-s-, but n.otes xhat if the Comsn&siori preferre4 tc) establish a baseline re:veriue
target, it shoul:d be set at $689 n:z[Iio-n (TcI. at 16-I8). OO^.-rnet witness Wilson utilized Staff
models from Case No. 11-351 incluciing discow.cfi-ld c.ash: f1ow. and capital asset pricing
models, and itpdated: calcu3atiorts in the Staff models to re-€1ect carjeerx.t eeonomi.c factors,
reaching a conclusion ffiat AEf'-O.hici's ROE shvtxld be between eight and r+ine percent
(Ormet Ex. 107 at 8-18). A-EP-Ohici used witness Avera to rebut Dr. WiLson's.testimorty,

x-ioti-izg that Dr. Wilson did not crsiisid.aar a sufficient number of utilities iit the proxy group,
and the u€i}ztie:s ffint -we-re corLsidezed were not similarly situalted to AFT-Ohio fAF^"'-Ohi0
a,. 1.50 at 5-6). Based on tl-ds i,t ►.fozmation, D-r, Avera recom.mended an RCjE :range of 10_24
petce-n.t to 11_26 percent (Id.).

The Conuniss €on finds that all three experts pres-vide credible methodologies for
deterErairzing a . n apprapzzabe ROE for AER-Ohi:oF therefore, we fi-nd OEG witness KoJlen`s
Zrme of reasonableness of seven. to 11 percent to be an ap^.^ropriate starting point We
agaixi errtphasaze that the C6m:rrzissiozl does not want to guarantee a ROE nor establish
what an appraprzate ROE woulcl be; but rather, establish a reasonable n--venue target that
wouid aIlow AEF-OMP an opportunity to earzt some=where u^^thin the seven to 11 perce-nt
rarige. - We believe AJEPflhid's starE-izig poz:Rt of $92:9 is zc?o. high, particularly irs.light o,f the
fact that .AE''-01-sio isenti#led to a defeiral recovery pursuant to the Capadty Case buttha.t.
a baselane of $689 m.iI.:li.on wotzl.d be: too low to support the certainty at-tcf stability the RSR
provide-s< Accordingly, we find that a berwhrxzark sliall be set iri & approximate middle
of this range, a.zzd the $929 rriffiart benchmark shall be adpisted dawn-ward to $826 MzllioiL
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VJhi.te we have revised the benc_b:raark aznvimt down to $826 million, we also need
to zev-Lqit the figures 11EP-Obio tised in c3:Pterr-zrli.,-ig its RSIZ reirea-iueatriouxits, in
designilig the RSR benchmai-k, N1r.: Allen focused on four areas of .revenue: zetaA rao-n-fuel
generation rev-ercues; C:RF-13 capacit}= reve-nues; aucdos-t capadty reve:ztres, and ci-ed.i.t for
sh.opped load (AEP--C?}uo F'^. at W,f+-A-6)e Tr, calcuJa#in g the i^put; for these zevenue
figures, I^1r. AIIen., relied on :1F1I-C?hio's own estimates ofshcFpping loads of 65 percent for

residential ctzstomers, 80 percent for cnMrFercial: customers, and 90 percent for industrial
cusixialers by the end of ?fl^ ^ (Id- at 5);

However, evidence "itI-tin this recarci indicates Mr. Allen's pzojecfed shoppistg
statistics may be fiigber than actual shopping leve?s. On reburtal, F^.^ presented shopping
statistics based on actual AEP--Oh.io nurabers provided by Mr: Allen as of Ma:rch 1, 2012,

ani May 31, 2012 (£^ E.^c. 120). FES concluded th4 based on A.EP-C)hio's zictual
shoppiiigg st^ttisfics to date, Nlr: Al3erc's figures c3veresiirttated the amc^imt of shopping by
36 pereent for .residential customers, 17 percent for conru-nerria:t custo-rnerss and 29 perce-nf
for indus€ria( customers, creaiitig a tcsW overestzr_rEa#e- across aII customer dasses of 27.54
percezit. The Comrcxissicn.-t find:s it is more appropriate to utiliZe a shOpping projetti.an
vvhich is roughly the mmidprsint be4veen.A-EI''-Ohicr`s s.hoppu?g pr6jections and the more
con,servative shoppin.g estimates caffpred by PES, ;Fherefore, we w:iJJ esfimafe- sho pprng m
the f.iist year at 52 percen.t, and therf increase the shappin..g projecdons for years tv1a and
ffu-ee to 62 percent and ?'22 percent, respectzvety. `I'h.ese riumbexs represent a reasarxaliI^
estimate and a.i-e consistent with shopping sLatistics of other EI7Us throughout ffie State
(See FES E3c. 114).

Based upan the Comunissian's revised shopping prcjecticins, we need to adjust the
calcWatioz-t of the RSF- The record indicates that lower shopping figures wi1l result in
changes to retull generation re-venues, CRES marg.im, and flSS: margm.s, whzch a-gects ffie
c°rec3it for shopped load, alI resuIti-tg in an ad.justrrzent to the R,R (See :EF^ Ex. 221). Qzr.
adjustments are highligilt-eci helo-vv.
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Retaif Non-F!.te{ f;en Rcvenates

CRES Gapacify Revent3es

esedit#or Sfi6p ped Load,

5ubtextai

Revenue Tijrget

Retael stabE€a€y- Rider Arnourrt

$5Z8 $419

$32 $55

$75 $99 .

$636 $574

$92,6 $826

$5.83 $251

$344

$I04

$757

$82£^

$68.

All figures in m':(iiczns

To apprapriateIv corre-c t the RSR based on rno.reconsecvatzve shap^:t^ig proJectioz^s,
we beg^ our axtaiysis with retail xion-f.^,el g^-neratio€t re^vent^es: As €^he ^i^re^ of $^7^;
$3(^, and $152 are based on Nir. AIIen's a.ssurzic-d shoppzng figures, when we adjust these
.frgilTes to 52, b^, and 72 pacent shappivg, AEP-Ohi4.,s revenues wo-u-id z'zicrease to ^28
'TiM-vrei $4i9 m.fflgori^ arEd $309 a-tillio.n.( respectively.

CanN{erse^.y, as a result 4 decreasi-ng the shopping stiatisti;cs, cR.L;^S capacity
re'venues would decrease. A.ssuming oUr shopping estimates of 52t 6z and 72 percvlit; as
ctieU as the use of RPNI capacity pzices; the CIZES capacitv re-uenues lower to $32 miffion`
$6,,5 xz^Iliom and $344 rF+iIlzrn: Finally, we need to adjust the credit for shoppetl I oad based
on t-he revised non-shopping as.siu:n.pti.om, Because vae ass-ume lov,=et shopping statistics,
AEP-016D wiU have .Ies<.̂ opJp^,rftnzty f{rr off-system sa1es due tv an increased Ioad of iN
nvn-shappira.g customers, jvhich will lower the credit to ^75 miIlioza, $89 n^^Orr, and $104
nOi.on ffir e:ach yeaz of the rnodi£ied ESp. Accords_itgty; upc3n fac^Eciring in aur revised
revenue benchrnax'x: based Un a nine percent retuzn. on eqiii.ty, we firic{ a^R amount of
$508 riul3ion is appresprifate. The $508 rftilRion R xR amount is lin-Yited ardy to the terzs-i of the
zntidffied. ESR

Although ^^ corrected RSR mechanism erssures custcsaner stabiEty azici cerCaznty by
providing a means for A-EE'-Ohia to move ttrwards cQmpetz'dve rnaxkef pziciiig, in addition
to f:Iie $508 ardMo:a RSR, wliich allows AEP--Ohio to maintain f rsazen base:.g-eneraiion rates
a.n4i an accelerated auction process, we must also address tlae capacity charge defexrai
meChaI.'3?S^yy the l^̂^. {^[^ As (^'^^^^ y

, C^}
^ '{,,^-̂^'-V ^e^.re^ in t-^2a^lf

^}^.'J ^'--G^'e» .L'9:7 our ^^1'_^'Z^^: in ^^^^paQ7 ^^C7b^ ^s t?.t:^^'

RPM priced capacity considered ti-Le :ixr^ptirtarwe of developing competitive ^ectnc
nzarkets, We believe it is appzopr^:ate to begin recc^very - of the deferra.t costs thraugh A-EI'-
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0luo's RSR 7xxecbanism, as ihe R.^R allows :£ar A-EP-Ohio to continue to provide certainty
a.n.d stability forAhP-OHo`s SSO plan while competitive markets coxttinue to develop as a.
restilt of RPM priced caFacity. -flYerefore we 7->elssve it is appropriate to L-egin. cQiiech.oii of
the deferral within the .^,.^'R:

Based on our eandusion that a $508 million RSR is reasonable; as well as o-ucr
det:ermixtsi€iorr ttuat A-IEP Oksio is entitled to begin recove-jy of its d.efexral; AEi'-^I-do vil.l be
permitted to eoReci: its $508 ' mMaon R:.SR by a recovery awLcstznt of $3.50/MWh, through
May 31, 2014, and ^/AlWh between Jm-ie 1, 2014 and &fa.y 31, 2015. Yh.e upward
adjustment by 50 cents to 1;4jM-Wh reflect-s. the Co.^z^za^iss?o^{s rnodi.€icat`ton to expedite the
ti-iriing and percentage of the whoIesale ergergy auction beginning on fune 1, 2014. Of the
$3.50f I.^.Wh and $4IMV1rh FSR recc,vexy amotmts, AE' Ohio mmta3loeate $1_00 toward-s
A..hP-Ohiors deferral recovery, ppursuant to -ehe Capacity Case: At the cc,rtcIusion of the
modified ESP, th:e C_rmrnission wiiJ determ.ir^e the deferral amount and make appropriate
adjustments based on A-EP-Ohl:cs's actual shopping statistics and the amoun-E that has been

collected tQwa.rds the deferral ttirou.gh the RSR, as nec.esswy. Further, although this

Comrrdsszozi is geij:ezalI.y opposed to the creation of-deferralss the extz'aozx.-tinar^,r
circumstances preset:-cted before us, -wlticli allow for .^EP-C1hio to hffly ga_riiczpate- in the
^rket in hvo years and rune months as opposed to five year.s; necessitate that we reaziazn

flexible`and ufilize a deferral to erLs-tzre we reach ortr frzush. line of aftffly-establzshed:
competitive electric market,

Any z`mia-m-ing balance of Jt?s deferral that remains at the conduslon c^f this
m.odific-d ESP shaIl be amortized over a ffiree year period uAes.s adierw-i,e ordered by, the
Cornrnission. In order to ensux:e this order does not create a disincentive to shopping, at
the end of the term of the ESp11,XP-Ohio shall file its actxiM shopping statistics in this
docket To provide coz7tpleW transparency as well as to allow fa.r accurate deferral
caleulatiozls, .AEP-Ohi o should maintain its actual monthly shopping percentages ozi a
rnondt-by. znvnth basis throughotit the te.r^:.^: of this modified ESP, as well. as €-he morath.s of
June and JuIy of 2012. <U cletffFZinaiiong for hztur e recovery of ti-te de€erra.l, shaU be made
foIlovyzng AEP--Qhic`s filzrt.g, of its actual shoppiii.gstaris#ics.

We believe thzs balance zs in the best i3:^tene^.s of both cus^oiners and AEP-ohio.
For t-ustouie rsr tkds keeps the RSR costs st-able at $150/ MWh and $4/MWh, and v6t1i $1_00
o£th:e RSR being de-vo'ted towards paying back AEP--OIiio`s deferrals, customers will a-vold
paying Mgh deferral charges for year.s into the -zxture: L€i add:itio:-4 ou.r mo -chfica.tions to
the RSR wi1€ provide custozneTs w-ith a sta.ble rate fl-i,a.t will not change duririg ffie tem of
the ESP due to the elimination of the clecoup7,ar.zg icomporzents of the R,SR_ Tazthe.r., as
rc-stlt of the ^'a.paei:fiy Case, customers zray be able to lQ-wer the"sr bffl impacts by tak-mg
advantage of CRES provider ;,€€ers aIllDvlrmg customers to realiZe savings. that zx-tay ^.-^ot
h:a.xre otherivfse occuxre:ri without the development of a competitive retazl mark-pt- in
addition, ^hs:s znec_hani.s^ is xnixtuallv beneficial for AE:l'-^.'hzo because the RS^c will ensure
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^^^--O.I^c^ has sufficient funds tc^. maiz^€aiia zts s^^ratiQius ef£i.cie^ntl:y and r.e=zzse i:ts
corporate st-ucture, as opposed to a deferral only znc:cliartism

Eixza-y, we find that the RSR s-hciuld be collected as a non-byrpassable .6der to
re-cover charges pex kWh bv c-^.sCnnZ er cla5s; as proposed. We note that s,evera.f part%ets
pitchedxeasaris as tc^ -^irhy ceru^ customers cla.sses should be exeluded, Lrut we believe

these aagxzrslenis are meritless. O,tmet cantends t:hat the P.SR should nat apply to

cusEomers Iike Oxnet who caxmot shop: fZ-iterestingly, Ormet again tries to play both sides

of the tabIe^, forgetting that it is the benefic3a.ry of a uri%qcxe arrangement that r'esults in
Ormet receiving a discowat at the expP.n.se of other AF^.'-01-tici custoxr.ters. We reject
Ortn.et's argumer'ct, arad note that wbS.I.e OO^-a-Let caanot shop pursuant to iLg u.rti.que
arrangemLmt; it d,irectly bc-ne{its from A..EP-Ohio's customers receiirziig stabzliiy and
certainty, as these customers ultirraately pay foz C3rme-es di:scounted. elecfinicity: W^.> aI.sca
f-inci Otiio Schoo& reciitesfi to be excluded from the RSR to.be without znerit; as it toct

would res~Wt in other AEP-Ohid cmtorraer^, including taxpayers that already contribute to
the schools, paying signifieautly hu.ghear shares of the RSR.. It is unreasonable to make AEP-
Ohio's customers pay the scbQols twz.ce,

In addition, in light of the fact tl-iat the Comuniss:ion has established a revenue target
to be reached tJhroxagli the RSR in this proceedin& the Commissiozr fzn.ds that it is also
appropriate to esta.$Iislt a significantly excessiv e earn€nk;s tast (SEEI) threshold to ensure
ti:-iat the Cnmpany does r:ot reap ciisproportionate be_.+efits from ffie ESP, 'Ihe evidence in
the record d.emoxistrates tLat a.12 percent ROE would be at tiie high ezatd of a reasonable

range for return on ecpifv (OECz Ex 10I at 4--6; Krcrger 1.01 at 10, f"^Tm-et Ex. 107 at £s-aO;
Wal-Mart Fx- 101 at 8--9; FES Px, 102 at 79--80}, ax?.d even .AEP-OMo wituess AiIen agreed I
d-rat a ROE o£; 10.5 percent is appropriate_ Accordingly, .for purposes of this. ESP, the
Conu:u"ssion will establish a SEET thrc-,hald for AF.I.?-Ohio of 12 percent

Likewise, multiple parties argue that: eiffier shopping cusisoxxiers or SSO custorrt.ers
should N-- exr3:rFded :from payi.ng -khc^ RSR For non sfiopping customers, the RSR pmvides
rate stability and c.c>rtai.nt'r and ensures aI1 SS.Orates will be market-based by June 2015o
Far sl-toppiag customers, the Rq-R not only keeps a reasonably pr:iced SSO offer on the table
in ffie event market pi°iees increase, but it a.Isc) enables CRFS providex.s to provide offers
that take advantage of cui•`rent market prices, which is- abenefat for sbopping ctistom.erS.
Accordzr ►.g1y, we find the tZ,R, as ii.rstzf•Sed f?y Section 4928.143(b)(7)(d)` Revised Code zs
just and reascrna-bIeF and should be non-bypassable_

FiilaI1;r, the Co^zcmission notes that our deterz-ai:.atio?-x reg^c.rdirtg the- RSR is heavily
dependent o.u the a^r^ou.nt of SSO load siiU served by the Company. Accox-3ingly, in the
event tbat, dura-ng the terxn c?f the E5Ps  there is a signifxeazzt reducfion in z1.on-sheppi.tig
load for reasons beyond the contrrA of the Caznpan.y, other ffiarz for sh.oppzng, the
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C'om^arsy ig authorized to file ari application to adjust the RSR to account for such
chaz-^^c>s_

7. Au.cqon Process

As paA of its zn{.,-Hfieci E-SP, AE3?'-Oh;a proposes a trran.si.ti4n tc) a ;fully-compeiiiive
auction based SSO £am-Lat. The first part cf At`^'--Obio's proposal iricludes an energy-un.Iyj
slice-of system auction of five percent that wil:I. occur priax° to AEP-OMo's 550 energy
auction. The energy-only slice-of-system a-actian would ccsmrttence upon a fi-ital cfr.`d:er in
this proceeding and the corporate separation plaza, writh the delivery period to extend to
December 31, 2GlI (AEP-Ohio Ex. 101 at 20-21). AE P-Ohio notes th-at specific details
would be addressed z.apcrrz the. issuance of fiml orders in this proceeding (Id)..

AEP-OliiQ's tramition proposal also fncl-udes a comxniimer ►:t to conduct an eiierg,y
auction for 1+30 percent of the SSC) load for dehv-exy in January 2015. By j°ane 1, 2015, AEP-
Ohic) vvi11 con.duct a compeiitive bid procurement (^'BP) process to cnmmi:t to an energy

and capacity aucdon to service its, entire SSC) loaci (7d. at 19-21, AEI'-Ohiofix_ 100 at 10-11).

AE- P-Ohio witnass. T'ovE eas expIaSZt.ed. that the June 1, 2015 energy an.d capacity a.ucfibn w-M
Perwit competitive suppliers and markete=rs to bid into AFP-2^Iuo`s load, as it-s FRR

Obligation willbe terminated (M,). AEp-Ohio anticipafes the CBP process will be si-Roar to
othex Oluo utiItty CBP frlznp, aad explaim that specific details aI the CBP ^vffl be
addressed in a f.at-ure fzi.%na.

-A.EP-Oh.io explains tl-t.af the June Z; 2015, date to service its entiz::e SSO load by
auc.#aon is based €^i-i the need for AE.P's intezconxzec_tzon pool to be termm3ztaLed and AEP-

Ohio's corporate separation plaii being approved. AEf'-01iio witness Philzp Nelson
ecplairas that an %̂Q auction .occuriing prior to ^M terniination may expose AE€.'-Ok ►io tz^s
signifir:azxt fmancial harzn, and if the auctzan mcurs prior to corporate separation, it is

pos,sib Ie that AA"p-OIua`s geiierabori may not be utilized in th:e a:action (AEP-OhzO Ex.103

at 8). Further, AEP-OIaa pc^^ts Qv.t that a full auction pr3or to .fune 1, ^"15, would conftict
w-ith its FRR comniitrnent.fl3at con#ihues until May 31, 22015 (AE1^01iia liep^^T ^3z. at 4b}_

FES and DER/ T)EC:.ANI argue tba t AEP-OMa coul.d hold an immediate CBP Vitbout
waiting for pool ter:oiriati:on azzd corporate 5eparatim FES wiirs.ess Rodney Frame
testified tfat the AF:i' pool agreem.ent contains no provisip:zs that -wou.Id prevent a. CBP
(FES Ex. 103 at 3). I?ERf DEC.AM provide that a delay in the implemertation of the CBlI
process hanrzs ci.z,sWimers isy prevezitrig them from taking advai-itage of the etjxrent market
rates> (DECAM F,^_ 101 at 5).

Other partzesr izicluding. RESA and Exelcin,propose modifica.#i.ens to AEP-01-n.Q¢s
pxoposed, aucticn process. Exelon I^elieves the first eneTgy a-nd capacity a zction for ffie
SSO load should be accelerated to Jtme 1, 2014, izt rsrdex to permit custozners to #2&e
advantage of cornpeiiti.rsn: a^e1ori witness Feiri notes ffie June 1, 2014 date, would be six
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rxionths. af-Eer the date by -wh.ich A^tP-Ohio indicated its cerporate separatiorl and pc;ol
tem-dmtion wau?d be completed (aelon Fx< 101 at 15-20). RESA. mi3kE.s a sizni7.ar
pxopc>salf but that a June 1, 2-014j auction be energy on1:y, as ti`iz, sii11 atIflws A^;P-Ohio six
months to prepare for auctiort aiid prervide.s custr3rz7ers the be.aiefits associated with a
competitive market (FESA Br_ at 16--1; ). On the contrary, OCC argues the interim auction^s
to be lield during the first five montlts of 2015 -would be detcimenta.I to residenfial
customers, and sugges[s iIsat the Ccsrnxxiassion adopt a d.ifferent approach (CCC Br, a^ -ioo-
103). OCC contends that competitzve markef: prices in 2015 rr-cay be higherth.an pzices that

would result from AEP-OWO continili,ng to purchase energy from its affitiate, a-nd

recon,ffne-Tzds that fhe Cr3mmzssion require thP agreemerLt between AEP--Ohi.a anc$ its
affiliate to contiztize during the first five mortttbs of 2015, or, Izt the al,terztafive, A.PI'-OMn
should purchase SSOcapacitv faorri its generation a-ffiliate at RFM Pt:ices (yd: at 103}.

In addition, Exe1oz-, also recrnmzrends that tri*e ConmussIon direct AEP--Ohio to
corkduc€- its CB.Z' in a marmer ffiat is consistent uib die pr^cesses that Duke Epergy Ohio
and FirstEnergy used in their zer.ost recent a.uctions_ .Exelon sets forfh that estabIishing
details of the CBp process m a fiuiely manner w.iR expedite AR?--01ao's transition to
conzpetifr.c,n artd ew^uz-e there are no delays associated witii` se€tling -Ehese :s-sues in later
proreedings- Specifically, Exelon proposes daat the CBI' should be consistent with
statutory directives set forth in Sectic^^ 4929.142, Revised Code, and slzouid. eriszzre the
dates fcsr. procure.meTit even:ts do not conflict with dates of csthe_r de¢aaiz1t service
ptocuz-ements conducted by c,thex ED,Ts. E-celon warns that if tbe substantive issues of the
pfroc:txesrdent process are left open for znterpretat'torc, there xnay be uncertainty that cguld
lia-lit bid:d:ex participatic.?n aiad lead to less efficieiit prices_ Exelon also recommends di.at

the Cojmu-issioit ensure tlie CBP process is open and tra-Tlsparent by havizxg substantive
details established in a timely maainer (Exclon Ex. 201 at 20-31).

The Commissiorc fij^ds t-h,-t A::L?,F'•-Obio's proposed competitive auctiQn process
s ..,-T r.:..,._i t, Y .c,-r,r.,_ ^

o
,.s^L3u.^d be r.i'uv;;Ai,^cu

L'
. ,c ,i^-^^:, vYk: rJCUeY^ f-1.^I--vLLE s E':itergy o1.-t1y, sllce-412-syslxerT} oi five

pexcent of" t]Fie ISSO load is too low, as:AEP-Ohio WM be zft fulJ energy auction by January 1,
2015, and the slice-of-sys#.-em auction,s will not corrtznence urkfil six months afte.rr. the
corporate separation order is issued: Accordingly, we find that increasing the percet-►t.age
fa a. 10 pe-reeng siice-of-systezrr auctiQn will facilitate a srrcoollter traDsiti.on to afuil eller&y
auetiom

Secorzd, ffizs Commission und.e,rstareds the importame of customers being able to
take advantage of market-based priees and ffie hmefits of deveJpping a healthy
coirnpetzfive ni.arket thus we xeject C3C:Cs arggarnerat.sj as slowing the rnoveEn.ent to
competitive auctioz^..: would ultimatel,y hartn re.siden#sal eu.s#:emes-s by. precluding ffiem
frc+rrc eTIbying any beiiefa-Is {roin cornpetztion_ Based on the in-iportarice of customers
havin.g access tr} mmarket t^a^i pri^e.s and emur^zg axt. ^^zt^c^azs transition to a full
Mers;y azictiar, irs add'ztiQTi to making the modified ESP naore favorable than the results
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that'would csthfarwise apply under Secitron 4928.142,. Revised £;odc, we fizid that AEP-L.^11xo
is capable of having an energy auction for de]-ivery commencing on June 1, 2014_
Therefore, we dixect AP"-P-Qh.i:o to conduct an energy .aucfioxt fesr defive_r_y .comziiencing (grr
June 1, 2014, for 60 pc-ment of its 1oad, a.nd delave.ry coxzunencn.g ort january 1, 2015, for
the zen-tamder of AFP-Oh"ro sexier€;y I'oad_ A.F_.P-Obio's June 1, 2015, e.rtergy and ca.paci:ty
au-ctitin dates are appropriate arf.ti shou.l.d be rriainta%nec€. In addition, iLiothing Within tus
Order prerludes AEP-C3Wo or any affiliate firom bidding intrr a-ny of these auctiollis_

Fina'Ay, we agree with Exelara tt,at Lhe substan.€ive details Of the CBP process need
to be esfabhshed to maxiriiize the number of pazticipaints zn .fiEP-C)hio`s auctions through
an open and franspazestt a_irction proCess. We direct AEP--01-dc? to esTablish aCB.P pzocesa
cortszstent with Swtiazz 4928.142, Revised. Code, by Decetnber 31_; 2012: 1he C-TPshou:Id
ineZude guidelines ta ensure an indepenclen.t third pai-ty is seIected to Qnstzre there is an
open and tran.sparent seslic_itativn proces.sf a standard bid eva-I uat tzort_s artd clear product
de£"tnitiow. We encourage AIaP=-Oflyi:o to look to.recerit scaccessfu1 CBP processes, sueh as
Duke Enes°gy-Ohic^'s, in formuladng its CBP. Purthez•, AEP-C)hi.o,, is ordered trs izutiate a
stake.holder process within ?Q days from the date of this opzrdon in order.

S: CRES11'rovi.der L^-sues

The modified ap:p:iicftzorz izYcludes a continuation of current operationaI: switching
practices, charges, and za-znimiuzr stay= proviszqr^s related to the process in which c^-ton-^ers
can switch to a. Cozripedtive. Retail R ecfric Service (CRES) provider and sazh-,equettly.
retrtzrn to the5S0 rates (A:EP--flhio Ex.1.I1 at 4)_ AEP-Ohio poirfts out t.at the application

includes benefciatl rnod.ificatiors.s for CRES providers and customers, including the

addition of peak IQad: contribution (PLC) and neetwork service peak Ioad_ (NSPL)
information to the master customer l.ist. AFP-Ohio witness Roush testified that AE:P-flMo
aLso eliniinat-es the.9D-day rttfice requi:reznent prior to enrtilliri.g vvith a O^S pravider, the

12 month stay requirements for commercial and industrial customers fliat return to 550
ra.tes be^^irc^^g January 1, 2015, and requirements for ^-esiden-tial and si.nali cc^zrunercial
customers that ret-zrn to SSO rates be .required. to stay on ffie SSO ptan unzW Ap:zzl liffi of
th.efoLlowing year, begg on January 1, 2015 (U)

Exelon argues that .A.EP-Ohio needs to zna1Ee additiorial clzanges in order to dc-vdop
the competitive mark:e€. Specifica?Iy, Fxeiort requests ffie Corrrmission irrip:tement xateand
bill ready billing a-nd a sfandaxd. p€mhaseof receivables (POR) p-rogra:n'^, ehm.i.-nate the 94-
day nofice requirement z.nisneci^aHy, arid implement a process to provzdeCRES prov^.̂ dexs
w'rth. data relating to I'LC and NSPL values. Exelon witness Pein recommends that,
cr^.z^sis-tent Nvzth. the Duke FSP order, the Commission order AEP-ObiQ px-ovide via
electronic data inteschange, pertinent data iz3cluding historical usage and.Iustoricai
interval cIa€a, NSPL and PLC data, and provide aqua.:erly updated I'ist for CRES
providers to show accounts that are currently enrcrULd with the CRES prvvider.. (Exelon
Px, 101 at 33-34). Exelon rrxazF tains that Ms information wil# a?l'ow C.;.IZES pro-viders to
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.rrrrnre effectively serve custc?mers art.d result in cos€, efficieiif com-,peiiatsza (Id.) Mr. F^hx

furthe-r provides that clear° iznple3nenfafzQxi tarilffs will lower cost's for cuwstomers, pjazwv
describe rules a-nd coz-ttract te:rrr{.s, and aIIQw both CZFS previders and customr--s to e.asiI.y
understand AEI'-0liics`s ccrm.petitive prmess (Id. at 35-36)f

RESA and IGS provide that AIT-Uhio`s bilIing system is confusing to customers
a-nd creates numerous probleris for C;RES providers, a.ll of which may be corrected
thraugh tl-ie implementation of a POR program that would provide customers with a
single bill and cvllcAc.-fion point (^'tESA E.x> 101 at 3-2-17; IGS Ex. 101 at 15). IGS witness
i?ari.sz pcsi-nts out that sNvitclung statistics of natuzal gas utilities and Duke haveincaeased

+zpon the zr.n.plerte-ata€iort:, of POR prograzn.s (IGS Ex. 1-1, at I.8--:19). IRSA. witness
Rigenbach also recaxainends that 1d^e Corxtni:ssacsrx. dzrect AET'-Ohzo to develop a v,Teb-.
based .systf-m to provide CRES provid.ers access to cu:stawer v-sage ar,.d account data by
May 31, 2014 (RE-SA Ex.. 101 at 1-2--13). IZESA and DFR/DEGAM also rei.ominend that
AEP-Qhio reduce or eliminate custc+naer switrhingr fees, as welJ. as ccistgrnex xxuruaMzMU stay

periods (Id., DER Fx. 101 at )^ FES -witness Banks noted that the fees and minirrP.u:ni stay
requs.reznents hi^-iders competition by ana.king it ddfscu^t for c.usfiotr-iers tc) sYwitci: (FES Ex:
105 at 31).

'Aqffle the Com-aussion supports AEP--Qhi:o's pTovzszans' that encourage i:he^

development of competitive -markeis, modzfieafions need to be made. AEP-C)h.io WitrIess
.FFoush notes that. customer PLC and NSI3I, information wiu be included irr. the masrt-r

customer list, AAF-P-Ohio fails to make any c^.^-ifmestt to the frame this ir^onnation
would become avai:lable, nor the spedfic forrrta.t• zri Whnch eListomezs wauld be able: to

access this data. We note- that recent updates have been revised to the electro^c data
interchaMge (EDI) start.dard...^ developed by the Ohio EDI Working Group (rJF-WG). 'rh's
Corixriiission values the efforts of OEFvVG in de-velrzping €3n.iforrn opexa-tiona:I standaxd,.-, and

we expect AEP--Oldo to fvffc,w such standards and work zvithizt the goup to zrnpleneiit
solutions which are fair and reasonable, and do not discrznlrna_te agat ariy CRE;
provider.

Accordingly, we direct AF-I?^-Ohjo to cievelop an e1eetTonic 4ystern to provide CR.ES.
providers access. to perfimn.t c.-ustanner: data, includdin& but not Iimzted to, PLC. and NSPL
values azid hzstonczd usage and interval do-ta no later qian May 31, 2014. WztI}ir ► .3(J days
£rom the date of this oprnjon and order, we direct representatives fxom. :lA.EP--Qhio tl3
schedule a meeting with zxtemhers of the OE'vVG to devrlop a: roadrnap tQ-wax°ds
developing an EDT tha.L will m.oxe eEfeetively serve customers,.and proxnote state policies
in accordance with Section 492$.02, Revised Code. Further, as AU-01-io explains that it
neither suPpOAs nor zs opposed to the idea of a POR program (:fEP-Ohxo Reply Br. at 64-
66), we encaa,xrage iDterested sta.keh4ldc-rs tc) attend a. Zr,rorkslaop izt con4znction with, the
five yeac rule revieW of Chapter 4901_1-20; C7.A_.C,; as establs:sh.ed in Case N_ I2 205(3-Ef.-
ORD aI, t€) be held on August 31, 2012_ In our recent order on FxrstEner^y-.'s electric
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securii;Y plan (See Case No_ 12_1.234-EL-a130);. we noLed that this v%.Toxkshop would be_ an
appropriate place of stakeholders i-n the Fix-stEnergy proceedings to ^evi.ew issues related
to POR programs. Similarly, we Iehc.-ve this workshop =r,%c^iild also provide s^kebotd.ers ^n
this proceeding a-a Qpport.urity to firther discuss the rsierits of establishing POk prcigrarns
for othwr Ohio EDUs that are not curren#ly= tismg them. The C-ozns,xzissiot-i concludes that
the modifred .pSP's modification to AEP--Obio's, switching rWes; charges, and rnua.irnFlm
stay provisions f...hat are set to take efEect o.ri. Jars:uar'y 1, 201-5, are consistent with ,AEP-
Ohio's previoussly approved #ar%ff.4: Further, as we previcsusly eaLablislied in cur orig3naZ

opiri.itsn and order in this case, these pztzvisiom, are not excessive or inccarissi.stent wztIt other
e.?eK Lric dij^t-rib-atzon utilities, and will faz-tlier support the developn-w_nt of competitive
iitarkets beginning in January 1:, M5. Th.erefare, we Emd these provssion.s to be
reasenab.1e.

9. Disiri.butionInvestmez^t Rider

'Ihe Company.S snodi.fi:ed .ESP application iticIrta.des aDis'rribution Iovestment Mder
(DIR), pursgja.nf to the provi;iun..^ af Section 4328-143(5)(2)(b) or (d), Revi.sed Code, and
consistent with the approrred settIement zn the Corrtpanys distribution rate case^x w
presvicie capifaI frznd^igr iawlizding carrying cost on incremental distribution irtfrastTuctu-re
^c^ sup^porf cu:^rrier den~►and and advanced t^,t^c^log-ies. Aging inf.rastru^^.zre, accc^rdhig
to AEP-C3hio, is the pzfi,iiary cause of customer outages. and reliability issues. NEF-Qh.ia
reasons that the DIR will facilitate and e.nccurage investn:aezit,s to zn^iMQin and hnprov:e
diistrzbix.#ion r+eliabil ity, align cnstom.er expectations aitd the expectations of the distr%bution
utijity, as wetl as strean-^ine recovery of the associated co.s#s and reduce the .freque^ncy of
base d:^tribu^^on rate cases. Replacement of aging disffibaiion equipmetit vvi11 also
suppQrt the advanced. fechnvlcves of grzd:Slv1ARA wh,ich will red-ace ffie duration of
customer outages based on pzeLhnina.ry grzdSMART Phase T znfomv.fian. The Company
argues thatits existuig capital bu:dget .forec-ast zzwlucies an armua.t investment iz, excess of
$150 inzlliori. plvs operations and mai:ntenance in d.ist6buszon assets: The I?IR. mechanisrrs.,
as p.ropc^ed by the Con"_ny, irw-ludes componenfs to recover property f.axm comznereial
activity tax, and to earn areturn cn plant in-service based on a cost of debt of 5.46 percentf
a return ori common equity of 102 perrent utilizing a 47.72 percent debt and 52-28 percent
common equity capital structure. The net capital additiorts to '^K,_ induded in the DIR
reflect gross plant in-sez-vice after Augusg 31, 2010, as adjus€nd for acc-rir_nula-tec3:
depreciation, because Au^ist 31, 201:0, zs, the date certain iza.. the Com pa.ny's most recent
disxbutian rate. case and any zrEcrease an rket plant that occs.axs after that date is rot
recovered in base rates.. The Company proposes to cap the DIR rnecha.rE%srt^ at $86 mill.ion
in 20l2r $104 uu1hon: for 2013, $129 rr-dlliou- for 2014 and $51.7 znilliozt for the period
January I ffis~ough May 31, 2015; for a total of $365.7 ni1llzorz I-is the I}TR mechaxusm is
designed, for any year that .the Compas-ty's znvestcn.mt wou1d resuIt m revenues to be

bz re AE'-0hio, Case Nas. 11-351-EL-AM,. et aL, OpzniQn aad 04-der at 5-6 (December 1b X11) in
z-6ereracE^ao garag_=aphIYA.3 of ^3ie ToirztStips^^^€^cix^ and RemmiaendatiQn filQd Dn 2Vovember ?.3, zZiI1.
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coIlected which e-xceed tfle cap, the overage wottld be recovered and, be stzi^ject; to the cap
in the subs^uerr.t peri,od. 5yr.nnaetricaliiy, for ariyr year tl^at the reve^-iie collected ttnr3.er i:he
DIR is less than the amiual cap allowance, i-.^-iez-z tl-te difference :,hafl be appl.ied to mcrease
the cap for the subsequent periad, 'ffie Compa-ny notes that the DIR revenue requ:iremer►t
mu.sfi rcogydze the $62_344 zziitlion revinue crecizt reflected in the Commission approved
Stipu:Iado-ti in the CornparEEy's distribution rate case.12 As t?ropc'sed by flie Company, the
DIR woxiId be adjusted qtzarterIy to reflect -m-servi.ce net c-apital additzom; excluding
capital ud ditioxi,, reflc-cted in Qllher riders, wid rec-onciled for over and undeF recovery. The
CompazYy specifically requests thraugl-a the DIR project,. that when ?neters are replaced by
the'izista11atFor of smart mefiers, that the riet book vatue of f-he replaced meter be inctuded
a-s a regulatory asset for recovexy7 in a fazturp- fiSxn&. The DIR mechanism would be
collected as a percentage of base distxi.bu.iio-a revenues- Bc-,cause iiie DIR provides the
Conipany v,rith a timely cost recovery mecharusni for distribration in:vestmenfl AEII-Obio
will agree- not tD seek a change in,distri.hution base ratees w-itli an effective date earla:er fhaF-t
Juxze, 1, 2015. (A-EP-0hdo Fx. 116 at 9-12; AEI?-Dhio Ex. 110 at 18-19_)

T'he Cnn-ipa-ny r►atess, that Staff con#i:auously Mortifors the Company's disfribcr_tic^n
sysbarn re7iabzlifiy by way of service complaints, electric outage reports and. compharice
provisions pursuax.-tt to Chapter 4901:1 10, OAC. Ln: reliaa-cce oi7; 36-ff tes€ffiao.rzy, tb.e
Coinpari.y offers ti.iat the ieliaHzty of the distribution system was evalurated as apart of
t1lis case. (Staff E(. 106 at 5-6, Tr; at 4339, 4345-434-6. )

Customer expectaiians, as deie:rmi.ned by AEP-Ohiog are aliglaed with the
Campazty`s e-xpec€ataom_ AIl'-OIi.io witness Kirkpatrick offered that the updated
custcrzrcer Sz^rey results s-haw that 19 percent of re-^5zdential custoa-ners and 20 percent of
c.vzrimercial. cu:stomers expect their reliabilit,v expectations to increase i^^ the next five
years. AET'-flh.io points out that wlien t.hase customers are considered in coNura.cttox^ ^"'itli
the cu.stomer swho expect itie utiliry to nm.auntain. the level of reliability, custornex
ex-Pec:taficros increas.e to 90. percent of residential c_`ustome-rs and. 93 percent of commercial
ru--to-nif-,c-a_ AEP-Ohio sfa.te-s it is currently evaluating, based on several c.ri:teria, various
asset ca.€egoxies with a high probabiiity of fiilure md vai.I: develop a DIR progrann, with
StaEf input, ta:iCiz-zg into consideration the number of cnx.^^^rners affected. (MT-Oli%o Ex..11t1
at 11.-1.g_)

OH-A supports The ;adopdon of H-o-- DIR as proposed by ta:le Compaj-zy (OBA Sr. at
'}- Kroger, OCC and :AI'YN, on the c+ther hanci, ask -ttte Comn-ission to reject theDK a:s

this case: is not the pxoper forum ta cc?rssider the recovery of di^tributign. reIat-ed. costs:
Kroger, OCC- and APJN reason tha:t prudendyizzcurred. distribution costs are best
cortsidered in ti,ie context of a: base distribution rate case whea-e such eost are. more
thoxoughly reviewed by the Commission. KToger asserts that snairitair.ing the d.d^,..̂ t.rzbu.tion
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s-ysi-eaz is a fu.r,tdame-r3tal responsibility o:f the utility and the Compa_ny should cozitiilt,e to
operate uncler the tezyns of it-, last distribution rate case urctfl thc r.text such proceedij.-^g: 11
^he ^^^xti^ir}n elE^:^; to adopt the 1^^Z ^x^ecl^u.^^iszrt, Kroger ezidarst^s Staff's position thaf-
the I?Tf2 be n-iodified to account for accutnul_ated deferred income taxes (AI3M and
accelerated tax depreciatitin_ h-, addstiori, KrcUr asser(s that tl:ie DIR for the CSP rAte zone
and the UP rate zc^ne. are dzs:tinct aai.d the cost of each unzque service area sahvuld be
z-naintaizter£ and the distri.b-ution cosN ack^ignecf on the basis of cost causatiorL C>C'C and
A-t')N add that the C.oniparry's reason for pursuing the DIR, as a component of the Mi'
xather than in the distiibutzo:r-i. case, is the expediexce of cost recovery and wherz d-tat
ra:iionale,i.s cc7.nsidered in conjuiution with the Iack, cif detail o-a the pzujects tG be covered
within the pIX suggest -t-hat the DIR is not a-teeded_ (Kroger Ex. 101 at 13-19;. XXrogee Reply
Br, at 3-4; C)CC/AI'fNT Br_ at 87-89; Tx, at 1184.)

C)C" and Al'JN aigue. that in determinuzt.g whether the DIR cemplies wzth the
requi.rments of S^c-Ltioxi 4928.I43(8)(2)(h)t Revised. Code, the Coxn.p"y faciises exclusively
oit 07)e percentage of rEs3.denfial and cornrnercial custome.rs (71 percent arid 733 percent,
respectively) who ci:ri not beizesre that their electric gervice reliability expectations will
inerease rather than the ritinon'ty of cu.,stoniers who expect their service reliability

expectations to increase (19 pewent and 20 percent, respectively)- OCC ar^ii .1'JN note.
thatt 10 persent of residentia1 customers and seven percent of cammerda.t customers L-Ypec€
th.c.ir reliabilityT expecta#ions to decx€x.ase over the rtext five years. At best, these ^.rtierveners,

assert, the cust&mer ._rey resul=Li are zncqnclusWe regarding an expeci:atzun for reliability
improvemff-nts ag the majority of custom.ers. a-re cantetxt with 't^̂ h.e sta€us quo. C3CC and
AI,'TN staLe that ivith the Iack of projtct d.e-taiis, a.nd wzthvt-it providing an az^lyszs of.
customer reliability oxpectatioq alignenerit with project cost anct performance
iircyrc^vemezttsr ,t1:f;R-OIiio has failed to meet its burden of proof to support the 13M

Accordingly, OCC and AY)N request that tliis provision of fhp- modified E5P be Fejeeted_
(AF-P-C11uo Ex.120 at H-1L OCC/APJN Br, at 487-994).

N'PIB and CCSE rinpha;szze th.at . the DIR, as AEP-Olaio witness Roush tesii.fiedF
-vauld, if approved as proposed, result in General Service tariff ra.te* customQrs receiving
aii inczeasl- of approxinta.tely 14.2 pere^nt in distrzbution charges, about $2,00 monthly
{IUZBJCoSf; Br. at 8-9;Tr. at 1162-1163).

Staff testified ttrat cr>nsistent with the requiremenN of Rrde 49(I1:1-10-1[3(B)(2)i
®.A.C., AEP'-0hio has rate zone specific nainirrcum, reliabslity performa-ace standards, as
rneasuied by the customer avmage in6errupfiioiL duration i-ndex (CAID^ a,,.^.d sy-sie--n:L
average interruption frequency index (iAIFI)j3 According to Staff< de-velopmenf of each.
CAIDI arid SAIFI takes ^to accciaznt the electric utiI%ty`s ffiree-year bistorical system
performance,. -Ysb--m de.szgn; techriaTogieal advancem'enfs, the googmphy of the ufility`s

see In rz fiEP-L?hiQr Case 14To- ^ 7TyE ^^E^r C7ph-x.svn and. Order {Sep3ember S; 2010).
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se.rvi€e ttrrit0rY, ctzsto,rnnr pP.rcepiion surveys and other relevant ft;ctors. Staff monitozr,
the utzli#y`s compl;;ance with the reliability standards. Staff offers tlLat based arY customer
surve,v4, 75 to 80 l:?ercent of reszdential and comrtnerczal custou.t.crs axe sati:;fied overali with

the coistpaxty`s scxvice. rehaba€ity_ Hosvever, the.Ct^-npany's 2011 z^iabzIity rr^eas^ires
w€:re bel.ow their reliability measur.es, for 2010 for GSP a'rd & SA1FI measwe -w_a^-, wc?rse
zrz 2011,than in 2010 for OI'_ Accord-ingly, Staff dPterrnined tha:t: AE-P-Ohic's reliabali€y
expectations are not. ctzrrenitly 4lign.ed wi#-li Lhe reliabi:izty expecta.tion>s of its cr.rstomers.
Staff further offered that a number of conciitiorls be impcys^.̂ c3- on the Comznission's
approval of the MPp irwJuciin; tl"ot the Gampaay be ordered: to work with Staff to devejop
a distributton capital, plan,. that the DIR rrtrch.an:zsr;.-.7ncl.ude ar.i offiet for ADI;Z', irnespec:t?ve
of the Company's asserted inconsistency with the distiibui-lor€ rate case settlerneat, and
that gridSNl:AIi'f related cost not be recovered throiigh the DIR, so as to better liladIl.itate #-he
tracking of g-riciSNfART expenditures and savings. aitd benefif.-s of the gr-idS:MA1ZT projeef.
Further, SteLff proposes that AEP--Ohac> be direeted to make q-aai-tcTly #ilitigs to update tt7e

DIR mechanism, with the filed raue to be effective, unless suspended by the Comu:ii3ssionj
6,0 days a€ter filizng-. 'Fhe DIR m+2cJ.ianisrn, as advocatc-d 'by S#aff, vvauld be stzbjert ko

anncaal audits aft_or each .z^1ay filing a,tL<3:, in addition, subject to a.fin:al: recorrs`Iiation filixag;

aa or about May 31, 2015. With the final reconciliaticsn, Staff rE:cc?mmends ttat any
amounts collected by A;EI'--Ohio in excess of the. established cap be refuzided to customers
as a one-time czedFt on customer bzlJs. (Staff Ex_ 106 at 6-11; Staff Ex. 1QB at 3-4; Tr. at
4:398.)

^.hio disag^es ^^th t.he Sta.{f's -ratron.ale ttiat the Company's and cusforcaer's
expecb^[tions are not align:ed. The Company reaseras that the Staff rei°ses on the reliability

indices and the fact that the C-c+utpaxty perfo.rrrsed belo-Ar the l.evel of txte prel^edi.rtg year.

AEP-01'Lio nOtcs that in the most receilt cu.stomer survey results, with the sam.e questions
as tl-te prior yea:r, the Corapany received an 85 perrent positive ratirYg from ref,;idential:
c-iistomers and a 92 percent positive ra&i; from cozrm.e•rc.i:al c-stomers for providing
reliable servace... Fuither, A.EP-Ohio. pomts out ffia.t n.-tissin.; one of the eiglit applicable

rel3ability s.tan.dards during the L-wo year period does nct, under the rules; eoi"sstitLtte a
vi.olaiioni. The Company also riotes. that the reliabi7ity- stmdarcl.s a-re affected bv swrrnsf.
iN,hich are not defined as "4ir sto:rinss .and. offier far-tors 1.ike tree-caused, outages. (I'r- at
4344-4M5, 4347, 4-'-66-436?x OCCExe ? 13, At#. JDW-2,)

AFT-0fio also opposes Staff's recammen.ciatiorx to fjJe f:he DIR plan in a separate
docket, subject to an adversar•tal proeeeding TI-te Company expresses great cozvr-exn that
t-lis recommendation, if- adopted, result irz. the Commisszon rrucroi^xagutg and
becoming overly zz^-valved in the "day-to-day operations of the busirzess u.zu.ts w.ir,hsn the
uzzl:i fy."

As to Staffs and Kroger's proposal ta. zed-zre the DIR to ,atcvu.rtfi for ADIT, the
COmpa.ny- responds t1at su.ch an ad7ushmeixt, wotdd have resWteci irt a.reduced DIR cre^iit
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zf taken into accounf when the distribution rafe ease settlemen_t was p`nding. AEI'-O}iio
argues that the decision on ti-te DIR i:n the modified la:Sk shoulcl cQr.-ttinue to mizrIOr tane
understand ing of the parties to iI je d^^^tri..bui.-ion rate case as asiv cha-nge would improperly
impact the ove-taN balanced ESP pac3cage; (AEV-ClMu.Ex,. 151 a.t.9-2€?:)

.^^s authorized }^^^ ^ction 4928.143(13)(2)(h), Revised Code; an ESi' may snclude the

recOver.y Of capit;i.t eost for disUibation i.nfya:stmcttzre iixyestmez-it to -tprove reliabitity for

custozz-tezs. A provi;szon for di,tri^i^ot^ irifiastruetczre aiici rz^oc^eriiization inc^^itzves riy,

but r^^ed not, inciude a long-term energy delave-ey irft-astructure madera7i:zatian p1an_ We
fil-ld that the DLR is an incentive- ratemaking to a^.^eIer4te. recovery of the C-orripa.€zy's>

znvestmenE ^n disstrzbution seiviLe_ In deczdircg wf-tet-her to approve an F,SP that co.nt.ain.s

an'^^.. provis'rora for elistribution service, Sectiozt 4928.143(B)(2)(1`i); Revised Code, e3ire_^cts the
Can-tim;?ssioz^, as part of its detE_-rminafionF to €xanune the relialazlity of tlae eiectzic utiLty's
disstri'oution system and ensure that cusramers` and the elec:fzzc uiili€ys expj^cEajiorj.s are
aligry.c-d. and fhat the eJecWG ufifityis p3:a.cing, sufficient eniphasis on arid dedicating
sufficient resources to tte reiiability of its distrzbu tion systern.

?n this modified ESP, there is soine disagreement betIAreeza Staff and the Cc)rriparzY

whether crr not A.EP-CNo's reliability expectation.s are aligned with the expectations of i#.s
czz^stori-iers. The Compaany focuses on customer surveys to canclutle that ezpcctatioris are
aligned whi$e Sta^`^ interprets the sligfkt degrac^aEion ^^e reli^.b^ty perform^^r^ce
measures Eo g-tc^.ca'te ttiafi espectaizoz^ are iioC a.ligtied.. Despite the difEere::t con:cluszorrs
by the Company and Siaff, Ehe Cozc3inissiozz finds that both Staff and the Company have

demonstrated tliaat indeed, custan-iers have a high expectaficin of reliable eIectxic service.
Given that customer suxveys 3z°c one cumpanent in the factar. used to establish the
reliability indices and'Ehe slight red-actzon ia the levd of measured performance on which
ttre Staff t;-wdudes that reliability expectations are not aligned, vie are convinced t€iat it is
merely a slight ciifferezce Letwee.n the Canipany's and L stamers` expet.^ations. We a?so
recogmze that c4sfomer 4a.tisfaetion. is dependent on whether the cu-stomer has recently
experiericed any senrise outages and how quickly service was restored,

The Coniuu'sszan finds ffiat, adoption of the DIR and the improved ser-v-ice that will
come ivith: the rep.Iacenient. of aging inf^^structure; w'i1l . facilitate 3mproved: se-rvice
reliability ar-td better align the Company's and its cs.s:storners' expectations. The Company
appea I is to be placing sufficient proactive emphasis orx and wM dedicate suf ficient
resources- to Lhe reliability of iis distribuuait; system. Having ntade szich a findint^, the

Comr-iisszort appmves the DIR as an appropriate azcenfzve to accelerate reccavery of AEP-
C^hiiYs prudently incurzed ciistributzori investment cvsts. . We eznphasize tfhat the DIR

znechan-ism slaIl, not .^'_Iude any grzdSTVfART cast,s; the gridSMAkT projects s:hA be
separat:e and apart frarn the DIIZ rn.echarfis-"-i and projects. With this clarifica€iun, we
believe zt is urzzxecessarv to address the Cornpany's request to allow the remaining net
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l-rcaok value of re^rcoued meters to be inclrxcled as a zei;uIatory asset recoverable thxo€zgIi the

We agree wr7th Staff and Kroger that the DIR m;echat:isfn be revised to account f€)r
ADIT, `Th:e Commissiort finds that it is not appropria€-e tb establish tl-i4 DIR rate
rnechanism in a Mara-Lex which provides the. Company with the benefit of ratepayer
supplied funds. A.riy I^^efits resulting from A.DH` should be i'eflected in tl-Le DIR revenue
requgrement: 'Hi-erefoM tile Convxcission dire.c:ts lsJ^P-OfuO to adjust its DER. to refleet the
ADIT offset-

As -^Alas nDfied. zx^: the Deceinbe.r 1.4, 201 ?_ ^Ji cl.e^ on ^e. ^^P 2, we find t^t gra^ttiilg

the P.TR meehanism requires Cozn^nission: +oversighf. We believe that it is c3.etrimc-nial to

the staws ecorLomy to Teq*e the uti3ity to be reactionary or allow fhe perfo:rrnzLnc.e
,qazida.rds to tAe a zegative ttirn befrtre we encoizrage t.he electrzcaHty to proactively
and efficiently replace and modernize infra.strixture and, therefore find it reasorxable tp
pem-dt the recovery of prad:eittly inczarred dzstrzbufion xnfrasft-uctu,re iuves#:inmt cost-s.
AEP-Oh.io is corrc;ct. to aspire to moue• fzoin a. reactive ta a moze proacd.ixre replacement
mainienar►ce!progarrL The Companyis directed to workwz.tfi. Staff to develop apI.an to
emph-asize proactive diari.bcifim wau-cien:ance that.focuses spending on where it wffl have
the gr-_atest impact an .zr€aiiitainizzg a-nd -miprovirig relza:bi3.ity fc-r custoniexs. Accordzngly,
zUP--OhiQ sha^ work ivith Staff to develop the DIR plan and file the plan ¢or Commission
revie-^47 in a separate docket by December L 2012

'Aritlx these modific-ations, we approve tIxe f37R. mechani:srrt, and dire-ct Staff, to
znanitorF as part of the prudence review, by an irzdependept. auciitc,r for zn-servz4e I-iet
capital additions and cornpl^s^ce -vvith -^ie. p^aacti^e dis€ri haztit^^t^, triaarzterf.az^€^ pJat-t.
developed with ttie assistance of the Stafyf_ The proacfive distribcation i.nfrastructure: plan
shall qua€^fify reliability improvem.ents expected, ensure zio double recovery, and i.rw-lude
a demonstration of DIR expenditures over projected expenditures and recent spending
Ievels: The DIR mec1iani.sm wi-U be reviewed armuallyfo'r accounting accuracy, pi-ade:ricy
and compliance with the DIR. plaai developed by the Staff and AE:P-Ohio.

10. Poo3. f3Sodificafion Rider

The rsioci.ified ESP appficatior ► ir^.cludes the plarin.ed termixtatian of the AH' Easf
Poo,l Ag'emeat (Pool Agreenent)_ As a pxovision of this E.SPF ; ALI'-C)h3.o zeque.sts
approval of a Pool Termination Rider (;1-1IT), .'rnidaRy $efi at zero_ If the Cozszpariy`s
corporatQ separation plan ffled fn Case Itiloe 12-112.4-H..TUIIIC: is approved as prcyposed by
the Company, azzd, the Amos and Mitchell iinits are transferred as proposed to AEP-0-bia
aHal-es, then AEP-Ohio will not seek to iziipleirient the IYI`R ixzespee-tive of whether last
revenues exce . ed $35 iriiIion annually. HovvevcT, if the corporate separation pi:an is deruecl
or inodified, then .H.P-Ohio requests per^issi.dn to file for tl,,e recovery of lcxst revenue in
association with teradia.tiaii of the Pool ,A..green-teiit via a noln -bypa.ssable rider- ^he PTR:,

i
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accordhag to AEP-.0hio, is dEtsi^n^ed. 10 c^f^.et the .^^ena.e losses caused by the terrnirs^^^^z^
of the i'ool Agreement since a significant portion of AEP-Ohi:o`s total revertues come from
sales of power to other Pool inembers. The Caitpaiiy aigues that with the termiuaticEn of
the Pool A^eemez^t, the ^'^:c.npaz3.y will need to ^ir^d "neud= or adc^.it^or^al a^evertue #o ;sf^cvvex

costs of operati-ag its generatLng assets^ or it wii1 -need to reduce the cost associated'
iv^th those asseI.s. As A.EP--OIuc) cla:in-i.s the lost revenues14 from capacity sales to pooi
Aoz'eernerat zzLenibe.rs cannot be mi.tigated by off-system sales in the rRarkef a,loi7e. The

Company agrees that it wi€I ordy seek. t-0 recover lost pooI tetmunatioll :rege^ue s in excess
of $35 ^Iion per year du.x-in.g the tcTm of the E5'F. (A;EP--Ohio Ex,103 at 21-.23)

OCCf APJN, FES .aMd :IEU nppose the adoptlion of the PTR, as they. reason there is
nv provisi:on of Section 492$,I43(3)(2), Pevised. Code, whxch autbbrizes such a charge and
r}o Comznission precedent fvr ihe P-M. Et7 asser^-s that approval of the IJR would

c-_^;entiatig be the recovery of above-market or fransition. revenue in violation of state law
and, the electric fransidau plan (EZ`.P) Stipulafions,15 As proposed, LIie iniexverners claim
that the i'TEZ is one-sided to the benefit of the Company. FES offers that t.here is
insufficient inforrnation in the record to allow the C'omutzssien to evaluate the terz^.^s and
conditirn-Ls of t..e PTR, a,.^ a paxt of the niodific-d ESI', to reciture raf"yers W s-ubmit "WQ-
^-?-00 niiLtion over the tc-rm of the F:^^". Ftathr:rmore, OC.C and AFfN no^ Lhat tbe
Carnznission has disregarded transactions -elated to the pool Agr^,^rnerit for the plzrpo.se,
of eansidering revenu.e or sales margins from-optxor€ur,iLy sales (capacity and enexgy) as to

FAC costs or eoi^.^i.d:eration of off-systern sales in tI-ie evatuation of s€gmificarzt.Iv excessive
eanzngs teStj6 Accordingly, OCC and APj^,Y rea_soa that because the Conunissioz2 I-os
previously disre,arded transactiozks related tc, the Pool Agreerne^tt that it would be unfair
and unzeasonabie to ensure AEP-C3hzo is compensated for lost ret=enue based an the Pool
Agreement at the: cost of ratepayers: For these reasoz-Ls, CC:.C auc3 APJN beli.ev-e it-te P'l:1z
shotdd be rejected or modified such that AEP--Ohi:o customers receive the bergefits ftoTrY the
Carczpany's off-system salcs_ IET.I says the PfIZ p-rouides a competitive adcraR`rage to
GenResources and,'-̂ herefore, violates crsrporate separation reqxziremen€s_ (0.:Q,/APJN i3x.
at 85-87, fEtI Br. at 69; IEU Ex_ 124 at .113-31; FF-S Br. at 106-3.09; Tr. at 582, 698.)

The Company dispels the assertion that there z,s iia statutory basis for a pool
te^^inaiion cost recovery provision - in an _ 3 ^p on the basis that the Commission has
already rejecEerl this argument in its December 14f 2011, Order olz the ESP 2, Where the
Commission detemiined a potil tarmanaiiorz "rider may be approved "p;usuant tc^ Section

14 AFp--0hic, Would determine ffi^e amovmE of Ie^t revalnue by comgating the iost popl capacity i`evesttte far

fiIte, most recmf Z2 month persod preceding tfte e.ffective date of the change in t-he ,PaEi' Poui to iz^c eeas^
in net 7'eL:fl^lYle rekted tf's new wholesale t7Ftr2.Si2C'iio.FLS or de [rt'.HSeSili gF1NmtiC7.Cs #-%et [C}stq as 4LYBs'illt f7f
terD:iinat'szrg the Pool Agreemeztt:

15 In re AEP-Dhro, C..ase Itiio.s_ 99'17-29-EI,-ETI'asad W- 1730-EI,-FUP, 0-rder (Sep I-em ber2^.̂ . 2000).
16 in re AE'F-Ok^, ESP`I Ortier af 17 (March 19,- 2003); In re .t3.E,€'--O3riV, Case 'o. 1€)-251--EL-Ujw; rc)-rder at

^ (f;umary 11, `:`M).
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4928143(I3), Revised Cc,de," aztd further cancluded tbAt PstablTsturig a k-adex "at a zero rate.
does iiot violate any reg-i:latory pr.fz^r,iple ax p:eacticF.`r17 According to the Company, the
other eriticisrns that these pazties raise regarding the PTR are ^bjertiaz^s as to howr or the
extent ta wThiih, pool Eericiixuztz.on c.os#s should be recoverabie t.-irough d-te ridc.r ivliich are
not ripe and should be addresaed if, and only if, AEP-Ohio actually puz&ues' recovery of
^uiy sucbe.ostsi_nt'he fiitzre ,as part of a. sepazz°aie proceedizig^ (,kE-P-01do Reply Br, at 59k-
60.)

. We find statutory support for the adoption of the PTR in Section 4928.143(B)(2)(h),
Revi:sed Code. The YM sexves as an incentive for AEP-^^do to.move to a cornpeti-tive
n3arke(: to the benefit of its shopping a-nd nE>ri.--happing customers, without rega_rd to fihe

possible loss of reven-ue associated vid.i the teainznatian of the Pool Agreement with the
hi1I, ti-azzsition to market for aI1 SW cci.stomers byna later r^-tanJunel, 20I5. '1`here#ore, we
approve the PTR as a placehGldea° rrtedun-iszrx, zniLially established at a rate of zero,

confi.ngeni; upora, the Coamiission`.s revle-,v of an application by the Company for such
casts. ne Com.n,issiora r►a€e..^ that in pezadrtirtg the creati0zA of the P'TZ, it is not
authorizing the reetrrerv of any costs for A.EI'-Uhzn; bLZt is allowing f,()r the establis.hitterit
of a pla,cehalder mech;ardsm„ and any reco-veT-.y cmder the PTR must be specifically

authorized by the Corranissi.on: If, and when, AEP-C?hio seeks rewovery itnder the 1'`I'€t, it

wiH maintain the burden set fr7rth in Section 4928.143, Revised Code. In addition, the
Caninazssio^^ firtds that ira the event,AEP-Ohio seeks recovery undeT the =f AEI'-Obuo
znust first d.emoz-Lstrate the extent to -sviuc.ii ttke Pool Agreement benefrtted Ohio ratepa;jers

over the long-term and the extent to which the costs an.d far r°vezrues should be allocated
to.0Iuo ratepayers. puxther, AEP-Ohio must demonstrate to ffie. Cozzunzssicqi that arty
recovery it seeks under the M is based upon costs ivl:ii.c^ were pxuden:tly incurred and
are reasonabIe_ Importan#1yf this C®nlDti._ssxan notes that A.E.p-C3hio wiII wily be peradf-tPd
to requests recovery shovld this Cozn:axtission. modify or amen.d its corporate sepaxaiiori
pIan as fited irt Case No. l2-112Er-EL-L;NC only as to d'zvestifure of the getaerafioa assets,
we specifically deny the Company's request for recovery t.1ur3ngh the FER based ore. azay
other am.endmen} :or modification of the corporate sepaia.tion plan bv fl-iis Comm7ssszon c^^ '
the Federal Enea:gy Reoatory Commission (FERC) or pERC's denial or irxipedirr ►.ent to the
transfer of the Amos and Mifr:he1I tzrits to AEI'-0I-d+a. affi1za.tes,. ®As such, A.'-01-d&s right
to recover losf re-venues. under the PTR is iased exclusively on ti.ae, actions, cr la.ck therectf,
Of this corn n.is'siozE:.

1 ^, Ca ac^C^ "^y ^Ian

.Pursuarlt to ihe: C':ofiunissianrs a-txy ort: Rehearing issued. February 23, 2012; in<f.he
ESP 2: cases, and the Ent-^ assued J.vtaxch 7; 4012, in t . he Capaci.#y Case, the Coznrrussi4rt
d.i.recbed that the Capacity Case proceed, -withaut Wrther dei:ay', to facilitate the
de-velopmerit of the record to adLIss the issues zaised, outside of the ESP prcceeduig.

17 ^r T^ ,9.EP C11G^. Ca,se No.1T_346-Ft_SS.7 €:€ alt Order at 50 {Decemter 14,. 2("1).
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VVhi:le tlie ^.:apacitjr Case continued on an exp^dited schedule to c3.etcrmirte the sfiate
c.om.pensafiorl n.?ecllanisrn, ALP-OF,io nonetheless included, as a componezzt of fl-^is
zxLodifzed ESP, a capacity prc,vi.sion different from ifs l,il~igation pcrs-ittorz in the Capacity
Case, which n-zay I.^e summaxized.tzs follows: As a cvmpcmertt of tlzis rnodlfieci F51-1f tlie
Coa^^parzy proposes a h,fo-tiered, capacity pricing mechanisin,. with a tier I rate of SI45.79
per hj1W-,4ay and a fier 2 rafe- of $255.00 per NR'V-day. Shoppizzg customers, within each
rate class,,t^ro-U1.d r.eceive Cizr I capacity rate-s in proportion to their relative refail sales.level

based o1i the Corapany's reWl load. I7uring 2012, 21 percent of the -Company``s total retail
Ioad woiild ieceive tier I capacity ars.d in: 2013, the percertage would increase to 31
percent. h-i 2014, through t?^.e end of Lhe F_9F; May 31, A'15t the tier I set aside pezcenntage
would i;.^czease to 41 percent of the CoA-tpaxty's xeiail Ioad. A1], other shopp-mg customers
would reeeive tier 2 capadt^r ra^tes. For 2012, arr additional al^o^zent of tier 1 priced
capacity will be available to .nora mercaixtzle customers vvho are part of a communitjr ffiat
approved, a govenimentai aggregation program on orbeffore -Novereber 8, 2011; even if the
set-a:sisle Iaas been exeeeder^. ^1'-{3^^uo does nrit propr^e any spc^ial e,^paci.tysef-asl+^e ^ ò^
gavernmental aggregation progg,raras after 21012. (AEF-OIiic? Ex. 101 at 15, !E.'-Ohlo Ex:
116 at 6-7)

AEP-CjNo, argues ttiat its eMbeddeet: cost-based charge for capacity- is $&S:,5:a2 per
Ist.E-W-da-Y, as suppor€ed by the Company in ffie Gapacity Ca:,se: Fcz.rEhe;rE AI;I' Obrcz prc^ects,
Wnth forward energy prpcing deczeasing over t,he rernasnder of 2012by appr.oxirz-►at3el.y 25
perL^t and based upon the syy,,tc;,-Eing rates experienced by crth.er Ohio eIoc:€zic uiiliiiesr
that by the end of 2012 shoppihg rat^ m AEp-Obio territory wz.1l: increase to 65 p^reent of
residential load, ^ perc^zt of coanmercial load azicl. 90 percent of in.dustrial. load
(excluding one large euswmer)_ AEP'--ohicr zeasons that the €wo-tzer capacity

pricing
Mechanism is a discount frozri the Corztpany's embedcled cost of capacity which will

provide ^RFS providers headroo.eft, the ability to e'ffer shopping eu.s-t-omers lower
competitive electric service rafea and expand coznpefitlon: in the Coznparzy'a sext.rice

territory and, as a corriponen.t of this modified ESP, balances the revenue losses Iik.elv to be

experienced by the ^ompany, F-e.rF .A:Ep-Ohia submits that ffie capacity pricing

offered as a part of this nio"ied E-Sp is intended to rnitigate, i.n paM the fina,ncial. harm
the ^.oznpan.y will potentially endure if the Company is requirea' to provide capacity at
PjNfs :R:I'M-based rate. (AEP OYuo Ex, 116 at 4-5, 8-9; 'Tr_ at 332-333.)

As an alteriative to the hvo-tiered capacity mechanism, AEP-Ohio proposes as a
component of the modified F^ to cJiarge CR:ES providers zN embedded cost of capacity
$3551/2 per MW-da.y with a^(# per :^'z'^'^r. bill. credit to shopping custc^mezsf subject- to a
ca^-^ of $350 millioi-i ttirough December 31, 2014_ Shopping credits would be limited to uP
to 20 percent of the load of each castomer class for June 20I_2 through May 2013, and
increas,e to 30 percent for the period June 2£I13 fihz°o7sgh May 2014 aa-zd then to 40 percerit
for the period jurze• 2014 through December 20M AEP-Ohio's rationale for the alternat r̀ve
is to erisure shopping customerse receive adirect asid taVble benefit to shop ffiat is fixed
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a_-ad known regardiess o.f. the CRF.9 pzovider se"fe:.ted, (AF?'-ohio Ex. 116 at 15-17; 1r.: at
427, 14'U_) ;

()z_'}"uIY 2, 2013, the Commission issued the Order irt the C"apac%ty Case tiL^.^pacitj,
Ordrx) wherein the Comrrtission determined $188.88 per MW-day as ihu appropriate
c^rge ^-o. enable the Cr^mpanv ^o recover ifs Z_upac-ify cr,sts pu_rsu.ar.t: to its Fixed Resoullce
Requirernents (M) oblZga.tiorx,s frarit CRES providers.'s However, t^^e Capacity Order
also directed that AEP-0hio's La.pucz-ty charge tQ CRES providers sMI be the a-Lzcti:on-
based rate, as determined by PJTA via its reliabfli€y pricing model (Rpl^^t includmg firlal
wna.I adjustcaents, on. the basis that the RPM rate iviI1 presmote retail eiecfric
cr^rr^p^tit-ian>^^

tl"e (:apacai.y Order, the Carzim.issinn also authorized AFp-flh%o to modify ;is
aecourtfirzg procedures to defer the znmxreii capacity costs na^ rc^rovered from ^S
PrOvi.ders, commencing jutie 1, 2012, tb-rougl-t ffie end of tliis modified F aP; -wifih the
recovery ra2chanism to be es(ab]i;shed in -l:is proceedi-rig.,_,o

Izx this. Order an tl-Lemod"zfied BP; the ^'.^.omxszission a.do-pLs,. as part of the RSp, the
recovery 0-t' the di£fesmce between tho RPM-based capacitv rate and AEP-C)kt:ie's state
eoMpOnSatic+xi Mechaz}ism for capacity as det.erz.ni:aed by the COnluzissiorc.

Sta-ff endtrrses the Com.:pany's recoveryof the difference Ietwt;ezi the state
CGinpensation. xnsiechaziissrc far capacity and the RPt^^^.I rate (Staff Reply $r. at 13)^ On the,
other Iia:ruc^ H,-,TJ, OCC and A-p;j-,%; argue that there is ao record evidence in thds modified
P:SP case, or ai-Ly other proceeding, ta c^etermine an appresprr. ate rriecb.azzism to caffect
deferred capacity charges in contradiction of the reqci.irerr€:erLks in Sectiorr 49€3 .09; Revised
Code, and dce parties were not afforded. due process on the zssue. .Fu-thermore, OCC axid
APJN r.ea5on that the capacity charge deferrals carmot be a provision of an FSP ^^ the
charges do not faR witliin orie of the speczfled cat.>gories bsted in Sec€ion -1928,143(8)(2)f
Revised C'ode, and there is no st-atutory ^asis imcier Ch6^it^^r 49^, Revis^>d Code, far ^.Ye1^i

ra.rges. DCC and APiN also contend approval of the -rc:covezy of deferred capacity

charges ^rialates state poB+cies expressed z^a Section 432$.04 Revised Code, at paragrapi-L
(A), which requires reasonably p.riced retail e1ee#z°i.c s€rvice, at paragraph (fl), wIuch

prohihits aniicampetitive subsidies from noncompetitive retail electric service to

competitive retail senrice; and at paragrapia (L), which requ.ires the Cbnimisfi.crn to protect
at-risk pop-.7lations. (OCCII,ApJN Reply Br: at 18; TEU Reply BF..fi-7);

1 R Xn re Capaci#y Case, ^'3rdex at 33-3( (Fuly 2012).
19 In re C,3.pacs_fy Case, Drder at 23 (juJ[y 2, 2M2)_
4 In re CipadtY €'.ase, Orcter at 23 {JuFy 2, 2012),
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Certai-a parties ^lvat oppose the Comatission's zricorporatiore of thG Capacity casse
deferrals in the modified ESP overlook the fact that the Capacity Case was opened pr'zor to
each of the ESI' 2 applzcatiozi.s filed by AEf'-O:hi_o and ftiaf e-ich of the application5
proposed a state compe_nsaiic>n capacity e.Iiarge and plan for resolution c>£ ffie issz;e. "f'he

Conuniss.ion rejects the Company s iwa tzer capacity plan and rates, proposed as a part of
xriodxfied ESf' 2.

Furtticr.rracsre;. izi accordance wiih S^_-c-t%csrt 4928.144, Revz.yed Code, the CorTmiissiorr
rMyordex any just and reasozia'ble phase--i:-Lt of any rate or price es€aNish.ed ,i-ader Sections
492M41, 4928.142, or 4928,143, Revi,;ed Codes including coMfzn.g charges: Where the
C.orrirrti.s.siQn. establishes a phase-i.rt, the C'rsmn-ii..ssion rzust also autharize the creation of

the regu9ator;T. asset t-o defer the incurred cosis equal to the amount not collected, piu,s

c=:ar.ryiiiig charges on the amount not cflllected,, arid auth'orize the xecevezy of th:e de.fezral
and carryiiig cti,arges by way of a -Don-bypa. s...̂ able suwbai-ge. .

Se-veral of tie infierveineTs azgue that because tlie record zt2 the modified ESP was
cio-,ed: verhem the Capacity (Drder was issu€;d, the de:fer,ral of capacity chargzws was not made
an issue in the modified ESP case, ikae .rocorc.l does not support the deferral. of capacity
charges or thafi the parties wATe.xe not afforded due process on the issue We disagree< A-F P-
CJhia progosed certazn.capacity c:targes and a ptan as a part of tlus mcxiizied ESP and
consistent with the Comrr+issi4nxs a^thorify we may approve or madzfy .arad approve an
MT. Notl7.ing izx ffie Sectioac 4928.144, Reviset3, Code, l.irWts the Cosnmissiozi.'s authoz-ity- to,
modify the E,S.P to include`deferrals on its own rnotiQn.. I'Vzfh the Canunissi6n's decision to
fegiii colle^^g Llie deferral in part tbroug€Y the ^.:.^Rf A c,tthe.r issues r-aised an d-is matter
are add.^essed in that section of tjie Order.

12 Phase-izi Reeovexy Ri^der anc^ Se .uri.fization

As part of AE1'-Ohics's ESP I case, tD mit.igat fhe impact of the rate izicrease for
customers, t.i€-x Coma-iission ordered, pursua-nt to qectioa 49.28.144,. Revis€:a Code, the
Company to phastinany zncrea;se authorized o-ver an established percentage far each year
of the E-SP.?z 'Me Conuriissicsn authorized CSP and. OP to establish a regulatory asset to
xecord and defer fuel ^-perses,ivith carrying costs at the weighted average cost of capital
(WACC), with recovery through a nr^nbypassable surcharge to caz^menee jan^iary ^,.
20112, .aY.ad continue through December 31, 201$," This a: :̂spect of the ESP 1 Order is final
and non appealabIe. 0zs: September 1, 2011, CSP and 01' fil.ed the. Phase-in R.ecove-ry Case
applicafz.ort: to request the creation of tie Phase-In Recavery Rider {PLRR}, a znechanism to
recover the accum?datecl: deferred fuel costs, including carrying cosisf to be effective witj-,
the first bWiiig cycle of January 2M The Phase-in Recavery. Case was a: part of the
propos.ed ESI.' 2 Stipulatian w;hich was initiatly approved by the Coznmissicsn on

nESP Z Chder a.t 22

ESP 10rcler at 2()-23; FIrst E>PP EOiZ 0,t
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Decenibex 1L 20111. C^ns^t^s^t ^ itl^ the CpmraissiUn's dire-ct-zve i the FEhr-Liary r->, 2-Ct12
Eza'a-1-1 on Rehearixig r^€.c^g t.he FSI' Stipulation, a proceciural schedule was established
for t-he Phase-in Recovery Ca.sc; to proceed in:depeiidently of: any I.;,..̂ I'_ C?zi Augti.st 2,2012,
theConax.rii.s,5zoii. issued itr, decision azi the Conapa:ny's PIRR app.Iicaiiop.

Notwi.tkzstandi.ng -I-I-ie Phase-in Recove-ry Case, as a pa.rt of this mdciiiLt;,d FSp case,
AEP-Ohio request-s t1iat recovery of tl-ie defer.red fuel - expeixses be delayed, v-hile
coaffituit:g to accrue carryizig cost at WACC, uiz.fil fune 2013. The ConiparT does uOt
propose, to ecteracI. tlie recovezy periad. AEP-OMo also propcises that the I'1:1ZRs of C;S7' ^c^
OF be corrcbinc}d.. The rationale presented by the Compan.y for delaying cc,ilect%oxi of the
PIRR is to coinc.°ide with arid offset the consolidation of the FAC, which the Comparxy
reasons wiii rnintm;ze cu.storn.er rate impacts; Arroxding to AJER-C=7hio witness Roush,
combining the ^.'MR ialc-s -ssaiiliz-gcrease: the rate for cczstommel s°n the CSP rate zcme aDd
reduce ttge rate for custor_nerq in the OP xate zon.e. Tn tt-ds rsicda_fi.edESP proceeding, AhP-
C)Mo also requests that the Com.mission suspend the IZrc,cedural schedule in ffie YfRR
cases. (AEP-0hio Ex-^.18 at 8; A^.^-C3hio Ex. 119 at3; AE.x^'--Ohicz Fx. III at 5-6)

AEP'-Ohio witrtiess, Baw:kins acknowledges that legi..^Iati.on: . pc^xi.-aifting the
s^^tiz:ation of tlie :P.IRR ivas passecl iil 'December 2011 but clairii,s that sc-curzti7,Odon of
tl.xe PII?.R: regul:atorQ asset wffI likely take- about nine months to Iinalzze af-ter. tlte is.suar,:c^
f a fi^, non-appealable order_ A^P ^hir ad^rzzts td^a:t sec-uiiti^.afic^rr. of the^z PIRR

Fegrzlafory asse;.s vrould -reduce customer costs as a xesu.lt cyf the zeduct-srm iTi carqin,g cos:^
and provide the Cornpany -wIt-Z capz.^.^ ka assi.,st with the- t:ran.sition to markeL (AEI'-Cfh"zo
Ex W at 7-$.)

OCC opposes the notion tliat.AE-Ohio be permitted to earn..a .r^turn, on its owz-,
capital at WACC while the IPIRR is delayed at -the Conm.pariy`s requesf. Further, CCC anci
APJN agree -vith Staff that coll.eJion of LTie 1?IIZR. should commence as soon a.s possible
after the Cbrrunl.ssiori issues its Order, the delay iii collectzan: an-.ounts to an add.i.tiorna_t cost
of $64,3 mii:Lian. OCC and APJN argue that there is no. ja:;.tifi+catiart for the delay and the
delay at WACC only sen>'es to benefi.t the Compaazy. Since the delayed coIleetiozi is at the
Compak-iyf s request, OCC. and A.T'jN advocate that no fur^e r carrying charges accrue or
the carzyirig charge be reduced to d-w Iong-term cosst of deht, (OCC Ex-, 115 at 4-7; C}CC Ex,
^11 at 20-22; ^C/ APJN Br. at 61-72)

Sim.miilarly, IEU argues that tihe delay of the PIRR vzolat-es Section 4928.144, Revised
Code, wlZich requsres that the delay in collection at WACC I.m- con,sistent With sound
regut?:atvry. practice, ^ztr and reasonable. IEiT estimates the additionai c_arryng cost will be
at }.eastan a.cldi:tional $40 to $45 million and xeaso.ns :^hat AE?-Otuo was ordy, a:uthozized- to.
collect WACC on deferred fuel costs through D€ce:atl3er 31, 2011, the end of ESP 1. (TEU
F;z. 1.219 at Sa-3I,, 14; Tr. at3639, 4549.)
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Omzet argizesffiat the zDerea_sed carrying charge tc^ r^efer.€he i^nplezi^en^ttson of t^te
HRR unW June 2013 is excessive at-td Piesez3is a numbc-r uf Iega-I a:nd pragrra#ic issue.s_
CD:cmet riotes t[i_at ttze interest tzs be iairurrc:d by delaying thE inzgleznentation of the.pw^ is
based on an znierest rate of 11.2E percent, niore than AEP-Olaics utilized to deterin:irze the
PSK. Ormet encotirages the Cc>r.n.^.ni.ssiozi to reduce the can-ying cost, in ^:ght of the change
i.n econozrtic and finanlc W- eircv^mstances since i:I.ie ESP 1Order;, to die Sl-tort-b-_.rm cost of
debt and tc) delay PIRR i--mplementatiQt, until seci:ri.fization is complete o-C at least until
jm-ie 2013: (C3rmet Bn at23 24.)

Clra-iet and IL;U request that the Company be directed to maintaizt the^ separate PIRR
me^ardsins for CSP and OP to reduce the inn:pact on r.at:epavez-q_ IEU notes.tbaf. CSP

customers have con-tri.b-aced ap-pro'xin-iately, one percent of the total PIRR balar,.ce_ ^^t
-qoies that the de€erred fuel t-xpenses that aie tl-te basis of the PIM as prova:ded in the ISP
I. Order, is a;isal nan--appea.lable ardex f-or ivWch AE'-Ohio. ma'v relv to seek
seca:iri.bzatio2t:. AEP--OWo has atgued sucit in d-is case in its filing Of March 6, 2D12, and
Oxinee, coiiteztcls that pursuant to Rut.:rinwfr'̂ e I€rs. Ca o. ^^^^, No_ 1258P 1978 WL 21490& at *3
(ClMcs :A.pp: 7 L3isL Mar; 23, 1978) A.EP^Ohio: cart not now assert a coatradictozy Jfp-gat
position. (I'r: at 4543-4548r Omet Ea:_ 106B at 9; ^:.7rxz-t.c-E 13r. at 23-27; IE-U F--,. 129 at 9-11;
IEU 8r_ at 72)

Ormet a,sser-Es that bPending' the PIRR. rate for (--'' and OP rate zon.es constibxtes a
reuQactive. cltange Lq fuel costs for -^%rhiebi AEP--Ohid has failed to offer .arty jvs#i€ica#iort.
^.̂ ?rznetstatc-__ that at the time the fuel cost vverC zncaxred; CSP -and OP were not m-exged
an.d that the avenf.fheirzs'cing majarity of the PIRIZ balance is from the OP rate z^;oaie. The
ratio:r}ale offered by Ormet is t-at the blc^,z^.ding of the FAC Yate is fundarnen.tall;r diffexeut
from the ble:ciding of the P1RR. rate, as FAC is an ongoing look at current and fizt-cxre fuel
co.sts where th.e PIhR. is the coLecti4n of gre-^riowsly incurred, deferred fuel costs. C3Tmet
argues that tlze C'onwiissic,n has previously concla.aded that the di,stinction between
retrospective and prospective is key to what corisiiftztes prohibited retroactive'ratezra-ka-ng;
Oxmet asks that, co-n,sistent -wi.th the CoTrm-iissions dete-rminataon in the F-SP 1 Entry on
Ren-ori;d Order, ffiat tfiie Commission find. the. blen.ding of the CSP and OP P[RR ba1ances
equates to chamgzng the rate for previously incuu-red b-Lit deferred f-uel eosts. C[r at1187,
4.536--4537, 4540; Ormet Br. at 27-31.)

TLe Company reasons that the PIRR. regu1attizy asset is on the books af OPf as i:h_e:
surviving entity post-merger, along ivi.th a1.1 of the oth.er a.-^5et-s and habilztses of the Eor:n.aer

GsP. Therefore, it is approPriate fox aU t1EF--Ohio customers to pay the PIRR:. ,A-E-t'-Ohio
notes that Staff advocates that the F,t^C and PWR ^e immediately unr^ied and
implemer^.d, beczazse CS'P' customers bett:efrt fram ara€einzpar-t perspecti.ve with tb.e
merging of both rates (Tr. at 4539-4W).
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Staff opposes the Company's request to delay recvvety= of the merged. PIRR rates
and rz^c^^Fnds that th:e Oj^.nni_ission d:reti:t rerovery to ca.rnzrEcrtce izpon- apprOval of tli.e
rra.odd"zfied, RSP fo. avoid increased carrying charges asso6ated with the d4y. Staff nc>res
th-at with aA?R ba.Iance:nt approxintateIy $5549 million, delaying I'IRR recovei-y unti_i.june

1013 xesu.lts:. in addirzor.-A carrying ch.a.rges of $71- mi1lzori at the W.A.C.C_ Further, Sta€f
supparLs t-1ieznerj;er of the PIRR rates-. (Staff Ex- 109 at 4-5:)

AEF-Olua alt.swers that tite difference between tl3e Company's proposal to delay
eoRecti4n of the PIRR 'un comparison to the Staff and certain irtterueners oppositioz-a to the
delay is c-ssenfial1y a ba-lazcirzg or pzi:ari.d . Zin:g between twa goals: mztzgating present rate
impacts and- red.uemg the total carry^ig chaarges_ `Tlie Company's proposal was a^^ed. at
addres^ing the f;-irst goal and the Sta#f`s positioiL prioritizes the secorLd goa1. Uie Company
cc-^e-nd.s that its proposal todeIa.y implementation of d-h-- P"ERR untl Juzie 2013 to eoincrde
wjth the ^mificadun of FAC rates is reasorrableE resul:ts in minimal zmtneiate rate impacts
to cvston-ters, and should be approvecL

AEI'Ohio's request to suspend the procedural. s...hedazle in the PiRRc.a.se is moot, as
xt does not appear that the Company n-iade a siuiiar xequesf in the PWL5e-in Recovuny
C.ases, and given diat the Qjrnnission ha-s issued its decision o2-L the PIRR applacati.on;
Corsist^^ with tb-e Compasty's Iumited request as to the PIRR in this rnodified R-13P, we
will address the commencerrrent of the amor €izatzorr. period for the P?RRd cort^bznirtg the
P^..̂ cR rates for the CSP and OP rate zon.es and sec:uritizaticsn.. Any reniaiz7ing assue rai:sed

as to ti.e de€erred ;C-uel expense ar the 7t'IRR that is rtot addressed in ihe Phase-in Recnvez-y

Ord-r or tb.is, M(xhfied E.51' flxder is d.etz(,'d:

As AEP-Ohio correctly points oug, delaying collection of the PIRR to of,fset agai.rist
tIie mp-rged FAC rates, as opposed to imi-aeciiately coxm7nencilig callecdon of the. pHU?; is
i..deed the priori€izir7g between twc) goals. AEP-OhWs zequest to delay conunenceritent .
of the a.n.-^o:tfizatiari period for the PWR is dens.ed. In this case, where the acLrued calrying
rbarges duxing the requested delay axe estimated ta be an additional $40 to $71 ir'AlharL ; if
is unreasmnable for the Comzxti.ssion to approve the delay and pern7ut can°y;ing:charge,s bo
eoridnue to accrue merely to facibt-ate ane eharge offsetting another. AEF-<Jhio is directed
to camm.e,.-ice recovery of the PIRR cha.rges as soon as practicable after the isstaance of this
C3rder. .

We agree with the recommendation of Ormet and IEU to maintairs. separate PIRR
Yates far the CSP'azxd. OP rate zones. ?1-Le PIRI.R balance Was i,ncurrUd p.rimaffly by OP
custornexsr .and: accordiDg -tg cost causation prirxciples, the recovery of the balance should
be frgza^ OP customers. Further, as discussed above; the Comn3ission directs that FAC
rates should be mairdafned on. a separate ba.si,.^.
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MU argues that t;e PIRf;. frdls fo address the rerfuir.emems,;s of Section 492;3-2V,
Revised Code,23 that requires non-bypassable char-ges arisuig fz:or.^. a pfasp --in deferral are
applicabIe E-ci custonmers zi7 goverrimer^tal aggregation prograams azilY in p_ropo:rcionafc- fO
the beriei^if received. 3^^.f.I^`s cIairn that the PIRR yioJates Section 492i.O(I), Revised CcVl-e, is
rnisd.irected- 'ffte f'IRR is not part of this O1' proceeding but was the directive of the
C:csrn3.rtiss.ion in the Campaxty's prior ESP case. Therefore, the Comxuis*5ion finds that IEU
shouhd have raised this isstxe zn the F5'7_ case or when the C:6n,LxYission established the
PIRR and daaf S^.~tion 4928.144, Revised Code, as to the cvldec~fion of the f IRR, is not
applicable #cs this mcadified ESP proceedirsg.

'Ehe Comnission notes 3hatAEP-C31hio -wiine.ss Hav,rkins bestif'ied i1zat seciir:itizmsnn
of the nRP. regulatory assets -woutd reduce customer c-osts thraugfi the zeducfZon of the
carxying cost and provide 1^^t^-G£f^so with the needed capital to assist ^svzlh ti.ie trar^saficin. to
competition_ AEP-OTiio also states that recovery of the PI.RR can cam.rnence before
sectiitizaticsn is complete- Ormet sijpports secxzit.izatiozt of the PIRR- (AE.'-OMo Ex. 102.
at8; f:3irnef Br. at 24-25_)

FinaVy, ivhiie AEP-Ofzio dtes not specifically propose sec-Lritization of thL- PIR:R in

the modified :ESf'f AEf'-t7fr3o notes tlhat securit-ization Offe.rs abe-jaefi.fi to both cusxomers
au-d. A^^.'-Ohio, p-rzrfher; no parti^es opposed the idea cif sec^-^zr_ifi.zing the p'I^.,
Accordingly, we direct AEP--C}^.u.o to faee advantage of ffiis ectxemeIy use.ful tool out
General Assembly created for etecfrzc utilities and t-heir customers throtigh House Bill 364
amci s^.̂ curiLsye the PIRR deferral bala:r£ce_ Seci_r.i_tizatiort. not only leads to Jower utihty b`flls

for all nistomers as a restiJf of reduced carrying costs, but also leads to lower borroowing
costs for AEI?--Qhio. ULe Commission finds it extremely zmpor4nt, parficutarly when our
State has beerz. f-dt by tough ecnnrsau'c times, to keep cusi:omer ufilify biHs xs low as
possible, and sectirifization of the PIRR prvv ides us with a^ean,s to erL-,a-re we protect
customei irLterests. Therefore, A.Ef'`-0hic, sIsai.f ix3idate the* seccxfE_izatioft process for tfie
FfRR deferraf balance as soon as practica3ale_,

^ Section 492$.20M, I^eva^^ed: C'ode, st-alfes~

Custeiners tfiat are pad of agovea-nanental agaregeticrn: und-r this secfiQn sha113e res-ponsibLe only for
stzeta pa:rbon c?f a szzrcharge uz,rFe.e section 4928_144 of the -Rec?tsed Ccde f^iat is pznpcsrfiana:te to the
bend"t€s, as defennined, by the comrciiqsion, that elerhric load c:eu#als wifhi3t the *risdiction of thia-
gotieiz»mtal ag,vcegasion as a gr^-;zp reces.ve. The f:rropozt- oaatz surcliarV so esUbhsheci sha3l apply to
each customer of ihe goi eri7rneifiaI aggFega.tinrt we ffie +: castamer is past of that aggreg;atiort_ if a
cusfxameT ceases .'oeasg such 3, cw'tomer, the otl-iem-zse appIicable s1rvl-varU slial3 applv_ Nothing in this
sechscan shaH resui# in Icss than fi3.i[ reeovery by an etectric distribufton util;€y of any szrr^rge
auth_orized under ser-€zen 4928.144 of Oie Revised Cacie Nothing in this secdo.n sltaq result zar less than
the full and temety impcisiEiou, cttargu-tp, collectiozz, and atnsfinen.f by in eJecfrk disfri.buti.Orr tiWzty, zLs
a.ssi.gnee- or any ooI;edicsr ► agent, of. the phase-in-re.coveay dharges aaztEtor'med pursuant to a final
ftza^ncing order zsszed pursi,^antto sectiom V28.23 to 49`'3 ;̂11€3 o£ the Revised [:eicie.
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1.3; Genexation Asset Davesti:ture

'fhe Company describes, but does rat request a:s a part of this modified ESP, zts
proposed application for M eorpozat€: sepaxa:fiorL filed in C+ase No. 72-1126-EGUI'tiIC
(Corporate Separalioji Case), pur.sua-Df to fhe xec^^xe3r^en^ of Section 4928.17, Revised
Code, and Cfapter. 49011-37, O:A_C_24 AEP-Dhio asserts full corporate sF°paratzo.rt is a
raecessar}r prerequisite £ar generatiori asset divestiWe and ALR-0hx:o's tt'ajisi€ion. to azl

attctiozi-base.d SSQ. :Purs-uant to the proposed modifi:ed ESP a.nd the Comparty's proposed
corporate separation plan, AEP-C3hics v,rffl reUin'frans-zniasiQrc and distr:buiiorc reiati-d
assets, its REPAs and the associated REG.s. AF"I'-OItio wi1l transfer to its generation
affiliate, GenResoiarces, exi.s^ing g en4rafion units and con.tractal enti,fleinezatsfu.el-related.

assets and contracts and other assets and liabilities related W the ge^esation business;25
The generaEian assets zvil.i be transferred at net boa-k value_ _ Ohio prc,poses to re^i-n
se.n.iox notes arzd pollutioxa control revenue bonds, as such lor_g-tenu debtis not secii.red by

the generation assets being transferred to CsenReso=xrces_ I'he Company expects to
cor-*ete tera3imtia.zi of ffie Pool Agreerrient and full corporah- segaratian by January 1,
2ti:i^j.7-6, (AEPOiai:o Ex- 103 et ", or 21--22_):

AEp-0hier is a: Fixed Resource Requirflment- (FRR) entrty, pnzrsuant to the
require.,...-ne.zzts of PIM hxter conn.ecfiion LIE ^I'M, and rn,-ust remain an ^`RR uritil June 1,
20115. To meet its FRR obligatiom afte^ full eorporat:e separafiozi and before the prapc*ed
energy auctzons for de"tivery cora:tmen.cir<.g January 1, 2015, the Corlipa.ny s^-^t^

QmResaw-ces will provide AEI'-C?hiv, via a Ul requirements wholesale agreament, its
load requiremen#s to supply nan-shapping custoiaers. Pursuant to the proposed modified
ESP, AEf'`--Ohio prcposlas that for dhe period Janua^.ry 1, 2015 thiough imay 31, 21015r
GenRescsuzces 'Wi3.I pxovide.AEI'^Obio c^rdy capactt-y, no e-nergy, at M. 5 per :MbV-day and
the contract between A.EP-OIii.o and GenResources A-M. terrazYna:te effectzv-e Jtzne 1, W15,

when botli. energy and capacity will be provided to SSO ctzstorne.rs tf-troug^i an aucticiL
While AEP 0)iio is ari FRR ent^^, the Company states it wiU make capac`^ty payments to

GenResmixces for the energy ordy auetions proposed in #hds mQditi.ed F.Sp at $255 per

NW-ctay_ Generation-related re,rmues pa.id to AEP-Ohio by. 0Iuo ra€epaye-rs wi-U be

passed through. tci GezzResources for capacity and enez,gy received for the 3S0 loqd, and
AU-O}xio will reirn.burse GenResources on a doHar-for.-4QXar basis for
ancillary, aztd other sertiriee cha.:rgps bilted to GenRescrrxrces by PJM to serve .AF-P-QhYo`s

224

25

26

see iln the Ylaikr af thz AWr'r.alion of Ohio Prsutes- CowpwzvAr A.piravI of Futt Uga1 Cbrprrrah- 5epoa^:•.-on tznd
Arnendrrrent #o its togpora#e 5epcsmfiaJZ Plan, Case. No_ I2-1I.,2b-EL-UNC'_, filed iV.f7irh 3f1r 20L'^..

AEP-C}bia noies that after transfetxirag the g;pnwra.tlon ass^.:Es and 7iabilqties tD GenResoureesl
GtaiE^esources e,riIl transfer Amos uzut 3 and 80 1 percm€- cs£ the Mi àJierU Plant to Appalacm.aTt Pc,lv^-r
Company (APCo) and tra.n,sft-r the balase.ce of tie Mi€dtali: Tila.nt to Keretucky Pn.^r Co^pany (KYP`T, &3
the txtili.ties can Uieiet theu xi-_^-ctiue load raqoirenment absent the AEP East t'ss®i Agreezczetf. (AEP4DItiO
Ex_ 103: at22).

As a part of the modified F-13P; A-F?-C)hio repesEs approvai for a Pool Termzsxa€icrn Itzder whiclt is
addres.:sed in a separate qectaozt nf th.is Order.

^ ^ ^_ 0000000
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^^ Ic^d.. Ira a:e.^s^^ifivz^, A^:f'-^?Eic^ w^l zem^t ^I capacity paymenLs raade by CRE-S,
providers puxsuant to PJM`s Rf>1zability Assurance AgTeemezzt to Gcm.Resouxces as weil as
revenue^ f;-om the RetaiI Stability Rider as compen.safio-ri for fiilf-i11me=,f of AEp-Ohko's
FRR cbigat3.ori,s., (.F1ET-0hio Ex, 101 at 23; ALT-4JNo Ex.M at 6-8; .f'r; at 515-519_)

LFLT, C^ C^nd APJN argue f^t be^a^ .:AEI'--Obit^ has made the ^odz^ied F^P
filing cortiingent on reeervi.rig appravaI of the eorparate separation plar, yet failed tci

request consolidation of the Corporate Separ3tioa C:zse, the Comtztissiorc caxtrzrst approve
the corporate separation pIan as a part rrf tfiis procEedzrg_ (OCC/AI'ja Br_ at 73-; 11-UBr.

Ln fc7:ctf 1EU aT',meu'' that AEP-Ohict is not the r-RR eI2t7ty bt:ltr AmeriC3IT ElE:dT1e
Pvlv-er Senrice Corporation (AEPSC) is #he FRR entity or:. behalf of aI1 of the Azneliean
Electric Power. esperatin, companies wdt1iin PJM and, ttimfore, AFP-Ohio doe,s not have
any pRR. obli.Tatic.^zi. Nor has .{E?-Ohio offered into evidence, .IEU notes, AEPSCs FRR

capacity plan or iz1ldicated whiclt of AEP-Uhia's gezierat.i€sn. assets aY-e part of the capacity
plaz3. IELT rea.son.s that AE OWo's generation assets are ncat dedicated to AEP-Ohic^s
cbstrnbutzan customers and may be replaced by other capacity resourres,, (IEU Fjc, 125. al
23, AEP £3Mo Ex- IW3 3 at 9.)

I^F-k arid DECAM argue that.AxFf''̂  Ohza s proposal to contt.at.^ wzet C'erResouugces
to serve the SSO , load at the proposed capacity price after corp- orate separation is an illegal
violatian of 'd3o cozpar.afe separation laws and: violates state policy cau$ing a negaij:ve
impact on the abila.ty of uraffiliated CRE,.^ providers to eornpet:e in OP territory ('I:r_ at 812-
s13; DEF,/ DECAm, Br_ at u)_

Staff opposes A,EP-ONo's request to rctain $296 million in pollution control bonds;
where tb-ere has nc)t been, aecordang to StafE, any demozi._trat%on that use of the
in.€ercompa.z^y notes would have a substantial negative affKt on die generation affs.liate`s
cost of de'bt Staff proposes that AEI'--Ohio be directed to rnalee a filing with the
Couzntz:.5sion: vyithin six rrtt^nffis after the campletion of corporate separdbt+n.; to
dP.iaonst.rate ^.n:at thez:e is aiot any sizbstc3xffial negati ve impact on AFP--OMo if tl-ie debt or
in.torcomparry notes are. not trarisferTed to the ;eneration affibate> There£cirPF Staff
reconnmends that the Coannissiort deny this aspect c)f the Company's ESP proposal at this
d:me. Further, Staff recomrxtends d-iat the Corpoza#e Organization diart be updated to
reflect.the Iegal entities t-hat are :related to American I^̀ teci-ric Power Lnc., as %=eII as alI
reportable segments related tca AEI'-Ohio, in a farrnat and m.anner similar to tbe
infornxation Amer.^ean' F-1ectri.c. Power Lnc, provides in its I (?K filing to the Seiau-i.ties a-nd
Lxcharcge Cv-mmmisszorL (Staff Ex- 108 at 5-6F TTh at 44PS4406.)

AEP-OMo did not request co.r€solidatzozi of its pending co"ratn sepaz-a.tzan PIan ?ri
con}unctio.n with this rnodzfieci. ESP app licaaiiony a-nd as such the Gon-jq-i:ssion: w-iu collsider

D000DQD$1
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the c.vt-Y}c5rate separatzoii a:^r^Itc;atic^n in a sep^.'ai:e dcacket_ ^s 5L3d^z, the pri^-ilary issues to
be ccizisidc-xed in this rnodified ESP prcaceeding is how the divestitz ire of the ge-:eraiion
a.sse^.^ and the agreement between A I'-01xia auid GenRescFurcf_s vv7:LI iiiipact SSO rafies:

VVe find !EU's arpuments; that A-EP--Ohio is nct the entity committed to an FRR

obligation wi^^ 11?v1 to be fa-r.ni over substance. AEPSC erttez-ed into the FRR agreemeia.t Oii
beM€ of AET-^hio aikd other AE.3-01uc, operating affilza.f#>s and the If--,al ribliga€ion of
A.EP-C3h.io :s .no less binding f.fiart if AEY Jfijo e.ntered iii:€o tEie agxeeizient dir.ecfIy_

COMznissio:n: finds that s7afficient iniorroation regarding the propased
gez►eration asset divestiture and corporate separatioxi, as reflec-ed ia more detaA in the

Cozporate Separation Case, has been provided "zrt this mod-ied UjP case to aow the
Cotnmis,sicin to xeasai-zably coziclude tba-A terrrzinatr.on of the Pool Agreement aDd corporaie
separcLtZ.oXt faCilitatt'. .AEP-Ohlf3's transition t'f3 a C17mpetT.t2v2 r,C#aX'ket li! OhiD. With L7E'

xrzodiF;ation aaid adoption of the woKffied FSP, as preselited in tl-js Order, the
C:ornazussicsn may reascmablyr detexm.iUle tlTe ESP ra€^..>s, iziduding the: rate impact of ffie
getiezarion asset divest-itizre; on the Company's S,Sv caYstomez•s for the term of #heznodified
ESP; where iipon SSO xa.tLs wi1.I subsequently 1c- suVject t© acor.tipe-titive bidding proce.ss.
While, .AEI'-Oh.ip proposes t-o eiztez into an agreement w-zth GenResources to provide A:EY=
OhiQ capacity at $255 per MW-dayF we empbzrsize d-rat based on the Gozan-^,sszor's
d:efisioz}. I-U the Capacity Case, AEP-0Mo will not receive any utore than the state
corn.pnsation capacity charge of $183.88 pe.r MW-day from Ohio custor^-ters durzng the
term of ffixs ESP_

,As tSif-^ Comwissiort understands the Compan-!`s df:scriptir,fa of the gmeration
c3.ivestiture; A AEP-Okg generation facilities, except Amos aiid Mitci-ell; will be

transferred -Eo GerRest3urces at net boA -vaiue. Amos and Ivfi.frhell w-idI uitirrmtely be
transferred to A:ET--Ohira cperatiag afEil7ates atnet book value_

Staff raise.s some co:nr_em wirh ffte iiztplernentatiQZS of corporate separation and the
lack of the Companys traTisfer of aR debt and/ or intexco-rnpany notes to GenResourees_
Despite the StaTs i-ecoznmendatscrn, tI-ce C.omtrdssion appxoves AEP-0hi&s zeq-aests to

ret.in the poltution control bends coniirzgent apon afil:rrtg with the coml-ra'ssio•rz

demonstrating that AEP-ObAo ratepayers have not and w^Z not incar any costs a&scsciaEed

with the cost of seivicing the associated debt. More specifically, .A.EP--0hio ratepayers
s:haU be 1-teldhaxznless for ee cost of t-he }ollutio:n: control bonds, as well as any othe:r
generation or generation related debt or- inter-company notes retained by AE1'-Ohilo. AE?-

0I°do shaR file such inf ormatio-a with the Commission, -ni du.s docket no laber than 90 days

after the iss^nce of this 0rder. Accordingly, the Commissicrzi fznds that, sutject to our

approval of the carporate segsaratzon p3an, the electric distribution utiliiy sho-z,ldd'zvest a.ts

generation assets frQttz zts non.^^mpeta.iive electric distribution utility assets by transfer to
zts separate coir.ipetitive retzffl generation subsidia_ry, GerLResources, as represeitted in this

modi:fs".ed,FSI'. The Company states^ that it has notified PJM of its intentzua tci enter PJAYs
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au^.̀-tian process for ti-ie deliver^-̂% year 2015-201 6; The Comrnissior.x 'V,-m review the
rerr.aznir€g isstzes presented iux the Compas^y`s CxJrporate Sepa:cation Case_

fn regards to the contract fzetweeri AF_.P-Oiz.io at7:ci Ck^nd2esource<s; ^ cont-errds tfia#
after corporate separatioxi AEf'fltaio canmot sinipIy pass-through thc- gezi.eration re^venues
it receives.without evidence that the cost. are p^derzt cvzisi^;tetit tvith ^cti^n
4928.143(I3)(2)(a), Revised Code, and AXY-C:^)hi.c+ has doz.e notfiing, to &_Aabiish that $255 per

MW-day for capacity is pnzdent The pr.ice of $255 per ?u1W-day is unrc-iated to cost or
market rates, anci according to PisS, appears to be well: abov e zxiark^,t Furthermore,
Coristefi.a#ioxx and Exelon witzuss Fe.in testified that T;xe1Qn made an offer of ea~cergy and
capacity aad an offer for capa.c.-ity only to sexve AEl'--Ohia's SSO load jurie 1, 2014 through

May 31, 2016, at a cost lower than the Company is proposing as a part of fAs rrzodified
ES.P <Constellati..on. and. Exelon empbasize that the PYVf tariff does not proiiibit a^^ 'FKR
eritity frozn making vUateral ptu-diases in the market to mc-et its capacity c?bIigatio-ri,s_
(Const:enationf Exelon Ex; 101 at 17-19): FES notes that acc:ord3ng: to testimony o#fered by
AF1'-Ohio wi.tzte-ss NeLsrsn, the $255 MW-day for c.apadty is not based mi costs nor ixadexed
to thc, m;arket rate. Fuxt.hesmoz-e, ^-;S po'Ynts out that AEPSC i.s -ne;otiaiing the ec^^.i^act for
both Ah`P-t7hi:o and GenResources. AE-p-Ohio has no intenti based on the testimany of
Mr. NeIsan, to ecraluafe whether flie cost of its contract vritli Gen.Resourees for SSO4esvice
could be reduced by contracting with another supplier. Based. on the record evidertce, FES
a"es that ffiis aspect of the modified E^SP does not comply with the xe'.iuirem:e.n.ts of
Sectian 4928.14a(B)(2)(a), Revised Code, . arid the contract between AEP-()hzo and.
Gerpesomce;r after corporate sapasation does not comply with the ^^^C Edgm-
^.ide^nes, vvfz,€ch direct that. ria^ wholesale sale of el^c energy or capacity be#weena
franchLsed public u€.-iiJty with captive cazstomexs and a market-regulated power sales
affiliate may take place -vvzthout first riereiuia-z ;, FERC authorization for the transaction
under secticm 205 of the Federal Power Act, ^';^r. at 1523-526-. FL-5 Br, at 102-105 )

The Cottaziission finds, that once cc3rporate separation is e.ffecfive and ALP-Ohio
proczxi-es i[s generation from Ge-rRResoizrces that it is. appropriate axgd reasonabto for c°eri-^^t
reve'nue.a tO pass-thmugh AEP-OfuO to G enRe;soure.^;s: SpecificaRyf the reverLues AEP-
<3bi^ receives, after corporate separatiou is implemented, from the RSR which are zwf°
a_i.iocated to xecovexy of the deferral, revenue ecTdveent to the capacity ehargL of
$1.^.^4 jM^day authorized i-c Case No. 10-2929-EL-C3NCj gez^erat.ian-basetf revenues
from SSO customers, a.ra.d -revenue for energy sales to shopping custo.mers, should flow to
to GenResources. We recogrdze, as A-U-0hio acisnowiedges and FFS discusses in zts reply
brief, that the contract bctween. AEP--0hi;o and CeDRe.^ota:rces, is subject to prior FERC
apprava.t. We dc} not malte, as a part of our xe°view of the Compa:riy`s modified F-c-P
application, any expressed or implied endoxsem.entef the term.s or canditznns of the .AF"P-.
C}hio contract -Afth. CeztResources, as pzPsented in this case
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ThE '̂ CC>mpany`S lI1odified ESP r7^"3.1:c.^c"it?o:Ct proposes ^..^2e Ct7ntt,ti-t1$t1oI[ of thw
,gYZdSMART rider approveci by the Corrrrnission itI the ESP J grcierf ivdth ^wo
mocizfic.atiors. Fkst, AE.c''-0hio reqtz^^ts that the grzdSMARf' ratet.3 for irze CSP rate 7-one
be expd-nded to the OP rate zc7ne. Secon.dr AEP-Ohic; requ.est'-, that the nei- book value of

meters retired as a result of the griaSMART projeefi be deLerTeda3 aTrguiatory assetfor
accounting, purp,ases. Currently, the net book wilite of iz^eters replaced as;i result of P.ha.se

1 of t}.e OdSlviART project are charged to ex3em- .e net of salvage artd net of meter
iran..^£ers and zrtcluded in the over/under calculation of the rider. TI^e Company expects to
coxuplete the ^sf«llafiion of OdSMAIZT equipment in PI-iase x and to ccxraPiete
gri.d,SMART data submission to, t1-ze U. S> Departrfent of Energy on Phase 1 of the project
by Decmlx--r 31, 2(}1.3, with the evaluation to be coxri^lei^d around Maxdi 31, 2014.
Furthe.r, AEP-01do states tziaf the Company z^itezxds to deploy elerne:rzts of the OdSMAS:.T
program fbroughout the A..Ei'-OItr.o sez-vzee te.rrfto^.= as part of the proposed DIR progzai.1,
proposed in this proteeding. (.^.E-P--Ohzo Fx_ 107 at 10j AEF--Ohia Ex. 110 at 9-13.)

OCE'. and APJTN sub.m^^ ^t to the extent that the C^jiipany Pr oposes to inclu:de
gndSM.AR'I' costs in the DIR, there are numerozus comems that need to. be addressed
before the Company is authorized to prcceed: Staff, OCC, arid A.PjN retoxt that the
Compan:y''s pxoposed expansion of the griciSMART project, b&tYre any evatuah-ozi and
.art4ysis of the success of grid^.^MAP:T Phase 1, is inconsistent with smnd business
gr- :̂rr,ca.ples and should bezejected by tlte Corsimissioz-L `I'herefore, these Paiises xecQmr:.eaci
that the .Company not proceed Y1th Ph«e 2 unfil eva1 ua.tion of Phase 1, is complete, an ar
about ^^ 31s 2024. (Staff Ex. -105 at 5A OC_.£../A-PJN Br. at 96-97)

More specifically, Staff reasores ^t the +cos^.^ of the expansion of var.zoiis
grzciSTMART - tedu-Lologies. have not been deter-^.^i;n.eci, the, berrefits of the gndSlvI.AR:T
expansion defined nor customer acceptance of such tecbto1agies eval.uaied_ In addition,
Staff dc"1.Pr1'"Lti that the(.eoLE-ipc1E2y bas stated that certain CC3mpC3Tlf'IIt.S of the aging d3.Strkbt3tioTT

infrastructure do not support gridSMART technolo;s.es. Despite Staff'S posifian on the

conizznencenit-nt of Pha-se 2 of the gridSMART project, Staff does not oppose the

Company's znsta3.lati6ri, atthe Company's expense a-aci risk of xecovery,' of prc^vert

cirstrnbLition_ bchnologit^s that can proceed xrrdcpeaj.dettly of gx-i.d5`MART, which addTess
near term gen,:̂ ^ ation reliabihty concerns, such as integrated voltage va:riatic;A control
(IVVC), aiad do not present a-ny sec-urihT or infieroperabilzty issues or violate requirements
set forth by the NattazW Insfitute of Standards at-td Teclnology iziterage,rcy fZeport- Staff
endorses the continuation of the gtid SMART rider to be collected fi-am aI^ A-EP-Ohzo

custor,ners. Staff emphasizes ffia:t equipn-ten:€ should not be zecvverabIe in the g.cidSMART
rider until it is i.*tsWedf has completed and passecl thorough testing, and has 1eL-a plaeeal
iii-serviCe_ (Staff T^.;105 at 3-5; Siaff E-c 107 a^ 3-13)
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ALP C3hic, points out th,-,#; 110 ii-ite.rvener has expressed any opposition ta the
coxidxiuaiic,ti and complefiorx of gridSMART I'hase I and, acccz,d"rngly; AEP-OhSa xr^^zevts
aPPra'val nf -dlis aspectof the modifted ESP: AEP-Phio Asi) requests that the Can-Mussiort
provide some polic-w- guidance on wl-tcfher the Ceirrtpa-ay should proceed with the
expazi.si€sn. of the ulidSNLl^RT progra-aL

A-s Lbe Comrnission riote.ci. 'm A]EP-C3hio`s ES' :f C3rder:

mt is important that steps be ta<en by tl-ve elecinc utilities to exploze
and implement ^dinoIog-ies-.. -that,u?i]1: potentially prolluide long--term
ber-z{afits to customers and the electric uiili.iT GridSMART Phase Z
proyide CSP with. beneficgal infomiati.on as to implementation,
equi.praent pr.efereizcesa customer eepec#.atior€sf ajid cu:stomi-r
edvcation requirr-:menFs::. More r^^iabIe service is clearly beneficial to
CS.g's castome.rs, The Corm-tission: strongly supports the

impZemenaatzon of AMI [advanced me"ing irfiastructu.rel azad DA
fdistri:blition automation initiative], wi€h ^IAN [home azea netvvork];

as we believe these advancL-d technallo;ies are the #-oisndation fo-r
AEP•-Ohi.o providing its customers the abi?zty ki, bettcr n.artagc- their
exiergy 7rsage and reduce theix energy costs-

(ESP 1 07-der at 3")

The Ccrnuni.s,sicrn is not waverin.g hi its cctnviaction as to ff-oe- benefits of gridSK'%.R-f'.
Ti-tus, we c:lirec AI:P-Ohao t€, c-ontinue the gi.ciS.MART Mase I project a.nd.to complete the
rev7evv and t-val-ria-udn (>f ffie project we are appmving the C`.omparxy's req^:est to jrrid.ate
Phase 2 of the gr:"dSMART project, prior to t.he March 31, 2014, cGmpledon of the
evaluation of gridSMART Phase 1, with those technologies tl-iat have t"ate demonstca€ed
success and are cozsit-eEfective. To require the Company to delay aniv .f^^he.r expaMiOn or
installation Oz gridSMARZ' is iuuiecessarilv restrictive vith resgect't6 th6 ` further
dePloyrnp-nt of successfzzl ind'zui.dzral sn-mzt oorid ,s:^^s^ea^* aa-td tecl-iitologies used in the

pzaject z'he Company shaff fflp- its pzrpcrsed expansion of the gxid slvIART proJect
gxicLSMA^.^.T Phase 2, as part of a new gric^fi^ZT applicaii^azty zDclud^g suffic^^x^^ defrffl.
on ffi^ equipment artd tecJdogy pr€iposed for the ^onmazs.sion to evaluate the

demonstrafed. success, cast-effective•ness, customer aceepfaitce and feasibility of the
proposed tech.nolc.^gy-. However, i-he Company sha include, as Staff recors^men.ds,F IVVC
only i.vithin the dis-txzbuiion 'snvestxrent rider, a,.s JVVC is not exclusive to fhe gxidSMART
project IVVC supports the overaR elecfric sysbem rzPiabilZ[y ar.a.c€ can be izistalleci without
the prescn.ce of gricl smart technc^lctgiesr ald;iQUgh IVVC enh.ances or is necessary for grid
szrlsfft technology to operate prgperlv and efficiently_ Furthermore, the gricISIvIART Phase
1 r'i.der was approved with s^>::fic hmRations as. to the equipment for which recQverv

,... ,
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Could be, saught, and a dollar hxniia:don.27 Any grzdSMART investment beyond the Phase
I pjJotr which is not subject to recovery Uirotxgh the DIR A-tech.ara6,sm, shc?tdd be recavcxed
through a rzec_hannism other tI7aa the current gridSMART rider, for example, through a
grid;SMA-RT Phase 2 rider. Uie current gridSMART rider .a:tlows for recovery ocx an. "as
spei3t" basis, cvith a;.ld"ztsdirec-ted toward i.ru.irg7up ex.perfdituzes -0.rith collec6ar.zs through
€-heri&nr rate, Keeping su.bsequenf. rton-DIRf grifIsAART expenditzres in a new separate
xecovery merhan.asm facilifates erdorcement and a Cor_timission" deter-miDatian that
reLvw-qy.o£ gridSMART investment occaz.r only after the equipmezit is installed, tesred, and

is in-serviee. With these c-larfflcatio-s; the Coniuis:sion approves the C'orxxpa.nyFs request
to continue, as a part of tI is modified ESP, the curzent gridSMART rider 1nec:harfi.sn3,

subject to annual true-up a.n.d reconciliation based on fl-Be Company's pru.derzdv in.cux_red
costs, and to extend the rate to :;ziclude OP a-s weH as C5P custom^rs_

W.e note that the gric3SWRT Phase Z rid.er was last evaluated for prudency of
expendiiuze.s, recan.c3led for ove;r- aizd -ux.zder-recovemies and the rate zriecliaaiisrz-i adjusted
in Case ^Io. 11-1353-EL'RL7R, with the rate efteWve begiz'x^ Sept:elrs_l^err L 201Z: Despite
ffie Conurxis.sior7`s I'ebruai-y 23, 2.012'reJecfian of the application 'm ffiis ESP 2 pr?ceedir.t&
the recovery of the gridSItrIA.RT rate mechanism corLtirtued consistent wz^.i. the Entry
issued March 7, 2011 Accordingly, ffie OdSlVART rider z:ate mecl-iazusm approved ir^.
Case -No. 11-1353-EL-RDR shaD continue at the ciirmir raCe urfil revised by the
Cr.rnm.ission.. We ahzo note that in Case No. 11-1353-ET.-RDRi the C:.orcmnission deduefc:d
an amount £ram the Compan^.T's clairn, for the loss on the disposal of eleckro--mechanie,al
m.etera. The Comrrd.ssiori nates, as we stated in dio Order issued Augt-st 4, 2011, ihat -,,ve
will addxes.s the meter is-sue in the Company's pend-ixig g . ndSMART rider application,
Cuse Nci. 12-509-EfRDR, and nothing in this Ordex 'on the mad#ifi:ed E`SP should be
interprPted to tlze eon-crary_

=C5. ^^ans^nissian Cost Recoye^ Ry^e.r

Pzzrsuanir to Commission a.utl^orityE as set fQ.rti) in Section 1928.05(A)(2), Revised
Code, and the rules in CTiapter 4

.
901:1-36, O_.A._C., electric u.tihfies may seek xecovery of

^ansmissiozt arsd tran-smission-Mafied costs. Throti^- ► this moriified ESP, AEP-Ohio
proposes only tI7at the t-ransznissidzi cost rc-covery rider ( A CRR) rrn:echariisrx7.s of the CSP
and OP rate zones 1e. eoinbined. 'rhe Company proposes no other cbanges to the TCRR
rnecliar.ism as a paxt of this F-SP. (AEF-Ohics Ex.1II at 6-7; AEP--(7hio EX I07 at 8.)

The Commission notes that the current TCRR procc-ss ha,,., been in place since 2009, .
and operates appropriatel.y. As s:crtletu.red, vvzth the TCRR rr,.edianism any over- or under--
reeoveu is aceouzx-ted for in the zzextse.iri-annual. revfew- of the `I'CRR zn:ech.anzsm. For tltis
zec-I:son, we do not eypect any adverse rate im^'xact for customers with ibe corribins.rtg of- the
CSI' and OP TCIZ.^?Z rate znecfianisms. Gzverc thez^ex-er of CSP izcto oI', eff-ect.ive as of

27 ESp IC?z°der at 37-38; ESP I Er q on Rehearffig at I8-24 (TuIy 23, 2-W9)-

0000000
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^^e^zn.i^x 31, 2Q11^ the CarRn:sslon £^Tor^,s .^..^:̀P-€^h.^.o's request to combine the ^'Ct^R
i2^^ha313:;nn to be reaS03k1:ble. T.lC.' CoITIIT11.ssif)n directs dtat aI3y C7ver-ZecozJ£?Y'^ of

tSc"3iI.Smiss3t3i1: or trai'1sLYLiSS2E}n-Y`elated costs, as a result of CioXnb13=1ing #:he ,^CT5 '̂. M£`f:h^3IIlSmS7

be_' reconciled in the UvP1` aild under-recovery c;3iYYp(?I1eT3:t of the Company's IIC'"X^ TUR

rider update.

16, ^"i1^"^r^rlCe{^ ^^TV1C£ ^k̀£ ^J^bI^1^T ^^`Id£^I

As paA- of AEP--Ohia's RSP Z case, AEP-Ohio proposed an ezzhariced serviceice
reliability rider (ESR.R). program ivhic-r: included foux Coniponenfs^, of whicb only the
fxarisitiaxi to a ,cyL1e-b-sed vegretation m,azzagemenr prflgxam was upproved by'the
Conimission. JA th:s modified ESP, AEP-0.fiorequests contirauatio^n of the E_SRR azid the
C'-omparry`s transition to a fotzr year, cycle-based tr~:nuiing program.. Further, the

Company proposes the uxiificatiorx of t}Ye ESRR rates ftsr each rate zone into a single r.-Ate,
adjxtst^_-i for a-nticipated cost incceases over the term of the ESP, with carrvmg cost on

capiW asse(s and annual recr^^ciliation,. AEP-Ohio adnufs Lhat before the iriitiatio)a of the
transitional vegetation niaxsagement program, the- ntrn-.ber of tree-related circuit oufages

had graduail.y utcrQased:- Hoxvever, fIie Company states tiat,,vith the znitia;tion of t1ie new
'vegetaLtion, nnanagemen.t program, the number of tree-catzsed outages h,-;.z .:.a reduced
and servi.ce relialbility has -unpraved. AEP-Ohio prvposes to cc.^ntplete the transition from a
perForrrtarice-based program to a four-year, cyde-based triniming program. for all: of the
C.:"c^.^npany`s dzs^bu^r^at c^re^axts as approved by the t`oinmission in the prior ESP.

However, the Company notes that the vegetation ^^ianagemen:t plan was irraplen.-iertted as a
fi-ve-year trami.tion program and, as a result of the delay in adopting a seccnd £SP a-tci.:

increases irt the expected costs to complete implementation of the cy'cle-based trimmin.g
program, it is now necessary to ectend the in:plezn.entafi.can period to indude an additional
year inio,2914_ AFT-Ohzo r-equesi-s U-ncrementai: fu.ndir3g fox 2014 for both the completion
of the rra:nsifion to ac,ycle based vegetation rziaxagensi.enr pregram of $16 zzilIion aad an
irycielnenw i^crease of $18 miRion a-nn.uail.y tQ s*uaintiFn the cycJe-based program. (.ARP-
01-do. Ec. 107 at Sf AEP-01azo Ex. 110 at 5^-9. )

Staff supppzbs the continuance of the E5RR throug .2014 b':zt not any cost incurred
thereafter. Staff reasons tlwt after 2014, the f vm:pan.3^s tra.n.s.if#.on to a foajr-year; cycle--
aas^.^: vegetatioit r-ramgeirzent program wiI b^ê cvisiplete. arE.c^ reguIar rzzaintezzance
pussuant to the program w-zll be part of the Company's normal operaiions, the cost of
wh.ich should be r^.̂ covered tbrouah base rates not through the ESPM Ritrtber, Siaff asgues
th.af the ESRR +l-unding, level for L^e peaiod 2012 thro-ugh 2014 ^s oversf:ated due to tbe

mcreased ES.RJ^ baseline reflected in the Compamy's recent distribution rate case:2E
According to Staff, to reach the rate base in the Stipulation in the distribution rate case,
Staff agreed to an izacrease in the revenue req*rernent for CSP and OPv4hdch i^carperated.

an -annual increase i:rs: -vegetaFioxt management operation a:n.d inaintermce expenseof p17.9

'-s .£r^. re fxEP-Phio, Oprnicn ar:cl ()rd€^, Ca.sA-- Na.11.351-1^1-A£R, er ai. (I:3eu^ml^er 14, 2(111),
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zrdLion anriziaiiy for 2012,a-SrougIi 2GT4 over its recorn-mencla.tian. i^n i:iie S-Eah Report For
that reasan, Si-af `r asserts th,at v,--;etation mar?.agernent operation and :rriaintenazice experr4-
rrtust be re-ctuced by $17_8 .a-dII..€tzn axm:-aaRy for flie period 2012 througit 2014. Further, Staff
r^^oxnrnends that tfie Cormrdsszc^z^ c^irect A^EI'--0(i.ic^ ^€o. file, pu^uant to a^ude 490I

27(F)(2) arid (3), 0.A.C.j b^r no Iat^ siI^arx Dec.erriber 3^, Lt;13, a revised vegetatian.
rnarz:agement px%iam wl?ich commzts the Company to complete end-to--e-iid trzmz.-nirzg on
all of its distribution eirctdts every fotzr yea.rs1egin-ni-ag Jar.uary1t 2,IU4 and beyond,
(Staff Ex 106 at 11::-1-4,1°r: at ^3^4365.).

AE.P-Oh'av retor€s that 'Sta:fi ignores the fact fbat the piAalzozi; and the
Conxinissiazt Order approving the Stipi.zlai-ion,.-zn the Company's distribution rate case do
not detail any increase i{^ the ESRR baselisxe. ,^:EP-0hi^o requests that the Cornrnission

reject Staff'^ view of tIie. rate case sefflemen^ a,- unsupported and irnp.roper, after the
isstance of a .f_uia?, non-appealable orcler in the case. As to Staff's -proposed: terininatiozi of
funding after 2014, the. Comgaxa:y offers that such wotild uiide.nTaine the f?cckefl.ts of the
cycl.e-base-J frizzin:urcg. ( A':^-OIti:o Reply Br. at. 76-77-)

fflie Commzssion can.cIudes fliat while the Stipulatiort zit the distribution xate case
reflects an increase in the baseline operatiions and r^-xaintenance expense froa-t the Ievel

r-econimended zn. the Staff Report, the-re is no evzderic.e in the Stipulation or the
Comwiss=ic?Ws Drder acloptizig, the StipiLlat^ion -^A.71-rich speci.fzeafly suppo-irts a $17`8 n-dtion
increase izt operations ancl niainteiuince expeww- for the vegetation management prograni.
Accordingly, the- Canrmdssian approves tl-ie continuation of the taegetation inana. gemerit
program, via the ESRR, and inerg-r of fite -T-aies, as requestedby the Company for the tezn-i
of the modxfiecI ESP, throu;h May 31, 2015. Witii.i-€i 190 days after. the conclusion crf t44.
FSRR; the f"ornpany shall make tie .rece~ssa.ry filing for ifie final year- review aYtci
reconcilia€ion of the ridez-. We direct AFT-C7hia to file a revi:sed vegetation managent.mt
progr.arn consiAent-s6th this Order anci Rule 4WI:I-10-27ffl(2) aztd..(3); O.AA--, by no Iater'
diart Dece.r_i.^ber 31, NL2 We see no need to wait itntzl December 2(713 for the ffii&; as
zequested E}y Staff, in Iight o.f our ruling, in thi: I s O.rder.

717_ T'xier Effici€at and 13oak DEinand ReductiQn R.ider

T'hur()tzgh tI^is zYtcdffied I^SP f the Comp.any propases the confinuatiOn of the
E.E/l'DR Rider, with the urificatioit of the.rates into asi.ngle xate; The FE/P^.7R ricie-r
would continue to be, ats it I,,as- been si.nr_e its adapfion in the E51' 1 caseqfi29 updated
a-nn.ualty_ AEP-Ohio notes the propt*ed regulatory accourttitig for tfie EE/PDR rider, is
ocer,un:der.accoixntzti.g with ;oa carryiJag charge, on the investment and na carrying etza:zge
on the over/under balance. The Company stafies that it has developed ^.erg,y eff'aci.encv
an'd derna^aci response : p-rograrns for an rustainaPr segmeai#^^ and t^ouglx ih'e
implexr:teit.tation of the progratm c.tzsfQZSaers have the poteri#ia:I to save appzQxlmately $630

29 E5P 1 t3re3.er at4Z-43,• ESP I ELpR at 27--310
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mi'fIioxI in reduced electric serv'ce cOst :^^uer the life c^f 3--xe prc^l-a^rv- Furt,^er, thc T1E/T'DIZ
programs cause power phIrzt er^ussioTLq to.he reduced. 1^ER--Dhio testified that sts energ-y
effiriericy, and, peak de.maud: response progr-aui4 for 2009 through 2411 have been vely
s-u.cCn_s;f,xl_in mk^eting the henchmarks_ Staff enctc^r.ses the CcMYparxy's zequ-csi' to cozz.tanue

the EE jPDR rider. (AFP--Dbzcx E--^.1€77 at 8; :^^'-0hio ^11a at I ^.-'^.?; S#^ Br- at ^'I

The CamJn_issszon approves the r,-wz°.g;t-,r of the FE^/I'L)R rider rates forthe C..S.P an{
OP x-ate*zones and, fc3r the term of this modified M; the coxEt^uatiax of fhe T-,E/PD:R ride-r
as adrspN-d irt ii-te FSP I Drder and sut,-,equcrztl..y confirmerl in each csf the C;'ornpanys
succee^hng EE/PDR cases. In ad^ition, as we t;stablisbed .i-r-a our a.nalys;-s of the IRP-D
credit-, because the IF-17 -D credit promo#es energy efffrc iency, it is appropriate for AF-P 01-6o
to recover any costs associated with 6e. ITZP Du:n.d^ ^l-te -EE/PDR rider, as opposed to the
R3R- Fzxrther, the Couunissioz:f d:ĉ rects AEP-Obio to take the apprapriate steps rteces.sary to
brd the ener9y e:ffrczei-^cy savings fuftded. by the ^/I'i^^^ rider iz-^to t^i^ next P^rf ba-e
residual aLicfion r.nda11 subsequent auc.tiorns -field d€zxi.ng llie terxn of the kSI-*-

18. F;conemic- Develement Ride:r

4FT-Oh#.c's moasfied: F,SI' application request appro-val to continue, with one
riaodzfica#iori, the norc-bypassab2e Economic Dea7elopm.ent Rider (EDR); The EDR
Fnechardsn recovers the costs, zncend-ves,, and fargorte revenues associated tivath tiew az-
expa.mdang C-ommission-approved specW arrangements for eeonornzc de-velopzne.nt and

job retention: As currently designed, the EDR rate is a compor.ient of each customez's base

distributiarL rates. 1he Company W-shes ta zDerge the ED^.^ *ates for each of t-he rate zcsnes
into asingIe E?C3R rate ^vi^h the EDR rate to continue in all Gthe.r respects as approved by
the Conusiission m the FSP I Order and the Coznpany's s-u$sequent EDR cases. As
currex:i>-^y approved by the CoanrrLzssian.r t°e EDR is updated peri-odically and the
regaa.tato;:`y- accounting f^.r the EDI'^, being aver-aznder accountirig witb no carrying charge
on the .in:ves.trnent and a Ioztg-tem-4 intezestcarryi.ng charge on any unrec-overed balance,

.AJEP-0lu.o states that the EDR supports_ t..^h3:o's effecUvenes.s in the global eco.noniy as
required in Section 4'32&C)'?(N); Revised C,cx3e=. AIl'-Ohib asserts that the proposed EDR is

re-aisonable and shoWd. be adopted as part of the raor3ified E:^P. (AEP--Qhio Ex- 1l7: at 3,. 7
aLrcd Ex. DMR-5; AEF-Ohi:o Tx. 107 at 9; AEP--Dhi.o F.x.118 at 7,13)

St-aff suppaz€s the L'or^party`s EDR proposal (Staff Br. at 31)_ However, DC>C and
APJN,aTgue the Company allocates the EDR z1der based. only on distri.hution revenues as
Opposed t-o cur-zent: total reveziu.e-, (di.stribztion, trarismission and_generati.Un) beLween the
'ctzstoT.nex eiasses iz-k comp2iance witl} Rtile 49,01:1-38>08(A), D.A;C-a0 DCCand <V]Nrxofe

30 Rizte ^^31:1,3$ I^3{r'^)(4S. ^.<'^.{ , ss`^^es

Ile amount of ffie revenue -recovez}r rider shO be spread ta aII c-szsfprmess in propcar(ion
to the ea-amt reverine dishdbn#ion Ie-tweez2 and among ciasse.s, subjert to ehanger
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tha"f: the Co.nrrusszon approved Dayton k'oI.rer & Light Qompaniy's FDR appIiratic;n with a
similar alloratian to fhe one they are proposing ,A_FP-C?hi.o be required t:c^ adopt.31

The Compan"y argues. that bec^^sc- tran.-catzssion, and gertexatic?r ► 7•evenues axe
recovered on1.y froza ifs nons.hoppzzigcuStome-rS; {zat OCC's i.nd -AFJN's proposal.-would

aciutzl7.y r^suIt irt residential cizstomers heing responsible fox a g,xea.t(^r share of the delta
revellues. than under the cixrrertt altocaf4ori Irzethoci based only orz cli-stri}sution reG:entaes
pazd by shopping and non--shoppxng c1zsto:tnw-rs. Fu3-:her, AE.^.'-Ohio notes that the

Comtrzis,szoo rejected this sasne: proposal by OCC in the E-3I' I cases and reques}s that the
a)zairn.ission again rEject the proposed cftazige in the allcrcation, methfldalogy. ('-Ohies
Reply Br. at 78.)

flae Ccsmmisszo-rt rejec,ts OCCs and ,A.:E'f I* '̂^'s request to reyis,-- the basis for thf-, EDR
altmatian, given the act 1-hat the EDR :Us anon-bypass.abIe rider recovezed from shapp^g
and non-shopping customers alikee We ree^gnize that the Ep3I^ acts to atLTact riew
business and to facilitate the expausion, of existing brasinesses in Ohio," fn order tz) allow
AEf'-OIiio to e-ffeetive1y prom.ote ecorfo"c detTe'irspi-tenf to nistomers zrt i.ts service
territories, and contznu.e its positive corporate presence mccsmmu-nities tltroughout Obio,

as evidenced by iii"aIiiple witnesses a-t the public hearings, we faud it-rea.nabIe for .A-Ep to

maintain its corpDrate headquarters ffi Columbus, Ohio, at a mzni."muuax for the entire terni
of this ESP and the subsequent ca1leu-tioi-L period associated willt the deferral costs
inc-lud.ed i.^. the RSR: Ftirther, the Ccsniir.isszon finds that, the EDRF as a non-bypaj3sable
rider, Ls recovc-zed frcrm a73 AF1'-C;.^hio, siiappz:ng and non-shoppin-g e-ustcrmei-s_ Th.erefcire,
we approve ihe Company's rk-quest to merge the EDR rates for the CSP and OP rate zones

into a single rate and tv othez-^v^-i.se continue the EDR m^->^hanusm as previously approved
'by the Ctsrsrm:ission in the Corrtparsv`s ESP I Order, as revised or elarifieci in ifs subsequent
F-:DR praceed:zngs.

Ad"dztionallyf m light of fhe exteziuatsrtg er_onoHlic circmastance.sl ffie Commission
hereby orders the Compmy to reinstate the Ohio Grnvxt.h I-`and¢ to be fu-nded by
shamhcldE-Ts at ^^ xz2i^aar^ per Yea^, or portia.n thereof^ during the term of this ES1?. `Ihe
OJzio Growth pvnd, create-, private sector ecanornue development resgurces tci suppnrt and
wofx zzz cor},?uncfian with other resDur.cc's to aiiraet x-tew inve"sLment a:nd i-rtprove job
g.ecsw-th in Ohio,

a^€^a^iai^, ar i^^ffdzfzca€^on by the.co^nus^ss^n n-&- electric zitiUtiy sha#"T ,ffle the projected
impact of ibe proposeri rider an all c_ustoxr+ers, by cusEorrner r1Oss-

^Tn re D'ay-t-on Power &c Light Coznpany., Case Na, 12-815TT^RDR; Order (ApnJ. 25, 2012)-
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19. Sforrq I:?^^iage Mechardsin-

68_

A.FT-t:..̂ hio propos.es a stoz-m cia:tnmge recovery mecha<ism be created to recryvex any
%nca eraeRtal e:cpertses uicurred due toxnajor storm events (A) -̂P-C3hio. Ex_ 110 at 20). ^^
Ohio provzdes that ffle m.ecfa-Wism, would be created in the arxiourtt of $5 ntiLion per vear
zn: accordance witl-ti the settlement in Case Nos. 11-351-E1, AIR and 11 -352-13f,-AL1Z.. In
support of fhe starzxi daxmge recoverv znechrtrrtisirx, A&P--0hio Witne~,s Kirkpatrzck notes
that absent the mechanism, forecasted o;pera#aon ar^d maintenance (O:x^ ^u-ncis -liiTcruld be
corzsta-ntly diverted to caver the expense of major stom-ts, -whi-dz could disrupt pla.nned.
xxaaintemrcce gctivzties arid impact system reliabiI:ity_ 11e detem-iii-ia.#ion of wliat aMajor
stonn is or is not would be determ:ined b^y rnefhodology outlined i:ra. #.I-ie ffiEE Guide for
EIectxic. Power DistributiQn Reliability In.clic:es, as: set forth. in R-u1e 4901:1-10--ID(B), O.A.C.
(Id) 13ny c.api#-4 costs that WoLild be i3.:cu:red.due to a major storni woulcl either become a
cornporen:t of the DIR or woW,-d 'be atidFesseci in a distribution_ rate case (Id: at 21). Upon

approval of the storm damage recave,ryrriecZanism, AEP-01-xi.o w.1t defer t1iE inc^rezneafial
distribution expenses above or belawY the $5 n-iiHon storm expense begili.ni.n^ ^ith the
Wective claW of January 1, 2012 (AEP-C?hia Px.107 at 1:0)_

OCC notes tfiaE while AEP^-Ofu:ci`s actual sfior-m costs ^.^.^Senses are cu-crentIy
iznI<n.owa, it is Iikely that AP:P-Ohio wiI inct^: rnore than $5 zx-til:Iion based on histozic data,

-whic.i- indicates the average annual expenses amount to apprQxinatcly $8.97 m'fflics-q pelz
'Vear (€3CC F,c 114 at 20--21), In add'ztim OCC exp1aiTis ihat .A:EP-Ohio fai1^.'d to speo^= ffie
can-y charge rate for anv storm damage defarra-1.s, but sagge.st.s ffie ca,rying: rbarges -nat be
calcgx1ated using AF-P bhzcxfs W-A'C, as tfte -mechariisna dcae-s not include capital costs
(OCC Br, at 97-98). (X^C` suggests that AEP-Ohio -aftlize its cost of long-term debt to
;:aTc u3.a te carrying charges (Id.).

In establishing its storm ciamage recovery rzxechanism, A:EI?-Ohio fai:l.ed to apeC#y
hGw recovery of the defezzed asset w- ouId acii7aRy woxk or wotild t^ccv.r., As pro;losed, it
is uacnovM when AI;P-Obio -cv-aiild seek recovery, or whethet anything o-ver 'ot- under $5
zrdlion would becom.e a deferxed asset or. 1iab-ility, Aq- it c.-rxzx-ers:tly si;andg, the sturni-
caznage recovery znechaniszm is open-ended and shtiald be modified.

'I'her-efore, we find that AXP-C3hio may begm deferral of any incremen,I
d€i:.stdbut-ion e)^nse5 above ox below $5 n7illiort, per year, subject to the ft3llowing
mcidificatioris. Ftxrther; throaxghout the term of the modified ESP, AEP-0hio sha3.l
maintain a detaRed accocttrrCng of all storm expenses vvid-tin its storm deEP_rrA account,
includi-ng defaffed records of aIi incidezltal costs and capital casIs; AEP-Ohic^ s^]I ^rovide
tlus irtforznatzon amuaily for Staff to aizdxt' to de.ternune zE additional p£oceedings are
neces.sarg tc+ es^bi3sh reccavery levels or refunds as necessary.
^ ' . . . . . . . _ , +." . ^ ^ .. . . ^ . J

In the event -Fi-E'-0hzcr inczrs coU-is, due to o.rFe or more 1xnexpectedr large scale
storms, ATI-T Ohio sha1i open a new dock-et and fi1e a separat^ applzcatioe^ L-y Dece^r 3-1

_ ^.
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each year throughout the term of the n-iodif-ied FST'f if necessax j7: In Uie event aw.
applicat-iori for addifiozW storm damage rerovertT is filed, AEP--0I-6o sba1I bear the burden
of proof of deiuorL5€ra#7ng all t.1i& cc,s.ts ,vere pra&nt1y inc^d and reasor7able_ 5€aff and
any hiterestc;d parties may file comments on the applicatioii within 60 days. after AEP-
Qhig doclcets an app Iicaiiozi.. Tf azi;r objections are not. resolved by A'FI' OEiio, an
evzd.enhary heazzng, x,aill: be scheduled, and parti.c.>s ha-ve ffie opportunity to. eonduct
discovery aztd pre-sent testitnany before the Conu-nission: Thus, OCC 's ec^r^c^rn on t1^.^
caic-cztatiorc of afapropria€e carr;rhng czaxge.s is prerzmature-

20, Otlier Issues

(a) Cu-iiable Sezv-iee Riders

M. ESP 1, based on the lack of certain information in the record, d~se Cor.n.rcizssion
determined that c-tzsEomers ander reasonable arrangemcnfs vr%th AEP-Qh.to, imludin;, but
i:tot hrnit„d to, ezi.ergy ef.faciericy/ peak derrtand, reiuctioit arrangernent5d ecox-iorn.cc
deveIoprzr.erit aix'angaznon€s, urzr.xfua arrangern-enis, and otl-iar apec.ial tariff schedWes that
offer service dzscounts from the applicable tariff rates, are prohibited fxonn ah^o
participating in a PjM dem.a.nd respori8e program (DRP), uzAess and untsl fl-Le Com:r.-hiJsion
decides otIeL`v'-ksf: (FI7`st, F-SP EOR at 41). VVh.'tle fhe Co1?'tniisSlolti opined on tht? ,9bil.Yt'y of
cr:L,,to:n-ters in reasonable arrang;eamis with AEP-Ohio to parficipate in PjN4 DT'tPs, th^.>
Cc- =-. z.ssion dtd n-ot, in the context of the FSP 1, address the ability of AEP-0hzo`s retail
customers to pa:rtzczpat-e in PJM DR.^.'s_

Or;. March 19, 2t .̂^1.0, gn. Case Nos. 10-343-f<.L-ATA and 10-344--hT,-ArA, AEP-Ohio
.£ited an applicat%or.a to am:end-ifis entergency cizrtaibnenf service riders to pe--rmit customers
to be elisz.ble tr) pazticzp^.i.e in AFP-Dhic^'^ I^RPs, jn.^^ ate their custaz^;er szted resoxuces
an:d assiqrr the resources to AEP-OIuo to meet with the Compan.y's peak demand
reduction znmdaltes or cond.itzo"retail pazdd.pation in PJIM DRPs.

As . a part of this, mcxtifr:ed ESP, AhP-L3hio reco;xtz.zes customer Participa.tion in the

PJM di:rectl}7 or through third-party aggregators and proposes fo elmlinate two tariff
services, Rider rmergerwy Cuxtailable Services and Rider Price Cv:rtailahl.e Serv-ice, as ncc,
cu:stoznu eurrently receives secs.rice pursuarct to either r-ider. EnerNC>C endorses ffiis
aspect of AFP-Okii.a s modified ESP app1i..ation 6n the , basis that it3 supports the
provisiozts of Se-ction 4928.02(D), Revised Code- (-A.I'-Ohzo Ex. 100 at 9; AFP-Ohio F.x.
17:I at 9; FnerNC?C tsr, af 5-•6).

We c0ncux uri.th the Comparqjs request. Accordingly, the Company shoizid
elixrtinate Rider Emergency Cvrtail^^.^1e Services and Rider P,ric_e Curtaila:b-Ie Service froru
its #axiff senvite offerings and C-ase Nos. 10-^".r3-ETATA. and IG-344-EL-ATA, closed of
record and dismissed.
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In order to ensure zio mAnznem are unduly bitrderaed by.any unc-,:pected rate
innpacts, as ti^rell. as tc inarzgate any custo:mer rate clxanges, we direct AEP--01i_a to cap
r.ustofner rate irs.c.a-eases at 12 percesit avex rheir curTent ISP I rate plan bill schedcles for
the eiiti.re- te-rrn of the -.-nodified ESP, purstiant to our audtority as set forLli in Section
4928.144:, Revised Codee The 12 percent 1i.rrx.i:t shaU be detennined not by o;Teralt cEZs.Eom er
rate dasses, but on an :iiieL%viciizal. eusfi:omerby cusfarner basis. i-he ^.~ustozn.er rate %n-Lpact
cap applies to ztems approved witfin tiiis modified -E5P_ Any rate clianges ffia.t arise as a
:F>s.u:it of past pFoceedirzgs, iricIilding, any distribution proceedings; or in subsequent
proceedinp are not facto:red into the 12 percent cap. Purt-her, fl-ie 12 ppercer < cap shail be
rzonrkdized. for equivalent usage to eii.sure that at rin ppint any irfdividuaI customer's biU

impacts. shall exceed 12 percent Ora N'fay 3l, 2013, AEP-OMo should file, in a separate
dockctr a defailed acc4€.uating of its deferral impact creat ed by the 12 psrcezit. rate cap.

Upt3n. AEP--Jhio`s fJ1ing of its deferra.l ca.l.cu.tat-zoiis, the at-tozre€l-Y exaz3iinezs.q-a]I esFa^bl:ish a
procedural scheds.r.ler €a cons7der, arrEon^g other things, the deferral cast,s created, and -Ehe
C:ommi,sion Wiil m.aintaiia the diLs etzore to adjust the 12 percent Iimit, .as necessary,
throug^lout the term of^ the F^3Pr

(c) AEP-Ohiq's Out.st^_ ding PERC Tdtquests

`I'he Cozxtz3zi.ssion takes notice that Ame:ric.an Elecfric Pov,ser Sezn%ice Corpcxration
filed a rer€ei.red motion on 1AX-P-oiud`s behalf for expedited rulings On July 20, 2012, in
FERC docket numbers ER1J-2183-Ofi1: and EY..11-324W. fi the event FERC takes any
aCfiCsrl fl-iat 211c7y SigT17_fi-c3i'ttly alter the L,,alan£? of

this CO'.ItissioR's order, the (;-OnlMisslOrt

will make appropriate adj-usstrxsert#s as rtecessar^.=; SpeeificaLty, puzsrtzazxt to Sectioft
4928.14a(F), Revssc..-^ci Code, at -khe end of eacla. armlxaI period. of d-:is .LrtodrEzed .l^P, the
Cflrl'I1T'Li;Ssif}22 shall. consider if ia7y SI.IiJt adjustments, lIl_cJI1t^i-ng any that may at1Se. as a

result of a FERC order, lead to sig.-r3i.ficaszt7.y excessh^e earxiiia.gs for ,1-1.EP--Ofi°ra_ Ih-i the event
that the Corrrnrssicn firids th.af AF'P-(3hici -has sigzi:ificar^tly excessive earnings, A-El?-Ofdo
shatt retizr-Li any amo=:znt irr excLss to consuzners.

ITf_ ^S TI-IR PROPOSED Fsf' MORE FA)QRAf3tF. ;^ ^^F A^c^G,^TE A^;
^^?^Pd4KED TO TkIE REStT[::I-S 'f .f-IAT WC3UL,D , UTHTIZWIS.E APPLY UNDER
SECUO^,.a 49:28.142> ^.?EVISED CODE.

A-EP-OfZio co7-Ltends ttiat #h-e ESPf as prczposed, iz-tcludui.g its pricing and all other

t-errns and cand.itions, is more favorable irs the aggzegate as corn:pared to the expected
res-u-Its fha.t ivcrufd athenvise- apply under an fvLRO. To property conduct the statutory test,

AEP-f3hio s'ca tes that the propo-sPd p:SI-' must be viewed in the aggregate, wmch in.c.ludes
the stati.xtory price test, other quanii-£ia.ble bezxcfitsr.and the corisideration Uf non-

quantifiable bet-cefi.is (AEP Fx; 114 at 3-4)_ In eva-Ii.iating all of thLse csitedaJ .AEP-Oliio

w~i^.^^ss I.aura Thomas concludes that dae proposed E5l', irs_ ffie agvegate, is more
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iavorable that f:hc results tcat woutd o"ther^rise apply -^indc^r. ai) MRO by a^prc^xizrtatel^^
$952 milticrn. (A-EP--C:thio Ex_ 115 at i.:xhbit I JT--J, page 1): I-rz a.c3:d.: dvr^ Ms_ 'j'1-zprna- s s#ates
that there are nmnerous benefits that arre z{at readily quanLifiable (fd).:

Irk conducting the s#c'i..wtoI'y price t^,£'st. Ms_ 1-b.t3STias 6TTa:iI2s that shQ utilized Set:t16ri
492&20(j), Revised C.ode'a rritt..rpr€tation of markjE^t prices for g^dar^ce in c^cfe^rz^iTrrc; the
compefitivobertclun:ark lrrice- In establishirrg the corxzpeti:ti,ve Iae-iclux-sark price, .A.El'-01-tio
used ten coml.^onezits, includi-Tzg tha rapac_ity component, w.hich ijicludes the capacity cost
that a supplier vvould incur to serve a retail customer within AEP-0h=`_o^s :Semice territojry
(AEP>0huo F-x. 114 at 15)_ AEP-Ohaa concluded that the capacity cost to be iziil_i-zed in tbe
.szatcxfozy price te-st should be $355_72JMW-tiay, based on the notion that AEp-Ohi-o will be
opemiing under i-^,- FRR obligation and the ilull capacity c€sSt rate for A.Ei.3--Ohio should be
utili-zed in the cozape-Eiiive b.enclTzrtuk lsrice; By using 5}355.72fMW-day, IvEs. Thonias
concludes that the statutory price t-ests1Tac.Ts the F-SP is niore favorable t1an art. WO by
$256 niill.i.c,^ (A.E:I'-Ohio Ex_ 114 at Lj'I'-I page 3), 'NIs_ :t'Iior^s also condtzc^d ar^.
al^ia.tive price test utzliz.izT^ the €^;c^-#ier capacity proposal z^tTr^'i..hcxs of $146 and. $255 as
tl2e capadty c'{1sts; and €oX1cli2dEs ffiat modified aSP would b^-- T7K3$e faVCiI'able"t7aZ1 an

:€vIRC3 $80 miil:i.pn (id. at LTr 5 page 2). In liglit of the C^.-^mm.issiola's e}.ecisiori.Irt C'a.se No.
10-2929, AEP-Ohio indicates the iise of the $1SB.8 capacity pr'zcewaul.d result in fhe NIRO

being slightly less favorable bv- $126 nailli.on, but when factoring in .t^E^'-t]tuos ertergy-
csnly slice-of-system auction the statutory price tes.t comes out almost even, w-ith the MRfl
being slightly rzzore favo:rabie'dY approximately 2.6 ^nilli.an (AEP--Oluo Reply Br. at 97-99,
Attachment B),

Lrc addition, as AEP-Ohio explain-5 t.hiat the statutory test requires fhe proNsed ES:p
be roviewed in the aggregjAe in add-itzon to Lh:e pzi:cc test, other quantifiable bene.fi.ts need
to be coi-isidered. ;pedfically, A.EP--C3nio points to capaci.iy price cliscqunt from AEP-
Ohio's $355:7211 -NfW--clay to the tavo-tier discountai capacity przcing for CRF-S provides,
W.hi-rlt resulLs in a benefit of $988 trdllion- Th acicii-tion,r in her a^^.;regate test, N'ls. Thorn-as
ackn_owIed.ges that while the RSR is a hartefit of tlxe. proposod modified ESP, the RSR witl.
cost ^2," mitiion c3uring ffiQ term of the mor3.ifieci. ESP: Ms. 'Ihomas explains fizat the GRR.
should not be Considered in the aggregato analysis as the results WQuld be -t7to saaae under
the proposed ESP or an MR0, but ncsfes if the C-ommission. detemuncs otherwise the
consi.deTatZon of GRR would reduce the quantifiable benefits by approximatcly $8 m%Il.ion:
BY Wang these addiliopal quantif^;^ble factors into consideration ir} addition to the results
under the statutory test^ AFT-Oh'o asserts tha€: the toW c^ua-ntifiable benefits of the
nac^c.€ihed. ^SP are $952 rni.Illon based on the statutory price test using $355,72/-T%4W-day
(A:F-P-Ohio £ac. 115 at LJT-4

Regardh-Lg no-n-clua:ntifiable berto£itsF AEP-t)hia state-, tfr,at the modified E-Sl' will
prov-ido price ce-rtainty for SSO cust(imers AThile prosenti.rrg increased cusi-a^^^ejr shopping
oppoz-turii-ties: r;EP-Qhio provi.des'^dhat the modified ESP wi3l ersure fixrancial st-a:bilit, c)f
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r°P-{)hio and pmvides for a necessary tramsat7on towards the coknpet~ti:on while
ack-nnwledg,mr, ^^:z^^--Ohio's cxi,st-iiig corct-ractisa€ az-ici FRIZ obhgatlort.s. APP-Oli:o vlsii
opines that the m.odified ESPadlazices sta^te p olicies and ^.s coz7szstent with Se^ction 4928.02,
Revised Code.

L^ addition tc the stahLtory test conducted by AEI'--OIiio wiinE^ss Thc^ula5,, several
Other Parti.es Coziduried the statixtory test pt.rsuant t-o Scction 4928.143, Revised cdde_

(V-C, FP,S; Z.EU, DEIZ a-nd Staff aail:ege that t,he,statutory price test ac€sddy indicates that the
-aodified ESP produces resuits that are less favorabSe than what v^oult^ ot^sc^rvu^s^ apply
ur^^e^ an MRO by ^^^arres ran,-,%t)g Jrora ^WmilSfon to $2.427hillion (See CCCEx_ 114, DER
Ex. 102; .SEU Ex. 12...i, FES Ex. 104, and Staff 1;Y- 11.€3). Speeci{ica1Iy, OCC witness. lExon
pOint-' ut t^1at ^,^;P-^,?hi:o`s t^.ss^.^Ti7ptic^n of a$:355.^f P^-day capa-i^r cl^;^e is
jxaapprr^ tp̂raau,Y but rather, the capacity ch.aTge approved by the Ccarnrxussion in C-ase No:
10-2929-U-IJNC should be u.ti.Jized. P-arther, OCC;- notes tlzat any costs associa.ted.with the
CRR should be included in the statutory tes4 as the CRR would not be available u.n:der an
MR.O (Id- at 24--17); Izx ad.e1i#iort; C3CC pc,ints out that in eonsideri.RS; any non-quatztifiable
beneit-s as5ociated with tI1e z^odified ESP, the aggregate ^t should consider ac^:di'grfal.
costs to c^c^^s, a:.^.sociated with items such as the DIR, ESRR, and grzciSmAj^T rzdk-r,
whic.€x, whz-Ie zt.ot readity.quanfi-able, are c'uxx-en.fIy kzYo-wzi to be costs associated with the
modified E5P (1d, at 18).

FFS and IF-I.I raise similar cQncerrs in utilizing AEP-Ohzo`s $989 msllio^.-^ as a
qttig-niifiable: bezaefit: IFS states that -ihe Cflmimissinrt previously fourzd. the caz-Lszderaticrzt of
discotlz-ited capat-̂ ity pri-ttg cannot be Co.r€siciered a bc-rtefit because it is. too specuta.tive
(M Ex_ 104 -It 14-16, IEU :Ex, at 50-5,3). IEU, DES.Z, and FES provide that AEP--ohio
overstat^.^.i the rontpeiitive benchzxaark priee- by fai1ing to use a znarket-bascd capacity
P'Tzcea and failed. to properly consider tlae costs asscKiated with the zm:6dified ESP incSuciing.
the RSR, GRR, and possibly the PRR (k^ at 76-25, IEU at 49-72., DER F-x.1.(12 at 3-6). I+,/1r.
Sclini€Zev aLso comSuded, that diestatutory test zndieatcs that the mOdified ESP is worse for
customers than dte Stipulatio:a .pSP, and approval of the modified ESP vw-otiId harm the
development of a compefititi,e retail markef by Iirni.ti,,^g CKES providers' ability to provide
a] temativeoffers to cnstomezs (FES Ex. 104 at 33-4.4

IETJ, D-.R, and OCC argue ffi.ai M^s. Thomas incOrrectS.y assumed the MRUs
bIertdin.g requirement should have been accelerated, as it is unkely the Commrt.ssiozz
would authorize art MZ:0 with arty bleDding other U-mn the fauIt blending provisions of 70
percent ESP pricing and ?,^ pez^p ^t ^azket prz^ in ^, as is consistent with Section ?^9.^,1^.
Revised Code (DER JE7c, at 3-6, OCC Ex. 1_14 at &9): Fuxther, IW gzggests the coml-ldssicln
cons3der the Jurze 2015 to -May 2016 c^eliv^er year as ^:-t of the stat^zt4ry test analysis, as
,A:EI' C7hiO is seekstig COn.mLqsion approval to conduct aC:SP .frz.t the eatzre SSO load
beginning in June 2015 under this modified applit .̂atzon (IEU F-x. 125 at 73).
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Staff witziess Forb-tey conducted fhe staEufarsr test by blen.dzri; the ;r:t^arketrate: with
t?-Le SSO rates pursuant to Section 4928.142(D)f Revised Code, but noted Fha.t the rn'a^ket
rate is ex-#-rmQ.Iy i;ncerta.in due to vola€iIiE:-y of fOrward canf.ract prires: -Mrr. porfney
calcu=ated the auerabe rat-es un.dcr AE:I'-Ohio's tnodified ESP ai-id c+3mpared 'them to dle
residts -th.a.t would accza under an MRO on RPM price capacity, $146.41, and $255. Mr_
Forlizey comluded that iiti:der all th:rez. scenarios the modified E'S:I', is less favorable, but
noted t:I-f.em- aare other non.-quant-ifiable : benefits, htclndzng.: AFP-C?hzo's transition to
competitive zttaxkets, vvbich would Le adfie.veci iiiore quickly thaxz through an WC) (Staff

Ex. 110 at 3-7)_ M revised W. FoA-tey`s sira.iiztory price. test }zsii-ig t:he :$'18#3.$8 price of
capacity a.nd ct^.^tcizi ded an iV1RO would be less expensivc- by $277 gns7lion (FES Reply Br. at
3-1).

The ComaiissivnJinds that, while AEP-Dhio made m.ultipe errors r.n conducting
-the stafutoq test, ure believe tIxat these errors are car.rectibie based on evidenc;e cont-ai.n.ed
TArzt:hdi the recor.d. Under Sec-fion 492$:143(C)(1), Revised Code, we rnust deterlnl^ne
vahether AEP-Ohia vhas sustained xts burclett of proof of irttiicatixig whether the prciposeci
eleciric sef;az3ity plan, as we've modified it, ix-icludzng i{,-s prici.ztg, odher. terms and
eondzticsns including any def^rals and future r0coveay of deferrals, is iliore favorable in
the ag;g-erate as cozr.tpared to resd.Ifs that woTZId cs#henvise apply xuader Sectiort 492$.142,
Pevised Code. Fux}her, we must ensure oux analysis Sooks at the etiti-re modified ESP as a
Lobal package, as the S31Frem..e Cour< of Ohio has, held that SecLion 4c3f'8.1.43(t"-)(1), p,evised
Code, d_.,es not bind the Camnnission to a slrict price coinpar%svn,e but rath.erF instructs the-
C-csmznission to consider other texa^ and conditions, as Ehere is only ane s.fab zfory test thai
looks atan entire ESP in the aggregate (Irr re Cblurribus S. Pa .̂^aer Czxr 128 Ohio 5G_ 3d 4:02,
407)_

Therefore, a., AEp-01aio presented its anaiysis of this statutory testr we first l:ook at
the sfa.iufoq pririrtg beA and then wilTexplcsre other provisions, terrsms, a:nd conditi:ort:..̂  of
the proposed F.SP tEiat are ooth c^uantifi.able and., non--quanfifiable. In can.szder.ing AEP-
Ohio's statutoryprice test, eor.isist-p-nt with Secdoft 4918.'143(C)(1); Revised Code; ;ve mit.st
look in pa:rt at the price AEP-Ohio's proposed ESP, av we've modified it, w-ith the pzice of
the resu1ts that would ofhervi.se apply "der Section 49' ?̂$.i42, Revised Code^ The way
AEP-Otuo calculafed it.s sta.futory price test pret-..l.udes us from accurately deteaiidnitag the
results that would ot:ienvise apply uRder a riarket rate offerf as it begins its analysis on
jui-Le 1, 2OIZ

To accurately detnraii^.^.e what would cz'd-tenvise apply -tzr3dex Section 4928.14?^A}(1)
Revised Cade, for the ptixposes of comparing it w-ith this modified E5i;we begin by
Iookzzig at the statute for guidance. Sectior^ 492$.142(A){1}T Revised Cade, 3ziandafes that
'my electric di5tributi€sn ueil'r-f<,r the.t wishes fo establish its St-andard se-rvice offer pziee
thzough a nakk.et rate o€fes must ensure the competitive bidding process provides for an
ope.n, fair, azid traz€spareaf competitive sali^.^.taiion piwess, i-%riLh a ciea.r proclucz defini.tion,
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sla.ndardizYd bid evaIuafioFi criteria, oversight c-?f the process by an irzdeperzdent thircl
gax-t.-y, and an ecaluatioat of €he stzbirif^ted b.ias prior to se.ioc* t`sng a'wirmer. For the
COMInzssion to appropriatelv predict the re^uits that would otli:exwise racc-cYr under tl
sec#icln, we cannot, in good consciE.nce, compare. prices durz[Ig a t:zine period that has
elapsed prl.Or to the issuance of this or.der. Nor can we, by statute, cotnpa-re ttais rrzodi.fied
p^I' price taith what would athlerwzse apply tuxder Section 4928.14:2, Revised Code,
begi:nzung today, as it would be impossible for AFP--Ohio to iFmnie.diu..teIy establish an
alf-c-r:nat-e plan under Secfiozx 49,2d.14Z 11,evised. Code, that mee€;s a1I die sfatutor3f criterria,
Therefore, for the C"oammissinn to approprzately cornpare tlte pz-zce: cc.^rrpoxzejits of tj.zs
xnodiEzed ESP with the results fl-,at wc,Wd otherwise apply wzder Secliorr 4928_1.42; Revised
Code, we milst deterr`te the aino€int of dme it would tak.e :AZP--Ohig i-o.inplerrvnt zts,
sta-ndard service aar price with wliat would otherwise apply ujRd:er Eection 4923.I42,,
Revfs.^ Code.

As .P-E15 uTI'ttkesa Banks testified, aJume 1, 2013 start date would provide AE.f'-0hio
sufficient time to plan for auctions, develop bidding rules, and the auction s€ri7eture, aII of
wl-+.i_dh arerccquirernents of Secti:on 4928,142, Revised. Code (FES L-x. 105 at 20). f-a I,i,ghf of
this testimony, we believe ff zat we s.hQutd begin evaluating ffie statutagy price test analysis
approxarnately Wn rncriaths from the prese-nf, irz. order to -etefezrriine what wQWd oihezwise
appl}T. Therefare, in coartsiderir^g this n-toddaed ESP vo'irh the results that would other^vise

apply under the statrxtory price test, we vsrill conduct the statutory price test for the period
between June 1, 2013, a-nd May 31, 2015,

rurthez, in conducting the statut'01y grice tcst, Mrs. rf'hOmas erred by ufiliLinsl
$..;55.-/2/MW-day for the capacity coznpoxteai of the competitive tezu_bma_rik price: `Chis
aIuMb,--r wa;, unilaterally detprmzr.ied by AFP-oi-ao and justified as 1`^EP^7h:to's cost of
capa6tY; which is entirely incor^sistent wi-th the Commisszon's cleterzni;nation of ,A.EP-

ohio's cost of capacity being $18$.W Alffiough we believe ^...^-OM^Ys use of the
$355.72jN4W-day capacity fig^rre is flawed, we are not pez'suaded by parties whea argue

the capacity component shcrald be xrtarket based and reflect RPM prlces: 'Ifiese parties fail
to consider that AET-01-uo, as azt M- eniatyr wiU be suppl3izztg capacity for i:fs c^farxa.era
dtrougho-ut the ^xm of this R3P, whether the custotx-zer is adi SSO c_-0 storne? or the cus^c^mer
takes. service throzzgb a CRTS prov`tder. Thus, even under the resuits. that vrDuld ottierwise

apply coztsistent w-i#:Ii Section 492S.1.42, Revised Code, due to AEP.-Oh2.o's remain_ing FRR
c bligations, it wmild` stilI be si-ipplv-i.ng cafsacity'to afl of Its C-zstomers tbroug}t 2025 ^ We
find it is i.rtapproprzaie to consider market prices i.z^ establishing fl-is capacity &'rrf.poriez3f,
even though RPM prlces are corisistent -wzdh the state cv' pmsaticrt mecJEapism as AEp-
Ohzo zs and wi.tt a°ema.in an. FRR entity for the immediate fuLure. fq cazi:ducfing the
statu3:ozV price test, we shaU use AEP--Oftio's cost of capacity of $188:88, as supported by
Case 10 -2929, for the competitive benchmark. .
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^4rext, we need. €o addz^;s the approprcate blending m.etIxod under i-he sta-hzfory
plice test for the peiiod af faiwary 1, .2Cb15 t"lirough jurRe ?, 2-015. In light of the €.IearIy
defined statLitory blending percentages ccs.r tained wifbira Sie.tiori 492$,142(U), Revi.scNi
Code, as well as past Commission precedent in conducting the statutory price test, we dt-)
r-of find it appropriate to use a 100 peTcer€i: -blen.a-ig rate f-or the final tave :mon.dls O.f t--fe
xriodified F,SF'. See Duke Energy Ohio, C ase -No. 10--2586-FL-&'--'O (February 23, 2011):

AccordinglyP we need to adjust the pe-rcenfiageG of iffie- MRO pr-ici-iig eomponerit that as.
indicated inAII'-C3liics's reply bzie.f tc, 90 percent of the getierati(m =servic.€> priite and teit
percent of the expected market price .for the period bet.weeza June 1, 2G13 to May 3; . 2014,
coi-tsistezz.t with Sec!ion 4928.142(8), Revised C'ode, and in.crease the MIZO prxCZng
cc zrfpanezit to 80 percezit of the ger^ezaLion service price.and 20 percerif of the expected
n-Larket przce. for the period of June 1, 2014, to May 3 31, 2(}1.5. By ni,aic:in.g thesel
modifications to the corztped€icTe bezt^hmark pr4ce, as ivell as the $188.$8 cost of capariz-y
figl2xer we conclude that the Stat-aft7',Ly price If--,t 7S'l.d1c3.te..s the modified F-13? is Xrl€3re
.€a.vcarable tfazi the xestil:ts that v+rogrid ertherwise oc,_.°ur_ under Section 4928.142, Revised
Code, by appxoxzmacely $9.8 .txkttl7_on.

O€ir analysis does not etrd here, however, as we musE riow consider the proposed

F.SP's ofilzer provzsicrn-, that are cf€tantifiable. As we previously estab^sheci in the
Deceznber 14, 2011, Opinicsn and Orderf we ^t^"Izeve AEP--Ohio znust addre~sg costs

associated tvrth the GiZR, as it is noii-byrppassable pursuant to Section 4928.143(B)(2)(c)r
Revised Gode, and thus would not occ-cir under an 7vIRO, Th-emfare, the costs, of
al?prOxi.nrnat^l-V $8 m::[lion znust be ccxrTSidered in oux quantitative araiysis. We understand
fhat the C-RR is a placeholder rider, but we find that the costs associated vAth the GRR are
kzto-^vn and should therefore be h-tcluded in. the. quantitative benefits. Likewise, we must
€:oaqider tlie costs assoczated with the RSR of approximatetyr $388 mil'Iion. ist our

quazifita#ive analysis_32 T1ie xndu:sion of any deferrral aniount does uot need f o be included

iri our analysis, as it would siiU be recQvered-under an NMC3 pursuant ta the Corn:missiori s
decisic}n in ffie Capucit-f Case_ After iucluding the statiztrtry price test six fa-vor of the :FSP
by $9.8 million, and the qu.antifi-able costs of $388 rz^Ogr; under the RSR azxd $8 rilliQn for
the GRR, we find an NIRC3,is more favorable by approximately $386 million.

By sLatute, tsur arta.l.ysis does not end heret however, ^ks we znust consider the non:
q.s.aittifiable aspects of the modified ESP, fn: order to view the proposed pIaxi in the
arg-Tega.te. We acknowledge ^t there .rz-tay be costs associated with. diste"s.bztioia related

'Z The KSR cietex^tion af $3$8 rinitbon is celculated by tail.in.g the $508 raztJ:wn FSR recurery amouxit and
subtrac-aig the $1 figttre ta be tievnbed towards the Capacity Case de€c-zml, as rE^covesy bf this d.t-ferra.l
will occur uxrder either an ESP ar an RMC3, Usisig I J'T-5 i.n AEE'-OhzQ Ex. 114, wbEezr we consiciex Ehe total
c€sxnected load of 48 mitlion kWh and mu3.tip15• i:t by $1. ever fLe term af the modified M', wip re.ach a
fFgdix£* of $144 ZYIAo7i i'S3 be deVC>fi--d towards the Capacity ^3S2.Li£'.fC:.rml Ha>wF'YQ`, as'the .;'^^ ZeL:ovezy

Et2B]QidPt I:Tir7'P.s'3_*;e3 fS1 $4/'-KYMIT in the fLL'7c"tly p,,.a,T of the modified ESPrwe also LZLilstilct^.̂ 61^.?!'t, fbr c'tlt7f3f-Te:a^'P

" in the RiIZ of $24IFI3.ffioI7,( whif.hls also C'aki1la tt^ by cC1d:tLf£f'tE'd load IR L)U-5, .^iIs.E:SefoTe, the actual

amotud" Nvhic1t should be bicfu:dea1 irt flee fest`"ts $at3$ r.nilfioD.
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riders ajid the gridSmaz-t and E^RR ttiat cur.rexitty are not readzl:.y.quantiEiabIe, we teIieve
aity of these costs are .signifacarsfly outweighed by the nnn-quantifiabie benefits tfiss
modified EST leads to. AIthoug-}i these riciers rctay end up having costs associated with

them, they would support xeliawity improveme.nts, wNch will benefit all AEI'--OI.aio,
custor.n€rs-, as well as provide the opportdznii^,, for custame.rs to -atiIize efficiency prograaLs
that can lead to Iower usage, attci, th.tis lower costs. Furt-hez`, these cosN -wil1 be mitigated
by fl7e in.crease i-n a.izctzon percentages, iilclud.irig the slice-by-sEiee actction, as we modif`xeci
to terc pez'centeach year, whzch- will caf&et sonie of these co,st;s zn t.i.e statQtol-V test a-nd
moderate the impact of the modified FSl? Fizrther, the acceleration to 60 periezzt of .1`iEP_

Ob.`rors ener-gy ordy auction, by June 1, 2014, not otily enables cusfomers to take advants€ge
of market based ^Srices, but ^sv crEntes a qtral}taiive: benefit -wiuchr Yr,-hi.Ze not yet
qua_ati£iable, may wOt exceed the costs a.:s:socia.ted with. ^e GIZR aris.I. R.SR.

In addition, ^^e the RSR; au.d the iiiciusion of the cief ,̂^rral -,^dthur €I7:.e RSR.a:re the
mrsst signifiran.t cost associated wsth the modified ES:i'`, but for the RSR it would be
zn^pr^ssil^l^ for AEP-C?hio -to com:plettaIy p:articipafie in fiffl energy and capacity bated
auctions beginning in June 1, 2015. Although the decision for AEP-t^bjo te, ixan.srtion
towards cornpetitiventarket pricing is soxnething this, Commission strongly suppoi ts and
the C-encrat As,%mbiy anticipated in e.nar_tn.g Senate BiE( 22-1, the fact xemair^s ffmt the
decision to rzzove towards compefitive aiarket priczz-i.g is voluzttary under the statute and in
tl-te event tl-as ESP is wz'^^drawrm, ar even replaced. Avith ar}. MRO, there is no doubt th-at
AE"P-Ohio would xict Iae fugy engaged in the compedfive maskefiplace by june 1, 2015.

The Mc^st s^gnificant of the nox^^uantifiable beczefits is the fart that in just €arader
twry and ahaI# years, AEP-Ohzo tvi.li be deliverirzg and pj-acin& encrn at market prices,
'Klhich is sig^uficaittty earlie_r -tha:n whaf wmid otherwise occcu' under an MRO option. if
.AET-Ohio were to apply fbr an. MRO it is not £easzbfr: to concJnd.e that enerff woaald be at
rnarkeE prices prior to jun:e 1, 2015, even if ttae Cc:inmassioit were to, accelerate the }

_rcelltages set iort.-s vnder Se iicm 4928.142, Revised Code -Mirteen years agrs, our
gp-neraI assembly approved Iegislatio:n. to begin paving the way for eIec€ric udUt-ies to
t-rartsition towards market-based pri_circ& and provide eonsumers wzth the ability tc^ choose
fneir electric generation supplie;r: Whi1.e the process has not been easy; we are confident
that this plan -wilI result in flie outcome the gerzerA, assembly.3_ritentied iani'er both &-^naf:e
Bffl 3 and Senate BiII 2._.71f and Ous inridified ESP ;cs the oAIy meagis sn wlzich this can be
accomplished in less than two and ahaTt years. I`urtlti.er, urhile the znodiffed ES? Will Iead
us towartis €:rr.ie competition in the state af:OI:c%o, i.fi also ensures Aot ofdy that ecastom.ers
wiE have a safe barbor m the eve-nt there is ^:My ume.rtaipty i.ri: the competitive market-s by
having a constant, certain, and stabIe option on the table, but also ti:taf ALT-C}:hio
n-iaiz-itaiAq its #ui.ans_ia1 stability nece&sary to continue to provide adequater safe, and
reliable serv#ce to ts cLLstomers. h.ccording^yf we teli.eve these rcon•-quan.tifiabje 'er-nefii^
sigrffica.nfly outl'^"eigia any of the ocysts.
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£herefore; in i^^^^;hizig the sta:trxtoxy price test which favors the modified F-SI? by
4,9.8 m.:iiligzi, as Yvell as tb-e cFaaniifiable costs ^md benefits associated ^th the modified
ESP, and t-te jao:xi-quanfifiat1e berie.fit.sF as we find the mc>difjec3. ESP, is zxxore favorable. in
ttxe aggregatc £b.ar, wwhat would othenvise appIy amc '̂.er an MB 0.

IV, CC?NCT..USIOIq

Upon consideration of the modified ^.,SP application :Ez:Ic:d by i.he- Cornpan^y and the
prov%s£ora;.^ of 'Section 4?f^_143(Q{1`, Revised Code, the C'omirds4ion firtd,s that the
roodi£ied ESP, including its prir^.^g and aU ath.er tflrrrLs and ccisrditions, including deferral.,s
and future recovery of deferrals, a,.^ inocii£ed by U-us Order, is more favorable in the
aggTegate as compaxed to the- expected resW#s fliat wotld otherwi^?e'appiy under Section
4918.14.? Revised Code. Tberefare, t.^^ ^owardssiora finds that 0-te proposed ..ESP should
be approved, with t-he caodificatxonIS set forth in ffiis ()Tder. As modified. hereitx,. the pfan
provicies rate stability for customers, reve-nue certairtty for the Company, a-nd faciiitates a
£ransxtiorr, ta market To the e-xtent that intervener.s have proposed modifications to AEP-
C`3h£o's modified F-qP that bave not been. addressed 1by t'Lis Op'nu-on arid Order, tiae
Ccfmm;is.s£on eareclucies that the requests for srzch zrccxiifzeations. aredeziied:

AEI'--()Wo is c[i:rected to file, by August 16, W12, revzsed, tariffs con:sistent with tiiis
^.̂rd e-r, to be effective ^ith bDLS rMciezed as of the first biBsi?,g cTele iri-September 2t}12..

V. F1NDIiNGS C3FFAC„I' AN-D CONCLUSIONS OF LAW:

(1) O:.' is a public uti.liiy as defiiied in Section -1905_02, Revised
Code, andf as sucht the Corr^patxy is s-ubject to the jux"ssdiction
of tl-:is Comnzs:ssion.:

(2) Effective December .31, 703.1, CSP was znexged wY.th and izxto
OP coiisis-tertt with the Comxniis.sion's Deccmber 14:; 2011 Order

i..n the ESF 2 clases. '£"ne merger ~,vas a^onfirn7.ec€ by erzt€-y issued
Mareh 7, 2012 sn Case Nv lC?--2316--EL-I3N, C

('3) On Marc£i 30, 2012, the C'om.p'a_r^y fj1ed modified applZcation.s

for an SSO zrx: accordaiice with SeOQZx 4928.242E Revised Code.

(4) On April 9, 201.2, a. t-eckrdcA conference was lzeId regarding
AEP-0hio's rn.odified. ES.I?` appliCaticans.

(5) Nloiice was pu.hlished and public hearizg swere held in Cantvrt,

Columbus, ChilIiccrEk.ie, and Ldr-na whexe a toiai of 66 -c=,if.-aesses



et a1.

(6) A preheaxirig conference oia the modifiec. ES1' aipplzcatzcaII. was
held on May 7, 2012-

-78-

(7) The folIoWing parties filed for and wer, granted int(.rv,entior, ir-i
A.Ep--C)hWs moclified T^Sp 2 prooeodiz^^:g: IEUf Duke Retail,
OEG, t.^HAt OC'C, C?pAE, Kxoger, FES, Paulding, APfN,,
OMAIG, AEP Retail, P3, C~cs.nsteHation; Compete, `RUC,
Sierra C1^i3L^, R^':^A., F:xelorg, Grove City, AICUO, Wal-Mazt,
Dnrn%iiion. Retail, EI:I'C', OEC, Orrne-t^ &ie.ri-Loc, IGS, Ohio
ScIloo.ts, 01iao Farm .8ureau 'F'ederatinn, Ohio RPstarrramL
.^-^ssociaiion; Duke, DEC^W, TJiaec#; 'rhe - 0hio Autoinahile
I7eaIeri^- Assoeiation, Day¢on Pov,rv-r firid Light C~om.pany, I+1RB,

Ohio Consfruciaon; Mater-ials Coalition, COSE, Sord.er Ertera

rlecirzc Sk:rvicos, Tiic. f U1IE; (Sumn-it Ethanol); city of UFxpex
A.r.Iington., Ohia; Ohio Musines.s Courwil for aClean: El:onom.y,
City of Hi.ll.sboxo, Ub.io; atid. C~'^'V Power Development, Mc.

(8) Mofiom for protective orders were filed by AEP-Obio on july-
1F 2011, May 2, 2012, ^y €7MAEC, IkU, FF S, and Exelon on May
4, 2012, ,AEP-0h%o on -May 11, 201-2. The atirsx-ney examuiers
granted ^e motions for protecf.zvc- order in the evic.(eutiary=
hear'.g on. May 17, 20'[2.

(9) AddiiimaI motzorts for preriectfve c}rder were filed by Ormet on
June ^^?9, 2012, and July 9, 2012, by IEU on jvne 29, 20:12, and by
AEF-C3hio on July 5, 2012 and fu.ly 12,2012

(10) The eviderctiary hearing on the modified ^^ 2 was called ora
May .17, 2017,. a.nd ccsnc:Iuded ozz ju-ne 15,20M

(11:) Rrie,fs and reply briefs weze filed on June 23, 2912, a.nd: ^uly 9,
:2012, .respectivety.

(12) Oral arguznents before the Cornrnz.,-ioii were held on July 13,
2012

The proposed mvMed ESP, as modified pursuant to this
opirdon and order, includin.g the pricin.g and al1 other tenn$
and candif-ion:s, deferzaLs and fubixe recoverr of the de:ferral,s,
azid quantitati.ve and, qxzalitative benefits, is more favorable ia

tie aggxogate as compared to the expected z-esu,It.s that -v^Toulci
otherwiso apply under SCctinn 4929.142, Iievzsed. Cocle.
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V.I. O-RDF_,R;

It is,. tliereforif

C?RDF-RRL7; That TBEWs and BiUiaid's xoqueszs to withdraw from these
proceedi-ii ;5 are gmnted. It is, Iffirt-her,

ORRDERED, Tbat the motions for protective ordez a...^ d.zsLussed h&ein be granted f-oz'
18 mGRt-hL-, fr€^,zm the dat^ of q-us Ordian It is, further,

OP.DLIZEI3, That the Campa-Tiy shcruld elim:imte Rider psz-Fergenc^ Curtailable
Sex-vi:ees (ECS) and Rider Pi'ice C-urtailabPe- Senrice (PCT::,) from i#-, tariff service offerings
anci tL-tse ^.;os. 10-34:3--E-L=A,"I'A anci 1:0-344-,EL-AT.A.I eiose-d of rer-orcl: and dismiss,ed.. it is,

ORDERED, That IEUs reqae E i:o revi.ew the prr3c:edvra1 rulingp is denzed_ It ^s,
ffi.rrther,

ORDERED, That 0(7-C/AP'N`s motion bo take adxaWstrative notsc. e be denied, It
is; fu-rthtr,

OP.DEREb, That OCC/APJN's rnotiozz to strike ARP-Ohies reply hrief be granted
in part and deried in paz-t. It is, fusd:crP

ORDERED, -1hat the Companyshafl file proposed f3iza1 tariffs eons3s:tent w%tla ffiis
Order by A-ugusE 16, 2[71.2, subject tia ivmriew asid approval by the Commisszon. If is;
further,

. . - ' . ' I

00.00 0QiJ
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ORT^EREDF That a. copy of this c3psniorti arid UxdeP beverved rii-e zOl parties of recvj:d-

IHZ 1?UBLIC UITI,7M COMMISSIUN OF OlilQ

,^ .

Tod chler, C'birman.

Steven D_ Lesscr Atcxe l'. Porte-r

. Chexy€ L. RoierEo

Entered irt the Jo^ur^Ia.t

.^^

Barcy F. McNeal

SeGM4^

000000103



BEFORE

'f E. PUBLIC U`ITLI"MS CC'1t^^NTISSIi^N OF UHIO

Ira. the Matter of the Appli.cation of .}
C.Qlurxtb-us Southern Po^ver Comparzy and }

0I-uo Power Company for Author.xty tc^ ^Case No. 7 t-346-FL-%,fl'
F.stablzsh a Standard Service Offer ^.'ius-czarzt ^ Case No. 11-3-18-EUSSO
to Secfiort 4-928.143,. Revised CodL, i tl-te ^
Form of an Eleotetc Scmrzty Plan. }

In the Maite-r of the Application of )
C<oIimabtLs Southern. Power Company and ) Casf-- No. 11-3 )49-EL-A.AIVI
OMo Powrer Corrpany for Apprcvak of ) Case NQ, 11-350-F-T;-AAM
Ce^tain Accouzz^:n.g Au.-thorif-y, ^

D^EN^ ^It3 t^P^^^£^^T UF C^1Ik^t^L^^I+^?r^EI^ C^^I^Y I L ROBFR`Z`O

I decline to j'oin my coLeagues in fircd^g that the quantitative advanta,^,Y e of
$388 n-Lillion cioRaxs that an MRO would erqoy over the proposed ESI? is overcome by
the --tion--quantit=zabZe bene:fif of inovingto n-Larket two years and three rsionffis faster
than what would have occurred Yard£.a- asi. MR0. For ttus reason, ado not find Lhat the
proposed modified ESP, as rzaodified, pursua-Ta to the opinian ai-.ad. orders ineluding t}te
pricing and aJJ otlier. terms artti cond?tioz-is, deferrals and fa-L.rre recQvexv of the
de:Ee:r.raIs, and tluazztztati-re and qualitative benefits, ^s irtiore favo-rable .in, the aMepie
as ccrmparecl to the expected results thaU zzould otherwise apply under Section
4928.142,. Reuuised Code, Because of this corcclusion, it is unnecessary for me- to discuss
fur-fher arty individual conclusion ^vifihin the order or feat-ure of tii.e E$l'`.

eay2 I ._ RobeTto

CLR/sc

Entered in #he joiamal

^-^-c- K-eaf

Qab000l



BEFORE .

1Z M PUBUC [TTII;1,'f:IFS COUMISSION OF £J.f-HO

fzi. tlle Iv14tter oI the Applicatian ok }

C-0I1zzrdrus -qcjutbern. I'ower Company and )
Obzo Power C^omgarty for Authority to
l=stabhsh aStandard Service Offer Pazr.suant ^
to Section 4928.143, Revised Code,.mi the j
Folin af an Lec-irie Sec^-,rity PIan. ^

Case No. I 1-346-frZ,-SSO
Case No. 11-348FI`,-SSO

I^ fhe h'latter of the Apphcafion af. ^

Cc`lumbns SoutherrL Power Crsmp,-ny and ^ Case Na. 11.-349-FT_,A^^
Ohio Power Company fai- .ApPz-oval of }^ ,̀ase No. iT-3350-EL-AA.IifI
Certa.in. Accountirzg .A.uthorify,

C'ONC`I^I^I^,^^ ^?MjIQIN OF COMMISSIONER LY"IN^ ^LABY

I agree s,sr3th the cc^nclusians of ^e _'^az7 However, I^r^te 3ef,arately to^'
--^-Pres^s ^xt^T rese-rsrariuEt^.s on the use of a retail sLability rider (RSR). It is z-ny OPL-zorz,
that gerx-ra1ly the use of an RSR with decoupling components Iack.s certain l-.enefit5 to
consumers. In, addition, a company that receives that R._R }`as little, if any, in.c-enEve to
Iaok for m.ore operai^r^g effzciencies to reduce consun-ter costs, Cansequent.v, these

ixte.fficferccies could lead to a.ddi€ianal costs to cons^.uzxi.ers in the long run, Althoragh
these concerns led to my reservations ni this present case; I atn aL--o fsil:ly aware. that
ce3'f$31.1. cases present speL:tf1.C` CISCtIIT7 staT1c's that necessitate 5et'Eittg aside t.i14uvIdt2aj
COT1Gcms ff)T' the gxea.teF' good.

InCase No. 10-2929wFL-UNC; te Commission agree.d Ito defer the recov ery of
the difference between the rnarket price and the eomparues, cost o£ gexteration. This
created a need i0 establish a mechanism tO xeeoVer thc3se costs. .Alfiftt3izgl-x. Igm?raRy
disa.gree wish the use of RSRs for recovering deferred cost,::; in tus case I side with the
rnajoxity in order to meet our misszrsn Our rrdss.ion is to exi..,sure all rc'sidential and
bDsiness consuniers access to ad:eguate, safe and reliable ufflity serv-Ie€s at a fair price,

'wue facilitating an, environment that provides comgetzti-ve choz.ces_ We as a Public
L7zilities Comm-isszon lzave to balance the rights of the cons~u:n€r to ensu.re safe aazd.

reliable service at a fair cost vvThile aLso making sure d'wt companies receive sufficient
revenues to provide t,1-tat sexvIce in a safo aad reliable manner.
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Pr,is df-}r_isio;t will he-Ip move the company to a fully cotrtpetztive warket at the
&xsd of the ^^SI' tenn, which has beexi tl-ie overall goal of the state. leg:'Lslafure since the
adoption of Senate -Bzl1 3.in 1939. Furtherinore, by cr.eatizag aza, RSR -^vitbotit
decoupIirct, components, werai-e stabili.zing the rate st.ructvre over ffie nexxf three years.
'Fhis prcavicte4 customers a stabilized rate or tiie, opportuniky to, shop €or a better reLe;

dependzng on uYhat the mazket presents d.u.rzn.g the term of the F-SP. £?ver^, this
zi.eci,5ivn. i$zaot ordy irrtpo&ant to the State statu.tory goal of free and open competiti.ozi
in the zxtaYket- plac.e, but also to the pMosophy of thi.s Comsrxission. 'I'hexefore,, in this
isolated case, I find the use of an RSR to be an app,roprsate me•chai-u.sm to allow the
com.pany to begin to recovex its defe.tzed costs.

^Sfs^

Ez-f.terec€ in the Journal
0

Bax ^cy F_ N'iL1.eTea1
smetaly
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The C:,orxi.^r3 ^..sszoa finds:

(1:) O1-1 March 30, 2012, fJlzio Power Cox:rpaay (AFP-Ohzo) filed an
application for a stanci?.rd service offer, in the ffsrzn of aii

efectrTc security plan (ESP); ir_-z accordance witli Sectioii
4328,143, Revised Cade,

--3.-

(2) On August 8, 2012, the C:brrtn-tissiorx issued its Opiruon. anci

Order, approvmg AFR-Ohi:o's proposed ESP, v,ri?-h certain
modifications, arid siirected. AEP-Dhi:o to file proposed final

taz-i#iEs- consistent wxth the Opiziion a-nd Ord.e: by August 16,
2012-

(3) Ptirsuant to Section 49E13-10, Revisc" d. C-ode, any purEy who Iias
erYtered a.ra appearani.e in a Commission prc»ceed.rng r,^ay apply
for rehearlng wiith respect to any mati-ers determined by the
Coinr;-issivn.; -Mifhuzi 30 day sof the entcv of the Cpinioz:. and
Order upon the C.:ozrLrrxisslon's joirrn:at.

O-L Septenl_ber 7; 2012, AFP--Qhio, 'Piie Kroger Compan.y-
(K.roger), Drmet Pzzrnar-y Alurnirrusn CorForasdort (Ormet),
frcdusirial EE;ergy Users-Ohio (TEU); Retai1. Energy Supply

Association (RESA), OMA Energy Group and the C)hio
Hospita]. Ass..ociad.on (OM1'tEG/01 1A)> the O:tuo -Eitergy Group
(OEG), FirstEnergy . Solutions C;"orp_ (FES); The Ohio

Association of School Bcisiness Ofkicials, The Ohio School

Boards Association, 'Ifi:e B;zckeye Assciciation of School

Adntznistrators, and The 01-do Schvo3s, t'-ouztc.il (coi}.ectiV el s,
Ohio Schools), and the Obio -Cdnsurners' Cdtzzisel a-nd
.Appalaciiian Peace and fusiice Netvtirork (OCC f A:PJN) fi.ted

applications for rehezr-ing; 1\4emor.anda contra the varocz,.s
applications for rehearing were filed by Duke Energy Ohio, fnc.
(Duke) =-md Duke .Energy {-:oiTmerc%al Asset Manageir-cerzt Inc_
(DEz/DECAM), FES, OC-t-/-A1'JN, IFLT-Ohia, O.tvIAEG/01IA,

OEG, OMo Sch:ooLfi, a-nd A..EP-0huo on S^.:p tembez 17, 2(11.2.

(5) By entry da#.ed Oc:tobe.r 3, 2012, the Com:~zussion granted
rehearing for f.urffie:r coTLsideradon of the matters speciffic-d i.rti

i.fie applications for rehearing of the August 8, 2012, Opinion

and Order. The Commission has reYiewed aiLd corLfizdered a:[l
of th^- argiwiercts on rehearing. Any arguments ozi rehear.-ng

nor speci-fisa.lly discussed I-iereiix have been thoroughly and
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adequately consic3.ered by the Contrnission. and are being

den€ed_ In eonsi.dering the argurnertts raised, ihe: Ciiumission
w-ilI address the Ynerlts os. the assignments o.t ezzvr by sub;ect

zTp.tter a:s set forth bdUw.

_4-

T: PROCEDURAL MATTERS

(b) On Se.pteniber 28, 2012, OCC/AP;I. N rnoved to strike porbons
of AEP Oido s app3.icatzon .foz reheariri.g filed on 5eptem.ber 7,

201.2, as 'UVeII as portions of its rn.emoranciurr cont;-a. filed on

September 17; 2012. Speciiically, OCC f A:PjN allege ffiat ^EP-
Ohio improperly re;ies upon the prc3k-zsians 'of stipulations
from the A_EP--Ohio Distribution Rate stipWation in CasP No.

11--351-EL-SSJ, et al., and di:e. Duke ESP stipuIatxon in Case No.

21-3549--EI.-'5SO, e# al., CCC/APJN opine that bodt stipulations
preclude tI-ie use of any provislons as precedent, and thatth:e
use of any stipulat!on proVzsSon.s zs zxat only contrary io, the

iznherent. nature of a stipula#ion, but also contrary to public

policy.

(^^A October 3, 2012, A-EP Ohio fiIed a. memorandum contra

QCCjAPjN's motion to strike, In its rxzerrs.o.raridtm con#za,

ues that OCC/A-PN should be esLopped fron--tAEP Ohio arg
xnoving to strike ax-iy procisions contained w:zffiin A.EI? C3hio's

application for reiiearzn:g, as t:)CC/ z`?TN failed to allege that
the reference-s to I3uke`s FSP stipulation and the. AEP-Ohio

distribution case WTere iznpzaper in. its memormduzn coritxa
AEP Ohio's application. In ddctition, AEP 0hio notes that the

Cvrnrnissszon, alreaci:y rejected OCC jA..,I;'JN's a:rg-iment in the

Opinion and Order_

The Cornn-^ssi.on fizid.s: (.>CC/ APJN's assignment of error
sho-ald be dismissed, OCC/APJN failed to raise its objectiois
to the use of stipulation references contained vvithin AEI'-

toOhio's appbcation for xeiiearing in kt^s naeinorandur^ contra
AEP•-C7hiQ`s application for reiieari-ag; so it is unnecessary for

us to addres,s those re€erences. Regara.ang the stipulation

references in AEI'--0IZio`s memorandum contra the appiic.aticzns

.far rehea.rin.g, we fi.n:d that, consistent w^zth 611 -T- Opi.nion. and
Order in this proceeding, the xefe.rences to other. stipulatiom by

AEI'-Ohio were Iiinited in.sc ope and did not create prejud.icial

im.par-t on a-ny parties, nor were the referen.ces used to in any

Nvay bznd parties to pasitions irtey had i.n any pzevious
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proceed?xrg,1 In fact, OCCjAPjI^ T̂ reiE>3:rLd to specific
stipu.latiori provisions fro-m a separate proceeding in its own
application for rehearing_? Accordingly, 'cve find. t-Iia€
OCC/AP3NI's _m.vtzon. to stnke should be denied.

(7) In its application for rebeai-i€-ig, xEU contencls that tlie Opilniazt

an.d. Order was unreaso?table by failing to strike wJtr)ess
tesi^orzy that contained references to stipul_aiions..
'opecifically, IEU arg-aes thaf the attc}rney exa.rminers ia'nproperly

failed tQ, strike testi-niony of two .A.F*P Ohio c^-itiiesses ancl a
witness for LXe1oz2.

The Comtx-fission finds that TEtJ fails to raise aaxv newJ

argunuents, and accordingly, its application for rehear"nig
regarding references to stipula:lio:ns shoulci be derued.3

^8) in its application for rehea.rzrig, OCCjAI'JN aZtege that the
Corct.n-.i.ssion abused its discretion by denyzng its request to
t^^.ke admi:ni.sLra1ve notice of theCapacity Case xitateria.(s:

In its memorazadusn contra, FES provides that the
Conunission's denzat of OCC/ APJN's reques^: to take
ad;r+inistrative notice uFas: proper. ^.ES points out. that the

request fcsz adn-i_^z^istratzve notice was made zLfker the
evidentiaryr record wa._^ closed and post--hea-rzrag briefs were
filed. FES adds th.at had acimu^tratiYe notice been taken,
other parties w Qul,d have been pxejudicec3.

hti . the Opinion and Oxdex, the Com:mi.ssi.on, deziied
OCC/MN's requesf. to take adn-d._ni:.fitrafive notiee, noting fhat

arimirustrative notice would prejudice parties and wo?Y-ltf

ixztproperljT allow OCC/APJN to supplemenf the record in an

inappropriate manner.4 GCC/APjIvT fail to pre.senf any

com%effing argtzrirent's a's to why the Comr^-Lissfozt`s decision

was unreasonable, therefore, we find OCC/ APjf4's request

should be d('T11f-°d.

(9) 011 Septentber 24, 2012, Kroger filed a repIy: memorandum ta
A.EPOOhio's mem:orartdu.m cozitra. tbe ^arious applications £gr

I Opinion and Oider at I0-
2 OCCl !;_I'TZvApp}icatiolt for Fte.hearzng (AF-R) af 113-114.
^ Op1111C)n and Order at 10.

4 ra, at 12-13.
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rehea:t-ing: On. Scptemix-,r.. 25, 2012, Kroger fzted a rn.otion tLO
withdraw its reply inernora,ndum. Kroger's request to

vaithdraw its rep'Ly should be granted as Rule 4-901-1-35, Ohics

Adniinzstrative Code (0,A.C.), does rto-t ret.ogrlize the .Eilin; of

replies.

_6-

(10) Ort Septetnber 18; 2012, Duke Ene.r^y CQfiio Ire: (Diike) filed a
niotzrin to file znemo.randi.zm confxa iwtanter, to file its

iiiei-r-oranduz^.̂ a contra. Duke adrrru.ts that it incorrectly relied on

an out of date en:ii°yF which directed par#ies to file a.ll

memoranda. contra wifhni five bus-mess days rather ffian a
mo-re recent entry issued April 2, 2012, which directed that

;merriorarida c:ors.tra be filed witI.-an five cale-i-idax days. No

rnemorandizin ccn'tc°a Duke's m-otioi1 was filLd.

Duke's motiozi tc^ ^ile its z-riern_oranduzn cont^ is reasonable aiid
should be granteci. The meznorandt-un co.-Litra was filed one day

Iate md: gramfirtg #he reqTZest. will not prejudice any party to the

proceeding Qx cause undue delay.

IL STA'I'[TI"flRY TEST

(11) FESf IEU,: 0C'C/APjN, and 0IY1AECs1 0HA -rgue that t^te
Comi-russ1(an improperly conducted fii2e.si:atutory pzice test by
only considering the tzme period 're-tween june 1, 2013, arici
May 31, 2015- The parties contend that the Cenunission failed

to consider the first ten, months of the syivdified ESP.
Specifically, 0CC/A1?jN helieve that the Comm zssiori has
depa?ted fxom. its past precedeiit in cand.ucting the statutory
test, and that the Ca»umission's test brought "a degree of

pTeci.si.ofi that is not calleci for under the sfiatute'S azzd,
therefore, exceeds flie scope of i_fs aixfhority.

.AE^I'--Ohio responds that the Comxrdssiori s deds:on to compare

the E.SI' with ttie result:s. that would otherwise apply tmder a
h1R4^ over a period when the ?^I.Z0- altez-rm;ative could

realist.ically be ixxiplerneri€-ed was .re.asonable to develop an

accurate predictican. of costs.

The Cozz^rz-iission notes that the Genera1Assembly eXpl.icitly

provided, zn Sectio.n 4928:143(C)(1 ), Revzsed Code, that "the
el:ectric security plan so appreved..:is inore iavorable in the

5 OCC Iil-R ai 7:
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aggzegate as rornpaz-ed i-o tl-ie exFect:e .i-esulis Uaat xv'otild
otherwise apply under Section 4928,1,12 of the Revised Code."

To properiy co::iduct the statutory test, the Co.mzniss.ion znzis ;
by statute, coz-,sr'der w•hat tlie expected results would have been
had AF;P-01-sia proceedcd urader Section 4-9-28.14?, Revised.
CQde: `Fh:e Ccmr-.c^ission. properIy fo3lowed. the plaiii meaxiirzg

of the text contiiined within the statute in Rer,formirig the
statutory price test.

Finaily, we note ttiat OCCJAI'jN's clauns .al;,out tl-le
Com:mrssion depa: #ing from its prec.edent ignore the fact ffia€,

since AEP-C?.hicr filed its arlgmal application in January of 2011,_
tne p.raceedixtgs hzve taken a different course tltan typical
Cornmissiorc precedent: Af-Ler the Cor.nmi,ssion rejected AEP-
Ohio's StiPulatign. in pelbrtzaay 2012; the Corz-m.^.sion entered

uncharterc-d ctiratezs.. In light of the. =ique considerations

associated with ?us case, iive looked first at Vae statute, and
f ollov,red it vti. ith precision.

{12} In theii- respective assigiisri:ents of error, 0?i4-AFG jOI-TA, FES
and W-LT ar-ue that it was in-cpresper fDr the Cornmission to as.e
the state comRensation ;raechanism figure of $188:8€3 in

calculatir:g the I^CJ under the statutory test, as opposed to

using RPM capaczty p rices: I.EU explains that the Comrnission
shovdd lia-ve used actual CBI' resulis to identify the expected

gene.ratic^n. price under the Iv^O-. Further, both IFiJ aTtd FES

st:ate that Section 4928:142, Revised Code, provides that the
price of capacity should be markeg-based.

.AEP--O1-ii:o responds that the Com,missi:on already add3°essed
these argutn.ezi€s, and they should, therefare, be rejected.

The Conmiissicsn firtds fhat the pasties fait to pre I senf any nev;r

arguments wi:& regard to tlte appropriate pr.ice for capacitv to
use izi deveIoping the compet-zdve beri.c.l2mark price under the
stataztory price te:sf- In the OpzTs.on and Qrdex, the Commiss7c,in

eXpiicit1.y notes that AEP -C?Iuo's status as an FRR en-triy makes

it appropriate to utilize its cost of capacity, as opposed to
ubIiz:rng RPM prices.6 Accordingly, we d eny these requests for
refiear.ing.

6 t]psnio-ri a:-id Order at 74
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(13) 0CC/A_PJ:N ancl: IEti argue that the Cornzrds_,^io.ix miscaIculaLed
the LT_itpact of the v3rifliis TitJei's when coI1dt.1Cting d1E'. StatLtj;(^T'y

test. DCC jA.PfN and IEI.T,state that fhe CoinTnission failed to
consider tlie cos-ts for the Turi-di-ig Point project for the entire

Iife of the facil:it;:T.. Further, ,FEU believes -fhe C.cimsxu.ssion

wrongfully set the pool terrninatian rid€<r (P1'R) at zero, and
that the impact of tIie poQl termii-tatiora. cau:ld be signi£icant. iii
addition, JECJ arg-u;^s that the C.ommission did not explain why
the entire ^.^.5R alXlc3itilt was not 1I"lcltided in the statutory test,

nor the effect of the C,}efei'ral created by the Opinion and Orde.r

in Case Nli7. 10-2929-El.-UNC (C.r1p3city Case).

Iri its metaora.nd-um corttra., AEP-Ohio nobes that the
Corrtzn.i.ssioli thoroughly addressed the poteritial costs
assoc;iated with the GP.R 'rtz its C?p^nion and Order. AFP-Obio
adds that the Corru:russion rationally declined toincl.ude any
specu:J.ati-v,e ' costs that may be associated witli the RSR, and
adds that the Cornmussion was correct in iiot including the
capacity deferral.figures in the statutozy test.

The Commission find:-9 that the applicat-ians for rehea:ring filed
uv IEU and. C?CC/APJN shvuld be deiiied., as the calculatzQns

contained w-it^.iin ti-ie statutoiv test do not underestimate the
costs associated with ^-^e GRR. Iz:t }sght of the Co3rmission's•

determination that Parties failed to demonstrate tlie neeci for

the Tun.^iug I3oint Solar project, the statutory iest may actually
conLa;;:n art Qverestirzate cost of the CRR_7

IZegaxdirb MU`s otlier azg=ents, we reject tl-ie Elaizzx that d.-Le

Cgrrcm-ission failed to ex-pLain the ?ZIS1Z deterr^^iiaticn of ^aM

rnimon. In its Opituetiz as-i.d Order, the Cozmni:ssion expIaine-d;

The P.,SR determin.a,iiran of $388.rztillion.. is calculated
by taking the $SDS.milIr.on RSR recovery amount and

subtracting the $1 figu.re to be devoted towards the

Capacity Case aefezral.,. as recovery of th.is iie£erral

wil1 occ-ur u:nder either an ESI' or an MRQ: Using

LJT-5 in A.EP-0hio Ex_ 124, when we co.nsici.er the

toW ccnnected load o.f. 48 million kWh ar,:d multiply
it by $1 ovex the te^-ri_ ot. ti-ie rrtod={ied .FSP, we reach

z See Ir the JV1atLer of #bP LnnC Te7-M FOrer^zst P.eporf cifO'r.%a Po-doyr C;tmipdny and fieia#^r11^^afters,_ Case \^o. 1Q-
a{31-Ei-FC7R, et aL Qpirzinn az-rd Order (Jaztuary 9 , 2CE13)
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a fzgure of. ^11f4 m.illion. to be. devoted towards ^the
Capac-zty Case, cieferrat. 1:-lovaever, as the KS.R
xecovery amount increases to $4/MWh in the fty-ial
yeax of the rrioddied ESP, we also rzactst accat;.fit faz
an increase in ttie RSR of $24 millio-a, wiuch is aiso
calculated by rozu-tef-1.ed load iIz LJT-5, T1iere:Eore,
the acti7al amorxrs:t w^..ich should be i-aE:l<r.ded. in t:he.
fcst is $388 million (Opinion a-nd Order at 75).

IEU's incorrect assertion a_t-id attempt Lq misrepresent fhe

Comn?ission's Opi.nion. and Order is ^idippropriate., and its
assignment of error shall be rejected. Further, the Cor.nmissiort
reiterates that aaiv costs that rnay be associared. with the
deferral created by the Capacity Case are tsiiknQwn at this time
and dependent oii actual customer shopping sf.atist-ics. 3.n au^T
event, as .fliTP-Ohio points ouf arid we explained in: our
CJpirnion and O°rder, costs a5sociated with the deferral uzould

fall on either side of the statutory test, in fi.ght af the fac-^ t-hat:
the Comaussion has., adopted a state con+pensation
mech,^^ds-rn.8 Fi.n-ay, we reject MU`s assignment of er-ior idia;;,

cos'-s associated witli the 1'TIR should have been znciuded iD the
statutory test. Not ciDly is #he. rLcord. Tjoid of crcdibte rauznbers
associated uvzth the costs of pool terr.nination; but also costs
associated w-ith the PTR would only arise iF AE.p-Ohio`s

coz-porate separatiosr. is amended, arrd woaiId be suLject to
subsequesit Conumssron: proceedings.9

(14) 0- hio Scl-iools, OMAEG/OH4., f.ELI, and CX-'CJ -A:d?fN alle ge. that
i:Ize modified. ESP is ziot more favorable, in -Ehe aggegate; than
the resuits that w ould othenwi.se apply pursuant tG Section
4428.142, Revised Cod e. OMAE-G/ OHA. axgue that there is no
evzdence tl-kat tl-Le expeditious trazi5itiazi to maxket: will provide
any benefits to AFP-Ohio or it^s custorn.ers. Ohio Schoofs states
that e.xerrapiing Ohio's schools f;.om.. the Ra.P could be anon-
quazttifzable benefit that wou.Id ixia_ke the modzfied. F-Sf rriore

favorable under the staft, Lory test_ IEU believes that, the
benefits. associa.ted, with r.fhe energy auctions al-td nzove to a
competitive bid process do n.c?t oiiLsveigh the <;:ostcs as.sociated,

widi trre FS.? and a,re unsuppoxted by ttie record. 1.ECS alleges

8 C>pinion and Order at 1^:^

g Id.at49.
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that t1ie Comrnissio,-.i failed to expiain how the qwadi:tafive
beziei'jts outweigh the costs associated with the E31',

OCC f A^TN acknowiecige #that aual:tative benefits set forih by
the Commission niny liave z-rte3-it, hut that a MRO provides

similar; azi-d possibly greater noiz-quanti.fiable benefzts.

sp.ecificalIy, explain that the ESP's expediert
transit-ion to rnarket may be a qual:itatitie benef's{, but assert

than u_nder a MIZO, .energy -znay al.so be suppii.ed" through the

market 'm less than two anct a half years, and a MRO provides a

safe. harbor fox customers and .tijl.arac.zal sec.iiritti• for an ^DU_

(-..)CCJA.T'JN state fhat Section 4928.142(l)), Revised Code,
pe.rm%t:s the Comrru'ssion to accelerate the blending

r"equireznents associated wit-h a MRO to 10K0 percent after tlie

second year. ^iuther, L.̀CCf APfN provide ftt the

Conuniss-iQn has the a-bility to adjust the btending D f market

prices in order to mitigate any changes in an EDU's star.idard
service o.tter {SSD). ,ffi light of the.se conside.ratior-s;

OCCjAPjN contend that the modifzed E513 is not more
f-auoxa:ble in ^.he aggregate than the results t.hat «roi"d

othervw ise apply urider a Iv1R.O.

S:.ciZiiarly, FES notes that the qualitative benefit-s of the
mod'zf£ed LSP do not overcQZr=e tI}e $386 millioii difference

between a N^̂ ILO and the rnodifit:d ESP_ t<"ES zeasors that AE:P-

C>hz.o may participate in ffid .a:uctions zmrrme-dz`atety, and that

ApP-0hio xrizst es-tablish competitive auctions ziless .i^: caz-L

provide that a. n-tcidified ESP is more favorable than an. IvIZC3,
negating the. transition to market in two and a half years as a

iaLsre^Zt. . . .

In its rziermoranclum cozttra, AEP-Oh.iQ asserts that the

Comrmissioii correctly coTtcttzded that the :uncreased energy

auctions -wouldoffset any cost iFnpacts associated -with the

modified ESI'', arid that the qualitative benefits of the

accelerated pace towards a com.petidve market have a

significant vaJ.ue; AFT-Oh3.o notes that the statute affords the
ConUT6ssion significant discretion, and the ComnAssioq

appropriately weighed fb-e quantitative costs witli the

quahtative benefits.

Ttie Commi_ssion affirm-s tSiat under the stat^atory test, t.i`te
modifsed -^̂S.P is zxiore favorable, in the agUregate, than the
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resul'rs that v,Toii1.d otiremr1se apply izzider a MR0. As we

provided iII our Opi.rr.ion arid t?rder, the fact that ,AEz'-k7hzo
wi:ll: be delivering and pricrrig energy at m.arket prices in t-cMo
and a tralf years is azt ir^l%a3ua.blz benefit of this FSP, arzd it will
create a robust.3rzar.kel:place for corzsumers_ Evei-t. IEU concedes
that thY objective of accelerating the competitive bid pr.ocess is

a benefit to the pixblic:10 C)ur detern-uziation that the qualitative
beriefits out-weigI-t the cosf.-s associated with tiie modified ESP
was driven by the fact that customers v^qll be able to benefit
from. maxke-t prices immediately 'rhu-ouglz the erdmrtcenient of
the couzpetifi:ve marketplaco.

Fu.rther; customers still maint,^zrz protec-tion. .ftcirzi a.ily

unfareseert risks that n-iay arise from a de veloping co,mpetitive
market by h.aving a reasoitably priced SSO plarz that caps rate
increases at 12 percent> In approvux-, the modified F. SP; -oip
struck a balance tba¢. g€zararztees rea^;onably price:d electricity
while aBowing the rnarkets to develop and customers to see

future opportzzt-dfies to lower their electric costs. `Ihe- General
AssembI y has vested the Conui^iission. with discretion to make

these types of decisions by a:I,iotiv%ng us to view the enti-re
picture, in the aggregate, as to what the effects of the modif?ed
R SP would be, going beyein.d just tl-te dollars and ceixts aspect of
:Et. While parties ma,v disagree -with_ the Con-snission's policy
Q^.̂ cxsions, there is no doubt that we have discretion to arrzve at
our conclusioir that the n:zoc .̂^ified. ESP is rtzo-re favorable than
the results that wou.Id. otherwise apply.^'I By tzfil:izix^g

regulatory flexibility, we are allowing the^ competitive .rrarkets
to continue tcJ emerge ancf develop, wIiille rn:auitah--tzng ozr.r
cozzzn?.:it.ment of errsuring that j-.here are stable prices for
cusf:omers, as is comazstent w-ith o3ir state policy objectives set

forth °rn. Seckioa 4928.02, `Revised. Code- Pu:rtiiE?r,. we ncite that

whiie IEU predicts that the increase in slice--of-s ystem energy

auctions and the acceleration of 60 percent A-EP-{-0Mo's enerp;y
aucii:ozZ to June 1, 2012, would increase costs associated with

the modified ESP, this prediction is con.clFZsory zrt..natur.e, .as-irl

ZcU fa?1s to develop any argumenta based csni the record to
support thas presurziptic?rz.

Ora3. Ax-,iner.t Ti. at 46

1* Cour-seI for C7C4 and IEL7 have acknow ?eciged that tii.e Ctimm.ission has broad <isr.eiion in coziducting
i-he statutory be.st. See Oral Argurziezz f 'l'ral-zscaipt at,1l7, 218. C>2^MECJC}H.4 affim ffiis 2s ivei;t in its
AFR at pg: 9
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izi a.ddition, we fiz2d: OCC1 APJN's assertion.s that a MR0
wot-Jd provi4e d-xe same qualitative benefits as the -tiZoccizfied:

i SP to be «rithout zrier.it. OCC/A.I'fN correctly point out that in

the Duke ESP the. Cmunnission; detezxruned that, uixder aMR0,

the C_o^rzussion znav alter the blending p ropurtior:s begizLming
in the second year af a MRO, pursuant to Sec-t.ion 432-8.142,

Revised Code. However, £?CCfA.I^'jN igvoxe ;h.e fact thai
snodi:fic.aLions may only be made to "m?tigafe any effec#: of an

abrupt or si.gnificant change in thn eIecteic dzstribut€on u:t_ility's
sta.ndazd service offer pz-ice... 'FhereforeF it is en tilely

speculative for 0CC/APJ3ti to argue that a NIRO option wotdd

allow for AEF^-CJhio to engage azt corapetstiv^ ^xiar'kei prici-ag in
less tha.n hvo and aha3f yea-rs, as it assij.mes that there uv31I be
an abrupt or siggsir6cant change in AEP-Ohio s SSO price. The

plain meari-ng of the -text vu-i.t-h^n Section 40,28.142(D)l Revised
Code, indicaLes that the default provisions contained within the
statute apply, absent an exigerEt sce-nario, aiid we fznd it would
be foolish fQr the Commission to tur-xi. away a guarantee of
market-based prici,ng for AEP-Ohio customers wi-Eiu.n. two and

a half years on the off chance there are abrupt or szgzxificant .
changes in. the mar.ket Earlier 'm this proceeding; OCC
advocated that AEP-Ohio n-Lust caref-u-Uy fol1o-w the bleiidirig

provision contakned wi:ddn Section 4328,14:2.(D), Revised. Ccxfe,

auci_ iitilire fh? defauIt provisiors in the stata.te.12 Accordingiy,
Yve reject 0CC/AP; NT's assi^;^znerit of error: pinal}_y, we .rejject .

Ohio Schools' assigrment of error, as the Cozrmussio.n
previousiy addressed their as fio why the scho43:s s.hoY.zld iloc be
exenspt fron-i the R.SR23 .

('s:5} 0M.AEG/0HA argue the Contmission cozrducted the statutory
test by relyzs^g ori extra-record evidence; and that the anatyYsis
the Comunissiur, used in condY.icfzng. "rhE statiztory price test is
not vez-ifiable or suppoi-ted: by any party.

In its zner_orandt^rczm conirv., .AEI'--CrhFo responds that tne
Cor7in-a'ssion o-rdy nsed record evidmc-e to arr?ve at its
concl:usiort, and the fact that the Connr_rr.issioii reached a
different result t.iari what arki partf advocated is not unusual
or irzzpropex.

12 OCC Ex. 114 af. 6-7, Iniqal Brief a.t '10-11

13 Opinion and O-rcleF at37
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The Corr,rn.issiori fEi-tci.s OMAEG/OHA's argu:.rten.t to be

without merit; In conductin- thL statutory test; the
Commission uriequivoCal7V detiCcribed, in exte3;isive recc;rci.
based ciet:ai.l,. its basis iit calcula:tzng the quantitative aspect,s of
the stafuto.r3j Speczficaz,Iv, we began ivi:f:h the staf-utory
test. created by AEP-C3bio witness `Ihornas azid made
modifications to the foundadon af the test.15 Mule the results
of the test rrtay have beert. different than what any party
advocated, aII parties, including OMAEG and 0HA, had the
opportLUdty to zrgss-exainine NLs. T:noznas on her methodoIogy
and inputs in condczct-ing the statutory test.16 A:g this test was
admitted ira the record, ard oux c.-orrections to the test were
expIained r-rz extensive detail witbii-t tlie Opi uon atxci Order
de,scribii-ig the flow-through effect af our zrtodi-^.^ications:; we
find OMAEG/ORA's a.ssig-ranent of error should be rejected.

(16) b.zts assignanertt of error, AEP-01cio contends that the
Commission underestimated the benefits of the rnodified ESI?
i^n the s.tatutorv test. Specifical.Iy, .f-EP-01 uo argues the $386
miiliozi figure the Ccsir,^riission deterrii.iz-^.e^. w as ^ ^e qua^tifzab^e
difference beiween: an MR(J and the modified ESP consid.ered
the entire term of the E.SP, after the CcirnnLsszon cancl.uded d-taE
it is appropriate to consider oiily the period from June 2013
throti-ii May 2015. AEP-Ohio states that v,Thert looking at

quantifiable iten-is duri-n:g just the two year period, the
zr`toclified. ESP beconies less favorable by only $266 mu:lli.ozr.

AEP-Ohi-o conciiides ffiat: the Commission inderestim.a.ted the
value o£: the modified RSPe

In its m:eniorand.-EZm contra, Ii;'Ur CCC,j.APJI°I, Oi-1EG/011k,

and FFS state that AEP-0bio imderestimates the cost
disadvar.iage of the modified E.SP_ The parties expiain fhat

eve,n if the Commzssion adopted AEP-0hio's suggestioi.^, any
adjl-isted dollar figures would still not overcome the
quanti:tative disadvantage of the moded ESP

The Cornzxzissiozz finds thai, A.EP-Ohic's assign-rxten:t of error

sl-iouid be rejected.. ln adoptznr, AEP-OMo's methodc3l^-sg^^- of

conductiz-1g d-te statutory test, the Ccrininissr.o.n evaluated rhree

14 Id_ a.E 7?-7-5

is ciEP-lOhia Ex. 114

1^' Tr_ at 2260-134^
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pa?:-ts: the statutory P;ice U-.>•tT other quanti-fiuble conszdeza€ions,
and non-quant,#iable fac:.tor^s. The two year tzrrde frame peitazns
only to the statutory Aprice test, wluch requ-ired the Commission

to determine that the ESP, as ixiodified.; iS more favorabie thaFi

resuIts that wa-izld cth,erwise apply. In looking at just the
pric^;na component, the Con.unission utilized a. two yeax
window iii order to defnrniine, wifh. preeision, what the price

would be wheri the rn.odi.fied. ESS' was compared with tbe

results that woiiid otlier.wise a};.pIy. Iri our next step in

conducting the si:atutary test, the Co7arriissiozx looked at
com.ponents of the modzfied. ESP that were quantifiable in
nature, -1ATe evaluafed dhese components froa7t Seuternb-er 2012

through the exid of the term of the modified ESP; beeause, as
indicated: :^z7. the Cpisuon and Order, these are costs that
custonaers wiU pay regardless of YuheT2 an auctioa would be
est-a.bldshed< °I'lce Cozn:.-ni.ssion was not inco-L-sistent when it
considered i-he statutory price te.st under: a two yea-r window
but looked at. auantztiak%le costs over the entire Eei--in of tfie ESP.,
becau:se; p;.ustzant to Section 4928.-143(C)(1),: Revised Code, we

are to cosnpare the modified ES:E' widi results that tisrouId
otherwise apply based oia (a) its pric%ng, (b) other tenns and

conditiors; including deferrals and fut-Li.re recovery of def.erraf:s,
and (c) zL must be vzewed, in the aggregate. I hiB is consistEr t

with how AFP-0IZio presented the statutory test iiz: the: record;
a:nd that is how tl-te Commission, in correcting tI-ie errors inade
by AEP-Ohro, followed tfie statute with precision to determ;s-^e
that AEP-Olii.o smstazned. its buxden in indicating ttiat the
modified 1--'-')I' was m.ore favorable thaii_ any resuIts diat could
othe:-wise aFply.17 Accordingly, AER-0hio's asszgumen:t of
Qz-rar should be rejected.

III. RE`f'AIL STABILITY RIDER .

(17) Tn it,s. assigninent ot errQr, OCC/A;?]?tiI argue the VSR is not
Jusfifi:ed by -Sectic^n ^.928.1_43(I^)(2)(d), Revised Code, as ^ t d oes
not provide stability and certainty for retail electric servYce.

Specifically, OCCjAPjN believe the Comrnission failed tc)

deter.min.e whieh of the sixcategories cont:aunnd within Section

4928:1143(13)(2)(d), TZevised Code, it relied upon in approving

the RSR- Sinxifar3.y; 01^.s.o Schoc^l:s, I^^J, and rF^ assert that

17 See Opinion, arid Urder at 73-77,
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there is no statutory basis for thc RSR "b^itfun 4ectiozi
492814a{B)t2J(d), IZeViseci Ct>de_

Ift its mennioraa-idum cozxtra, ,A-EI'-Ohio provides that the RSX, is
rleaAy justified by Seetiori 4928.1d-3(ts)(2)(d), Revised Code.
.^EP-Oh.io points o-at t-hat the statute has tfiree distinct
Mq ziries. Regardu-i^- ths^ £ixst q;e-r^=, A€^'--^?hio expla:zis that
hte E6R is clea-rI.y a c1jayge. as specified itricl:er the sra€izte. :tn

dsscz.issing the secozid clucry, AI:1'P-01iio states that the RSR is

not onzy relateed to limitations on ctisterner shoppirtU for retail
electric generation serc: "ice, but al.yo is related to bypassibiIity,
default service, and" a._mortizatiozz per.iods and accotinting or

deferrals. 'f-Toweyer, AEP-0Iuo alsa requests clarification frozrz
the C-oii-aaziisszorc orzwh.ich zi:ern.s the Commission mlied upon in

reaching its concl-uss-on. Finally, 1-F-I'-Ohio arg-ues the
Cominis.sicsn used. extezi4i:ve record:-based fsnclz.ilgs to support
its finding that the RSR provides stabilYty and certainty
regarding retail eiectT-ic. service.

-3,5-

b-i order to clazify. the record in this proc-eeciing, the
Coni.r:nzssiorc finds that OCCjAl',}r'tiT`s applioation for xehearing

should be granted._ In approvirzg the RSR. puisuant to Sediori,
4928:143(I3)(2){d}; Revised Ccx3:e, the Cozn,-,-fni,ssion found tht,..
the IZSF., as rnod?fi:ecl, was reasonable. Fixst, as C3CC/APJThT
adzriits in its application for rehearing, 18 the RSR is indeed a

charge; meetin.g the first component of the statute. I^^e,-d, th.e
RSR t:b.axge dearly falls within the default service cate-gory, as
set forth in Sec-tiozL 4328:143(B)(2)(d), Revised Code. The RSR,
as we specified in our Opinion a:nd Order, freezes non.-fuel,

generation rates tk7zazzghout fhe te:r.m. bf the ESP,19 allowing all
standard service ofrer customers to have rate certainty
throughout the tc-rzsx of the ESP that would not haN%e'occut.ced
absent "the R13R. As a SSC? i.s the defau:It service p1aTi for AEP-
Ohio custolners who choose not to shop, the .RSR. rneets the
second inquiry of the statute as it pro4 ides a charge related to
default sert.Yice- While several parties analyze bther sections t.^^e,
RSR ch:arge irzay or D-tay not be classified in, these issues do aot
need to be addressed as 'r_€ie RSR clea.ri^.7 is a clzarg;e related to
de;auIt senTice.

19 Seeflf--C/APJNAFRpg. :iFr-38

19 Opisiion arcd Order at 31
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Finally, as F1T` discussed in extensivr detai?, in ouT' Gpifuon and
Order, tl-ie Rart promotes stable reta:s el^.^ctric ser-vice pi-ices by

sfahing base generation costs at their cu.rz'ent rates, ensuting
czxstozzters have certairi and fixed r.ates going for-v.ard 20

Therefore, the RSR, as a charge for default service to L=rsure
c:usf.omer s€abi7zty a:iid certainti7; is consistent -witl-z Secti:on.

4928.143(B)(2)(d), Revised Code.

In. addition, we fzn d fEU's axgu..meiit that the Commission
failed to provide any analysis zn suppoz-t of the RSR i.o- be

er.roneous:='-i The Ca.mn-ixssiori devoted four page, of its

OpLTlson and Urder to examun'Lng the Ro'R zn deterrnirung its
compliance with the statute. Irz fact, IEU actuaHy

acknowledges that the Opanion an.d_ CQrder rrsa.de mirltiple
ja;:stificatio-ns fc+z the F,5R,22 and devoted, six pages of its

application for rehearing to the Commission's justificatiorc of

the RSR. The RSR is co.-Lisistent with tl-te text cont,auied wzthin
Section 4925.143(B)(2)(d); Revised Code, ancl„ its .ratioTta.i.e i^ras:

ju^trfied ^aj^. fza this ent^r on rei^^ng and iz^: the
Co.mrniss'xc3n's Opinion and C?rder.'-s Accordingly, a:^ offier

assignments oz error pe.rtam.ing to s'catutory authoritv for the

creation of the RSR are denied.

(18) Seevera.I parties contend tl-at the inclusion of the Capacity Case
deferral in the RSR is impermixssihle by statu:te. C?CC1'AI'JN;

ON2AEG/OH:A, and OEG believe that tlie; deferral contained
,witi.-;xi the RSR is not lawful iznder Section 4928.144, Revised

Code; as it doe:^ ziot constitute aj^.st and reasonable phase-s,ri,
,Euxther, OMA:EGJOHhA sta-te that a defe-ral is not authorized

as a wholesale chaxge under the Cammissiozifs regulatory
ratemaking wtzthgrxty pursuant to Section 49W-_15, IZexrised

Code, as the CD'Mmisvzon did not comply with rateznakix3;g .

re.quzr.ements prior tri a.pproval of tl-ie capacity cha:rge.

In its memorandum contra, .AFP-Oh:i.c) responds that the

Cornzxii.ssion properl;v z-avoked Section 4928.144, Revised Code,
in_ implementing a phase-in recovery. A.EP-:C:3hzo points out
that tsecause the RSIZ is ^astif's.ed under Section 4928.143,

20 Td: ati 31-32

71 3F1.J AFR dt33,.

22 id: at41

^-̂ ''- See C.7pzzuon and Cr-der at 31-34.
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Revised Code, the defezra.l recovery me.tiia-rtisr7 established
,cn*itf-ii,_̂ t the RSR is ciearlv perrnzssibIe pursuant to Sedbtirl
4928:144, Re V ised Code.

The Cornmission affirms zb7' decision tIiat th.e I6"T deferral: is

Justffied. In the Capacit-y C-ase; the Commission authorized
that, pursuant. to Section 4909.15, Revised Code, A.FiP-Ghio
shall ziiol.ify ifs acc.smiting p<^d,edures to defer the d{f.ference

betweerr tl-te state compensation r_^echarii:s-Ln (SC'N^ and market
prices for capacity, which, as we reiteiateci ira. the Cavacity
I nfry on Rehearing, is reasonable and lawfzuI. Fur'^^^er; Secti:oar
4925.143(I3}(2)(d), Revised C;Dde, allul,kls for the establisiument of
terrxis, conditions, or charges relatin.;,- to I:uritafzons; on
customer shopping for retail generation .service, as well as
acco-anting or deferrals, so long as they would have. the effect
of stahilizing. or providffig eerta.in regarding .retai..l elec.̂ Lfiic
s•erGtice~ Therefore, €hz inclusion of Lhe. <iefe,-:ra1, 'whiclt is
jtisi-i.^d by Section 4909.15; Revised Code, witliin fiile: RSR i.s
permissible by Section 4928.143, R.euised Code, as it has the
effect of pravidinc, cei-ta_iiity. zor retail etectric service by
allowing C.f'Z€rS suppliers to purchase capacity a-"t m.a.rkef prices

while allowing AEP-Ohio to co^ntinue to offer reasan.abIST
p<xced electric service to customers wlzo c.ioose not to shop:

-17_

(19) Similarly, in their assi^z^er^ts of error, OEG and OM.o Schools

a.rgite that ihe Corarni.s.sioiz does ncit have authority to allow
.AEP-Ohio to recnver wholesale costs a,ssoczaEed -witli the SCM
frozrt retail cEZsto:txte.Ts tirough the RS-R, thtis re-quiring that the
$1 j^IAlh of the RSR that is eaxznarked €owa.rds the differerice
in capacity costs should be eliminated. LikeArisc--,
QJMAEGjONA vpi-ne that because xvIivJ.esale capacit•y cos^; are
being recovered from retaz;_ customers, 1I-tere is a conffict
between the Opinion and Order and the Capacity Case order.

t^EP-Ohio re.spoi:ds that given its unique FRR stat-us; the
wholesale provisiort of capacity sezvgee z:s nece,ssaxy fcsr
cu.stam.ers to be able to shop thrau.ghout the term of the F-;I':

^'^'--Ohio explains that the Iznpac-t of wholesale revc^_n.ues on
retail services. offered by CRES suppl-iers is relevant under the
ESP statu.Le becau,se- it e-n.sures n.ot ornly that customers have the

optzon to sihop; bu#- also it establishes reasonable SSO rates for

those wILo chaose not to shop._ .AEP-0hia opin.es that
regardless of fiaw ttie capacity costs are s3.as^ffiedf aII CRES
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suppl_iers ultimately rely on AEP-Caluo's c.apacity xesouz:c^s,
thereby dtr£:c-tly affeci-:irng the rei:a;t competitiv^.^ zxlarket.

FES also disagrees with the cIiaz"aeterizat.ivn of the IZSR as a

wholesale rate_ FES believes tti.at the deferral is a charge that

provides revenue zn support of all of AEP-Ohio's services,
i.ncltzduig distributio-ii, trarns-missiori, aizd competitive
generation. Therefore, FRS si-ates that fm:cause the de_ferral is
znade available to AII'--Ohio for all of AEP-CQi.uo`s ser.srices,it is

pfoperly allocated to all of AEP-C3h3.o's customers, FE-S
explaiiis tti.a.t as a result cif. Ii.EP--C3iiav's election to become a
FRR entity, A;EP--Ohio must bear t-he conipetititi-e obligatiozi to

provide the capacity to its eritire load.

The Commission .fi^.d.s OECs arz.d O.MA.i-1G/GHA`s assignmer:ts
of error to be v,?itiiout zner;xt. Ui-Ldex Section -143(13)(211

evisec. Code, the Comrsii.ssion is authorizeci to eutiZ abiish
charges that Nvoul.d have the effect of st.abi.[iLi••~7tg retail e1ectric
service. In its application for rehearing, OEG fails to cite to any
pi ovision that precludes tlie Corrr3ri ussion fron-€ zecoveri-ng
wholos.ale costs tlxroiigh a retail cha.rge. To the con-t-rary; the
Cornnni.ssYon has explicii: statu:tory authoritv to inciude the-sP
costs in the FSR 13eca^:sti, a.Ifhou:gh, they are wholesaie, they

were established to allow CRES prov-ider s access to capacity at
rnarket prices in order to allow retail electric sez-vice providers

the a:bility to provide co-mpetitive offers to AEP-Ohio
cu.stom:ers: 'he fact tlat these costs not oidy open the door to a

rofsrist competitive retail electric market, but also staLilize ret--il
electrzc serv-.ice by Ioxver%ng market prices an:d allowing- ALP-

Ohio to main.tairi. a re:as-onable SSQ price is.cl.early perm.isszhle
under Section 4928.143(B)(7)(d); Re4 ised . Code. AccordzngIy;

OEG and ONMAEGf01-IA's assigmienfs of error shoiila be
rejected, as t1-iey narrc^w the plain rneai-dng of the statute.

(420) fn its appficat"ran for rehear.ixtg, CX7-C/AT'jN opine flhat ;I-le KS:R
un.r.easona.bly. violates cost causation printipies. Specifically,

OCC/AJ'JN assert that retail cuftozr3ers are subsidzzz:ig C^'^

providers and non-shopping customers az°ebeing charged for a
sex-vice. fl-iey axe not zeceiviria. OCCJAI'JN note that 5ecfion

4928.02{N, Revised Code, prohibits anticom:petitive sufrsidic-s

zrom nonccimpetitive reta:il dectric service to competitive retail
electric service.
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FES respQ:tds that CRES providers are not the cost causers, but
xaehers AEI.'-Ohio is as a resuit of %fs Fi?R st<at-tis: FES expIains
that AEF-OhiU bears the ^bligataozz to provide capacity to its
entire load, and that capacity costs v,7oi.1d 1-be ii°4ciured
regardless of 'Whether there were F3Ily CFiES pr^'ivTd.ers,

-1gti

f-EI'-C)hio rejects OCC/ APJN's argurnent that the RSR creates
a cross-subsidy; as the C.on-izni:ssioi-i explicitly found iti 3ts.

Opinion z,rid Order that all ciistam.ers benc-fit f.rorn. ZzPTVf
pIiCIng, aS1.C^ the other featllrEs -tiZe ^LfjR contains. By iLs, i7ery
nature, AEP-0hio asserfs, the R.>R ca.rinot cause a cross-subsidy
because all custozner.s uidrna#:ely benefit froin the RSR. AEP-
ONo provides that the RSR does xiot. violate Secti.on
4928.02(1-1), RevLsed Code, becaiLse it is not a disb-ibution or
txa.nSmisslog rate recover.u-EEg generation-related rosts, and
point.s aizt that al:l Ohio EDt 7s have generation-related SSO

T'he Commission finds C)CC IAPJ-N's argument to be uAthout
in.erit_ The RSIZ i.s not discriminatory in any rrzanner; as it is
perLnisszble pursuant to Section 4928.143(B)(2)(d), R-evised

Code, and pravides benefi#s to alI customers in AEP-Ohio's
tG rritory, .r.egardless of whet..^er customers are shopping or noii-
shoppin.g eu.storziers. Ftirther; the Cormrussion previously

rejected such arg-ttments within in its Opinion aDd Order, and
accordingly, we a€firzza our decisiori.z`

(21) Also ii?zts application for reI-ieariizg, CCC/.r1P^T raise the

arg=-ient that the RAA does not authorize a state
compensation meehand:sm. a?i which r<on-shapping Cvstorn,ers
aire resporxsit^Ie for ccimperasatirig AEt'-£^^uc^ f-or its FRIZ
obtigations. This, OCC,[APJ?^ sfate., causes unduly preferential

a.n.d dzscrinunator-y. . priczi-tg because it forces non-shopp:ing

customers to pai tcvice, as they already have- capacity charges
built into tkteir rates.

AEP-Jhdo d"zsagrees wi-Eh. OCC/ AI'JN's contentZon, expla.i*g
ttxat the statute explicitly al-It^Nvs for the creation of stabilzty
c-ha.rges puzsuanf to Sec . tion 4928.143(I3)(2)(d), Revised Code,
a-nd tlie fact ti-Lat P-11 cu.sto-mera benefit from the: RSR ma.ke•<s
0C:C/APfTN's assertion i'n.corrects FES nates that reven;ze

L^ id- at3i.
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included with. the deferral can.not be corisidered; a dau(a1e-
charge because i t supports al 1 of .4EP-0- Mo's services, and. Cnus
is properly allocated to all of -AEP-Of1i.o's cti.stomers.

-2Q--

"(-he Cor_rrrl-tisszaz-L finds i:hat. OCC j APjN's a.rgumeRts sl-iozdd be

rejected. Both AEP-Obio and FES agree thafi the RSR should be
collected FLr anorz-i>vpassable rider, arid we agree. As set forth

in our Opin:ican and Ozder, ffie P.SR benefz-t: all of AF1'-J.kuo's,
customers, botfi. shopping and non-shopping in tbat it ^.I1ows

for the coii-kpetifive market to continue to develop ajid expand

while alIawatig AEP-0-bio to maintain a cornpefi.t:iveSSO offer
for its non sb.opping custo.zners.25 . Accozd-irgly; as we
previously rejected OCCIAPJN's argurnents, 'we a£ffrxm our
clF-cision.

(2i) MEO 3I'pe5 that the KSR is 3ITI-propar because it 2llowS for

above-market pricing, wlu.cli the Comzrzssion lacks stafiztory
Jurisdactzon to estabbsh. .fE'U contends that tile RSR's improper

collection of above-srp..arket prices for capacit.y violates Section
4928.02, Reviseci. Code, which pro-vides 4:a.t ctate policy favors
-aiarket-based pricing.

A.EP-flWo stai:E-s that ffie Commissiozi appxcrp-nate?y addressed

the SCM witliin the Capacity Order, noting that I:EU's
uratnents for n-tarket pricing were properly ignored in the
C:omm.i:4sion`s CJpinion an.d Order,

TI-ie Commission finds Tf:U's argui-nen.ts to be v,rithout mezite Tn

it:s Eniz,v on Rehearing in the Capacity p.roeeedii-Lgs; the
Co.inxxrussion rejected these argwnents; explah-dng that one of
the key consi:clerations was the impact of A.FP-C?hi.Q'S capacity

charges on CRES providers and ine competitive retail iza.arzcet.s_

Further, the intent of the Commission in adopting its capacity
d:eciszaia was to further develop the comp?titive m.azk-etplace by
fostering an envirci_rurient that promotes reiaiJ, competition,
consistent ivith Secti_on_ 4928.02, Revised Code. Accordingly, as

IEU's argument f-Las already beefii dismissed in the Capacity
Case, we find it to be without znerit.

(23) C>heo Schools, IEU, and FE^S allege that the RSR ^vrangfutly
allows f{7r A^P-Ohio to collect tra11sZt1.oTt revenue by recovering.

25
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strarlded costs. C^^iio ^^lio€^ls opiz^e '^1aat i:3^e <-^pprovaI of cost-

based capacity ChaIges is irrelevant ^3c:^CaF.Z_siL the {.C?z1tITII551072 S

decision in the Capacity Case iva.,.s. i-cnlaufi;l:, Fr;zther; Ohio
^^chooLs note tifat the non -deferral aspect<s ot .tife RSR still.
ariouiifi #-o transitiozi charges. IEU adds that the Cazxuxzission is
immproperty ig'ncszzng its 4fatu.tcary obhgafion by ai1owing AEP-
Ohllo to collect trctrLSff1L?21 rLVe.I2uGj and evade the CoZ4l_LI1FSSit3i1-

a.pp14?V ed set'"tle_Tilent TTIwhlch AEP-Ohtt? Cti 1s oblIgd.tE'.( itf3 £oZgC}

the colIec-Lio^.-^ oZ any lost reveriues. FF-13 and Ohio Schools
believe fliat it is m.eanii-igiess that A_EI?--Ohio's status as an FRP:
e.rltit;r oc:ciirred after thc:.. ETI' proceed.ings.

AE??-01lu.o believes these rargumezzts sllould be rejected, as #he
Commission expSicit1y dism3ssed tli.e arg^.lr-Lent.s h-t the C:%pizlion
and Oxdez, as well as L-i the Capacity Case.

The Commissio:n i.^revivasly rejected thr.se aro-umerlts in its
C.'^pinic^n. and Order, nt^t^i.rig ^^at f^P-OI.tio did not see^-
t-rans=ti0rt zevenues, and tJIat costs a.ssociafied with the RSR are

pennrssible in light of AEP-Oh:ie s statiis a.s art FFIR e..tzty:26

We also rejected ;CEU's arguz^.zexit^, agaht in dhR Entry on

Rehearing in tI-ze Ca.pacii3.:. Case, finding tk-iaf AEP-Ohio's

capacity costs do not taII wz:tlu.i the categorv of transztmn

cass_27 AS the Coixuazissiun previously disn is:sec{ t[Frise
arguments, we find that all assignments of eri-or alleging that.
the i.^SR allows for the collection of fraiLiit-ioia reverrue should
be, rejected.

(24) In f.heir respectave application-Q for rehearirlg, CDC.>C/ APJi^T,:
OMA.IEG/01-1A aizct. FL-S argue that even if the RSR is justifi:ed;

tlte Commission erred by overe•it-imating the valtze of the R.SR

to $508 rruilion:. OCCJAPJ-NT and OEG believe ti-iat the
Commission improperly used assumed capacity reveTli:1.eu

based on R_I'M prices, ev en though AEP-Ohio is authorized ta
collec t Ca, paCLty reveltileS at the 13(. M P7ICG. OC.C/

I
APfN ZisseI't

that the current consfzz.tct forces caxstorft°zs to pay tv,ice for
capacity, and if ffie Commission calculated the RSR based on
the N1VV-day figuz-e, it would deterinirle that the RSR is
uzu-te;essary. Also, C)CC/APJN, state that the RSR shouid have
taken into acco'znt add.xtibna.I revera.u.e A^.'-Ohi:o wi-H receive

z6 Xd: at 32

27 Capacity Case EOR at %-57
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fcir capuc_atv ass00afed wztIi tl-ie ereigy au.ct:ons that ,w_^I occur

ciuring- the term of diL: ^.̂ P. C.7CC1"M,iN allege tl-ot coIiecting-

th.e capacity rate from SSC ctzstrxne:rs iri the energy-ol-dy

auctzo?^s will create capacitY" revenuc.s that 5houId E3e offset

f-ront the $508 million, iD adc3ation; 0CCf APj^i^.^ argue tb-at the
Comrn_ission applied too low of acreci.it for the sh.gppf_d load

without providing aiiy !-atioxzale in suppor.t of its adoption.
Orrctet argues the proper credit for shopped load was
$6.45,/kIWh, makirng the 161Z oYaerstated by approxir_nately

$121 rziillian.

hn respor7se; A:^::I'-Oh.io points out ziat it. u=id not book, as

revenue, the entire $1S3.88fM_"T day capacity cost. Rather, as

established in tlie Capacity Case, ATP-Ohio explaiz,ss that t}.ie
regulatory asset cieferrai ^.^ tied to incurreci costs tl.}af are not

boaked as revenues thuoughout the term of the dexerra:i. AEP-

Ohio prov:i^'.^e.s fha.t any reverzue coI.Iec:.ted froni CRE-S j7roviders
T^ limited only to RP?v1 prices arr.d the iriclusi:on of the deferral

does wf alter the reuenue A-EP-Ohio receives. Further, AEI-'-

Ohianotes that the ComaTission`s modification of the RSR f? ozr^
a. ROE-based revenue decoupling mechanism to a: revenu:e

targret approac?-r.. furri-ier warrants €:he use of IZ''NI prices when

r_alculat.ing the RSR in Iip-ht of ti.Ze ii-icreased risk a;ssoczated
wit^.x a fixed RSR.. AEP--Ohio also states that the zrLchzsiozL of

capacity revenues associated with the Janaary 2015 energy
auction should n:o Iorzger be applicable, as the Conmissic?n

does not incorporate any reciii.ctions in nonfuel generation

reyerii.ze associated with the ?014/203:5 delivRry year. T'iriaIly,

AEP-Ohio notes . that the $3 jIv1Wh. t;Fiergy --redit was
reasonable arid supported by the record, and 01-rnet`s requesi_

to m.a.ke axi adjustment is spec_u.3ative and sho-^ld be xejected>

Spec3ficaBy, A.EF--Ohzo stnates that Ormet igrores pool

terrrtination coxi.cepts and the faet that energy sales zzzaraiiz:s
attributed to transferred. Plarits would. becom e utiavaiialoIe after

pool term3.iiation.

`rhe. Commission finds that the applications for reliearzng

should be denied: Claimsthat the RSR overcompensates AE3P-
OIuo fail to corsider the act.tal cc^n.struct of the $188.88 J MW-

day capacity price, as the dei'erral established in the Capacity

Case nvt' be booked as a revenue duri3-a.g the deferral
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pCriod-~3 The revenue AEP'Ohio will collect fOT" t.apacity is

I1rrE}["ed o?"Ay to the R...PTM price olf C.3pacIt'V_ The_refore, all

assertions tkat partTe'S rnal<e about AEP-Oh2:} Zc'ceitt.mg"

SuKicie.rtt revenue frosn. the capacity deferraJ alone are incorrect
and should be Ie^eCf:ed. FITrffieX'r we x"?ote that OCC/ATjW

again rrmischaracf-erize the functior^ of the RSR, -b--^:aizse, as we
have eznphasîed both, in the (7pinia7i and Order arici again zft
tl-us Enf-Ty, the RSR allows for stability and certai_rtty for AEP--
Ohi.o't4 zlon-shoppmg ci.stomer p,rices, while the deferTal z-elates
to capacity, thereby walingit is=appropziate E0 ciaiTn, customers
are being forced to pay twice for capacity.

Finally, we find. that OCCJAl'1-N and Ormet's app-lication.s for
xehearing. regarding the $33 'NTtfVh enert;y cledii should be
denxerf_ In approving the r6R, we deterrninefi t,.-ia:t of.E systern
^ales for AEl? C33htt^ v,;11 be lower tbai^ ant^i^zpaf:ec3d based o11 our
eSti1T3airion that AEP--QrLio's s11CiF3p1T1g sLat2st1CS TVE'_re

overestimated. In Lght of the li1<elihood that AEP-C'^Ltio uri.ll r,-iEt:
see s.igr.ificant off-system sales as OCO/A:Pf.N and Ormet
allege, we found it was unr: asc^r^.able to ra.i.se the energy cxedi z,
Fuztlier, we fiTzd AEP-Ohio preseii_ted. the most credi'DIe
testimony abcsut the eiiergy credzt, as it took in.f.o cor,.sideration
the impacts pool termination would have on energy Gal.es
znargi , ns.29 On brief, Ormet introduces exrra-xecoz-d evzdence
that not ori;.y shoul.d: be re^e^c:feci, but ahso even if cozis_cleered
fai1s to rebtit the reasombleness of .AEP--Ohio`s testzmcsnv.
Therefore, we affi.rm our detezuLizi.at:iozt that the energy credit
calculation of $3/MWh zs rea:sorb^Able.;

(25) A.lso in its application for ref?eariOEG argues thdi:, zn the
altE_'311a:t1Sr£..', if the CoITIIX73:ssIor1 does not IZSe the $188-88fMW-

day C`apa.cF_ty price in the RSR c8ict;i?ationJ fhez`i. }iie CC3m.iiTlsSiolt

should include the arnount of the capacity deferral for the
purposes of en.fnrcing the 12 pezcent earrdngs cap. OEC poznts
out that this a,r3pears to be consi;sfenf with what ffie
Corz,.rrdsszorr zn.teaded in its Cpir^ion and Order; and is
consistent wifh ^.;omrnzsszon pzecedenL. OEG also suggests that
the C-0 rnmissirrR clarify, . that the ea.rzrircgs cap tivas an ESP
provision adopted pursuant to Section 4928143(I-?)(2)(d-),
Revised Cc?de:

'g Zn re kEP f^izzn, Case No. ^€? 29Z9 Ft. (JZ^IC, {i}puu^n aYtd Order^ Jt^} 2, ?^Z?.
L3
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.A-EP-C3hio responds by statin7 that it- is not opposeci to

iz-rcl^.idin:g #h.e defe.srai earninns as deferrec^ c^,pa.city rev'eir.ze
when e^.nforc:ira; the 12 percent ear^ngs cap, as i^..is consistent

with the Cozrmissic^n s a ic^x r^er_i^^ion xc^ardiz,^; A.EP-{^€^io's
f-u el de€e.rrals un^:der AT;1.'-Oh.io's ESI' I.3^

(26)

?4-

1-be C oxnxxi.isszoti firi.d:s that OEG's applicaticn for rehearing
correctly indicated. that it was the Comm.mmissxgi.x`s intent izi. its
Opinioi-, and (Oz-der to include the deferre:d capacity re=Jenu.e irI
A.EP-0hiv's 12 percextt earnings cap. 'W,'e believe the inc_ltisiorx
of Lhe deferred capacity revenue is i,.-^.portant to exisu:re AIP -
Otuo does not: reap a d:sproportioiiate ^-venefit as a result of the

rnodif.ied. ^..SP.sz Therefare, the Commisszon clarifies that, in.

t1-ie 12 percent SEET threshold estabiished ^,rithin the Opirdon
and Order, the iomplete. regulatory acco{znting of the thu-esho7d
should include t;.'Le entire $188_88/1MW-day capacity price as
cu.rrent earnings, not jtzst the RPz.^ compor:ent, as w^;Il as the

$3.50 and $^-M per 1\4Wh. :E^^R. The S3..DO/:RV& of th? RSR
charge that is to be devoted `tov,rards the capacity deferral sh_aJ1

lie off-set with an a.rxrartizat-i.on expense. of $1.00/14Wi.
Ilowever, we reject OEG's request to include t-he 12 percent
threshold as a condition to the RSR, as flae Commission can and

wiIl adequate.iy analyze AEP-01-iio`s earzzings consistent widi
Se-cti4n 4928.I43(F), Revised Code, Wit.hout creatrn.g azi

un ecessary regulatory burden, as reiterated in c,=.z:r SEE1`
analysis be.1.QV^ AcccrdingIy, OEG's application fcar rehearing
should be granted in part arRd dezzied in part.

.iiI its application for rehearing, OCC/APIN assext ihat the

Commission should not have fo^and that AFP-O1uo may file^ an
application to aiijii.st the IZ`al^t in the event that there is a
sign€ficant reduction h.i `rts non-shoppz.ng load. OCC/AP)N

argzie that thi:s a_nr,easonahly trari.:.sfe.rs the risks associated With

economic cidi^7nturr,s frozn AEP-0}urs and onto custom.ers,

The Coxvnission finds OCC/AI^A.;'s application for reheanrig

should be denied. 11-ie Commission h-as the discretion to take

appropriate activri:, if necessary, in id-Le event t.heire: are

significant changes ^n the ncsi-^-sfioppi.^ig Ic^ad f©r reasons.

beyond AEP-Ohio's control. Further, we note that in the event

30 In re Ar:P-OI^6, Case 3vo_ 2D-1261-EL-UNQ,,{Dpasaian anri C)rde_-014nTaary 11, 2t3z1 _'
31 O-zn.issfi andl Order af 3-1.
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#li€re aie sig-nificant c_hange4 ;ri the nozr-shoppzng load, any
adjustments to ►he 16IZ are stffl su.bject to an applica3^ox^.:
presc.Ess ^^Iiere part-ic.3 ^^i%.1 be able to appropriately a.dvoca.ie fc^r
or aga.zrtst awy ac^^ust^ez^ts.

-2,55-

(27) 3n add.iti.on, OCClt^Pj^i ars^.ie that the Commission violated
Section 490.3.09, IZ.evised Code, by fai"g to allocate the RSR by

the percentage of customers shopping in, each elass.

OCCf APJN believe that cost catLsation pr.inciples dictate tha.f-

die RSR. should be allocated among fihe different customer
classes based on their share of tot^al switched load: To the
confraz-y, Kroger asserts that the Commission`s Opinion and

Order urireasonably requires defnand-billed customers to pay
for RSR costs through an energy charge, despsi.e the iact that
th,e costs a.re capacity based but allocated trn the basis of
demaxid. Kroger requests that tfie Comni.ission e3zm7rrate the

RSP's impzcper erf.ergy, cha.z°,ge to demaztd-bzlled custQmers on
re_hearing,

Ln its zneznoxandum contra, AEf'-C)hio states that OCC/APJIN
a.re rnisgt.izded in their approach, as shopping custo.mers are not

ttle only cost-causeTs of dYe, RSR, bG'{.aLl',se aIJ ctl,Stomer4 have tbk'_

right to shop at any t1ITt:'_'. If ttie CoEZt1TE3 Ss2o11 were to accept

reheariztg oR this area, AEP--Ghio argues thaE the cost of tl-ie

RSR would be dramatically sIutted fi;om residential cizstoirLers
I-o industrial and cuxnzrkc:rcial custor.mers_ AEP-QMo also states
that Kroger's proposa3 woiAc3. unduly , btirdext smaller load
factor cusfiormers ut commercial aDd. .indust.ria€ classes. r1.M^
O1-Lio reiterates that the RSIR bene€it:,̂  for all customer classes.

Tk^e Con^ission rejects argurr^e^^ raised bv C?C^Il^PjN and
K_rogez: As AFT--Ohio correctly points out, a-nd as we
emphasized in our Opi:n.io-ti and Order, all custo_m,ers,
residential, commercial, and. indusUi.ai, and both shopping and
non-3hopping, benefit frem the RSR, as it encourages

cQmpetitive offers .faom CRES providers wks:ile .m.auau.in,i^.^g an:
attractive S-50 price in the event rsiarkeE prices rise. Were t'he
Cofiunission Ica adopt suggestions by either party, the,se
bene€its vaou.ld be di.:rnini.shecl:, as industrial and eainnercial
customers wou1d be har.med by a<eal.Iocat.ioxi of the RSR if we
tookup C3CC_`. fAPJN's appiica.fior€, and smaller cc+a-ffnert^al ar^d
ixidi-istriai c-u:storrGers, u,rould face an iu-Ldiie btirden of the RSR

were vve to adopt :Kroger's recofriznendadozz. *We bdfeve the
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Opinion and Order stzuck the appropriace. balanct_ througI-c
recovery per kW1-e by customer class, as it -,^preac%s costs

associated wrtin the RSR charge ain.ong all cx-istoTneisf as a3.I

c:ustoatez ultimately be:riefii: from ii.s desigra

(28) Furthermore, TFT.i, FES, and OCC/A-T'fN. co:ritertd thaf the fact

that i=t-ie RSR reveriues will con.t-ii,-Lue to be r_oHected af'LeE,.

corporate s?p,^4rafiort and flow to AEP-OhYO s geI2f'3`atlo.'ii,

affiliate vzo?ates Section 4928.02(I-D; Revised Cvde< f7CC; APJN,
opine that when the -R,SIR i413 r.egnit-ted to x1EP-O1-1-io'saffiliate;
1'-^EP-Ohuo wil:t be a^.Yffilg to. subsiu.izeits iis^_regulated
Unerafzon affiiiate, iI:L.Y st•a-te-s th.a.t the Opinioti and Order wil.^.

provide an luifa.ir co{:xtpetztive advantage to AEP-01uo^s
gene-ratioa affiliate, .evading corpcarate separaijon -require.rn.ents.

AEP-Ofdo respoiids thatf as it Ls the captive seIler of eapaci.ty to
supp ort its :Ioad consistent with its FRR obligatiorts, it iriu.st

continue to fu1_fi1.I. its FRR obligations even after corporate
separation is cQrnpleted> Due of t.Eie naturc of its PRR statu.s;
AF2-Ohio points out that it, rnusf pass tkirough generation
zelated revenues to its subsidiary in order to provide capacity-

aZYd energy for its SSO lC7a;d. While AEP-Ohio acknowledges
that A. w;lI. be legally separated fronz its affiliate, the fact that it

remains o1>ligated to pravi.de SSO sPrvice for the 'Lez-rrt of the

f•;:P and the SSO aggeement between AEP-Ohi« and its affiliate

is subject to FFRC appr:oval shows the cross-subsidy

aIIegatiUrts are improper.

The Comnvssion rejects the arguments saised by TF't T, €'ES, and
OCC/APJN, and fznds their applications for rehQaring should

be denied. As previously acidressed i`n the Comrnsssion's

Opifdori and Order, AEP-Ohio, as an FRR entity, must continue
to fixifzlI its obligations by pro-viding adequate capacity to its

ent-ire load. `fherefore, in order for AEp-CJhio, and the newly

created generation affi-iate to continue to provide capacity

coza.sistent with its FRR obl.igations; we niamtahi our position

that AEP-Ohio is entitled to.its actua.l cost of capacity, -which

will in part, be cdJlected throu.gh the FSR in w-der for A:FP-

Ohio to be& pavizig off its capacity defe-i-ral: As we

previously established, parttes cannot clafm. that AEP-Ohic's
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generation ;affil.iat:e is receivMg an irnproper subsidy wlien in
fact; zi is oilIyT receix irt^; its act^a^ cos, of sen ice.3'

-2-7-

("9) Lx adc^ition, (_^rrrset aiid Ohio Schools renew L'Ieir rLquest for
exe-r.nptions f-rorn the RSR in their applications for sellearing,

fit its ixaemorarrdum cozxtra, !3.EP-Q.Ido asserts that Ch-inet and
Ofiio Schools seco.nd:-guess the: Cornmissi.an.'s discretion and
eXpertise, notana, U:3at tlae Cornrslission a.lreadv dismissed such
requests ixt -its Op'uiio r, and Chder.

Agabn, the Conimissicsn xeje-cts argurnews raised by Orzriet and
Ohio SchoctLs, as both have previou.sly bee.n. xf^et^-ed v^ith ar€^.p3^;
justification irt the Opinion a-nd Order.33

^;?^) 'in iLs applica6ori foz rehearing, ALT'-C)hio opines that it was
unreasonable for the Commission to use rune percen.t a.s a
starizn^ pczint i.r^. defex^ir^g the RSR re^;?enue -Farget. AEI?-
flI-cio arpes that rune percent :ROE. is -arueasonably Iovi; as
evideztced bv- the rec°enflv approved ROEs of 10 ai-id 103
percent, rt-sp-ectively; i.ri AEP-0hids distributioii rate case.
AEP-QJiio al~:so points f-o the recent Capacity Case decision is-z

which the Corrssrdssi^^n f-Dund it appropriate to estGtblish a ROE

of 11.15 percenf. XEP-Ohio states thai: fh_e uritness testi'rxxignv
the Comrcziss-lon relied upon in reaching its concIrzsim did not
re-0ecE any c:2rt.siderafzon of AEP-C3Mo`s actu:a.1 cost of Lq^tv.

In its memox-andu:rri contra, LF-U expl,3.i^,s that AEP-0I-cio has
fa.ded to present a-izy thino new aztd its request should. therefore
be rejected. FF-S argues that .AEP.-C)hio's reauest i.s
meartingless, as 01-6o law requires AEI'-OhVs generation
service to be independent w-lthiz-z the competifn.,e rnarketplace.
OCCJ,^.t'TN state that the use of aiuzie percent ROE fis not
izru-ea..sozaable, and.AEP--OhPo carzrot rely on the C:apaci.ty Case
as precedent because it previously assezted that the state
compensation mechanism does no-E apply to SSO service or the
capacity auctiQns. . OCC/A.PjN also argue that AEl'--Ohza's
reliance ozi stipulated cases is izsiproper.

The Carnmisszon fzztds tha.t AEP-0hio has failed to pre..GerLt anv
additional arguizzerzts ftir the Cozrinission to cmsicier. IEI7

;>2 Id. at Ft?

.icl, at 37.
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correetJ.y points out tl]at AFP-Ohxo p.fevzously inade. ihese

arguinenE.s bod7 in H:ie record ajid on brief. In lis Opinion a-nd

0 rder, the Commz.ssiozz det:ermrzled tha-t ttiexe N'vus coznpe3,tng

e:?-jder:ice in i-ogards to an appropriate ILOF, 4nd the

C,-ommlssiol3- adopted aI.<'^ target of nirr,e" per.ce7lt bacied on 8EZi_h

testimozky3-1 Accorciizigly%, as we provided s-Li:f_fic:ten. .t

. j115t?hc,zt1.C?Z1 for our PStablISlurter3.t of a Dllte percent ROE to

establish AEF'-Ohio's re-,,ren7i.e targ-et, we find A-LI'-0h%o's

argum.enLs to iDe without merit, and its application zor

rehearzng should be denied.

(31) In its a..sszgnmeDt of er.rox; A:EP--OIiio requests that tli:e
CommisGiort c1ardy that all f-:ituz-e recovery of the def.erraJ.

refE:rs on?y to ti-Le post--f1S.I' deferral balauice prcrcess: AFP-Obio
also seeks a cla.riticaL-ion that fl?e rezn.a:n^ng dcfexzal balanre

that is not colleC tE'-d thIY3'12gh t1ZF- RSR Ctl,tZ'LT7.^ the term of the ESP

will be colleeted over the three years folloi-ving tl-te ESP tenn..

OMAEGf0.1IA responds tli-at at a xm'a-iizaruxxi; the Commission

should continue to make the determinations on. cost recovery
-urhen more znformaLcin on the delta is available- C7CCJ A7'JN

also notes that any clar.if.^cation is u.nnecessary because the

Con.misszon_ urreasonably fourrd that deferral, coizld be

collected from both shoppzn^ and r^on-^shc^ppzng ^ssomers.

As the C ozrudssioa emplzasfzed izIits Qpizu:or.< and Order; the

remairt c^Lr of the deferral ;wz^ be reviewed by the Cornrxiiss.^oz^

throughout the terri. oftf-iis ESP, ax-id rio determinations on any I

future recoveiy widT be xx-Lacie untzf AEP-Oh?.o pxovadFs i:i;s

actual shcspping sEatistics:35 Accordingly, as the Conim.issio-n
will continue to monitor the def.ersal process, and as set forth isi

the CJpiniort a-nd Orcier; we will review the remainiiig balance
of the deferral at the conclusion of the modified ESP, we fi-pd

that :A-EP-01iio's app3.zcafiori. for rehearing Iias no znerit and

sho°z3.d be denied.

(32) In addr#zon; A.EP-C):kLio requests that the Co^^s^zs^iort e;tablish
a rern_edy iri the errent the 01u.o Supxezne Caurt c?verturz-is the

ZZSR. Specihcall:yr, AEP-Oliio argues that it zoTou[cI be sizbject to

ix-zcreased risk wifhout such a backstop, and proposes a

?4 -e:53.
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provision. that CRES providers u=ocrld amLornatic . aiiy be
z-espozzsible for the entire $188.88jiv1.W-c{:ay capac.it^.r ch.a.rg;e if
ezttie.r the capactty deferral or defez-Tal iecovery aspect of the
RSR is reversed or vacated ozt appeal,

C.?luo Schools, DER/DECAM, and 0?vlAEG,f'0HA argue tzzar
AEp-01uo's request is an unlawfizi request for rehearing of the
(:apaci#y Case, as the level of cap acitv charges was, ntat
de1;e..mLT1ed in f C11s prOceedi17g C?i1 the ITiC7d.ified .^^iP-
Q-N4AFG/C3HA and 0Iiio Schools also point out that the
creadan of a backstop would cause imt.ahil=ty and uncertainty,
as C}.ZES pro^.?idei-s payinn the delta between RPM ajid the cosf-
based. rate may pass cost.s o-r.g to customers. IET asserts that the
mechan:s.rrr, 1f approved, would re-sult u-i az,. unja-w.fW.
retroactive rate increase.

IV:

OKI}

'i'he Coi nznis.szon agrees with. C)hi.o Schools, DER/DECAM,

UN€AEGJC^+f-fA., and IEUj and finds that AAE1'-01iio`s request
for a backstoD in the event tl-ze Com.rziissiozi s. deferral
znecchanisrri is axrertn.r-zxe.d to be axi: iinappropriate request for
rehearing that shouId.aave been raised zn the Capacity Cas.e:

T"herefore, AEP-Ohio's application for .reh.earipg shoul^d be
d:eried.

FCE-L. ADg^'T^'i NT CL,A€JSE

fEP--Ohio asseits that Llie Coxirczx.ission's fai_lure to establish a

fznal recoz xczliation and tme--up for the fuel adjustment clause
(FAC) was urrreasoriable. AEP-C-hio notes that the Qpiniori
azad Order spec.^i^ral.iy c3:i^ected reconciliation and txue--up for
the enhaziced service rf-Jiabili€y rid.er (E.SR.Z), azzd other riders

that will expire prio.r tc, or in con.jutiction with 11-ie end 'of the
ESP te:rDa- Iiegarcling, the FAC, A.fiF-C.3hzo co.ntends the
Corr-.ussion failed to aeco-iunt for reconcitiation a-iid frue-ap

whe-ri the AEP-C3hio's SSO load is served tiwough the auct-i:on

process. AEP-Ohio: reasons that the Cozx.amissioii is clearly
Vested with, the authority to direct zecaz ci:l.iaiion of the rider

arLd 1.zas d.ozte so in other proceedin&s;36

pES contends that the f.7p.in:ion_ and Order u.nreasaiabIy
inrzinta.u.-is separate; FAC rates for Ohio PoNver Campa.ny (OP)

C'ase Nn. I1-3549-.E?:-SSQ, Duke Energy Ohio ixic-, C}piiiaP eazd Order at 32 (November 22r, 2011):.

_2g
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and Colluinbus 5outherr:; Power Company (C-S-f') :: ate zcsx-I:e;;:
FES a.rgi-ies tiaat.AEi'-C,^hio has rnerr;ed axid there is n.o basis to
rondniie separate FAC rates. i3as^:i3, on t^ie testrs_rEoz^iy of FM
W7.tness Lesser artd A.EI'-Ohio titTxtness Roush, FT,'^, states that
CtI' customers vtTili paY artificiaiIy reduced f;ael costs,
discotu'agzng co_ mpetztian, . and begiz-inixig in 2-0.13, C3P
eus}omer's will be subject to d:rastiu i.ncrLases; as compared to
CSP custome:rs.'I tN-ith indivzdual FAC rates, FES reasorLs that
CSF cLLstorrers are r3iscr;irrurateci against in ccfmparson to OP
customers for the same service in violation of Sectioris 4905.33
and 4905.35, Revised Cod^- As sucii, FFS states tfz-At the
Opir3io:n and Chder: is urci-ea:sonable: i;zz; it-s a;tti--competit-ive a.nd
discrin-Cmatory rate desig,re without provic3ing any rational
basis.

ML '̂offers that no'd-rii-ig in the zrecord of supports .:jES` claim
that separate FAC rates for eac.h: rate zone caiz.sLs ardf_zcialiy

rPdu;ceti fuel costs f<ir the OP rate zoiie. IEU notes th'at at the
briefing phase , of these. proceedings iio party. opposed

maixztaznzng sepasafe pA.C: rates for each rate zone.

C}CC/.Ai' .jN' aLo arg-je that the dei-ision to +n.aintai3i separafe
FAC rates ':€or eacli. rate z;ozie is ar'Ditrary and inconsLten.t,

par;ric5.-da:rly as to the projected time of consolidation for
customers 'm each iate zone, while app.rovi7.ig iznmed.i:ate

consolidation fcr the transmission cost recovery ri:der (`I'Ci^R).
Furtherr OCC:J.-VjN believes that the Corzunission's failure to
coz-Lsolidate the FAC rates while immediately costsolidafimg the
T'CRR rates; negatively impacts OP customers, OC.CJAP^*^

subrnits that the Opirdon and Order does n.ot explain why

consistency z:s n^ecessary between the FAC and PM-. nu.f not "

with the TCRR: C?CCf AI'JN -no-te that dela)dng the nierger of
the FAC: rates rauses 0I' custanners to incur a$CI.02/?viwh:
increase in zafes. C)CC/ A;PjN state that the Camhussion.. fai:ied

to offer any explanation for the inconsistetit taeatinent iz-L the
merger of the various rates and c-ontanui_ng sepaxate FAC and

PIRR rates, as required by Section 4903..09, Revised Code_

F.irst, we grant rehearing on t-wo issues raised in regard w the
FAC: First, we grant £7CC/,t'\I'TN.'s request for rehearzrig o:n?y

to clarify that the Commission did not intend to establish June

37 :._7iX. IoL.CS. 4^'3J' Sii; i's'^ EX. 2VLL+; Tr. at A-VI ^.Y.tVI l ,S.tt4L-2 tt0-i.
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2013, as ilie date by wllich the_FAC i-af:es of each sesv:ice zone
would cDe merged. The Commission -wi11 c,ori.iizi:ue to rnc,n,itor
t-he def-erre'd fuel balance of each rate zo;ae to de'Lerznin.e if, and
-nThenr t-be FAC rates should be cc>nsolidated. Se-con:d, we gran:l

AEP-Ohio's req;test for rehearing to facilitate afizial
reconciliation axid tiue-up of the FAC upon tezxninat-ioi-i of ttie
FAC ratc:.s: VVe deny the other requests for rehearin- ixz rega3-ds
to the FAC.

If i^ necessar,r to maintairt separate FAC rates unti-I Lhe deferred
fuel expense incurred by C7?' ra€e zone customers has been
szgn^:^Lant.I,v rc-d.uced, Ccmisi_ent -with the i:o^n^ssic^rz`s
decrsiori fii AEP--C-sh.i.o's pxior FSP; t'ne deferred £uel ea.peztes.
^^^ed by each rate zone ^^^i11: be ccillected dzroubhDecember
31,2018. We note tliat a sigr4cant porfion. of ffi: deferred fuel
expense in.ciirred by a:t' rate zone ci;tstflrners, over $42 MiIlion,
vaas offset by significantly excessive earrdngs paid by CSP :rate-
zone custorners,^s Furdier, as n-ot-ed in the (3pini.orz and Order,
;n acldit-zon. to delayzng the conso.lid:a.tzon. of the FA rates to be
consrstent with the recovery of the Mi, the Co.rn3-11iss1on

noted pending Cotmnissior, proceed'zrtgs w-M Izke1y affect the

FAC rate for eac.h rate zone.39 Furffiermoze, the Co)-mnissioa
notes that the pe^^.ding 201040 and 2011 SEET proceeding4 for
CS^-̂  and OP cm.fd affect the I'IRlZ for eztlier rate zone. Because
of t-he remaining baia-n_ee of deferred £izel expense was Mcured
prim.azilv by OP c'astorners, as noted in the Opzzzio;a and Orc3:er;
the Corn-tnissitjn, reasozied that maintaining disihict and:

separate FAC rates for each rate zone would faci.litate
transparenc}% and revieva of any ordexed adjustnients in the
pendii-Lg FAC presceedings as well as any PIRR adjustmeiits.41

Tlle deferred #-ae.t charges were incurred prior tO tl-te merger of

CSP and OP and fcsr.m the basis 4or t1-ie PTIZR. rates applicable to

t;SP and OP rate zone customers. if F^S beli:eves that the

deferred ftiel charges 1ncuxred by CSI' or OP -were

d.zscrLrrLmEory or - imposed an uridue or uiireasonabIe

prejudice;. the anpropriatp- i-i-rrze to address -the cla^na would

^8 1n re AF'1'-OTiio, C1s--Mcr. 14-1261-I>Z,-YJNC, apuuon and Order Qar^^tar^ t.^, 20I1}; Ents^= on Reheari ig
sg Opitdon a-nd Order at ;Y.?

4() In rpAE1'-Ohaa, CaseNos. 11^7FL-TJ3tirCand 11--4517'-EL-UNC
4t 1, i1l, lvfrzifer ^f ,e Fuel r'ldiusbnent Qmz.g€s for Cczluminrs ,So-rEt7sr_r-a Pazr3er C:sm:prny and Ch.;'a Pauler Coixpr^ny,

Case No. 09-872-rI -FAC, et aL, Opinionand C?rd.e.r (January 23, 20t2).
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have been in. the FAC aradit proceedings. In tfLis proceeding the

Corrnxxiission has deterrnined tha:t .ii: wouid be ar1 urkre:aso.Lb?e
dtsadvanta(ye for forr^ier CSP customers to be reau)'red tc7 incu.r

th;e sigi,.^zcarLt outstanding deferred fuel expense incurred by
forrn.er-. Of' custom.ers, part-ic-irlarly when. possible ^.^djustnnej.its

to the FAC and PfIZK rates for °acli r.afe zone arre. pendi;^.^g. The
TCRR is azial,vzed and reco-nciled indepczzdejit of tbe FAC the

PiKR ior each raze zone, and i^^::.^ zivt affected by the outcorrte of
SE^^T or FAC proee^.^dings. For these reason:s, t:lie Commisszntt

finds it reasonabIe and equitable to continue sQparate FAC L-tid
PIRP^. rate,s for each rate z.oiae although we merged other
componen!s of tlie CSP and OP rates where we de-tera-6ned i:ie

consolidated rate did not impose an -a-nreascsnable

dzsadvantagn or dezn.an.d on customers i:z. either rate zone. Orl
that ba:ss:s, the Opiri.ion and Order complies wdli Sections

490533 and 4905335, FZez7i..̂ .ed Code. Accordingly, Nve a'rfirzndie

decision not to merge fhe pAC and deny ;_he request of. EpS ard
CJCC f IS i'3:Nto reconsiderthis aspec-tof the C3pirtioraa<_-i;d C3rder_

V. LiASE GEN, ERAT-IC3N RATES

('34) Ln its assignment of errDr, C3CCj APjN contend th.at ii-te
modified base generation plan does not bez:efit

customers. C7CC/APjN point to the testiznony indicating that

auction prices have gozte doxvn and CRES pzQviders Ixave 1een
prQ,viding Iavver pr.iced: electric service_ fn light of t_hese ic^'^ver

prices, OCCJAFjN opine that freezing base generation p.rict s is

not a beaefit. i.^ecau.se tb.e rnarke-t n-tay be prodz,zcz-flg rates at.

lower prires, ^.̂ CC/AI?^I allege that the Carzez^.-ussioi'L failed. to

ensure nondiscriminatory re#ai1 rates are available tn

c-ustQn, ersr as the. base gQnerati:on rates wete not prQperty
unbl.zridled into energy and capacity components, creating the
risk of eustoniers paying different pxzcF.s for ^A.EP-Ohio's
capac.i:t,r costs.

Iri its rxze.moranduza contra, AEI'-0h.ic> responds tfa.at the
Corzurussior: properly deternuned th.at f-reezing base generafiion
rates for non-shopping. SSO ciistonzers is 1.3eneficial becausc it
a1lows for asf;able and reasoztably prrced. default generation
servzce that iviI.l be available: to aIl customers. ArP-01-jo
furtl^.er explains tiat OCC fMN do iiot present an.y evidence

to sUpport its assertion<. that the base generat.ion rate design

-aiake:s it difficult for. the Co.mmissiort to er?.sure tfiat all SSCO
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custoiiaers are refezvirig rion-d"zscruYrtinatory aer-,eration service,
and points out -Eliat OC.f.:./A-;i'{N wro?Zufi:^.y atteinpt to.

excrapolate the Comzrussion's Capacity order. AEP-Ohio adds
thazar,y accusations of the base genei-aiicrn rates hein.g,

discrrtidnatcsiy are a?sso ii-Tiproper t^,--cause, AEP-Ohio offers
different serv.ice,s to its SSO custozrsexs than it does to CRLS
provsders. SpecificaJIv; A^.P=-0hzc-z explais that it only offers

capaczt-y serv-ice to CfiES providers, k>:at it offers a bu_rtc31ecI.

supply of generation service to >ts SSO euston-ier.s, thereby
elirrr.ircating am.y daitn o% AEz --C)hzo proviwzrg c3.iscz-irndEafoz-y

ser'4- ices_

1he CoTninissiort affirrzi5 its decisionin the t^p1niozi and 0rder,
as the frozen base generaiion rates aznounf to a xeasonably
priced, stable alternative that v4 z.II rem.a'tn available for all
c:ustomers: -vvho choose ztot to shop. Ftzrther, OCC; f A^.?fN fazled,

to p-^o-vicie any fotu-idat?on in tlie evidPntiaxy hearing asi.d in ?t}
application for rehearing that the base generation ,ratc-s were
rxot property tm-bc?,ndled. To the contrar%, A:EP-C}hx.o's buse
generation rates were. alrn.ost unanfrro-us1_y tnopp-osed by all

par'Lie-z-, who intervened in t-is prnce edtrig, which included

int-exveaiors z-epresenting small buszriess cust-szners, comznerciaI

t°ustomers, and industrial cusFon-i.ers-42 Further, OCC/AI'JK
fafl to recognize that P&P-Ohio is not offering d:isti rinzs.natory

rates between its non-shopping- custoziLers and those C-ustorners
ivha shop, as AEP-Ohio provides different s^ervzces tc) tl-ie
shoppi.nF- and non-shopping customers. Therefore,
OCC j.AI'JhT's arpments fafl, as Sect;.cn 4-905.33, Revised Cotie,
prohzbi.ts discriminatory pricing for like and c4ntempoxanec?us

service, -which ci.oes not ap-Dly here. .AEP-C7Mo provkdes

capacity service to CRUS providers, ar?d provzdes a btnidIed

,generationserL,zce to its SSO customers.

W. IN l EI'U7TfBLE ptJ^ER DISCRE T^C^xNAKY SC H^ DliLF CREDIT

(35) OCC/APIN state that the Cominzsszort failed to provide ffiat
the u-xEer.rup#ible power-ciiscretioreary schedu.(e (IRP-U) crc:-ci.it
costs shoz.;l:d not be collected from residential cuszorners; Nvluc?-i

was necessary iz1 order for th.e C'ozruz7isszoza to be coDsistent

with. the intent of the approved stipulation in Case No. 11-5568-

EL-POR. Speci{icalIy, OCC f APjN a-rgze that the stipulation in

^? . See L?pzriiorc and flrd_ex a'L IS-16.

-33--
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fh i[ L^S^. provides t.h£s,̂. pYog?rc'l.T''T costs for c(.IstC)7Tie.rs in a

r7ofi'es3dezitiad castc^rner cIa.ss will rcJt be col:lecte^:^ fi-onn,
re,sidential. custorners, and residenti::l. _p roi-prani. costs ivi1,i not be

collected from non-reszc3.ential customers.

.i1-1 its memorandzzm contca,. OEG arg-ac}s that- the cred.it: adopted

under die. FRI'-D is a new credit e,,tablished u-i thzs proceediiag,

anci ttiere.fore should not be governed by the EE/PDR
stip7zlatzcrn. OEC opines fl)a,t the Commission acted lavvfu.1ly

and reasonably in approving the TF:P-P csedit.

'nie Co-mrni.ssior finds 0- CC/APJNI's arguments shovld be
rejected. As OEG correctl.y poinl;s cyu:t; the MI'-D credit was
esta.bl.isbed in the modified FSF proceedina, thf>r€>fore, it is no+-.
proper for CCC/:APjI^,̂  to use a stipul:atiz.fn rl-4ai is 011l57
conteinplated the progra_n-ks set :roz-fih iat the EE/I'DF?
sfiip^il^tiori:

v lZ. A UCTIC)N P .RQCI>SS

-34-

(36) Ln =_".f:-s assign-mtnt of error, QEG requests that the Coxnxzussion
clar^uy that sPparate energy auctiom be held for each skFT-01-6o

rate zoi1e: OEG e:xplarns, that &,rs would be: consistent with the
FAC anci PIRR recover^•Y ?-rnEchanisms, and wii:Lioat separate
energy auctzons, t;I-ie aucJon. zn.a^.T result in unreasonably high.
energy charges for tJti<o Power customers. OEG atso suggests

f:hat the CoTTTililssloZ1. claiify that it VJfll -ovt accept the results

frCjLT.I rhiEP-^Ohlors erl.erb auctions if they le23d to ratf. Lncrease.S

for a partic-uTar rate z,orie, and pciittt^.s out that the Commission
rz1a7...^.tai12s the discretion az'1d flexibiJIty to rej'ect auction results:

lit its memorandum contra, .AEP-C}hi_o subxxtitstha:t it is not

necesaary to deten-nine tIte details relating to the competitive

bid procurement (CBP) process, as these issues would be mare
approprzatc-Iy addressed iri the stakeEoIder process establisbe-d

pursuant to the.Cflmmi;ssion's Opir^ori and Order. In ad-ditiou,
AEP-0hio opposes the proposat for the Commisszon ta reject
any unfavorable auction: results, as tbu- General Assers:}bIy's

plan for oornpefiitive rn.arkefi.s is fiot based, on sho: t-term ..rzarket

results, but rather based ozi fhW1 developmeRt of the corrzpetitive

inorketplace. FES notas in its rxiemcFrandum coriti-a that 0EG

p.resented nfl evidence in suppori of- its arguments, and that its

proposal would achiaIl.y iizrrit supplier par.ticipa#ion and hinder
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c.o mpe'tit.i.oiz FES explai^ns that uth.e Cnrrizau^,s:e)rt wc;zc^ to

adopt the abihity to nuljzfy aiIcUc?I) rLsulfsf it would discourage
sLIDpheXs, W:hD 1nveSt sigF11f3c't'L27t t1m,^ aTid resources 1.IitO the

auction from pcarticlpatiltg Ztt aliy f3..ItZ.i.re auctions,

The CQmrnissioxt .f:rids C)FG's ar.varnerifs oii, separate energ y
aiici;iori.s should rivt be addressed at this tircle, azid are bet tex
fef^ to thti auctio-ta stakehcld-er pracess that -,,vas establishc:d in
the Cc^^m'.issioxi sOpiiisort. aai-d C?rder,43 We bc>lieve that the
stak:ehQlder pTocess ivi.II allow for a diverse groizfi c,,f
stakeholders ^a-ith iinique perspectives arid expe.r-ise to

e-stabli,sh an operz, effectzv e, and t-ranspare-i-it artiction proce:ss.
Hnvvever, we agee witl: p.^,;^;.̂  and AE?.(3-Ohio.. who, in, a rare:
showing of unity, oppo;e OEG's requer3f to reject auction
rEsults. The Gonuxii:ssiozL will rtc^t iD.ferfere with the

cnmpetitive marke#!3; and accordingly, we bi,Iieve it is
inappresprriafe to establish a mec.hartis:cnzb reject azxetion <esizIis.
Accord.irrgly, £^JtG's application for rehearutg should be
denied_

(37) In its application. for rehear=ng; EE,.. conti nds tbat

^^rr^snisszc^n`s Chai.nio^n arici Order slows the rzzovement of

eOmpeiitivE aucd^i-Ls bY Orily authorzzing a 10 percent stica of
system of auddon anci arr energy ordv auction fo r 60 perceFit of
zrs load in june 2014. FE,S argues that ffii.s delay is jzU.^ecessary

as AEI'-^3hici caz^nc^t show any evidence of substa^ti.-ial ha.rzn by
earizer ar,,ctrozl dates, and that AFP--t .̂.}Mo is capable of holdirzg
an aactiQii in June 20'13_

Tli-e Commission rejects FES's argurnents, as they hav*e been
p-reviously raised and disrrussed.44 Further, the Carairri&sion,
rei.terates tttaf it is important €or customers to be able to I^aefit

from ^.^xrket based prices while they are low, as evidenced bv
oul deczsior, to expand APP-Ohio's slice-c3f-svstezn aucf..ion, a.s
ctirell as acceleratzri.:g the tini:e fras;e for AEP-ohia's caz^.ergy

auctiozis, but it is also important to take tizn.e, to establish an
effective C13PprocAss that tviLl rnax-i^ize the nc.imber of auctzon
par;ieipazirs.

43. Xrl: at'394-0-

4z-' I'i, at
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(33) -ti1 it.s apP]ic.ati.on for rclieaEiz-tg, ^UP -Ohio requests a
m4dificaiion tc)prt>vid e traa t; in light of the acceleration of t1E?'-
Ohio's proposed C.BP, base generatic}zi rates vr zl3 be fxoztii
t,lis.oughout the eriNre +e^.^:ri of tl-ie ESP, i.ic.Iuc3ing the firsi_ fi^ie

months after the January 1, 210115, 1CO per:cei-it erierg,^y a^ctior.f:
I^^..P ^)x'tiC_? E.x^7^.c"lIIL4 t^;;st 3:^ i.'oLI.ld fit3W all energy r iIC^=}C)I1

r rocuremenC costs through the FAC. Furtr,er, A.t,,I'-Ohao

believes rt wotild be u_nxeasonable to acl.just the SSO base

¢erzeratiUn rates for tl-;e first five morzt.ls, of 2015, a,.^ proposed in

AFT-0hio's application,45 in light of the subst-a,nt-iaI
modifications -made by the Cv .rmassiort to accclc<ate azxd
e, .̂paSld the scope of tli.e energy aSl.f°t1o;.7s, AEi -0hIo Wa.r?Ls that

abseait a clarification on rehearing, there could be adverse
financial impaclts of AEP-Ohio based on tl-ie Opinion aiid
Order's aucfiori modifications,

-36-

I.n ilts rnemorandtirn contra, FP^ explairzs that the Conimi>s:siQn's.
Opinion az3d (3rder doe-s not al-iow fvx AFT--01-io tic) recover
additional auction costs thsoiigit the FAC. FpS notes that AEP-
Oh.io's praposal woul_d have the effect of 1%zn.itir±g customer
opnrzrtszrtities ta lower prxce.s-noting that Y.f. auction_ resiiIts
were loYtiFer LlI.an S-SC) cusforrlc-r generation charges, cLfstom.ers

woiiId haATe to pa^F the base gcnera-Eion differenc°e on 'Lop of the

auction price, znakizrg the- effecbs of competition meaningless.
UMAEC,/DHA add that costs asse>ciated wit.h. the auc-tiort arc^

not appropriate for the FAC because if will dispropoxtioztatLly
unpac€ larger custonzers.

We :cind that AEP-Ohio's request to cozifinue to freeze base

gerierati.an rates d-Lrpugh the auctxon pzoces.s is izaappr•`opriate
ar}.ci shordd be rejected. T'].iL entire crux of the 0pinion arci
Orcie^ was 1^I^c val^e in ^re^Tidsng custozr ►er. v4ith the

opportunity tc) take advantage of market-based p-rices and the
irz-t.portazice of estabIishiFZg.a competit`ive electric z-TiCetplace.
AEP-Dhin's proposal is completely iricons:ste-fit with the

Commi--ision.'s mission and would preclude AEP-Ohio

customers frornrea1izing aziv pcstential savi:ngs: that may result

fxomits expanded energy aum I ons. This is precisely the reason
why the Cornzxa.i,ssion: expar3ded and.accelerate-d tl-te C:BS' in the

45 IsE. i^ a^pkica^.^in, APP O^^o ^rn}^s^ i^zat tk^e 2f315 2i7^ zrerc^t enPZ^y aui iion cc sts Y3e blez^^ed.v i^ii tl^e
cQst of capaci.fKc and the c3e.,,rtlz- price fi:am the energy auction; lyk-a6 woj4id esta.hJaslt r^e)ar SSO xates,
See AF-.'-C?hic Ex. 101 atW-2:I.
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fi-rst place. Fiirzer ^we fir;d <^IT^{.^hici's fear of ^^u.exse
firiancial iinpacts i_s ui"aounc3ed; as Lhe :i?-S:tZ wii1 in Paxt ensuxe
A:EP-OI,<ic3 Ias sufficfe_rit fttnds: c^.^ efficiently rnaint^r,^ i s
nperatrOnS. Tlzerefore, we fs;d AE1' C3Iizc2's appIxcatiorc for
reh.earizig should be der^e«^.

-37-

(39) AEI'-Oh.i:o opines t-bat tI-te - OpirLtox}: and C?r:.dez sh.nu?d be
ciar.ified' fo confirm t'nat the Capacity C.3rdef's state

comlaensatiort mech.axusrn does not apply to flie S,--,,O enerby
aiiCtIOns or .I20Z1-sh[)pp1??g.. cLIStC)mers. ^ERI/DECrAM also

,i c£q7iest .tZITtltE'r claT'if2ca.t1o12 ffir2t a'E.Zt:tiQiiS £ond7:1c_tE'.d diir,iI2g t _3£'

t'F_'rtl3: of the ESP pert$In to f-LIII, seTVl.c-L' rc'f?1LIJIeTn._.ntSr wZtli. any

diiferFnce bet-ween ina?ket-I:a:sed charges and #fte cost-based

state cornpentisati:on mi}clia.rusm to be i..ncluded it2 the defe_rz--aI
th& t 'Shrill be recovered fI'[317i- id] customers.

The Cununissi.on finus tlzat .f^^;T -C?Mo`s appficaLion far

reh.earing should be denied, Lq its modified ESP applica.tiorir
AEP-Olz.io oziginaily of{ered io pro y ide capacity for the January
1, :2015 energy auction at $2-55 pex WVv'-day, . i.n I.ight of the

Commission's decision in tI-Le CaDacitv Ca:se, wI-dch deter£rated
$188.88 per Nt̀Ar-day would aliow ^'i.EP-UI-t?o to zecover its
embedded capacity costs without overcharging customers' iC

be tatr`asona^Ie for us to permit A^'P-C}I^:^s^ tE^ reco^i7er
an a.znouat higher tliazi it.s cost r.E ser-E.Jice. Further, we disagee
witl-i AEP-0I33o';s asserti.o.n that il-ie Cflznznission should not rely
o^ t f-he Crapa.city, Case in detera?i:ning the cost of capacity fcjr
non-shoppin,g customers begfna-wiig January 1, 2015, because, as
previously stated, the Comzruss:ori was ablc-. to detezna.i:rie that
,AEf'-C?hio's i-?iat $188,88 per ^,M%-da.y Qstabliishes a just and
reasoz-iabIe .rat-e for cagacity. Therefore, coresistien`r with ou:r
Qpini.on artd Orde-F,46 tI-z..e use of $1.88.8$ per MW-c.iay allows for

AEf'-Oitio 'Lo be adequately cornpe.nsated and ens-Lzres
a-atepaSTers will not face excessive charges over AEP=-Ohjo.`s
actual costs. In add-itiorcF we reject DEI?JDEC:AM's request for

clari.ficationj as zf is not necessary to add.ress the differAnce
betwee-n market-based eharges and A_EI'-0bdo's capacity offer
for fI1e Iimited ^.,urpose of the fa.nuary 1, 20I5, energy onf-y
auctio:z:, since the cost of capaciqr is AEP-Qhi.o.'s cost of service.

Sc eopinion and C7rder at 57
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(40) In addit-^c^rz; A^.^P C):h c^ argues tllai it ^n>as 3^r^ easc}nablc^ for uie.
Commisszon to establish ew-ly auctian reyuirernen'ts and tO
12pdc1te to its t'_2€.'.ct-rC)rac systems for CRES providers 'StilthC3}1$:

creating a mecl'1.r3Tilsrn ft7r recovery of all pr1,tdL.'Tltl,y 1ni:LilTe-d

costs associated with auctions and the elec^aon:i.c. system
up,;radr;s.

OCCJAPJN respi^i-td that Al=;:I'-Ohi4 €ai.led to request ari.v

recovery rziechandssn for these cost:s ^v-zt1-iin it.s oriziz?aI

applicafion in this proceeding,w.id th.:at any c;.3sf-s assaciuted

with conducting tli.e auction sbould 1iave been accounfed for

within its appli.cation-. l;`u.zther, OCCIAYJNT point out that

A^.̂ l.'-Ohi:o has not indicated that the rrfod[i€ied auetiion process

would increase its costs aver. the original auction. proposal. .

Should the Commission grant AEP-Ohio's r€ -̂qY.rest, OC_CJAPJN^

opine that a1I costs shoti1d be paid by CRES providers, as the
costs axe caused by t^.e za.c-ed i:o accorczm.odate CR:E..S proTazders.

We ad ee wxth CY:C fAPTN', as AFT'-Oh:io failed to preser,.t. any

p ersuaszve evin' ence that it v4 o', ld incur unreasonable and
exce:ssrve costs in conductinor its aijcuon and -apgradin; i.ts
electronic data systems. AEP-Ohici's requc st is too va;-u.e anci
ambiguous to be addressed on rehearzng, and we find that

AEP-Ohio's requ.est. for azi. acirii#ional retovEry x iech.anisnl for

auction costsshoizld be z-elected:

(41) A.EP--01uo requests fhat t1-te CarnTraissiorz clarify ihat the au; tzon
rate doeke€ w3ll gnlv izicorpbrate retTenue-neutral solutiors. Iz-s_
s3-ipport of its request, AEP-C3hio notes fhat the C.oriimissit3r

reservedf tfie rate to iznplen1ent a new base geRerafior, rate
des;.gn on a revenue neut-ral basis for all customer classes, and

shoijId therefore attach the sarne condihars_ of reven=ae

neuixalzty. for auction rates.

OCCJ APJN argue that tlie: Coramissiori should reject tI-te

request for a c?ar-i€icatior^, as the Coznamssion cannot anticipate
aLI issues tlzat. may arise regarding a dzspara.te irnpact on
cu.sterx3.ers, and encourages the Con-crai.ssion to ^aqt box itself
izito any corners by grasiting .AEP-C?hio's request.

The Com>issierx rejccts AEF-Obio's request to incorpora 4e
. revenue--neutra1 .solutions witkiin the a-actian . rate. doclcet.

Hc,weverr in -the event it becomes apparent that there may be
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disparate rate ixzipacts arnongsr ciastorirers, the Cofrmussion
reserves that rip-ht: to i.<^itiate an iuiesti.gation, as necessary, as
set fo.r.thin the Opzizzon and Order.

-39-

(42) xzl addition, AEF-Ohi.ci seeks clarzficarion regarding costs

associated w.qh the CBP prr3cess_ Al:I'-Ohua be}iezles that

becaiise it is required tipdate %t^3 CRES, supplier infonn.a.tR,,n: a,.s

well as the fact that it -v7i.Il need fo- hire an i1-1dependent bid

rn.an:a-er for its,auction Yzocess, among other costs; AF-P-(.^1-3io

should be entitled to recover lis cos{:S iT1ctTSI'ed,

In iti-.fnen-iorandam contra, QM.AEG/011A oppose .fEP-Oh1o's
req7aest, arguing the Comrmssion shaiiid not authorize AEi'--
Ob2f? to recover 3n t1iiSpecLf7ed amC)T-mr of re v el7tie 'A'`zthot1t an

estirr,.are as to ^hether any costs actizatLy exisL 0'^fAEG/0HA

state that it is not necessary fox the C:orn..mission to make a
preem_pLive deterimnatian about specu.lative costs.

As we prevIbusIy determ'-ned with AEI'--Qhio's preri
request for auc-tzor2 relafed. cosf-s associated with eIectrortic
system- data and the expanded auetion process, t he
Co?11rIo:LSsIo-n finds that AEF-Oh:io li$:s Itot sht3w3:1 any estIT7aAtes
o-,-i what the auctzon re:Iii-ted costs wou?d be, tior lias it prc? p>i ded.
an^r e^zdence as ^o what die costs ^:tay be. a^ire agzee w^th
0Iv1AE-G; 0HA, and find it is premature for the C:cim-inissio n: to
pex^nit recovery on cvsts ii-iat are u.n.kx-cown and specczJ:ative zi-i
natuze.

VIII. CUSTOMER RATE CAP

(43) OCCJAPjNT' and ONA.E;G/0.HA' conten:d. that the
COz,tIT17:SS2L311 SOp]IElflfl and Order SegaTd3T2g the CT:T.Stoi:R2r rate

cap is unlawfully vague. QCC/ APjN provide that the 0pir,iort
and Order shouId claxify what it i3'iteertds the rate cap to cover,
and, shou.I.d establish a process to add.ress situation.s .where a
cu.stamQx's. bzR is i_nt.rease by greater tftan 12 percent. Fazrther,
OCC/APjN request additional rnfonnattron oi^ vvZjo w3.11.

IriOriltor il1e pe7'{'eD.tage of .1:i2.€Teaser and wi'ef? Ya'-£ll riot3:fy

cLz,stomers that they are over the tvelive percent cap.

rEP-0hio also suggests f1he CoznT-ni:ssi0n clark.f-r the 1-2 pex^cerit
rate cap, and requests a 90 day ir,aplementa.tion period for
progz-a-n=sng and #:eshin.g its custozner billing systeim to

account for the 1Z perceitt cap. AEf'-OhiQ rtof^--s if the
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Coizirzisskc» ciarifie5 that AEP-Ohio s;hall: have tirrie Lo

ixnpIcrz'l:ei-It it new program, AFl' -O:i-dD will still rim
caic:zlations back t:-o Septem.'be,r 2.012 and provicie customer
creciits, if necessary. Ak':I'-C>hio a^.4o seeks clarifit.atiort that its

calculation be base.d on. tlie customer's total billing -cLnder AEl?-

f^^-iio's SS-J rate, as z{ do^s not have the rate that certain

ciisf:omers. pay CRES providers, and cannot ^.^erforni a. total b 1

calculation on any other basis ot.i:.e-r than SSO rates. Ftzrtht4r,

AET--Ohi.o seeks cIarificatson that it be directly authorized to
-reate and coHect deferrals pursuanf to Secf-ipn. 492814-4;

Revised Code, as well as authori.zats.on fot carz-yuzg cfiarge,..s.

T!-ze Con-in-dsslon finds that OCC/APJNJ OMA.PG/OHA, and

AFI'-tlhWs appi.ica.tions for reiieari..ng should 'oe granted irz
regards ta the cu._stolner rate cap in order to cla-risy f-he record.

As set forth in the Opi-nion and ader, the customer rate impact
ca^.^ appIies to i#.4rxis t-hat were established alid approved wrilffiut

he m.odifted F-SP, and does not apply to any pTevio-asly
approvecI riders or l:ar-His ti-iat are subject to change thzoughc?:zt
tlte term of the ESY. Specif_ica?Iy-, tI--tc riders tb.e 12 per.cesrt cap
siteiids to safe.guard against incl2ide tiie RSIR, DIR, M tZ ai-icl,
GI'4R_ In adclitiori, tl-te 12 percent rate cap sfiaU apply
droughouL the entire terzxi of ihe ESP.

.,slt-

Fur-t_her, we find that AEP-Ohio shoiiId be gven 90 davs to

implement its custciixter biiLing system to account for the 12
percent: rate increase cap. "fo clarify .CX"C/APJN`s coizcern.s, L^y

allo^.^ AEP-Ohio 90 days to implemer^.E its customer hillir^g
system, AEP-Ohio will be ahlc, to monitor customer rate

increases ai-id pr.ovide cre-dit,s, a.lso if necessary, goiizg back to
September 2012. Further, izpori AF3'-Ohia's izn:pleznen€at-ion of

tipciated customer hziling system, we direcf AEI'-0hio fo
update its bill format to i:ncli.ide a c:zstorner notification alert if

a cUstolT'ter'S raZe.s 3, '̂1cTease by. I-nC}Z'e -dla.ri 12 perc£.:.i1t, a.Ttd

indicate thn4 the bifl amrsunt has been decreased izi accordance
vrith. the customer rate cap.

Finally, as the customer rate impact cap is aprovisioit of the

F-S f' pursuant to Section 4928:24.3, Revised Code, ue auth.orize

the cieferral of any ex-penses associated xvith the rate cap

pursuartt to Secticln 4928.144; Revised Code, inclusive of

carrying charges, so we ca,a ensure custorner rates are stable for

consuzners by not increasing mure f.ha:n 1.2 percent_
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-41.-

(44) i"n its «pplicatxoii for reiieazing AEP--01111o arguc-s that tj.^c
Co:cnrnissioti should eliminate the 12 pereent SF,ET threshold.
AP:p--0hio explaizis that the reLiirz't oi.-F equzty (RC)E) valut<s
contained within the;record are forwaxd-Iook;ng estin-ates of
As cost of equity, and do iiof . .refflect <he ROE eaxned 1)y
compaiires with comparable risks to AEP-0Iuo. AF:P-Qhio
pro^:,zdes dt.at even if the va.ILi.es were fro:.. firnas with

nompa.rable a-isks; fhe SE£:'I- thseshold m-cast be significanfly in
excess of t-he ROE earned.. Further, AEf'-Oh`ro p'oi^^ to the

>EEI' threshold t.h-at the CoruTLission ap^.nroved for Thzke,
,wh.ere t-he Conurdss.ioji approved a stipulation establ.isHng a
S.pE`^' threshold of 15 percel7t.4^7 f.n additioii., AEI'-atio
con.tends that the threshold does not provide anV oT'portuni.t-y
for dte Comrnission to cors:sider issues sac.h. as capital
requirements of fcrtuie corztmii-ted investments, as weil as otber
i.tenis con(ained within Secfiorc 4928.143(F) f iZevzsed Code.

In its rrterlorandum contsa, 0CCIA-PJIri note that the
Consznission not only followed Section 49.28.143(F^, Revfsed
Cde; but also that tl-Le SEL`I' threshold is nothlng more than a
rebuttable pres'dmption that any earsdngs above the threshold
wcsi-ild be sigzu,_icantly excessive. IFU argties that fEP--0hi:o

unreasonubly reiies upon settlements in other. proceedings t_o

attempt. to resol:ve contested issues contained ivifibizi the
Con-MlIssion's Opini:csn and flrder:

The Commission fir:ds r1pl'--Ohio's application for rehearing
should be dQnzed. Urider Sectzon. 492-8;143(F), Revised CQde,
the Com.mi••`s,siori shaffl aztziually deter.inih.e vshQ^th.er the

pr.ovisrons contained vvztli%n the rnodified ESP resr:Ii.ed in AFP-
Ohio znaintaining excessive earnings. `I'he rule fcxTth.er d%ctate.s

that ' t.a review, shaff consider wf?ethe:r the earnings are
sigxdficara.dy in excess of the return oxi. equity of other
comparable pubLcly t-raded companie.^^ w-ith similUr bu.siness
ai^.d financial xisk. The record in the modzfi.ed ESP contakis

extensive -,Ecstimony frciin t1,xEe eacpork 'witrdesses ^Nnco testified
^ length on what an appropriate ROE v,7rould be for .f^EP-Ohio,
and al.l. considered comparable caznpar-ies wzth simila.r risk in

47 hz re DWa-; Case ?47cr. 08-920-EL-SSi:) (Opuuoz^ a;ttd Order) D.ee---nt>er 17, 2II08 anci Case No. 11-3EA9-Ef.-
`.^;O (Qpani.on and Oider) Adovem3er 22, MIL
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n-.acIing tbei.t c.onc??rsio;}s-38 In: add.iti^.^z-i, three oilic>r diverse
pt<Tt.-ies aIsO preseD.tE>d f-yrdPEIce zn d:e rect:,^xd tha-t YvI.}

consistenfi with tlze ;.recomznendatians presented by ttie 017ee

Expert: va^inessc ;, which wheta taken as a whole, dEm.oIZstra^.s

that aU percent ROE wc^tild (^e a t the ^zigz^ end of a reasor^able

rar^^^ {or Apl'-Ohio's ret:u-n ozi eqiz%1y.'9 R^rther, we be;i^-Ve

that €he SEET threshold of -12 perce-rit is not cn'ly consistent
w^th state policy p.rrJvisions, zn:cludiszg Section 49-28_07(A),

IZe^ ised Code, but also refIet_fs azt approprzafe rate of re.t-uzn in

light of tl-ie modified RL1P's provz.sions, that rn.iniLnize AhP-
Ohio'sr%sk_50

- 4?._

X. (,-RF-,S PROVIDER .ISSI,'E5

(45) In its application for reheaxirgF FES argixes that the
Commissxt)n unrcasonably au:ti-Lorized- 1NEI'`-0hio to cor,rizi}xe

it-s anti-coznpetifive L-arriers to shoppin& including zza"iir^rzui^^

staJv reqjuixemE:nts and switching fees without justifzc:ation. F^P.S
asserts that Luth aze coniravf to state policies contaitted -,Nri.thin

Sectiozi 4928.02, Revised Code;

AEP-Chio responds iha' ^^S"s . asser-t-ioyis present no r:tew

a;rguzne:nts, an.d the record firLly supports th:e findings by t}.ie
C:.orzauti:ssiori. Further, AEP -C)h:io explaizls thdt the morhfi_ed
FSP act.ualiy offered improverneTits to CIZES provid ers, fur'rher

indicat-iiaR that .reheai-i-iYg is n.ot. wa^.̂ -rarzted on this issue.

The Corntsussxan finds pES`s application for reheal-irigrel.a}ing
to coi-npetit.ive barriers should be gra.sked. Llpon -ffirtIler

cozisideratiorn, we believe AEI'-0hi3's switclung r=ales, charges,
aRd rninirnuin stay.pi;oviszons are inconsistent -with our state

Polic.y. objectives contained with.izY Sectioa-L 4928.02, Revised
Coca.e, as. well as recent Coramsszon precede-.z2t_ The

C-omi-rmL'^,sion zecogrdzes that the applicaiion eli-rn"inate,.^ the

czurertt 90-da.y notice requirerfient, the 1?-rnBnth miniMum

stay requirement for I.axge couunereial a.rO ii.dustrial
custotneTs, ai-id AFT'-Ohio's se asanal stay requirerrie-ni- for

residential and. smaller com.rx-Lercial customers on Jaz-iuary
2015, horvever; we find thai these pravisiozs s1lould be

'b Opijai.on and Order at 33

'4 iu. at 7

In re.Spptic,ztion Cz3i un-ibvs S. Poutr Co., s%'tP Opinion N.O. 2072--0 .io--56-30; (Pfei€er, j., disseztn.b).
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Ekliriii:r.a.ted ea._elier_ We believe i.t is ;.mpoztar,t to eri.sure hc ;,f_Izy
retail electric service cornpe*tition: exi sts ?ri Oh; c3, and reecgzzi:.^e
the irnpQrt. ;nce of profc-cti.rzn reFaif electric Sales cc rrsurriers
right to choose their sevice pro-vide.rs widiou.t any rnarket
i^u-:'"rlei.s, ^^C'tl1$2sf?i;d ^/tjldi state t^c'3l,EC^' provisions LLI SF CfiOI S

491.8.02(^`rD and (1), .tZev,1113ed Code: We a:re confic3en-t that tbe-'se.
oLjecti^es are best n-iet by eIi: rilnating AER-OIiio`s ztotice. and
stay requirezziezats ix-c a m.0 . re expeditious manner, therefore, we
direct AI:??-Ohio to su:b.nut withln 60 dayG, for Staff approval,
rcvised tari_{-fs indicai?ng the ehnuh.iation of AEI'--0hi.o's
-n-di-diztu-n stay an.d iiotice provi,.sioris e.Efec:five januax^.^ Z, 201-1,

frosn the date of t1iis erz^ry. Fufthe.r, these c&-tn.ges are
consistent with provisxons in both Duke and FirsfEn.ergti>'s
recent R-Ts.51

Further, we note that, in Duke's most recent ES1, ziot grtly did
tbe Comnusston approve a p'Ian devoid of any rniRU^^.i,sn Stay
j7rov25iflILs; but al:So it go-I'an$ed a rG'di1C}IEZIt 11"i Duke's sWltclalrtg

iee tQ $5.00.-'32 AC'.corc.Ungfy, -we also ^,^:.t1d CIc'Lt .AEF'=O^,^I(Jjs

s^'Yltc^"t7:I^^T fee should be reduced fSUX<1. 510.00 to ^iJ.()E^j which

CRES supp3.ie?-s r-iay pay for the czzstomer, as is cor:sisten.t wifh
¢vonnsnission p.recedent.-'^3

In its applicafion for xehear7n-. .^^^U arcqies the Opinion uricl:

Order failed to ensure that AEP--0hio's generation capacity
service charge will be 'Qil1ed in acc_oxdan.ce with a custorner`s
peak load contribution (PLC) factor. SEL7 ac-ki-cawledges that

tI-Le Opinzon and E?rder directed 1U-P-IJhio. develop' an
elec:f.rozdc data system that- wiU allow CR:E^.S providers access to
PLC data by Ivla-v 31, 201-4, but st:ates that Opznion and Order

wiLl aflnvs the PLC allocation process to be tntlcnown for two
years iiiitil that deadUne. LELT proposes tlia.f die Commission

adopt the LI21c[JTlte_si Ed T'ecol72meLidati<?.I1 of 2"'s ZA^i^C1f SS to,
reqzjix-e imn-tediafe disclosuxe of .AE.I-'-Oluo`s PLC factor.

AEP-0huQ states that LFU Js merely trying-to rehash a^gzmerfs
previously made. F-orther, AEI-'-Qhio points out ffi-at becatzse
the PLC vaizz.e is soznetlr.iri.g AFI'-Obio passes on to CRES

-^_^3-

'51 Ir re £:r{k,: E"-&y Ghin, Case No: 11-3-5549L-EI.--SSO, fh,7bvembQr 22, 201-1) Opinion ar<d Chder; (n re
^z^' F.neroy, Case ItiTo. 7.2-IL;^I-Et ^(ful.',v IS, 20I4 C}pinion aDd flrder_

52 Iri re DuJce ^nergu Ohia, Case Na.1^ 354^ FT,-S.SC3, {;^Ia;re.^bex z?, 2(t11^ (^pikziox and C?re^^z aL 39-^_
53 I1_
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providers, IFU's c.oitcerf-6 abotzt transpa-ency ::n the PT..C va.hte

allocation process zs something IEU should address wzth ariy .

(=RES provzder Err -riz wh_ich it or cii:stome.i-s purchase energ^v.

-44-

`Ihe Commission rejects IEU's arcrumezlts, as the Opirtzon aztd
Order already di.-rected AEl?-Oh%cs to develop an electronic

system tha.t will -include PLC vafues, f-ustorzcaI usage, ar€d

interval a'iata .-'^l Althcju,gh we did not adopt IEU`s
recommendation of an irnmediate sysiern, ow intent i-ri. setting.

a May 31, 2014; deadfiile was to allow for ir}eni^.^ers of tl}e JMo

Electronic Date fnterchange Werkiag Group to develop

unifornt standards for electronic d.at-a tl-iat will be bezieficfai for
all CI'5 pr©vlders. VVh.zle: If1'tT may iiot be pleased wztiz the

Corrzmtssiori s ciec_ision to develop a u:nzform prop,rax31. to the

benelit of CRES pravzders; and ul'r.izziateIy custoZ^ers; as weflas

to afflowfc.r. due process in accordartee with our iive--vz.ar ruie

review of Chapter 19tJ1:1-10, O_A C_; by allowing iriter. esi-e€i

stakeholders to explore the po5vzfi:ility of a POR prograxn, rve

affirm our decision and fzncf thut these provisions ^^re

reasonable.

XI. DISTRIBUTION IlV1 ES`FNIF.NTp RIf7fiR .

(47) AFEP--C}hzc, asserf-, that the Comm.?:ssao•r3.'s fail.txre to estabfish a

fxn:ad recc,nciliat3ign and true-up for.the distribuiion investment
rider (DIR),, which will expire wzth ai t1-ie conclu^zori of tire E5f',

was uxueasvnabIe. ALP--Ohio reasaris that it is unable t^

deterr.nzne Nvhethex the DIR will have a zero Dalance upon

expiration of the rider such that final recan.ciliaiioii is necessary
to address any over-recavery or und.er--recovery. AEI'-0hio

adds that the Comrrtissfon is cie.arly vested with the authr,ri:ty

to direct reconc;:fiati:on of the DfR, as was don:e for the ESRR

and in other proceedings.. Accordingly,. Af:I'--(-3hio contends
th.at it was unreasanable for tfre Commission to not provide for

zecozzciliati.on ar3.d true-up for the TJIiZ._

VLTe grant AFP-Ohio's rPquest for xehearir:ig to facilitate a final
reconciliation and true--u.p of the DTR: at the end of the ESP.
Accord7ngly, w-ith:u-i 90 days a_rter the exp}ration a# this ES1?;
AEI'-Ohio is dzrected to file the necessary information for the

Id: at 4?
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C.-t;rnrnission to conduct a final ren%i<w and reco;7Liliafio-{ of the
^1 IZ

(48) AEF-0hio asserts that tb:e OpiI'lion: and Order unreasonably
adjusted the revenue requirement for accu-muIafeci: deferred

income taxes (ADYI). A.EP-tQbio clairns that the AI?If` o.Elset}s
II"1f;on$isfent with t2e CoSrLTYlIss2oI1 apprc?vEd StTpul7:tiE?Zl, flJL'.d In

the CoZ5-tpa71yp^ ^atest distribution rate case, Case ^`i,7f)_ 11-351,

iL- AIR et aI„ (Distribution Rate Case) as the revezvue credht did

nt?t cs.a^i,e into account c'IrC A^IT offset 'Vr%I?icl:i, as ct2lctllc#zE'cl by

AF.P-O:luo, results in the dz:strZbudvn rate case credit beirzg
overstated by $21_32719 , irilli.oai,: AEP--Ohio nof:t.xs ffi-at fhe M
was used to offsc-t ffi-e rate base increase in th.e: distribution rafe
case aiid included a cz-edit for r;-siden#zaZ custon.-Lers and a
eont?'ib-ution to the Partnership with Ohio .fimd artci the
NeighL,or-{o-Nleigl-ibor pzogram. AEI?'-Cfuo argues tpat it is
fundamentally unfajz to retain the }zeneLifs of the distnbutiort.
rate .ca,se s^,element and subsecluentl.y impose the c-o-st of .Af.̂ ?IT
offset through the DIR in the FSP when AEP-Ohio carl.rxot take
action to protect itself from i^be- rzsk. On rehearingr A.f;P--Ob^o
asks that tz^'ce Coa'Ta"I11s5ioT`t rE.'store the bi1.lc.̀^31cE.'.3#I'uck in the

distribution rate case settler~-ten.t byz e:l%n-dnatiri.g the ADIT offse¢^
to the. DFR.55

-4-5-

C,CC/ APJ1V rezz^i^ds the Commission that fEI'-C3hi.o`s
di5trabution rate case vvas resolved by Sfzpulation and the

Stip-LISation: does nnt- include any provisic.?zi for AF;I'-t3hio to
adjust tl-ie revenue creciit +O cus^Oxziers contiagezLt UpcJn.
Commissian approva1 of tl-ie DTR_ O.C:CrA..I'ftS notes tlia.t the

Distribution Rate Case Stipulation details the DIR revenues and
the distdbution of the revenue Ered:it. aszd also specifzcally,

provides AEP-Ohio the opportunity to uYitbdrav.- from the
Stipulation if t1-te Ccs=;-13szon xraaferral?y x?-u3duies the DIR in .
thzspr€sceeding. Finally, 0CC:J.AT'JN asserts that AIT-Mio

was the drafter of the Distribution Rate Case. Sfipiflation: arzd,
pursuant to C)h10 law, ariy ar.n.biguities zn the docurnerit rnusf
b4 construed against the dra^.-zng party.

The. Corrsznnzssion has coz^5idered the appropriateness of
incorporating the e.£tc-cts of ADIT on. the calculation of a
revenue reqWremeri and carzyu-io, charges in . several .

55 AFI' ^^^tic, F.x. ^aI at ^3 1Q, TT: af ^2^59
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prcce:e^dzilcl.s_ I I ri regard to d.iteizniiiatzon of tfie .reve.nue
reCUirflrr^e;it for the DIR, we ^.z^iphasrze, as .ve stated in the
Opinion alzd Orcler:

"r}.'1e Commission :,^ItdS .tlat it is not appropriate to

estabizsh the DIR rate mecha:ru.srn in a maru,er
which provid es the Company -W-ii-#.i the I>er^efit of
raiepayer suppiied fux:ds_ riziy benefits resulting
from ADIT slioiiJd be reflected in the DIR
I'eV E'Z112£? I etpZ1T'eZTleI2t.

INIone of t-1ie arguments made by AFF-OlLzo cc:nvirices the
Cc>nnms.ssion thac zt•;s deciszcsri in this in,sfartce is uiireassonabIe or
ut Jawfal. l;s sucta, we deny AEP-'Ohio`s zecltiest for .re.heari-ag
of this:issue.

_?6..

(49) IG.-oger contends that the Opinzorc and Or.de:r notes; bu€: does
not directtv address a,c incorporate, K^oger's arg-rent not to
combine the ^.7ER for fhe CSP arrd OP rafe .zones. ^wthout
offering any ratiorialee Kroger rezterates its ila.i.rrLs 'rha- the DIR
costs are zxnxque and known for each rate zone and blendzng-
t1-r.e DIR rates -viII zzTti-ma.fie,Iy require one rate zorfe to subsidize

the costs of service for the other. Kroger re.quests rlat ^I-te
Commission gra7rt rehearzz:g az^d reverse its d:,.>ci,sion or: this
I s^ll^.

AIT-Ohiv opposcs Kro;-e.r's request to maintain separate DIR
rates and accourits for each nit-e zone. AEP-Dhi.o argues that
the Comuz-ii.ssi.on s,pecifically noted and explained why certaCii-t
rfder rates were beirzg main.ca:ined separately. Gzven th.at AFT-
0hzo's z^texger ^.pplica^fzor^ i^%as approved, r'^E^.I-Dhio states tfza.{

it is unreasonable for the Company to esfab.i^sh separate
accounts for the DI1Z.

'I'he Coznmissimn notes that the DIR is aneAv plan approved by

th.e Con^rzussic^ri in tl^e ESP arid. the disiril^uti^on ixlvesti,.̂~►e;-Lt
plan wiN take into co:nside.raLion the serTrsce needs of the AEP-
C?h~o, as a whole. Krog`r`s reqta.e.st to establish separate aad

distinct DIR accounfs and rates would resu:lt 7n m.ainiain.ing
a.nd esserztia.lly cantinuTng ^,.,,,P and Ol' as sepaxate en:iiiies:
Kroger has not provzded the Corrmission -li'tirith. sufficient
Ju-strfica:txon to contmue i'rt.e dist.inctzon between the rate zones
or dem aras^rxafiect any unrea.sonable disadvantage or burde.n to
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estht^r xate zone. Tl:ie focus of the DIR wH1 be oa replac%rip-
ir.fza,siructure, zrre.spective of rate :cone, dia.f. -will have 1^.{?e
,&re;,3t'£..st 1mpt3cL oI1 improving Teli1bll:'Cy 1oT C I.istoZXi.QI's. .iIlE.

CC)2TLC317.sS1{7n tletl-tes KTogei''s request io I"iGoZ?sFde:r adoption of

ftie DIR on a rate zon.e 'Dasis.

('5 0J OCC:.;IAPIN arg-ue on reheazinlg tfiat the Coilunission. fafled fo
apply the appropriate stafuLory standard.. i1^. Section
4928.1_43{B)(2 . ;(h), Revised Code: As CX`C/A.pJN MtQrpret dse
stafut^; it requires the Corrsmission ic) detez-czizne ffiaf -uti-Iity
a-nd customer expeca;ations are aligned.

-47--

AET-0Ido retorts d,.at- OCC/APJ24 rrci.sznterpret that statute and
ipore the factual record in the case to make the position which
was a:Iready- rejected . by the. Comiru'ssioii- .AEP-Ohics reasons
that in t'rzeit a; tem.p t to aif.ack i:nL Qpizuon and C3,der,
CCC/AP]N- pazsc- words an.d oyersiaipldied the purpose oi
the statute.

The C7pinior€ ajid order di.scusses AEk'--C:zhio's reliability
expectations and customer e.xpectations as well as
C:>CCf AP^jIN`s interpretation of the requirements of Section

4923.143(B){2}(h),. Revisecl Code.56 C3C.CIAPJ^I caai3n. that the
stat'atory xequirei)ient,Ls ti-iat customer and electric dxstsibutiein

utLI:EEy. expectatioi;s be aligii.ed at the present time. We'reject
their cla%rn that the Opinion :arctil Order foc:u>sed on a forward-
Iooking statutory standard and; diereforef ciit3. F-iot apply d-Le
s-Eanda.r.d set fo tli in Sectiori 4928.1-3)(B)(2)(Ih, Revised Code_

"Fhe Corm-nissinn mt;e?--prets Sectiozr. 4928.143(B)(2)(h), Revised
C.ode, to req-ui:re the Commission to exanune the util.zty's
xe].iabi.Ii:ty and de.termine, that E.tzston-ier expectations and

electrie distribution utility expectations are al.ipied to approve
an energy delivery irzzrastz .zctu.re, xnodernization plan_ 1he key

for the Commission is, Dot, as 0CCfAI'JN assert, to find that
customer and utility expectatiorts vuere aligned, are currently
a1iped or will be aligned in the future bqt to znairi-t-ai.n, to some
degree, the reasc?nable a.lignrzzent of eusf.o-iner and utility

expectations continuousiy; As noted in the Opinion ancl Order,

aand in C7CC/.A.;T'JN's brief, aize•r 70 percen€ of custorners do not

believe their ele-^ctric service x eliabilii,v expectaiion,s . will

irLaease and approximately 20 percent of c•astozners expect

56 C)p.riii:c?ri and Order at 42-4T_
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their service rc:Ii.ability expectations to izicrea.se. ^`^EP-Ohro
z

el-lipfiasiLecl aging ut:iii.f,y infrastnucEcurL and tl-ie Coirtmmssion
expetts that aging utiliiy infrastructuxe increa es outages aiYd

rzs=.zZfs ixL the erodiitg of service reliability. 'flie Cornmission
#otii-td ir rtcx:essai-z^ to adopt the I-)IR to rilair^ta ^^ ^ztilziy
reliability as well as to rnaintain the general aliprn.ent of

cusLomez- and tttility ser-vace expectat-xr3ns. 1hus, the
Comrnissiozi rejects, tI-ze a_rguizient`5 of OCCJAPJN and denies
the request for rebearing.

(51) CCC/n PN also sisser-€ that the DER comporient of the Opinie^l-I
and Order t=;olates the reciu.ir.e^:;:eie.zts oE `ectiozt 49(^3.C79, ^Z.ei7tsed
Code, be•cause it did ncit address Staff's reque`5t for details ort
the 33tR. plan. In: addition, ()CC fA.PjNT coxitend that the
Opini:on and Order failed to address deta.ils about the DIR plan

as raised by .Stafr, inclacizEi- quan:d7y of assets, cost for each

asset class, ir:cremental: cos(s and expected irnp:coveme-at in

relLabIl, kt^r.

We disagree. T-he Opii : ic^z^ and Chc- speci ficali^F direcfi^d
AEP-OTiio ig work Nvith- Staff to dev-elop the plan, to focus
sperzding wIzere it vsriZ1 hav-e tbe Z re atest impact and quazatify

reliability, 'unproven-Lenis expected, co erlszar_e 3ao double
recovery, and to include a denionstra tion of DIR cxperzditLxres
over projecte-cl expe.nditii7-es aRd recen#: spertding IeVels:57

Therefore, we also deny ttzis aspect of OC:Cf AI'JNI's reqiies€ for

rebear3ng of the Dpi.ruoa and Dr.der. Finaily, the Conunission
clarifies that the DIR cfuarter•1y updates shall be duef as

proposed by Staff witiiess McCarter, on Jiine 30, Septerrber.. 30,

December a0 and May 18, witli the fitiai filzzzg due hfay 31 _,.
2015, and the DIR qizar.terly rate shall be efEectiye; uziIess

su.spezided by the.Conu-nissiozl,60 days after the DIJZ update is
f^€ec^o

-4&

(52) OCC f AT'jN contend that in their i_nitial br-ief they argued that
adop^f..oX"1 of th2 DIR would Ilnp-act customer affC3rdab1EtG'

Wit4t?t1t tl7e benefit f3.^ a cost benefit dnalvsLS.58 With ttYe

adoption of the DIR, OCC/A.PJN reason that the L?piru:oii a:nd.

Order did z3ot addxess customer affordability in lig-bt of the
state poIicies set fcirfl-i ixi Section 4928_02, Revised Code, and,

j` I.W. at4i

^ C?CC/AI'i N Iztitia:t Brief at 95-1:1,t
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thE:refoze, tbP Opuliorz and Order V;c;Ia,z>s Section 4903.09,
Revised C(xle:

Wt rejec.€_. the attempt bY CK:C/APJN -Eo focus exclljsivel.v c)TI
the DIR ^^, the co m̂poaFnt of the I<SI' that rzZast- support
selective state policzes: First, we note that t:tte Ohio Supreme
Cous-t has -ruled that th:e pcr7.icies set fortlx in sec:t:ion 4928.02,
Revised Code, do zaot impose strj'c[ requirennents ozi urty given
pz^ogram but sinply expresses state poticy a:-^c^ zanc#:ion as
^uidelines for the Comniissior{. to. weigh in.evaluatirtg aifflify

proposals;54 Nonethe?ess, we. note i-haf tfEe ESp mitigazes
c>ustozner ra.te increases in several respects. 7z^e provisions of

which serve to n-dtigate cY.zstozxxer rate increases incizzde,biat are
T.tot liIM;ter-I to, st<abi:i.izi.sig base gen.eration ra.res tznfiI the au:ction
pr`acess is unplznmented, Ju-ne 1, 2015; requi.rizt- that a greater
percentage of AEP-O1-uo's standard service offer load be
procured throirgh auction sooner tfian proposed in the

applic_ation, continuance of the g-ridS1VIART project so fliat
n-tore customers vaTll. benetzf fxom the use of variotls
t€chr--^a3ogies to allow custozx^ers to better contTol. Llieir e:nergy
consumption az:Ld costs; and devel6pzn- electronic sysfi.eui
impro.remenLq -o facilita.te more retail corn.petitlon in the A&I'-
G^j:a service area_ Thus, whS_Ie the adoption of the DIR
supports the state policy to ea sa-e reliable a?id eff.ezent retmil
electric service io coii:su;n:iers in AFP-Ohio service territory, tl-iQ

above noted provisie;.ns of fiho approved F-S' sez-ve n.oL only to
v-iit-iga.te the bill impact for at-risk can:5uruers but a?I. AEI'-ohio

consuners. On that basis, the Opii-don and Order supports flne
state pQlici:^.̂ s set forth in Section. 4928.02; ReVised Cc}de. T}i-us;
we reject 0eC.:/AAPJ!vFs aftempf to narrowly focus on the OI. t

as t:tie compon€nt of the ESP that iiru.st support the state
poliCies n..Rd deny the reiquest zor Te:eax-rng..

XII. I'TIASE-TN RE'COVERY IZfDER

(53) IEO asserts ilxat the. Opizdori and Order is ujillawfu7 and.
Urireason.able as it authorized recovery of the PM widiout
taking uzto consideration JFU's arprnents on. the effect of

A0.IT; LEU argues t^:tiat ttEe decision. is ^ncoais.istent vrith

generafl^.T accepted a.ccou.ritimg principles, regulatoz:v principles,

5'9 In rc- fipplicafior2.of CoI,>:^z..r:s Southern P"er C_0, ei gI..,128 Ohio ^'^3c€ 512, at 525; 2OI-1-011 o-17f^#3

.^?9-
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and eiaiated rFEU's a-u.e process by approving u^-e Ti:RR wifhout

an evidentiary 1-teari-tIg-

-^^-

AEP-tJzuo offers that IEU's cPaims ignore dia:t: the deferred fuel

expenses were established pursuart€ to ffie C'omz.r.ission's

azz€.l.lority ul-tder 'Section 4928.1-14, R.c_vi:sed Code, ii-t the
Company's prior ESl? Opiriion a.nci C3rder.. The ESP 1

prc,ccedmg afforded IEU, and ot^f-r parti.es di-ie process when
this com-ponel2t of the E5P was cseabl_i.shed. The pi-irpflse of the

PIRR Ca.se is to esfablish the recovery mechanism via a nor-

bypassable surclia:r-ge. AEI'-OhFo az-;ues that the FSP I order is

f^.-:al and non-appealable on this issue. AEP-nl:izo notes flaf:
i;s-te Supreme Cota^t of 01-uo has -held th-at ti-ieere is no

con,stituticri.a1 right to a hearing in rate-related matters if xto
st.atuto.r.^jr right to a hearixig ex.ist-s-60 r'iEJ?-C7ltic) concXudes tha.t

hearzrz,1^11 v^Tas not ret^uired tc, ix..^.p1en-Lent the PIz2-R meehanisrr.

Speci;cally as to IEU's ADT^r related objections to tl-ie Opinion
and Order, laEI'=C)ltio contencls djai IE-LT has rrfade these

argzxmen€`s n-orrtexous times iund t1i_e dt>ctrzne 0f res ju:c3kata

es ĉafSs IEU from continuing to make this arb^uz^exzt.fi^

The Cc.rnsrn:i:ssion T2otes as a part of tEe ESP I proceeding, an
e-.ideYttiary l-.iea`Ti.n.p was held on t3i.c: application aaid tI-Le
Countaiussi.on approtred the establishment of a regulatory asset
to cor-qist of accnzed deferred f-uel expenses, in4lud:J.rig inferest_

IEU was an actzve pazt;cipant in t:Ize ESP 1 evicitrtilary liLarinU
and wa-9 afforded the opportunity to exerdse its due prcjces.s

rights. I-lowevez, ti-lere z.s no statutory requirE:rae.nt for a

h-earing on the application to izdtia-te the. PIRR mecTn.arusm to

r^.3cover the z`egnzl.atory asset approved a.s a component of the

ESP 1 ord:er,. as IEU ckims; Iza.ter€sted persons were

nonetheless afforded an opportuxdfy. to subnut coisu3t::zYts and

repIy corzsment.s on the Coznparay's PIRR applicaticsn IEU was
also a-ii intervener in the PIRR Case and s-abrnsztted: comments

and: reply co.rnment.s. The Commission agrees, as AE:f'-0hu.o
,ped and rearguedsLates, that jEU and other parties have arp

that deferred fuel exper^:ses should accrue net of taxes, The

issue vvas raised but rejected by the C'onmission ;n the ESP 1
proceeding and the issue wasraised, re::orisidered a-nd again

zej-cted bv the Commission ir, the PM C:ase Op:.rfiarc and

60 Cursumers' Counsol -v.Pv_b Uf#T- Cfl3 rzm. (1994), 7/41 0h;r, St3d 3W, f?56 N_EZd 213-

61 Ofce af t:1ze Cori5urzers' {^aun>zi v. Pub. .t.Ttit Cflr1:m (1984), 16 C:rhio St33ci 9,
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OrdLr and the Fifth Enifry ap IZehea._ring^ The Co-nun:3.ssiOn
fzitds, as xt relates to the PIRP, that the issues in t:tzis siaodifieri

ESI' 2 proceedings were appropriately limited to the merger of
the z iRP, rates a:id the effective da-Le for collection Of d-te PIRR
rates, IEU has been afford.ecf an, oppo.rfunzty to present 1^^s

position in both t{he LSP I a.-Ld PIRZ. proc:ecsd-ngs and, as suchf
there is no need to rf-Icon;szder ttle n-tatter a.: a part of this

pxoceedrzxf;. Ac-cozdingly; we deny ?-FU's request for rehearztzg
of the zssue:

(54) 0CC/rUJI4I argue that the 0piruozt and Order is Tincc3nsi^stenf to

ti-te extent fihat it approves the request to rri:irge the CSP and OP

rates for several of the other riders un.der torzsicleratiozs. irI fl-ie

FSP application uut zna irt#,ained sepaxafe PIJZ.R riders for the

C"SP aiid OP rate zoiies. CCC/APJN eiriphasize that the

Stipulation initia11y filed zti this prc?ceedzng <advoc3ted. the

rnerger of the I'3PdZ rates and in the Decem'ver. 14T 20I1,

Opiruon and Order the Caznznissian. approved the Tjaerger of

the rates. 'C7e CDIi2:TJ.-LisstOSi's deCislf?Tl not to rTle-rge the C?P aI1f^

OP PIRR rates, a^:cc^rdF^.g tcs C^CC/..l^P) ^T, is a rever^al -jf, zits

eari.ier ruling on the sairre issue without the justificatim

re Fi.i;xed. pursizanf to Section 490^3.09, Iievftised Cc?de.

OEG notes that can.tinilisig to maintaii i separatp- FAC and PIRP,

r.ates for each of the r.ate. zones -vviIl cause the need to to nduet
two separate specific errergy-c>rly auctions since the przce to
beat is different for each rate ZUTl.e. OE-C offers that one Way for

the Con?rr%ssion to address the issues ra.ised c3n rehearing as to
FAC and PI3ZRF is to i_mme.diaEeIy merge the FAC and PIRIti
rates_

As OCC/APJNL explain, the Coznrnissi:on approved without
modification, th.e merger of the PIRR rider rates. Hovv E:ver, the
Cor.n:mssszc3n sul3seqp.ently rejected, the Stzf.^ulatiort.. on
rehearing_ The C;orruni:ssicin notes that iji regazd to the FAC,
the vasL nia;orsf,v of deferred fuel expen.ses were irxci?rred bv
OP rate zoi>.e. customers, and a sigtdficant poiti_on of th.e .
deferzed fuc:I expelise of forznex CSP customers was recovered
fihrough: SCET eva.tuatirsrs: Upon further eonsideraiion of t^^e
P M and FAC rates i5sues, ._h.e Co=jssiritt. has determined
that mair:ta;rdng separate rates for the OP and CSP rate zones,
given tl-ie signaFicarR.t dif.ferericezzi the o7.ztsta-,idzt-Lg deferrc-d .E-uel
€xpen,.ses per ra.te zone, i.s reasonevle, as discussed T"I die
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Dpiru,oxz and Order and advocated by 1Et7 aii_d GIxrnet.
Accordingi,v, L1-te Commission a;rii~zis its ciecision and deDICs
C>CCj AI'jN'=; re-q;iest for rehea.ring as to the Trtei-ger of the
.l'bZ:R rates.

'-h

-3

^^E^3 expr^s<5 c0rKeriY tfiat the MR rates lvii{. be in effect
tu-ifil December 31, 2018, -iAhi,e tl-ie kl',C rafe vr^l1 expire with
tl,.is ?:SP oiL May 31, 201_5. OEG reasoixs tl;aL as of jixne 1, 2{)15;,
t-he rates for energy arid ca^.-^acity will be the same for OP -rici
CSI'rat°e. zoiZes_ OEC, requests that the CorxzmIssion. clarify that
it is not predt1ding the ZrkerglFtg of the PFRR rates after the

current ESi' expires. OEG reasn7is t1-iat merging the FAC. ai-1_d
PIR.P, rates for e-ach rate zone would reduce !lie adz-nzr-zzscFatzve
cfJ7Ttpl2_x7.ty and burdeIl, increase eff'.tc:3el:tcy-r a LLd align the

stzuctuxe pf the FAC and PIILP. with the other AEP-Ohzo rider
ra t e-S.

Simpli•..̂ icatiozz of the a.-oction, pi-oee.ss for auction paxt-ic.zpa-Qtq
does not juGtify ignoring tl^e de.ferreci ffiel expense f?a:tance
zncu.r-ced for the benefit of. OP customers at the e,x:perise of CSP
ctxstomers: The Comznission tnrill corftfziue to uionifor A^,'-
Ohio`s oiafstarzdizig deferred f^.zet expen,se balaztce and rfzay
recoziszder. its decision on the m.erger of the I-'fPJ^ arici: F1-iC
-rate . . Ho),vever, at this ti_,.-nei we are not conviriced by the
argument:s of C?EC to reverse our decision in the Opitzion'a:nd

Order- Aceoxtii.rk.gIy, we deny ffie request for rehearirig:

3CITL FNPFGYEFF1t IENCY AND PEAK^^-N4ANDIRf=Dt3C-I-ION^?.IDE--tZ

(56) OCC/A.PjN offer th.a.t the Cc>irtinisssion adverselyY affected the
nghts of the sig-nator;y° parties to the EE fPDh Stipulation ;,u,
Case NQ. 11-5568-EL-POR, et at by rne.rging the EE/PDZZ rates
ii? tMs proceed^mg. C3CC' /APJI\f assert ttiat the parties
enviszoned separate FE,/PDR rates for the C54' and OJ' ra,'e
z>ones af ter the merger of C.SI' and OP.

A-EIs-Ohio reasons that OCCjAi-'jN's arg;.cment to mainfazn
separate ^;^; f P`DR rates is without merit and n.otes tl7at the
Co^sion spet.ifi:ca.tly sf;a&ed that tariff azx7.erkdi-nents, a.s a
resiz:tt of the merger, would be revi:evved:. arfci rate malters
resolved in this pr oceeding:62 AEP-,Ohio supports the

62 In rP AEP-O1uo; Case Na I0-2376-EL-UNC, E-tibry at 7(Marc^h 7, 2012);.
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Cr;inmssion's decision and asks that t-'ie 'Corlmisalolx deny this
request for refzear.ing

in i1ghi C)f- f#tf' faCt that the COrr'lIPISsT<<?1 T-C'c^lfirI2:tE,^ AEP-Ohio's

^nerger on .IV,€a.rci-^ ;^(^12, CK L/ t1Pj^T should have beerl aware

of zhe Coramdssi:o:c(s pIa_n to consider the merging of CSP and

OP rates as part of the ESP proceeding. Further, the

Ccirnwission ,iotes tfzafi nothing in the Ff1jPDR Stipulation or

the cDpzrziai-i and Order appz°flvi . ingy the S*ip`u.lati.Dn confirr.ci,s the

a$seriions of CX"CI APjI^7 that the parties expected the EE/PDR

rates to L-- separately maintained after the merger oz CSP an.d

flP. Jn addition, UC:C jAPJN assert in tI-tei.r applieatiozt for

reheax-ingT j1hat com.binrtng fl-ie EE/PDR razes prevents the

part-;es .from recehria.li g the benefit of the baY-gai^l reached in tfie:

PE,/PDR Stipuladon; We therefore dei-rv ^.^n retluest for

rehearing.

XIV. GRIDSMART

(5 %) AEP--CC?hi:o asserts. that t.he C.'omzr.ussion's fai?tire to es^^abLsh a
TuiaI. reconciliatiori az,,d. true-np for the gn.dSIMART rider which

wi1i ecpzre pzior to or in coi-ijuzctioii wdtii: the end of this ESP
term, May 31, 2015, vtras unreasonable.

We b ant AEP-0tuo's request for rehearing. Acc©rdhng-ly, the
Co-mn-iissi4rr c3arifie;s and direct, that within 90 days after the
exp;ra-#iQn of ii-iis ESP 2, AP3^:.-0iiio shail Tnake a filing with ifie
Comrnission for reuiew and reconciliation of ihe final y ear of
the Phase I F,rzd,SM11R°i rider.

XV. ECONOMIC DEVEL0PIyfEhTT RIDER

{5^^ OCC/41'JN renew their request on rehearing that the
C!'omrrnissian Order AEP--Qhi:o shareholders maintain the
Paztnersl# with 0I-do (PWO) fLLnci at $5 Mi?.Ii.ornper year aD:cl
to desigztate $2 miliion for the Neighbor-to-Neighbor prograrn-
C)CC WJN argue th?f the C01r-tZi'Y:isSIoZ?ts failure to address.

their request to .fwid the PVt7C}, and Neighbor-to-Neighbor
funds, without expla_nation, is u.zuavaf-ul ii,ncier Section 490'109,
IZev;.sec3_ Code. Fu.rtherf 0CC j APfTN_ reiterate that it is unjust
and urtireason_able for the Commission not to orc%e.s- AEP-Ohia
to fund :'Lcs_e PN'VO progi: am m light of the iact that the Opinion
c'Lnd OTt^er d1rE'C2d, the Ci>XitpdSL'feS to :feIrtStaT.e 'EhL' QUD.

Growth. Fux-icl. DCC/rVJN, note that the Cornni;ssYon ordered
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the, iui:,ding of ihe Ohio Growth Funti. in itsDecern:ber 14; 2011^-
ordc.r approvin.g, the Siipulatit3ri. OCC'/All"')N a.:,-Ue that the ai:-

zisk popi<Iauo=x is all4o facizip Qxteriua.tilig ecorxor-(ic

cii-cz.amstances; par.tiruiQx3y in southeast Dsiio served by AEPI--
O'hio. GC C: j AI'j^,^ off.er d2.at at-risk populations are to be

protected purs;aaYZt tc, the policy set forth in Ss^t-iozz 4928_02(L),
R:e-vised Code.

T'he Cammissirjn notes ti^zatprovisions were :txaade fc)x the PWO

to thQ- benefit of residential and low-income cusi-c»ness, a:s part

of the Company's disty-i:butioa ratF c.ase,63 The PWO fund

direc-tlv supports low-E.ncor^^e residential cusforrEers ivxth: laffl
payment assistance. l1i.e Commission concluded, dhere:.fo,°e,

that the funding in the distribution zate proceeding ti,ras

adequate and: adcidtioz-izI f-ar}ding of the PWO fi.irLcl, as
reqr.{esf-ed by OC.:C/AP}N was un:necess^^. HowevQr,. as noted
;-i-t the Qpinion and Ordgrf the 01-Lio Growth Run.c3._ "creates

ptivate sector ecnrio^.^ic de-cYelopmerit resources to suppo--rt and
work in conjunction °cti'itli othes resources to attract ilew

investment and i:n-tprove job g,rowtl.z in Ohio" to supportOhia s

econo-m}T- For these reaso;n^s; the -Comm;.s.sion did no+- revise the

Opinion a.nd C)rder and vu e d.eizy OCC/AI"fN's application for
rehearin,g,:

XVL STORM DAiMAGE RECOVERY MECHANISM

(59) ^.^ its application for rehearzug, AEP--Cjl.^xo su&gest~s that the
Coxnr-aission, cia_ri€y that, under the storm damage recovery
rtieclarusm°s Decez-nber 3I filui.g procedzzre, a. cutofx of
September 3p be e:tabI.ished for all expenses incurred. .AF.I'=-

C?hio opine^s that the clari.fic:ation would allQwany quatifying

expenses that occur after Septe•tnber 30 o.z each year to be added
to Lie (leferral balance and carried iorward. Aypl'-Ofh:.io rio'Les

that abser1t a.cut off date, if azt incident occurs late. in thee

reportirig year, expeii:.se3 isiay not be accounted for at t1te time
of the I7ecember 31: filing. . .

Ir.i its n-iemoraridum contra, OCC/APJ-,%' po'mt out that A.Ep'--
Ohic^)'s request for cl.arffication woi.Ad result in customers
arcruing carrying costs for any costs that rsiay be inc-=-.ed
between October 1. arzd I3e^cexnber 31- As an alternative,
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C3GCI'A?'jN scxggest t-fie Commission cor.5z(-Iir aprnviszort
ai7t.^w,-lrtgAI:P-C)h.iotoaixzend its €iliriff, rp 3.o30day4 azter the
Dc^ceinber 31 deadiine to ix-iclurie 2 rl}r storr<^ cost.s frorza i.^e
n-mr,th of Decelnb°r ffiaf_ were not zW-Judecl in ihe o,^,o-ixial

--.55-

The Coinixassion: finds that AEI'-Ob.io's application for
rebearirtg slioulti be granted.. We believe it is r.m.partaxit to

account for any ex.pepses that my occur just prior to the
December 311 xiiirig, however, we a.re also sensitive to
C)CC!.A.7JIN's concern about caz°rying c.eis^ being incurrtd over
a three-month pe,riad a-s a- rQsz^t olk- AEP-Ohio`s reques#-
Accorr.iin.gly, we find tl-ia.t unde:r the stonn damage recovery

inechanisrn., in the eveat any costs aze -i.Fictzrred but not

accaunted for prior to the Dec:cmbe.r 31 fi.tzng deadliiie, AEP-
Ohio rrlay, upon prior rkotification to the Comin7ssioxi in its

Decen-tber 31 filing, a:rx2 encl the fiiiz?g t-o include all iriciLrred
cosi&: withii z 3-Q days of the De-cem.ber 31 fiffing.

XVH. UEN,̀^.RATIQN Rr, ^tJIiRCE RIDE.R

(60) F^,,.i and JEU argue, as each did irt their re,speCtiire brief3, that

the dictates of Sectians 492$. a43(T3) anci 4928.64{E), Rev:set..
Code, reciurro the GRZ. be establisher3 as a bypassable rider,

FES, IEU :azid OCC/APJN requesfirehearing on flxe approvat, of

the GRR nn the basis tliat all the statutory requiremeztfs of
Section 4928.143(B)(2)(,c), Re-vi.seci Code, IAave not bee-ti met a.,^ a

pa.rt of tlits E:SP. FFS contends tliat Sectioris 4928.143(E)(2)(c)
anc.`t 4928_64-(E), Revised Code, axe ix`reca:ncilabIe :artd. the
specialized provision of Section 4928.64; Re'vised C: csde,.

prevails. C)CC% APJN adds that the Coumussion's creatiari of
the GRR, even at zero, ab.rQga i~ed Ohio 1 aw_ Fur these reasons,

FES, IEU, atzd C7CCjA.T'JN subzz^i.t tI-tat the GRR is unrea:sonable
and un.iatvi;z1.

Rach of the above-noted requests fr3r reheariri:n as to the GRIZ
me&ianisxn was previously considereci by the Cornuussion and

SejectP_d. in the Opinion clzl.d Order. Nothing offLreci in ^,.^E'
applications for rehearing pcrsuades the twomu-niss%on that f-.he
Opinion and Order is urcrea.sonable or urdawru1... Accordzng3y,

the ai?plica€ions tor rehearing on the estabJ-ishmerzt of the GRIZ..

a.re den3ed.. Further, the Com.rrdssxon notes that we recently
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c:nn.c--luded. that AEP-C>I•3io and St-ati fa-ded to n-iake tl-ie requl.site

de,.norzstratzon of need. f:uT the Turni_rig PoLqt pr0jeet.64

{61) T.Eu argues that fI';e language iri SectiOn 4928.06(A), Re.vi:sed,

Code, Mpc^ses a ciuty oTz tfie CornmissioR to ensu_ve that i-hY

stafe poiiciles set forth In. 'Sectiora 4928.02, Revised Code, axe

EffeCZaateCi_ Eizfr ^c ^Y?!.C?ttEF"I^ Zt. .Z^u^f.T.r. tlt11.. l l/7111?l_j 114 0hto SC.ryd.

305 (2001). .IE IJ tonteFt&s the adoption Ol. the GRRZ violates state

policy and cE3;Rflict:s wlf^^t. tliC Capacity {)rder, in TNl11Ch whf'_I'e

tbe C Qmrrm.issian deterrrmizie.d that mar.ket-basecl capacity pricing
will s:tii7iu.Iatc t:c:ze coznpetitian a-^.nang suppliers in .r'1.EI.'-Ohio's
serc.>ice terrifory and in.cent shoppi.ng, thas, imphcitly rejecfin.g
that dbCV"e-iTt.a.rk[ L pricing is compatible WI.th. SeCtiC}rL 4928,02,

Revised Cocie.65

The CarPmz.siqn notes that the Supreme CatIrt of Ohio

de'rerzzuned that the policies set forth in. SeciiUn. 4928.02,

Rewised Code, do rzot impose sit`ict requirements onarzy giverF

prograrn but simply e.x.press state poliLy ari.d f-unctJon as
guidelines faz: the Ccmr£Lissfvn to weigh in eva]uatiz^e, utility
propasals.66 S^^ does not speLifically reference a parfictxIar

par;3ggTap}r in 4ection 4328.02, Revised Ce.de, supporting that
the GI.21Z is uz-daw`ca.l. Nonet3.-iexess, {he Co=:tissiuta reiterates,

as sta-t-ed in the Opiiu'on and Order, ffiaf AEP-0hiv i,,,ouJcI be

reqiaired to share the benefits of the project with aD customeFsT

uhappizlg and 1.ion.-shoppfrzg to advance the policies stated in

paragraph (1-1); Seccfioi}4928.Q2.F Revised Code:

XVHI. POOL ^ODIFICAf ZO1LT ^2IDER

(62) F^S argpes tltat the application did not include a flescriptzon or
`taZSffs reflecting a MR artd, eicC[}rdiT}g^v, d3dI1L7t request a PTR

to be ?rutrallv established at zer.er. I'ES subini"r.s that there is no

evidence anci no justiqcatiofi p'reseni:ed in supporl, of a P1`IZ
atid; therefore, il-Ee CoiszMi^sion's approval of the M is
wireasonabfe:

,^-

AEP=Oh:io responds that FES's clazrns are ms`.sl:eadirig and
ezro.-Lieous. AIET-016o cites the testzmonv of witness NeLsorz.

64 In re ^`irP -O?:io, Case Nns. 1D-501-E:i. FGR and 14502-EI,,-FOR, Opinivzi an.d. Oriier at K-27 (January 9,

2013).
65 Ir, reAEP--!^^)3rzo, CasF I4o. 10-29'_?°-Ei:-tj-NIC, Opi:nion and Order at 2-1 0 .u^ 2, 2012}_

66 ^n r,- 'A_ppficai t tt of Calur^zUras ^^u.t? ^t P^cr^Y G^. e^ ai_, I2.8 i?hio St ^^i 512 , at Za; 2(?11 C>3ii^ 17s8.
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whXch i.ncludeci a complete cicscripfiort- of ^^ic, PTR. AE:t?ADhxo
notes that t-be Coriirus: sion was able to discern the stru:atue of

the- PTR arid approved tho. recir:.cst_ AEPOhio a,-̂ seri,s ihat
^^S's cIa'̂ ras c^o xiok pro^rd{^ +a b^^is for re#^ec^ng.

FES's arguri^extts. as to the ciescrii;tion of the .I'7'R in the

applicaiiori: overlook t;h^.a testarnor?y zn tla.e recoAd an.d. the
directives of the CorrLmussior{. As spectfically stated a.n. the
Opinion azid C?rcier, recovery .uhder the PTR i-s contin:gent upoz.-t:
t£re Cb.mn3.i:ssiort's review of an application by the Coxa2pazi; for
such,costa az-id aiTy reco-very rutder the g`'"l-R, must be speci_fzca7:ly

au:thorzze;i by fh:e Conuni.ssi.ori.67 Nurthermore, flte Opinion
and Order emphasized that if AEP-Oiiio seeks recovery under
tIie l^ Pl^, it wiil rr^ai^^^ai.ra the bi.-rden set fort.h in Se-ction
4928.14J, Revised C_ade.68 Aecordingly; the Comrx2ission dez-des
the request of FES for rehearing on ttils i-ssue.

(63) IEU also submits that the PTIZ (as iu-eTl as the capacity cfe€err.al
and 16R) violates corpt3rate s2pc"LI.'a..t€flR TeqII7I-P_u1f'_rits .LI7, tlIat It

operates to aBnw ATP--0Iuo to facyor its a..^fitiate md 3grtore i.l.^e
strict separation between: competitive aad. nork-co:eapetitive
4era-;cc.s. Specificall37, MU cUntenc'ls that Section 4928-(12(JTi,

Revised Code; prohibIts the recaver_v of any generatton-re3.at4d
cost F^.ToLt'-^7b dlstTiblli Sf3i1 or F1'a..^sfriLSsior2 rateS after corpCrZatc

GE'_pariatiCll1."1S E^Qfi^I^P_.

We. find thai: I-EU r^i.de siz^lar argumen.ts as to generatitizz
asset divrE3stiture. For the same xeasorts statt-d the-rein; the
Commission aga_°rn denies lEU's reqtzests for rehearing.

(64) lEU also coztterds that the P'FK69 is zin,rea5onab?e and unlawful
aJ its approval permits A-T:P-fl,dQ tci recovery generation-

related traztsition. revenue wi-iert #;he. time pexiod fox reco"Very of
sizch costs as passc:c.i_; and where the Company agreed to forgo
recovery of such costs in its Comm3.sslcrrr=approved set`demezit

of its e1et.-̂ tric trartsitio:-tplan (ETP) cases.70

67 Opii-aon and Order ak 45.

68,
49 IEU raises the same, a.rb ixt.ert.t as to tBe RS-R and thf-, c2pacity chaxge•,

.fn f7>e Ma:tter of fhQ Ij.pizc,zraizs of Cc>Ium..37us SouCherrs Ptrcner Gorrpurza/ and Dfl-do Pffu>er CoiizFA.r.vftr Apprcro.,.I
of `t her Ete .t-a-ic Tras7sition Piqns and fnr tZec.nip#: of 'T'ransftf^n R.ez>mues, &sn Nos- 99- 1729-Er-ETP and 99--
1730--r L-ETP, dpa-aiozi, and Order (Sc-ptember 28, 2000). . .
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A.s to IEU's cfaiz7i tfkat the YfR ^^..̂ : unlawfLd under the agrecrxie.nt

iii the EI'i' cases, the Commission rejects tilzs argu-^nen.t. As we

s{afed 1:n the Op-Jusari azid Qrder; approvai cf i_I^e IIR

raechanism dcxs not ensure any recovery to AEI'-C?l'i7o. ^-'^IaI.'-

C3:tizo can oaIy Pursue recovery iirkder the I'M if ^u*s
CoT-JinissioJJ Inodifies or amercds its corporai-e senaratiorx plan,

iiled zrz £.:ase No,12-1.126--Ef,-TtiNC: (Cczrxorate. Sevaratiozi Casc.);

as to uivestii:ure of the geiierafion assets only. I'u:ithe.r, if tlze

conciit_ior,s preced4nt for recovery utxder i-lie I'TR. axe mc;_, ,A.I:P-

Ohio has tlie bcs.rden uzicler Sectioia 4928.143, Revised Code, to

demonstrate that the I.'ofll Agree-a}ent Ueiie£i-Eted Ol-iio
xatepayers over the lorg-terrzz, any PYR , cost--- and/or revenues

were allocated to C7hio .ratepayers, and that any costs were

prucienHy incurred and reaso-nable:71 IEU made s-i:Cbs^zzttially

si3r.zlax claims regardi;i)g t:tansiti,on cost ar,,d the E'1`l' cases i^.^
the Capacity Case_72 The i.ype of tzarisitioji costs at issue ift the

ErI' cases are set forffi in Section 4928_39, Revised Code. We
find that recovery for forgone reN%enue assoc:i.ated with the
ferm inatiun of the 1'ool Agreement is pezmissi bie under Sectio3-c

4928.143(B)(2)(d), Revised Code, as discussed niar.e fi,.Ily below.
Thus, we find IEU's arhumentsincor.cect and prematu:re. In

addition, for the sanie iea.sorrs wc rejected these arQ; zmeaZts by
IsU on rehearzn; in regarci to the I6R and capacity chaxge; we

r.>je:ct these cI'.' sns as to the PTR: IEU's request for re1-fe.aring is

d enied.^

(65) FES, ZEIJ ard. CCC/APJN reasozx fl-Lat the Cor.^-nissioxa. b asc_d i#s

approval of the I'TR on Sectfon 4928.143(B)(2)`h), RevzseEi.
Code, which applies only to distzibutif3iZ service and does not
1T1CILTd2 iSiceIattves for trarusit3onS,'Clg to the competitive market.

^',^, IEU and OCC--3 AI'fN offer that. the ITR is gener_ati.on
based and.has no relation: to distribution service. Further, rE5
offers that by t';ie tzmc the AEP Pool terzinina{es, tlie generation
assets will be held by AEP-0hio`s generaiion affiliate and ariy
revenzze loss expesienced -v^-i.?1 I:^e that of a coinpetitive
generat-icn pz-ovider. Accordi.ng to Ffi^ an.ci OCC/A1.'1N1<

n oihiRg in. Sectzon 4923_143(r )(?), Revised Code, o:.r any otlzeT
p.roC-IsZC3n of Qhio law, L"3erLTtitS a cbrl'1petitiD`e beStf.'T'at1f327

pr.ovider to recover Tost revenue or to inceDt the eiectrie
d:s t-ibtztion utility to transftzontci market. Furthermore, FF-1.33.

t? Opinion artd OiAer at49,

72 In rz AET"-O1 aa, Ca se 3^.^o.10-2°?9-Ef-U^NC; a;oituoz-, ind Or der at (dAte).

..,^^
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reasuns that Sectit3n 4928.02"-,. f,'evised Code, spec.iaicaliy
proluilbifs cross-:subsitiizatzoR. IEU l<ketk-ise claiTn.s that SF:ction,

4928:06, Revised C:,od, . e, obligates the Comrciission to effectuate
the sta:te policies in Sectsc7rl 492$.01, Revised Code-

AE1'-0hio replies that dnspz=.e the clailrs of pTST JEU and
0CC/APJN; statutory authority exists for the adopti.on of the
P`f'RfalIs under Section 4928_143(B)(2)(h), IZevi^^ed. Code, as tlin
Corrunissioa detetmiried in i:ts. Opinzon ax-Ld Drder. The PT1Z; is
also authorized, according to A.l P-C?h:io:, Lmder Section
4928.143(B)(2)(d); Zeti-ised Code: A-EP-Ohio reasons that thc:
faurpose of th.e Pool Agree.-n^.ent is to stabilize the rates of C7}iic,
customers, thus divisron: (S)(2)(d) of Sect-i^ora 492,S:143, Revised
Code, alsa supports the. recovery of Pool Agreement cost. AEP-

C?hio. states, 'm rega:rds to the argumer^t on cross-subsidies, that
a szgaruficart port?nn of AEP-Ohio's revenues result froM saFes
of pc)wer to otfip-r AEP Pool mernbers. With the tenn-inat-iork of
t1he Pool Agreement, if d-iere is a substantial decrease i: net
revenue, under the provisions of the FTR; tlZe Coxizpany cou:Id
be compensated for iost net ;r.everzi-ie from retail cu,stom.ers_

Based upon #Ws reasoning, AEP-01-da azgues U^at the PTR is azl
a.uthcrized coznponent of arL FSP and "was correctty approved
by the Cor.vmissiom

The Cnmnu,sszvn notes that tf{.e Cyinion aTid Order specificaR;r
fiznzfeLd Ah'P-01azo's right to recover under the P`PR., only ir^ tlie
eveiit this Commission modified or arnerided its corporate

separation plan as to t.he diveJtzta-re of its gerkera-tiori assets:-T-3
The Opiriiqn and Order also directed, suojee°t to the appro-111a & of

t'he corporate separation plan, th.at' AE-C tDhio dzvest its

gerterafion assets from zts electric d'zstiibuia.on utilzty assets by
trarL5fer to itsgezzer.atzon affiliate.74 Further by Piiidirtg and

Order isstied cin October 17, 2D12, in itie Comorate Separatxc3n
Case, AEf'-C>hici was grarLted appro-vral to amend its corporate
separation pfa-Tt to reflect full. strtxctural corporate sepaFaf.ion

anci to transfer its generati:o:rF. assets to its g ereratiori arfiLai-e:

Applications for rehearing of the Finding and Orcfer. in the
Corporate Separation ^'.ase were timely fded ^nd the
Commission's decision ozi ^:'i:c- applications is cu.rreiitly

pending_ The Coznnussion reasons, hovvever, that if we affs-z-rc

;' £7pisvon and 07-de.r a149.

14 at sq_
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our decision- on xeh:earz:i^„̂ as to t3;.e c-^iW-,sb-tsre of f:hc-l
gez`ierafivri assets, AFP-C?hi.o has no basis to p:zrsi:te s-ecove-ry

i7nde-t the PTE,

-C 0_

NonntheIess, we igrant refiezu-ing regrrdi.rig the statutory basis
for apprt>vaI of the P`LIi. We fznd that Sechon 4923J43(B)(2)(d),

Revised Cocl:n, supports the adopbon of the P'FIZ-75 `Me
ierzlurla-rion of the Pool IS:grLex:zent.is apre-requiszfe to A-i:.P-

0li3:o's transition. ro fuil stzu:cturad corporate separation. 'tATi`th
AEP--C7hifl's niove to full s#ruczu-<:d corpo.rate separaLion ^^iric1 .
CRE._̂  p.oviders seciiririg capacity i_-c3 the ii.iarket, the n-fxmLer of
servijte offers. for co.SC} customers and sfioppzng cus-ttome;-s wif1
likeiy increase and zinprove. On that basisj ter-rrunati:oxi of the

Pool figreerrzent is key to the establishment of effective

coznpetitioza artd authorized ujider the terms of Section
4928143(B)(2)(d),. :IZ.evised Cflde. We, are not dissuade-ci frozn

this position by the cIakn-s of 0C-C/APJN, and FBS. A-s
OCC_' j AP.TN carrecfly assert, revenues.recetved. as a result of

the Pool Agreement are not rec3gn3zed in 'the clezer.m7:nafion of

significantly excessive ea;-`!iings. However, OC:C}`APjN fails to

recognize that the Iangzage of Sectioxt 4328.143(-F), Revised

Code, specifically exclude such revenaie. IAre also zkgte, th.aG
while effectivo conxpetitaon is indeed ;-he goa1. of -fhe
CoMmzssion, Sect~on 4928_02(li)j Revised Code, does not
sb^ict?y prohibit exoss su^si^li^atic^n. 'ihe Unio S;.aprerne Court
has xu1^.̂ d that the policies set foith in Section. 4928.02, Revi^sed
Code, do not impose st-xzct reefuire^ aents citi any given program
but simply express state poficy and function a.s g-ixkdelzn-es for

the CoRz,-1-LiSsiOrx tO WeigIi in evaluatRig, atiht.,v prof;osals,76

(66) IEU clai-ais that Sectibn 4928.06, Revi.sed Code, razses the state

policzes set forth in Section 4928_02; Revised Code, to
requirernenfs.. Elyria I'ouridry u. Public UA Coarnrt., 114 Ohio
S03d 305 (2007). We note, that znore recently-; the Ohio

Si;.pre.Tr,e Couxt determined that the policiPs set fofth izt Saction

7' S--ctio€i 4328.:1:43; F3}^2}(d), Pevisec3 Code, staEes_

T^rms, conditions, or charue:s xelallnU fio Tzn7itadons oa: eustamer sliopbing fcsr reiai€.eTectriL
ge^rierafioasexvice, bypassabiiitv, sta-ndby, bacTc-up, or supplementaT power serc Acn, de:f-aui¢
s^--rvzcE:, carr=,r.ng cost-s, amc,rtization.. peiiods, ar-trA accou.rtirig or ci :fer,ais, zndu,ciinb fiitu're
recovery of such d&ertral.s, as iso-rTd Tiave fiice ef,ect o€ stabrltzdzzg vz provici%,.-^g certair^Iky
regardsretaiI Oectric semce

'6 1n re AppIzrAt vr o'Lo1::rz^us 5x-it?iFr.i Pc°.ne-, Co_ et rzZ., J 28 01-ao St_3ti 512; at 525< 2^11-0^iss 11n8
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^'r92$.D2, Revised Code, do not imposc. strzct requrreznenx:s oa.i.
anyr ^pven prc,gzaan but szrap[ JT expres4 scate policy and

fTtletion as Fi:6defines for t:he Cozrunissiozi. to -wei':^1 -rn

er=a1ua"^g utility proposals.?' C;omsisiertt ivith flae- Court's

rulin:; we appro sred the est.ablisFmient of the PTIZ su^j^c-:ct to the
Company imiki^^g a subseqz-jent fzling for +IZe Comznsss:ion's
re:vievtT including thc effectuation of state policies.

?4L<. CENTERATION ASSET DR'ESTILTRE

(6:%) IQ zts applic_a..timi for rehearznL, AEP-Ohio asserts that th.c

Commission shnul.d 1-La-ve approved the corporate separation

ap^.̂ iication at the same t-tme thai: it issued the C'jpfrziort ar}d.

0-rder or macie appro-vaI of tlle Opinion and Ordex coxitingcri.t

on a^.^proval of the Compariy's corporate separati.on. application

kzled zzi Corporate Separat-ion Case. AE.'-Ohiei ar^;-ues that

sTructuraJ- corporate separation zs a critical cornpc>nen`r of the

ESP ^^t3.ch is rlec#?ssar^j' for A^.^P Qh14 tt1 transition to

inip.tem, enting an auction-based SSO. 'thus, AEP--Ohic.^ r€=_ques s

that the Coniunzssion cla:-rilFy on rehearing, that the ESP will. iiot

be e.i.femcfive until the Corrn.inisszozz approves .A-F-P-01do's

corporate separation application.

Ae Dpir6on and Order -was issued Augt;st 8, 2012- T`I).e order
in r"xEP -Oh?O's Corparate Separation Case was issuocl October
l7s 2012, approving the corporate separation pi.an subject to .
certain corditia.ns. T.fie Commission- denies AEP-Ohio's

reqiiest to make the ESP effective upoii the approvaI of the
corporate separation. . plan. AEP--ahio had the option of
deszgnir^g its mod.sied ESP application to incorporate its

corporate separation ptaz-i or to tivaeiy reauEs-c consolidation of

the Corporate Separation Ca.se and the RSP cases. AEP-0hio

did not -u-ride-rtake oitlicz option. Arfhermore, the rates and
t:ariffs in complumce wif:h thP (?piniQn arzd. 0-,.-der were
approved and hacre beerz effective since the first billi.fig c3,cle of

September 2012. Accordingly, it would be znureasonable and
cinfair to make thc- effective date of the ESP the date the

corporate separatiori casewas, a.pproveci AEP-C7hi()'s^ request,

for rehearin^- is d.enjed.

77 Irs re ApTfzratii n of C'oIurnEsus Southerr: Pcwer Co. et al.,12B Ohio 7E M 5:i2 , at 52:5; 201i-Oh.ia17$8:
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(b8) <EU argues that the Cpirdon arici Order zs uniazarfu1 and
unte:ascnable i:<.) the ex^tezit that tlie Cr^rnzri.^.ssioz} approve^; tl:
cvndidanal. ^.-rarfsf..er of tJ,)e ^c:^^era x^jt asse9s vaithoizt,
cie terrrunin7 tfia t r ^ ^r^_ 1^^^ ^e tz-{rr-t,f-}r complied I^ith Sections^ciio^-^s / ^1̂ ? ,
4928.(?2, ar-td 4928.18(B), Revi:-Sed C..ode, and Chapter 1901:1-37
O.A,C>

As -Lti.e pretilflusly atiKi'io,4w'IefxL E^dR AEP-Ohio did 12E'st L"eqil:e5I

tliat th:e Corporate Separation. Case alid the FS[' proceedin;-s be
consolidated. Therefore, as was noted. in the Op iRion. and
Order, tIIf,' pS'lr.7Ta1°y corLsld£'.rati-(Jns iil; tlte ESI' pTf3CC .̀ed1:t7a was

hbw the divestiture of the gen.era3io.n assets and the agreement

between .13:EP-Ohio and its generation affiliate would impact

SSO rates and customers. The requirern.erl^:-s- for eorporate
SeparaLion Contained m &ect3:flns 4_928_1,7 and 492B_118(B),

RevISed Codey and the applicable rrzles in C1tap#er ^^1.:I 3.!r
0.A,C., were addr.Q^,ssed in the Corporafe 5eparatiost Case

w :t^ich was issued subsequ^zr,t: to t^,e npinzon arsc^. Order ^^. this
matter. As the issues r2is((-d by ^U have SLIbseq1IeZ1tly beei"L

add-ressed, we deny the request for rehea,rrrig-:

-62 -

(69) A.E.1'-01^o also r.eqFZests that the C:omi-rs:iss7on .recr;risider and
modify the. directives as to fhe pQllIlt;oX1 C.t371.tr C.l revenue bonds
L^CPi^^. ^LP--O}2io requests #ilat, at a iTIIIlIITI1:tII2, the

Corzmisszort, clarify that the °"ay fiIssiv- be limited tcr a

dezn.onstraticin. `di.at AEI'-CQhio c-aslorriers have not arr.d WiI riot

incur ariy additional costs caused by corporate sep aratzon, and

Lhat the liafd harmless c^blzgatioza pe.rEa.ins to the additio:aat
costs 4aused by corporate separation. .r^:EP-C)"tzio requests

permissxozr to retain the PCRB or, In ffie a.lternative; authorize
AES'-Ohio to traz sfer the PCRB to its ceneratiori af.fiLi.at:e

consistent with the CQrporate SeparatioTn Case. AEI'-OhYo

su.ggest that the PCRBs be retained by AIT--OIuo until their
respective teizder dates and. tzan:sfer the I.iabiliities: to its

genera€ien afEilzate with inter-comppany notes :dur:ung the period

between cI«sirig of corporate separation arzcl the respect7ve

tender dates of the• PCRB_ AEP-C1.Yu.o attests that ezther option
offered wouTd x-zot cause custeirLers to incu..Y a~ny additior,al
costs that co7.zlci arise frorn corporate separaf-ion and eliminate
the need for any 90-day filiRg

We gxa:ctt reheartlig, on the issue of the PCRB to clarify az-id
reiterate; con.,.i::tent NviYffi the ComMi_ssiori 3 deci.sion. in: fne

0000001.68
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Cor.i.̂ rora€:e Separatian CA:se, t}:ia: ratepayers 1.-^e iie1c;. hariTiless.
T:-t the Corporate Separat-ic:rt Case; in, r. ecognif z0ia of f h e

Co3TtpaIlys request for Z'Ehea-Tlng ,ITt this r?'ta.tTer, aS1CJ as a.

t:o:tldit3.oZ3_ of c.C)I'p(lrate sf'parc3tloP., ttte. Co7rirIT1fsIC7n dII'E.'c'tE`,d lh.E'

Conipw1y utilize an inter.c_om.par:}j note betwee-.ii A.hU-1-0hio an;.i
It^s generation affzliate -n>herem AFP-CQh;o could retain the
PCRB aztd avoid aiiy burdez-i on ,l-LZ.i -Ohzv EDtl.ratepayer.s_78

`f'hus; with the Comnnission's der_isioi-i i-n ilie Corporate
Sfaparatit^n Case, t1^E^ ^0-day filAiig f.3reti=io;.zsiy ordered in this
proceedirzg was iio longer necessary.

,
-;^^-

(7t1 ) IEII arVes that the Opinion and Oxd.er 7s -unreasorrable and
-walawful as it aflows AFP--L h3o, the e1ec.-crzc dzstrfbutzon_ utilit y;
to evade str2Ci sepaTa.tlol7 .bett1'eE'I'3, co71:pf"13f1'Ve a.I34. I2o71:'
coXXkpetltl'Ue serirlces a11d, a,9 Sl..ich. 2r2.sLT_la;.-eS AEP-di`tki s
generation affz.liai:e, iri ?vioIa.tion of ;.,ec'iozi 4:928_17(n. ){3);
Revised. Code, affordiza.g ifs generation. affitiate a.a'x u-ndriP
preference: or adx-ant-age. Similarly, FF-5 argv:es that the

Cpinioz3 and Qrder, to the extent tb,at it Pez-mits A.;PF--i-)hio, to
pass revenue to AEP-C.yh.io's gerze:ra tzon afi-iliate, violates
Section 492$.143(B)(2)(a); Revised Code, as the sta€uie reqldres,.

that any cost recovered be prudeiltly incuxred, incfudi.i^g.
purchased power acq^i^-e:d fa ozn axi affiliate: Aceorciut ;to FES,
tfze record evidence demonstrates that the capacit-yr price of

$188.&3 Pe.r NAIVr day is signi-fzcaritly higher than t:.:Q price that
can be acquired U-11 the rziarkLt and APP--C)huo has not evaluated
tl`ze arrangement with AEP-Ohio's generation affiliate_ or
considered optior3s availahie in the cozaPet-^ti.ve market. As to

the pass-thraugh . of gen.ez^atiorF based rev.enues from SSD

customers, FES clairz^7.s there is no record r:vide.nce to supPvrt aii
ai•bfftary" price for eitergy and capacity from %O c;ustcsiners.

FF..,S asserts that AFT-Qh:io`s 'base generatson rate is not based
on cost: or market and that AE.P-C)hio argued that the base
generation rate reflects a.MS pef• bW-clay charge for capacity:.
For, fthese reaso.r^,.s; FE-S reasons that the base generation

revenues reflect an inapproPriate cross-subsidy and are a
d:et-rirlient of tho competitive market

Pzxially; IETJ, FhS, and C?CCf AX-AC subirfts that fhe pass-.
thro,.zgh ot revenue.s from .A^=,^'-Ohio fo its generation a:ffitiate,

78 In rz £3hic Pcrzver Co tprzns 2^.To. i-i.1^E E, Orcie.r at 17-I8 (Oc mber :1 7; 2012).
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vio-lutes the state policy set .fnrih ,E,r:s 5ec::ior1 492^..̀ .f)2(I-1); Itevised
C'ode,

-ll4.'

AEP-OMo replies that -AF-P--C7hio is a captive seller of capaci:y
to :=zxpporf shoppin; Ioad tirtcier its I1'RR ob1iga.tio-rLs a1id is

requzred i-o fulfill that obligation du.ring :the ±erl-ri of th.is ESP
after corporaie separation. AER Ohio states fozi7 prim4r}
Tea<r-o^11s why pay meni:s to i€ -̂ generatzon a£filiatc are nf>t iIlegaj.
cross s°absidies and should be passed 'o its gQneration, a-'Hfi4te

after corporate separation during this ESI}_ First, the
Corrumissioat appr<^i^.Jed ^,ir^cti.oxtal separa^on azld ^,EP-E^hii^ is
presezatiy a verticafly-in.tegrated utility. Second, di-irixig a
poruon of the term of -t4is FSP, AEP-Oluo wiiI be IegaL`Y,

structtrraIly separated bizt rexzzairt obligated to provide SSD
s<:rvice at the tarit£: rates for the full term of the E.'SP. Third,
a_€tex corporate separation, AEP-OIuo's geizor-atioz-i a.ffiliate wiJ;I
be obligated to s.appmort SSO ser-bTice (energy and capacity) and
AEP Ohia reasons i't is oi.^y apprt^pr.iat^: that its generation
af.iliate receive ttie same ge-ne-ratioz-k reve:nue strearns agree-d to
by AFT'-0h.:o for such sez-vi-ce: Finaliy; there will he ax-i SSCs
agr eeznenE ^etweea^ r^EP ^=^1^iio: and its generatzc^z^. af^Jzate for

the services, 'A>hfch is su.bject to the jurzsz-ii:cLicn artd appro-vai
by: the Fedcral Eriesrgy Regulatory C_'cimrlai:ssion (FERC).

Furthermore, AEP-£7hio warns that withptit the generatiejn,

reve,aues the arrangnxnent beiATeerz AEI'-Ohi:om azid its
generaaion a£f:J.iate ur,i,I.I: not take place. AEP-0bio also notes
that FE.,S fzas supportc-d tliis.appr.caeh ait bchalf of the First

ED-ergy operati.ng ces.m.pai-iies for several yeazs_ AEP-Ofdo

concludes tltat^the i^.#-e^^ners' cross-s~^zl^sidy ar,^^-^zrrients are a^ot
a baszs for xehearin

Firsf, as we have noted at - ofiher times in this Entr. yt;n
Relieari.ng, the Ohio Supreme Court has ruled that the poIxc?Fs

set forth in Sectiozi 492£3.02, Revised Code, do n.o-t impose strict
requzrement-s oTi any given PrOgram but simply expresses state
policy and f unction as gzxidelines for the Commission to NYeilcl-I't.
s.Ti evaluating.udli-ty proposaLs.?g

The CoxnMission recenrly approved;AEP<.C)hzo 's appJicatio:nffir

st-ractizral ccsrporate sepration i.ci facilitate tha Cozxapai-iy`s

transition to a cora-tpetitive market. Gzve-fi that t'lic>_term of fhis

79 jn r,- crtzvr ^f GPiurriVr^s Soutlaar PouJ^ r- f.:e. et ^; 7<.8 Z.^31 o St3d 512, at 52i, ?t311-0h i^i 1 fS8.
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EST', cu-rporate separalbun Eif tlzle ^,7enerat;or1 assets, ,-c-r{d AE.P-
O?'fio`s F1':R obl'zgations are not a:Izgned, in the Opzz-ticut a^j^j
Order the Corx,-missiDn recogi-d2eci tiiat re^r 4nuc:s prev uu ;^ y
paj:d La ALP-01Fi0 far SSU semce will br paid to iis generatim
affiliate for tht sertazceLs provided. However, 1VAhi1e uTe believe
it is appropriate and reasoziab1e for xeven-ue.s t-o pass thrrtx AEP--
Ohio to As -eneration affihate for tl.ie se.rvices pra,Tided bv no
me3i7:s -wz;1 we i^;moze Secfzon. 4928.143{B}(2)(a), Revised Code,

The costs incuzred by AEi:^-OMu for SSO service will be
rva?ua' ted for pri,def-ice as a part of AEI'-Ohio's
FAC/Alternative :Eiiergy PUder a:adi,t. Norie of the axgijments

presented by FES, :lFU or. OCC/ AI'jN convinr.e. the
Cor-usttsszoxt that t•a-Lis decision is Xznreasonabie or urklawf^if aid,
t 'lierefore; we deny the requests for ref;earirga; t1iis isscle.

It is, therefore,

OROF-REO,. That :Ouke's motion to f^:e xaLmoa-ari.cium contra i:nstanzer is granted. If
is, further,

ORDE^'^O, That Yrogers request to yvztlzdraw its 3-: ply memora.ndum hic-d on
Sep t.ember 24, 2012, is granted. 1-t is, further,

ORDERED, Th-ai AEl Ohio`s rriotion tc) c or.,:solzdate is moaf. It is, furfiffier,

ORDERED, `Iilat OCC/AI'jiti's rzio-ticn to strike z s derdec.- It iJ-5, ^ar^her,

O.Rt:R^:Df That fEU's request to xev^.Fw the pr^esc?^dtxaI. r^zfsngs is ^^eni£ d. It is,
fizrther,

ORDERED, T1iat tl-ie appidc.a#iorxs for rel-teari-iig of the C,ornr^iesian's Au gust 8, 2012,
Opinion and Order, le derued; in part, and granfed, in part, as set ffl.rth herellYi.. It 7:.sr
fur^z^ r,
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BEFORE

Tc-?E I'UB-LzC r..MUT1E...S COMMSSION OTT OH1C?

b-i tl-te Ivtatter of the Apptication, of )

C.oIuTszbus Southerri I'owFr Ccmpa., iy and )
Ohio Power Company for fi.utlioxzty to )
Establish a Startdard .Sei-x=ice C?f frr Pursuant }
to Section 432B,143, Revised. Code, in the ^
s;cir.ra Of an Electric Sef-izi."ltyI'ian. }

Case No.11-346-EL- SS^'_J
Case No_ 11-348--EL;--SSI0

r^t fli.e Matter of tile A.ppliraticrn: of }
Columbus Souihern Power C:ompar,r anei ) Ca_-;e No.11_-349-EL-AAM
Cl-ii:o Pa-w-er Corapany for. .A.pproval 6f ) Cas-e t:(o; 1:1-350-EL-AA'vI
Certairi. ALcotzx-itir^g AW111ozrty: )

SECOND ENTRY ON REIJEARINC1

The Cor-arnission finds:

(1) On Marcii 30, 2012, t7hio.Power Company (AEP-Czhi:o) fi?.ed an:
application for a stiu-idard serv;ce offer, in the form of an
electric secur'ity plan (ESP)f in accordance with Section
4028J43, Revised C;ode.

(2) Oxi A:u^mst 8, 2032, th.e CQrr3mi; szon issued its Opini.on and
Order., approving AEP--C)hicr's. proposed ESP, witla ce:itai.n
modifications (Orci:er)_ Ftrrther, the Aiigust 8 Ordpx dzrec:ted
AEP-Ohio to file proposed firal tariffs coz-rsistent yvith: the
C3piniort and {^rc^er by t^iz,ust 16; 2012,

(3) Oii August 16, 2012,. A_E.^'-'Mo subzr ►itted its proposed
cornpliarice rates and ta.rffs to be effective as of the f-irst billing
cycle of Sept-erriber 2012; By entry issued on August 22,2012,
the Comr.ussiort approved the proposed tariffs and rates to b-e
effecuve w-ith {he first billing cyc1e of Septen-iber 20I2:'

(4) Pursuant to Section 49031A, Revise(i Cod.e, any party who has
entered an appearance in a Coffu-nission praceeding may applv

for rehearing with respect to a.ny matter deterzxurc?d. by the

CorrunissionF within 30 days of the entry of the orde-r upon the
Commissiorz s jouzrW._

{5} On September 7, 2012, AEP-Ohio, The Kroger C.ozr<partv; Ormet
Prim.arrF Alurnznukn Carpo-ration, Znd-asfrial Energy i:Isers-Of;io-

000000173



1:1-3^f-EL `^SC?, e^ aI

(IEt7), Retail EzlergY Supply Association, 0TVA Energy C.jrorxp
(t_;NIAEG) and the OI-iio Hospital Association (014A), the Ohio
Eriergy Gro}zp (OEG); f irstl;rxergy So1ubons CorpoTa.#iL}n (FIGN
Jo}ntly by The Ohio Association of S-chool Business C`)£fzcWs,
Zbe Ohio School Boards Assckciation, Tli:e Buckc:ye A::;socia tion

of School t3dministratnrs; an:.i The Ohio Sc:hools, Cocu.-^EiI.
(coLectiv e1y the (Dhio Schools), and jointly ^y t-fie Oftlo
ConsurnerP' Cozmsel (OCC) and .^^ppalae.hiaii Peaee and izzstiLe

Network fil.cc3 app'sicatiorLs for xeh.earing of the Corranissioit's
A-agt:isc 8, 2012 Order_ IVIe mo-T-anda. coiti-ra, the various
applications fUx r.ehea.ring wcre fi.?ed joixztly by _Duke Raerg-y

Okuo, ffic, and Duke Energy Corrvm:ercial Asset V.[ar.,agerr.enf
Znc_, FE.S, COCC/.APJN, 11U, 0MAE."/OHA, 01i6r).
Schools, and .tEP-OMo ort. September 17, 2012.

(6) By , ez-ztty c[a.ted October 3, 2012, the Comrnission barited

rehea.ring for i=axther corisi.derat-iozi of LFie matters spe-cffaed in

the applications for rezieari:tg of t?-ie Order.

(7) On january 30, 2013P the Conuniss1.on issued zts Entzy on
Rehea-dtng addressir^qg the zriez-its of the various applica.tions for

rQhear,ng (fanuax-y 30 EOR).

(8) On March. 1, 2013, OCC ar.d IEli filed appl_='l.adoris for

rehearing of the January 30 EOI?. Ozz Mar6 11, 2013, AEP-

Ohio filed a mernorandurn cont-ca dr.e appl.ications for

rehearing.

(9) Ln its application for rehearzng, IEU. argues that Sectf.orz

4928,143(B)(2)(d), Revised Cotle, does ntyt provide the
Commission authority to approve AFP-C;}hio's reta;-t stability

rzc.er (R^.IZ)_ Spee%fic;^lly, TE^Ist<atc s thaf ^3ie fact that the RSR

will .res trit in a non-fuel base gen.erati.ozt; z'af-e freeze d:aes i-Lot

satisfy the requirern.enLs of $ection 4928.143(B)(2)(d), Revised
Code, and the determination that tl-ze RSR provides cert.-dnt),r

and sfabffity ^c^es a^;az:nst the m_a:^iest -t^eight of the evideince
in this pr4ceeding_ IEU also points out thaf ffie Conariission

may not approve a rider that causes the madifiQd F.SI' to be less

iavorak.?le lrt_ the a^,gregate thari a market rate offer.

AEP-Okuo respand sthat IF-U -raised szn:iila-r axguments in zts

first appL;catzon for z'ehearing aii:d fails to ra3se any nenv

argurnezts zn its secorici applzcatdoi-i for rehearin^. gFI' Olcir^
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adds thaf 1F.t7's i,nterprei.afion of Section 492f3_113(B)(2)(d),
1^evisei. Code, z:nnecessarzly narrows the sf:atute. I-n acidit-io3i,
AEI'-Oh.a.o poi-nis out that IE1J previously z'a'z_Yed arg-urnerts
regardir ; the ;tattzforv zest in its ir.iti.al application for
reheaniaE, a.d fai l to prc) c, ide any r:eAT arg-um e.nt.-s.

The C:'orn-mussi:on finds that IEU fails to raise any ziew

axgaments for the Coz^^iissia^c' _. consideration z7i its
nPplicutiozi #rcjr rehearing. In both the order and the entry oiZ
.rehea.-rin& the Corxrinrssion dete-nmined tbat the RSR is justified
pursuant to Section 4928.14.3(13)(2)(d), Revised Code. (Cr.rd:ey at
31-32t January 30 EOR at 15 Io): Si_raii:arly; IEU prevzoiisly

raised its a.r aurz3.ents pertai.nrng to the statutory test, which tbe

Comrza.ission denied in,the JaIiuary 30 EOR: A.ccordingIy; MU's
appiication for rehearing shotiaId be deriied_

(10) Ln ibs. applicatioi-L for rehearing, C?CC clahrxs that fhe
classdica#ion of the ItS-K as a eharge related to default sercTice is
not suppor [:€:d by the record, violatiri:gSectioa 4903.49 Revised
Code, and Sec_-^tion 490113, Revised Cocle.

In its zne maz an.durii coxzfra, A.EP-Oh?o responds that d:ie

Cor-urisszon clearl-y cxplaiiled how ttie RSR fa1ls znto c3efatzlt
sen7ace, and. a.dds that even one Qf OCC's wz-Ertesses agreed that

the RSR relates to AEI'-C)hio.'sgenf_ratifln revenues.

The COmznissi^n finds CX.:C's assignment of err.q:r is wi#:aut
meri:t and shotild be ders.ie.d_ In dze enfry on rehearhxg; the
Conrimi.s:siozz eniphasized that the I'wSR. rneets f^.̂ te statutory
criterza contained 'm Sectir,n, 4328.143(B)(2)(ci)f Revised Code, as

it is a charge relating to defaTAt service that proNrides ceztainty
and stability for ALT-Ohio's custorners: Ganuarti' 3(l F;0R at 1S-

7.6.) .Sf.^ecifzcally; tl-te C.oznmissicin explai-ned that :the RSR

aliows for price certainty and stability for _AE7?-Ohio's standard
sezvice offer C3-SO) cusfoniers, which, zs AFP-Ohio`s default

service for cusEozners who cl-ioose rtot to sliop. (1d)
Acco:rdzng}y; C>CC's assignxxient of error shQuld be rejected.

(11) In i,-N appl.icatibn for rehear%ng, IEU claii.-ris that the customer

rafe -npact cap fails -to identify the ;nctsrred costs that i-ziay be

deferred, but raiher only provides that .A.Ef3-01-dcz xn:ay defer
the ciifference m revenue as a result of the c-uston-ier rate cap..

In addition, lEU argues the C'aTnmission should identify t..̂ ie
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speci.fic carrying charges that cjs Til,l appiy t:c, f1 e ^^efc^r^d

a;-ar33 -mi_._ I=EU states that if the Coniznission cort^inuc-s to

authorize afp customer rate impact cap deferrfzl, it should set.

ffie level of the carryzrig clxarges on the aeAeLra.1 balance to a

r`easoTSable le Jd below 5 i i^^J ^^11C3 SIcI1g 4r short term cost of

debt.

h-t :ts memorajidurn contra, AER-C?hio provides that the

caxrving cost rate sbould ^i-:^ the ure?ghted a.reroge cost of

capital, eonsisf.emt with CozzIIIussioll precede.-Lt ai-A AFI'--0hi.o's

phase ?n: recov-ery ricier. ..AFP-Ohio opines that the same

regulatory principles should be app3ied. fiere, and awy deferrals

under the customer rate izzzpa.ct cap A;bzztd acc;ri:ze a cari^, in-9.

charge duri.n.g the period of deferral and a lower debt ra.te

charge during the recovery period.

'I'he Co;rumission fmds that IEL.r`s application. for relieax-isTg

sho-ald be dezzied, as the customer rate impact cap is
permissible pui•suant to Sz.ctioD 4:928.144, Revised Code.
Secfion 4928.144f Revised Code, provides the Co_inrrissi_on ivztki

discretiQn to esta.bl.isft. a deferral to erstare rat` or przee:stabil:ity

for customers, which the cttstomer ral-e cap estabi-zshes by

fimitirtg -,^n.ST customer rate increases to no more tharz a1-2--
per.cen.t increase. `Fhe Conr:inissron c3e-tezn-z;ried th1_,z; v, as

riecessarv iza its order, a-n:d em_phasized it again zj--i its entry on

rehearzng. (Order, at 70; january 30 EEJIR at 4-0). Fux-her, the

entry on rehearing clazisied tI-tat AEP-Oriio was ezltitled to the
deferral of the incurred costs ecf-aal to the ainaunt not collected,

as wel1. a.3 carrying cGsts associated with the deferral. We do

c.la-rify, hol^, ever, that these carrying costs shouid bo set at AEP-
Uhio's lang-tcsm cast of deat rat^, as recesvery of these casts a-re

not ordy guaranteed but also are consistent with L.ominissior.i

pxecedezif Finally, the colleetzon of the deferral is on a nrii-

bypa.ssahle s-t?reharger and protects customers from any

potential rate increases assaciated wi:th AEP-C3hio's .rlewjy

c-st.ablished non-bypassable riders, coxxisistent witl-t Section

4928.144{ Revised Code. Therefore, as the customer rate iznpact

cap corrcplie4 vri_th ^c.tion 4428.144, Revised Code, IET3's

argumeri#s shoLdd be ciisin%ssed:

TE^t:,T ar.guQs that the Commission cannot Iawfully a-a}hor:ize a

non-bypas.sable rider fo recavez lost gc=neration revenue
pur,suanr to Section 4978.1:-13(B)(2)(d), Revised Code. L'EU
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ilrgtles f-1lat 0111)T c3iyisians (^^) ar^d (c) t3f Sf>c-ion 4928.143(-B)();
I?evisec3. Code, allow ic}r a ger,eration -relateci, xiozx-bypr:.-^savle
charge for the recovery of cc>.rr..Cfz-uc.ti:on costs. Thorefvre;
ac.cordii-ig to 1I73C,F there is no ba-sis urider Sec.U-011
492f3.143(B)(2)(d), f2evised Code, to «j.^p:rove the Pool

Ternil-tation I-Rider (PTR).

AEf'-C3Rici nor(^.s that virb-qe Secfio-.)_ 492$,143(B)(;')(b) a1id: (c),
Revised Co4ie, speci:fzcaI1y requzr-e that tI-ie chazges established
there -uiader be n.onbypassabI^, subdzvzszorz (d) co.nta:ins no such

requirement. A.EP-Oluo reasoris that Section 4928.143(1.3)(2).(d);
Revz..^ed Code, specifically gTa.nt the Canunissf ori ^^;e atxtlhc?rity

to esLablz.sh a non-bypassable charge as pari; of an: ESP.

The Co.rrm-niss:on finds that MU's axgur:t.ent %s -,v%th.out 3zaer%L
^^#ion 4^£3^:^43(I3)(2)(d), Re^rised Code, specLiical:tyr perm.its,
the Cozxu-nsss%on: to consider the "bypa.ssability>, of the "ft]eriris

cond_it:iozzs or cIarges relating to 1.ircdLafio-as o-q customer

shoppir:,g for xetail electric generation service ..: as would h4ve
ffie effect of stab.^ or ^sroiid.Fnb cert,ar.-n:fy regard^z9 re#ai.[
e-Ie-cimzc sesvzce" as a component of an fsSf'. The Co•mxnissiQn

mterpY ets f:k:e language in tt-tzs section to grant the. Corarnission
the authority to, approve a particular compc>r;ent of azt ESP as

bypassab'le or non-flypa.-^sable. Thus, we aerEy IEU's reqliest
for .re:heariag;

(13) lEU also argue:s. that dae Comusussion faileci tcs make tI+_e
necessary findI-ngs to clerrio.nsirate t-l.iat the PTR would have the
effect of stabilizing ar providing cer[aanty regardiA; retail

electric sezvice; TEU asserts that 110thing 'Ln the record ;n this

case demortstrees that the Pool Agreer-rtent prevented. a-tz
auc' o^^ for #f^.e prc^vision. of sfaz3cfarc^ ofEe.r sen%zcL (SSQj and

did n.at have any bearmg c^n tl-te Coaxunissfon's conclcY:..Sion in.
AEP-Ohio's Capacity Case.1 Accordingly, IECI reasons that
there : i.s zlo basis fox `dte Cormnission to conclude that

termination of the Pool Agreement is ,,key to the es^blJ..shrSient
of effective competition." IECT reassc=rL-s that the PTR r..ecavers

from r.etaz1 cu.sfioi-Ders Iost ^vholesale, Pool A.greernerLt. reverzue

and s.hiffs AEP-Ohio's wholesale rislc5 to retail customers.

Therefc7re; IEiT subm.zts that there is no basis for -tI7.e
CQntmission to find that tIie. PTR has fno ef€ect of providuig

i Xn re fi fiI' '^'rzt^, [:ase I'vo. ^(1292^-^I -L"IIiC; (3ider ^tz^2, 2t?1%t,
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etaIf e1^^cLic service tocerta4itv or stability in thc pro^^is^:or^ of rl'

retail cu:_fi^omers.

-6-

In its rnemora.nd7zm contra, AEl'-GHo sti-bixxi-ts that ffi,*L"s claim
that an incr.ease iz-l sex-vice offers is i-tot equivalerrt to cert-ciintv or

sta^^i1i y ir sei-vzr.e is rnispl3ced. AGP -Oi^zo s;.atLs, as it a i^

otI -ter parties to dl.s proceeding ha-ve p:-eviously assertzd,. rhat
the na.ture of t-he Pool Agreement ha:s. historically been tC,

stabilize rates for Ohio ratevvers and, on that basis, AEP-fJhYo
claims tI--,at the Pf'R, ihe.refart; qFZalffles as a cftarge that would

have ihe effect of stabilzziiz^; or pxoviciing c.ertain.ty- regar.din.-
retail electric service ut coinpiia.nce =1v.:th the requireine.nts of

Section 4928:143(B)(2)(es.), Revised Code. Further, AR1J^hio

eznphas:zes the rationale offered in tbe A.ugusi 8 Order, thA.t
the PTR serves as an incEntive: fox AEP--C7hio to rrove to a
competifivt..markc-t: to the heiiefit of.its shopping a^.-id non-

shvRping crx.storrt.ers. Fizz-cfterzn"nre, ,A..EP--Qhio explairts that the
.rationale^ offered in the August 8Order is c=orsisterLt vy-ith the
rPa_sorurvg offered bv the Cor^-dssion, in .d7.e January 30 EOR,

iulu.cii is esseatiailv tflat €errrzi:nat}on of ffie Pool Agreprrten:t and
itEcreases i.x^ senice offers 1ikelyr wiI prarnote price stabi.Izty,

thro-ugh the. detifeIop.ment of a more robust and t-raiLTErent
retazl el.e<t.iic service market.: With that understanding, AFP-

Ofijo reasorls that the Cornrussiari properJy deterrilined frtlat.

^c^o^. 4328_143(B)(Z)(d), Revised i c de, authorizes the PTR

and adequately explained the basis for its deci:sion-

We fin:d no riierit izt JEtJ`s elaims that the Comrr3zssiozL failed to

make the necessary findings to demor.stzate Llat the PTR
WoUld have the effect of stahiliying or providiDg certai:rciy

regarci3l.ig retail electrie service. WThile the Com.nMs9ion

reconsidered its statutory basis for approval of the PZ'R in the

Tan.uatz-y 30 I:OR, the rationale for appxoval has not changed,
As jiotecl z-Ti the August 8 Order "the PTR serves as an incentive
for AFT--Oh. io to mo-ve to a competitive rra_rket to the benefit of

its shopping arad aon-shoppircg czzsto_m.Qrs, without regard to

the pnssi6le.IOss o.E revenue associated with the tezininatioR of

the 'Llaol l^ greenzent" (C3rder at ^19)- The basi-s for. Ohio electric

uwities fransitiozung to a cornpeiiLive market is to encourage

retail elecLTic slappliers to pursue custorners vvith avariety of

service offer:s. A comprtii_ive xnarket ^STiII ul.txrnately nest1_t "L'i

more offers for retail eleciric service for shopp::n.g custoniers
and put pressure o-n AE;l'-Ohio to retain non-shopping
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custDz-y3ers with better service offers_ Nartetlheless; the
Cornurzission t'ura'ted AE:P-Otuo`s right to rccovez under t1ie
"'TR [Jauz.<ai-y N) EOR at 59-60), arxd even assuming that th;^
concir;.ons for parsumg recovery under t3:te mZ were Mef^
AF.I'-OHo rnaiiita_ined the buzder, set I vzth in Section 4928.143;
Revised Code, to nrst file a-, application to "demonstrate the.

exfent to whic.ii the Pool A,-,reem.e--at benefitted Ohio ratepayers
over the Iong-ter3n and ttie exteiit to v1iich the costs and/ or
revenucs :snould . be aLloca#:ed to Ohio ratepayers,_. that any

r.ecover.y it seek.s under the PTR is base.d upon. costs vvhic}t

were prudently incu:L-re-d and are rea,sortable" (C)rdera:t -AS)-
Thu,s, aE fnis jurs:cture, ^d-Le PTR has only been ap-proved to

facilitate the possibi.iity of recoveiy. 'I`he Corrjssion f.i:rds

that the xai.^zoziale previously offer.ed is sufficient t-o allow AEP-

C"hio the possibility to file an application for recovery unde.r'dhe
.pI'R a.ad, therelore, we deny :C.EL's application for rehearing:

(1r^) Fina;Il^r, 1^^ again asserts, a^s argued ir, %f^ . application for
xeheari.ng of the Aug ast 8 C?rder, #.hat the approval of the I-*TP,
vio.Iates Secii.oxzs 4928.02" and. 4928_I1; Revised Code. LFU

Subruts that Section 4928.02(q,: Revised Cnde, prohibits t-be
recovery of any generation-related costs through d^.̂ tributior#,
or transmission rates after corporate sepaxaftox i;s effective..

In respol-Ise, A:EP--C7hio ncy#:es that the IL-U made the sarne.

argixmetzt.s in its application for rehea:rir.ig of the August 8
Order whieh Nver:e reject.e^.^. by the Commiission Ln the Jar_tiai-y

30. EOR-, ATP-C)hio reco-nunends- that the Co^.i-x-dssion decline
to consider the argizmerifi again on reheaxi.ng,

In yet ariother at-tezzlp^ to su:ppoi-t its argumer:t.S about ecfioz-t
'#928.02(1-T), Revised Code, 1ETJ overstates the January 30 EOR

and , the Sporn Deci.siorz 2 We thorougl%y considered and
addr.essed these claim, s in the Ta.nuary 30 EC?R> TFU fafls to

raise any ne:w arg^izrients wbich persuade the Commission that
approval of the 1^"i'tZ violates Sectior3s 4928.02(H) and 4j2&e17;
Re^^i sc3d Cc>c^e. ^^ir^s, we ^niist cier£y ^IEU's rec^-^.est for
rehearing

It is, #h.ere,fore,

2 In ;re Dkric? Pcrceff Catzpany, Case Nc,; 10-1454-EL-^DR Fr.crng am.d Orcaes Uariuary11, 22-0122}.:
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OJ.?DETUD, Thaf 1:1-he a^^lwat-ions ^r^r reEae^rx^-g c^f r^34 ^^z^t ^:r^^ :iJ EC?^? ^;Ied by ^'ii C

ajtd IEU are ^ended as c.hc,u.ssed s:-wrew. Ir is, fur[ 'her,

0-RDEREI?, Thaf: a copy o[= thzs Seccnd Ez;:try ort ReheaTin.Z be sErved rsn all parfies

T'TIL' Pt7B1:xC U-PILI"T`1ES COMI N4153ION t3F O.I-^IO

Tt^ci.^ f^ ." ^ut hler; C'^^r^^an

^^^ . ^ "" r3` ..--^ .. ,_. . .. . . . . . . . _ .

A-zidre T. Po r

M. Beth frorr.tbold

GNS/ jTT f vrnz

Entered in 1ie joixznal

Barcy F. MeNTe,-1
S. eeret.ary
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BEFORE

THE PUBLIC UT&LITiES COMMISSIi^^ OF OHIO

In the Matter of the App[ication of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

)
)
^
)
^
)

Case No. 11-346-EL-SSO
Case No. 11-348-E1..-SSC3

In the Matte-r of the Application of }
Columbus Southern Power Company and ^ Case No. 11-349-EL-AAM
Ohio Power Company for Approval of } Case No. 11-350-EL-AAfv1
Certain Accounting Authcsrity_ ^

INDUSTRIAL ENERGY USERS-OHlO'^
^^PLBCATION FOR REHEARING OF THE AUGUST 8, 2012

OPINION AND ORDER
AND MEMORANDUM IN SUPPORT

Pursuant to Section 43€33.10, Revised Code, and Rule 4901:1-35, Ohio

Administratiue Code (`:OAC ) , Industrial Energy Users-Ohio ("iEIJ-t'Jhfo") respectfully

submits this Application for Rehearing which is directed at the Opinion and Order ("ESP

E! Order°}' issued by the Public Utilities Commission of Ohio ("Commission") on August

8, 2012. The ESP !d Order authorizes AEP-Ohio2 to significantly increase electric bills

for shopping and non-shopping customers and insulates AEP-Ohio's competitive

Hereinafter `ESP !f C3rder" shafl refer to the August 8, 20,12 Opinion and Order in the instant
proceeclings, and "ESP f? Oase" shall refer to the cases itierztified above (Case Nos. 11-346-Et.-SSO, et
al).

2 Ohio Power Company ("O°") merged with Golumbus Southern Power Company (°CSP"). The merged
company is referred to herein as uAEP-{?hSo_"
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generation business from the cfiscipiine of the elec#rrc market through a riev,r Electric

Security Plan ("ESP")-

As a result of the many significant errors made in the ESP II Order r-riodifying and

approving the March 30, 2012 application for a modified ESP ("Modified ESP"), AEP-

Ohio's shopping and non-shopping customers will pay substantially higher electric

prices for years to come. These increases begin at a time when wholesale electricity

prices are relatively low. Thus, the above-market increases work to deprive AEP-Ohio

customers of their customer choice dividend while increasing the dividends AEP-Ohio

will make available to its parent. The ESP !! Order subordinates the interests of

customers to provide AEP-Ohio's competitive generation business with more time to

transition to a competitive electric market even though Ohio law states that the time for

such a transition ended long ago. Thus, the ESP [I Order provides AEP-Ohio with the

means to secure an illegitimate end.

The ESP I( Order is unlawful and unreasonable in the following respects:

The ESP !i Order is unlawful and unreasonable because the as-approved
Modified ESP, including its pricing and all other terms and conditioris,
including any deferrals and any future recovery of deferrals, is not more
favorable in the aggregate as compared to the expecfed results that would
otherwise apply.under Section 4928.142, Revised C;ode.3

A. The ESP !( Order is unlawful and unreasonable because it uses
$188.88Imegawatt-day ("MW-day") as the price for the capacity
component for generation supply associated with the MRO SSO,
thereby overstating the MRO SSO pricing as compared to the as-
approved Modified ESP SSO.

B. The ESP 11 Order is unlawful and unreasonable because it
disregards the costs of the as-approved Modified ESP for over 25%
of the ESP term.

This Section a(6ows a utility to fulfill iLs standard service offer ("SSO') obligation through a market rate
offer (WRC3°)-

{C.3$514:11 1 2
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C. The ESP 11 Order is unlawful and unreasonable because it does not
include the full cost of the Generation Resource Rider ("GRR") as
part of the guantitative Gosts in its application of the ESP versus
MRO test, thereby understating the cost of the as-approved
Modified ESP.

D. The ESP 11 Order is unlawful and unreasonable because it does not
include known costs for the Pool Termination Rider ("PTR"), Retai9
Stability Rider ("RSR"), and Capacity Shopping Tax4 as part of the
quantitative costs of the as-approved Modified ESP for purposes of
applying the ESP versus MRO test, thereby understating the cost of
the as-approved Modified ESP.

E. The ESP il Order is unlawful and unreasonable because it does not
include or address the effect of known costs of the energy-only
auctions and the "quicker" move to a competitive bid process
("CBP") based SSO for purposes of conducting the ESP versus
MRO test.

2. The ESP }! Order is unlawful and unreasonable because it approves an
ESP by introducing subjective and speculative "qualitative benefits" into
the ESP versus MRO test, thereby evading compliance with Section
4903_99, Revised Code.

3. The ESP tl Order is unlawful and unreasonable because the non-
bypassabfe RSR, Capacity Shopping Tax, and the PTR cannot be lawfully
included in an ESP SSO.

A. The ESP 11 Order is unlawful and unreasonable because it
authorizes non-bypassable generation-related riders which are not
included on the list of permissive ESP provisions contained in
Sectiar14928.143(B)(2), Revised Code.

B. The ESP Il Order is unlawful
concludes that the RSR can
4928.143(B)(2)(d), Revised CodE
effect of stabilizing or providing
service.

and unreasonable because it
be authorized under Section

The RSR does not have the
certainty regarding retail electric

a As used throughout this pleading, "Capacity Shopping Tax" refers to the non-bypassataie rider that wili
coiiect the balance of the $188.88/M'+tV-day capacity price that is not collected from competitive retail
electric service (4CRES") providers through "RPM-8ased Pricing° or through the $1/megawatt hour
(WWh°) portion of the RSR. As used herein, this deferred balance to be collected through the Capacity
Shopping Tax is referred to as the "Capacity Deferral." Throughout this Application for Rehearing and
fUlemorandum in Support, the PJM l;rterconnection, LLC ("PJM") Reliability Pricing Model ("RPM")
capacity pricirig method and resulting prices are referred to as the "RPM Pricing method" and the "RPhtt-
Based Price," respeciively.

(C38514;11 ) 3
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C. The ESP !! Order €s uniawfui and unreasonable because the PTR
cannot be authorized under Section 4928.143(B)(2)(h), Revised
Code. The PTR has no relationship to AEP-C7hio's distribution
service.

D. The ESP 11 Order is unlawful and unreasonable because it
concludes that the Capacity Deferral and the Capacity Shopping
Tax can be authorized under Sectiarr 4928.144, Revised Code.
These items do not arise from rates or prices authorized under
Sections 4928.141 to 4928.143, Revised Code, and therefore the
Cotmmission's authority in Section 4928.144, Revised Code, is
unavailable.

4. The ESP 11 Order is unlawful and unreasonable because it authorizes
AEP-Ohio to increase SSO prices so as to collect above-market
generation-related revenue through the non-bypassable RSR, Capacity
Shopping Tax, and the PTR, thereby providing AEP-Ohio with the ability to
collect transition revenue or its equivalent at a time when Ohio law
enmmands that AEP-Ohio's generation business be fully on its own in the
competitive market. By allowing AEP-Ohio to collect transition revenue,
the Commission unreasonably and unlawfully ignored the statutory bar
against such collection. The ESP II Order is similarly unreasonable and
unlawful because it permits AEP-Ohio to evade its Commissirsn-approved
settlement obligation to forego such collection and to not impose lost
generation-related revenue charges on shopping customers.

5. The ESP II Order is unlawfu( and unreasonable beca ►ise it assumes that
the Commission may invent and apply a cost-based ratemaking
methodology for purposes of authorizing a significant increase in the price
for generation capacity service. It is similarly unlawful and unreasonable
because it authorizes AEP-Ohio to defer the uncollected portion of this
significant increase in the price for generation capacity service and then,
after the term of the ESP, collect such portion plus interest charges
through non-bypassable charges. applicable to shopping and non-
shopping customers.

6. The ESP !! Order is unlav,rful and unreasonable because it functions to
perrnit AEP-Ohio, an electric distribution utility ("EDU"), to evade statutory
corporate separation requirements that call for strict separation between
campetitive and ncjn-competitive lines of business and services and
because it approves an SSO which insulates AEP-Ohio's competitive
generation business from the discipline of the electricity market. The
RSR, Capacity Shopping Tax, and PTR all functiQn to allow AEP-Ohio, the
EDU, to evade such corporate separation requirements, collect above-
rnarket generation-related revenue and insulate AEP-Ohio's cornpetitive
generation business from the discipline of the electricity rrtarket_ Eollowing

{G38514:11 } 4
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AEP-Ohio's proposed and untimely transfer of its generating assets to an
affiliate, AEP Generation Resources Company ("Genco"), these three
riders will further violate such corporate separation requirements by
allowing AEP-Ohio to cofiect, on a non-bypassable basis, above-market
generation-redated revenue and remit such revenue to Genco thereby
insulating GencQ's competitive generation business from the discipline of
the electricity market.

7. The ESP 11 Order is unfawful and unreasonable because it fails to promote
the State policy contained in Section 4928.02, Revised Code. As the
Commission found in the Capacity Order,5 market-based pricing promotes
the policies contained in Section 4928.02, Revised Code, by incenting
shopping, promoting true competition, and by placing EDUs and CRES
providers on a level playing field. Despite finding that market-based
pricing promotes State policy, the ESP 11 Order authorizes AEP-Ohio to
collect above-market pricing for generation-related services through the
RSR, PTR, Capacity Shopping Tax, and the GRR.

8. The ESP il Order is unlawful and unreasonable because it fails to
recognize that the rates and charges applicable to non-shopping
customers also are providing AEP-Ohio with carnperysation for generation
capacity service, it ignores or disregards the fact that. AEP-Ohio has
maintained that non-shopping customers are, on average, paying nearly
twice the $188_88/MW-day price, and it fails to establish a rnecharsisrn to
credit such excess compensation obtained from non-shopping customers
against any deferred balance the ESP !f Order, in combination with the
Capacity Order, work to create by comparing RPM-Based Pricing to the
$188.88/MW-day price. The non-symmetrical and arbitrary bias
embedded in these Orders' description of how the Capacity Deferral shafl
be computed guarantees that AEP-Ohio shall collect, in the aggregate,
total revenue for generation capacity service substantially in excess of the
revenue produced by using the $188.88/MW-day price to determine
generating capacity service compensation for shopping and non-shopping
customers.

9. The ESP it Order is unlawful and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of IEU-Ohio
witness Kevin Murray contained at page 49 of IEU-Ohio Exhibit 125 which,
if adopted, would provide much needed transparency to the process AEP-
Ohio used to derive the billing determinants for generation capacity
serv'ice.

5 i•iereinafter "Capacity Order" shall refer to the JLsly 2, 2012 Opinion and Order in tn the Matter of the
Commission Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power
Company, Case No. 1©-2929-EL-UNC and "Capacity C:ase" shall refer to the docket above (Case No.
10-2929--EL-UNC}.

{C3851A;11 } 5
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10. The ESP 11 Order is unlawful and unreasonable beca«se the GRR cannot
be lawfully approved under Section 4928.143(B)(2)(c), Revised Code.

A. The ESP Il Order is unlawful and unreasonable because it
authorizes AEP-Ohio to establish the GRR to recover the cost of
compliance with Section 4928.64, Revised Code (renewable
energy resource requirements), through a non-bypassable charge
in violation of Ohio lav+r. Section 4928_64(E), Revised Code, states
that all costs incurred by an EDU to comply with such requirements
shall be bypassable by any consumer that has exercised its choice
of supplier under Section 4928:03, Revised Code. The ESP H
Order is also unlawful and unreasonable because the Commission
violated Section 4903.09, Revised Code, by failing to address this
issue raised on brief by 1FU-Qhio; the Ohio Supreme Court has
held that the failure to address all material matters brought to the
Commission's attention is a reversible error.

B. The ESP il Order is unlawful and unreasonable because the
Commission failed to make the findings required by Section
4928.143(E3)(2)(c); Revised Code, to support its authorization of the
GRR.

11. The ESP II Order is unlawful and unreasonable because it authorized the
Phase-!n Recovery Rider (" PIRR") without allowing IEU-Ohio an
opportunity to present testimony or to introduce exhibits regarding the
effect of accumulated deferred income taxes ("ADIT") on the carrying
charges in the P6RR, trespassing on IEl1-C)hio`s due process rights_s
Generally accepted accounting principles, regulatory principles, Court
precedent, and Commission precedent all support an offset to account for
ADIT.

A. The ESP 11 Order is unlawful and unreasonabte because IEU-Ohio
was denied the opportunity to present evidence regarding the effect
of ADIT on the calculation of carrying charges in the PIRR in
violation of due process.

B_ The ESP I9 Order is unlawful and unreasonable because it fails to
direct AEP-Ohio to calculate the PIRR's carrying charges on
deferred balances adjusted for ADIT in accordance with generally
accepted accounting principles, regulatory principles, Court
precedent, and Commission precedent. The ESP 11 flrder's failure
to require an ADIT adjustment permits AEP-Ohio to accrue carrying
charges on overstated balances; thereby requiring customers to
overcompensate AE.P-C)hio:

6 Vectren Energy Deliverv of Ohio, tnc: v. Pub tl tif: Corr3m., 113 Ohio St:3cf 180, 192 (2007).

{G38514:19 } 6
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12. The ESP {t Order is unlawful and unreasonable because, without authority
to do so under Section 4928.143, Revised Code, the ESP !! Order
conditionally approves a transfer of generating assets without making the
findings required by Sections 4928.17 and 4328.02, Revised Code, and
Rule 4901:1-37, OAC, and without netting the above-book market value
of AEP-Ohio's generating assets against the transition revenue which the
ESP II Order authorizes AEP-Ohio to collect on a non-bypassable basis
during and after the term of the as-approved Modified ESP.

13. The ESP If Order is unlawful and unreasonable because it fails to sustain
objections to the admission of testimony where the testimony improperly
relied upon settiement agreements from other proceedings for the purpose
of addressing contested issues in the ESP 11 Case.

As discussed in the attached Memorandum in Support, IEU-Ohio respectfully

requests that the Commission grant this Application for Rehearing, terminate any

authority that may permit AEP-Ohio to bill or collect compensation based on the as-

approved Modified ESP, and issue such orders as are necessary to continue the

provisions, terms, and conditions of AEP.-Ohio's most recent SSO until a subsequent

SSC7 is lawfully authorized pursuant to Section 4928.142 or 4928.143, Revised Code.

The Commission's restaratien of the most recent SSO must require that AEP-Ohio's

compensation for generation capacity service available to CRES providers be

determined based on the capacity valuation and pricing method that is part of PJM's

RPM. Further, IEU-Ohio requests that the order granting rehearing direct that any

revenue increase collected by AEP-Ohio pursuant to the ESP !1 Order or pursuant to the

Stipulation and Recommendation ("Stipulation ESP"), filed September 7, 2011 that uvas

approved and then rejected on February 23, 2012, be refunded.

{C385114:11 } 7
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Respectfully submitted,

rf r

Samuei C. Randazzo
Frank P. Darr
Joseph E. Odi3cer
Matthew R. Pritchard
McNEES WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH 43215
Telephone: (614) 469-80(}0
Telecopier: (614) 469-4653
sam@mwncmh.corn
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BEFORE

TFiE PC1E3LtC U1`ILITIES COMMISSION OF OHt('O

In the Matter of the Application of
Columbus Southem Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

Case No. 11-346-Et_-SSO
Case No. 11-348-EL-SSO

In the Matter of the Application of j
Columbus Southem Power Company and ) Case No. 11-349-EL-AAM
Ohio Power Company for Approval of ) Case No. 11-350-EL-AAM
Certain Accounting Authority. }

MEMORANDUM IN SUPPORT

I. lNTRC3DUGT6i?N

Throughout the ESP il Case, AEP-Ohio's misguided proposals to increase

default generation suppfy prices, extract above-market revenue for generation capacity

service available to CRES providers, and block shopping opportunaties have placed

seriously contested legal, policy, and practicaf questions before the Commission,

Initially these questions arose in the ESP application ("Application") filed by AEP-Ohio

on January 27, 2011. The Commission's Staff ("Staff') and every other stakeholder

opposed the Application because it contained unlawful and unreasonable proposals to

increase SSO rates and block customer choice.7 Eventually, the focus of the litigation

IEU-Ohio filed a motion to dismiss without prejudice that identified several rnaterial procedural errors in
AEP-Ohio's Applications. Motion to Dismiss and Memorandum in Support of 3ndustrial Energy Users-
Ohio (May 10, 2011) ("May 2011 Motion"). iEU-Ohio renewed that motion at the completion of
AEP-Ohio's c:ase-in-chief ciuring the hearing on the Stiputation, Stipulation Tr. Vol. \/i at 956-58. The
Comrnission denied the motion in its Opinion and Order approving the StipuEation. Opinion and Order at
8 (Dec. 14, 2011).
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shifted to proposals contained in the Stipulation ESP filed on September 7, 2011, but

the rnain contested issues remained substantially the same.

On December 14, 2011, the Commission issued an Opinion and Order modifying

and approving the contested Stipulation ESP. The Commission's approval, however,

was short lived. When customers opened their January 2012 bills and the Commission-

approved Stipulation ESP's rate shock became evident, a public outcry inundated the

Commission. On February 23, 2012, the Commission issued an Entry on Rehearing

rejecting the Stipulation ESP because AEP-Ohio failed to demonstrate that the

Stipulation ESP benefited ratepayers and was in the public interest.8

The February 23, 2012 Entry on Rehearing did not abate AEP-Ohio's ambitions

to protect its generation revenue and block shopping, Instead, AEP-Ohio's focus shifted

to the pursuit of an unlawful cost-based ratemaking methodoiogy in the Capacity Case

and a Modified ESP that was financially worse for customers than the Stipulation ESP.9

After additional months of discovery and another eviderttiary hearing, the

Commission issued the ESP 11 Order modifying and approving AEP-Ohio's Modified

ESP. Because of the ESP 11 Order and the Gapacity Order, AEP-Ohio has been

authorized to significantly increase electricity prices applicable to shopping and non-

shopping customers.

In the Capacity Case, the Cornmission unlawfully invented a cost-based

ratemaking methodology and then applied that rnethodology to produce a significant

8 Entry on Rehearing at 12 (Feb. 23, 2012).

gFirsiEnergy Solutions Corp. ("FESn) Ex. 104 at 37-43.
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increase in AEf'-Ohio's compensation for capacity available to CRES providers.1° After

the Commission unlawfully authorized AEP-Ohio to significantly increase its generation

service capacity compensation through the application of a price of $188.881MW-day,

the Commission divided responsibility for this competitive service compensation

between CRES providers and customers (shopping and non-shopping alike). The

Cornmission limited the generation capacity service compensation responsibility of

CRES providers to the much lower RPM-Based Price while condemning shopping and

non-shopping customers to pick up the positive difference between $188.88lttW-day

and the RPM-Based Price" through non-bypassable charges payable during the term

of the Modified ESP and for three years after it ends. The practical effect of the

Commission's decision in the Capacity Case and the ESP It Case is to insulate, at

customers' expense, AEP-Ohio's competitive generation business from the discipline af

market forces at a time when Ohio law requires AEP-Ohio's generation business to be

fully on its own in the competitive market.12

In addition to authorizing AEP-Ohio to significantly increase its compensation for

generation capacity service in the Capacity Case and ESP ft Case, the Commission

authorized AEP-Ohio to collect even more compensation. for SSO service through

additional non-bypassable riders. This incremental increase in compensation for SSO

1° The lawfulness and reasonableness of the Capacity Order is currently subject to several applications
for rehearing. The Commission has granted rehearing to perr-nit it additional time to consider the
applications.

" This difference being the "Capacity Shopping Tax" or the above-market compensation for generation
capacity service.

12 Section 4928.38, Revised Code. This requirement was strengthened in Section 4928.141, Revised
Code (enacted after Section 4928.38, Revised Code) by the General Assembly's termination of any future
transition revenue co}lection opportunity.
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service is not warranted since the Commission has no authority to approve any of the

new generation-related non-bypassable riders as a part of an ESP, and its approval

also violates corporate separation requirements.13

The ESP If Order goes through the motions required by the ESP versus MRO

test and then wrongly concludes that the as-approved Modified ESP is more favorable

in the aggregate than an It!(RO. But, the ESP 11 Order itself confirrns that the as-

approved Modified ESP is, in the aggregate, substantially worse than the expected

results of an MRO-based SSC3_

H. ESP VERSUS MRO TEST

AEP-Ohio had the burden of demonstrating that its Modified ESP satisfied the

statutory requirement that the ESP SSQ's pricing and all other terms and conditions,

including any deferred amounts and the collection of those deferred amounts, are more

favorable in the aggregate than an MRO SSO.'¢ In its Modified ESP Application, AEP-

Ohio claimed that the Commission should approve the Modified ESP because it

satisfied the test by $960 million and provided several qualitative benefits.'s

To support its claim, AEP-Ohio proposed that the Commission divide the

statutgty better-than test for approving an ESP into three steps.16. The first step, the

Price Test, consisted of a comparison of some of the provisions contributing to the

Modified ESP price and an adrrrinistrative4y-determined price of the MRO. In particular,

13 The AppEicatron for the Modified ESP also requested Commission approval of AEP-Ohio's separate
application to divest generating assets and to amend its corporate separation p4an. As discussed below,
those matters are not properly before the Commission in this proceeding.

'a Section 4928.143(C)(1), Revised Code.

's AfrP-©hio Ex. 114 at LJT-1,

'6 Ohio Power Company's Initial Post-Hearing i:3rief at 127 (June 29,2012) ("AEP-Ohio Initial srief ).
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AEP-Ohio's version of the Price Test did not include the effects of the RSR. The

second step presented the "other" quantifiable costs and benefits of the provisions of

the ESP not addressed by the Price Test. To justify the Modified ESP, AEP-Ohio

claimed that a proposed above-market capacity pricing scheme that increased capacity

prices paid by CRES providers for capacity to serve shopping load was "discounted" as

compared to a much higher and never-proven number and that the hypothetical

discount provided a $989 milion benefit,"

The third step presented the "qualitative benefits" (but not the costs) which AEP-

Ohio attributed to its Modified ESP.'$

In the ESP II Order, the Commission used a three-part test simi(ar to that

advanced by AEP-Ohio, but rejected AEP-Ohio's claim that it had demonstrated that the

Modified ESP was more favorable because "AEP-Ohio made multiple errors in

conducting the statutory test."19 Having failed to find that AEP-Ohio had sustained its

burden of proof to establish that the Modified ESP was lawful, the Commission then

began its own search of the record to "correct" AEP-Ohio's errors.2° During this search,

the Commission substantially modified the fnput variables and their assigned valcte

which AEP-Ohio used in its ESP versus MRQ test. Based on the Commission's

rnodifications; the ESP !I Order identifies that the as-approved Modified ESP is

finartcially worse than an MRO by $386 million.21

r` AIEP-OhFQ Ex. 116 at 8.

'& AEP-C)hio Ex. 114, passim.

19 ESP tE Order at 73.

20 ld

z1 fd: at 75.
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Despite finding that customers would pay several hundred million dolfars more

under the Commission's as-approved Modified ESP, the Commission nevertheless

concluded that "in weighing the statutory price test which favors the modified ESP by

$9.8 million [wrongly derived as discussed below], as well as the quantifiable costs and

benefits associated with the modified ESP, and the non-quantifiable benefits, as we find

the modified ESP, is more favorable in the aggregate than what would othernrise apply

under an MRO [sicj,"22

The revisions the Commission made to the Modified ESP and the ESP versus

MRO test presented by AEP-Ohio were sUbstantial. In the first step, the Commission's

so-called Price Test, the Commission modified AEP-Ohio's calculation in two ways.

First, the Commission replaced the capacity price used by AEP-Ohio, $355/MVtI-

dayf with $188.88lMW-day, the capacity compensation the Commission authorized in

the Capacity Case.23 The Commission also decided to exclude the first nine months of

the term of the as-approved Modified ESP in conducting the ESP versus ►t+9RO test

stating that AEP-Ohio would be unable to conduct an auction for several manths.24

Based on the Commission's unreasonable and unlawful specifications for the Price

Test, the ESP II Order concludes that the as-approved Modified ESP is $9,8 million

more favorable than the MRO for the 2013-2014 and 2014-2015 PJM planning years

(the last 24 months of the Modified ESP).25 Of course, since the ESP 11 Order does not

22fd.at77.

23 kd, at 74

24 iCf.

z` Icf_ at 75: 7-he PJM planning year runs from June through May. Thus, the 2013-2014 planning year
runs from June 2013 through May 2014.
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use the full term of the as-approved Modified ESP, the $9.8 million "more favorable"

conclusion offers a fictional account of the cost of the as-approved Modified ESP,

In the. second step of the Commission's three-part approach to the ESP versus

MRO test, the Commission again modified AEP-Ohio's ESP versus MRO test. The

Commission removed AEP-Ohio's so-called "capacity discount" that AEP-Ohio had

claimed in the Modified ESP Application.26 Although AEP-Ohio's ESP versus MRO test

included the full revenue effect of its proposed RSR, the ESP 11 Order's ESP versus

MRO test omits the full impact of the non--bypassable RSR from the cost of the as-

approved Modified ESP. The ESP I1 Order does not explain why the full amount of the

non-bypassable RSR was not picked up in the Commission's ESP versus MRO test.27

With a bit more tinkering to pick up $8 million associated with the illegally approved

GRR as a cost. of the as-approved Modified ESP,x$ the ESP 11 Order winds its way to

the conclusion that the as-approved Modified ESP is worse than an MRO SSO by $386

milliort.'9

The ESP versus MRO test applied by the Commission in the ESP It Order fails to

recognize all of the quantifiable costs of the as-approved Modified ESP and is therefore

unreasonable and unlawful. First, the ESP 11 Order understates the cost of the as-

approved Modified ESP by the ignored portion of the RSR: Had the full effect of the

RSR been recognized, the disadvantage of the as-approved Modified ESP would have

26 The Commission does not expticitly state that it removed the claimed "discount," but the Commission's
conclusion that the Modified ESP fails the ESP versus MRO test irnpliedly supports that result. Id. at 75.

27 Id. at 75 n.32.

28 fd: The illegality of the GRR is disc(issed below.

' Id. at 75.
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increased by $144 million (bringing the total disadvantage to $530 million as discussed

below). Second, it also fails to include the full revenue effect of the Turning Poirit Solar

Project ("Turning Point") over the life of the facility as part of the cost of the GRR

included in the as-approved Modified ESP. Third, the ESP versus MRO test contained

in the ESP 11 Order ignores the cost of two adciitionaE non-bypassable riders contained

in the as-approved Modified ESP, the PTR and the Capacity Shopping Tax.3°

In the third step, the ESP 11 Order resorts to quatitative judgments3' regarding the

as-approved Modified ESP and concludes that several qualitative benefits offset the

(understated) $386 million by which the ESP tl Order acknowledges that the as-

approved Modified ESP flunks the ESP versus NlRC.^ test. The ESP It Order puts

distribution-related benefits aftributed to customer-paid distribution riders,32 an

expanded energy-only auction, and a claimed acce(erated use of a CBP to set the

default generation supply price relative to what would be available under an MRO in the

Commission's qualitative benefits quiver.33 But the ESP i) Order is, qualitatively

speaking, unreasonable and unlawful because it is very one-sided; it fails to recognize

30 The details of the Capacity Shopping Tax are discussed belovv,

3' Although qualitative benetits are, by definition, not subject to quantsfication, the test established by Ohio
law obligates the Commission to articulate some proven rafionale as to why the alleged qualitative
benefits of an ESP outweigh its known costs. Otherwise, the Commission's ESP versus MRO analysis
would, in every case, boil down to relying simply on the Commission's say-so and effectivety put the
Cornmission's decision arxd non-bypassable consequences beyond challenge or review. The statutory
test is supposed to be beneficial to consumers and does not allow the Commission to, in substance,
exercise unfettered discretion through a one-sided, back-door, qualitative analysis.

37 The ESP 11 Order points to the ESP's distribution-related riders, such as the Enhanced Service
Reliability Rider ("ESSR") and the gridSMART Rider. These riders, however, are also available to AEP-
Ohio via a distribution rate case and thus would be available to AFP-C?hio under an f1AROe Thus, the
ESSR and the gridSNtART Riders are not qualitative benefits otthe as-approved Modified ESP:

33 fd, at 75--76. These so-called qualitative benefits are a byproduct of AEP-Ohio's overdue transition to
the competitive market and compliance with C?hio's corporae separation requirernents. They can only be
called benefits by ignoring the corporate separation that is otherwise required by Ohio law_
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and include the costs of these so-called qualitative benefits in the ESP versus MRO test

applied to the as-approved Modified ESP or objectively explain how these so-called

qualitative benefits override the $386 milii©n by which the ESP 11 Order finds that the as-

approved Modified ESP fails the ESP versus MRO test.34

For the following reasons, the ESP 11 Order's application of the ESP versus MRO

test and the finding that the as-approved Modified ESP is more favorable in the

aggregate than the expected results of an MRO SSO are unlawful and unreasonable.

1, The ESP li Order is unlawful and unreasonable because the as-
approved Modified ESP, including its pricing and all other terms and
conditions, including any deferrals and any future recovery of
deferrals, is not more favorable in the aggregate as compared to the
expected resulls that would otherwise apply under Section 4928.142,
Revised Code.

The ESP 11 Order unreasonably and unlawfully specifies and applies the statutory

ESP versus MRO test to the as-approved Modified ESP. Once this unreasonable and

unlawful specification and application are cured, the Commission must find that the as-

approved Modified ESP fails the ESP versus MRO test. When the ESP Il Order's

findings and conclusions are corrected to account for all the costs of the as-approved

Modified ESP, it quantitatively fails the ESP versus MRO test by $1.736 billion35 and

there are no offsetting qualitative benefits.

' Id. at 77.

3$ The Cornmission identified that the as-approved Modified ESP was $386 million less favorable than an
MRO. As demonstrated below, the as--approved ESP should include the full revenue effects of the RSR
(an additional $144 million}, the revenue effect of the PTR (an additional $410 mifiion), the effect of the
deferral of the deferred Capacity Shopping Tax (an additional $447 miltion as detailed in Attachment A),
and the full revenue effect of the GRR that would account for the life of the generating facility ($349.2
million). If the ESP 11 Order is corrected for these amounts, the as-approved Modified ESP fails the ESP
versus MRO test by $1.736 billion.
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A. The ESP I! Order is untawfial and unreasonabfe because it uses
$188.881megawaft-day ("MW-day") as the price for the capacity
component for generation supply associated vuith the MRO SSO,
thereby overstating the MRO SSO pt°icing as compared to the as-
approved Modified ESP SSO.

The ESP ti Order unreasonably and unlawfully assumes that the MRO SSO's

generation supply price would compensate AEP-Ohio for generation capacity service

based on a price of $188,88JMW-day, the amount authorized by the Commission in the

Capacity Case as the "state compensation mechar:ism. 36 The ESP 11 Order reached

this result based on its assumption that a state compensation mechanism price of

$188.88/fVflltf-day applies where all or part of the MRO generation supply is procured

through a Cf3P.3? It does not so appfy. According to the ESP ff Order, the

$188.88/MW-day price is appropriate because AEP-Ohio is an FRR Entity and will be

supplying capacity whether the customer is an SSO customer or the customer is taking

service through a CRES provider.38 The ESP !i Order's use of a capacity price of

$188.88/MW-day to identify the expected results of an MRO SSO is unlawful and

unreasonable for several reasons.

The ESP I( Order's assumption that the state compensation mechanism price of

$1 88.88fMlflf-day (adapted in the Capacity Case) applies in the MRO context is

incarrect. As demonstrated in this case (as well as in the Capacity Case), the state

36 ESP !f Order at 74.

37 AEP-CJhin technicaf{y is not a Fixed Resource Requirement ("FRR") Entity; American Electric Power
Service Corporation ("AEPSG"} is the signatory party of the Reliability Assurance Agreement ("RAA").
AEPSC is the agent of AEP-Ohio under the agreement. The RAA is contained IEII-Ohio exhibit 124 at
1CMM-15. Duke Energy Ohio, Inc:`s ("Duke") recent application in Case htos. 12--2400-EL-UhlC, et at:
suggests that Duke will also seek advantage from this incorreet assumption as it pushes the Comrnission
to provide to Duke what the Commission has rendered unto AEP-Ohio at customers' expense.

''$ ESP Ii Order at 74.
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compensation mechanism under Section D.8 of Schedule $.1 of the RAA deals only

with getieration capacity service compensation available from an alternative load

serving entity or "LSE" (which in Ohio is a CRES provider) that is serving a retail

customer.319 Under the MRO option, the EDU procures an escalating portion of the SSO

generation supply through a Commission-supervised CBP. The winning generation

supply bidders in this MRO SSO process do not serve retail customers; they provide

generation supply, including capacity, on a wholesale or sale for resale basis to the

EDU (AEP-Ohio in this case) with the delivered total price of the generation supply

determined through the CBP. Regardless of what role the state compensation

mechanism might have for determining the price CRES providers pay AEP-Ohio for

capacity when such CRES providers are serving retail customers, the state

compensation mechanism has no role in establishing AEP-Ohio's compensation when

the MRO generation supply is procured through a wholesale CBP. The demand served

by the supply provided by the bidder is not "switched load," it is the demand of non-

shoppino customers (non-switched load). As a result, the wholesale generation supplier

biddirig in the MRO CBP is free to secure capacity by contract with AEP-Ohio, provide

its -own capacity, or enter into a bilateral transaction for capacity with a third party, and it

is unreasonable to asstame that a bidding wholesale supplier would pay above-market

prices for capacity.4° Indeed, the Commission's supervisery role with regard to this CBP

process and statutory obligations would require the Commission to reject an above-

rnarket bid.

39 Capacity Order at 23.

40 {EU-Ohio Ex: 125 at 64.
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The pricing under the RAA's state compensation mechanism simply does not

apply to a wholesale supplier selected in the MRO's CBP process to meet all or part of

the demand of the EDU's rrorz-shopping customers. And by using $188.881M1ltf-day as

the price for the capacity component of the MRO's default generation supply price, the

ESP Il Order significantly overstates the cost of the MRO's default generation supply.

Indeed, the Commission's supervisory role with regard to this CBP process and

statutory obligations would require the Commission to reject an above-market bid.

Even if a wholesale bidder in the MRO's default generation supply CBP was

required to pay the same price for capacity as a CRES provider, the ESP tl Order

ignores the decision in the Capacity Case which holds that CRES praviders pay the

RPM-Based Price.41 Thus, the use of the $188.88IN1W-day price to establish the

capacity component of the N1RC? default generation supply price is incorrect and

unreasonable based on the reasoning contained in the ESP 11 Order.

Instead of assuming (wrongly) that the $188.881M1N-day price was proper to

identify the capacity corriponent of the cost of default generation supply in an MRO

context and as a matter of sound decision-making, the Commission should have used

actual CBP results to identify the expected generation supply price for the MRO. As

Mr. Murray correctly concluded, "it is unreasonable to use administratively-determined

price estimates to portray the MR{? option in view of the actual CBP information that is

readily available for at least a portion of the period covered by the Modified ESP.,'42

¢1 Capacity Order at 23.

42 [EU-Uh}o Ex. 125 at 58.
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Moreover, the record includes detailed information to establish a generation

supply price based on the actual CBP results for part of the Modified ESP term. In his

application of the ESP versus MRO test, Mr. Murray divided the ESP term into two

periods to account for the availability of relevant auction information to develop the

cornpetitive benchmark price 43 For only the period of June 2012 to December 2014

and based on the same shopping assumptions used by AEP-Ohio, Mr. Murray

estimated that the Modified ESP would fail the IESP versus MRO test by $330 million if

the actual CBP results were relied upon to establish the competitive benchmark price_44

Mr. Murray estimated the Modified ESP would fail the ESP versus MR^,7 test for the

period of January 2015 to May 2015 by another $77 mil4ion,``5 and this second

calculation does not reflect the additiorral higher costs of the 5% energy-only auction,

discussed betoinr.4&

Additionally and as discussed below and in IEU-Ohio's Post-Hearing Brief and

Application for Rehearing in the Capacify Case,4' the Commission has no authority to

invent and apply the cost-based ratemaking methodology for purposes of increasing

AEP-Ohio's compensation for generation capacity service. Therefore, it was unlawful

and unreasonable to assume for purposes of the ESP versus MRO test that the

capacity price component of the MRO's default generation supply would be dictated by

as Id. at 65-69.

' Id. at 69-70 & Ex. KMM-20.

45 id. 6uring his examination, Mr. Murray corrected Exhibit KMM-20 to reflect the ESP being less
favorable than art MRO betvreen Janijary 2014 and May 2015 by $13.34/MWh, rather than $13.53/MV11h.

46 ld. at 72-74.

47 Capacity Case, Post-Hearing Brief of Industrial Energy Users-Ohio (May 23, 2012) and Industrial
Energy Users-C7hio's App{ication for Rehearing (Aug. 1, 2012).
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the cost-based ratemaking methodology used in the Capacity Case to produce the

$188.88/MW-day price.

F°snalfy, by assuming an above-market $188.88/MW-day capacity price for

purposes of portraying the expected results of the MRO, the ESP 1! Order also

unreasonably and unlawfully assumes that AEP-Ohio would be entitled to collect above-

market compensation for generation-related service provided to non-shopping

customers through the MRO option. As discussed below and in IEU-Ohio's Application

for Rehearing in the Capacity Case, this above-market compensation for generation-

related service is "transition revenue" under Ohio law. Since the opportunity to col6ect

transition revenue or its equivalent expired years ago and since AEP-Ohio agreed, in a

Gommission-approved settlement in AEP-Ohio's Electric Transition Plan ("ETP")

proceedings,48 to forego any recovery of generation-related transition revenue, the ESP

Il Order's use of the above-market $188.88/MW-day price is precluded by operation of

Ohio law. The expected results of the MRO cannot, as a matter of law, include above-

market compensation for generation-related service or be structured to provide AEP-

Ohio's generation business with additional time to transition to a competitive market.

B. The ESP !# Order is unlawful and unreasonable because it
disregards the costs of the as-approved Modified ESP for over
25% of the ESP term.

The ESP il Order's quantitative analysis of the as-approved Modified ESP is

improper because it ignores certain and quantifiable costs of the ESP. The ESP 11

Order states that it must "begin evaluating the statutory price test analysis

48 tn the Matter of the Applicafions of Coicrrnbcts Southem Power Cornpany and Ohio Power Company for
Approval of Their FJecfric Transition Plans arrd for Receipt of Trarasition ReYenries, Case Nos.
99-1729-EL-ETP, et ate, Opinion and Order (Sept. 28, 2000). The Opinion and Order is IEU-Ohio Ex.
1 G4.

(C38514[11 ) 2.2

000000208



approximately ten months from the present" and, thus, is limited to a comparison of the

ESP versus an MRO in the Commission's Price Test between June 1, 2013 and

May 31, 2015.49 The ESP II Order states this limitation results from the fact that

AEP-Ohio`s quantitative analysis was prepared as of June 2012 and the Order was not

issued until August 2012. The ESP !I Order further states that because FES witness

Banks offered testimony that AEP-Ohio could participate in a 100% energy-only auction

as of June 2013, then somehow an MRO could not be established until then.5° This

explanation defies logic, reason, and the statutory test required by Section

4928.143(C)(1), Revised Code. It also ign®res the fact that AEP-Ohio and its affiliates

have participated in CBPs associated with default generation pricing for other Ohio

EDLJs,51 and AEf'-Ohio, itself, has used CBPs to establish default generation supply

pncing for its retail customers.52

ks ESP tt Order at 74.

50 fd.

5' iEU-Ohio Ex. 125 at KMM-6 & 7.

52 See In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company
for Approval of their Plan to Provide Additional Options for Customer Participation in the Ctectric liMarket,
Case No. 06-1153-EL-UNC, Application (Sept: 22,.2006). See also In the Matter of fhe Appfication of
Ohio Edison Company, 777e Cleveland Flectnc ittrlminating Conlpany; and The Toledo Edison Company
For Approval of a Competitive Biddirig Process for Standard Service Offer Electrric Generation Supply,
Accounting Modifecations Associated With Reconciliation Mechanism and Phase In, and T arifFs for
Generation Service, Case Nos. 07-769-EL-ATA; et at:, Comments of Columbus Southern Power
Company and Ohic3 Power Gompany at 5(Sept. 5, 2007) (AEP-Ohia indicated that if a CBP were held to
obtain SSO generation forAEP-Ohio's load, given AEP-Ohio's FRR status, AEE'-Ohio would sell capacity
to winning bidders at the RPM clearing price until such time as AEP-Ohio could terminate its FRR status);
in the Matter of the 7ransfer of Monongahela Power Corrtpany's Certified Terntory in Oitio to the
Columbus Southern Power Company, Case No. 05-765-EL-tJNC, Opinion and Order at 14-17 (Nov. 9,
2005) (the Commission authorized AEP-Ohio to conduct a Request for Proposals ("REP") for the
generation supply that AEP-Ohio said it needed to meet the default supply needs of the former
Monongahela Power Company customers). AEP-Ohio has also been able to secure other forrns of
market-based compensataon for the default generation supply costs associated with the load of Ormet
Primary Aluminum Corp. and Ormet Aluminum Mill Products Corp. Colfimbus Southem Power
Company's and Ohio Power Company's Application to Setffre 2007 Generation Market Price for C?rrnets
Hannibal Facilities, Case No. 06-1504-EL-LENC, f=inding and Order at 2-3 (Juhe 27, 2{307); Columbus
Southern Power Company's and Ohio Power Company's Applicafion to Set the 2008 Generation Market
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Section 4928.143(C)(1), Revised Code, requires that the ESP, even as modified

by the Commission and including all of its terms and conditions, be more favorable in

the aggregate than the expected results of an MRO. By virtue of the ESP ti Order, the

as-approved Modified ESP is effective September 1, 2012 and runs until May 31, 2015

assuming AEP-Ohio does not reject the as-approved Modified ESP. There is no term or

condition in the as-approved Modified ESP that would cause the effective date to be

delayed until June 1, 2013. All of its costs must be considered, and ignoring over 25%

of the costs of the ESP through delayed recognition of its actual start date is

unreasonable and untawful_

To the extent AEP-Ohio requires more time to prepare for the MRO's CBP, Ohio

law provides that AEP-Ohio's current ESP, with limited adjustments, continues until a

subsequent SSO is authorized.53 Thus, at the very least, the current ESP rates that

would remain in effect until June 2013 should be included in the projeeted costs of an

MRO (if it actually would take that long for the CBP to be instituted, and there is no

evidence to that effect). The ESP I I Order's exctusion of the costs associated with over

25% of the term of the as-approved Modified ESP is unlawful and unreasonable.

Finally, the Commission's own experience with Duke belies the conclusion that it

would take nine months to set up a proper full requirements auction. The Carrtmssion

approved Duke's full-requirements auction process on November 22, 201 1.54 Duke

Price for Orrnet's Hannibal Facilrties, PUCO Case No. 07-1317-EL-uNC<, Columbus Southern Power
Gompany's and Ohio Power Gompany's Ormet-Related 2008 Generation Market Price Submission at I
(Dec. 27, 2007),

s"Section 4928.143(C)(1), Revised Code.

54 tn the Matter of Duke F_nergy Ohio, fnc: for Authority to Establish a Standard Service Offer Ptirsuant to
Section 4928.143. Revised Code, in the Form of an Electric. Secunty Plan, Accottnting lvfodifrcations, and
Tariffs for Generation Service, Case NQ. 11-3549-EL-SSO, Opinion and Order (Nov. 22, 201 1).
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conducted the first full requirements auction on December 14, 2012.55 Based on real

world experience, it is nonsensical to conclude that it would take nine months to

implement a full-requirements auction under the MRO alternative.

C. The ESP il Order is untawfui and unreasonable because it does
not include the full cost of the Generation Resource Rider
("GRR") as part of the quantitative costs in its application of the
ESP versus MRO test, thereby understating the cost of the as-
approved Modified ESP.

The ESP II Order authorized the GRR to be included in the as-approved Modified

ESP and set the initial non-bypassable GRR rate at zero.56 As discussed below, the

ESP It Order erred in authorizing the non-bypassable GRR. But, once authorized, the

Commission is obligated to recognize the full cost of the GRR in conducting the ESP

versus MRO test.

In its application of the ESP versus MRO test, the ESP (! Order did assign some

cost to the GRR. The ESP il Order assumed that Tuming Point would be recovered as

a"knov,rn" cost through the GRR during the term of the ESP and assigned $8 million to

the Modified ESP for the GRR,5x While $8 million represented a°known" ESP-related

cost of the GRR during the term of the as-approved Modified ESP, the ESP !1 Order

unlawfully and unreasonably understated the costs recoverable through the GRR by not

accounting for the cost of Turning Point over the life of the facility

By law, the Commission must consider "all the terms and conditions" of the as-

approved Modified ESP.^8 A. non-bypassable charge for a new generating plant cannot

ss
In the Matter of the Procurement of Standard Service Offer Generation for Customers of Duke Enerqy

Ohio, fnc., Case No. 11-6000-EL-UNC, Finding and Order (Dec. 15, 2011).
`'^ ESP !f t?rdef at 24-25.

sz fd, at 75

58 Section 4428.143(C){1}, Revised Code.
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be authorized by the Commission as part of an MRO SSO.59 When a non-bypassable

generating plant-related charge is established as part of an ESP, customers become

responsible for the non-bypassable charge "for the life of the facility,"64 and this

continuing responsibility to pay the surcharge is a term or condition of the as-approved

Modified ESP, Based on the testimony of AEP-Ohio, the estimated life-of-facility

revenue requirement for Turning Point is $357.2 million, leaving an unrecognized

balance of $349.2 million.61 Despite its assumption that Turning Point would be

recovered from customers through the GRR, the ESP 11 Order fails to include the $349.2

million as a quantitative cost of the,as-approved Modified ESP in the application of its

ESP versus MRO test. By failing to include the full life-of-facility cost of Turning Point in

the ESP versus MRO test, the ESP Ii Order is unreasonabfe and unlav+rful. Therefore,

the Commission must grant rehearing and include the full cost of Turning Point, $357.2

million, as a cost of the as-approved Modified ESP.

D. The ESP 11 Order is unlawful and unreasonable because it does
not include known costs for the Pool Termination Rider ("PTR"),
Retail Stability Rider ("RSIF•t"), and Capacity Shopping Tax as part
of the quantitative costs of the as-approved Modified ESP for
purposes of applying the ESP versus MRO test, thereby
understating the cost of the as-approved Modified ESP.

The ESP Il Order authorizes an ESP that includes the PTR, RSR, and the

Capacity Shopping Tax_ In its application of the ESP versus MRO test, however, the

ESP !I Order does not include the full costs of the RSR or any costs of the PTR or the

Capacity Shopping Tax. As a result, the cost of the as-approved Modified ESP is

59 Section 4928.142, Revised Code.

60 Section 4928.143(13)(2)(c), Revised Code,

s' Office of the Ohio Consumers' Counse6 ("OCC") Ex. 114 at 17-18 (based on the supplemental
testimony of AEP-Ohio witnesses Thomas, Nelson, and Roush).

{c3$514:11 } 2^ 7̀

000000212



unlawfully and unreasonabdy understated as compared to the expected resuEts of the

MRO. Under the MRO option, the RSR, PTR, and the Capacity Shopping Tax are not

lawful.

The PTR is a generation-related non-bypassable rider designed to permit AEP-

Ohio to recover "Iost revenue in association with the termination of the Pool

Acgreement."62 The ESP II Order set the initial PTR rate at zero.63 As discussed below,

the inclusion of the non-bypassable PTR in the as-approved Modified ESP is, as in the

case of the GRR, unlawful and unreasonable. Nonetheless, once the ESP II Order

authorized the inclusion of the PTR in the as-approved Modified ESP, the effect of the

PTR must be included as a cost of the as-approved Modified ESP for purposes of

conducting the ESP versus MRO test.

AEP-Ohio failed to offer any evidence on the cost customers will face through the

PTR. FES, however, presented evidence that shows that the PTR's impact could be as

much as $410 million for the period of January 1, 2014 to May 31, 2015.64 Yet, the ESP

il Order ignores this potential impact, thereby unreasonably and unlawfully ignoring "all

the terms and conditions" of the as-approved Modified ESP for purposes of conducting

the. ESP versus MRO test.

The ESP II Order's application of the ESP versus MRO test also unreasonably

and un4awfully fails to account for the two non-bypassable riders that make shopping

and non-shopping customers responsible far. the portion of the generation capacity

sz ESP II Order at 47. The Pool Agreement deals with generation-related relationships between AEP-
Ohio and its affiliates.

63 Id. at'49.

64 FES Ex_ 1D4 at 31 ,
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service compensation that is driven by the $188.88/MW-day price and is not paid by

CRES providers. dn the Capacity Order, the Commission authorized AEP-Ohio to make

aceounting changes to defer the difference between the RPM-Based Price and the

$188.88/[uIW-day price for capacity provided to CRES providers serving customers in

the AEP-Ohio service territory, setting the stage for the decision in the ESP 1l Case.r'5

In the ES P!i Order, the Commission authorized the RSR and held that $1/MWh

of the RSR would be applied to begin to pay the RPM-Based Pricel$188.88 difference

created by the terms of the Capacity Order.66 Under the ESP 41 Order, any remaining

deferred balance is to be collected through the non-bypassable Capacity Shopping Tax

rider that will begin after the term of the as-approved Modified ESP.67 As discussed

below, the authorizations of the RSR and the Capacity Shopping Tax are unlawful and

unreasonable. However, since the ESP It Order authorized the inclusion of the RSR

and the Capacity Shopping Tax in the as-approved Modified ESP, it is unreasonable

and unlawful for the ESP II Order to not recognize the full costs of these non-

bypassable riders for purposes of conducting the ESP versus MRO test.

First, the ESP !I Order fails to include the full cost of the RSR in its version of the

ESP versus MRO test. The as-approved RSR will generate $508 million over the term

of the ESP -'8 When it assigned a value to the RSR in its version of the ESP versus

MRO test, however, the ESP I! Order removed $144 million of the $508 million

indicatirtg that the removal was related to the portion of the RSR initially dedicated to

65 Capacity Order at 23.

ffi ESP {i Order at 36.

e'Id:at52.

68 ESP It Order at 35.
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paying the Capacity Shopping Tax ($r1lMWh).69 The ESP If Order does not explain why

it is appropriate to remove the $144 million from the cost of the RSR. Certainly,

customers will see the RSR's full $508 million in their bills,7o

Second, the ESP versus MRO test must include consideration of "any deferrals

and any future recovery of deferrafs."" Yet, the effect of the Capacity Shopping Tax is

not recognized in the ESP versus MRO test identified in the ESP lf Order. In total, the

Capacity Shopping Tax balance resufting from the Commission's Capacity Order could

amount to $447 million, based on the shopping prajecbons adopted by the Commission

in its calculation of the RSR and without any carrying charges.a2

E. The ESP It Order is unlawful and unreasonable because it does
not include or address the effect of known costs of the dnergy-
onfy auctions and the "guicker" move to a competitive bid
process ("CBP") based SSO for purposes of conducting the ESP
versus MRO test.

The ESP Ii Order concludes that an expansion of the energy-only auctions is a

qualitative benefit of the as-approved Modified ESPr3 because the costs of various

distribution riders that the Commission continued and the Distribution Investment Rider

("DIR") "will be 'mitigated by the increase in [energy-only] auction percentages.°'4

Additionally, the ESP I! 0rder,concludes that an additional significant qualitative benefit

6s Id. at 75 n.32,

70 In fact, because of biii ianguage changes approved on August 22, 2012, customers will see a line item
detailing exactly how much they are paying in above--market RSR charges to AEP-Ohio. Entry at 1-2
(Aug, 22, 2012).

71 Section 4928.143(C)(1), Revised Code-

72 See Attachment A to this Memorandum in Support. See ESP ii Order at 34 {Commission shopping
assumptions).

7s ESP 11 Order at 76.

74/d
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was the faster transition to a full CBP to establish the SSO default generation supply

price than would be available under an MRO.75 The ESP lf Order's conclusions that the

energy auctions and the quicker move to a CBP to establish the SSO's default

generation supply price provide qualitative benefits are not supported by the record.

AEP-Ohio offered no evidence that the auctions would reduce or mitigate the

impact of the as-approved Modified ESP. Notably, AEP-Ohio treated its proposal to

conduct energy-only auctions as a"qualitative" benefit; it did not assign any quantitative

value to the auctions.76 On the other hand, IEU-Ohio provided testimony demonstrating

that the energy-only auctions were likely to increase the cost of AEP-Ohio's Modified

ESP due to the manner in which AEP-Ohio proposed to treat the results of the auctions

in its Fuel Adjustment Clause {°FAC^.

AEP-Ohio indicated it plans to flow the costs of the 5% energy-only bid
through the FAC and make no other changes to base SSO rates for
distribution, transmission and generation. If that is the case, the oniy way
that the 6mited energy-only SSO bid will not require an overall price
increase to SSO customets is if the cleared bid price is lower than AEP-
Ohio's FAG. The market price estimates presented in this case suggest
that the results of the energy-only auction will likely be above the FAC rate
and thereby increase the cost of the ESP as compared to the MRO and
make the rates iess stable and predictable as welR.'r

In addition to Mr. Murray's testimony, the administratively-determined competitive

benchmark prices advanced by AEP-Ohio in support of its Modified ESP also indicate

that the energy-only auctions will increase the SSO price (a quantitative

75 td

'$ ftt=.P-Qhio Ex. 116, LJl`-1.

77 IEU-Ohio Ex. 125 at 72-73. Mr. Murray provided two separate demor► strations of the probable results
of the auctions in his testimony. td. at 73-74.
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disadvantage}.`$ Similarly, IEU-Ohio provided evidence, noted in the ESP It Order but

then ignored without explanation,79 that the energy and capacity auction used to set

2015-2016 ESP rates would, if considered individually and without regard to the other

defects in the ESP versus MRO test as applied by the ESP li Order, result in an ESP

that is less favorable than the MRO by $26 million (a quantitative disadvantage).5°

Thus, the ESP 11 Order ignores the record evidence regarding the effect of the

energy-only auc,tdans, evidence confirmed by AEP-Ohio's competitive henchmark

prices. That evidence shows that the energy-only auctions increase the cost of the as-

approved Modified ESP. That same evidence shows that that customers will be

quantitatively disadvantaged (relative to the MRO altemative) by accelerating complete

reliance on a CBP to set the default generation supply price beginning with the first year

after the term of the as-approved Modified ESP.

Furthermore, the ESP If Order's assumption that a move (faster or otherwise) to

a CBP to set the default generation supply price will yield a qualitative benefit

demonstrates that the ESP ll Order is based on a fundamental misconception about the

statutory outcomes required by Chapter 4928, Revised Code, including the policies and

the priorities set forth therein.

As discussed more fully below (in the context of the illegally authorized RSR), the

General Assembly has declared retail generation service to be a competitive service,s'

rs Id. at 73--74.

79 ESP ll Order at 72.

$6 IELt-C7hio Ex_ 125 at 70 & 79-80. Stated more ptainly, accelerating the use of a CBP to set the default
generation supply price will produce a higher cost forSSC} customers when rnarket prices are rising. By
any reasonable definition, this produces a quantitative ciisacivarrtage not a qualitative advantage.

E' Section 4928.03, Revised Code.
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The SSO, whether based on an ESP or MRO, contains a default generation supply

component for those customers not receiving competitive service from a CRES

provider.$2 The goal, clearly expressed by the General Assembly, is to encourage

customer choice through actions by individual customers having comparable and non:-

discriminatory access to a diverse group of CRES providers.83 The goal includes a

statutory scheme that specifically limits the role of the EDU to that of a default supplier

of competitive service and prohibits an EDU from being directly engaged in the business

of providing competitive services. Yet, the ESP li Order hobbles the ability of individual

customers to meaningfully exercise their customer choice rights during the term of the

as-approved Modified ESP so as to maybe, someday, produce a somewhat better,

qualitatively speaking, default generation supply outcome. In other words, the ESP Il

Order wrongly elevates future qualitative goals regarding the default generation supply

available from an EDU and the near-term success of AEP-Ohio's competitive

generation business above the present goal of providing customers with meaningful

access to the electricity market at a time when market prices are the lowest they have

been in ten years. Fundamentally, the ESP fl Order has embraced a mission statement

that is different than the one given to the Commission by the General Assembly.

The ESP 11 Order unreasonably and unlawfully reverses the priorities clearly

expressed in Ohio law. The Commission's role in setting the SSC)'s default generation

supply price is specifically limited to the role provided by Sections 4328.141 through

4928.143, Revised Code. That role does not permit the Commission to subordinate the

$z Secfion 4928_14, Revised Code:

83 Secfion 4928_02(A), Revised Code-
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customer choice rights of individual customers because the Commission wants to help

an EDU and its generation business evade the discipline provided by customer choice

or because the Commission believes that a future default generation supply option may

be better, qualitatively speaking. So the fundamental premise of the ESP it Order (a

premise that permits future qualitative benefits84 associated with an unknown default

generation supply option outcome to override a clear, near-term quantitative customer

choice disadvantage) unreasonably and unlawfuify conflicts with the driving purpose of

Ohio's electric restructuring legislation contained in Chapter 4928, Revised Code.

Additionally, the ESP t! Order unlawfully and unreasonably assumes that the as-

approved Modified ESP will produce a qualitative "benefit" through some future default

generation supply price outcome when that outcome is not within the control of the

Cornrnission. Chapter 4928, Revised Code, does not require AEP-Ohio to submit an

ESP SSO that establishes default generation supply prices based on a capacity and

energy auction, and if the Commission orders an auction-based SSO as part of some

future ESP, AEP-Ohio may reject it,85 at which point the Commission must issue an

order to continue the provisions, terms, and conditions of the most recent SSO_86

Further, AEP-Chio's view of Section 4928.141(C)(1), Revised Code (as demonstrated in

its tariff submission fetter), is that the EDU never has to say "yes" to the Commission's

version of the Modified ESP, but can say "no" and withdraw compliance with the ESP 11

84 As discussed above, establishing the SSO's default generation supply price by means of a CBP
beginning in June 2015 produces, after the term of the as-approved Modified ESP, a disadvantage for
non-shopping customers while hurting shopping and non-shopping customers in the meantime. There is
no quatita6ve advantage. There is a quantitative disadvantage.

8$ Section 4928.143(C)(2)(a), Revised Code, permits an EDl1 to withdraw its ESP application, thereby
terminating it, if the Commission modifies and approves the application.

ss SG-Ction 4928.142(C)(2)(b), Revised Code.
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Order at any time_$7 Thus, not only does the Commission lack authority to require AEP-

Ohio to move to the auction-based SSO in 2015, AEP-Ohio's "commitment" in the

Modified ESP can be revoked unilaterally and, according to AEP-Ohio, at any time.

AEP-Ohio's assumed ability to terminate the as-approved Modified ESP is particularly

relevant in this case because AEP-Ohio's commitment to an auction-based ESP SSO in

2015 was tied to numerous conditions, some of which (e-g., adoption of AEP-Ohio's

capacity pricing scheme and RSR) have already been rejected by the Commissicn.s8

Under these circumstances, it is unreasonable and unlawful for the ESP It Order to

conclude that the as-approved Modified ESP provides a future qualitative benefit more

powerful than the near-term quantitative disadvantage of the as-approved Modified

ESP_

2. The ESP 11 Order is unlawful and unreasonable because it approves
an ESP by introducing subjective and speculative "qualitative
benefits" into the ESP versus MRO test, thereby evading compliance
with Section 4903.09, Revised Code.

In a contested case, Section 4903.09, Revised Code, requires the Commission

to issue "Findings of fact and [a] written opinion[] setting forth the reasons prompting the

decasion[] arrived at, based on said findings of fact." As the Supreme Court has

indicated, the Commission in assessing the record must explain its rationale, respond to

87 Letter of Steven T. Nourse to Greta See at. 2 (Aug. 16, 2012). In In the Matter of the Application of
Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or Tiansfer of Gertain Generating Assets, Case Nos. 08-917-
EL-SSC.}, et al. ("ESP 1 Case"), AEP-Ohio took the position that "[tlhe right to withdraw an ESP application
under §4928.143(C) (2), Ohio Rev. Code, contains no ttme restriction:" ESI' f Case, Columbus Southern
Power Cornpany's and Ohio Power Company's Memorandum Contra IEU-C)hio's Motion for Immediate
Rel€ef from Eiectric Rate Increases at 4(Apr: 23, 2010).

88 AEP-Ohio Ex. 101 at 4-5.
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contrary positions, and support its decision with appropriate evidence.89 "The

commission cannot decide cases on subjective belief, wishful thinking, or folk

wisdom."9a

The ESP 11 Order "weighs" the various parts of AEP-Ohio's three-part approach

to the ESP versus MRO test and eventually concludes that the as-approved MUdified

ESP is more favorable. Because the as-approved Modified ESP is substantially less

favorable than the MRO on a quantitative basis, the ESP BI Order assigns some

indeterminate, but apparently significant, weight to over-the-horizon qualrfative benefits

attributed to the as-approved, Modified ESP.

Although the ESP Ii Order identifies the qualitative benefits for which it has

affection, the ESP 11 Order does not address the evidence that demonstrates that each

of the alleged benefits car(es an uncounted cost. The ESP II Order does not explain

how the three qualitative "benefits" outweigh the $386 million by which the ESP II Order

finds that the as-approved Modified ESP fails the ESf'versus MRC) test.s'

Without an objective and articulated explanation of how each of the so-called

qualitative benefits was weighted, the ESP (t Order's subjective qualitative benefits test

prevents the parties, the Supreme Court, and the public from assessing the vafid'€ty of

the Commission's decision, Section 4903.09, Revised Cade, requires more than the

ss fn re Cofurttbus Southern Povuer Co., 128 Ohio St.3d 512, 519 (201 1).

90 Consumers' Counsel v. F'ub. Util. Comm., 61 Ohio St.3d 396, 406 (1991) (quoting Columbus v. Pub.
UfiLCortrrri., 58 Ohio St.2d 103, 104 (1979) (Brown, J., dissenting)).

9' The unreasonableness of the subjective test is further demonstrated by the lack of objective means to
measure the effect of corrections to the ESP It Order for the costs of the as-approved Modified ESP that
were not addressed by the ESP II (3rder. There is no objective basis by which a party can determine that
the quantitative costs of $1.736 billion are °outwe'tghed" by the qualitative benefits.
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"trust me" reasoning corttained in the ESP Ii Order.s2 As a result, the ESP I! Order's

conclusion that the Modified ESP is more favorable in the aggregate based on

°subjective belief" violates the requirements of Section 4903.09, Revised Code, that

require the Commission to make findings of fact, to base its decisions based on those

findings, explain its rationale, respond to contrary positions, and support its decision

with appropriate evidence.

Ill. NON-BYPASSABLE GENERATION-RELATED RIDERS

The ESP !t Order authorized five new rnon-bypassable generation-related riders

under Section 4928.143, Revised Code: the RSR, the Capacity Shopping Tax, the

PTR, the GRR, and the PIRR. As discussed below in this section and the following two

sections, the portions of the ESP !! Order authorizing these ri€ters are unlawful and

unreasonable for various reasons and, therefore, the Commission must grant rehearing

to remedy these errors.

3. The ESP li Order is unlawful and unreasonable because the non-
bypassable RSR, Capacity Shopping Tax, and the PTR cannot be
lawfully included in an ESP SSO.

A. The ESP tl Order is unlawful and unreasonable because it
authorizes non-bypassable generation-related riders which are
not included on the list of permissive ESP provisions contained in
Section 4928.143(B)(2), Reuised Code.

The Commission may authorize a provision of an ESP only if its fits within one of

the provisions of Section 4928.143(B)(2), Revised Code,93 Of the provisions in (B)(2),

only divisions (b) and (c) allow for a generation-related non-bypassable charge.

92 fn re Columbus Southerrr Power Co., 128 Ohio S€.3d 512 at 519-

93 Id. at 519-20:
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However, the RSR, the PTR, and the Capacity Shopping Tax were not authorized under

divisions (b) or (c), nor could they be.

A non-bypassable charge under (B)(2)(b) or (c) is only available to recover costs

associated with generating facilities under construction or constructed after 2009 that

meet additional statutory requirements. The RSR, Capacity Shopping Tax, and PTR

are not designed to recoup the costs of a generating facility under construction or newly

built after 2009; no party has claimed as much. Therefore, there is no basis under

Section 4928.143(B)(2), Revised Code, to approve the RSR, Capacity Shopping Tax,

and the PTR as non-bypassable charges.

B. The ESP 31 Order is unlawful and unreasonable because it
concludes that the RSR can be authorized under Section
4928.143(B)(2)(d), Revised Code. The RSR does not have the
effect of stabilizing or providing certainty regarding retail electric
service.

The ESP II Order is unlawful and unreasonable because the RSR cannot be

authorized under Section 4928.143(B)(2)(d), Revised Code, since the RSR does not

have the effect of stabilizing or providing certainty regarding retail electric service. That

division provides that an ESP may include "[t)erms, conditions, or charges relating to

limitations on customer shopping for retail electric generation service, bypassability, _..

[and] default service ... as would have the effect of stabilizing or providing certainty

regarding retail electric service." Retail electric service is defined by Section

4928.41 (A)(27), Revised Code, to mean "any service involved in supplying or arranging

for the supply of electricity to ultimate customers in this state." The terms "certainty"

and "stabiliZing," however, are not defined in Chapter 4928, Revised Code.
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Because ttiere is no statutory definition of "certainty" or "stabilizing," it is

necessary to rely on the ordinary and appropriate dictionary meanings of the terms.94

Under that standard, the ordinary and appropriate definition of "certainty"is that the

subject is made more probable of occurrence.95 "Stabilizing" denotes "to hold steady:"9s

Because the burden of proof rested with AEP-Ohio to demonstrate that the charge is

reasonable and lawful, AEP-Ohio was required to show that the RSR was necessary to

make it probable that customers would receive retail electric service or to hold steady

the provision of retail electric service.

The ESP 11 4rder finds that the RSR meets the statutory requirements of Section

4928.143(B)(2)(d), Revised Code, because the RSR: (1) "ensures certainty regarding

retail electric service;" and (2) "promotes stable retail electric service prices."97 As

discussed below, the record does not support the first finding, and the ESP 1( Order

does not provide any analysis to support that finding. The second finding does not meet

the statutory requirements and, in any event, the RSR does not promote stable prices.

Despite its burden to demonstrate the reasonableness and lawfulness of the RSR, the

testimony AEP-Ohio offered did not explain how the RSR would have the effect of

rnaking retail electric service more stable or certain_ The only statement AEP-£'3hio

witness Allen ofF6red relative to this statutory requirement appears to be the following

94 Davis v. ;Uavis 115 Ohio St.3d 180, 2007-®hio-5049 at ¶ 14 (quoting Sharp v. Union Carbide Corp., 38
Ohio St.3d 69, 70 (1988) ("[vv)here a particular term employed in a statute is not defined, it will be
accorded its plain, everyday rneaning.")).

"s Webster`s Ninth New Collegiate Dictionary at 223 (1983)-

96 Id. at 1146.

9T See, e.g., ESP 11 Order at 31 (the RSR "promotes stable retail elecfric service prices ..." and the RSR
allows a freeze of "non-fuel generation rate increase that might not otherwise occur absent ttie RSR").

{G38514:19 } 38

000000224



question and answer taken frarn his direct testimony that offers only a conclusion

without explanation:

Q. Is there a reason that you are proposing a retail stability rider that
focuses on revenues instead of earnings?

A. Yes. There are several reasons: 1) it provides greater certainty and
stability for customers and AEP Ohio ... ,9$

Mr. Allen's testimony merely contrasts the difference between an RSR that is focused

on guaranteeing earnings and an RSR that is focused on guaranteeing revenue

(including a specified earnfngs comportent). Saying that one illegal version of the RSR

provides more stability and certainty than another is not responsive to the requirements

of Section 4928.143(B)(2)(d), Revised Code. In addition, Mr. Allen acknowledged, both

in his direct and rebuttal cross-examination that the EC)L! operates within the PJM

system and the reliability of retail generation service is a function of PJM's control.gg If

AEP-Ohio did not have any generating facilities, PJM would stili dispatch supply-side

resources under its control to satisfy the needs of AEP-Ohio's customers.10°

The only other testimony offered by AEP-Ohio applicable to the requirements of

Section 4928.143(B)(2)(d), Revised Code, likewise fails to demonstrate how the RSR

makes it probable that customers would receive retail electric service or would hold

steady the provision of retail electric service. In his Supplemental Direct Testimony,

Mr. Dias offered that the lack of the above-market RSR generation-related revenue

might result in less investment, but provided no demonstration of any likely impact on

' ,4EP-phio Ex. 114 at 15.

99 Tr. Vo1. V at 1495-96.

9O° !rL Section 4928.12, Revised Code, confirms that regional transmission entities such as PJM are
responsible for maintaining reliability.
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retail service-'°t I-ie also did not assert that increasing rates by the introduction of the

RSR would make things better. In fact, AEP-Ohio has admitted that it does not plan to

rraake any new generation investment other than Turning Point during the term of the

ESP.142 As a result of AEP-Ohio's failure to demonstrate that the statutory

requirements of Section 4928_143(B)(2)(d), Revised Code, are satisfied, the ESP 11

Order is unlawful and unreasonable.1°3

The holding that the RSR was authorized by Section 4928:142(B)(2)(d), Revised

Code, is also inconsistent with the terms of the as-approved Modified ESP. Although

the Commission found the RSR promoted "stable retail efectric services prices" by

freezing base generation rates, the base generation rates are but one part of AEP-

Ohio's generation rates under the Modified ESP, As approved, the Modified ESP has

ten generation or transmission-related riders besides the RSR that can and will

fluctuate. These include the FAG, the A[ternative Energy Rider ("AER"), the DIR, the

gridSMART Rider, the Transmission Cost Recovery Rider ("TCRR"', the ESRR, the

F-nergy Efficiency and Peak Demand Reduction Rider ("EEIPDR"), and the Economic

Development Rider ("EDR").'oa Additionatfy, the Commission approved the GRR and

the PTR that are initially set at zero but could eventually collect hundreds of millions of

101 AEP-Ohio Ex. 119 at 5.

" Tr. llof- I at 226-227. See also Tr. Vol. 11 at 564-65; Tr. Vol. V( at 197fi-80. Additionally, there is no
evidence that Turning Point will be operational during the term of the as-approved Modified ESP.

503 ESP Ii Order at 31.

,°4 id: at 1 f>-1 S, 42, 61-67.
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dollars.105 The structure of the as-approved Modified ESP and all of its moving parts

preclude stability and certainty.

The ESP 11 Order also establishes a foundation for post-ESP riders so that

shopping and non-shopping customers pick up the tab for the ESP 11 Order and

Capacity Order liabilities not funded during the term of the as-approved Modified ESP.

Further, the Commission indicated that it would adjust the RSR if shopping increased.106

In fact, the only certainty or stability that the RSR offers is that, as one witness

eloquently explained, it guarantees that AEP-Ohio never has, a bad year.'07 Thus, the

RSR in combination with frozen base generation rates do not promote "stable retail

electric service prices" as the prices customers will see over the term of the ESP and,

as a result of the deferral mechanisms, thereafter may and likely will vary dramatically.

The ESP I! Order confirms the.electric bill instability produced by the as-approved

Modified ESP by directing AEP-Ohio to impose a percentage limitation on the

magnitude of some of the increases that each individual customer will see as a result

of the as-approved Modified ESP. Ironically, the ESP II Order then makes customers

responsible for a revenue shortfall created by this limitation through another future

rider.'©8

The ESP tI Order references three other justifications for the RSR, but none of

these supports its decision that the RSR is authorized by Section 4928.143(B)(2){d},

Revised Code. The ESP 11 Order claims the RSR: (1) will provide AEP-Ohio with

,os id: at 19-24; 47-49.

'os fd. at 37-38.

107 Tr. Vol_ X{li at 3615.

im See F-Sf' I I Order at 70.
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"financial integrity;:149 (2) allows AEP-Ohio to transition to a market "in two years and

nine months as opposed to five years;"1° and (3) allows AEP-Ohio to offer a

"reasonabiy priced SSO."111 Because these three justifications do not make it more

probable that customers would receive retail electric service or hold steady the

provisions of retail electric service, they lend no support to the RSR's legality under

Section 4928. 143(B)(2)(d), Revised Code.

First, the financiai integrity of an EDU's generation is, as a general matter, not

relevant in an ESP proceeding. Since the end of AEP-Ohio's Market Development

Period ("MDP") on December 31, 2005, AEP-Ohio's generation business has been

required to be on its "own in the competitive market."1'z AEP-Ohio has previously

argued, and the Commission has agreed, that AEP-Ohio's earnings for its generation

business are not a relevant considerati4n when fixing its default SSO rates.'1s

[W]ith the expiration of the MDP, generation rates are subject to the
market (not the Commission's traditional cost-of-service rate
regulation) .... We make this observation to point out that, under the
statutory scheme, company eamings levels would not come into play for
establishing generation rates-market tolerances would otherwise dictate,
just as AEP argued.114

'a9 ESP 69 Order at 3't (The RSR "will provide AEP-Ohio with sufficient revenue to ensure it maintains its
financial integ(ty as well as its ability to attract capital."); id. at 33 (The RSR will allow AEP-Ohio to
"maintain its financial heaith."); id. at 37 (the RSR ensures "AEP-Ohio has sufficient funds to maintain its
operations efficientiy ._. .°).

"o Id. at 36.

"' 1d: at 37 (The Commission claimed that the RSR provides shopping customers with a reasonably
priced SSO offer shoufd market prices increase and they wish to return to SSO service).

112 Section 4928_38, Revised Code.

13 !EU-Ohio Ex. 119 at 18.

114 ft1
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Thus, the financial integrity of AEP-Ohio's generation business is not a relevant or

lawful justification for the RSR.

Second, the ESP il Order states that, as a package that includes the RSR, the

as-approved Modified ESP allows AEP-Ohio to transition to a CBP to set its default

SSO generation supply price in under three years instead of the five-year timeframe

under an initial MRO application.115 Even if this were a benefit (which, as discussed

previously, it is not), there is no basis in Section 4928.143, Revised Code, or elsewhere

in Ohio law for such a transition rider. Additionally, the offered justification is not

accurate since the MRO statute allows the Commission "[b]eginning in the second year"

of the MRO to "alter prospectively the proportions of the blend" if the Gammissiorr

deems it necessary "to mitigate any effect of an abrupt or significant change" in SSO

rates."s Thus, the CBP approved in the ESP 11 Order will not necessarily occur sooner

than what would be possible under an MRO, and, in any event, the CBP set to occur in

33 months is likely to increase cusfiOrners' rates, not.benefit customers.

Finally, the ESP li Order states that the RSR allows AEP-Ohio to °keep(J a

reasonably priced SSO offer on the table in the event market prices increase."' 17 This

statement ignores the fact that both AEP-Ohio and the Commission are obligated to a

reasonable outcome as a matter of law regardless of whether the SSO is an ESP or

N! R(.7.

15 See-ESP II Order at 36.

116 Section 4928.142(A), Revised Code.

117 ESP il Order at 37. Moreover, AEP-Ohio has also claimed that the RSR could be classified as a
provider of last resort (`PC1l,R") rider. AEP-Oh io Ex. 119 at 5,
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Additionally, this circular reasoning essentially treats the RSR as a POLR charge.

Unlike the POLR charge that the PUCO previously and illegally approved for AEP-Ohio,

however, the RSR is not bypassable by a customer or a governmental aggregation

program that agrees to return to SSO service at a market price.

The Supreme Court has described a POLR obligation as the "obligation to stand

ready to accept returning customers" and defined POLR costs as "those costs incurred

by [the uti[ity] for risks associated with its legal obligation as the default provider, or

electricity provider3 of last resort, for customers who shop and then return to [the utility}

for generation service_"118 The Commission has described the underlying POLR

obligation as the requirement that an EDU "stand ready to provide SSO service to

returning customers" which then allows customers to "return at any time" to the SSO,i,g

and has defined POLR charges as "charges related to standby and default service,

-- [which] provide certainty for both the [EDU] and [its] customers regarding retail electric

serv6ce. "120

Approval of the RSR as a POLR charge is not warranted in this case. The

Supreme Court has admonished the Commission to consider carefully what costs it is

attrfbrating to POLR obligations.i21 Responding to the Supreme Court's direction, the

Commission - has required that there be a showing of cost to establish a POLR

118 In re Columbus Southerrl Power Co., 128 Ohio St.3d at 517-18.

''s ESP / Case, Order on Remand at 18 (Oct. 3, 2011 )_

T2o ld.

121 In re Columbus Southern Power Co., 128 Ohio St3d at 518. See also, Indus. Energy Users-Ohio v.
Pub. Util. Comm., 2008-Ohio-990 at "[M 31-33.
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charge.122 AEP-Ohio did not demonstrate any costs that the RSR recovers; rather, the

RSR is designed to supplement AEP-Ohio's generation-related revenue in a manner

that provides AEP-Ohio a 9% return on equity based on its 2011 common equity

capitalization. In other words, the RSR is designed to provide AEP-Ohio with revenue

that it might not otherwise receive if customers shopped, i.e. „n3igrated", and left the

SSO. It is a lost revenue charge, non-bypassable and payable by both shopping and

non-shopping customers.

The Commission, however, has held that a POLR obligation relates only to the

cost of returning customers, not migration risk. As the Commission explained,

"migration risk is more properly regarded as a business risk faced by all retail suppliers

as a result of competition rather than a risk resulting frcam an EDU's POLR

obEigation."123 And, as already mentioned, the Commission has held that a POLR

charge must be bypassable by customers agreeing to return to SSO service at rnarket

price.124 Section 4928.20, Revised Code, also provides governmental aggregation

program customers with the right to bypass such charges. Because the RSR

compensates AEP-Ohio for revenue that is lost if customers migrate, and it does not

allow customers to avoid the charge by agreeing to return to the SSO at market prices,

the RSR violates Commission precedent, is unlawful and unreasonable.

122
ESP 1 Case, Order on Remand at 22 (company failed to demonstrate out-of-pocket cost of serving

POLR obiigation), If viewed as a stand-by charge, Section 4928.20, Revised Code, requires that the
charge be bypassable for customers served by governmental aggregation programs upon election by the
relevant unit of gavernment.

123 Id. at 31-32.

72$ ESP-! Case, Opinion and Order at 40 (Mar, 18, 2009}.
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In summary, there is rio legal or factual basis to support the RSR. The RSR

does not meet the requirements of Section 4928.143(B)(2)(d), Revised Code. AEP-

Ohio's generation business earnings are irrelevant when establishing defau6t generation

supply prices or considering an SSO. The RSR does not necessarily provide a faster-

than MRO transition to fuli reliance on a CBP to establish the default generation supply

price, and the ESP Pf Order's rush to a CBP is likely to increase non-shopping

customers' bills relative to the pace of the lVlRO. Finally, the RSR is not a lawful POLR

charge. Thus, the Commission must grant rehearing and reject the RSR as a part of

the as-approved Modified ESP.

C. The ESP 11 Order is unlawful and unreasonable because the PTR
cannot be au#harized under Section 4928.143(B)(2)(h)Y Revised
Code. The PTR has no relationship to dAEP-Ohio's distribution
service.

The ESP II Order approves the PTR pursuant to Section 4928.143(B)(2)(h),

Revised Code, and states that:

in the event AEP-Ohio seeks recovery under the PTR, AEP-Ohio must
first demonstrate the extent to which the Pool Agreement benefitted Ohio
ratepayers over the long-term and the extent to which the cbsts andior
revenues should be allocated to Ohio ratepayers. Further, AEP-Ohio
must demonstrate to the Commission that any recovery it seeks under the
PTR is based upon costs which were prudently incurred and are
reasonabfe.12s

The ESP fl Order is unlawful and unreasonable because the PTR may not be

approved under Section 4928.143(B)(2)(h), Revised Code. That Section can only be

applied to approve distribution-related items. Specifically, that Section states:

The plan may provide for or include ... Provisions regarding the utility's
distribution service, including, without limitation and notwithstanding any
provision of Title XLIX of the Revised Code to the contrary, provisions

125 ESP If Order at 49.
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regarding single issue ratemaking, a revenue decoupling mechanism or
any other incentive raterriaking, and provisions regarding distribution
infrastructars-e and modernization ineentives for the electric distribution
utility. The fafter may include a long-term energy delivery infrastructure
modernization plan for that utility or any plan providing for the utility's
recovery of costs, including lost revenue, shared savings, and avoided
costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an
electric distribution utility's electric security plan incdusion of any provision
described in division (B)(2)(h) of this sectien, the commission shall
examine the reliability of the electric distribution utility's distribution system
and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distrifaution utility is placing
sufficient emphasis on and dedicating sufficient resources to the reliabilify
of its distribtt•tion system. (Emphasis added_)

The scope of the above-quoted provision is not ambiguous, it does not provide a basis

to authorize a generation-related rider. Moreover, the Commission has only relied upon

the section to approve distribution-related items. For example, another portian of the

ESP II Order states, "[a]s authorized by Section 4928.143(B)(2)(h), Revised Code, an

ESP may include the recovery of capital cost for distribution infrastructure investment to

improve reliability for customers.°126 Similarly, in ESP f, the Commission stated that "the

Commission recognizes that Section 4928.143(B)(2)(h), Revised Code, authorizes the

Companies to include in its ESP provisions regarding single-issue ratemaking for

»127distribution infrastructure and modernization incentives. The PTR, however, is put in

place to recover lost generation-related revenue if AEP-Ohio makes the appropriate

showing.'28 Because the PTR provides a home for a generation-related lost revenue

charge, it cannot be lawfully approved under Section 4928.143(B)(2)(h), Revised Code.

" Ici at 46.

127 ES131 Case, Opinion and Order at 32 (Nlar. 18, 2009).

128 ESP ii order at 49.
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D. The ESP II Order is unlawful and unreasonable because it
concludes that the Capacity Deferral and the Capacity Shopping
Tax can be authorized under Section 4928.144, Revised Code.
These items do not arise from rates or prices authorized under
Sections 4928.141 to 41928.143, Revised Code, and therefore the
Commission's authority in Section 4928.144, Revised Code, is
unavailable.

The Capacity Order invented and applied a cost-based ratemaking methodology

to develop a price for capacity of $188_881MW-day and authorized, under Sections

4905.04, 4905.05, and 4905.06, 4905.13 and Chapter 4909, Revised Code, AEP-Ohio

to collect part of that price now (through RPM-Based Pricing) and part of that price

through future rates.129 The ESP II Order allows AEP-Ohio to collect part of the

Capacity Order's $188.881MiN-day price through the RSR, and the remainder through

the Gapacitge Shopping Tax authorized under Section 4928.144, Revised Code.13°

Section 4928.144, Revised Code, however, grants the Commission authority to

authorize a phase-in only of an EDU rate or price established in an ESP or MRO.

Specifically, Section 4928.144, Revised Code, provides that the Commission:

may authorize any just and reasonable phase-in of any electric distribution
utility rate or price established under sections 4928.147 to 4928.143 of
the Revised Code, and inclusive of carrying charges, as the commission
considers necessary to ensure rate or price stability for consumers. If the
commission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted
accounting principles, by authorizing the deferral of incurred costs equal to
the amount not collected, plus carrying charges on that amount. Purther,
the order shall authorize the coilection of those deferrals through a
nonbypassable surcharge on any such rate or price so established for the
electric distribution utility by the commission. (Emphasis added.)

'29 Capacity Order at 23.

"'° ESP I! Order at 52. Additionally, AEP-Ohio was authorized to collect part of the $188.$8/M1tU-day
price through RPM-Based Pricing charged to GRES providers.
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As discussed above, the Commission authorized the $188.88/MW-day price for

generation capacity service under its general supervisory jurisdiction contained in

Sections 4905.04, 4905.05, and 4905.06, Revised Code, and, under Section 4905.13,

Revised Code, authorized the accounting changes required to defer the difference

between the RPM-Based Price charged to CRES providers and $188.88/MW-day.

Because Section 4928.144, Revised Code, is not available when the rate or price is

established under Sections 4905.04, 4905.05, and 4905.06, and 4905.13, Revised

Code, the Commission is without authority to autharize a phase-in of the Capacity

Shopping Tax and, therefore, the ESP 11 Order is unreasonable and unlawful.

Additionally, any use of phase-in authority under Section 4928.144, Revised

Code, requires the Commission to identify, as part of the phase-in accounting, the

"incurred costs" that are deferred for future collection, Neither A.EP-Ohio nor the

Commission has identified the "incurred cost" that the Commission must specify to

lawfully proceed with the phase-in authority in Section 4928:144; Revised Code, even if

such authority could be used. Absent the required identification of "incurred costs,"

there is no means proposed by AEP-Ohio or identified by the Commission to ensure

that the deferral is necessary to compensate AEP-Ohio for "incurred costs." This point

takes on added significance since the "cost" calculation, which is the foundation for the

$188.88/MW-day state compensation mechanism, was based on a "formula rate"

methodology that bears no relationship to AEP-Ohio's cost to meet its FRR

obtigation.131 For these reasons, the ESP il Order is unlawful and unreasonable and

rehearing should be granted.

''' Capacity Order at 11 (AEP-Ohio's capacity cost calcula6on is based upon formulas).
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4. The ESP [( Order is unlawful and unreasonable because it authorizes
AEP-C)h ►o to increase SSO prices so as to collect above-market
generation-related revenue through the non-bypassable RSR,
Capacity Shopping Tax, and the PTR, thereby providing AEP-Ohio
with the ability to collect transition revenue or its equivalent at a time
when Ohio law commands that AEP-Qh'ro's generation business be
fully on its own in the competitive market. By allowing AEP-Ohio to
collect transition revenue, the Commission unreasonably and
unlawfully ignored the statutory bar against such collection. The
ESP il Order is similarly unreasonable and unlawful because it
permits AEP-Ohio to evade its Commission-approved settfement
obligation to forego such collection and to not impose lost
generation-related revenue charges on shopping customers.

AEP-Ohio has made it abundantly clear that it believes that it is entitled to a

second bite at the "transition revenue" apple, through the RSR, Capacity Shopping Tax,

and the PTR that hit shopping and non-shopping customers with the cost of satisfying

AEP-Ohio's appetite. However, as demonstrated by IEU-Qhio through the testimony of

its witnesses,132 its initial and reply bt"iefs, 133 and other pleadings before the

Commission,134 the Ohio Revised Code and the commitments AEP-Ohio made as part

of a Commiss6on-approved settlement in AEP-Ohio's ETP proceedings prohibit AEP-

Ohio from collecting transition revenue.135 In lieu of repeating all of the transition

"2 IEU-Ohio Ex. 124, passim; fEU-C}hio Ex::125 at 3-4, 3C}-35.

lnitial Brief of IEU-Ohio at 22-36 (.tune 29, 2012); Reply Brief of IEt1-Ohio at 21-23 (July 9, 2012).

"'4 IEU-Ohio Reply Brief at 5-7 (Nov. 18, 2011); Application for Rehearing and Memorandum in Support of
IEU-Ohio at 36-39 (Jan_ 13, 2012); Capacity Case, IEU-Ohio Memorandum Contra Ohio Power
Company's February 27, 2012 Motion for Relief and Request for Expedited Ruling at 15-16 (March 2,
2012); Capacity Case, fEU-Qhio Application for Rehearing of the March 7, 2012 Entry and Memorandum
in Support at 18-20 (March 27, 2012); Capacity Case; IEU-Ohio Application for Rehearing of the May 30,
2012 Entry and Memorandum in Support at 12 (June 19„ 2012); Capacity Case, IEU-Ohia Application for
Rehearing of the July 2, 2012 Opinion and Order and Memorandum in Support at 34-36 (Aug, 1, 2012).

'-'5 Addi6ona0y, the Initial Brief of Buckeye Association of School Administrators, Ohio Association of
School Business flffrcials, Ohio School Board Association, and Ohio School Council (June 29, 2012); The
Kroger Company's Post Hearing Brief (June 26, 2012) and the Initial Brief By Duke Energy Commercial
Asset Management, Inc. and Duke Retail Sales, LLC (June 29, 2012) support IEU-Ohio's arguments that
AEP-Ohio is barred from collecting stranded costs. See ESP I! Order at 28.
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revenuelstranded costs discussion in IEU-C)hio's initial and reply briefs, IEU-Ohio

hereby incorporates these arguments by reference and summarizes them below.1Js

Under Ohio law, AEP-Ohio had an opportunity to collect generation-related

transition revenue while it prepared its competitive generation business for

competition.137 The "transition" period is over, and Ohio faw now prohibits the co(lection

of transition revenue.138 AEP-Ohio does not dispute this.

Under SB 3, a1i of these generation assets were subjected to market
and EDUs therefore were given a temporary opportunity to recover
stranded generation investments during a transitiorf period. That
transition period is over. EDUs can no longer recover stranded
generation investmen#s ... .139

Addi#ionalty, AEP-Ohio agreed to forgo collecting above-market transition revenue

associated with its generation assets, promising it would not "impose any lost revenue

charges (generation transition charges (GTC)) on any switching customer."'''a That

commitment was reaffirmed and incorporated into AEP-Ohio's Rate Stabilization Plan

("RSP") which was effective into 2009 .141 Despite Ohio law and AEP-Ohio's previous

commitments, it has sought and now obtained aothority to collect additional transition

136 Initial Brief of IEU-Ohio at 22-36 (June 29, 2012); Reply Brief of IEU-Ohio at 21-23 (July 9, 2012).

13' Sections 4928.37 to 4928.40, Revised Code.

738 Section 4928.40, Revised Code.

139 IEU-Ohio Ex. 124 at 14. The quote contained in the testimony of IEU-Ohio witness Hess was taken
from a pleading AEP-Ohio filed with the Commission in March 2012, Id. (quoting In the Matter of the
Application of Ohio Power Company for Approval of Full Legal Corporate Separation and Amendment to
Its Corporate Separation Plan, Case No. 12-1126-EL-Uh1C, Application at 7(Nkarch 30, 2012) (emphasis
added)).

1° IEU-C?hio Ex. 124 at 13.

141 In the Matter of the Appfication of Columbus Southern Power Company and Ohio Power Company for
Approval of a Post-Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC,
C?pinion and Order at 9 (Jan. 26, 2005) ("RSf' Proceeding").
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revenue in the ESP 11 Case, and the Capacity Case. The ESP 11 Order's approval of the

RSR, Capacity Shopping Tax, and PTR delivers the apple to AEP-Ohio and provides a

second "transition revenue" bite.

In particular, the above-market generation capacity service charges sought by

AEP-Ohio and authorized in the ESP !I Order through the RSR and Capacity Shopping

Tax are based on the same assumptions as the transition revenue claim AEP-Ohio

previously made and agreed to forgo in its ETP proceeding.1'°z Both the revenue in the

ETP proceeding and that collected as a result of the authorizations in the Capacity Case

and the ESP 11 Case were based on AEP-Ohio's total net book value of its generation

assets, and both included assumptions about the generation-related revenue that AEP-

Ohio would be able to receive in the electric rnarket (wholesale and retail).143 As

described by IEU-Ohio witness Hess:

Regard#ess of the form or level of the capacity charge proposal, AEP-Ohio
is persister3tty seeking another opportunity to collect transition revenue.
The proposal which AEP-Ohio has put forward in this proceeding is
designed to provide AEP-Ohio with generation-related revenue it says it
will lose if customers shop and CRES suppliers pay a market-based
capacity price.144

Although the ESP 11 Order rejects AEP-Ohio's two-tiered capacity proposal, the Order

nonetheless approves collection of above-market generation-related revenue through

the RSR, the Capacity Shopping Tax, and the PTR.145 Thus, these new non-

bypassable riders will allow AEP-Ohio to collect unlawful transition revenue, or its

141 iEU-Ohio Ex. 124 at 9-11.

143 fd

14'fd.at1/.

145 Capacity Order at 23, 33-35; ESP tf Order at 36, 49-52.
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equivalent, in violation of Ohio law and AEP-Ohio's Commission-approved ETP

setttements

The uncontested evidence shows that the RSR, the Capacity Shopping Tax, and

the PTR are designed to replace generation-related revenue that AEP-Ohio claimed it

could not recover in the market. As proposed, the RSR was designed to supplement

AEP-Ohio's generation revenue stream to produce $826 million annually,'''fi The

differential used to calculate the RSR is based on the "iostn revenue associated with

customer shopping.14' As a means of providing AEP-Ohio with revenue it could not

recover through its SSO rates and capacity charges to CRES providers, the RSR is

nothing more than a prohibited transition revenue recovery mechanism.148

Likewise, the PTR, as AEP-Ohio witness Nelson explained, would recover "lost

revenue" because "[t]he Capacity payments received by AEP Ohio cannot be mitigated

by opportunity sales in the market alone" after the Pool Agreement is terminated.'4g To

calculate the amount to be recovered through the PTR, AEP-Ohio would "compare the

lost AEP Pool capacity revenue to increases in net revenue related to new wholesale

transactions or decreases in generation asset cc7sts that result from the AEP Pool

termination.=150 AEP-Ohio proposes to then collect the "tost" revenue through the

146 Icd. at 33.

147 See ESP if Order at 34-35 (calcubating the level of the RSR necessary to meet the $826 million
revenue target as shopping increases and SSO revenues decrease).

141 EEU-t3hio Ex. 124 at 23-25.

199 AEP-Ohio Ex. 103 at 21.

150 Id. at 22-23.
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PTR.'51 Since the calculation is designed to ensure that AEP-Ohio can continue to

recover generation-related revenue that is not recoverable in the market, the PTR is

another mechanism to recover transition revenue.152 Although the Commission

required AEP-.fJhio to satisfy certain conditions153 prior to implementing the PTR to

increase electric bills, those conditions do not change the fact that the PTR authorizes

AEP-Ohio to recover transition revenue or its equivalent. Accordingly, the ESP li

Order's canditions do not change the unlawful nature of the rider.

The Capacity Order and the ESP 11 Order have largely ignored the arguments of

IEU-Ohio and other intervenors which demonstrate that AEP-Ohio's proposals are, in

substance, simply another request for transition revenue. The Capacity Order entirely

failed to address the issue, and the ESP If Order only contained the following two

sentences addressing the argument:

Further, we reject the claim that the RSR allows for the collection of
inappropriate transition revenues or stranded costs that should have been
collected prior to December 2010 pursuant to Senate Bill 3, as AEP-Ohio
does not argue its ETP did not provide sufficient revenues, and, in light of
events that occurred after the ETP proceedings, including AEP-Ohio's
status as an FRR Entity, AEP-Ohio is able to recover its actuat costs of
capacity, pursuant to our decision in the Capacity Case. Therefore,
anything over RPM auction capacity prices cannot be labeled as transition
costs or stranded costs.l4.

The above-quoted statement, however, is factually incorrect and entirely illogical.

'5' fd: at 22.

152 IEU-Ohio Ex. 124 at 21-23.

'53 The ESP q1 Order states, "in the event AEP-Ohio seeks recovery under the PTR, AEP-Ohio must first
demonstrate the extent to which the Pool Agreement benefitted Ohio ratepayers over the long-term and
the extent to which the costs anrflor revenues should be allocated to Ohio ratepayers. Further, AEP-Ohira
must demonstrate to the Commission that any recovery it seeks under the PTR is based upon costs
which were prudently inr.A,}rred and are reasonable." ESP 11 Order at 49.

'54 1d.at32.
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First, AEP-Ohio has in fact claimed in the ESP 11 Case that its prior rates were

insufficient;-'55 however, this statement has absolutely nothing to do with whether the

RSR allows AEP-Ohio to collect transition revenue. Second, AEP-Ohio is not an FRR

Entity, AEPSC made an FRR Alternative election under the RAA for the combined pool

of American Electric Power Co., Inc. ("A.EP") operating companies in PJM, which

includes AEP-Ofiio.'5& Thus, the FRR Entity is AEPSC on behalf of all the AEP-East

operating companies, and the footprint is the AEP-East region, not the AEP-Ohio

service territory. AEP-Ohio does not dispute this fact.'5z

Additiona!(y, whatever opportunities the RAA may provide an FRR Entity to

charge above-market rates for generation capacity service again have absolutely

nothing to do with whether the Commission may, under Ohio law, approve a certain

charge.158 Ohio law provided each EDU with a time-limited opportunity to seek and

obtain generation-related transition revenue associated with the transition to a

competitive market. Before authorizing collection of any transition revenue, the

Commission had to find that the costs were "prudently incurred," "legitimate, net,

verifiable, and directly assignable or allocable to retail electric generation servir,..e

provided to efectric consumers in this state," "the costs are unrecoverable in a

''s AEP-Ohio Ex. 101 at 7-9 (the Commission "acted to prevent utilities from collecting the higher market-
based rates-')-

166 IEtJ-Oh3o Ex. 125 at 23; AEP-Ohio. Ex. 103 at 9; see also Initia0 Brief of IEU-Ohio at 85 (June 29,
2012).

167 "Through the PJM planning year 2014/2015 (PY14/15) AEP Of ►io together with the other AEP East
operating companies, APCo, I&M, KPCo, Kingsport Power Company and WPCo, have elected as a group

(East System) to be under the FRR option in PJM. This requires the East System to provide its own
capacity resources to meet its load obligations rather than rely on the PJM RPM market to provide
capacity resources." AEP-Ohio. Ex. 103 at 9.

1$$ Tongren v. Pub. Ufid. Comm., 85 Ohio St.3d 87, 89 (1999)e
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competitive market" and the EDU "would otherwise be entitled an opportunity to recover

the costs."'59 As described above, the RSR, Capacity Shopping Tax, and the PTR are

designed to provide AEP-Ohio with generation-related revenue that it claims that it will

not be able to collect in a competitive market. 1-hose riders, therefore, are unlawful,

regardless of what might be authorized under the RAA by a state regulatory agency with

the proper jurisdictional authority.

As Mr. Hess's testimony demonstrates, the one-and-done opportunity to recover

above-market generation revenue was through the ETP process.'s° The time for that

recovery is long gone (and AEP-Ohio agrees).161 Based on the unequivocal restriction

on the Commission's authority,. the ETP settlerrtent, and the unrebutted testimony that

the RSR, Capacity Shopping Tax, and the PTR collect above-market generation-related

revenue, the ESP II Order unlawfully and unreasonably authorized these three

provisions of the ESP_

The ESP II Order's authorization is also unreasonable and unlawful because it

completely ignores AEP-Ohio's analysis that the cash flow available from the utilization

of the generating fleet will be (assuming AEP-Ohio collects RPM-Based Pricing 162), over

the longer term, some $22 billion in excess of the cash flow level required to support the

currently recorded generation asset book values.163

159 Section 4928.39, Revised Code.

960 IEU-Ohio Ex. 124, passim.

16' id at 14

" #EU-0hio Ex. 117.
"^'OCC and IEU-Ohio both introduced an internaf analysis conducted by AEP that demonstrates that 'the
estirriated generation cash flows are sufficient to recover the companies' generating assets." OCC Ex:
104 at 4; IEU-0hio Ex. 124 at Exhibit KMM-23; see also !EU-E)hio Ex_ 117. in fact, the document shows
that even with an estimated $100 miilion per year in additional environmental expenditures from 2012-
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5. The ESP fr Order is unlawful and unreasonable because it assumes
that the Commission may invent and apply a cost-based ratemaking
methodology for purposes of authorizing a significant increase in the
price for generation capacity service. It is similarly unlawful and
unreasonable because it authorizes AEP-Ohio to defer the
uncollected portion of this significant increase in the price for
generation capacity service and then, after the term of the ESP,
collect such portion plus interest charges through non-bypassable
charges applicable to shopping and non-shopping customers.

Although the price AEP-Ohio is allowed to charge for generation capacity service

is squarely in front of the Commission in the Capacity Case through IEiJ-Ohio's

Application for Rehearing, as well as the Applications for Rehearing filed by several

other parties, the ESP 11 Order has also injected the same contested issues into the

.ESP ld Case.164 As previously noted, the Capacity Order referred to the ESP It Case

the determination of how the difference between the RPM-Based Price billed and

collected from CRES providers for shopping load and $188.88/MV1l-day would be

collected, and did so after the record in the ESP tt Case closed.165 The ESP it Order

authorizes the RSR under Section 4928.143(B)(2)(d), Revised Code, and the Capacity

Shopping Tax under Section 4928.144, Revised Code, to recover the difference

between the $188.88/MW-day price and the RPM-Based Pride,

In addition to the fact that the stattJtary timeframe for approving transition

revenue has long since passed, the Commission is otherwise without authority to invent

and apply a cost-based ratemaking methodology for purposes of substantially

2014, AEP's generating function would generate positive cash flows more than $22 billion in excess of
the asset book valuee t7CC Ex. 104 at 4: The AEP-Ohio specific cash flows are identified in a
confidential exhibit: lEU-Ohio Ex: 121. !£lP-C}hio also addressed the confidential AEP-Ohio specific cash
flows in the confuientiai portion of its Initial Brief filed in this proceeding. Initial Brief of IEll-Ohio at 55
(June 29, 2012).

54 ESP tl Order at 36, 51-52.

165 Capacity Order at 23.
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increasing AEP-Ohio's compensation for generation capacity service. The Commission

may only exercise that jurisdiction conferred upon it by the Ohio Revised Code.tss

With the enactment of Amended Substitute Senate Bill 3(",SB 3"), generation-

related retail electric service became, and remains today, a competitive retail electric

setvice.'&' The Ohio Supreme Court has held on several occasions that the generation

component of retail electric service is not subject to the Commission's regulation:

filt is well settled that the generation component of edectriG service is not
subject to commission regulation, !n Constellation NewEnergy, Inc., 104
Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 2, we stated that SB.
3 `provided for restructuring Ohio's electric-utility industry to achieve tetaii
competition with respect to the generation campdnent of electric service.'
R.C. 4928.03 specifies that retail electric-generation service is competitive
and therefore not subject to commission regulation, and R.C. 4928.05
expressly removes competitive retail electric services from commission
regulation.'ss

The definitions in Section 4928.01, Revised Code,169 in combination with the

declarations and timitations in Sections 4928.03 and 4923.05, Revised Code, likewise,

7`itne WarnerAxS v. Pub. l.lfit. Comm., 75 Ohio St.3d 229, 234, 661 N.E. 2d 1097 (1996).

,ea "8eginning on the starting date of compe6tive retail electric service [January 1, 2001J, retail electric
generation, aggregation, power marketing, and power brokerage services supplied to consumers within
the certified territory of an electric utility are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers." Section 4928:03, Revised Code (emphasis
added).

,se
Indus. Energy Users-Ohio v. Pub. f1ti1. Comm., 117 Ohio St.3d 486, 2008-0hio-990 at 120. The

Court's use of "regulation" was in reference to the Cornmission's ability to use its traditional "cost-faa.sed'
ratemaking authority. ki. at%19. That Court was effiectively holding that in the context of competitive retail
electric services, the Commission coukt only approve rates based on market prices, just as AEP-Ohio has
claimed. IEU-Ohio Ex. 119 at 18.

169 "RetaiE electric service' means any service involved in supplying or arranging for the supply of
electricity to ul6mate consumers in this state, from the point of generation to the point of consumption.
For the purposes of this chapter, retail electric service includes one or more of the fo#lowing "service
components°: generation service, aggregation service, power markefing service, power brokerage
service, transmission service, distribution service, ancillary service, metering service, and billing and
collection service." Section 4928.01(A)(27), Revised Code.

"'Competi6ve retail electric service' means a component of retail electric service that is competitive as
provided under division (B) of this section.' Section 4928.01(A)(4), Revised Code.

{G38594:11 } 58

000000244



make clear that the Commission may not lawfully supervise or regulate any service

involved in supplying or arranging for the supply of electricity to ultimate consumers in

Ohio, from the point of generation to the point of consumption, once that service is

declared competitive, except under very narrowly defined circumstances. From these

deflrtitions and limitations, this conclusion holds irrespective of the force of federal

preemption regarding sales for resale transactions1'° and regardless of whether the

service is called wholesale or retail.

The definition of "retail electric service" includes any service, i.e., generation,

transmission, and distribution service, from the point of generation to the point of

consumption ", Since January 1, 2001, the effective date of competitive retail electric

service, generation service has been deemed competitive. Section 4928.03, Revised

Code, provides:

Beginning on the starting date of competitive retail electric service, retail
electric generation, aggregation, power marketing, and power brokerage
services supplied to consumers within the certified territory of an electric
utility are competitive retail electric services"2 that the consumers may
obtain subject to this chapter from any supplier or suppliers.

Because the General Assembly declared retail electric generation service

competitive many years ago, that service (which by definition includes any generation

97° Of course, the Commission can exercise no authority except that authority that has been delegated to
it by the General Assembly. To have any jurisdiction over wholesale services, the Commission would
thus have to find some specific grant of auttiority by the General Assembly and this fundamental principle
is true irrespective of the powers conveyed to the federal government. But the General Assembly could
not lawfully delegate authority to the Commission to regulate or supervise who(esale electric transactions
because the authority to regutate commerce among the states is reserved to the federal government.
U.S. Const., Art. !, §$, cf. 3.

171 Sectton 4928.01 (A)(27), Revised Code.

172 The definition of "retail electric service" (in combination with the balance of Chapter 4928) also makes
it clear that a service component or function is either competitive or non-cotnpetitive. Because non-
compeiitdve service components are cietined to be everything except competitive service components or
functions, a service component must either be competitive or non-cornpetitive.
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service from the point of generation to the point of consumption) is not subject to the

Commission's supervision or regulation except as may be specifically permitted by

Sections 4928.141 to 4928.144, Revised Code (which relate exclusively to the

establishment of an SSO for retail electric customers), and Section 4905_06, Revised

Code, as it provides for safety and reJiability:173 Additionalty, Section 4928.05(A),

Revised Code, precludes the Commission from regulating such a competitive service

under Chapter 4909, Revised Code. Thus, the Commission is barred from using its

supervisory powers or the regulatory authority in Chapters 4905, 4305, and 4928,

Revised Code, except as specifically noted, to address pricing for any generation

service from the point of generation to the point of consumption.

With respect to establishing rates for competitive retail electric services, the

Commission's authority is limited to an EDU's SSO1"4 The Supreme Court has also

held that concerns about the future do not empower the Commission to create remedies

beyond those permitted by the law,'75 As the Commission held in its decision denying

recovery of closure costs for the Sporn 5 generating facility:

Pursuant to Sections 4928.03 and 4928.05(A)(1), Revised Code, retail
electric generation service is a competitive retail electric service and,
therefore, not subject to Commission regu3ation, except as otherwise
provided in Chapter 4928, Revised Code. Just as the construction and
maintenance of an electric generating facility are fundamental to the

'a3 Section 4928.05(A), Revised Code.

'rA "On and after the starting date of compefitive retail electric seivice, a competitive retail electric service
supplied by an electric utility or electric services company shall not be subject to supervision and
regulation ... by the public utilities commission urader Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code, except sections 4905.10 and 4906.31, ciivision (B) of section 4905.33, and sections
4905:35 and 4933.81 to 4933.90; except sectons 49(}5.06, 4935.03, 4963:40, and 4963.41 of the
Revised Code on1y to the extent related to service reiialaility and public safety; and except as otherwise
provided in this chapter:" Section 4928.05(A)(1), Revised Code (emphasis added).

175 !»dus. Energy Users-Ohio v. Pub. tlti!_ Comm., 117 Ohio St.3d 486, 2008-Ohio-990 at 123_
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generation comporient of electric service, we find that so too is the closure
of an electric generating facility. Additiona(iy, although there are
exceptions in Section 4928.05(A)(1), Revised Code, that permit
Commission regulation of competitive services in some circumstances, the
enumerated statutory exceptions do not include Sections 4305.20 and
4905.21, Revised Code, which otherwise govern applications to abandon
or close certain facilities.

OP also requests approval of a rider to collect the costs associated with
the closure of Sporn Unit 5. As discussed above, Section 4928.Q5(A)(1),
Revised Code, generally prohibits Commission regulation of retail electric
generation service. However, that section expressly provides that it does
not limit the Commission's authority under Sections 4928.141 to 4928.144,
Revised Code.176

Despite the Commission's acknowledgement that it can only regulate retail

electric service rates as part of an SSO, the Commission authorized AEP-Ohio to collect

an above-market price for capacity under its general supervisory powers, and under

Section 4905.13, Revised Code, authorized AEP-Ohio to defer for future collection the

difference between RPM-Based Pricing and $188.881MW-day in the Capacity Order.177

It then compounded the Capacity Order's errors by unlawfully authorizing, in the ESP il

Order, AEP-C}hio to recover this difference through the RSR and the Capacity Shopping

Tax. Because the riders unlawfully authorized and guarantee above-market

compensatian for competitive generation-related service, they are unlawful and

unreasonable.

176 In the Nlatter of the Application of Ohio Power Company for Approval of the Shutdou+n of Unit 5 of the
Philip Sporn Generating Station and to Estabfish a Plant Shutdowfa Ridor, Case No. 10-1454-EL-Rt?R,
Finding and Order at 16-17 (Jan. 11, 2012) ("Sporn necision"}.

177 Capacity Order at 12-13, 23
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6. The ESP il Order is unlawful and unreasonable because it functions
to permit AEP-Ohio, an electric distribution utitity ("EDU"), to evade
statutory corporate separation requirements that call for strict
separation between competitive and non-competitive lines of
business and services and because it approves an SSO which
insulates AEP-Ohio's competitive generation business from the
discipline of the electricity market. The RSR, Capacity Shopping
Tax, and PTR all function to allow AEP-Ohio, the EDU, to evade such
corporate separation requirements, collect above-market generation-
related revenue and insulate AEP-Ohio's competitive generation
business from the discipline of the electricity market. Following
AEP-Ohio's proposed and untimely transfer of its generating assets
to an affiliate, AEP Generation Resources Company ("Genco°), these
three riders will further violate such corporate separation
requirements by allowing AEP-Ohio to collect, on a non-bypassable
basis, above-market generation-related revenue and remit such
revenue to Genco thereby insulating Genco's competitive generation
business from the discipline of the electricity market.

Chapter 4928, Revised Code, and the rules the Commission has adopted to

implement the corporate separation requirements are designed to assure that retail

customers as well as CRES providers are not subjected to the EDU's discretion in ways

that would allow the EDU to favor its or its affiliate's assets or competitive lines of

business.'7'3 The ESP 11 Order violates the corporate separation requirements, which

call for a strict separation between competitive and non-competitsve services. The ESP

11 Order also violates the corporate separation requirements because it authorizes an

SSO that functions to insulate AEP-Ohio's competitive generation business from the

discipline of the electricity market. As Mr. I-iess explains:

Instead of being competitively neutral, AEP-Ohio, the EDU, is selectively
advancing proposals to provide its generation business segment with
financial and other benefits or preferences not available to any other
supplier of generation service. Throughout this proceeding and in other
cases, AEP-Ohio has often portrayed itself as competing with CRES
suppliers even though AEP-Ohio, the EDU, can only provide generation

'TS See, e.g., Section 4928.17, Revised Code; Rule 4901:1-16, OAC; Rule 4901:1-37, OAC; IEU-Ohio Ex.
124 at 26.
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supply when a customer is not served by a CRES supplier. AEP-Ohio has
also asserted that the generation supply benefits of Ohio's customer
choice must be delayed to allow AEP-Ohio to adjust its latest business
model. The claim that AEP-Ohio needs additional time is irreconcilably
inconsistent with the somewhat unique wires-transfer corporate separation
plan approved by the Commission for AEP-Ohio, It is also my
understanding that any competitive service provided by AEP-Ohio, the
EDU; must be provided through a separate entity that is not benefitted by
anything that AEP-Oio, the EDU, does with regard to the provision of
non-competitive services.

When AEP-Ohio's capacifiy charge, Pool Termination Provision and RSR
proposals are considered in light of the role and purpose of the corporate
separation requirements, I believe it is clear that the Modified ESP is
essentially an attempt to bypass the corporate"separation requirements for
the benefit of AEP-Ohio's generation business segment and to the
disadvantage of retail customers and CRES suppliers_ Thus, the blueprint
used by AEP-Ohio to assemble its Modified ESP ignores the buildin^ code
established by the General Assembly and the Commission's rules.1'

As a result of the ESP It Order, AEP-Ohio's corporate separation violations through the

RSR, Capacity Shopping Tax, and the PTR will occur in two stages.

Before AEP-Ohio satisfies the full structural corporate separation requirement

that has been part of Ohio law for more than a decade, AEP-Ohio will be providing its

generation business preferential treatment'80 through the rates charged by the EDU

function in its capacity as a default supplier of generation service. While AEP-Ohio

continues to operate under functional corporate separation in accordance with Section

4928.17(C), Revised Code, its separation plan must provide "for ongoing compliance

with the policy specified in section 4928.02 of the Revised Code.U Section 4928.02(H),

Revised Code, states that it is the policy of the State to ensure effective competition in

the provision of retail electric service "by prohibiting the recovery of any generation-

s79 IEU-Ohio Ex. 124 at 30-31.

"0 Section 4928.77(A)(3), Revised Code, prohibits the extension of any undue preference to an affiliate,
division, or part of fts business.
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related costs through distribution or transmission rates." The Commission has correctly

concluded that a non-bypassable charge to recover generation-related costs would

result in a subsidy of generation services through a rider that is collected from all

distribution customers.181 Despite this prohibition, the non-bypassable RSR, Capacity

Shopping Tax, and PTR will allow AEP-Ohio to recover generation-related costs from all

of its distribution customers at a point in time when AEP-Qhio's generation business is

required to be a stand-alane, . separate business, fully on its own in the competitive

market.

After the transfer of generating assets and a delayed, eventual compliance with

Ohio's corporate separation requirements, the ESP !i Order allows AEP-Ohio to violate

corporate separation requirements by permitting it to "pass through" the above-market

SSO revenue coilected through the RSR, Capacity Shopping Tax, and PTR to Genco,

its competitive affiliate.t82 The transfer of above-market generation revenue to Genco

provides Genco an undue preference in violation of Section 4928.17(A)(3), Revised

Code, and provides Genco an unfair competitive advantage in violation of Section

4928.17(A)(2), Revised Code. Under this arrangement, AEP-Ohio, the EDU, will pass

all generation-related revenue, including the RSR, Capacity Shopping Tax, and PTR

revenue to Genco.1 $3 Because the competitive affiliate will receive the revenue AEP-

Ohio has identified is necessary to make up for the "lcst" generation-related revenue

associated with shopping, these three generation-related non-bypassable riders

'a' Spom Decision at 19.

,sz AEP-Ohio. Ex. 104 at 6-8.

'R3 !d. at B.
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improperly subsidize Genco's competitive generation function, effectively evade the

corporate separation requirements and are unlawful and unreasonable.

7. The ESP il Order is unlawful and unreasonable because it fails to
promote the State policy contained in Section 4928.02, Revised
Code. As the Commission found in the Capacity Order°S1" market-
based pricing promotes the policies contained in Section 492$.02,
Revised Code, by incenting shopping, promoting true competition,
and by placing EDUs and CRES providers on a(evei playing field.
Despite finding that market-based pricing promotes State policy, the
ESP 11 Order authorizes AEP-Ohio to collect above-market pricing for
generation-related services through the RSR, PTR, Capacity
Shopping Tax, and the GRR.

Section 4928.02, Revised Code, declares the State policies the Commission is

obligated to effectuate pursuant to Section 4928.06, Revised Code. These policies

generally support customer choice, reliance on market-based approaches to set prices

for competitive services such as generation service, and strongly favor campetition to

discipline prices of competitive services. And the Commission has confirmed that

"standard service offers must be consistent with state policy under Section 4928.02,

Revised Code.»185

The Commission notes that Section 4928.06, Revised Code, makes the
policy specified in Section 4928.02, Revised Code, more than a statement
of general policy objectives. Section 4928.06(A), Revised Code, imposes
on the Commission a specific duty to "ensure the policy specified in
section 4928.02 of the Revised Code is effectuated.'°

'&` Hereinafter "Capacity C3rder' shall refer to the July 2, 2012 Opinion and Order in In the Matter of the
Commission Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power
Company, Case No. 10-2929-EL-UNC and "Capacity Case" shall refer to the docket above (Case No.
10-2929-EL-U NC).

185 In the Matter of the Application of the Cincinnati Gas & Electric Company to Modify its Nonresidential
Generation Rates to Provirte for Market-Based Standard Service Offer Pncing and to Establish an
Alternative Competitive-Bid Service Ration Option Subsequent to the Market Development Period, Case
Nos. 03-93-EL-ATA, et af.,Order on Remand at 37 (Oct. 24, 2007) (ciirng Eiyria Foundry Co, v: Pub. Uti1.
Comm., 114 Ohio St.3d 305 (2007)).
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Moreover, we disagree with FirstEnergy's claim that Section 4928.02,
Revised Code, does not impose any obligations or duties upon the
Companies. The Ohio Supreme Court recently held that the Commission
may not approve a rate plan which violates the policy provisions of Section
4928.02, Revised Code. See Elyiia Founrlry v. Pub. Util. Comm. (2007),
114 Ohio St. 3d 305. Accordingly, an electric utility should be deemed to
have met the statutory requirements of Section 4928.142(A), Revised
Code, only to the extent that the electric utility's proposed MRO is
consistent with the policies set forth in Section 4928.02, Revised +Code.1$6

As the Commission correctly determined, an SSO may only be approved if it

complies with State policy; however the as-approved Modified ESP does not promote

State policy.

In the Capacity Order, issued July 2, 2012, the Commission found that market-

based pricing supports State policy. "RPM-based capacity pricing will stimulate true

competition among suppliers in AEP-Ohio's servioe territory" and will "incent

shappinge"i$7 The Commission also found that RPM-Baseci Pricing has "been used

successfully throughout Ohio and the rest of the PJM region and puts electric utilities

and CRES providers on a level playing feld."188 The Capacity Order did not find that an

above-market capacity charge could comply with Section 4928.02, Revised Code, and

the Commission's reasoning in that Order implicitly rejects the notion that above-market

capacity pricing is compatible with Section 4928.02, Revised Code "$g

7e' In the Matter of the Application of Ohio Edison Company, The Cleveland E/ectric Illuminating
Company, and The Toledo Edison Company for Approval of a Market Rate Offer to Conduct a
Compefrtive Brdding Process for Standard Service Offer Electric Generation Supply, Accounting
Modifications Associated with Reconciliatdon Mechanism, and Tariffs for Generation Service, Case No.
08-936-EL-SSQ, Opinion and Order at 13-14 (Nov. 25, 2008); see also Elyria Foundry v Public Utif.
Comrn.,114 Ohio St. 3d.305 (2007).

18' Capacity Order at 23,

issJd

?$g As noted in IEU-®hio's Application for Rehearing in the Capacity Case, the Corrtmission did not
cornply with the State law or act within fts jurisdictiona( scope of authority when it invented and applied a
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Despite the State's policies and the Capacity Order's reaffirmation that market-

based pricing complies with State policy, the ESP I! Order authorizes AEP-Ohio to

increase electric bills so that it can collect hundreds of millions of dollars in above-

market, generation-related compensation through the RSR, PTR, Capacity Shopping

Tax, and the GRR.'90 This outcome violates Ohio policy, the Commission's duty to

effectuate that policy and conflicts with the Commission's findings in the Capacity Order.

Therefore, the ESP II Order is unlavsrful and unreasonable.

8. The ESP 11 Order is unlawful and unreasonable because it fails to
recognize that the rates and charges applicable to non-shopping
customers also are providing AEP-Ohio with compensation for
generation capacity service, it ignores or disregards the fact that
AEP-Ohio has maintained that non-shopping customers are, on
average, paying nearly twice the $188.88/MW-day price, and it fails to
establish a mechanism to credit such excess compensation obtained
from non-shopping customers against any deferred balance the ESP
II Order in combination with the Capacity Order work to create by
comparing RPM-Based Pricing to the $188.88/MW-day price. The
non-symmetrical and arbitrary bias embedded in these Orders'
description of how the Capacity Deferral shall be computed
guarantees that AEP-Ohio shall collect in the aggregate, total
revenue for generation capacity service substantially in excess of
the revenue produced by using the $188.88/MW-day price to
determine generating capacity service compensation for shopping
and non-shopping customers.

The ESP f I Order is unlawful and unreasonable inasmuch as it fails to recognize

that AEP-Ohio secures compensation for generation capacity service from non-

cost-based ratemaking methodology to develop a$188:88lM1N-day capacity price and referred a decision
conceroing the recovery of the difference between the price it permitted AEP-Ohio to bill and collect from
CRES providers to the ESP !{ Order. In the ESP 11 Order, the Commission abandoned the State policy
and authorized uniawrul and shopping killing non-bypassable charges that will skew customer choice for
years to come.

190 See ESP 11 Order at 31-37, 70-77 (authorizing the RSR, which causes the ESP, based upon the
Commission's own quargtification, to be more expensive than the market-based MRO optian by hundreds
of millions of dollars); ESP 11 Order at 36, 52 (authorizing the Capacity Shopping Tax); ESP fl Order at 49
(conditionally authorizing a yet-to-be-defined amount through the PTR). As Attachment A indicates, the
Capacity Shopping Tax wifl collect an es6mated $447 mjAion.
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shopping customers receiving default generation supply and from the generation

capacity service pricing that applies in the case of shopping customers_ €n the case of

non-shopping customers, AEP-Ohio claimed that it was receiving, on average and prior

to the ESP If Order, generation capacity service compensation at a rate of $355{MViJ-

ciay.191 Thus, according to AEP-Ohio, its SSO customers are providing AEP-Ohio with

significantly more compensation for generation capacity service than AEP-Ohio would

be able to obtain if the Commission-specified $188.88/MW-day price governed

compensation for generation capacity service from SSO customers. It is unreasonable

and unlawful for the Commission to substantially increase AEP-Ohio's compensation for

generation capacity service by authorizing a price of $188.88/MW-day in the case of

shopping customers and then ignore the much higher level of generation capacity

service compensation available to AEP-Ohio through its SSO for purposes of measuring

the actual total generation capacity service compensation difference caused by limiting

the compensation collected from CRES providers to RPM-Based Pricing. The analytical

bias in the ESP EI Order works to totally ignore excessive generation capacity service

compensation available to AEP-Ohio through the SSO.

To eliminate this non-comparable, unreasonable and unlawful discrimination

between generation capacity service compensation in the case of SSO customers and

shopping customers and to avoid overstating the amount of the Capacity Deferral

payable by shopping and non-shopping customers, the Commission must grant

rehearing. More specifically, the Commission must modify the ESP 11 Order to credit the

amount of generation service capacity compensation available from SSO customers

18, Tr. Voi. V at 1438.
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above the $188.88/MW-day price against the amount of the Capaeity Deferral eligible

for recovery through non-bypassable riders.

9. The ESP It Order is unlawful and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of
IEU-Ohio witness Kevin Murray contained at page 49 of IEU-Ohio
Exhibit 125, which, if adopted, would provide much needed
transparency to the process AEP-Ohio used to derive the billing
determinants for generation capacity service.

The ESP li Order unlawfully and unreasonably failed to ensure that AEP-Ohio's

generation capacity service charge will be billed in accordance with a customer°s Peak

Load Contribution ("PLC") factor that is the controlling billing determinant under the

RAA,19z Through its testimony and briefs, IEU-C?hio demonstrated the lack of

transparency that currently exists with regard to the PLC billing determinant.193 The

means by which AEP-Ohio is specifying each customer's PLC has never been identified

by AEP-Ohio. Despite the fact that no party challenged iEU-Uhio's testimony or briefs

on this issue, the Commission failed to require AEP-Ohio to immediately disclose how it

assigns a PLC value fc, each customer.

Instead, the ESP II Order directs AEP-Ohio to set up a meeting with the Ohio EDI

Working Group (uCWEG")194 within 30 days after the issuance of the ESP 11 Order to

"develop an electronic system to provide CRES providers access to pertinent customer

data, including but not limited to, PLC and [network service peak load] values and

'g2 The issue is material to the ultirnate outcome of this case because, without disclosure of the means by
which the PLC is disaggregated from AEP East down to AEP-Ohio and then down to each AEP-Ohio
customer, it is not possible to test AEP-Qhio's specification of PLCs, determine whether Ohio customers
are disproportionately covering the AEP East FRR capacity obligation, or determine whether certain
customers or customer classes within AEP-Dhio's territory are unfairly being assigned their PLCs.

193 IEU-Ohio Ex. 125 at 49; Initial Brief of IEU-Ohio at 91-92 (June 29, 2012}; Reply Brief of IEU-Ohio at 5,
54 (July 9, 2012).

'94 EDI is defined as electronic data interchange. ESP II Order at 41.
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historical usage and interval data no later than May 31, 2014.,'195 Unfortunately, the

ESP P! Order will allow AEP-Ohio's PLC allocation process to remain a mystery for

another two years.

The Commission must grant rehearing and require AEP-Ohio to publicly disclose

the means by which the PLC is disaggregated from AEP-East down to AEP-Ohio and

then down to each AEP-Ohio customer. This action is required regardless of the pricing

method used to identify capacity charges because any capacity charge must be applied

to the proper billing determinant. (t is also important to note that this PLC specification

requirement is critically important to the determination of how much revenue AEP-Ohio

may eventually be able to collect for generation capacity service through the Capacity

Shopping Tax since RPM-Based Pricing applies to the PLC. Calculating the difference

between RPM-Based Pricing and $108.88fMW-day requires a transparent and proper

identification of PLCs.

10. The ESP li Order is unlawful and unreasonable because the GRR
cannot be lawfully approved under Section 4928.143{B}{2){c},
Revised Code.

The ESP fl Order authorizes a non-bypassable GRR, at an initial rate of zero,

pointing to Secti®n 4928.143(B)(2)(c), Revised Code.196 As discussed below, the ESP

fl Orde(s approval of the GRR is neither lawful nor reasonable.

zss td.

ss Id. at 24.
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A. The ESP tf Order is unlawful and unreasonable because it
authorizes AEP-Ohio to establish the GRR to recover the cost of
compliance with Section 4928.64, Revised Code (renewable
energy resource requirements), through a non-bypassable charge
in viofation of Ohio law. Section 4928.64(E), Revised Code, states
that all costs incurred by an EDU to comply with such
requirements shall be bypassable by any consumer that has
exercised its choice of supplier under Section 4928.03, Revised
Code. The ESP Ii Order is also unlawful and unreasonable
because the Commission violated Section 4903.09, Revised Code,
by failing to address this issue raised on brief by lEU-lJhio; the
Ohio Supreme Court has held that the failure to address all
material matters brought to the Commission's attenti;on is a
reversible error.

The ESP II Order is unlawful and unreasonable in several respects. Although

Section 4928.143(B)(2)(c), Revised Code, authorizes the Commission to approve a

non-bypassabte charge for a generating facility if certain requirements are satisfied, the

Section cannot authorize a non-bypassable rider to recover the cost of compliance with

reneerwabfe energy requirements. Specifically, Section 4928_143(B), Revised Code,

states that the Commission cannot approve a provision of an ESP that is "contrary" to

Section 4928.64(E), Revised Code.197 Section 4928.64(E), Revised Code, states that

"faJtl costs incurred by an electric distribution utility in complying with the requirements

of this section [renewable energy requirements] shall be bypassable by any consumer

that has exercised choice of supplier under section 4928..03 of the Revised Code."

(Emphasis added.) According to AEP-Ohio, the only project cost scheduled for

collection through the GRR is related to Turning Point, a proposed 49.9 MW solar

generating facifity; the only purpose of the Turning Point project is to comply with

renewable energy requirements.198

,97 Secfion 4928.143(B), Revised Code.

198 Tr. llot, ti at 704; Tr. Vol, V[f at 2124.

{G38514:11 }
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renewable resources.'9$ Accordingly, the GRR violates the statutory prohibition against

recovering the cost of compliance with renewable energy requirements through a non-

bypassable charge. Because the non-bypassable feature of the GRR is unlawful, the

Commission must grant rehearing and reject the GRR or make it bypassable.

The ESP 11 Order is also unlawful and unreasonable because it fails to address

this issue which was raised by IEU-Ohio during the evidentiary hearings preceding the

ESP Ii Order and during the briefing process. It is reversible error if the Commission

"initially failed to explain a material matter," that mmatter was again brought "to the

cornmission°s attention through an application for rehearing ... [and] the commission sti(t

failed to explain itseifi' on rehearing.2°® Because the Commission failed to address a

contested and material matter with a reasoned explanation as required by Section

4903-09, Revised Code, the ESP II Order is unlawful and unreasonabie.209

B. The ESP II Order is uniawful and unreasonable because the
Commission failed to make the findings required by Section
4928.143(Q)(2){c}, Revised Code, to support its authorizatiorti of
the GRR.

Even if the Commission could approve a non-bypassable rider to recover the

cost of compliance with renewable energy requirements, the ESP If Order is unlawful

and unreasonable because it approves the GRR prior to and without satisfying the

requirements contained in Section 4928.143(B)(2)(c), Revised Code. The ESP II Order

states that it is not making any decision regarding the appropriateness of the costs of

Turning Point, but nonetheless approves the GRR on the unrelated notion that the

199 Section 4928. 01 (A)(35), Revised Code.

2D" !R re Columbus Soutfaerrr Power Company, 128 Ohio St3d at 526-27.

201 ld
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Commission is "vested with the broad discretion to manage its dockets to avoid undue

delay and duplication of effcrt.°zoz

The ESP fl Order's holding that it can approve the GRR now and position AEP-

Ohio to satisfy the statutory conditions that must be met before the Commission can

approve a non-bypassabie cost-recovery mechanism in an ESP proceeding is

unreasonable and unlawful. It also works to promote the very duplication of effart that

the ESP [( Order says the Commission may avoid by managing its dockets.

Section 4928.143(B)(2)(c), Revised Code, requires the EDU seeking the non-

bypassable rider to demonstrate that the proposed generating facility is newly used and

useful after January 1, 2009, and is sourced through a CBP subject to rules adopted by

the Commission_ No such non-bypassable surcharge mechanism shall be authorized

by the Commission until there is first a determination in the ESP "... proceeding that

there is a need for the facility based on resource planning projections submitted by the

electric distribution utility." Section 4928.143(B)(2)(c), Revised Code, makes it clear

that the need for the facility must be demonstrated in the ESP before the Commission

has the authority to allow a non-bypassable cost recovery mechanism for a new

generation facility to become part of an ESP. The reason for these requirements is

obvious; equipping an EDU with the ability to recover the cost of a new generating

facility through a non-bypassable charge works against the pro-competitive goals of

Ohio law.

If the requirements of Section 4928.143(B)(2)(c), Revised Code, are met, the

Commission is not required to-but may-approve a surcharge under that Section, in

202 ESF" ii Order at 24_
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which case the rider "shall cover all costs of the utility specified in the application,

excluding costs recovered through a surcharge under division (13)(2)(b) of this section."

Whatever discretion the Commission may have to manage its dockets to avoid

duplication, the plain meaning of Secticn 4928.143(B)(2)(c), Revised Code, precludes

the Commission from approving a non-bypassab4e cost recovery mechanism under

Section 4928.143(B)(2)(c), Revised Code, and then pushing the satisfaction of

conditions precedent for the authorization of such a mechanism into other "dockets."

Ohio law does not allow the Commission to evade the clear constraints on its authority

expressed in Section 4928.143(B)(2)(c), Revised Code by kicking the required

determinations into other dockets or through a piecemeal review process conducted

outside the ESP in which the mechanism is proposed and approved.

The ESP i! Order's reliance on Duff v. Public Utilities Cornrrrissior?2°3 and Toledo

Coalition for Safe Energy v. Public Utilities Comrnission204 for the proposition that the

Commission may ignore the statutory requirements in this proceeding is without

merit.205 In Duff and Toledo, the Court deterrnined that Section 4901 _ 13, Revised Code,

provides the Commission with discretion to conduct its hearings. Section 4901.13,

Revised Code, provides that "[t]he public utilities commission may adopt and publish

rules to govern its proceedings and to regulate the mode and manner of all vatuatiorfs,

tests, audits, inspections, investigations, and hearings relating to parties before it."

While the Commission may set its own rules with respect to the governance of its

56 Ohio St.2d 367, 379 (1978).

69 Ohio St.2d. 559, 560 (1982).

205 ESP It Order at 24.
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hearings, those rules cannot conflict with more specific statutory reqiairements that

dictate how and when the Commission may exercise authority to increase electric bills

or approve non-bypassable cost recovery mechanisms that create a launching pad for

such increases 206 Because Section 4528.143(B)(2)(c), Revised Code, requires that the

identification of the facility, its sourcing through a CBP, the surcharge, and need must

be presented and addressed in the ESP proceeding; the Corrtimission does not have the

discretion to permit AEP-Ohio to submit this information and satisfy these statutory

requirements in separate proceedings.2°7

While the plain meaning of the statute is controlling, the requirement for fuil

review of a request for a non-bypassable generation-related rider in an ESP is also

consistent with the process the Commission must undertake when it reviews an ESP

application. Under Section 4928.143(C)(1), Revised Code, the Commission must

determine if the ESP is more favorable than an MRO. A non-bypassable placeholder

cost recovery mechanism with unspecified costs prevents the Commission from making

that determination in a manner that complies with the ESP versus MRO test because

205 See Youngstown Sheet & Tube Co, v. Lindley, 38 Qhio St.3d 232, 234 (1988).

207 Section 4928.143(B)(2)(c), Revised Code. Section 4928,143(C)(1), Revised Code, states that an
application containing a non-bypassable surcharge mechanism pursuant to Section 4928.143(B)(2)(b) or
(c), Revised Code, must be denied unless the Commission first ensures "..: that the benefits derived for
any purpose for which the surcharge is established are reserved and made available to those that bear
the surcharge." Since costs related to an EDU's compliance with Ohio's renewable energy portfolio
requirements must be bypassable for customers who exercise their choice rights, there can be no benefit
of the Turning Point facility for these customers. In the circumstances presented by the ESf' ll Case, the
approval of a non-bypassable cost recovery mechanism as a host for costs related to Turning Point is
also unlawful by the terms of Section 4928.143(C)(1), Revised Code. It is also important to note that
Section 4928.20(!4), Revised Code, obligates the Commission to encourage and promote large-scale
governmerttal aggregation programs and, within the context of an ESP proceeding, to "... consider the
effect on large-scale governmental aggregation of any nonbypassable generation charges, however
coltected, that would be established under that plan :.." Here agairt, the requirement that these required
determinations be made in the ESP proceeding and not in some unidentified other "dockets" has been
clearly written into Ohio law by the General Assembly. As v+rith the other requirements that must be met
before the Commission may authorize a non-bypassable cost recovery mechanism for generation-related
costs, the ESP 11 Order unreasonably and unlawfully omits compliance with Ohio law.

tc3ss14:11 } 75

000000261



the Commission will have no basis to determine whether the ESP as presented wiil

satisfy the test during the term of the ESP.

11. The ESP 11 Order is unlawful and unreasonab6e because it authorized
the Phase-In Recovery Rider ("PIRR") without allowing IEU-Ohio an
opportunity to present testimony or to introduce exhibits regarding
the effect of accumulated deferred income taxes ("ADIT") on the
carrying charges in the PIRR trespassing on lEU-Ohio's due process
rights.2 $ Generally accepted accounting principles, regulatory
principles, Court precedent, and Commission precedent all support
an offset to account for ADIT.

The ESP !I Order addresses only two issues with respect to the PIRR: (1) AEP-

Ohio's request to delay implementation of the PIRR until 2013; and (2) AEP-Ohio's

request to combine and average the PIRR rates209 and collect the averaged PIRR from

both CSP and OP customers. The Commission denied both requests.

Authorization of the PIRR, however, presented an additional issue that should

have been addressed in either the ESP If Case or through an evidentiary hearing in the

PIRR Case_z`'° Specifically, IEfJ-®hio sought Commission determinations addressing

the calculation of carrying charges on the deferred balance adjusted to account for

ADIT.2i1 Through a combination of procedural errors, the Commission did not address

this issue and trespassed on IEU-Ohio's due process rights as a result.

" Vectren Energy Delivery of Ohio, Inc. v. Pub Util. Comm., 113 Ohio St_3d 180, 192 {2007}.

209 There remains a deferred balance of approximately $7 rniltaon on the books of CSP. In the Matter of
the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover Deferred
Fuel Costs Ordered Under Section 4928:144, Ohio Revised Gode, Case Nos. 11-4920-EL-RDR, et al.,
Compliance Tariffs (Aug. 8, 2012) ("P1Rfi Case").

210 IEU-Ohio has filed an Application for Rehearing in the PIRR Case raising issues regarding the
treatment of the adjustment for ADIT.

211 IEU-Ohio Ex. 129.
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A. The ESP it Order is unlawful and unreasonabte because IEU-Ohio
was denied the opportunity to present evidence regarding the
effect of ADIT on the calculation of carrying charges in the PIRR
in violation of due process.

The Attorney Examiner, in the ESP 1/ Case, determined that the Cornmission

would only address the PIRR in the ESP !1 Case as it pertained to the two issues AEP-

Ohio raised in the Modified ESP Application: delaying the implementation of the rider

and spreading the costs of the rider to both CSP and OP customers.212 The Attorney

Examiner held that the remaining issues, which included ADIT, would be addressed in a

separate docket,213 the PIRR Case, and struck IEU-Ohio's testimony filed in the ESP 11

proceedings on that subject.214 In the PIRR Case, however, the Commission approved

AEP-Ohio's application without a hearing and vuithaut the development of an evidentiary

record regarding the contested issues highlighted by the comments submitted in the

separate PIRR Case.

The Commission's actions violate IEU-Ohio's due process rights. Due process in

a Commission proceeding requires that a party is: (1) given "ample notice;" (2)

"permitted to present evidence through the calling of its own witnesses;" (3) permitted to

"cross-examin[e] the other parties' witnesses;'° (4) laermitted to "introduce exhibits;" (5)

permitted to "argue its position through the filing of post hearing briefs;" and, (6)

permitted to "challenge the PUCO's findings through an applicat4on for rehearing.r,215

Failure to develop an appropriate record as a basis for the Commission's decision is

x:x Tr. Vol. IX at 2738-39.

213 !d

214 Tr. Vol. XIBI at 3635-36 (Striking portions of [EU-Ohio Ex. 129).

215 Vectren Energy Del#ver7r of Ohio, Inc. v. Pub Util. Comm., 113 Ohio St.3d 180, 192 {2007):
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grourid for reversal,216 Likewise, the United States Supreme Court has held that parties

have the right to a fair hearing,217 and that "[t)he right to such a hearing is one of 'the

rudiments of fair play;i:2'$

By granting the motion to strike IEU-Ohio's PIRR-related testimony in the ESP 11

Case and approving the PIRR in the PIRR Case without testimony or a hearing, the

Commission has denied IEU-Ohio a meaningful opportunity to demonstrate that

carrying charges should be calculated on a deferred balance adjusted for ADIT. As a

result, the Commission has violated IEU-Ohio's due process rights and the statutory

requirements governing the Commission's hearings. To remedy this violation, the

Commission should either grant rehearrng in the ESP 11 Case and allow the parties to

address the proper ADIT adjustments to the balance eligible for amortization through

the PIRR, or permit these issues to be addressed through an evidentiary hearing in the

PIRR Case in which IEU-Ohio has also submitted an application for rehearing.

B. The ESP 11 Order is unlawful and unreasonable because it fails to
direct AEP-Ohio to calculate the PIRR's carrying charges on
deferred balances adjusted for ADIT in accordance with generally
accepted accounting principles, regulatory principles, Court
precedent, and Commission precedeni The ESP II Qrder's failure
to require an ADIT adjustment permits AEP-Ohio to accrue
carrying charges . on overstatec! 6aalanices; thereby, requiring
customers to overcompensate AEP-Ohio.

Pursuant to Section 4928.144, Revised Code, the Commission must ensure that

the PIRR is just and reasonable, and the amounts deferred for collection through the

PIRR comply with generally accepted accounting principles. Moreover, in ensuring that

z,s Tongren v, Pub. tlftf. Corrrm., 85 Ohio St.3d 87, 92-93 (1999).

21 West Ohio Gas Co. v. Pub. t_ttil. Comm., 294 U.S. 63,70 (1935).

218 Ohio Bell Tel. Co. v. Pub. tlfit. Comm., 301 U.S. 292, 304-305 (1937).
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the PIRR is just and reasonable, the Commission must follow the policy and statutory

requirements set forth under Chapter 4928, Revised Code.z1s Because Section

4928.144, Revised Code, may convert bypassable charges into future non-bypassable

charges, the Commission must exercise the utmost caution to ensure that the phase-in

is just and reasonable. The Commission's jurisdiction and supervision over the phase-

in is ongoing,22° On rehearing, the Commission must exercise its ongoing jurisdiction

over the phase-in and direct AEP-Ohio to calculate carrying charges on deferred

balances adjusted for ADIT to ensure that the PIRR complies with generally accepted

accourtting principles, State policy, and precedent, because the PIRR, as approved in

the ESP It Order, is unlawful and unreasonable inasmuch as it requires customers to

overcompensate AEP-Ohio.

The PIRR, as approved, fails to comply with generally accepted accountirog

principles because AEP-Ohio has been authorized to accrue carrying charges on

deferred balances without an adjustment for ADIT. As Section 4928.144, Revised

Code, states, the Commission may authorize the creation of regulatory assets, but such

regulatory assets must comply with generally accepted accounting principles. CSP and

OP record regulatory assets (deferred expenses) and regulatory liabilities (future

revenue reductions or refunds) to reflect the economic effects of regulation by matching

expenses with their recovery through regulated revenues and income with its passage

a'' Section 4928.02, Revised Code, states that it is the policy of this State to ensure the availability of
reasonably priced eldctric service, and promote customer choice and competition. Section 4928.06(A),
Revised code, requires the Commission to ensure that the policy goals enumerated in Seec6on 4928.02,
Revised Code, are effectuated. Thus, the Commission must ensure that its actions and orders further the
State policy goals enumerated in Section 4928.02, Revised Code.

22o PIRR Case, Finding and Order at 17-18; see also In re Application of Coiurrabus S. Power Co., 129
Ohio St.3d 568, 569-70 (2011):
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to customers through the reduction of regulated revenues. This treatment is required

under generally accepted accountirtg principles, specifically under Financial Accounting

Standards Board ("FASB") Accounting Standards Codification 980 (former FASB

71). The regulatory asset is capitalized on the asset side of the balance sheet, just like

electric plant investment intraditiona! ratemaking,

Also in accordance with generally accepted accounting principles, there is a book

to tax timing difference that results from deferring expenses. That book to tax

accounting difference results in ADIT being recorded on the liability side of the balance

sheet. Likewise, in traditional cost of service ratemaking for electric plant investment

there may be book to timing differences created by differences in book and tax

depreciation, which result in ADIT. The Commission's and Ohio Supreme Court's

precedent dealing with capitalized assets where there is related ADlT supports the view

that ADIT must be recognized in determining the amounts that are eligible to be

recovered from customers.221 The Commission, moreover, has recognized this

regulatory principPe in a different part of its ESP 11 Order, stating:

We agree with Staff and Kroger that the DIR mechanism be revised to
account for ADIT. The Commission finds that it is not appropriate to
establish the DIR rate mechanism in a manner which provides the
Company with the benefit of ratepayer supplied funds. Any benefit
resulting from ADIT should be reflected in the DIR revenue requirement.
Therefore, the Commission directs AEP-Ohio to adjust its DIR to reflect
the ADIT offset 222

22' Cincinnati v. Public Utilities Comm., 161 Ohio St. 395, 405-06 (1954); Ohio Befl Telephone Co, v.
Public Utilities Comm., 68 Ohio St2r3 193, 194 (19$1); Cleveland Electric llluminatirrg Cornpany v, Public
Utilities Camnr.; 12 Ohio St2d 320, 323 (1984) (determining that the Cpmmission's order is consistent
with the principle that tax benefits must be passed through to customers).

m ESP I I©rdes- at 47.
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Carrying charges are intended to compensate the utility for the cost of financing

or delaying the recovery of an expense. Despite the fact that the tax benefit recognized

in the ADIT offset means that AEP-Ohio does not finance the entire deferred amount,

the ESP (I Order authorized AEP-Ohio to accrue carrying charges on the total deferred

amount. The consequence of the ESP ii Orders neglect of the ADIT offset permits

AEP-Ohio to accrue and then reccaver from customers carrying charges on

unreasonably inflated balances. Moreover, it would allow AEP-Ohio to convert, through

the phase-in structure, what would have otherwise been a bypassable charge into an

inflated non-bypassable charge, which works against Ohio's policy objectives (customer

choice and reasonable prices, for exampie)_221 Such a result is not just and reasonable,

nor does it comply with generally accepted accounting principles, regulatory practices

and principles, or precedent.

On rehearing, the Commission must direct AEP-Ohio to calculate carrying

charges on deferred balances adjusted for ADIT. Because the Commission has

ongoing jurisdiction to modify the phase-in, the Commission shoutd direct AEP-Ohio to

recalculate the carrying charges that have accrued on the deferred bafances from the

beginning of the phase-in to ensure that AEP-Ohio does not recover more than its

actual costs from ratepayers. Alternatively, the Commission must permit these issues

to be addressed through an evidentiary hearing in the PIRR Case in which IEU-Ohio

has also submitted an application for rehearing.

2z3 Section 4928.02, Revised Code.
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tV. GENERATION ASSET DIVESTITURE

12. The ESP li Order is unlawful and unreasonable because, without
authority to do so under Section 4928.143, Revised Code, the ESP tl
Order conditionally approves a transfer of generating assets without
making the findings required by Sections 4928.17 and 4928.02,
Revised Code, and Rule 4901:1-37, OAC, and without netting the
above-book market value of AEP-Ohio's generating assets against
the transition revenue which the ESP 11 Order authorizes AEP-Ohio to
collect on a non-bypassable basis during and after the term of the
as-approved Modified ESP.

Although AEP-Ohio filed testimony discussing its plan to transfer generation

assets to Genco with its Modified ESP Application, it did not request approval of its

corporate separation plan and such generation transfer in the Modified ESP proceeding.

That request was filed in Case No. 12-1126-EL-UNC ("Corporate Separation GaseA)

and AEP-Ohio stated in its Modified ESP Application that it requested such approvals to

be made in the Corporate Separation Case.224 Additionally, AEP-Ohio did not move to

consolidate the Corporate Separation Case with the ESP lf Case.225 Because AEP-

Ohio did not move to consolidate the Corporate Separation Case, the Commission

stated that "the primary issues to be considered in this modified ESP proceeding is [sic]

how the divestiture of the generation assets and the agreement between AEP-Ohio and

(Genco] will impact SSO rates.,,226

Despite determining that the Commission's review was limited to the impact of

the transfer on SSO rates, the ESP Il Order then conditionally approved the generating

asset transfer, stating, "the Commission finds that, subject to our approval of the

224 AEP-C}hfo Ex. 100 at 3-4.

225 ESP 1f Order at 58-59.

zzs 3d: at 59.
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corporate separation plan, the electric distribution utility should divest its generation

assets from its noncompetitive electric distribution utility assets by transfer to its

separate competitive retail generation subsidiary, [Genco], as represented in this

modified ESP."zza The ESP !I Order provided conditional approval of the transfer: (1)

without determining whether the transfer is just, reasonable, and in the public interest;

(2) without making specific findings regarding the effect of the generating asset transfer

on customers or SSO rates; (3) without directing AEP-Ohio to offset the transition

revenue collection opportunity (presented by the RSR, the Capacity Shopping Tax, the

PTR and other mechanisms discussed herein and permitting AEP-C?hio to collect

above-market compensation for generation-related functions) by the above-market

value of the to-be-transferred generating assets; andf (4) without requiring Genco nr

other AEP-Ohio affiliates to consent to jurisdiction under Section 4928.18, Revised

Code. Because the conditional approval is beyond the scope of the issues the

Commission said it would address in this proceeding and evades the requirements that

must be satisfied prior to approval, conditiortal or otherwise, of any such transfer, the

ESP 11 Order is unlawful and unreasonable; and the Commission must grant rehearing.

Initially, the ESP 11 Order's conditional approval of the generation asset transfer

was unlawful because approval was not sought as part of the Modified ESP_ As noted

above, AEP-Ohio filed a separate application in the Corporate Separation Case, AEP-

Ohio failed to move to cansolidate the Corporate Separation Case,22s and AEP-Ohio

explicitly stated that it was not requesting approval of its corporate separation plan and

227 rd, at 59.

22$ ESP If Order at 58.
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diuestiture in this proceeding.229 Additionally, there is no basis for the Commission in a

proceeding designated to establish an SSO to approve, conditionally or otherwise, a

transfer of generation assets as a term of the Modified ESP under Section 4928.143,

Revised Code.23° As a result, the ESP It Order's conditional approval of the transfer of

generation assets is beyond the Commission's legal authority.

Even if the matter was properly before the Commission, the ESP fl Order

contains none of the findings required by statute and Commission rules before any such

Cornmission approval, conditional or othennrise, may be lawfully extended. It does not

determine that the transfer is just, reasonable, and in the public interest,31 consistent

with Rule 4901:1-37, C}AC,232 and the State energy policy, as required by the

Commission's rules.233 The ESP 11 Order failed to determine whether AEP-Ohio had

satisfied the requirements contained in Rule 4981:1-37-09, t)AC,2--'4 which are intended

229 AEP-Ohio Ex. 100 at 3-4; ESP II Order at 57.

230 For a related application of this principle in which the Commission sought to expand its authority to
expand the terms of an ESP beyond those provided by Section 4928.143(B)(2), Revised Code,see in re
Columbus SQuthern Power Company, 128 Ohio St.3d at 519-20.

23' Rule 4901:1-37-09, OAC.

232 Rule 4901 _ 1-37-02, {,?AC, states :

(A) The purpose of this chapter is to require all of the state's electric utilities to meet the
same standards so a competitive advantage is not gained solely because of
corporate affiPiation_

(B) This chapter is intended to create competitive equality, prevent unfair competitive
advantage, prohibit the abuse of market power and effectuate the policy of the state
of Ohio embodied in section 4928.02 of the Revised Code.

233 Rule 4901:1-37-02, OAC.

234 Rule 4901:1-37-09, OAC, requires:

(B) An electric utili:ty may apply for commission approval to sell or transfer its generating
assets by filing an application to sell or transfer.

(C) An application to sell or transfer generating assets shall, at a minimum:
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to assist the Commission in determining whether the transfer is just, reasonable, and in

the public interest.

In addition to failing to address the requirements for approval of a generation

assettransfer, the ESP If Order did not address the likely effect of the transfer of assets

on future SSO prices or future capacity prices, the same issue that the Commission

itself identified in its Entry on Rehearing as so serious a concern that it could not find

that the Stipulation was in the public interest,23$ Because the as-approved Modified

ESP calls for the generation supply price of a future SSO to be established through a

CBP, the price of capacity will impact suppliers' bids into the CBP.z3' The Commission

previously determined that its "intent in approving the generation asset divestiture was

based on our understanding that AEP-Ohio would place all of its current (as of

September 7, 2011) generation assets into the 2015 base residual auction,"237 After

that outcome was put into question by AEP-Ohio's Federal Energy Regulatory

Commission ("FERC) filing to divest generating assets to affiliates subject to FRR

Alternative requirements, the Commission, on rehearing, determined that "Parties have

not met their burden of demonstrating that the Stipulation, as a package, benefits

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and
conditions of the same.

(2) Demonstrate how the sale or transfer will affect the current and future standard
service offer established pursuant to section 4928.141 of the Revised Gode.

(3) Demonstrate how the proposed sale or transfer will affect the public interest:

(4) State the fair market value and book value of all property to be transferred from
the electric utility, and state how the fair market value was determined.

235 Entry on Rehearing at 5-8 (Feb. 23, 2012).

236 See Initial Brief of IEU-C]hio at 77 (June 29, 2012); Reply Brief of IEU-Ohio at 53 (July 9, 2012):

23' Entry on Rehearing at 8 (Feb. 23, 2012).
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ratepayers and the public interest" and rejected the Stipufation.2^8 The concems about

the potential effect of AEP-Ohio's generation asset transfer plans upon future capacity

prices that the Commission identified in the Entry on Rehearing have not been

addressed by AEP-Ohio because its plans still indicate. that it will withhotd some

generating assets (the Amos and Mitchell Units) from the RPM-reiated auction process.

Yet, the Commission does not even mention this concern in the ESP II Order or address

the requirement that AEP-Ohio must address the implications of its generation asset

transfer plans on future SSO or RPM-Based Pricing of capacity. It is unreasonable and

unlawful for the Commission to not address such implications and, on its own initiative,

then proceed to grant conditional approval of the transfer planned by AEP-C)hio but not

proposed in the ESP proceedings. Regardless, no amount of review can make the

transfer as proposed - a transfer that withholds generation from the RPM's base

residual auction - just, reasonable, and in the public interest. Accorciingly, at a

minimum, the Commission must condition the transfer on any subsequent owner of

AEP-Ohio's generating units bidding such units into all future RPM auctions. As

discussed further below, the Commission has the authority to enforce such a restriction

pursuant to Section 4928.18, Revised Code.

Furthermore, approval of the transfer of assets is unlawful because AEP-Ohio

has not complied with the requirement to provide the Commission with the net book and

market value of its generating assets.239 Without this informatinn, it is impossible for the

Commission to determine whether the transfer as proposed at net book value is just,

zss ld.

ng Rufe 4901:1-37-09(C)(4), OAC.
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reasonable and in the public interest. The ESP 11 Order's authorization of AEP-Ohio's

requests to collect transition revenue has further increased the necessity for a review of

the market value of the to-be-transferred generating assets.244 iEU-(Jhio contests the

lawfulness and reasonableness of these above-market transition revenue collection

mechanisms for reasons explained in other parts of this rehearing request- But it is, in

any event, unreasonable and unlawful for the ESP II Order to, on one hand, permit

AEP-Ohio to collect above-market charges for generation-related services and, on the

other hand, permit AEP-Ohio to avoid netting the above-book market value of any of its

generating assets to determine the amount of any transition revenue recoverable from

shopping and non-shopping customers as required by Section 4928.39, Revised Code.

The problem is compounded because the ESP 11 Order then facilitates AEP-{?hio's

efforts to then convey the above-book market value of such generating assets to an

affiliate such as Genco and pass on to such affiliate the above-market revenue collected

through the non-bypassable transition revenue collection mechanisms. The

combination of results put in motion by the ESP 11 Order evades the discipline mandated

by Ohio law upon the Commission's ability to authorEze the collection of transition

revenue assuming that the Commission is not otherwise barred from doing so for the

reasons discussed herein.

The need for AEP-Ohio to comply with the requirement to provide a market

valuation of the generation takes on special significance because of the evidence here.

According to AEP-Ohio's internM analysis (the " Impairment Test Memo"), AEP-Ohio has

240 ESP 11 Order at 26-38 (RSR); td: at 47-49 (PTR). WhiPe AEP-Ohio c€aims that these transition costs
are not barred by SB 3, one thing remains clear regardless of the legality of AEP-Ohio's claim: the
Commission authortzed AEP-Ohio to collect generation-related transition revenue.
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determined that the future cash flow from the AEP-East generating fleet for generation-

related services241 is billions of dollars more than the cash flow required to support the

current book value of this generating fleet even assuming that compensation for

generating capacity service is based on RPM-Based Prices.242

Before the Commission approves the transfer of generating assets and allows

AEP-Ohio to flow hundreds of millions of dollars of non-bypassable generation-related

charges to Genco, it must determine whether the transfer at net book value as proposed

by AEP-Ohio is in the public interest, which is clearly affected by the imposition of non-

bypassable generation-related charges that unlawfully provide AEP-Ohio with another

opportunity to collect transition revenue. Because the Impairment Test Memo indicates

that the market value of the generating fleet that includes AEP-Ohio's generating assets

exceeds the book value, it is unreasonable and unlawful for the ESP tl Order to not

impose conditions on the transfer that require AEP-Ohio to net the above-book value of

to--be-transferred generating assets against the transition revenue collection opportunity

provided by the mechanisms discussed herein.

Finally, pursuant to Section 4928.18, Revised Code, the Commission has

authority to exercise jurisdiction over AEP-Ohio's affiliates to enforce Section 4928.17,

Revised Code, or any order issued pursuant to that section. The Commission,

however, failed to require AEP-Ohio's affiliates to submit to Commission jurisdiction

241 OCC Ex. 104; EEt1-Ohio Ex. 117.

242 IEU-Ohica Ex. 120; OCC Ex. 104. The Impairment Test Memo states that the need for the analysis
occurred because there was a"triggering" regulatory event: the tJnifed States Environmental Protection
Agency's ("EPA") Cross-State Air PolEution Rule ("CSAPR") C)CC Ex. 104 at 1. The analysis reduced
projected cash flow by $100 million for 2012-2013 to account for the effects of the ruie, id. at 4. On
August 21, 2012, however, the United States Court of Appeals for District of Columbia Circuit vacated
CSAPR. EME Homer City Generation v. EPA, Case No. 11-1302, 2012 WL 3570721 (D.C. Cir. Aug: 21,
2012).
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under Section 4028.18, Revised Code: To the extent the transfer occurs without such

consent, any ability of the Commission to remedy subsequently discovered problems

may be impaired by a preemption defense. Without assurances from AEP-Ohio's

affiliates that they will consent to jurisdiction of the Commission, the transfer cannot be

deemed just, reasonable, and in the public interest.

V. PROCEDURAL MATTERS

13. The ESP 11 Order is unlawful and unreasonable because it fails to
sustain objections to the admission of testimony where the
testimony improperly relied upon .settlemen€ agreements from other.
proceedings for the purpose of addressing contested issues in the
ESP Ii Case.

On May 4, 2012, IEU--Ohio filed a Motion to Strike Ohio Power Company's

Application and Supporting Testimony and Memorandum in Support. On May 11, 2012,

IEU-Ohio filed a Motion to Strike Intervenor Testimony. In each, IEU-Ohio requested

that the Commission strike portions of testimony that relied upon stipulations which

contain provisions prohibiting reliance on them as precedent in other matters.243 During

the hearing, the Attorney Examiners denied the Motions to Strike.244

As a result of the Attorney Examiners' failure to grant the Motion to Strike, the

testimony of several witnesses improperly relied on stipulations to support their

recommendations. Exelon witness Fein claimed that the Duke ESP Stipulationz4'

243 fndustriaB Energy Users-Ohio's Motion to Strike Ohio Power Company's Application and Supporting
Tes6mony and Memorandum in Support at 14-15 and Attachment 1(May- 4, 2012) ("tJtotion to Strike
Company Testimony"); Motion to Strike Intervenor Testimony and Memorandum in Support of lndustrial
Energy Users-Ohio and Office of the Ohio Consumers' Counsel at 6-7 (May 11, 2012).

244 Tr. Vdl, I at 24-25; Tr. Vol. II at447-44$; Tr. Vol. IV at 1253.

245 fn the Matter of the Application of Duke Energy Ohio for Authority to Establish a Standard Semce
Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Etectric Security Plan, Accounting
Modifications and Tariffs for Generation Service, Case Nos. 11-3549-EL-- SSO, ef at., Stipvlation and
Recommendation at 2(Oct. 24, 2011) ("Duke ESP Stipulation").
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provides a basis for the RSR_24e' AEP-Ohio witness Powers used the Duke ESP

Stipulation as evidence that non-bypassable riders in the Modified ESP are lawful.747

AEP-Uhio witrtess Hawkins relied upon the AEP-Ohio Distribution Rate Case

Stipulation 248 for evidence of AEP-t)hio's capital structure.24s Each of those

stipulations, however, expressly states that neither the stipulation nor any Commission

order adopting it may be cited as precedent. IEU-Ohio raised the issue again in its

Initial Brief, challenging the Attorney Examiners' decision to deny the Motion to Strike.

The ESP ll Order affirmed the Attorney Examiners' decision, stating:

The Commission finds that IEU's request to strike portions of the record
should be denied. We acknowledge that individual components agreed to
by parties in one proceeding should not be binding on the parties in other
proceedings, but we find that references to other stipulations in this
proceeding were limited in scope and did not create any prejudicial impact
on parties that signed the stipulations. Consistent with our Finding and
Order in Case No. 11-5333-EL-UNC, we also note that, while parties may
agree not to be bound by the provisions contained within a stipulation,
these limitations do not extend to the Cornmission.2,54

The ESP ( i Order's ruling is unreasonable and unlawful. Citations to

stipulations that are "limited in scope" do not lessen the violation of the terms of

such stipulations. Moreover, the Commission's determination that it is not

246 Exelon Ex. 101 at 9, 13.

24' AEP-Ohio Ex. 1 o1 at 6-7.

24^5 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company,
tndividuatty anrf, if Their Proposed Merger is Approved, as a Merged Company (collectively, AEP Ohio)
for an Increase in Electric Distribution F?ates, Case Nos. 11-351-EL-AiEi, et aL, Joint Stipulation &
Recommendation (Nov. 23, 2011) ("Distribution Rate Case Stipulation").

249 AEP-Ohlo Ex. 102 at 4-5.

25° ESP I I Order at 10.
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"bound by the provisions contained within a stipulation" is wrong. The

Commission adopted each of the stipulations containing the foilovsring language:

This Stipulation is submitted for purposes of these proceedings only, and
neither this Stipulation nor any Cornmission Order eonsides"ing this
Stipulation shall be deemed binding in any other proceeding nor shag this
Stipulation or any such Order be offered or relied upon in any other
proceedings, except as necessary to enforce the terms of this
Stipu(ation.25'

The Commission orders adopting the stipulations did not modify this term; thus, the

Commission agreed to enforce the prohibition against citation to and reliance upon the

stipulations. However, the ESP If Order fails to do so.

The Commission has an interest in faciiitating settlements. The quoted language

is designed to facilitate the sett(ement process. By allowing parties to violate the terms

of these stipulations in the ESP 11 Case, the Commission's interest in encouraging

settlements in contested cases has been undermined and the failure has negatively

affected the rights of parties such as IEU-Ohio. As a result, future settfements will be

more difficuit to achieve and, in the near term, the ESP ti Order unreasonably and

unlawfully prejudices the rights of parties such as IEU-Ohio to have contested issues

resolved based on the evidence presented and the applicable law. Therefore, the

failure to grant IEU-Ohio's Motions to Strike portions of testimony that relied upon such

stipulations renders the ESP 11 Order unlawful and unreasonable and otherwise evades

the Commission's obligation to address contested issues on the merits based on the

evidence properly admissible and applicable lav,r. Stipulations containing

recommendations which are subsequently adopted by the Commission as a packaged

resolution of any potentially contested issues are not properly included in testimony and

2$' Duke ESP Stipulation at 2 (emphasis added).
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they may not be relied upon by the Commission to address or consider contested

issues in these proceedings or any other.

F►I1. CONCLUSION

Based on the errors identified herein, considered both individually and combined,

#EU-Ohio respectfully requests that the Commission grant this Application for

Rehearing, terminate any authority that may permit AEP-Ohio to biii or collect

compensation based on the as-approved Modified ESP, and issue such orders as are

necessary to continue the provisions, terms, and conditions of AEP-Ohio's most recent

SSO until a subsequent SSO is lawfully authorized pursuant to Section 4928.142 or

4928.143, Revised Code. The Commission's restoration of the most recent SSO must

require that AEP-Ohio's compensation for generation capacity service availabie to

CRES providers be based on the capacity valuation and pricing method that is part of

PJM's RPM. Further, IEU-Ohio requests that the order granting rehearing direct that

any revenue unlawfully collected by AEP-Ohio pursuant to the ESP ll Order or pursuant

to the Stipulation and Recommendation filed September 7, 2011 (that was approved

and then rejected on February 23, 2012) be refunded.

{C3$51k:11 }

Respectfully ubmitted,

iwm
Samuel C. Randazzo (Counsel of Record)
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
IIPICNEES WALLACE & NURICK LLC

21 East State Street, 17T" Floor
Columbus, OH 43215

A°t#orneys for Industrial Energy tlsers-Ohio

92

000000278



CERI'IFICATE OF SERVICE

1 hereby certify that a copy of the foregoing Industrial Energy Users-Qhlo's

Application for Rehearirag of the August 8, 2012 Opinion and Order and Memorandum in

Supporf was served upon the following parties of record this 7th day of September 2012,

via electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

Matthew J. Satterwhite
Steven T. Nourse
Anne M. Vogel
Yazen Alami
Arner'ican E3ectr+c Power Service Corporation
1 Riverside Plaza, 29t'' Floor
Columbus, OH 43215
mjsatterwh ite@aep: com
stnaurse ct̂aep-com
amvogel@aep.com
yalami@aep.com

Daniei R. Conway
Christen M. Moore
Porter 1Nright Morris & Arthur
41 S. High Street
Columbus, OH 43215
dconway@porterwright.com
crr►oore@parterwrig ht. co m

OP+I BEHALF OF COI:UMBUS SOUTHERN POWER

COMPANY AND OHIO POWER COMPANY

Robert A. McMahon
Eberly McMahon LLC
2321 Kemper Lane, Suite 100
Cincinnati, OH 45206

Rocco D'Ascenzo
Eiisabeth Watts
Duke Energy Ohio, Inc.
139 East Fourth Street - 1303-Main
Cincinnati, OH 45202
Elizabeth.watts@duke-energy.com
Rocco.d'ascenzo@duke-energy.com

ON BEHALF OF DUKE ENERGY OHIO, INC.

{C38514:11 }

Matthew R. Pritchard

Amy B. Spiller
Jeanne W. Kingery
139 East Fourth Street, 1303-Main
P.O. Box 961
Cincinnati, OH 45201-0960
Amy.spiller'{ „a duke-energy:com
Jeanne.kingery@duke-energy.com

Philip B. Sineneng
Thompson Hine LLP
41 S. High Street, Suite 1700
Columbus, OH 43215
Philip. Sineneng@thompsonhine:com

ON BEHALF OF DUKE ENERGY RETAIL SALES, LLC

AND DUKE ENERGY COMMERCIAL ASSET

MANAGEMENT, INC.

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street Suite 1510
Cincinnati, OH 45202
dboehm@13KI-lawfirm.com
mkurtz@BKLtawfirm.com

ON BEHALF OF THE OHBo ENERGY GROUP

Gregory J. Poulos
EnerNE)C, Inc.
101 Federal Street, Suite 1100
Boston, MA 02110
gpoufos@enernoc.com

ON BEHALF oF ENERNOC, INC.

000000279



Kyle L. Kern
Tetry L. Etter
Maureen R. Grady
Office of the Ohio Consumers' Counsel
10 W. Broad Street, 18'h Floor
Columbus, OH 43215-3485
kern@occ-state.oh.us
etter@occ. state. oh. us
g rad y@occ . s t ate. o h. u s

ON BEHALF OF THE OFFiCE OF THE 0HI0

CONSUMERS' COUNSEL

Richard L. Sites
General Counsel & Senior Director of Health
Policy
Ohio Hospital Association
155 East Broad Street, 15th Floor
Columbus, OH 43215-3620
ricks@ohanet.org

Thomas J. O'Brien
BRICKER & ECKLER, LLP
100 South Third Street
Columbus, OH 43215-4291
tobrien@bricker.com

OH BEHALF OF CIHIO HOSPITAL ASSOC9ATdON

Mark S. Yurick
Zachary D. Kravitz
Taft Stettinius & Holiister
65 East State Street, Suite 1000
Columbus, OH 43215
rnyurick@taftlaw.com
zkravitz@taftlaw.corn

'k

ON BEHALF oF THE KROGER Co.

Terrence O'Donnell
Christopher Montgomery
Matthew W. Warnock
gRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
todonneil@bricker.com
cmontgomery@bricker.com
mwamock@bdcker.com

ON BEHALF OF PAULDING WIND FARIV! tl LLC

Mark A. Hayden
FirstEnergy Service Company
76 South Main Street
Akron, OH 44308
haydenm@firstenergycorp.com

{C38514:11 }

James F Lang
Laura C. McBride
N. Trevor Alexander
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center
800 Superior Ave.
Cleveland, OH 44114
jlang@calfee.com
lmcbride@calfee.com
talexander@calfee.com

David A. Kutik
Jones Day
North Point
901 Lakeside Avenue
Cleveland, OH 44114
dakutikCa>jonesday.com

Allison E. Haedt
Jones Day
P.O. Box 165017
Columbus, OH 43216--5017
aehaedt c}z jonesday.com

John N. Estes 11!
Paul F. Wight
Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Ave., N .W.
Washington, DC 20405
jestes@skadden.com
paul.wight@skadden.com

ON BEHALF OF FfRSTETsIERGY SOLuTiONS CORP.

Michael R. Srnalz
Joseph V. Maskovyak
Ohio Poverty Law Center
555 Butties Avenue
Columbus, OH 43215
msrnala@oh iopovertylaw:org
jmas kovy'ak@ohiopove rtyiaw, org

ON E3EFfALF OF THE APPALACHIAN PEACE AND
JUSTICE NETWORK

Lisa G. McAlister
J. Thomas Siwo
Thomas O'Brien
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
lmcalister@bricker.com
tsiwo@bricker.com
tobrien@bricker.com

ON BEHALF OF OMA ENERGY GROUP

000000280



Jay E. Jadwin
American Electric Power Service Corporation
1 Riverside Plaza, 29th Floor
Columbus, OH 43215
jejadwin@aep.com

ON BEHALF t7F AEP RE7AIL ENERGY PARTNERS
LLC

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
P.O. Box 1008
Columbus, OH 43215-10f}$
m h p et ri co ff @vo ry s. com
smhoward@vorys.com

ON BEHALF OF PJM POWER PROVIDERS GROUP

AND THE RETAIL ENERGY SUPPLY ASSOGIATION

Glen Thomas
1060 First Avenue, Ste. 400
King of Prussia, PA 19406
gthomas@gtpowergroup. com

Laura Chappelle
4218 Jacob Meadows
Okemos, (Vli 48864
laurac@chappelleconsulting.net

ON BEHALF OF PJM POWER PROVIDERS GROUP

M. Howard Petricoff
Michael Settineri
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
P.O. Box 1008
Columbus, OH 43215-1008
m h petri coff @vorys. com
mjsettineri@vorys.com

1/Viliiam L. Massey
Covington & Burling, LLP
1201 Pennsylvania Ave., NW
Washington, DC 20004
wrnassey a cov.com

Joel Malina
Executive Director
COMPLETE Coalition
1317 F Street, NW
Suite 600
Washington, DC 20004
malina@wexlerwalker.com

ON BEHALF OF THE COMPLETE COALITION

{C38514:11 }Henry W. Eckhart
1200 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart@aol.com

Christopher J. Aliweiri
Williams, Allwein and Moser, LLC
1373 Grandview Ave., Suite 212
Columbus, OH 43212
callweiri@williamsandmaser.com

ON BEHALF OF THE NATURAL RESOURCES

DEFENSE COUNCIL AND THE SiERRA CLUB

M. Howard Petricoff
Michael J, Settineri
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, OH 43216-1008
m h petricofF@vo rys . com
mjseftined@vorys.com
srnhoward@vMs.com

ON BEHALF OF CL7NSTEL.LATION NEVttIENEFtGY, INC.,

CONSTELLATION ENERGY COMl41ODITIEs GROUP,

INC,, DtRECT ENERGY SERVICES, LLC

Gary A Jeffries
Assistant General Counsel
Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817
Gary.A..leffries.@aol.com

ON BEHALF OF DOMiNION RETAIL, INC.

David I.. Fein
Vice President, Energy Poi'icy -- Midwest
Constellation Energy Group, Inc.
Cynthia Fonneir Brady
Senior Counsel
Constellation Energy Resources LLC
550 West Washington Blvd., Suite 300
Chicago, IL 60661
davidfein@constellation.com
cynthia.brady@constellation.com

ON BEHALF OF C4}NSTELLATION NEWENERGY, INC.

AND CONSTELLATION ENERGY COMMODITIES

GROUP, INC.

000000281



Jeanine Amid Hummer
Thomas K. Lindsey
City of Lipper Arlington

C. Todd Jones,
Christopher L. Miller,
Gregory H. Dunn
Asim Z. Haque
Ice Miller LLC
250 West Street
Columbus, OH 43215
ch ristopher miller@icem iAer. com
gregory.dunn@icemiller.com
asim.haque@icemiller.cam
jhummer@uaoh. net
t(indsey @uaoh, net

ON BEHALF OF THE CtTY OF GROVE CITY, oHt(3

AND THE ASSOCIATION OF INDEPENDENT COLLEGES

AND UNIVERSITIES OF OHIo,THE CITY OF UPPER

ARi.tNGTt}N, THE CITY OF HILLSBORO, OHIQ

Sandy I-ru Grace
Assistant General Counsel
Exelon Business Services Company
101 Constitution Ave., NW
Suite 400 East
Washington, DC 20001
sandy.grace@exeloncorp.com

M. Howard Petricoff
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street/P.O. Box 1008
Columbus, OH 43216-1008
m h p etri c o ffi@vo ry s. co m

David M. Stahl
Eimer Stahl Klevorn & Solberg LLP
224 South Michigan Avenue, Suite 1100
Chicago, IL 60604
dstahl@eimerstahl.com

ON BEHALF OF EXELON GENERATION COMPANY,
LLC

Kenneth P. Kreider
David A. Meyer
Keating Muething & Kiekamp PLL
One East Fourth Street
Suite 1400
Cincinnati, OH 45202
kpkreider@kmklaw.com
dmeyer@)kmkIaw.com

Holly Rachel Smith
Holly Rachel Smith, PLLC
Hitt Business Center
3803 Rectortown Road
Marshall, VA 20115
hol fy@ raysmith taur. com

{C38a14:91}

Steve W. Chriss
Manager, State Rate Proceedings
Wal-Mart Stores, Inc.
Bentonville, AR 72716-0550
Stephen.Chriss@wal-mart.com

ON BEHALF OF WAL-MART STORES EAST, LP AND
SAM's EAST, INC.

Barth E. Royer (Counsel of Record)
Bell & Royer Co., LPA
33 South Grant Avenue
Columbus.OH 43215-3927
BarthRoyer@aol.com

Tara C. Santarelli
Environmental Law & Policy Center
1207 Grandview Ave:; Suite 201
Columbus, OH 43212
tsantareli i@el pc. org

ON BEHALF OF THE ENVIRONMENTAL L.AW &

POLICY CENTER

Nolan Moser
Trent A. Dougherty
Camille Yancy
Cathryn Loucas
Ohio Environmental Councii
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
noi and,itheoec_ org
trent@theoec.org
camille@fiheoec: org
cathy@theoec.org.

ON BEHALF OF THE OHIO ENVIRONMENTAL

COUNCIL

Robert Korandovich
KOREnergy
P.O. Box 148
Sunbury, OH 43074
korenergy@insight.rr,com

ON BEHALF OF KORENERGY

000000282



Douglas G. Bonner
Emma F. Hand
Keith C. Nusbaum
Clinton A. Vince
Daniel D. Barnowski
James Rubin
Thomas Millar
SNR Denton US LLP
1301 K Street NW
Suite 600, East Tower
Washington, DC 20005
doug.bonner tr snrdenton.corn
emma.hand a snrdenton.com
keith.nusbaum@snrdenton.com
clinton.vince@snrdenton.com
daniel.barnowski crsnrdenton.con
james. rubin@snrdenton: com
thomas.millar@snrdenton.com

Arthur t3eerman
SNR Denton US LLP
525 Market Street, 26th Floor
San Francisco, CA 94105-2708
arthur.beeman@snrdenton.com

ON BEHALF OF ORMET PRIMARY ALUMINUM
GORPORATION

Jay L. Kooper
Katherine Guerry
Hess Corporation
One Hess Plaza
Woodbridge, NJ 07095
jkooper@hess.com
kguerry@hess.com

ON BEHALF OF HE$S CORPORATION

Allen Freifeld
Samuel A. Wolfe
Viridity Energy, Inc.
100 West Elm Street, Suite 410
Conshohocken, PA 19428
afreifeld@viridityenergy.com
swolfe@viridityenergy.com

Jacqueline Lake Roberts,
Counsel of Record
101 Federal Street, Suite 1100
Boston, MA 02110
jroberts@enemoc_com

ON BEHALF OF !CPOWER, INC., VtRtDiTY ENERGY,
1NC., ENERGYOONNECT INC., COMVERGE INC.,

ENERwISE GLOBAL TECHNOLOGIES, fNC., AND
ENERGY CURTAILMENT SPECIALISTS, INC.

{C38514:9i }

Benita Kahn
Lija Kaleps-Clark
Vorys Sater, Seymour and Pease LLC
52 East Gay Street, P.O. Box 1008
Columbus, OH 43216-1 008
bakahn@vorys.com
Ikalepsclark@vorys. com

ON BEHALF OF OHIO CABLE

TELECOtdIMUNICATIONs AsSOCIATION

Mark A. Whitt
Whitt Sturtevant LLP
PNC Plaza, Suite 2020
155 East Broad Street
Columbus, OH 43215
whit@whitt-sturtevant.com

Matthew White
Interstate Gas Supply, Inc
6100 Emerald Parkway
Dublin, OH 43016
mswhite@igsenergy.com

ON BEHALF OF INTERSTATE GAS SUPPLY, INC.

Dane Stinson
BAILEY CAVALIEiZi LLC

10 West Broad Street, Suite 2100
Columbus, OH 43215

ON BEHALF OF THE OHIo ASSOCIATION OF SCFi00L

BUSINESS OFFICIALS, THE OHIO SCHOOL BOARDS

ASSOCIATION, THE OHIO SCHOOLS COUNCIL AND

THE BUCKEYE ASSOCIATION OF SCHOOL

ADMINISTRATORS

Chad A. Ends(ey
Chief Lega! Counsel
Ohio Farm Bureau Federation
280 North High Street, P.O. Box 182383
Columbus, OH 43218-2383
cendsley@ofbf,org.

ON BEHALF OF THE OHIO FARM BUREAU

FEt)ERATION

000000283



Brian P. Barger
Brady, Coyle & Schmidt, LTD
4052 Holland-Sylvania Rd.
Toledo, OH 43623
bpbarger@bcslawyers.com

ON BEHALF OF THE OHIO CONSTRUCTION
MATERIALS COALITION

Diem N. Kaelber
Robert J Walter
BUCKLEY KING LPA
10 West Broad Street, Suite 1300
Columbus, C7H 43215
kaelber@buckleyking.com
walter@buckleyking.corn

ON BEHALF OF OHil7 RESTAURANT ASSOCIATION

Judi L. Sobecki
Randall V. Griffin
The Dayton Power and Light Company
1065 Woodman Drive
Dayton, OH 45432
Judi.sobecki@dplinc.com
Randal i.griffin@d plinc. com

ON BEHALF OF THE DAYTON POWER AND LIGHT

COMPANY

Sara Reich Bruce
Ohio Automobile Dealers Association
655 Metro Place South, Suite 270
Dublin, OH 43017
sbruce@oada.com

ON BEHALF OF THE C}H!O AurOMOBILE DEALERS
AssOCIATtON

Joseph M. Clark
Direct Energy Services LLC
And Direct Energy Business.LLC
6641 North High Street, Suite 200
Worthington, OH 43085
jflseph,clark(@directener-gy_com

ON BEHALF OF DIRECT ENERGY SERVICES, LLC

AND DIRECT ENERGY BUSINESS, L.{._.C

Todd M, Williams
Williams Allwein and Moser, LLC
Two Maritime Plaza-Third Floor
Toledo, OH 43604
t®ddm@wamenergylaw.con-i

ON BEHALF OF T7iE OHIO E3USlNESS COUNCIL FOR A

CLEAN ECONOMY

(C38514:11 }

Matthew R. Cox
Matthew Cox Law, Ltd.
4145 St. Theresa Blvd.
Avon, OH 44011
matt@matthewcoxiaw.com

ON BEHALF OF THE COUNCIL OF SMALLER

ENTERPRISES (COSE)

Stephanie M. Ch m iel
Michael L. Dillard
THOMPSON HINE LLP
41 S. High Street, Suite 1700
Columbus, OH 43215
Stephanie.Chmiel@ThompsonHine.com
Michael_ Dillard@ThompsonHine.com

ON BEHALF OF BORDER ENERGY ELECTRIC

SERVICES, INC.

Randy J. Hart
Rob Remington
David J, Michalski
200 Public Square, Suite 2860
Cleveland, OH 44114-2316
rhart@hahnlaw:com
rrremington@hahnlaw.com
djrnichalski@hahnlaw.com

ON BEHALF OF SUMMIT ETf{AR1OL, LLC AND

FOSTORIA Ei'HANOL, LLC

Robert Burke
Braith Kelly
Competitive Power Ventures, Inc.
8403 Colesville Road, Ste. 915
Silver Spring, MD 20910
rburke@cpv.com
bkelly@cpv.com

Larry F. Eisenstat
(Counsel of Record)
Richard Lehfeldt
Robert L. Kinder, Jr_
flickstein Shapiro LLP
1825 Eye St_ NW
Washington, DC 20006
eisenstatl@dicksteinshapiro.com
f ehfefdtr@dicksteinshapiro. corn
kinderr@dicksteinshapiro:com

Robert L. Kinder, Jr.
Dickstein Shapiro LLP
1825 Eye St. NW
Washington, DC 20006
kinder@DicksteinShapiro.com

ON BEiiP;LF OF CPV POWER DEVELOPMENT, INC.

000000284



Jack D'Aurora
The Behal Law Group LLC
501 South High Street
Columbus, (QN 43215
jdaurora@bchallaw.com

ON BEHALF OF THE UNIVERSfTY OF TOLEDO

Roger P. Sugarman
Kegler, Brown, Hill &Ritter
65 East State Street, Suite 1800
Columbus, OH 43215
rsugarman@kegferbrown.com

ON BE€ISatx OF t+6FiB3OH1o

William Wright
Werner Margard
Thomas Lindgren
John H. Jones
Assistant Attorneys' General
Public Utilities Section
180 East Broad Street, 6'h Floor
Columbus, OH 43215
john.jones@puc.state.oh.us
werner.margard@puc. state.oh.us
thomes.Iindgren@puc.state. oh. us
wilPiam.wright@puc.st.ate.oh. us

ON. BEHALF OF THE PUBLIC UTILITtE5 COMMISSIUN
OF OHIO

Greta See
Jon Tauber
Attorney Examiner
Public Utilities Commission of Ohio
180 East Broad Street, 12'n Floor
Columbus, OH 43215

ATTORNEY EXAMINERS

{C38514:11 }

000000285



Q3

S._

fu

-c

^

(..}

0
4-1

-o

^

N
Ll^

vf

^

Q.3
^i-

^

^

^

^
-F-y

^

^

^
L.1.1

fE
L.

*s^-
^

V1

W CP
C IV

E

aol
t/1

s..ra ^
0 Q

^
CL
CL

^ .-.

L5 hD

E

vi -a
ssa va

c
N
++ ^ C?
E 3:

f i

^ ^^ .-t
co V a^

^Y ui tO cD
C11 00 f- c.P7
fV C1' ri 01

Af'j ri' O' CD
kD N rn

h ^
t/A iJ? -t!A

N ('h tp

lU W 0^0

O ^

^ C3" e'V ^c-i

cP) C¢ ^
M d' Cf'

^ ^ . t!} _V). t!1

N co
^ n 0
lO t9
cn SY C37
lg C. rn N

O Ul t̂a
N hf in
L} {/}^. '^' ^ tJ}

Ln d^- r^v
0o r^ r-
co r i ^ sa
0 p0^
lz1 Ql tD. ^-^-

. cp' pi ct
c-i N M

o a

Q p d

N N N
an ^ r•

h Q1 h
o Un in

N fl

N F- u1

CD 00 GO

0 N ^

00 00
M "Z V`

F^ Q! s..^ 01 .^- 00 ^Zj'M ba

t4
N^ LTt

M )CL 0 f]
cc:

Q o m m

r ^II a-+ CA 01 03 4n

fi' ^•CJ' 0
X^

tf}

j!7
m
a ^̂

^ ^

o
rv m

Q Q C)
N N N

ATTACHMENT A

ct^
OD
ra

£1

CO

RS

tO

Gb ^

co
ro

sls a ^

rY ^

ay'n
t'

'D

"3 Q- v ifla ^ ,,

k4 7- ^ r
4J -jui

^ j (> ^

tu_^ ^
^ -4

ri C? 6

N Z
e 1 bp 47
00
wN vt [Q
W a °° c

^
V? v ^ Q N

0 ^ N ^ O

+n ro ^ N ^r
OV) L LZ "a qp tU

0 Ne W to
n

V to :3l]A v

ct 41 ^ Q^ ^°

c,y r^i D ^3 0 -o

o o
.II z Ln O4- Z3U

LL 0

v^f v^ro^t 'LS Ct dJ C
65 tn tU Ce M'i5 Rs
S2 U '73® ^0 N
4J ^C _ pp -o^ ._ m ro Q ^

^
^ oo 0
- to c,

oa ^. .3 C.
::3 OD u

4.) ^ .^ U t0 C

^ ^ ^ [II N CL 0
[rs ^ V n Cx, ^ E

Q.. ^ ^ r ra

Q

14-OC D_ C ^ w

Q aa z^ ^ ^

0oi L
,T ^ E
0 a ? in ^ :.

i m w W

CC .i1 U T3 GS 4:-

..,

^
M
U

000000286



BEFORE

THE PUBLIC UTILITIES COMMISSI€3N OF OHIO

In the ^after of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard SeRfice Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

In the Matter of the Applicaiion of
Columbus SQuthem Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

^
}
^
^
^
^

Case No. 11-346-EL-SSO
Case No. 'f 1-348-EL-SSO

Case No. 11-349-E-L-,A,AM
Case No. 1 '! -350-EL-AAM

APPLICATION FOR REHEARING
OF THE JANUARY 30, 2013 ENTRY ON REHEARING

AND MEMORANDUM IN SUPPORT
BY INDUSTRIAL ENERGY USERS-OHIO

Samuel C_ Randazzo
Frank P. Darr
Joseph E. Oliker
Matthew R_ Pritchard
McNees Wallace & Nurick LLC
21 East State Street, Suite 1700
Columbus, OH 43215-4228
Te(ephone, 614-469-8000
Telecopier: 614-469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mvwncrn h . corn
rnpritchard@ ►nwncmh_com

March 1, 2013

L^39854: }

Attorneys for Industrial Energy Users-Ohio

000000287



TABLE OF CONTENTS

Page

i_ iN7-RODUCT[ON ........... ........ .......... ............... .:,.. .._.......:..._.._................_.4

U. ARGUMi=1VT............ ........ ..._.......... ... ..---..._...._................._... ....... ..._....._...... ....^
A. The January 30 Entry on Rehearing is unlawful and unre-asonab,le because
it authorizes a Rate Stability Rider (=:RSR'")under Section 4928.143(B)(2)(d),
Revised Code. ...... >........... ,,..: ..................... ................. _..--........_.......,.. ...... 5

1. Section 4928>143(B)(2)(d), Revised Cexie, does not provide t(ie
^ommission authority to authorize a nor-bypassabfe rider to bila and collect
generation-related revenue . ....... .............. ........ -_.......... ..... .. _..._...... ..--•- . ..... ..,.......6

2. The Commission's determination that the RSR wiil result in a non-fuel
base generation rate freeze is not legally sufficient to support the

Commissioii?s authorization of the RSR under Section 4928.14318)(2){d)y
Revised Code ................................................................................. ..:..:............ ._.._.7

3- The Commission's determination that the RSR is authorized by Section

4928;143(B)(2{ci}, Revised Code, because it provides certain and fixed rates

is not supported by the manifest weight of the evidence . .............. ....................... 8

4. The ^omm:ssion May not lawfully approve a rider such as the RSR that
renders the modified ESP less favorable in the aggregate than a Market
Rate Offer ('MRO") . ............ ..._..... -.-•• ....... ._..... ...... ...... ,10

B. The January 30 Entry on Rehearing is unlawful and unreasonable because
it authorizes a I'oe! Termination Rider (aPTR") under Section

4928.143(B)(2)(d), Revised Code ................ . ..... . .......... -..... . ........ -...: 12

1. The Commission cannot lawfully authorize a non-bypassabie rider to
recover lost generation revenue under Section 4928.143{B}(2){d;; Revised
^ode. ..................................:.............. .............................. ....... .:...-....... 14

2- The Commission has not made the required findings that support the

authorization of the PTR uiider ^eetiart 4928.143(B)(2)(d), Revised Code ........... 14

3. The Comrnissioti's determination that the PTR will result in the recovery

of wholesale generation revenue through a non-bypassable charge results in
a violation of the State Energy Poiicy stated in Sectioti 4928-02(H), Revised

Code, and the requirements for corporate separation under Section 4928.17,
Revised Cocie ............... .......>-.:.-..... . .. ....... --.....e................... ._.-....... . ................. -.-.16

iC39854. } i

000000288



G. The January 30 Entry on Reliearing is uriiawfui and unreasonable because

it aut(iorizes the defierral of revenue in excess of a 12% rate cap, fails to
identify the incurred costs that may be deferred, and fails to identify the

carrying charges that apply to the deferred amount ........ .._ ..............................:......... 18

1Il. CONCLUS(ON.:....-.. .. ....... _.. --..,... >....23

(C39Md-_ ) ii

000000289



BEFORE

THE PUBLIC UTILlTiE^ ^^MM(SSION OF OHIO

In the Matter of the Application of
ColLimbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Reve Code,
in the Form of an Electric Se^urlity Plan.

Case No. 11-346-EL-SSO
Case No. 'I 1-348-EL-SSQ

In the 1^after of the Application of }
Columbus Southern Power Company and ^ Case No. 11-349-EL-AAfl{!
Ohio Power Company for Approval of ^ Case No. 19 -35Q-EL-AAM
Certain Accounting Authority. ^

APPLICATION FOR REHEARING OF THE JANUARY 30,2013 ENTRY
ON REHEARING BY INDUSTRIAE. ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrafive Code ('{Q.A_C."), Industrial Energy Users-Oiiio ("IEU-Ohio") respectfully

submits this Application for Rehearing of the Entry on Rehearing issued by the Public

Utilities Commission of Ohio ("Commission') on January 30, 2013{"January 30 Entry on

Rehearing") for the following reasons_

#. The January 30 Entry on Rehearing is unlawful and unreasonable because
it authorizes a Rate Stability Rider ("RSR") under Section 4328.143(B)(2)(d),
Revised Code.

1. Section 4928.143(B)(2)(d)Y Revised Code, does not provide the
Commission authority to authorize a non-bypassable rider to bill and
collect generation -reiated revenue.

2. The Comrnission's determination that the RSR will result in a non-

fuel base generation rate freeze is not legally sufficient to support
the Commission's authorization of the RSR under Section
4928,143(B)(2){d}, Revised Code.

{c3q854:}
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3- The Commission's determination that the RSR is authorized by
Section 4928.143(B)(2(d), Revised Code, because it provides certain
and fixed rates is not supported by the manifest weight of the
evidence.

4. The Commission may not lawfully approve a rider such as the RSR
that renders the modified Electric Security Plan ("ESP"j less
favorable in the aggregate than a Market Rate Offer ("MRO")

^. The January 30 Entry on Rehearing is unlawful and unreasonable because
it authorizes a Pool Termination Rider ("PTR") under Section
4928.143(B)(2)(d), Revised Code.

1. The Commission cannot lawfully authorize anon-bypassab1e rider to
recover lost generation revenue under Section 4928.143(B)(2)(d),
Revised C-ode.

2. The Commission has not made the required findings that support the

authorization of the PTR under Section 4928.143(B)(2)(d)7 Revised
Code.

3. The Commission's determination that the PTR will result in the

recovery of wholesale generation revenue through a nort-bygassable

charge results in a violation of the State Energy Policy stated in
Section 4928.02(H), Revised Code, and the requirements for
corporate separabon under Section 4928_17, Revised Code.

C. The January 30 Entry on Rehearing is unlawful and unreasonable because
it authorizes the deferral of revenue in excess of a 12% rate cap, fa€ls to
[dentify the incurred costs that may be deferred, and fails to identify the
carrying charges that apply to the deferred amount.

As discussed in the Memorandum in Support aftachec[ hereto, IEU-Ohio

respeCffuliy requests that the Commission grant this Application for Rehearing.

Respectfully submifted,

Isf Frank P. Darr
Samuel C. Randazzo
Frank P. Darr
Joseph Oliker
Mafthew R. Pritchard
McNEES WALLACE & hiURiCK LLC

{C3ss5A= l 2
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Columbus, OH 43215
Telephone: (614) 469-8000
Telecopiere (614) 469-4653
sam@mwncmh_c.om
fdarr@mwncmh.com
joliker@rnwncmh.com
mpritchard@mwncmh.com

^fforneys for Industrial Energy l3sers-Qhio
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BEFORE

THE PUBLIC UTtL1TIBS COMMISSION OF OHIO

In the Mafter of the Application of
Coiumbus Southern Power Company and
Ohio Power Company for Authorilty to
Establish a Standard Service Offer
Pursuant to §492£3.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

Case No. 11-346-EL- SSO
Case No. 11-348-EL-SSO

In the Matter of the Application of ^
Co(umbus Soutlierri Power Company and ^ Case No. 11 -343-EL-AAM
Ohio Power Company for Approval of ) Case No. 11-350-Ei<-AAM
Ceifiain Accounting Aufhorifiy. }

MEMORANDUM IN SUPPORT OF THE APPLICATION FOR
REHEARING OF THE JANUARY 30, 2013 ENTRY ON REHEARING BY

INDUSTRIAL ENERGY USERS-OHIO

l. INTRODUCTION

On August 8, 2012, the Commission issued its Opinion and Order modifying and

approving AEP-Ohio's' March 30, 2012 modified ESP application. In the Opinion and

Order, the Commission substantially increased the amount of revenue that AEP-Ohio

recovers through the non-bypassable RSR and provided AEP-Ohio with authorization to

seek to increase its non-bypassable charges more in the future. In the January 30

Entry on Rehearing, the Commission had an opportunity to ratchet back AEP-OhioFs

unlawful revenue recovery. While the Commiss'lcn granted rehearing to address

several unlawful provisions of the ESP authorized in the August 8, 2012 Opinion and

' AEP-Ohio is used to designate the electric distribuflr.sn utility {.`EDU°j resulfing from the merger of
Columbus Southam Power Company ("CSP^} and Ohio Poiv. er Company CQP"}e
{C33Sa4: } 4
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Order, it reaffirmed on altemative grounds the decisions it had previously made to

increase AEP-Ohio's revenue ciaims from shopping atici non-shopping customers.

Because these new grounds on which the January 30 Entry on Pehearir}c€ relies are

also un1awfui, the Commission should grani rehearing to prevent AEP-Ohio from

recovering now and in the future rates and charges that are unlawful and unreascrnable_

I1. ARGUMENT

A. The January 30 Entry on Rehearing is unlawful and unreasonable
because it authorizes a Rate Stability Rider ("RSR") under Section
4928.1 43(B)(2)(d), Revised Code.

In the modified ESP Application filed March 30, 2012, AEP-Ohio sought an RSR.

In a demonstration of the calculation for the RSR based on a target return on equity of

10.5%, it claimed that the RSR should generate total revenue of $284.1 million during

the term of the i<SP. In the Opinion and Order, the Commission modified and approved

an RSR that increased the total revenue Ai:P-Ohia may recover to $508 million as a

"revenue target.':2 iiri_3-C3hio and others challenged the Commission's authorization of

the RSR on both its legal and factual foundations.3

In its January 30 Entry on Rehearing, the Commission granied rehearing to

clarify the basis for its t'i€^dir^g that the RSR was authorized by Section

4928.143{B}(2)(d), Revised Code: In its Entry on Rehearing, the Commission stated:

Mhe RSR is indeed acharge; meetirig the first component of the statute.
,..The RSR, as we specified in our Opinion and Order, freezes non-fuel
generation rates throughout the term of the ESP, allowing all standard
service offer customers to have rate certainty throuahou: the term of the
ESP that would not have occurred absent the RSR. As a SSO is the
default service plan for AEP-Ohio custorners who choose not to shop, the
RSR meets the second inquiry of the statute as it provides a charge

2 Opinion and Order at 33 (Aug. 8, 2012) ("Opinion and Qrder"')_

31 EU--Ohio does not waive any of fts prior assian .rienis of error concerning the RSR.
{G39Pi4#: } 5
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related to default service, Finally, as we discussed in extensive detail in
our ODinien and Orcier, the RSR promotes stable retail electric service
prices by stabiiizing base generation costs at their current rates, ensuring
customers have certain and fixed rates going fot^^ard ^

Thus, the Commission has claimed authority to approve a non-bypassable rider

pursuant to Section 4928.143(13)(2){d), Revised Code, on the assertion that the RSR

provides price certainty as it reiates to default Standard Service flffler ("SSO") service.

^. Section 4328.143(B)(2)(d), Revised Code, does not provide the
Commission authority to authorize a non-bypassable rider to
bill and co€lect, generation -reiiated revenue.

The Commission summarily dismissed all arguments regarding its legal authority

to approve a non-bypassable RSR in its January 30 Entry on Rehearing.-5 Tiie

Commission's clarification that Section 4928_143(B)(2)(c3), Revised Code, however,

again violates the limited authority the Commission has to authorize a non-bypassable

rider to collect generation-related revenue. The Commission may authorize a provision

of an ESP oiify if it fits within one of the provisions of Section 4925_143(B)(2), Revised

Gode.rl Only divisions (b) and (c) authorize a generation-related non-bypassable charge

under rtarroWfy defined eircumstances_ A non-bypassable charge under (13)(2)(b) or (c)

is only available to recover costs associated with generating tacil:ties under construction

or constructed after 2009 that meet additional statutory requirements. The RSR is not

designed to recoup the costs of a generating €aciiibj undel, constructicn or newly built

4 Entry on Rehearing at 15-16 (Jan. 30, 2013) ('January 30 Entry on Rehearing").

5 Id. at 16 {"aIl other assignments of error pertaining to statutory authority for the creation of the RSR are
dersied'}.

'5 In re CoIurnbas S. Power Co.; 128 Ohio S1.3d 512, 519-20 (201 1).

{C39834:. } 6
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after 2009. Therefore, there is no basis under Section 4928:1143{B}(2), Revised Code,

to approve the RSR as a non-bypassable charge-

2. The Commission's determination that the RSR will result in a
non-fuel base generation rate freeze is not legally sufficient to
support the Commission's authorization of the RSR under
Section 4928.143(B)(2)(d), Revised Code.

In order to authorize a rider under Sel-tion 4928.143(8)(2){d), Revised Code, the

Commission must find that the r:der re,`ates to:

Terms, conditions, or charges relating to limitations on customer sdiopping
for retail electric generation service; bypassability, standby, back-up, or
supplemental power service, default service, carrying costs, amortization
periods, and accounting or deferrals, irieludinq future recovery of such
deferrals, as would iiave the effect of stabilizing ar providing certaintl
regarding retail electric service.

According to the Commission, the RSR "freezes" non-fuel base generation rates and

results in price certair:ty.7 The Commission's conclusion that the RSR "freezesn non-

fuel base generation rates so as to provide price stability or certainty, however, is not

sufficient to authorize the rider.

Section 4928.143(B)(2)(ci), Revised Code, requires that "retaii electric service" be

made more stable or certain. 'Retaii electric service" is defined to mean the physical

"suppiying or arranging for the supply of electricity to ultimate customers in this state,

from the point of generation to the point of cotisumption."B Thus, the Comrriiss[on may

authorize a term, condition, or charge ihat makes the physical supply of retail electric

service more stable or certain. If the General Assembly had intended the phrase "as

would have the effect of stabilizing or providing certainty regarding retail electric service"

7 January 30 En'try on Rehearing at 15-16.

8 Sectior? 4928_01(A){27}, Revised Code.

{C398 a4: ) 7
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to encompass "pricing stability" as the Comr€iission has concluded in the January 30

Entry on Rehearing,9 it would have specified that requirertient as it did in Section

4928.144, Revised Code.10 Instead, the General Assembly made clear that the charges

that could be au`horized under Section 4928.143(B)(2)(d), Revised Code, were to

assure that physical supply of electricity would be made more stable and certain. The

Commission's finding that the RSR will produce price certainty, even if true, does not

satisfy the finding the Cummissioti must make to authorize the RSR. Thus, the

Lornm[ssion's authorization of the RSR is unlawful.

3. The Commission's determination that the RSR is authorized by
Section 4928.143(8)(2^^^, Revised Code, because it provides
certain anci fixed rates is not supported by the manifest weight
of the evidence.

In the January 30 Eritry on Rehearing, the Commission approved the RSR

because it "promotes stable electric prices by stabilizing base generation costs at their

current rates, ensuring customers have certain and fixed rates going torward.';" That

conclusion bears no relationship to the volatility and increases iri rates that AEP-Ghio

will collect from SSO and shoppitig customers under the ESP modified and approved by

the Commfssiort.

Customers' bil}s consist of more than base generation rates. All customers are

paying an additional $508 million in RSR charges over the next three years. AEP-

Ohio's authorized charges also include several charges tflat adjust periodically. As

approved, the ESP has ten generation or transmission-related riders besides the RSR

^January 30 Entry on ftehear:ng at 16_

'D Section 4928.144, Revised Code, a€ttnorizes the use of a phase in of a rate x price 'to ensUre rate or
price stability for consumers°

"January 30 Entry on Rehearing at 16_

{C39$54: } 8
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that can and will fluctuate. These include the FAC, the Alternative Energy Rider

{"AER",; the Distribution Investment Rider ("DIR"), the gridSMART Rider, the

Transmission Cost Recovery Rider ("TCR.R''), the Enhanced Service Reliai;iiity Rider

("ESSR"), tiie Energy Efficiency and Peak Demand Reduction Rider ("EE/PDR"), and

the Economic De;Jeiopmeni Rider (s`EDR";,32 Additionally, the Commission approved

the Generation Resource Rider ("GRR") and the PTR that are initially set at zero but

could eventually collect hundreds of millions of doiiars.13 The str=^:eture of the as-

approved Modified ESP and all of its moving parts preclude stability and certainty. In

addition to increasing the costs of shopping customers through the RSR, the

Commission recently assigned a portion of previously bypassable transmission costs to

shopping customers.14 Finally, the collection of the deferred balance of any remaining

unamortized capacity compensation aNAiaits all customers after the conclusion of the

ESP.15 The only certainty or stability provided by the RSR is that AEP-Ohio's default

service rate will be among the highest in Ohio and shopping will not result in substantial

benefits that might otherwise be realized because of the rsumbes and amount of nori-

bypassabie charges approved in this and other proceedings.

Further, the Commission did not comply with the requirements of Section

4928.743(C)(1), Revised Code, when it approved the RSR. in the Application for

Rehearing_ Under that Section, AEP-Ohio has the burden of proof in the proceeding fo

12 Opinion and Order at 16-18, 42, 61-67.

13 tct. at 19-24,47-49.

14 In the Matter of the Application of Ohio Power Company to Update its ?"ransmission Cost Recove;y
Rider Rates, Case No. 12-1046-EL-RDR, Finding and Order (Oct. 24, 2012)_

'5 Opinion and Order at 49-52_ Further, the Commission retained the option of adjusting the RSR to
account for increased shopping if that accurs. Id. at 37-38.

{G39854:) 9
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approve the ESP.16 As iEL1-Ohio demonstrated in ifs September 7, 2012 Application for

Rehearitig, AEP-Ohio failed to provide any tostimony that showed that retail electric

service was made more stable or certain_17 Because AEP-Ohio failed to sustain its

burden of proof that retail electric service is made more stable as a result of the RSR,

the Commission could not lawftjliy approve the provision in either its initiat order or its

clarification in the January 30 Entry oii Rehearing.

Thras, AEP-Ohio failed to provide evidence to support its assertion that the RSR

was autholrizod by that section, arid the manifest weight of the evidence contradicts the

Commission's conclusion that RSR. relates to default service because it ensures oertairi

and fixed rates. TI-to Commission's clarification on rehearing that the RSR can be

authorized under Section 4928.143(B){2)(d), Revised Code, therefore, was both

unia-wfui and unreasanable_

4, The Commission may not lawfully approve a rider such as the
RSR that renders the modified ESP less favorable in the
aggregate than a Market Rate Offer ("MRO").

The Commission's conclusion that it may authorize an RSR it values at $508

million results in an ESP that cannot meet the requirement that the ESP is more

favorable in the aggregate than an MRO_^'I As the Commission itseif found, the version

of the ESP filed on March 30, 2012, with the modifications required by the Commission,

is less favorable than an MRO, by $386 miilion.19 The RSR drives the unfavorable

's Section 4328.143{C}(1),. Revised Code.

17 Industrial Energy Users-ohics's Application for Rehearing of the Augusi 8, 2012 Opinion and Order and
Memorandum in Support at 37-46 (Sept. 7, 2012).

sectifan 4928.143(C)(1), Revised Code.

19 Opinion and Order at 75. As noted in lirLJ-Ohio's September 7, 2012 Applicabon for fZehearing, the
Commission's assessment of the cost of the modified ESP underestimates the cost of the modified ESP
as modified and approved by hundreds of millions of dollars. Industrial Energy Users-Ohio's Apptication
^^39854_ } 10
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result. Under the t;orrtmissilon's "Price Test," which is calculated wit-hout the RSR, the

rr>=odified ESP is more favorable than an MRO by $9_8 miilion when the effects of the

energy-only bidding (improperly limited to only two years of the "ESP) are used to price

ESP service_`G When the RSR (and GRRjare added to the modified ESP, however, the

modified ESP fails the E SP versus MRO test by $386 million, by the Commission's

estirriate.^1 To avoid rejecting the Commission-modified ESP, the Commission then

found sufficient r^nnnquantifai3}en value in the move to cornpeti^ive bidd;rng to offset the

^386 million that the ESP was less favorable than an MRO 2z SiMpiy pUt, the

Commission ignored the substantial nega:ive effect of the RSR by assigning an

indeterminate value to a bidding process tf-tat is not within the term of the i;SP.

In the App=ica'Lion for Rehearing, the Commission again ignores the substantial

negative effect of the RSR ti"ta'L results in an ESP that is less favorable in the aggregate

than an MRO. Although the January 30 Entry on Rehearing points Ito the "invaiuabIe'=

benefits of a faster move to an SSO premised on competitive bidding than would be

available under an MRO to justify approving the ESP,23 the claimed benefit occurs

outside the term of the ESP. The Commission has already denied consideration of any

costs of generation outside the term of the .ESP when it refused to consider the long-

for Rehearing of the August 8, 2012 Opinion and Order and Memorandum in Support at 26-29 (Sept. 7,
2012)_

20 Opinion and Order at 75. IEU-Ohio has already r-haltenged the Commission's decision to delay the
bidding start for purposes of caiculat;ng the ESP versus MRO "price test.x Indus#riai Energy llsers-ghic's
Application for Refiearing of the August 8, 2012 Opinion and Order and Memorandum in Support at 22-25
(Sept. 7, 2012}.

21 Opinion and Order at 75.

22 1d: at 75-76. ""he Commission also pointed to distribu#ior: riders that the Commission acknowledged
customers are paying for. (d.

23 January 30 Entry on Rehearing at 11.
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term costs of the GRR.24 It is unreasonable for the Coir^i-nissien te now turn around and

offset the amount that the Commission-approved E-S° fails the ESP versus MRO test

with the "invaiuab(e benefits" of competitive bidding that will occur only after the terrr of

the ESP. (Any value of a faster move to an auction based ESP for energy during "L"he

terrri of the ESP is already incorporated into the SSO price_25}

'Athile the Commission might approve the ESP without the RSR because the

results of its calculation of the ESF' versus MRO test demonstrates that the

Commission-approved ESP is more favorable in the aggregate than an MRO, the

Commission can nct lawfully approve an RSR as part of an ESP if doing so renders t-he

ESP less favorable in the aggregate than the MRO. Yet, the Commission has approved

the RSR that results in an ESP that fails ti-te ESP versus MRO test in its Opinion and

Order and Entry on Rehearing. Because the resulting Commission-approved ESP fails

the statutory test and is uniaOul, the RSR cannot be lawfully approved,

B. The January 30 Entry on Rehearing is unlawful and unreasonable
because it authorizes a Pool Termination Rider ("PTR") under
Section 4928.143(B)(2)(d), Revised Code.

In its MarcJi 30, 2012 modified ESP Application, AEP-Ohio sought authorizatiorr

for "an oDportunitji to make a subsequent application if needed to recover lost revenues

as part of the move to competitive markets" due to the ciissoiution of the Ijitercortnection

Agreement ("Pool A.greement").'" AEP-Ohio further proposed that it would not need to

file the subsequent application to recover lost revenue if the L-lommissilon approved its

corporate separation plan, including the plan for the transfer of the Amos and Mitchell

z41d. af S.

25 Jpinion and Order at 74-

26 AEF'-Ohita Ex. 1 04 at 22-23.
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generation stations, without tnodifcation .27 In the Opinion and Order, the Commission

approved the PTR under Section 4928.143{8}(2}th), Revised Code.`$ On rehearing, the

Commission rejected 1EU-Ohio's argument tfiat the PTR operated to unlawfully allow

AEP-Ohio to violate corporate separation requirements and to recover transitisa€i

revenue in violation of Section 4928.39, Revised Code, and its Electric Transition P:an

Stipu,ation_2s The Commission, however, did grant rehearing to find that the PTR was

authorized under Section 4928.143(B)(2)(d), Revised Code. The Commission's

rationale for approving the PTR under this Section rested on the following claims:
,

The termination of the Pool Agreement is apre-requisite to AEP-Ohio's
transition to full structural corporate separation. With AEP-flhio's move to
ftill structural corporate separatian and CRES providers securing capac€ty
in the market, the number of service offers for SSO customers and
shopping customers will likely increase and improve. On that basis,
termination of the Pool Agreement is key to establishment of effective
;:ompef=tion and authorized under the terTns of Section 4928.143(B)(2){d};
Revised Cor1e.30

The Commission's grant of rehearing to authorize the PTR was unlawful. First,

the Commission cannot lawfully authorize a noti-bypassabfe rider to recover Iost

generation revenue. Second, the Commission has not made a finding that supports the

authorization of the PTR under Section 4928.143(B)(2)(d), Revised Code. Third, the

Commission's authorization of the colIec>_ion of wholesale generation revenue through

the PTR will result in a violation of Section 4928.02(H) and Section 4928.17, Revised

Code_ 31

271d. at 233.

28 OpIP3iC3C1 and Order at 49.

29 January 30 Entry on Rehearing at 57-58.

30 Id. at 60.

'31 IEU-Ohio does not waive any of its prior assignments of error csnceming the PTR.
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i . The Commission cannot lawfully authorize a non-bypassable
rider to recover lost generation revenue under Section
4928.143(B)(2)(d); Revised Code.

The PTR would authorize A.EP-Ohio to seek to recoup lost wholesale generation

revenue when the Pool Agreement is terminai;ed.32 Under Section 4928_143(B)(2), only

divisions (b) and (c) allow for ageneration-relatecf non-bypassable ciiarge. A non-

bypassable charge under {6}{2}(b) or (c) is available to recover costs associated only

with generating facilities under construction os constructed after 2009 that meet

additioiiai statutory requirements. The PTR is not designed to recoup the costs of a

generating facility under construction or newly built after 2009. Therefore, there is no

basis under Section 4928_143(B)(2), Revised Code, to approve the RSR, Capacity

Shopping Tax, and the PTR as non-bypassable charges.

2. The Commission has not made the required findings that
support the authorization of the PTR under Section
4928,.143(i:3)^2^(d)3 Revised Code.

As discussed above, AEP-Ohio has the burden of proof to demonstrate the

lawfulness of its ESP, and the Commission must find that the PTR satisfies the

requirements of Section 4928.143(B)(2)(d), Revised Code. Unless the Commission

makes the necessary findings, the Commission cannot approve the rider under Section

4928.143(B)(2)(d), Revised Cocie.33 The Section, in particular, requires the

Commission to find that the PTR has the "effect of stabilizing or providing certainty

regarding retail electric service." As discussed above, "retail electric service^ is defined

as tiie supply or arrangements for the supply of retail electric service.

32 CQpinion and Order at 48-49.

33 In re Co1L}mbus S. Power Co., 128 Ohio St. 3d at 519-20.
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The Commission has not made the necessary findings to demonstrate that the

PTR would have the effect of stabilizing or providing certainty regarding retail electric

service. According to the Commission, termination of the pool is pre-requisite to fuli

corporate separation arid the Commission expects that the number of service offers for

SSO customers and shopping customers will "increase and improve,34 after CRES

providers secure capacity in the market. More offers does not equate to stable or

certain service. The Commission has not made any finding that demonstrates that the

PTR will result in the supply of retail electric service that will be more certain or stabie,

r-vert if there was some confiection between an increased number of offers by

CRES providers and the provision of stable or certain retail eiectric service, the factual

findings that the Commission relies uper: are tiot consistent witti either the record in this

case or the Commission's decision in the AE^'-0hio Capacity Case.^^ T^?e record in this

case demonstrated that nothing in the current Poal Agreement prevented a system-wide

auction for the provisi^s^ of SSO ^e^ric^.36 Furt^er, the Commission's decision to pric^

capacity sold at the RPM-Based Price in the AEP-Ohio Capacity Case was predicated

on the conclusion that CRES providers would be able to cornpete effectiveiy and

expand and improve their o#ferings.37 Dissoiut;en of the Pool Agreement had no

bearing on the Commissio[z's conclusion. Based on die record in this case and the

Commission's finding in the AEP-Ohio Capacity CaseF there is iio basis for the

_'4 January 30 Entry on Rehearing at 60.

35 :n the Matter of the Cotnmission Review of the Capacity Chat-ges of Ohio Power Coirtpany and
Columbus Southern Power C;orrxpany, Case No. 90-2929-EL-tJNC, Opinion and Order (July 2, 2012}
{AEt'-Ottia Capacity Case).

36 FES Ex. 103 at 19 (Testimony of Rodr€ey Frame).

AEf3 Ohia Capacity Case, Opinion and Order at 23 (July 2, 2012).
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Commission to conclude that termination of the Pool Agreorrtetit is "key to the

establishment of effective oornpeti#ionn."38

In fact, the PTR does not even address retail electric service as required by the

terrps of Section 4928.143{8}{2}(€i), Revised Code. As proposed by AEP-Ohio and as

acknowledged by the Commission,39 the €? i R wiii recover from retail customers lost

wholesale Pool rovetiue_ It is one more exampie of the efforts of AEP-Ohio to transfer

the risks it faces in the wholesale market to its retail customers. Because it is a means

of shifting wholesale risks, there is tio basis for 'the Commission to find ti^a-It the PTR has

the effect of providing certainty or stability in the provision of retail electric service to

those retail customers.

3. The Commission's determination that the PTR will result in the
recovery of wholesale generation revenue thtough a non-
byPassable charge results in a violation of the State Energy
Policy stated in Section 4928.02(H)s Revised Code, and the
requirements for corporate separation under Section 4928.17,
Revised Code.

The Commission is required to "ensure that the policy specified in section

4928.02 of the Revised Code is effeci~uated. 40 It is State policy to "[e]nsure effective

competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from anoncompetit;ve retail eiectric service to a competitive retail

electric service .._ including by prohibiting the recovery of any generation-related costs

through distribution or transmission rates:Al (Emphasis added.) Further, the

requirements for corporate separation require tiiat AEP-Ohio comply with the policy

38 January 30 Entry on Rehearing at 60.
39 A

' section 4928.06(A), Revised Code.

41 Sect^cn 4928.02(H)= Revised Code.
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specified in Section 4928.02, Revised Code, including the provision that prohibits the

recovery of any generation-related costs through distribution rafes.42 As the

Commission has recognized, a non-bypassable charge to recover generation-related

costs would violate the requirement of Section 4928.02(--I), Revised Cvc(e 4'

The Commission apparently agrees that ALEF'-0i'tio will be recovering a subsidy

through the PTR. In response to Applications for Rehearing that demonstrated that the

PTR resulted in cross-subsidy, the Commission stated, "[Wjhile effective competition is

indeed tiie goal ofttte Commission, Section 4928.02(H), Revised Code, does not strictly

prohibit cross-subsidization. The Ohio Supreme Court has ruled that the policies set

forth in Section 4928.02, Revised Code, do not impose strict requirements on any given

program but simply express state policy and function as guidelines for the Commission

to weigh in evaluating utilit^y prs^posais.,,^^ The January 30 Entry on Rehearing implicitly

accepts that a subsidy will occur because generation-related costs will be recovered

through anon-bypassabie rider, but then concludes that Section 4928.02(H), Revised

Code, is mereiy a guideiiiie that the Commission need not enforce in this case_45

The Commission's conclusion that it may disregard subsidies, however, misreads

the applicable law. Unlike many of the provisions in the State Energy Policy which seek

to "ensure" or "eiicouragen particular outcomes, the policy expressed in Section

4928.02(H), Revised Code, requires the Commission to "prohibitLJ the recove.ty of any

42 Section 4928.17(A): Revised Code.

43 In the Matter of the Application of Ohio Power Company for Appmval of the Shutdown of Unit 5 of the
Philip Spom Generat'ing Station and to Establish aPfartt Shutdotvn Rider, Case Ncs. 10-1454-EL-RI3R:,
Finding and Order at 19 (Jan. 11, 2012) (`Sporn Decisian").
44 id.

45 ,Jaruary 30 Entry on Rehearing at 60.
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generatroti-relafed costs through distribution or transmission raies_'; (Emphasis added.)

T'he directive in Section 4928.06(A), Revised Code, that the Canimission stiall ensure

that the State policy is effectuated, can be accomplished in only one way. by prohibiting

the recovery of generation-related costs, including lost wholesale revenue associated

with the dissolution oi the Pool.

The Commission cannot (awfu[iv ignore that policy under the guise that the State

Energy Policy is only a "guicfeline." In this case, the "guideline' expressly prohibits the

recovery of the generation-related costs through a non-bypassable charge, as the

Commission already correctly determined in th° Sporn ctecision_ Based on the explicit

statutory requirement of Section 4928.02(H), Revised Code, and the Commission's prior

holding in the Spom decision, the Commission's approval of the non-bypassable

recovery of generation-related costs through the RSR is ur^^awful_

A violation of Section 4928.02(Nj, Revised Code, also results in a violati€aFi of

Section 4928.17, Revised Code. Under the fatter section, AEP-Ohio must implement

and operate under a cc?rpflra"Le separation plan that is "consisterit with the policy

specified in section 4928.02 of the Revised Code." The Commission's approval of the

recovery of generation-related costs through what is effectively a ctistrib;.ttioti rider;

however, permits AEP-Ohio to violate the. prohibition contained in Section 4928.02(H),

Revised Code_ As a result, the Commissio#i's approval of the PTR also is unlawful

under Section 4928.17(A)(1), Revised Cocie-

C, The January 30 Entry on Rehearing is unlawful and unreasonable
because it authorizes the deferral of revenue in excess of a 12% rate
cap, fails to tdettt€^.i the incurred costs that may be deferred, and
faits to identify the carrying charges that apply to the deferred
amount.

{C39$J4:} 18
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In its Opinion and Order, the Commission directed that `=AEP-Ohio .-. cap

customer rate increases at 12 percent over their current ESP I rate plan bill schedules

for the entire term of the modified ESP.'46 The 12% cap is to be determined on an

individual customer basis.47 The Commission also ordered that AEP-Ohio file in a

separate docket on May 31, 2013 a "detailed accounting of its deferral impact created

by the `^L percent rate ca}a.;'`^8 The Commission further stated that it would "mait3tain the

discretion to adjust the 12 percent limit, as necessary, throughout the term of the

ESP.PA9

AEP-Ohio, the Office of the Ohio Cotisumers' Counsel and the Appalachian

Peace and Justice Kletwot.k {'`0CClAPJN"} filed applications for rehearing seeking

clarification o"i' the Conimission's order creating the 12% cap. :n the January 30 Entry

on Rehearing, the Commission granted rehearing and clarified that the 12% cap applies

only to items that were established and approved within the Commission niodifed ESP

and not any previously authorized riders and tariffs.5° It granted AEP-Ohio dddifional

time to implement systems to accoutit for the cap. It also authorized "the deferral of any

expenses associated with the rate cap pursuant to Section 4928.144F Revised Code,

inewsive. of carrying ohargos.:51 In approving the ^cieferra( of any expenses," the

Commission did not identify the incurred costs that may be deferred. Additionally, the

Commission failed to address the level of carrying charges that AEP-Ohio may apply to

$c' Opinion and Order at 70.
47 a

48 Id.
4s^^

50 January 30 Entry on Rehearing at 40.

=td.
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the deferred amounts of expenses_ The Commission's January 30 Entry on Rei^tearing,

rather than clarifying the 12% cap, fails to demonstrate that the cap is 1a^Aft and is so

vague as to be unreasonable.

The Commission's authority to approve a"phase-in^ of ESP rates is governed by

Section 4928;144, Revised Code. That Section provides:

The public utilities commission by order may authorize any ;ust and
reasonable phase-in of any eiec;ric distribution utility rate or price
established under sections 4928.141 to 4928e'i43 of the Revised Gode,
and inclusive of carrying charges, as the commission considers necessary
to ensure rate or price stability for consumers. If the commission's order
includes such a phase-in, the order also shall provide for the creation of
regulatory assets pursuant to gener^^ly accepted accounting principles, by
authorizing the deferral of incurred costs equal to the amount iZCt
collected, plus carrying charges on that amount. Further, the order shaii
authorize the collection of ti-iose deferrals through a ncnbypassabie
surcharge on any such rate or price so established for the electric
distribution utility by the commission.

While the Commission's decision to try t^ limit irnrnediate rate increases by

delaying and spreading those increases to other customers is understandable in light of

the significant additional riders it has approved, the Commission's order fails to

accomplish its intended outcome. The Commission may authorize a deferral and the

creation of a deferred asset for "incurred costs" under Section 4928.144, Revised Code,

but the Commission has failed to identify the costs being deferred. In fact, at this poil-it

the Commission has provided only that AEP-Ohio may defer the difference in revenue

between the authorized levels with and without the cap_ Thus, there is no legal basis on

AThich 'Lo authorize the deterra(.

The Commission's order also fails to comply with applicable accounting

standards_ By law, the Commission's authorization must provide for the creation of a

regulatory asset pursuant to Generally Accepted Accounting Principles "^^^P-,,)-
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GAAP requires specific identification of the "allowable casts"' that the accounting

procedures will defer for future recovery to properiy tneastire and record the expense

levels that are deferred for future recovery. When sucil costs are deferred for future

collection pursuant to a valid regulatory order, a regulatory asset is created to hold the

accumulated deferred amount pending the amortization process. According to the

applicable accounting requirements, the deferral and creation of a regulatory asset must

be conditioned on a showing that recovery of the regulatory asset is probable because

of regulatory action allowing future cost recovery.''2 AEP-Ohia, however, ended

regulatory accounting for its generation function several years ago in response to

changes in Ohio law that ended the Commission's authority to approve Gost-based rates

for generation related services_53 Thus, under GAAP, AEP-Ohio cannot use reguiatori

accounting for any deferred cost associated with its competitive generation funciion.

Even if the order properly perm-itted the creation ot a deferred asset (which it

does not), the Commission must also determiiie carrying charges. Neither the Opinion

and Order nor the January 30 Entry on Rehearing, however, states the level of carrying

charges. Tiius, the January 30 Entry on Rehearing is unreasonably vague_

The carrying charge level that should be applied is an issue ihat must be

addressed by rehearing_ As IEU-Ohio demonstrated, the use of AEP-Ohio's cost of

debt is unreasonable because it is high vv^hen compared to the cost of debt available in

the current market,54 Thus, if the Commission continues to authorize a deferral of

revenue in excess of the 12% cap, it must also order rehearing to set the level of the

52 Financial Acmunting Standards Board Godification 930_

53 IEU-Ohio Ex. 105.

' lEU-t)hi[c Ex_ 129 at 12-13.
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carrying charges on the deferral balance to areasonab(e level below either AEP-Ohio's

long or short-term cost of debt,

{C-39s54: } 22
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IlL CONCLUSION

The Commission's January 30 Entry on Rehearing is unlawful and unreasonable

for the reasons discussed above. The Commission should grant rehearing, reverse its

authorization of the unlawful charges, and thereby bring the rates and ciiarges

contained in AEP-Ohio's default service into compiiar€ce with Ohio law.

Respectfuliy submitted,
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4903.09 Written opinions filed by commission in all contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of the proceedings

shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with

the records of such cases, findings of fact and written opinions setting forth the reasons prompting the
decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

http://codes,ohxo.gov/orc/4903.09 0 0 g^^9?31



Lawriter - ORC - 4905.04 Power to regulate public utilities and railroads.

4905.04 Power to regulate public utilities and railroads.

Page 1 of 1

The public utilities commission is hereby vested with the power and jurisdiction to supervise and regulate

public utilities and railroads, to require all public utilities to furnish their products and render all services

exacted by the commission or by law, and to promulgate and enforce all orders relating to the protection,

welfare, and safety of railroad employees and the traveling public, including the apportionment between
railroads and the state and its political subdivisions of the cost of constructing protective devices at railroad
grade crossings.

Amended by 128th General AssemblyFile No.43,SB 162, §1, eff. 9/13/2010.

Effective Date: 06-18-1996; 11-04-2005

http://codes.ohio.gov/orc/4905.04 ® I `4PRU
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4905.05 Scope of jcsiriscliction.

The jurisdiction, supervision, powers, and duties of the public utilities commission extend to every public

utility and railroad, the plant or property of which lies wholly within this state and when the property of a

public utility or railroad lies partly within and partly without this state to that part of such plant or property

which lies within this state; to the persons or companies owning, leasing, or operating such public utilities

and railroads; to the records and accounts of the business thereof done within this state; and to the

records and accounts of any companies which are part of an electric utility holding company system exempt
under section 3(a)(1) or (2) of the "Pubiic Utility Holding Company Act of 1935," 49 Stat. 803, 15 U.S.C.

79c, and the rules and regulations promulgated thereunder, insofar as such records and accounts may in

any way affect or relate to the costs associated with the provision of electric utility service by any public
utility operating in this state and part of such holding company system.

Nothing in this section, or section 4905.06 or 4905.46 of the Revised Code pertaining to regulation of

holding companies, grants the public utilities commission authority to regulate a holding company or its

subsidiaries which are organized under the laws of another state, render no public utility service in the

state of Ohio, and are regulated as a public utility by the public utilities commission of another state or

primarily by a federal regulatory commission, nor do these grants of authority apply to public utilities that

are excepted from the definition of "public utility" under divisions (A)(1) to (3) of section 4905.02 of the
Revised Code.

Amended by 129th General AssemblyFile No.127,HB 487, §101.01, eff. 6/11/2012.

Effective Date: 03-29-1988

http://codes.ohio.gov/orc/4905.05 I 19 A 9/0230ff,730
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4905.06 General supervisi®n.

Page 1 of 1

The public utilities commission has general supervision over all public utilities within its jurisdiction as

defined in section 4905.05 of the Revised Code, and may examine such public utilities and keep informed

as to their general condition, capitalization, and franchises, and as to the manner in which ttieir properties

are leased, operated, managed, and conducted with respect to the adequacy or accommodation afforded by

their service, the safety and security of the public and their employees, and their compliance with all laws,

orders of the commission, franchises, and charter requirements. The commission has general supervision

over all other companies referred to in section 4905.05 of the Revised Gode to the extent of its jurisdiction

as defined in that section, and may examine such companies and keep informed as to their general

condition and capitalization, and as to the manner in which their properties are leased, operated, managed,

and conducted with respect to the adequacy or accommodation afforded by their service, and their

compliance with all laws and orders of the commission, insofar as any of such matters may relate to the

costs associated with the provision of electric utility service by public utilities in this state which are

affiliated or associated with such companies. The commission, through the public utilities commissioners or

inspectors or employees of the commission authorized by it, may enter in or upon, for purposes of

inspection, any property, equipment, building, plant, factory, office, apparatus, machinery, device, and

lines of any public utility. The power to inspect includes the power to prescribe any rule or order that the

commission finds necessary for protection of the public safety. In order to assist the commission in the

performance of its duties under this chapter, authorized employees of the motor carrier enforcement unit,

created under section 5503.34 of the Revised Code in the division of state highway patrol, of the

department of public safety may enter in or upon, for inspection purposes, any motor vehicle of any motor
carrier .

In order to inspect motor vehicles owned or operated by a motor carrier engaged in the transportation of

persons, authorized employees of the motor carrier enforcement unit, division of state highway patrol, of

the department of public safety may enter in or upon any property of any motor carrier engaged in the
intrastate transportation of persons.

Amended by 129th General AssemblyFile No.127,HB 487, §101.01, eff. 6/11/2012.

Effective Date: 09-01-2000; 09-16-2004

http://codes.ohio.gov/orc/4905.06 a 0 ^71'7^2^^3^
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4905.13 System of accounts for public utilities.

Page 1 of 1

The public utilities commission may establish a system of accounts to be kept by public utilities or railroads,

including municipally owned or operated public utilities, or may classify said public utilities or railroads and

establish a system of accounts for each class, and may prescribe the manner in which such accounts shall

be kept. Such system shall, when practicable, conform to the system prescribed by the department of

taxation. The commission may prescribe the forms of accounts, records, and memorandums to be kept by

such public utilities or railroads, including the accounts, records, and memorandums of the movement of

traffic as well as of the receipts and expenditure of moneys, and any other forms, records, and

memorandums which are necessary to carry out Chapters 4901., 4903., 4905., 4907., 4909., 4921., and

4923. of the Revised Code. The system of accounts established by the commission and the forms of

accounts, records, and memorandums prescribed by it shall not be inconsistent, in the case of corporations

subject to the act of congress entitled "An act to regulate commerce" approved February 4, 1887, and the

acts amendatory thereof and supplementary thereto, with the systems and forms established for such

corporations by the interstate commerce commission. This section does not affect the power of the public

utilities commission to prescribe forms of accounts, records, and memorandums covering information in

addition to that required by the interstate commerce commission. The public utilities commission may,

after hearing had upon its own motion or complaint, prescribe by order the accounts in which particular

outlays and receipts shall be entered, charged, or credited. Where the public utilities commission has

prescribed the forms of accounts, records, or memorandums to be kept by any public utility or railroad for

any of its business, no such public utility or railroad shall keep any accounts, records, or memorandums for

such business other than those so prescribed, or those prescribed by or under the authority of any other

state or of the United States, except such accounts, records, or memorandums as are explanatory of and

supplemental to the accounts, records, or memorandums prescribed by the commission, The commission

shall at all times have access to all accounts kept by such public utilities or railroads and may designate

any of its officers or employees to inspect and examine any such accounts. The auditor or other chief

accounting officer of any such public utility or railroad shall keep such accounts and make the reports

provided for in sections 4905.14 and 4907.13 of the Revised Code. Any auditor or chief accounting officer

who fails to comply with this section shall be subject to the penalty provided for in division (B) of section

4905.99 of the Revised Code. The attorney general shall enforce such section upon request of the public
utilities commission by mandamus or other appropriate proceedings.

Effective Date: 07-01-1996

http://codes.ohio..goviorc/4905.13 10 ^ 91^/0723D ? ^
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4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon the

initiative or complaint of the public utilities commission, that any rate, fare, charge, toll, rental, schedule,

classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification, or service

rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is in

any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, or
that any regulation, measurement, or practice affecting or relating to any service furnished by the public

utility, or in connection with such service, is, or will be, in any respect unreasonable, unjust, insufficient,

unjustly discriminatory, or unjustly preferential, or that any service is, or will be, inadequate or cannot be

obtained, and, upon complaint of a public utility as to any matter affecting its own product or service, if it

appears that reasonable grounds for complaint are stated, the commission shall fix a time for hearing and

shall notify complainants and the public utility thereof. The notice shall be served not less than fifteen days

before hearing and shall state the matters complained of. The commission may adjourn such hearing from
time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have process to
enforce the attendance of witnesses.

Amended by 128th General AssemblyFile No.43,SB 162, §1, eff. 9/13/2010.

Effective Date; 09-29-1997

http>//codes.ohio.gov/orc/4945.26 ' O 9p199 ?3'
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492$.01 Competitive retail electric service elefinitreans.

(A) As used in this chapter:

(1) "Ancillary service" mearis any function necessary to the provision of electric transmission or distribution

service to a retail customer and includes, but is not limited to, scheduling, system control, and dispatch

services; reactive supply from generation resources and voltage control service; reactive supply from

transmission resources service; regulation service; frequency response service; energy imbalance service;

operating reserve-spinning reserve service; operating reserve-supplemental reserve service; load

following; back-up supply service; real-power loss replacement service; dynamic scheduling; system black
start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmental aggregator

subject to certification under section 4928.08 of the Revised Code, to the extent that the agent is under

contract with such utility, company, cooperative, or aggregator solely to provide billing and collection for

retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive as

provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been financed in

whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or

operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-profit successor of
such company:

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution
service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and includes

an electric services company, but excludes any self-generator to the extent that it consumes electricity it so

produces, sells that. electricity for resale, or obtains electricity from a generating facility it hosts on its
premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-for-

profit basis in the business of supplying or arranging for the supply of only a competitive retail electric

service in this state. "Electric services company" includes a power marketer, power broker, aggregator, or

independent power producer but excludes an electric cooperative, rnunicipal electric utility, governmental
aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light compariy that has a certified territory and is engaged on a for-

profit basis either in the business of supplying a noncompetitive retail electric service in this state or in the

businesses of supplying both a noncompetitive and a competitive retail electric service in this state.

"Electric utility" excludes a municipal electric utility or a billing and collection agent.

0 00000327
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(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of

township trustees, or a board of courity commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised Gode.

(14) A person acts "knowingly," regardless of the person's purpose, when the persari is aware that the

person's conduct will probably cause a certain result or will probably be of a certain nature. A person has

knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer eriergy efficiency programs provided through electric utility

rates" means the ievel of funds specifically included in an electric utility's rates on October 5, 1999,

pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of the Revised

Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency of housing for

the utility's low-income customers. The term excludes the level of any such funds committed to a specific

nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan program,

the home energy assistance program, the home weatherization assistance program, and the targeted
energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the starting

date of competitive retail electric service and ending on the applicable date for that utility as specified in

section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive transition
revenues under this chapter,

(18) "Market power" means the ability to impose on customers a sustained price for a product or service

above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is for

nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours per year

or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to generate,
transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electi-ic service provided pursuant to a schedule filed under section

4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the Revised Code,

which schedule or arrangement includes conditions that may require the customer to curtail or interrupt

electric usage during nonemergency circumstances upon notification by an electric utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices or
strategies that facilitate the generation or use of electricity or energy and that reduce or support the
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reduction of energy consumption or support the production of clean, renewable energy for industriaJ,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy users,

including, but not limited to, advanced energy resources and renewable energy resources. "Advanced

energy project" also includes any project described in division (A), (B), or (C) of section 4928.621 of the
Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred on

the regulatory books of the electric utility, pursuant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission rate-

making decision, and that would otherwise have been charged to expense as incurred or would not have

been capitalized or otherwise deferred for future regulatory consideration absei-it commission action.

"Regulatory assets" includes, but is not limited to, all deferred demand-side management costs; all

deferred percentage of income payment plan arrears; post-in-service capitalized charges and assets

recognized in connection with statement of financial accounting standards no. 109 (receivables from

customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as those costs

have been determined by the commission in the electric utility's most recent rate or accounting application

proceeding addressing such costs; the undepreciated costs of safety and radiation control equipmer-it on

nuclear generating plants owned or leased by an electric utility; and fuel costs currently deferred pursuant

to the terms of one or more settlement agreements approved by the commission,

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of consumption. For

the purposes of this chapter, retail electric service includes orie or more of the following "service

components": generation service, aggregation service, power marketing service, power brokerage service,

transmission service, distribution service, ancillary service, metering service, and billing and collection

service.

(28) "Starting date of competitive retail electric service" means )anuary 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) °Net metering" means measuring the difference in an applicable billing period between the electr-icity

supplied by an electric service provider and the electricity generated by a customer-generator that is fed
back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a fuel
cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric generation

facility that produces electricity primarily for the owner's consumption and that may provide any such

excess electricity to another entity, whether the facility is installed or operated by the owner or by an agent
uridEr a contract.
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(33) "Rate plan" means the standard service offer in effect on the effective date of the ameridrnent of this

section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or

equipment that increases the generation output of an electric generating facility to the extent such
efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration tectinology`,

(c) Clean coal technology that includes a carbon-based product that is chemically altered before

combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing and

materials standard D1757A or a reduction of metal oxide emissions in accordance with standard D5142 of

that society, or clean coal technology that includes the design capability to control or prevent the emission

of carbon dioxide, which design capability the commission shall adopt by rule and shall be based on

economically feasible best available technology or, in the absence of a determined best available

technology, shall be of the highest level of economically feasible design capability for which there exists
generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the nuclear

regulatory commission; other, later technology; or significant improvements to existing facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conver-sion technology, including, but not

limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that results in

measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM)

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, iricluding a simple or

combined-cycle natural gas generating facility or a generating facility that uses biomass, coal, modular
nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from the
deployment of advanced technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been,

included in an energy efficiency program of an electric distribution utility pursuant to requirements under

section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.

(36) "Cogeneration technology" means technology that produces electricity and useful thermal output
simultaneously.

(37)
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(a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar thermal energy

(ii) Wind energy

(iii) Power produced by a hydroelectric facility

(iv) Geothermal energy ;

(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through

fractionation, biological decomposition, or other process that does not principally involve combustion ;

(vi) Biomass energy ;

(vii) Energy produced by cogeneration technology that is placed into service on or before December 31,

2015, and for which more than ninety per cent of the total annual energy input is from combustion of a

waste or byproduct gas from an air contaminant source in this state, which source has been in operation

since on or before January 1, 1985, provided that the cogeneration techriology is a part of a facility located

in a county having a population of more than three hundred sixty-five thousand but less than three
hundred seventy thousand according to the most recent federal decennial census ;

(viii) Biologically derived methane gas ;

(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing process,
including bark, wood chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel cell,

molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial waters of

Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery system placed into

service or retrofitted on or after the effective date of the amendment of this section by S.B. 315 of the

129th general assembly, except that a waste energy recovery system described in division (A)(38)(b) of

this section may be included only if it was placed into service between January 1, 2002, and December 31,

2004; storage facility that will promote the better utilization of a renewable energy resource ; or distributed

generation system used by a customer to generate electricity from any such energy.

"Renewable energy resource" does not include a waste energy recovery systerri that is, or was, on or after

January 1, 2012, included in an energy efficiency program of an electric distribution utility pursuant to

requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric faciiity" means a hydroelectric generating

facility that is iocated at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state and meets all of the following standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality, including

seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat. 1598,

1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state that the river
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has impaired water quality under Section 303(d) of the °Clean Water Act of 1977," 114 Stat. 870, 33

U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the federal

energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and with

the terms of its federal energy regulatory commission license regarding watershed protection, mitigation,

or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16 U.S.C.

1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance with

the terms of its federal energy regulatory commission license or, if the facility is not regulated by that

commission, through development of a plan approved by the Ohio historic preservation office, to the extent
it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or exemption

that are related to recreational access, accommodation, and facilities or, if the facility is not regulated by

that commission, the facility complies with similar requirements as are recommended by resource agencies,

to the extent they have jurisdiction over the facility; and the facility provides access to water to the public

without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except for

exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that the

conversion of energy to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised Code

that recovers waste heat from electricity-producing engines or combustion turbines and that simultaneously

uses the recovered heat to produce steam, provided that the facility was placed into service between

January 1, 2002, and December 31, 2004,

(39) "Smart grid" ieans capital improvements to an electric distribution utility's distribution infrastructure

that improve reliability, efficiency, resiliency, or reduce energy demand or use, including, but not limited to,

advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal energy

from the same fuel source designed to achieve thermal-efficiency levels of at least sixty per cent, with at

least twenty per cent of the system's total useful energy in the form of thermal energy.
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(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive

retail electric service if the service component is competitive pursuant to a declaration by a provision of the

Revised Code or pursuant to an order of the public utilities commission authorized under division (A) of

section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a noncompetitive

retail electric service.

Amended by 129th General AssemblyFile No.125,SB 315, §101.01, eff. 9/10/2012.

Amended by 128th General AssemblyFile No.47,SB 181, §1, eff. 9/13/2010.

Amended by 128th General AssemblyFile No.48,SB 232, §1, eff. 6/17/2010.

Amended by 128th General AssemblyFile No.9,HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.02 State policy.

It is the policy of this state to do the following throughout this state:

Page 1 of 2

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparabie retail electric service that provides consumers with

the supplier, price, terms, conditions, and quality options they elect to meet their respective rieeds;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the

selection of those supplies and suppliers and by encouraging the development of distributed and small

generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric

service including, but not limited to, demand-side management, tirTie-differ entiated pricing, waste energy

recovery systems, smart grid programs, and implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the transmission

and distribution systems of electric utilities in order to promote both effective customer choice of retail

electric service and the development of performance standards and targets for service quaiity for all

consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric uti€ity's transmission and distribution systems are available to a customer-

generator or owner of distributed aeneration, so that the customer-generator or owrier can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and
implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or to a

product or service other than retail electric service, and vice versa, including by prohibiting the recovery of

any generation-related costs through distribution or transmission rates;

(1) Erisure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(]) Provide coherent, transparent means of giving appropriate incentives to technologies that can adapt
successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer ciasses through regular review

and updating of administrative rules governing critical issues such as, but not limited to, interconnection
standards, standby charges, and net metering;

(L). Protect at-risk populations, including, but not lirnited to, when considering the implementation of any
new advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and encourage the

use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

000000334
http://c.odes.ohio.gov/orc/4928.02 6/13/2013



Lawriter - ORC - 4928.02 State policy. Page 2 of 2

In carrying out this policy, the commission shafl consider rules as they apply to the costs of electric

distribution infrastructure, including, but not limited to, line extensions, for the purpose of development in

this state.

Amended by 129th General AssemblyFile No.125,SB 315, §101.01, eff. 9/10/2012.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.03 Identification of competitive services and noncompetitive

services.

Beginning on the starting date of competitive retail electric service, retail electric generation, aggregation,

power marketing, and power brokerage services supplied to consumers within the certified territory of an

electric utility are competitive retail electric services that the consumers may obtain subject to this chapter

from any supplier or suppliers. In accordance with a filing under division (F) of section 4933.81 of the

Revised Code, retail electric generation, aggregation, power marketing, or power brokerage services

supplied to consumers within the certified territory of an electric cooperative that has made the filing are

competitive retail electric services that the consumers may obtain subject to this chapter from any supplier

or suppliers. Beginning on the starting date of competitive retail electric ser-vice and notwithstanding any

other provision of law, each consumer in this state and the suppliers to a consumer shall have comparable

and nondiscriminatory access to noncompetitive retail electric services of an electric utility in this state

within its certified territory for the purpose of satisfying the consumer`s electricity requirements in keeping

with the policy specified in section 4928.02 of the Revised Code.

Effective Date: 10-05-1999
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4928a05 Extent of exemptions.

(A)

Page 1 of l

(1) On and after the starting date of competitive retail electric service, a competitive retail electric service

supplied by an electric utility or electric services company shall not be subject to supervision and regulation

by a municipal corporation under Chapter 743. of the Revised Code or by the public utilities commission

under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4905.10 and
4905.31, division ( B) of section 4905.33, and sections 4905.35 and 4933.81 to 4933.90 ; except sections
4905_06, 4935.03, 4963.40, and 4963.41 of the Revised Code only to the extent related to service

reliability and public safety; and except as otherwise provided in this chapter. The commission's authority

to enforce those excepted provisions with respect to a competitive retail electric service shall be such

authority as is provided for their enforcement under Chapters 4901: to 4909., 4933., 4935., and 4963. of

the Revised Code and this chapter. Nothing in this division shall be construed to limit the commission's

authority under sections 4928.141 to 4928,144 of the Revised Code. On and after the starting date of

competitive retail electric service, a competitive retail electric service supplied by an electric cooperative

shall not be subject to supervision and regulation by the commission under Chapters 4901. to 4909.,

4933., 4935., and 4963. of the Revised Code, except as otherwise expressly provided in sections 4928.01
to 4928,10 and 4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail electric

service supplied by an electric utility shall be subject to supervision and regulation by the commission

under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised Code and this chapter, to the

extent that authority is not preempted by federal law. The commission's authority to enforce those

provisions with respect to a noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwithstanding Chapters 4905. and 4909, of the Revised Code, commission authority under this chapter

shall include the authority to provide for the recovery, through a reconcilable rider on an electric

distribution utility's distribution rates, of all transmission and transmission-related costs, including ancillary

and congestion costs, imposed on or charged to the utility by the federal energy regulatory commission or

a regional transmission organization, independent transmission operator, or similar organization approved

by the federal energy regulatory commission. The commission shall exercise its jurisdiction with respect to

the delivery of electricity by an electric utility in this s.tdte on or after the starting date of competitive retail

electric service so as to ensure that no aspect of the delivery of electricity by the utility to consumers in

this state that consists of a noncompetitive retail electric service is unregulated. On and after that starting

date, a noncompetitive retail electric service supplied by an electric cooperative shall not be subject to

supervision and regulatiort by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of

the Revised Code, except sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's

authority to enforce those excepted sections with respect to a noncompetitive retail electric service of an

electric cooperative shall be such authority as is provided for their enforcement under Chapters 4933, and

4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised Code to

regulate an electric light company in this state or an electric service supplied in this state prior to the
starting date of competitive retail electric service.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.06 Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities commission shall

ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the extent

necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary for the

commencement of the competitive retail electric service under this chapter shall be adopted within one

hundred eighty days after the effective date of this section. Except as otherwise provided in this chapter,

the proceedings and orders of the commission under the chapter shall be subject to and governed by
Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service, that

there is a decline or loss of effective competition with respect to a competitive retail electric service of an

electric utility, which service was declared competitive by commission order issued pursuant to division (A)

of section 4928.04 of the Revised Code, the commission shall ensure that that service is provided at

compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of this
section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail electric

service in this state for the purpose of discerning any noncompetitive retail electric service that should be

available on a competitive basis on or after the starting date of competitive retail electric service pursuant

to a declaration in the Revised Code, and for the purpose of discerning any competitive retail electric

service that is no longer subject to effective competition on or after that date. Upon such evaluation, the

commission periodically shall report its findings and any recommendations for legislation to the standing

committees of both houses of the general assembly that have primary jurisdiction regarding public utility

legislation. Until 2008, the commission and the consumer's counsel also shall provide biennial reports to

those standing committees, regarding the effectiveness of competition in the supply of competitive retail

electric services in this state. In addition, until the end of all market development periods as determined by

the commission under section 4928.40 of the Revised Code, those standing committees shall meet at least

biennially to consider the effect on this state of electric service restructuring and to receive reports from

the commission, consumers' counsel, and director of development,

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective competition

in the provision of a retail electric service or reasonably available alternatives for that service, the

commission shall consider factors including, but not limited to, all of the following:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily

available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease of

entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity requesting,

under division (B) or (C) of this section, a determination by the commission of the existence of or a lack of

effective competition or reasonably available alternatives.

(E)
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(1) Beginning on the starting date of competitive retail electric service, the commission has authority under

Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to resolve abuses of market

power by any electric utility that interfere with effective competition in the provision of retail electric

service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commission,

beginning the first year after the market development period of a particular electric utility and after

reasonable notice and opportunity for hearing, may take such measures within a transmission constrained

area in the utiiity's certified territory as are necessary to ensure that retail electric generation service is

provided at reasonable rates within that area. The commission may exercise this authority only upon

findings that an electric utility is or has engaged in the abuse of market power and that that abuse is not

adequately mitigated by rules and practices of any independent transmission entity controlling the

transmission facilities. Any such measure shall be taken only to the extent necessary to protect customers

in the area from the particular abuse of market power and to the extent the commission's authority is not

preempted by federal law. The measure shall remain the commission, after reasonable notice and

opportunity for hearing, determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator subject

to certification under section 4928.08 of the Revised Code shall provide the commission with such

information, regarding a competitive retail electric service for which it is subject to certification, as the

commission considers necessary to carry out this chapter. An electric utility shall provide the commission

with such information as the commission considers necessary to carry out divisions (B) to (E) of this

section. The comniission shall take such measures as it considers necessary to protect the confidentiality of

any such information. The commission shall require each electric utility to file with the commission on and

after the starting date of competitive retail electric service an annual report of its intrastate gross receipts

and sales of kilowatt hours of electricity, and shall require each electric services company, electric

cooperative, and governmental aggregator subject to certification to file an annual report on and after that
starting date of such receipts and sales from the provision of those retail electric services for which it is

subject to certification. For the purpose of the reports, sales of kilowatt hours of electricity are deemed to

occur at the meter of the retail customer.

Effective Date: 10-05-1999
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492$.12 Qualifying transmission entities.

Page 1 of 2

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no entity shall owri

or control transrYiission facilities as defined under federal law and located in this state on or after the

starting date of competitive retail electric service unless that entity is a member of, and transfers control of

those facilities to, one or more qualifying transmission entities, as described in division (B) of this section,

that are operational.

(B) An entity that owns or controls transmission facilities located in this state complies with division (A) of

this sectiori if each transmission entity of which it is a riember meets all of the following specifications:

(1) The transmission entity is approved by the federal energy regulatory commission.

(2) The transmission entity effects separate control of transmission facilities from control of generation

facilities.

(3) The transmission entity implements, to the extent reasonably possible, policies and procedures

designed to minimize pancaked transmission rates within this state.

(4) The transmission entity improves service reliability within this state.

(5) The transmission entity achieves the objectives of an open and competitive electric generation

marketplace, elimination of barriers to market entry, and preclusion of control of bottleneck electric

transmission facilities in the provision of retail electric service.

(6) The transmission entity is of sufficient scope or otherwise operates to substantially increase economical

supply options for consumers.

(7) The governance structure or control of the transmission entity is independent of the users of the

transmission facilities, and no member of its board of directors has an affiliation, with such a user or with

an affiliate of a user during the member's tenure on the board, such as to unduly affect the transmission

entity's performance. For the purpose of division (B)(7) of this section, a"user" is any entity or affiliate of

that entity that buys or sells electric energy in the transmission entity's region or in a neighboring region.

(8) The transmission entity operates under policies that promote positive performance designed to satisfy

the electricity requirements of customers.

(9) The transmission entity is capable of maintaining real-time reliability of the electric transmission

system, ensuring comparable and nondiscriminatory transmission access and necessary services,

minimizing system congestion, and further addressing real or potential transmission constraints.

(C) To the extent that a transmission entity under division (A) of this section is authorized to build

transmission facilities, that transmission entity has the powers provided in and is subject to sections

1723.01 to 1723.08 of the Revised Code.

(D) For the purpose of forming or participating in a regional regulatory oversight body or mechanism

developed for any transmission entity under division (A) of this section that is of regional scope and

operates within this state:

(1) The commission shall make joint investigations, hold joint hearings, within or outside this state, and
issue joint or concurrent orders in conjunction or concurrence with any official or agency of any state or of
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the United States, whether in the holding of those investigations or hearings, or in the making of those

orders, the commission is functioning under agreements or compacts between states, under the concurrent

power of states to regulate interstate comrT3erce, as an agency of the United States, or otherwise.

(2) The commission shail negotiate and enter into agreements or compacts with agencies of other states

for cooperative regulatory efforts and for the enforcement of the respective state laws i-egarding the

transmission entity.

(E) Tf a qualifying transmission entity is not operational as contemp{ated in division (A) of this section,

division (A)(13) of section 4928.34 of the Revised Code, or division (G) of section 4928.35 of the Revised

Code, the commission by rule or order shall take such measures or impose such requirements on all for-

profit entities that own or control electric transmission facilities located in this state as the commission

determines necessary and proper to achieve independent, nondiscriminatory operation of, and separate

ownership and control of, such electric transmission facilities on or after the starting date of competitive

retail electric service.

Effective Date: 10-05-1999
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The failure of a supplier to provide retail electric generation service to customers within the certified

territory of an electric distribution utility shall result in the supplier's customers, after reasonable notice,

defaulting to the utility's standard service offer under sections 4928.141., 4928.142, and 4928.143 of tiie

Revised Code until the customer chooses an alternative supplier. A supplier is deemed under this section to

have failed to provide such service if the commission finds, after reasonable notice and opportunity for

hearing, that any of the following conditions are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership, or has filed for
bankruptcy.

(B) The suppiier is no longer capable of providing the service.

(C) The supplier is unable to provide delivery to transmission or distribution facilities for such period of time

as may be reasonably specified by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

(D) The supplier's certification has been suspended, conditionalfy rescinded, or rescinded under division (D)

of section 4928.08 of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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(A) Except as otherwise provided in sections 4928,142 or 4928.143 or 4928.31 to 4928.40 of the Revised

Code and beginning on the starting date of competitive retail electric service, no electric utility shall engage

in this state, either directly or through an affiliate, in the businesses of supplying a noncompetitive retail

electric service and supplying a competitive retail electric service, or in the businesses of supplying a

noncompetitive retail electric service and supplying a product or service other than retail electric service,

unless the utility implements and operates under a corporate separation plan that is approved by the public

utilities commission under this section, is consistent with the policy specified in section 4928.02 of the

Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the

nonelectric product or service through a fully separated affiliate of the utility, and the plan includes

separate accounting requirements, the code of conduct as ordered by the commission pursuant to a rule it

shall adopt under division (A) of section 4928.06 of the Revised Code, and such other measures as are

necessary to effectuate the policy specified in section 4928,02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the
abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage to

any affiliate, division, or part of its own business engaged in the business of supplying the competitive

retail electric service or nonelectric product or service, including, but not limited to, utility resources such

as trucks, tools, office equipment, office space, supplies, customer and marketing information, advertising,

billing and mailing systems, personnel, and training, without compensation based upon fully loaded

embedded costs charged to the affiliate; and to ensure that any such affiliate, division, or part will not

receive undue preference or advantage from any affiliate, division, or part of the business engaged in

business of supplying the noncompetitive retail electric service. No such utility, affiliate, division, or part

shall extend such undue preference. Notwithstanding any other division of this section, a utiiity's obligation

under division (A)(3) of this section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan filed with

the commission under division (A) of this section. As part of the code of conduct required under divis;on (A)
(1) of this section, the commission shall adopt rules pursuant to division (A) of section 4928.06 of the

Revised Code regarding corporate separation and procedures for plan filing and approval. The rules shall

include limitations on affiliate practices solely for the purpose of maintaining a separation of the affiiiate's

business from the business of the utility to prevent unfair competitive advantage by virtue of that

relationship. The rules also shall include an opportunity for any person having a real and substantial

interest in the corporate separation plan to file specific objections to the plan and propose specific

responses to issues raised in the objections, which objections and responses the commission shall address

in its final order. Prior to commission approval of the plan, the commission shall afford a hearing upon

those aspects of the plan that the commission deterniines reasonably require a hearing. The commission

may reject and require refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate separation plan

under this section, to be effective on the date specified in the order, only upon findings that the plan

reasonably complies with the requirements of division (A) of this section and will provide for ongoing

compliance with the policy specified in section 4928.02 of the Revised Code, However, for good cause

shown, the commission may issue an,order appraving or modifying and approving a corporate separation
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plan under this section that does not comply with division (A)(1; of this sectior, but complies with such

functional separation requirements as the commission authorizes to apply for an interim period prescribed

in the order, upon a finding that such alternative plan will provide for ongoing compliance with the policy

specified in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this section, and

the commission, pursuant to a request from any party or on its own initiative, may order as it considers

necessary the filing of ari amended corporate separation plan to reflect changed circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at any
time without obtaining prior commission approval.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.20 Local aggregation of retail electric loads - limitations.

(A) The legislative authority of a municipal corporation may adopt an ordinance, or the board of township

trustees of a township or the board of county commissioners of a county may adopt a resolution, under

which, on or after the starting date of competitive retail electric service, it may aggregate in accordance

with this section the retail electrical loads located, respectively, within the municipal corporation, township,
or unincorporated area of the county and, for that purpose, may enter into service agreements to facilitate

for those loads the sale and purchase of electricity. The legislative authority or board also may exercise

such authority jointly with any other such legislative authority or board. For customers that are not

mercantile customers, an ordinance or resolution under this division shall specify whether the aggregation

will occur only with the prior, affirmative consent of each person owning, occupying, controlling, or using an

electric load center proposed to be aggregated or will occur automatically for all such persons pursuant to

the opt-out requirements of division (D) of this section. The aggregation of mercantile customers shall

occur only with the prior, affirmative consent of each such person owning, occupying, controlling, or using

an electric load center proposed to be aggregated. Nothing in this division, however, authorizes the

aggregation of the retail electric loads of an electric load center, as defined iri section 4933.81 of the

Revised Code, that is located in the certified territory of a nonprofit electric supplier under sections 4933.81

to 4933.90 of the Revised Code or an electric load center served by transmission or distribution facilities of
a municipal electric utility,

(B) If an ordinance or resolution adopted under division (A) of this section specifies that aggregation of
customers that are not mercantile customers will occur automatically as described in that division, the
ordinance or resolution shall direct the board of elections to submit the question of the authority to
aggregate to the electors of the respective municipal corporation, township, or unincorporated area of a
county at a special election on the day of the next primary or general election in the municipal corporation,
township, or county. The legislative authority or board shall certify a copy of the ordinance or resolution to
the board of elections not less than ninety days before the day of the special election. No ordinance or
resolution adopted under division (A) of this section that provides for an election under this division shall
take effect unless approved by a majority of the electors voting upon the ordinance or resolution at the
election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B) of this section, the legislative

authority or board shall develop a plan of operation and governance for the aggregation program so

authorized. Before adopting a plan under this division, the legislative authority or board shall hold at least

two public hearings on the plan. Before the first hearing, the legislative authority or board shall publish

notice of the hearings once a week for two consecutive weeks in a newspaper of general circulation in the

jurisdiction or as provided in section 7.16 of the Revised Code. The notice shall summarize the plan and
state the date, time, and location of each hearing.

(D) No legislative authority or board, pursuant to an ordinance or resolution under divisions (A) and (B) of

this section that provides for automatic aggregation of customers that are not mercantile customers as

described in division (A) of this section, shall aggregate the electrical load of any electric load center

located within its jurisdiction unless it in advance clearly discloses to the person owning, occupying,

controlling, or using the load center that the person will be enrolled automatically in the aggregation

program and will remain so enrolled unless the person affirmatively elects by a stated procedure not to be

so enrolled. The disclosure shall state prominently the rates, charges, and other terms and conditions of

enrollment. The stated procedure shall allow any person enrolled in the aggregation program the

opportunity to opt out of the program every three years, without paying a switching fee. Any such person
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that opts out before the commencement of the aggregation program pursuant to the stated procedure shall
default to the standard service offer provided under section 4928.14 or division (D) of section 4928.35 of
the Revised Code until the person chooses an alternative supplier.

(E)

(1) With respect to a governmental aggregation for a municipal corporation that is authorized pursuant to

divisions (A) to (D) of this section, resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a governmental aggregation for a township or the unincorporated area of a county,

which aggregation is authorized pursuant to divisions (A) to (D) of this section, resolutions may be

proposed by initiative or referendum petitions in accordance with sections 731.28 to 731.40 of the Revised
Code, except that:

(a) The petitions shall be filed, respectively, with the township fiscal officer or the board of county

commissioners, who shall perform those duties imposed under those sections upon the city auditor or
village clerk.

(b) The petitions shall contain the signatures of not less than ten per cent of the total number of electors
in, respectively, the township or the unincorporated area of the county who voted for the office of governor
at the preceding general election for that office in that area.

(F) A governmental aggregator under division (A) of this section %s not a public utility engaging in the

wholesale purchase and resale of electricity, and provision of the aggregated service is not a wholesale

utility transaction. A governmental aggregator shall be subject to supervision and regulation by the public

utilities commission only to the extent of any competitive retail electric service it provides and commission
authority under this chapter.

(G) This section does not apply in the case of a municipal corporation that supplies such aggregated service

to electric load centers to which its municipal electric utility also supplies a noncompetitive retail electric

service through transmission or distribution facilities the utility singly or jointly owns or operates.

(H) A governmental aggregator shall not include in its aggregation the accounts of any of the following:

(1) A customer that has opted out of the aggregation;

(2) A customer in contract with a certified electric services company;

(3) A customer that has a special contract with an electric distribution utility;

(4) A customer that is not located within the governmental aggregator's governmental boundaries;

(5) Subject to division (C) of section 4928.21 of the Revised Code, a customer who appears on the "do not
aggregate" list maintained under that section.

(I) Customers that are part of a governmental aggregation under this section shall be responsible only for
such portion of a surcharge under section 4928.144 of the Revised Code that is proportionate to the

benefits, as determined by the commission, that electric load centers within the jurisdiction of the

governmental aggregation as a group receive. The proportionate surcharge so established shall apply to

each customer of the governmental aggregation while the customer is part of that aggregation. If a

customer ceases being such a customer, the otherwise applicable surcharge shall apply. Nothing in this
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section shall result in less than full recovery by, an electric distribution utility of any surcharge authorized

under section 4928.144 of the Revised Code. Nothing in this section shall result in less than the full and

timely imposition, charging, collection, and adjustment by an electric distribution utility, its assignee, or

any collection agent, of the phase-in-recovery charges authorized pursuant to a final financing order issued

pursuant to sections 4928.23 to 4928.2318 of the Revised Code.

(3) On behalf of the customers that are part of a governmental aggregation under this section and by filing

written notice with the public utilities commission, the legislative authority that formed or is forming that

governmental aggregation may elect not to receive standby service within the meaning of division (B)(2)

(d) of section 4928.143 of the Revised Code from an electric distribution utility in whose certified territory

the governmental aggregation is located and that operates under an approved electric security plan under

that section. Upon the filing of that notice, the electric distribution utility shall not charge any such
customer to whom competitive retail electric generation service is provided by another supplier under the

governmental aggregation for the standby service. Any such consumer that returns to the utility for

competitive retail electric service shall pay the market price of power incurred by the utility to serve that

consumer plus any amount attributable to the utility's cost of compliance with the alternative energy

resource provisions of section 4928.64 of the Revised Code to serve the consumer. Such market price shall

include, but not be limited to, capacity and energy charges; all charges associated with the provision of

that power supply through the regional transmission organization, including, but not limited to,

transmission, ancillary services, congestion, and settlement and administrative charges; and all other costs

incurred by the utility that are associated with the procurement, provision, and administration of that

power supply, as such costs may be approved by the commission. The period of time during which the

market price and alternative energy resource amount shall be so assessed on the consumer shall be from

the time the consumer so returns to the electric distribution utility until the expiration of the electric

security plan. However, if that period of time is expected to be more than two years, the commission may
reduce the time period to a period of not less than two years.

(K) The commission shall adopt rules to encourage and promote large-scale governmental aggregation in

this state. For that purpose, the commission shall conduct an immediate review of any rules it has adopted

for the purpose of this section that are in effect on the effective date of the amendment of this section by

S.B. 221 of the 127th general assembly, July 31, 2008. Further, within the context of an electric security

plan under section 4928.143 of the Revised Code, the commission shall consider the effect on large-scale

governmental aggregation of any nonbypassable generation charges, however collected, that would be

established under that plan, except any nonbypassable generation charges that relate to any cost incurred

by the electric distribution utility, the deferral of which has been authorized by the commission prior to the

effective date of the amendment of this section by S.B. 221 of the 127th general assembly, July 31, 2008.

Amended by 129th General AssemblyFile No.61,HB 364, §1, eff. 3/22/2012

Amended by 129th General AssemblyFile No.28,HB 153, §101.01, eff. 9/29/2011.

Amended by 128th General AssemblyFile No.29,HB 48, §1, eff. 7/2/2010.

Effective Date: 06-15-2000; 12-20-2005; 07-04-2006; 2008 SB221 07-31-2008; 2008 HB562 09-22-
2008
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(A) Not later than ninety days after the effective date of this section, an electric utility supplying retail

electric service in this state on that date shall file with the public utilities commission a plan for the utility's

provision of retail electric service in this state during the market development period. This transition plan

shall be in such form as the commission shall prescribe by rule adopted under division (A) of section
4928.06 of the Revised Code and shall include all of the following:

(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section 4928.34 of the

Revised Code and any rules adopted by the commission under division (A) of section 4928.06 of the

Revised Code, the unbundles components for electric generation, transmission, and distribution service and
such other unbundled service components as the commission requires, to be charged by the utility

beginning on the starting date of competitive retail electric service and that includes information the
commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the Revised Code and any rules adopted

by the commission under division (A) of section 4928.06 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational support systems and any other

technical implementation issues pertaining to competitive retail electric service consistent with any rules
adopted by the commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining, early retirement, retention,

outplacement, and other assistance for the utility's employees whose employment is affected by electric
industry restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42 of the Revised Code and any rules

adopted by the commission under division (A) of section 4928.06 of the Revised Code, A transition plan

under this section may include tariff terms and conditions to address reasonable requirements for changing

suppliers, length of commitment by a customer for service, and such other matters as are necessary to

accommodate electric restructuring. Additionally, a transition plan under this section may include an

application for the opportunity to receive transition revenues as authorized under sections 4928.31 to

4928.40 of the Revised Code, which application shall be consistent with those sections and any rules

adopted by the commission under division (A) of section 4928.06 of the Revised Code. The transition plan

also may include a plan for the independent operation of the utility's transmission facilities consistent with

section 4928.12 of the Revised Code, division (A)(13) of section 4928.34 of the Revised Code, and any

rules adopted by the commission under division (A) of section 4928.06 of the Revised Code. The

commission may reject and require refiling, in whole or in part, of any substantially inadequate transition
plan.

(B) The electric utility shall provide public notice of its filing under division (A) of this section, in a form and

manner that the commission shall prescribe by rule adopted under division (A) of section 4928.06 of the

Revised Code. However, the adoption of rules regarding the public notice under this division, regarding the

form of the transition plan under division (A) of this section, and regarding procedures for expedited

discovery under division (A) of section 4928.32 of the Revised Code are not subject to division (D) of
section 111.15 of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.38 Commencing and terminating transition revenues.

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric utility in this

state may receive transition revenues under sections 4928.31 to 4928.40 of the Revised Code, beginning

on the starting date of competitive retail electric service. Except as provided in sections 4905.33 to

4905.35 of the Revised Code and this chapter, an electric utility that receives such trarisition revenues shall

be wholly responsible for how to use those revenues and wholly responsible for whether it is in a

competitive position after the market development period. The utility`s receipt of transition revenues shall

terminate at the end of the market development period. With the termination of that approved revenue

source, the utility shall be fully on its own in the competitive market. The commission shall not authorize

the receipt of transition revenues or any equivalent revenues by an eleetric utility except as expressly

authorized in sections 4928.31 to 4928.40 of the Revised Code.

Effective Date: 10-05-1999
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4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code for the

opportunity to receive transition revenues under sections 4928.31 to 4928.40 of the Revised Code, the

public utilities commission, by order under section 4928.33 of the Revised Code, shall determine the total

allowable amount of the transition costs of the utility to be received as transition revenues under those

sections. Such amount shall be the just and reasonable transition costs of the utility, which costs the
commission finds meet all of the following criteria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric generation
service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs under this

section shall include the costs of employee assistance under the employee assistance plan included in the

utility's approved transition plan under section 4928.33 of the Revised Code, which costs exceed those

costs contemplated in labor contracts in effect on the effective date of this section. Further, the
commission's order under this section shall separately identify regulatory assets of the utility that are a

part of the total allowable amount of transition costs determined under this section and separately identify

that portion of a transition charge determined under section 4928.40 of the Revised Code that is allocable

to those assets, which portion of a transition charge shall be subject to adjustment only prospectively and

after December 31, 2004, unless the commission authorizes an adjustment prospectively with an earlier

date for any customer class based upon an earlier termination of the utility's market development period

pursuant to division (8)(2) of section 4928.40 of the Revised Code. The electric utility shall have the

burden of demonstrating allowable transition costs as authorized under this section. The commission may

impose reasonable commitments upon the utility's collection of the transition revenues to ensure that those

revenues are used to elirninate the allowable transition costs of the utility during the market development

period and are not available for use by the utility to achieve an undue competitive advantage, or to impose

an undue disadvantage, in the provision by the utility of regulated or unregulated products or services.

Effective Date: 10-05-1999
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4928.40 Establishing transition charge for each customer class.

(A) Upon determining under section 4928.39 of the Revised Code the allowable transition costs of an
electric utility authorized for collection as transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 4928.33 of the Revised Code, shall
establish the transition charge for each customer class of the electric utility and, to the extent possible,
each rate schedule within each such customer class, with all such transition charges being collected as
provided in division (A)(1)(b) of section 4928.37 of the Revised Code during a market development period
for the utility, ending on such date as the commission shall reasonably prescribe. The market development
period shall end on December 31, 2005, unless otherwise authorized under division (B)(2) of this section.
However, the commission may set the utility's recovery of the revenue requirements associated with
regulatory assets, as established pursuant to section 4928.39 of the Revised Code, to end not later than
December 31, 2010. The commission shall not permit the creation or amortization of additional regulatory
assets without notice and an opportunity to be heard through an evidentiary hearing and shall not increase
the charge recovering such revenue requirements associated with regulatory assets. Factors the
commission shall consider in prescribing the expiration date of the utility's market development period and
the transition charge for each customer class and rate schedule of the utility include, but are not limited to,
the total allowable amount of transition costs of the electric utility as determined under section 4928.39 of
the Revised Code; the relevant market price for the delivered supply of electricity to customers in that
customer class and, to the extent possible, in each rate schedule as determined by the commission; and
such shopping incentives by customer class as are considered necessary to induce, at the minimum, a
twenty per cent load switching rate by customer class halfway through the utility's market development
period but not later than December 31, 2003. In no case shall the commission establish a shopping
incentive in an amount exceeding the unbundled component for retail electric generation service set in the
utility's approved transition plan under section 4928.33 of the Revised Code, and in no case shall the
commission establish a transition charge in an amount less than zero.

(B)

(1) The commission may conduct a periodic review no more often than annually and, as it determines

necessary, adjust the transition charges of the electric utility as initially established under division (A) of

this section or subsequently adjusted under this division, Any such adjustment shall be in accordance with
division (A) of this section and may reflect changes in the relevant market.

(2) For purposes of this chapter, the market development period shall not end earlier than December 31,

2005, unless, upon application by an electric utility, the commission issues an order authorizing such earlier

date for one or more customer classes as is specified in the order, upon a demonstration by the utility and
a finding by the commission of either of the following:

(a) There is a twenty per cent switching rate of the utility's load by the customer class.

(b) Effective competition exists in the utility's certified territory.

(C) Notwithstanding any provision of this chapter, the commission shall issue an order under section

4928.33 of the Revised Code approving a transition plan for an electric utility that contains a rate reduction

for residential customers of that utility, provided that the rate reduction shall not increase the rates or

transition cost responsibility of any other customer class of the utility. The rate reduction shall be in effect

only for such portion of the utility's market development period as the commission shall specify and shall

be applied to the unbundled generation component for retail electric generation service as set in the
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utility's approved transition plan under section 4928.33 of the Revised Code subject to the price cap for

residential customers required under division (A)(6) of section 4928.34 of the Revised Code. The amount of

the rate reduction shall be five per cent of the amount of that unbundled generation component, but shall

not unduly discourage market entry by alternative suppliers seeking to serve the residential market in this

state. The commission, after reasonable notice and opportunity for hearing, may terminate the rate

reductiori by order upon a finding that the rate reduction is unduly discouraging market entry by such

alternative suppliers. No such termination of the rate reduction shall take effect prior to the midpoint of the
utility's market development period.

(D) Beginning on the starting date of competitive retail electric service, no electric utility in this state shall

prohibit the resale of electric generation service or impose unreasonable or discriminatory conditions or
limitations on the resale of electric generation service.

(E) Notwithstanding any provision of Title XLIX [49] of the Revised Code to the contrary, any customer that

receives a noncompetitive retail electric service from an electric distribution utility shall be a retail electric
distribution service customer, irrespective of the voltage level at which service is taken.

Effective Date: 10-05-1999
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4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribiition utility shall provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, a standard service offer of all competitive retaid electric

services necessary to maintain essential electric service to consumers, including a firm supply of electric

generation service. To that end, the electric distribution utility shall apply to the public utilities commission

to establish the starldard service offer in accordance with section 4928<142 or 4928.143 of the Revised

Code and, at its discretion, may apply simultaneously under both sections, except that the utility's first

standard service offer application at minimum shall include a filing under section 4928,143 of the Revised

Code. Only a standard service offer authorized in accordance with section 4928.142 or 4928.143 of the

Revised Code, shall serve as the utility's standard service offer for the purpose of compliance with this

section; and that standard service offer stiali serve as the utility's default standard service offer for the

purpose of section 4928. J:4. of the Revised Code. Notwithstanding the foregoing provision, the rate plan of

an electric distribution utility shall continue for the purpose of the utility's compliance with this division until

a standard service offer is first authorized under section 4928.142 or 4928.143 of the Revised Code, and,

as applicable, pu.rsuant to division (D) of section 4928.143 of the Revised Code, any rate plan that extends

beyond December 31, 2008, shall continue to be in effect for the subject electric distribution utility for the

duration of the plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised

Code shall exclude any previously authorized allowances for transition costs, with such exclusion being

effective on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in a

newspaper of general circulation in each county in the utility's certified territory. The commission shall
adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price - competitive

bi€iciing.
(A) For the purpose of complying with section 4928.141. of the Revised Code and subject to division (D) of

this sectiGn and, as applicabiep subject to the rate plan requirement of division (A) of section 4928.141 of

the Revised Code, an electric distribution utility may establish a standard service offer price for retail

electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for all of
the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, adrninister the bidding, and

ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winriers. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be corisistent with the requirements of division (A)(1)
of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under divisioa-i (A) of this

section, the electric distribution utility shall file an application with the commission. An efectric distribution

utility may file its application with the commission prior to the effective date of the commission rules

required under division (A)(2) of this section, and, as the comriission determines necessary, the utility

shall immediately conform its filing to the rules upon their taking effect. An application under this division

shal{ detail the electric distribution utility's proposed compliance with the requirements of division (A)(1) of

this section and with commission rules under division (A).(2) of this section and demonstrate that all of the

following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional

transmission organization that has been approved by the federal energy regLllatory commission; or- there

otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take

actions to identify and mitigate market power or the electric distribution utility's market conduct; or- a

similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing

information for traded electricity on- and off-peak energy products that are contracts for delivery beginning

at least two years from the date of the publication and is updated on a regular basis. The commission shall

initiate a proceeding and, within ninety days after the application's filing date, shall determine by order
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whether the electric distribution utility and its market-rate offer rneet all of the foregoing requirements. If

the finding is positive, the electric distribution utility may initiate its competitive bidding process. If the

firiding is negative as to one or inore requirements, the commission in the order shall direct the electric

distribution utility regarding how any deficiency may be remedied in a timely manner to the commission's

satisfaction; otherwise, the electric distribution utility shall withdraw the application. However, if such

remedy is made and the subsequent finding is positive and also if the electric distribution utility made a

sirrrultaneous filing under this section and section 4928.143 of the Revised Code, the utility shall not initiate

its competitive bid until at least one hundred fifty days after the filing date of those applications.

(C) Upon the completiorr of the competitive bidding process authorized by divisions (A) and (B) of this

section, including for the purpose of division (D) of this section, the commission shall select the least-cost

bid winner or winners of that process, and such selected bid or bids, as prescribed as retail r-ates by the

commission, shall be the electric distribution utility's standard service offer unless the commission, by order

issued before the third calendar day foltowing the conclusion of the competitive biddirig process for the

market rate offer-, determines that one or more of the following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upori was
greater than the arnovnt of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per- cent of the load is bid upon by one or more persons other than the electric

distribution utility. All costs incurred by the electric distribution utility as a result of or related to the

competitive bidding Orocess or to procuring generation service to provide the standard service offer,

induding the costs of energy and capacity and the costs of all other products and services procured as a

result of the competitive bidding process, shall be timely recovered through the standard service offer

price, and, for that purpose, the commission shall approve a reconciliation mechanism, other recovery

mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of 3uly 31, 2008,

directly owns, in whole or in part, operating electric generating facilities that had been used and useful in

this state shall require that a portion of that utility's standard service offer load for the first five years of the

market rate offer be competitively bid under division (A) of this section as follows: ten per cent of the load
in year one, not more than twenty per cent in year two, thirty per cent in year three, forty per cent in year

four, and fifty per cent in year five. Consistent with those percentages, the commission shall determine the

actual percentages for each year of years one through five. The standard service offer pr-ice for retail

electric generation service under this first application shall be a proportionate blend of the bid price and the

generation service price for the remaining standard service offer load, which latter price shall be equal to

the electric distribution utility's most recent standard service offer price, adjusted upward or downward as

the commission determines reasonable, relative to the jurisdictional portion of any known and measurable

changes fi-orn the level of any one or more of the following costs as reflected in that rnost recent standard
service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel' used to produce electricity;

(2) Its prudently iricurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this state,

inctuding, but not limited to, renewable energy resource and energy efficiency requirements;
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(4) Its costs pruclently incurred to comply with environmental laws and regulations, with consideration of

the derating of any facility associated with those costs. In making any adjustment to the most recent

standard service offer price on the basis of costs described in division (D) of this section, the commission

shall include the benefits that may become available to the electric distribution utility as a result of or in

connection with the costs included in the adjustment, inr_iuding, but not limited to, the utility's receipt of

ernissions credits or its receipt of tax benefits or of other benefits, and, accordingly, the commission may

impose such conditions on the adjustrnent to ensure that any such benefits are properly aligned with the

associated cost responsibility. The commission shall also determine how such adjustments will affect the

electric distribution utility's return on common equity that may be achieved by those adjustments. The

commission shall not apply its consideration of the return on common equity to reduce any adjustments

authorized under this division unless the adjustments will cause the electric distribution utility to earn a

ret;jrn on common equity that is significantly in excess of the return on common equity that is earned by

publicly traded companies, inciuding utilities, that face comparable business and financial risk, with such

adjustments for capital structure as may be appropriate. The burden of proof for demonstrating that

significantly excessive earnings will not occur shall be on the electric distribution utility. Additionally, the

commission may adjust the electric distribution utility's most recent standard service offer price by such

just and reasonable amount that the commission deterrnines necessary to address any emergency that

threatens the utility's financial integrity or to ensure that the resulting revenue available to the utility for

providing the standard service offer is not so inadequate as to result, directly or indirectly, in a taking of

property without compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric

distribution utility has the burden of demonstrating that any adjustrnent to its most recent standard service

offer price is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and notwithstanding

any other requirement of this section, the commission may alter prospectively the proportions specified in

that division to mitigate any effect of an abrupt or significant change in the electric distribution utility's

standard service offer price that would otherwise result in general or with respect to any rate group or rate

schedule but for such alteration. Any such alteration shall be made not more often than annually, and the

commission shall not, by altering those proportions and in any event, including because of the length of

time, as authorized under division (C) of this section, taken to approve the rnarket rate offer, cause the

duration of the blending period to exceed ten years as counted from the effective date of the approved

market rate offer. Additionally, any such alteration shall be limited to an alteration affecting the prospective

proportions used during the blending period and shall not affect any blendirig proportion previously
approved and applied by the commission under this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file an
application under section 4928,143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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4923. 1^3 App^^^^^^on for ^^^^oval of electric security plan - testing.

(A) For the purpose of cornplying with sP_ctlQn 4928.141 of the Revised Code, an electric distribtjtion utility

may file an application for public utilities commission approval of an electric security plari as prescribed

under division (B) of this section. Tiie utility may file that application prior to the effective date of any rules

the commission may adopt for the purpose of this section, and, as ti-se commission determines necessary,

tEie utility irnmediately shall confor-m its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except division

(D) of this section, divisions (I), (3), and (K) of section 4928.20, division (E) of section 4928.64, and

section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric generation

service. In addition, if the proposed electric security plan has a term longer than three years, it may include

provisions in the plan to permit the comrriission to test the plan pursuant to division (E) of this section and

any transitional conditions that should be adopted by the commission if the commission terminates the plan

as authorized under that division,

(2) The plan rnay provide for or include, without limitation, any of the foilowing:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost is

prudently irncurred: the cost of fuel used to generate the electricity supplied under the offer; the cost of

purchased power supplied under the offer, including the cost of energy and capacity, and includina

purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally
mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utiiity's cost

of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure occurs

on or after January 1, 2009. Any such allowance shall be subject to the construction work in progress

allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the commission

may authorize such an allowance upon the incurrence of the cost or occurrence of the experiditure: No such

allowance for generating facility construction shall be authorized, however, unless the commission first

determines in the proceeding that there is need for the facility based on resource planning projections

submitted by the electric distribution utility. Further, no such allowance shall be authorized unless the

facility's construction was sourced through a competitive bid process, regarding which process the

commissiori may adopt rules. An allowance approved under division (B)(2)(b) of this section shall be

established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is

owned or operated by the electric distribution utility, was sourced through a competitive bid pr-ocess

subject to any such rules as the commission adopts urider division (B)(2)(b) of this section, and is newly

used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility specified in

the application, excluding costs recovered through a surcharge under division (B)(2)(b) of this section.

However, no surcharge shall be authorized unless the commission first determines in the proceeding that

there is need for the facility based on resource planning projections submitted by the electric distribution

uti4ity, Additionally, if a surcharge is authorized for a facility pursuant to plan approval under division (C) of

this section and as a condition of the continuation of the surcharge, the electric distribution utility shall

dedicate to Ohio consumers the capacity and energy and the rate associated with the cost of that facility.

000000357
http:i/codes-olz,io.go^-/orc/4928.143 . 5/j ^/2013



La,niziter - ORC - 4928.143 Application for approval of electric security plan - testing. Page 2 of 4

Before the comr-nission authorizes any surcharge pursuarit to this division, it may consider', as applicable,

the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to lir7iitations on custorner shopping for retail electric generation

service, bypassability, standby, back-up, or supplemental power service, default service, carrying costs,

amortization periods, and accounting or deferrals, including future recovery of such deferrals, as would

have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges, of

the utility's standard service offer price, which phase-in is authorized in accordance with section 4928.144

of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provsions relating to transmission, ancillary, congestion, or any related service required for the

standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs oi7 or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and notwithstanding

any provision of Title XLIX of the Revised Code to the contrary, provisions regarding single issue

ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and provisions regarding

distribution infrastructure and modernization incentives for the electric distribution utility. The latter may

include a long-term energy delivery infrastruct.ure modernization plan for that utility or any plan providing

for the utility's recovery of costs, including lost revenue, shared savings, and avoided costs, and a just and

reasonable rate of return on such infrastructure modernization. As part of its determination as to whether

to allow in an electric distribution utility's electric security plan inclusion of any provision described in

division (B)(2)(h) of this section, ttie commission shall examine the reliability of the electric distribution

utility's distribution system and ensure that customers' and the electric distribution utility's expectations

are aligned and that the electric distribution utility is placing sufficient emphasis on and dedicating

sufficient resources to the reliability of its distribution systeni.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all classes

of customers of the utility and those of efectr-ic distribution utilities in the same holding company system,

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission shall

issue an order under this division for an initial application under this section not later than one hundred fifty

days after the application's filing date and, for any subseqtlent application by the utility under this section,

not later than two hundred seventy-five days after the application's filing date. Subject to division (D) of

this section, the commission by order shall approve or modify and approve an application filed under

division (A) of this section if it finds that the electric security plan so approved, including its pricing and all

other terms and conditions, including any deferrals and any future recovery of deferrals, is more favorable

in the aggregate as compared to the expected r-esults that would otherwise apply under section 4928.142

of the Revised Code. Additionally, if the commission so approves an application that contains a surcharge

under division (B)(2)(b) or (c) of this section, the commission shall ensure that the benefits derived for any
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purpose for which the surcharge is established are reserved and made available to those that bear the

surcharge. Otherwise, the commission by order shall disapprove the application.

(2)

(a) If t;ie corrzmission modifies and approves an application under division (C)(1) of this sec.tion, the electric

distribution utility may withdraw the application, thereby terminating it, and rnay file a new standard

service offer under this section or a standard service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the commission

disapproves an application under division (C)(1) of this section, the commission shall issue such order as is

necessary to continue the provisions, terms, and conditions of the utility's most recent standard service

offer, along with any expected increases or decreases in fuel costs from those contained in that offer, until

a subsequent offer is authorized pursuant. to this section or section 4928,142 of the Revised Code,

respectively.

(D) Regarding the rate plan requirement of division (A) of section 4328.141 of the Revised Code, if an

electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an application

under this section for the purpose of its compliance with division (A) of sectiori 4928.141 of the Revised

Code, that rate plan and its terms and conditions are hereby incorporated into its proposed electric security

plan and shall continue in effect until the date scheduied under the rate plan for its expiration, and that

portion of the electric security plan shall not be subject to commission approval or disapproval under

division (C) of this section, and the earnings test provided for in division (F) of this section shall not apply

until after the expiration of the rate plan. However, that utility may include in its electric security plan

under this section, and the commission may approve, modify and approve, or disapprove subject to

division (C) of this section, provisions for the incremental recovery or the deferral of any costs that are not

being r-ecovered under the rate plan and that the utility incurs during that continuation period to comply

wfth section 4928.141, division (B) of section 4928.64, or division (A) of section 4928.66 of the Revised

Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds three

years from the effective date of the plan, the commission shall test the plan in the fourth year, and if

applicable, every fourth year thereafter, to determine whether- the plan, including its then-existing pricing

and all other terms and conditions; including any deferrals and any future recovery of deferrals, continues

to be more favorable in the aggregate and durin.g the remaining term of the plan as compared to the

expected results that would otherwise apply under section 4928,142 of the Revised Code. The commission

shall also determine the prospective effect of the electric security plan to determine if that effect is

substantially likely to provide the electric distribution utility with a return on common equity that is

significantly in excess of the return on common equity that is likely to be earned by publicly traded

companies, including utilities, that face comparable business and financial risk, with such adjustments for

capital structure as may be appropriate. The burden of proof for demonstrating that significantly excessive

earnings will not occur shall be on the electric distribution utility. If the test results are in the negative or

the commission finds that continuation of the electric security plan will result in a return on equity that is

significantly in excess of the return on common equity that is likely to be earned by publicly traded

companies, including utilities, that will face comparable business and financiai risk, with such adjustments

for capital structure as may be appropriate, during the balance of the plan, the comm;ssion may terminate

the electric security plan, but not untiE it shall have provided interested parties with notice and an

opportunity to be heard. The commission may impose such conditions on the plan's termination as it
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considers reasonable and necessary to accommodate the transition from an approved plan to the more

advantageous aiterriative. In the event of an electric security pian's termination pursuant to this division,

the commission shall perrnit the continued deferrai and phase-in of any amounts that occurred prior to that

termination and the recovery of those amourtts as contemplated under that electric security pian.

(F) With regard to the provisions that are inciilded in an electric security plan undeE- this section, the

commission sha3f consider, following the end of each annual period of the plan, if any suctl adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the electric

distribution uti)ity is sigriificantiy in excess of the return on common equity that was earned during the

same period by publicly traded companies, including utilities, that face comparable business and financial

risk, with such adjustments for capital structure as may be appropriate. Consideration also shall be given to

the capital requirements of future committed investnients in this state. The burden of proof for

demonstrating that significantly excessive earnings did not occur shall be on the electric distribution utility.

If the commission finds that such adjustments, in the aggregate, did result in significantly excessive

earnings, it shall require the electric distribution utility to return to consumers the amount of the excess by

prospective adjustments; provided that, upon making such prospective adjustments, the electric

distribution utility shall have the right to terminate the plan and immediately file an application pursuant to

section 4928.1.42 of the Revised Code. Upon termination of a plan under this division, rates shall be set on

ttie same basis as specified in division (C)(2)(b) of this section, and the commission shall permit the

continued deferral and phase-in of any amounts that occurred prior to that termination and the recovery of

those arnounts as contemplated under that electric security plan. In making its determination of

significantly excessive earnings under this division, the commission shall not consider, directly or indirectly,

the revenue, expenses, or earnings of any affiliate or parent company.

Arnended by 129th General AssemblyFile No.61,HB 364, §1, eff. 3/22/2012.

Effective Date: 2008 SB221 07-31-2008
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4928.144 Phase-in of electrac distribution utiiity rate or price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric

distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code, and

inclusive of carrying charges, as the commission considers necessary to ensure rate or pi-ice stability for

consumers. If the commission's order includes such a phase-in, the order also shall provide for the creation

of regulatory assets pursuant to gerieraliy accepted accounting principles, by authorizing the deferral of

incurred costs equal to the amount not collected, plus carrying charges on that amount. Further, the order

shall authorize the collection of those deferrals through a nonbypassable surcharge on any such rate or

price so established for the electric distribution utility by the commission.

Effective Date: 2008 5B221 07-31-2008
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4901:1-37-09 Sale or transfer of generating assets.

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an electric utility shall not sell or

transfer any generating asset it wt-ioily or partly owns without prior commission approva ► .

(B) An electric utility may apply for commission approval to sell or transfer its generating assets by filing an
application to sell or transfer.

(C) An application to sell or transfer generating assets shall, at a minimum:

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and conditions of the
same.

(2) Demonstrate how the sale or transfer will affect the current and future standard service offer
established pursuant to section 4928,141 of the Revised Code.

(3) Demonstrate how the proposed sale or transfer will affect the public interest.

(4) State the fair market value and book value of all property to be transferred from the electric utility, and
state how the fair market value was determined.

(D) Upon the filing of such application, the commission may fix a time and place for a hearing if the
application appears to be unjust, unreasonable, or not in the public interest. 1-he commission shall fix a
time and place for a hearing with respect to any applicatiori that proposes to alter the jurisdiction of the
commission over a generation asset.

(E) If, after such hearing or in the case that no hearing is required, the commission is satisfied that the sale

or transfer is just, reasonable, and in the public interest, it shall issue an order approving the application to
sell or transfer.

(F) Staff shall have access to all books, accounts, and/or other pertinent records rnaintained by the

tr'ansferor and transferee as related to the application to sell or transfer generating assets and in

accordance with rule 4901:1-37-07 of the Administrative Code.

Replaces: 4901:1-20-16

Effecti ve : 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111_15

Statutory Authority: 4928.17, 4928.06

Rule Amplifies: 4928.17

Prior Effective Dates: 3/10/00, 10/23/04
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U.S. Constitution - Article 1 Section 8

Article 1- The Legislative Branch
Section 8 - Powers of Congress

«Back_ I Table of Contents I Next>>

Page 1 of 2

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Exc,ises, to pay the Debts.. ........
and provide for the common Defence and general Welfare of the United States; but all Duties, Im^osts
and Excises shall be uniform throughout the United States;

To borrow money on the credit of the United States;.......................

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies.................. ...
throughout the United States; ...

. .................. ...

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and
Measures;

To provide for the Punislunent of counterfeiting the Securities and current Coin of the United States•..... ............... ^

To establish Post Offices and Post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and........
........ ... ....Inventors the exclusive Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of
Nations;

To declare War, grant Lette.rs ofMarque and Reprisal and make Rules concerning Captures on Land and
Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Terni than
two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel
Invasions;
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To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as
may be employed in the Service of the United States, reserving to the States respectively, the Appointment
of the Officers, and the Authority of training the Militia according to the discipline prescribed by
Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles.. .........
square) as may, by Cession of particular States, and the acceptance of Congress, become the Seat of the
Government of the United States, and to exercise like Authority over all Places purchased by the Consent
of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals,
dock-Yards, and other needful Buildings; And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers,
and all other Powers vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof.
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