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I. INTRODUCTION:

The Ninth District, relying on the plain language contained in R.C. 1335.05 and

1335.02(B), held that raising an oral forbearance agreement in a Civil Rule 60(B) motion for

relief from judgment was not an "action" and therefore not prohibited by Ohio's statute of

frauds. This decision is consistent with a recent decision of this Court, which interpreted the

terms "any civil action brought" to mean the filing of a civil lawsuit.

The Ninth District's decision is also consistent with the legislature's definition of

"action," as well as the cases interpreting the scope of that term.

In deciding this appeal, the Court must determine whether to follow the plain meaning of

the term "action," as well as the legislative definition of that term, or whether the term "action"

should be expanded to include defenses raised in a civil lawsuit.

II. STATEMENT OF FACTS:

A. Background Facts and the Ashland County Common Pleas Action:

This appeal arises from a cognovit judgment entered in favor of plaintiff/appellant

FirstMerit Bank, N.A. against the four defendantslappellees: Daniel E. Inks, Deborah A. Inks,

David J. Slyman and Jacqueline Slyman. As such, the factual record is limited to affidavits

submitted.by FirstMerit and the facts introduced in connection with the appellees' Civil Rule

60(B) motion for relief from judgment.

Appellees guaranteed a loan FirstlrTerit had made to non-party Ashland Lakes, LLC, an

Ohio limited liability company which owned approximately one hundred thirty acres of mixed-

use commercial property in Ashland County, Ohio.



The real estate market in Ohio struggled in 2009. Ashland Lakes was no exception.

FirstMerit commenced a foreclosure action in Ashland County Common Pleas Court against

Ashland Lakes in 2009. The property was scheduled for sheriff .s sale in March 2011.

While the foreclosure action was pending, Ashland Lakes attempted to resolve its dispute

with FirstMerit. The parties conducted several meetings which lead to an agreed upon

resolution. In January 2011, First'Vlerit proposed that, in exchange for $1,300,000, it would

release its claims on Ashland Lakes' property, with the exception of two single-family homes.

FirstMerit agreed that upon receipt of an additional $300,000 by October 15, 2011, it would

release its mortgages on those two homes. FirstMerit also demanded that Ashland Lakes pay all

delinquent and current property taxes at the time of closing. (Appx. 15).

Under the terms agreed upon, FirstMerit agreed to "walk away" from approximately $1

Million owed by Ashland Lakes. This concession made the deal marketable for takeout

financing. Despite poor market conditions, Ashland Lakes was in fact able to procure takeout

financing, partly through a commercial lender and partly through additional investors. (Id. at

16).

As part of the settlement, FirstMerit also agreed to cease all legal proceedings against

Ashland Lakes and the four guarantors if all the agreed upon payments - including the additional

$300,000 payment - were received by FirstMerit on or before October 15, 2011. (Id.).

Appellee Daniel Inks was able to obtain financing from non-party Westfield Bank for a

portion of the fimds needed to satisfy his arrangement with FirstMerit. (Id.). As part of its due

diligence in this transaction, Westfield contacted FirstMerit representative Thomas Krumel, who

verified the sheriff's sale of Ashland Lake's properties would be postponed and Westfield would

be given time to close the deal if Westfield provided a loan commitment. On or about February
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14, 2011, Westfield issued a loan commitment to Ashland Lakes. (Appx. 16, 21-24). FirstMerit

was given a copy of Westfield's loan commitment.

Less than a week before the scheduled sheriff's sale, FirstMerit provided Ashland Lakes

with a Term Sheet. (Id. at 16, 25-26). Although the major, agreed upon conditions were

memorialized, the Term Sheet contai.ned some additional items which were not part of the

parties' January agreement, For the first time, FirstMerit was requiring a $200,000 deposit as a

condition of cancelin.g the sheriff's sale. (Id.)

On Monday, March 7, 2011, Daniel Inks spoke to Krumel by telephone. (Id. at 17). Inks

told Krumel he was only able to raise $150,000 (of the $200,000 deposit) over the weekend.

(Appx. 17). Inks told Krumel that he could deliver the $150,000 the next day (Tuesday, March

8, 2011). (Id.).

Krumel said the $150,000 was acceptable to FirstMerit in lieu of $200,000 deposit listed

in the March 4, 2011 Term Sheet. ' (Id.). Krumel also told Inks that a Forbearance Agreement

was being forwarded to him. However, the Forbearance Agreement would still contain reference

to the $200,000 amount. (Id, at 17, 27-45).

Inks received FirstMerit's Forbearance Agreement shortly thereafter. It contained terms

that differed not only from those agreed upon at the January meeting, it contained terms that

differed from the Term Sheet of the previous Friday. Inks delivered to Krumel later that day that

requested changes to the terms of the Forbearance Agreement. (Appx. 17, 46).

In a subsequent conversation, Krumel told Inks to deliver the $150,000 deposit on March

8, 2011, along with payment for certain appraisal costs ($9,000). (Id. at 17). In return,

FirstMerit would accept the changes requested in Inks' March 7 letter, with the exception of

I Regardless of the amount of the deposit, the total sum FirstMerit agreed upon ($1,600,000)
remained the same.
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charges related to the appraisal (which Inks agreed to drop). (Id.). In yet another conversation

later that day, Krumel told Inks he would be out of the office on Tuesday, March 8, 2011, but

would make himself available via cell phone. (ld).

On March 8, 2011, Krumel contacted Inks prior to the start of normal banking hours,

requesting payznent of the agreed upon $150,000 deposit. Inks told Krumel he would make

arrangements to deliver the $150,000 deposit to the FirstMerit, but that he needed to confirm

with his lender the mechanics (where and how) to forward the funds. (Appx. 1.7-18).

Inks received the payment details from his funding source before noon on March 8, 2011.

Upon receipt of these instructions, Inks attempted to call Krumel for deposit instructions.

Krumel, however, did not answer Inks' call. (Id.).

Throughout the remainder of the business day of March 8, 2011, Inks repeatedly called

Krumel's cell phone. Krumel did not answer Inks' calls until the close of business. When he

finally returned Inks' calls, Krumel told him it was too late to deliver the payment and the

properties would proceed to sale the next day. A majority of Ashland Lakes' properties were

sold at sheriff's sale on or aroimd March 9, 2011. (Id.)

B. The Procedural History of This (Summit County) Action:

On May 17, 2001, FirstMerit commenced the action that lead to this appeal by filing a

complaint for cognovit judgment against appellees Daniel Inks, Deborah Inks, David Slyman and

Jacqueline Slyman, based on personal guaranties FirstMerit had obtained in connection with its

transactions with Ashland Lakes. The Summit County Court of Common Pleas entered

judgment in favor of FirstMerit and against the four guarantors in the sum of $3,337,467.13 that

same day.
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The guarantors moved, purstzant to Civil Rule 60(B) for relief from the cognovit

judgment. Among the defenses raised in the Rule 60(B) motion, the guarantors asserted

FirstMerit had entered into an oral settlement agreement with Ashland Lakes.

The guarantors also appealed the entry of the cognovit judgment, asserting FirstMerit

failed to produce the original warrants of attorney as required. (9th Dist. Case No. 25980). After

filing their appeal, the guarantors moved the Ninth District to remand the action back to the trial

court for a ruling on their Rule 60(B) motion.

The trial court denied the guarantors' Rule 60(B) motion, finding, inter alia, the defense

of an oral settlement agreement barred by the statute of frauds (R.C. 1335.02 and 1335.05) and

issue preclusion. The guarantors also appealed the trial court"s denial of their Rule 60(B) motion

(9tn Dist. Case No. 26182). The two appeals were consolidated.

In a decision dated November 7, 2012, the Ninth District affirmed in part, reversed in

part, and remanded. FirstMerit Bank, N.A. v. Daniel E. Inks, et al., 9th Dist. Case Nos. 25980

and 26182, 2012-C?hio-5155.

For piuposes of this appeal, the relevant holding by the Ninth District was the trial court

incorrectly concluded that the guarantors' oral settlement agreement was barred by the statute of

frauds:

By its plain language, Section 1335.02(B) prohibits a party from "bringing) an
action on a loan agreement" unless the agreement is in writing, In this case, the
Slymans and Inkses did not attempt to "bring an action." against FirstMerit, they
merely raised the oral forbearance agreement as a defense to FirstMerit's action
against them. Accordingly, the trial court incorrectly concluded that their defense
was barred under the statute of frauds. R.C. 1335.02(B); see also R.C. 1335.05
(providing that "[n]o action shall be brought... upon a contract or sale of lands..
. unless the agreement upon which such action is brought ... is in writing....").

Id. at T 22.
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FirstMerit moved the Ninth District to reconsider its decision and to certify the portion of

its decision corzcerning the statute of frauds (R.C.1335.05) as in conflict with the decisions of

other appellate districts. The Ninth Circuit denied the motion to reconsider, but granted

FirstMerit's motion to certify its decision as being in conflict with the 'I`enth District Court of

Appeals, certifying the following to this Court: "Whether Section 1335.05 of the Ohio Revised

Code prohibits a party from raising as a defense that the parties to the contract involving an

interest in land orally agreed to inociify the tenns of their agreement."

FirstMerit filed a jurisdictional appeal from the same Ninth District opinion, asserting the

certified question did not address R.C. 1335.02 and was therefore too narrow.

This Court certified a conflict between the Ninth District's decision in this matter and the

Tenth District's decision in Nicolazakes v, Deryk Babriel Tangenaan Irrevocable Trust, I 0th Dist.

No. 00AP-7, 2000 Ohio App. LEXIS 6135 (Dec. 26, 2000). This court also accepted jurisdiction

of FirstMerit's,jurisdictionaI appeal and consolidated those two appeals for further proceedings.

III. ARGUMENT:

ApUellees' Proposition of Law: Applying the rules of statutory construction, this Court
should firnd the term "action," as used in Ohio's statute of frauds at R.C. 1335.05 and
1335.02(B), does not prohibit a party from raising as a defense an oral modification to the
terms of their agreement.

A. The term "action," as used in R.C. 1335.05 and 1335.02(S) is clear and
unambiguous and does not apply to defenses.

In deciding this appeal, the Courtmust deterrnine the legislatlare's meaning of the terrri

"action" as used in Ohio's statute of frauds. R.C. 1335.05 provides that "[n]o action shall be

brought * * * upon a contract or sale of lands * * * unless the agreement upon which such action

is brought * * * is in writing." (Emphasis ad.ded).
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Similarly, R.C. 1335.02(B) states "[n]o party to a loan agreement may bring an action on

a loan agreement unless the agreement is in writing and is signed by the party against whom the

action is brought or by the authorized representative of the party against whom thc, action is

br®ught." (Emphasis added).

When interpreting these statutes, the Court must examine the words used by the

legislature. State v. Kreischer, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496, ^ 12.

When the General Assembly has plainly and unambiguously conveyed its legislative intent, there

is nothing for a court to interpret or construe, and therefore, the court applies the law as written.

Id.

The Ninth District relied upon the plain language of R.C. 1335.02(B) when it held the

trial court incorrectly applied the statute of frauds to the guarantors' oral forbearance agreement

defense. Inks, 2012-Ohio-5155 at ¶ 22.

This Court recently interpreted the terms "any civil action brought" in R.C. 2317.43 to

mean the filing of a civil lawsuit. Estate ofJohnson, et al. v. Randall Smith, Inc., 135 Ohio St.3d

440, 2013-Ohio-1507, ^ 16, 989 N.E.2d 35.

In reaching this decision, the Court relied upon the definition of "civil action" in Black's

I,aw Dictionary:

The first phrase, "In any civil action brought by an alleged victim," determines the
application of the statute. A "civil action" has been defined as an "[a]ction brought
to enforce, redress, or protect private rights. In general, all types of actions other
than criminal proceedings." Black's Law Dictionary 222 (5th Ed,1979). A"cause
of action" is defined as "[a] group of operative facts giving rise to one or more
bases for suing; a factual situation that entitled one person to obtain a remedy in
court from another person." Black's Law Dictionary 251 (9th Ed.2009).

Id. at¶15.
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The statutory language of R.C. 2317.43 ("civil action brought") is almost identical to that

of R.C. 1335.05 ("bring an action") and R.C. 1335.02(B) ("action is brought"). The language in

R.C. 2317.43 was clearly and unambiguously held to mean the filing of a civil lawsuit (after the

effective date of the statute). The Ninth District's finding that the guarantors did not attempt to

bring an action against FirstMerit when they raised the oral forbearance agreement as a defense

is consistent with this Court's holding in Estate ofJohnson. The guarantors did not file a civil

lawsuit, they merely raised a defense to FirstMerit's claim. This Court should similarly hold the

term "action," as used in R.C. 1335.05 and 1335.02(B), means the filing of a civil lawsuit, not a

defense2.

B. If this Court determines the term "action," as used in R.C. 1335.05 and
1335.02(B), is ambiguous, then those statutes should be considered in
pari materia with R.C 2307,01.

If some doubt or ambiguity exists in statutory interpretation, the in pari materia rule of

construction may be used. State ex rel. Herman v. Klopfleisch, 72 Ohio St. 3d 581, 584, 651

N.E.2d 995 (1995) (citations omitted). All statutes relating to the sarne general subject matter

must be read in pari materia, and in construing these statutes in pari materia, this court must

give them a reasonable construction so as to give proper force and effect to each and all of the

statutes. Id. (citations omitted).

In Klopfleisch, this Court considered R.C. 733.08 in pari material with R.C.

3513.19(A)(3) and R.C. 3513.05 after it determined the ter-m "affiliated," as used in R.C. 733.08,

was ambiguous. Id at 585.

z"Defense" is defined as "[t] hat which is offered and alleged by the party proceeded against
in an action or suit, as a reason in law or fact why the plaintiff should not recover or
establish what he seeks. That which is put forward to diminish plaintiffs cause of action or
defeat recovery. Evidence offered by accused to defeat criminal charge." Black's Law
Dictionary 419 (6th Edition 1990). The plain meaning demonstrates a "defense" it is not an
action, but is a response to an action.
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Revised Code Chapter 2307 concerns civil actions in the common pleas courts. R.C.

2307.01 defines the term "action." As will be demonstrated herein, Ohio courts have used this

definition when interpreting the term "action" in a variety of statutory constructs. if this Court

finds the term "action," as used in R.C. 1335.05 and 1335.02(B) is ambiguous, then it should

determine the legislature's intent by reading those provisions of the statute of frauds in pari

materia with R.C. 2307.01. The term "action", as defined by the legislature, does not include

defenses raised in an action.

Appellees' Response to Apnellant's Proposition of Law No 1: A Civil Rule 60(B) motion
for relief from judgment is not an "action," and therefore a Civil Rule 60(B) motion which
raises an oral agreement in connection with an agreement involving an interest in land is
not barred by the statute of frauds.

A. R.C. 2307.01 defines "action" as the term pertains to civil actions.

R.C. 2307.01 defines action as "an ordinary proceeding in a court of justice, involving

process, pleadings, and ending in a judgment or decree, by which a party prosecutes another for

the redress of a legal wrong, enforcement of a legal right,'or the punishment of a public offense."

This definition has remained unchanged since its codification in 1910. See Se•llrnan v:

Schaaf, 17 Ohio App.2d 69, 74-75, 244 N.E.2d 494 (3"' Dist, 1969).

B. Courts have utilized R.C. 2307.01 to determine the legislative intent
when using the term "action" in a variety of statutory constructs.

Over the years, Courts throughout Ohio have read various statutes in pari materia with

R.C. 2307.01 to deternline the meaning of the term "action."

One such instance is Gregory v. Bureau of Workers' Compensation, 115 Ohio App.3d

798, 686 N.E.2d 347 (1 Oth Dist. 1996). In Gregory, the court held the plaintiff was not involved

in an "action," as the term was used in R.C. 4123.93(D), when he settled his claim with a third-

party tortfeasor without initiating any proceedings in court.
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In reaching its decision, the Tenth District relied heavily upon R.C. 2307.01:

In determining legislative inteilt, a court must give effect to the words the
legislature used, not deleting words used, nor inserting words not used. * * *. In
that regard, R.C. 1.42 specifies that "words and phrases that have acquired a
technical or particular meaning, whether by legislative definition or otherwise,
shall be construed accordingly." Applying those parameters to the issue before us,
we note "action" is defined in R.C. 2307.01: "An action is an ordinary proceeding
in a court of justice, involving process, pleadings, and ending in a judgment or
decree, by which a party prosecutes another for the redress of a legal wrong,
enforcement of a legal right, or the punishment of a public offense." While the
definition of "action" found in R.C. 2307.01 does not appear in R.C. Chapter
4123, the definition nonetheless has bearing in determining the issue before us.
Title 23 involves the common pleas courts; R.C. Chapter 2307 involves civil
actions in the common pleas courts; R.C. 2307.01 specifically defines an action in
those coui-ts; and plaintiff s proceedings to recover against a third-party tortfeasor
would in all probability be filed in the common pleas court. As a result, we caiinot
ignore the definition set forth in R.C. 2307.01 in terms of defining an "action" for
purposes of R.C. 4123.93. Indeed, had the legislature intended "action" to include
something beyond that set forth in R.C. 2307.01, it presumably would have
included such a definition with the legislation granting defendant subrogation
rights.

Id. at 115 Ohio App.3d 801 (citations omitted).

Similarly, had the legislature intended "action" as the term is used in R.C. 1335.05 and

1335.02(B) to include something beyond the definition set forth in R.C. 2307.01, it presumably

would have included such a definition in the statute of frauds. The legislature did not inchzde

such a definition in the statute of frauds. The legislature did not include the term "defense" in

R.C. 1335.05 or R.C. 1335.02(B). As such, this Court should interpret the term action as it is

defined in R.C. 2307.01. The assertion of a defense would not fall within that definition.

R.C. 2307.01 was also utilized by the First District Court of Appeals when it determined

the application to a court of common pleas required by R.C. 305.14 was not an "action." State ex

rel. The Cincinnati Enquirer v. Hamilton Cotcnty Commissioners, 15` Dist. No. C-10605, 2002-

Ohio-203 8.
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This Court previously used the definition of "action" in R.C. 2307.01 when it determined

to allow a writ of prohibition. State ex rel. Je, f, f'erson County Children Services I3d v. Hallock, 28

Ohio St. 3d 179, 502 N.E.2d 1036 (1986).

For purposes of this appeal, perhaps the most illustrative line of cases are those

interpreting the term "action" as it is set forth in R.C. 1703.29(A).

Revised Code Chapter 1703 governs foreign corporations. Pursuant to R.C. 1703.03, all

corporations not incorporated in Ohio must hold an uncancelled and unexpired license to transact

business in Ohio.

R.C. 1703.29(A) provides, in relevant part, that no foreign corporation which should have

obtained such license shall maintain any action in any court until it has obtained such license.

Utilizing the definition of "action" in R.C. 2307.01, the Second District held a foreign

corporation was required to obtain a license in order to maintain a cross-claim. P.K Springfi'eld

v. Hogan, 86 Ohio App,3d 764, 621 N.E.2d 1253 (2n° Dist. 1993).

Meanwhile, courts in Ohio have held R.C. 1703.29(A) does not prevent an unlicensed

corporation from defending a suit brought against it in Ohio. Colegrove v. Handler, 34 Ohio

App.3d 142, 621 N.E.2d 1253 (10rh Dist. 1986). See also Tomovich v. USA Waterproofing &

Foundation Services, Inc., 9th Dist. No. 07-CA-9150, 2007-Ohio-6214.

Both Colegrove and Tomovich held R.C. 1703.29(A) did not prevent unregistered

conipanies from seeking stays of the proceedings pending arbitration. Tomovich expressly stated

the unlicensed foreign corporation was not "seeking redress" and therefore a motion to stay was

not an action as defined in R.C. 2307.01. Tomovi.ch atT, 17.

Applying the holdings of P.K. Springfield, Colegrove and Tonaovich to this appeal, claims

(made by way of a complaint, counterclaim, cross-claim and/or third-party claim) could arguably

11



fall within the scope of an "action" and therefore be prohibited by R.C. 1335.05 and 1335.02(B).

Raising an oral agreement as a defense, however, would not be barred by the statute of frauds. A

defense would not be considered an action.

C. A Civil Rule 60(B) Motion for Relief from Judgment is not an
"Action: "

The legislature's definition of (R.C; 2307.01) requires that an "action" involves process

and pleadings, ends in ajudgment or decree, and is a mechanism by which a party prosecutes

another for the redress of a legal wrong.

A Rule 60(B) motion does .not involve process.

A Rule 60(B) motion is not a pleading. Mclntyr^e v. McIntyre, 7"' Dist. No. 03-CO-63,

2005-Ohio-7083, ¶ 38.

Similarly, a Rule 60(B) motion is not the prosecution of another for the redress of a legal

wrong, enforcement of a legal right, or the punishment of a public offense. By definition, a

motion is an application to the court for an order. Ohio Rule of Civil Procedure 7(B). Filing a

Rule 60(B) motion does not commence an action:

A motion for production of documents may be served "upon the plaintiff after
commencement of the action and upon any other party with or after service of the
summons and complaint upon that party." Civil Rule 34(B). Civil Rule 60(B)
provides that a motion for relief from judgment "does not affect the finality of a
judgment or suspend its operation." Reading these two provisions in pari materia,
it is apparent that appellant was not entitled to the requested discovery. One
cannot seek production of documents until after the comniencement of an action.
No action was pending in the case at bar because the previous judgment was not
disturbed by the filing of a motion under Rule 60(B) (at 8-9, emphasis added).

Whelan v. Whelan, 8th Dist.IVo. 44521, 1982 Ohio App. LEXIS 12347, *6 (Nov. 4,

1982).

Based on the above, the guarantor's Rule 60(B) motion should not be considered an

"action."
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D. The Case in Conflict with the Ninth District's Decision Was Based on the
Parol Evidence Rule, Not the Statute of Frauds.

The case determined to be in conflict with the Ninth District's opinion in this matter

(Nicolozakes) relied entirely on Marion PYod. Credit Assn. v. Cochran3 in reaching its decision.

This Court later found Marion to be a parol evidence rule case, not one involving the

statute of frauds. Galmish v. Cicchini, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), footnote 2.

Regardless, the Nicolozakes court failed to adequately defend its finding that the statute of frauds

prohibited a party from raising an oral contract as a defense in an action involving an interest in

land.

FirstMerit argues the Ninth District's holding that a Civil Rule 60(B) motion is not an

"action" for purposes of R.C. 1335.05 would lead to absurd results, asserting defendants would

be permitted to use as a defense arguments that were prohibited from use as affirmative claims.

Such situations occur frequently in Ohio when the defenses of setoff and/or recoupment

are asserted. When faced with an action for the recovery of legal fees, clients may assert legal

malpractice as a defense, even if the statute of limitations has expired and an affirmative claim

for legal malpractice would be time-barred. See, e.g., Riley v. Montgomery, et al., 11 Ohio St.3d

75, 463 N.E.2d 1246 (1984).

The bottom line is a Rule 60(B) motion for relief from judgment does not rise to the level

of an "action." The legislature chose to use the term "action" in both R.C. 1335.05 and

1335.02(B). Had the legislature intended "action" to include anything beyond what is set forth

in R.C. 2307.01, if presumably would have done so by definition, the term "action" within

Revised Code Chapter 133 S.

3 40 Ohio St.3d 265, 533 N.E.2d 325 (1988).
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R.C. 1335.05 does not prohibit a party from raising as a defense that the parties to a

contract involving an interest in land orally agreed to modify the terms of their agreement.

The Ninth District's decision should be affirmed.

Appellee's Response to Appellant's Pronosition of Law IVio 2 An oral settlement
agreement of pending litigation involving an interest in land is enforceable.

In addition to the arguments set forth concerning R.C. 1335.05 (which are incorporated

herein), this Court has previously held oral settlement agreements are enforceable:

It is preferable that a settlement be memorialized in writing. * * * However, an
oral settlement agreement may be enforceable if there is sufficient particularity to
form a binding contract. * * * Terms of an oral contract may be determined from
"words, deeds, acts, and silence of the parties." * * * .

Kostelnik v. Helper, 96 Ohio St. 3d 1, 2002-Ohio-2985, 770 N.E,2d 58,1i 15 (citations

omitted).

FirstMerit has gone to great lengths to paint the agreement it reached with Ashland Lakes

as an oral forbearance agreement. It was, however, a settlement agreement of pending litigation

between Ashland Lakes and FirstMerit (the Ashland County Common Pleas case).

Regardless of the statute of frauds, an out of court, oral settlement agreement in a

foreclosure action was held enforceable in Bankers Trust Con2pany of Calif'arnicc v, Wright, 6t"

Dist. No, F-09-009, 2010-Ohio-1697.

In Bankers Trust, appellee bank filed a foreclosure action against the homeowners. The

bank's counsel telephoned the court, indicating that the parties had reached a full settlement.

Approximately one week later (before the settlement papertivork had been executed), this Court's

decision in Gullotta4 was announced. After the Gullotta decision, the homeowners' position on

4 U.S. Bank Natl. Assn, v. Gullotta, 120 Ohio St. 3d 399, 2 008-Ohzo-6268, 899 N.E.2d 987.
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settlement had changed. They refused to sign the settlement agreement and the bank filed a

motion to enforce the settlement agreement.

In opposing the bank's motion, the homeowners in Bankers Tr-ust asserted a complete

agreement was never reached because they never did not sign the loan modification agreement,

nor did they tender the $2,000 payment set forth in the agreement. Despite the fact that Bankers

7'rust involved an interest in land, the trial court granted the bank's motion to enforce the

settlement agreernent. It did not require a signed loan modification agreement.

The Sixth District affirmed the trial court's ruling, concluding the parties had entered into

a valid settlement agreement. In reaching this decision, the court concluded that the words,

deeds and actions of the parties demonstrated that they had a binding settlement agreement.

IV. CONCLUSION:

If the legislature had intended the term "action" to include defenses raised in connection

with an action, it would have included such a definition with Revised Code Chapter 1335. As it

did not, this Court should give effect to the words the legislature used and not expand the

definition of "action" to include defenses raised in connection with a Civil Rule 60(B) motion.

For the reasons set forth herein, the decision of the Ninth Appellate District in this action

should be affirmed.
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BRIEF IN SUPPORT OF DEFPNI)ANTS' CIV7L RULE 60(B)
MOTION FOR RELIEF FROM Jf3PGMENT

1. INTRODUCTION:

This case arises out of a dispute between the Bank and Ashland Lakes, LLC ("Ashland

Lakes") an Ohio limited liability company wliich owns approximately one itLtndred thirty (130)

acres of mixed-use commercial property.

Asbland Lakes along with the Defendants (Collectively, "Ashland") and the Banlc agreed

to settle their dispute at a January 2011 meeting. One of the terms to this settlement was that the

Banlc agreed not to pursue any legal proceedings against the Guarantor Defendants (Daniel E.

Inks, Deborah A. Inlcs, David J. Slyman and Jacqueline Slyman).

On March 8, 2011, Ashland was ready and willing to perform pursuant to the settlement

agreement. The Bank, liawever, prevented Ashland from performing by refusing to respond to

Asliland's request for instructions otz the protocol for making the agreed-upon deposit. Had the

Banic lionored its settlement agreement, it would have no claims to prosecute in tllis action

against the Guarantor Defendants.

In deciding this Motion, the Court must determine wlietixer the Guarantor Defendants

have timely moved to vacate the judgment and whetlter they have alleged operative facts which,

if proven, would give rise to a meritorious defense.

As will be demonstrated in tlle attached Brief in Support, this Court should vacate the

cognovit judgment,

2
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11. STATEMENT OF THE FACTS. i

The Bank filed a complaint for foreclosure against Asl-Aand Lakes on or about January

12, 2409. A judgment entry appointing a receiver was issued on or around October 9, 2009, and

amended by judgment entry on or around January 22, 2010.

A. The January Meeting:

On or around January 7, 2011, Ashland and the Bank met to discuss possible solutions to

resolve their disputes concerning the Ashland Lakes properties. (the "January Meeting"). Daniel

Inks, David Slyman, Anthony Slyman and Steplien liotst, Esq. attended the Janttary Meeting on

behalf of Ashland.'` Patrick Lewis, Escl. (tlie Bank's counsel) and Banlc representative Thomas

Krumel represented the Banlc at the January Meeting.

At the January Meeting, the Bank stated that, in exchange -for $1,300,000, it would

release all of the Ashland I,,alces" parcels of property in which it had a mortgage - except the two

single family lionaes at 170 Sununerset Drive and 200 Summerset Drive. The Bank agreed to

accept an additional $300,004 (by October 15, 2011) in exchange for a release of the two parcels

with the single family homes and to release Ashland from any deficiency under the loan. In

addition, Ashland was to pay all delinquent and current property taxes at the time of closing.

Under the terms agreed upon at the January Meeting, the Banlc agreed to "walk avvay„

from approximately $1 Million owed by Ashland Lalces. This concession made the deal

marketable for talceout firaancing.3

The Banlc also agreed to cease all legal proceedings against Ashland Laices and the four

Guarantor Defendants (Daniel lnlcs and his wife, Deboratx Inks, and David Slyman and his wife,

f Tfte Factual Allegations contained in this 8riel'are supported by affidavit of Daniel Inks, attached liereto as
Cxitibit "A" .
3Daniet Inks and David Slyman are two of the Guarantor Defendants in this action.
3 Ashland was in i'act able to procure takeout financing, partly through a commercial tenderand partly througit
additional investors.

3
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Jacqueline Slyman) if all the agreed upon payments - including the additional $300,000 payment

- were received by the Bank on or before October 15, 2011.

B. Daniel Inks' Arrangement with Westfield Bank:

Slioi-tly after reaching this agreement in principle with the Bank at the January Meeting,

Daniel Inks met with a representative of non-party Westfield Banlc on or around January 13,

2011. The purpose of this meeting was to obtain financing for a portion of the funds needed to

meet the Banic's requirements.

Westfield Banlc was agreeable to provide financing. However, as part of its due

diligence, it needed the Banleto verify the information provided by Daniel Inlcs. The Bank

verified that the sherifPs sale of the properties would be postponed and Westfield would be

given time to close the deal if Westfield Bank provided a loan commitment for Daniel Inlcs. On

or around February 14, 2011 Westfield Bank issued a solid loan commitment to Daniel Inks. See

Exhibit "B" attached hereto. Westfield Bank provided a copy of its loan commitrnent to the

Banlc.

C. The Events of Marcli 3-4, 2011:

On Tliursday, March 3, 2011, six calendar days before the scheduled sherifFs sale (three

business days before the sale), the Banle s representative, Thomas Kxumel, told Dasiiei Inlcs, for

the first time, that the Banlc was requiring an additional $200,000 deposit as a condition of

canceling the March 9, 2011 slieriff's sale. On March 3, 2011, the Bank also finally agreed to

memorialize, in writing, the terms the parties had relied upon since the January Meeting.

On Friday, March 4, 2011, Daniel Inks received a Term Sheet for the Settlemeitt signed

by the Bank's representative. See Exhibit "C" attached liereto. The recetitEy added $200,000

4
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deposit requirement was contained in the March 0` Term Sheet, along with several other ternis

wlzich had not been discussed previously.

D. The Events of Marcla 7, 2011:

The following Monday (March 7, 2011), Daniel Inlcs spoke to the Bank's Thomas

Krumel by telephone. Inics told Krumel he was only able to raise $ I 5Q,Q(30 (of the $200,000

deposit) over the weekend. Inks told Krumel that he could deliver the $150,004 the next day

(Tuesday, March 8, 2011).

Krumel said the $150,000 was acceptable. The Bank would accept that amount in lieu of

$200,000 deposit listed in the March 01 Term Sheet.4 Krumel also told Ii-Jcs that the

Forbearance Agreement was being forwarded to Ixim. However, the Forbearance Agreement

would still contain reference to the $200,000 atnount. See Exhibit "D" attached hereto.

Inks received the Forbearance Agreement shortly thereafter. The Forbearance

Agreement contained terms that differed not only from tl2use agreed upon at the January

Meeting, it contained terms that differed from the Term Sheet of the previous Friday.

Inks requested changes to the terms of the Agreement, which were incorporated into a

letter delivered to 1f.rtzmel later that day. See Exhibit "E" attached hereto

Krumel and Inlcs had a subsequent conversation on March 7, 2011. ICrumel explicitly

stated that if Inlts could deliver the $I50,000 the following day (Tuesday, lViarch 8, 2011), along

witli payment for certain appraisal costs ($9,000), the Bank would accept the changes requested

in Inlcs's March 7`t' letter (Exhibit "E"), exceptirtg the charages related to the appraisal, whtch

Inks agreed to drop.

' Wltile the atnount of the deposit was negotiated, tite total sum agreed ta be paid to the Bank remained the same
($I ,60Q,q00).
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In yet anotlier conversation laterfhat saine day, Inks was informed that Krumel would be

out of the office on Tuesday, Ivlarcl3 8, 2011. Krumel assured Inks, however, that he would be

available via cell phone. Krumel then gave his cell plione number to Inlcs.

E. March 8,2011:

On March 8, 2011, Krumel contacted Inks prior to the start of a normal business day.

Krumel called to request paynient of the agreed upon $150,000 deposit. Izztcs said he would make

arrangements to deliver the $150,400 deposit to tlie Bank in order to cancel the sherifl's sale and

only needed to confirm with his lender wliere and how to forward funds.

Around I O:OQ AM that day, Inlcs and Krumel had another telephone conversatioar with

Krumel. Inles said he would call Kruniel later for instructions on the protocol for delivering the

$150,000 later that day, to which again Krumel confirmed that tlae $150,000 was acceptable and

that he wanted it that day.

Inks received the payment details from his source for the funds before noon on March 8.

2011 and tried to call Krumel for deposit instructions. Krumel, however, did not answer Inks'

call.

Tliroughout the remainder of the business day of Marciz 8, 2011, Inlcs repeatedly called

Krumel's cell phone. ICxumel did not answer Inks' calls until the close of business. Krumel then

fnaally returned Inlcs' calls. Krumel told Inks it was too late to deliver the payment. The

property would proceed to sale the next day.

A majority of Ashland Lakes' properties were sold at sheriff s sale on or around Marcir 9.

2011. Ashland Lalces has opposed the Bank's efforts to confirm the wrongful sale and has

moved the Ashland County Common Pleas Court to set aside the sale.5

5 A copy oftf3e Ashland County Court egCommon Pleas Docket (Case No. 09-CFR-022) is attaclfed hereto as
1Cxltibit "T", Ashland Lakes' objections to tEtie sale remain pending.
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IIT. LAW AND ARGUMENT:

A. Standard for Granting Relief from Jucigment Under Civil Rule 60(B)

In order to prevail on a motion for relief from judgment, the moving party must

demonstrate: ( 1) the motion was timely filed; (2) the movant is entitled to relief under one of the

grounds enumerated in Civil Rule 60(Ii) (1) througla (5); and (3) the movant lias a meritorious

defense or claim to present should relief be granted. Cttycrhogn Szcport EP?for'celtzetrt Agellcy V.

Gzrthrie (Ohio 1999), 84 Ohio St.3d 437, 439 (citing GTEfdutomatic Electi-icv. ARClndirslries

(1976), 47 Ohio St.2d 146, paragraph 2 of the syllabus).

However, an a situation where the judgment is one entered by confession pursuant to a

warrant of attorney (as in the present case), courts have dispensed with the requirement to

establish grounds for re[ief, Instead, tlie movant is only rec}uired to demonstrate that tiie motion

is timely made and to allege a meritorious defense or claim. See,lVleddnu Supply Conlpnlz,1, lnc.

v. Cor•rado (1996), 116 C31iio App.3d 847, 850. ("Because of the special circumstances of a

cognovit note, courts have dispensed with the requirement of grounds for relief and allowed

relief from judgment when only two of the tixree elements are satisfied.").6

Relief from the Cognovit Judgment should Tie entered in favor of the Guarantor

Defendants. They can establish the required Civil Rule 60(B) elements.

D. The Guarantor Defendants' Civil Rule 60(B) Motion is Timely

In determining wI-ietlier a Civil Rule 60(B) motion for relief is timely made, a trial court

should consider wlietlaer the period of time between the entry of judgment and the application to

b See atso Meyers v. McGuire (1992), 80 Ohio P.pp3d 644, 646, hlastan v. g^tar°kr (Franklin Cty. 1972), 32 Ohio
App. ?d 319. Furthermore, "[wjhere the mQvant has established the ... criteria noted above, overruling a Civ. R.
60(B) motion would be an abuse of discretion by the trial court." Resolution Trust Corpor•nliati v. J.B. Ceeita-on
13evelotrrnerrt Cotnpan}, (1993), 92 Ohio App.3d 643, 647.
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the Court for relief under Rule 60(B) is reasonable in light of the particular circumstances of the

case. In re Rlurpla}J (1983), 10 Ohio App.3d 134: 138, 461 N.E.2d 910, 915-916.

In the present case, this Motion is timely made. It has been filed within a reasonable

period after the entry of tlie cognovit judgment. Specifically, this Motion has been filed less than

three weeks (twelve business days) after the entry of the cognovit judgnzent on May 17, 2011.

Eurthermore, pursuant to the Court's Docket, only two of the Guarantor Defendants have veeu

served with Complaint (that being on May 23, 2011).

The Guarantor Defendants believe nine days to review the Complaint for Cognovit

Judgment, its numerous attaclunents, the Judgment Entry, as well as to fully research the

applicable legal issues and prepare a Civil Rule 60(B) Motion is reasonable under any set of

circumstances.

The facts demonstrate the Guarantor Defendants' Motion for Civil Rule 60(B) Relief

from Judgnient was timely filed.

C. The Guarantor Defendants l-lave Meritorious Defenses

1. Burden of Proof:

This Court should grant relief from the cognovit judgment because the Guarantor

Defendants have meritorious defenses to the claim (and counterclaims to raise against the Panlc).

The meritorious defenses raised by the Guarantor Defendants are nondefauli (because Ashland

Lalces and the Bank entered into a settlement agreement) and novation.

Collateral attacks on cognovit judgments are "liberally permitted" and the burden on the

party moving for relief is "soniewlzat lessened."

By executing a cognovit provision in a note and allowing a confession of
judgment, the maker of the note waives his or her rights to notice and a
prejudgment hearing. * * * Consequently, collateral attacks on cognovit

8
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judgments are liberally permitted, and the burden on the party moving for relief is
`somewhat Iessened.' (Citations omitted).

Second Matl Bank v. IVeb Producers, Inc., Columbia App. No. 03-CO-68, 2004-Ohto-

5786, 1I 4.7

1Nhiie the Guarantor Defendants assert there was a settlement agreement between the

Bank and Ashland, as well as a novation, Civil Rule 60(B)'s standard does nat require them to

actually prove the existence of ttiese defenses. Ratlier, a Civil Rule 60(B) Motion should be

granted wheDr the fnovrrnl has alleged operatnie,/`rzG'ts #vI:iClt, ifproveat, woXllrl give rise to a

IPILJ°ilol°iorts clefelYse. SoCiet}, Ncrtl. Bank V. Val Haldcz At1?Ietic edzrb and RecreaFroa7 Cender

(1989), 63 Ohio App.3d 413, 418, 579 N.E.2d 234, 238 ( emplgasis added).

The Guarantor-T.)efendants have alleged operative facts (if not conclusive, undisputed

evidence) of a settlement agreement between the Bank and Ashland Lakes and of a novation.

2. The Banlc and Ashland Reacited a Settlement Concerning
the Underlying Transaction, Pursuant to Which the Bank Agreed
to Cease All Legal Proceedings Against the Guarantor Defendants:

Asliland and the T3anic verbally agreed to seitle their dispute in principle at the January

Meeting. As part afthe settlement, the Banlc agreed to cease all legal proceedings against the

Guarantor Defendants and release them from all obligations they may have owed the Bank.

An oral settlement agreement may be enforceable if there is sufficient particularity to

form a binding contract. Sper•cel v. Ster•lirrg Iridustr•ies, Inc. (1972), 31 Ohio St.2d 36, 39, 285

N.E.2d 324. Evidence of the exact words of offer and acceptance in proof of an oral contract is

not essential - it is sufficient if the words, deeds, acts, and silence of the parties disclose the

intent to contract and the terms of the agreement. Bitrtledge v. IfoffraaaFa (1947), 81 Ohio App, 85,

75 N.E.2d 605, paragraph I of syllabus.

' A copy ofttTe Second National Bank option is attaciied hereto as Exliibit `°G".
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As demonstrated herein, the words, deeds, acts and silence of both Ashland and tlie Bank

sufficiently disclose the parties' intent to contract and the material terms of their agreenient, The

Ba<-dc agreed to cancel the slieriff s sale and cease all legal proceedings against the Guarantor

Defendants if Ashland raised the necessary funds (which it did).

The Bank may argue that the settlement agreement was never signed by the parties.

However:

An agreement to malce a written agreement, the ten-ns of whicli are rnutually
understood and agreed upon, is in all respects as valid and obligatory as the
written contract itself would be if executed. Tl?.e mere fact that parties who have
reached a verbal agreement also have agreed to reduce their contract to writing
does not prevent the agreement from being a contract if the writing is not made.
However, no contract exists when the written agreement is neitirer signed nor
approved by one of the parties, where the parties intend that there be no contract
until the agreement is reduced to writing and signed, or that the contract is to be
reduced to writing and signed before the agreement is finally consummated.

Union Srn ►ings Bank >>; White Family Cnnrpani.e,s, 183 Ohio App.3 d 174, 916 N.8.2d 816, 2009-

Ohio-2075 at 126, citing 17 Ohio Jurisprudence 3d, Contracts, § 68.

It is anticipated the Banic will argue the settlement agreement is not enforceable because

the Banlc and Ashland Lakes did not execute the Marct7 7, 2011 forbearance agreement. That

argument, however, is legally flawed and demonstrates the Banlc's bad faith in these

negotiations.

Ashland was ready, willing and able to perform pursuant to its settlement agreement with

the Banlc. Bank representative Thonias ICruznel would not answer his cell plzone to provide

Ashland Lakes with the arrangements for making the $150,000 deposit. Krumel waited ttntit

after business hours to return Ashland's calls. Krumel stated it was too late to make the payment

10
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and that the property was proceeding to sale.8 However, the Banic's refusal to accept Ashland

L,akes' perforzrtance does not negate the settlement agreement.

Ashland complied with or attempted to comply witlz all its obligations under the

settlenient agreement. The Ban.lc cannot rely on its own refi.tsai to accept the deposit and execute

the forbearance agreement to avoid being bound by the settlement. It is well settled that a party

who prevents perfomiance by the adverse party cannot take advantage of such a non-

performance. More specifically, where obligations arising under a contract have attached and

subsequent thereto one party, without the consent of the other, does some act or maltes some new

arrangement that prevents the carrying out of the contract according to its terms, he or she cannot

avail itself of its misconduct to avoid liability to the other party. Sicter° v. Fcrr'p7Te1 s' Fertifiwet° Co.

(Ohio 1919), 100 Ohio St. 403, 126 N.E. 304, Dytzes Car por°ctt►on v. Seikel, Koly & Co., 100

Ohio App.3d 620, 647, 654 N.E.2d 991, 1008, Davictsalz v. Kdoster°nzan 13ukirag Co., Montgomery

App. No. 21948, 2008-Uhio-2583, 1( 22, citing 18 Uhio Jurisprudence 3d (2001 Supp. 2007)119,

Contracts, Section 214.9

Ashland was ready, willing and able to perform. The repeated telephone calls to 1Crttrnel

for instructions on the arrangements for delivering the deposit evidence this fact. As a matter of

law, the Bank cannot refuse to accept Ashlaitd's performance and then try to use that "non-

perfarmance" as a basis for excusing its own performance.

The Bank's conduct is retaliatory and vindictive, as one of the Defendants (David

Slyman) previously sued the Ban.lc and won in an unrelated shareliolder's dispute.

8 ISrumel's conduct on March 8, 2011 was just the latest illustration of his bad faitlr in connection with this
settlement. Previously, Krumel told Westfield Bank representatives that he had an appraisal of the property for
$2,000,000. Westfield then advised Krumel they wanted to purchase lhe appraisal. Only atter a significant amount
of stalling did Krumel ad ►nit the Bank's appraisal was inaccurate. Krumel also unilaterally tried to quash the takeout
financing based on his (not Westfield's) Ioan-to-vatue ratio calculations. Tbe last minute $200,000 (later reduced to
$ I50,040) deposit requirement is another example.
9 A copy of the Davidson opinion is attached hereto as Exhibit "H."
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The facts and authorities set fortli herein demonstrate tliere was in fact a settlement

agreement reached between Ashland Lalces and the Bank. Pursuailt to the settlement, the Banlc

agreed to cease all legal proceedings against the Guarantor Defendants. This Court should

vacate the cognovit judgment entered May 17, 2011 and should permit the Guarantor Defendants

to fiie their own Answer (not a confessed Answer) to the Coniplaint, along with their

Counterclaims. The Guarantor Defendants should be entitled to a determination ofthese claims

(and their counterclaims) on the tnerits.19

3. Novation:

The settlement agreement between the Bank and Asliland Lakes acts as a novation.

Novation constitutes a meritorious defense to a cognovit judgment and upon which a Civil Rule

60(B) motion should be granted where the movant presents sufficient operative facts

demonstrating the existence of a novation. National City Bank v. .Reat Corp. (1989), 64 Ohio

App.3d 212, 5 80 N.E.2d 1147.

Again, while the Guarantor Defendants contend that the parties did in fact enter into a

contract of novation, the Civil Rule 60(B) standard only requires them to allege operative facts

whicli, if proven, would give rise to a meritorious defense. Society National Bank V. Yt:tl liallcr

Athletic Clirb & Recrentiorr Ceiiter, leic., supra.

IV. CONCLUSION:

As demonstrated herein, the Guarantor Defendants have valid, meritorious defenses to

the BanWs claims.

f° At a mininium, the Guarantor Defendants are entitled to a hearing to determine if an enforceable settlement
agreement exists. "[Ijf there is uncertainty as to the terins, tlien the court should hold a hearing to deterrnine if an
enforceable settlement exists." 1C'osteln1k v. Helper, 96 Ohio St.3d E, 770 N.E.2d 58,2001 -Ohio-21$5,117, citing
Rutli v. Feria Cn. (1997), 79 Ohio St. 3d 374, 376, 377, 683 N.E.?d 374, 377.
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The Banlc agreed in exchange for $1,300,000, it would release all of the Asliland Lakes'

parcels ofprQperty in wliich it had a mortgage - except the two single family homes at 170

Summerset Drive and 200 SUnirnerset Drive. The Bank agreed to accept an additional $300,000

(by October 15, 2011) in exchange for a release of the two parcels with the single family homes

and to release Ashland from any deficiency under the loan. (ln addition, Ashland was to pay all

delinquent and current property taxes at the time of closing.)

Central to the actioii before this Co-cirt, the Bank also agreed to cease all legal proceedings

against Ashland Lakes and the four Guarantor Defendants (Daniel Inlcs and his wife, Deborah

Inks, and David Slyman and his wife, Jacqueline Slyman) if all the agreed upon payments -

including the additional $300,000 payment - were received by the Lianlc by October 15, 2011.

Ashland was ready, willing and able to perform pursuant to this agreement. The Bank should be

compelled to honor the terms of the agreement, malcing its suit on a cognovits basis improper

and without merit.

WHEREr-ORE, Defendants Daniel lnlcs, Deborah Inlcs, David Slyman and Jacqueline.

Slynlan respectfully recltaest that this Honorable Court vacate the cognovit judgment and pennit

them to file their own Answer to the Complaint along with a Counterclaim seeking to enforce

perfarmance of the settlement agreement and to recover their damages. -

OF COUNSEL:

McIntyre, Kalin & Kruse Co., L.P.A.

Respectfully submitted,
•,^

CQTT H. KAHN (0006779)
The Galleria & Towers at Erieview
1301 East Ninth Street, Suite 2200
Cleveland, OH 44114
Telephone: (216) 579-4114
Facsimile: (216) 579-0605
E-mail: info@mkkglaw.com
Attorney for Defendant
Ashland Lalces, LLC
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CERTIFICATE OF SERVICE . . . t

I hereby certify that a true and correct copy of the foregoing DEFENDANTS' CI'ViL F
RULE 60(b) MOTION FOR RELIEF FROM JUDGMENT was served via ordinaryU.S;..marl ,
this 15t day of June 2011 up©n: ``

Brett A. Wall, Esq.
Patrick T. Lewis, Esq.
Sara L. Witt, Esq.
Balter & Hostetler LLP
PNC Center
1900 East Ninth Street, Suite 3200
Cleveland, OH 44I 14-34$5
Attorneys I'or Plaintiff

^•^`./°^' /

SCOTT H. KAHN (0006779)
Attorney for Defendants
Daniel E. Intcs, Deborah A. Inics,
David J. Slyanan and Jacqueline Slyn»n
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IN TFTE COURT OF COMMON PLEAS
A.SHLAND COUNTY, OHIO

FIRSTMERIT BANIC,IV.A. }

)
Plaintiff, )

)
vs. )

)
ASHLAND LAICES, LLC, ET AL. )

)
Defendants. )

STATE OF OHIO

COUNTY OF CUYAHOGA

)
) SS:
)

CASE NO.: 09-CFR-022

JUDGE DEBORAH E. 4'VOODVdARD

"FIDAVIT 4F DANIFL E. INTCS

I$ Daniel E. Iiiics, being first duly sworn according to law depose and sayeth as follows.

1. On or aroutld January 7, 2011 ("Janlinry Meeting") a meeting was held between

myself, David SlynZ an, Anthony Siynzan, SteplieaZ FIobt, Esq., FirstMerit Banlt's cotuisel l'atriclc

Lewis, and a FirstMerit Bank representative, Tom Krumel.

2. The pctrpose of that meeting was an attempt to resolve the dispiites between First

Merit and Ashland Lakes and the guarantors of the FirstMerit to Ashland Lakes' Ioati.

3. At that meeting, FirstMerit indicated that it would accept a payment of

$I,300,000.00 in exchange to release all of the parcels of property in wliich it had a nnortgage on

from Asliiand Lalces, except the two single fainily homes at 170 Stimnzerset Drive and 200

Summerset Drive and wanted an additional $300,000.00 by October 15, 2011 in exchange for

releasing the remaining two parcels, and to release the lialaiice of any deficiencies under the loan

made to Ashland Lakes.

4. As part of this understanding in principle, I was required to pay all delincluent and

current property taxes by the time of closing.

Page 1 of 6
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5. It was understoQd at this nieeting, that if I and David Slyman on behalf of

Ashland Lalzes, LLC could raise and pay the suins set :fortil in paragraph 3 above by October 15,

2011, FirstMerit would cease all legal proceedings against myself, my wife, David Slynian, his

wife and Ashland Lakes, LLC, and would furth.er release us from all obligations to FirstMerit.

6. On January 13, 20111 nlet witl7 a representative from Westfield Bank.

7. The purpose of tlie January 13, 2011 meeting was to obtain financing for a portion

of the $1,600,000.00 needed to resolve our obligations to FirstMerit.

8. Westfield Banlc agreed to provide finatzciiig, to take out a portion of the existing

indebtedness to FirstlUlerit, the balance of which was be satisfied from additional investors I had

commitments from and the sale of a parcel of the subject property, wliich was under contract,

9. FirstMerit requested a loan conunitment from Westfield Bank, wliich if provided,

FirstMerit agreed to stop the sheriff's sale.

10. On February 14, 2011 Westfield Bank issued a solid loan ccsnimitznent, wliich 1

provided to FirstMerit. See attached Exlxibit46l.", which is a true and accurate copy of the

Westfield comzuitment provided to FirstMerit pursuant to our understanding.

11. On March 3, 2011, FirstMerit finally agreed to memorialize, in writing, the terms

that we had been relying on since our January 7, 2011 n'eeting.

12. In a conversation I had with Tom ICn.unel late in the afiernoon on March 3, 2011,

I(runael for the first time stated that a deposit of $200,000.00 would be required to stop the

slieriff's sale scheduled for March 9, 2011. This was a surprise to me, and as I u.nderstand it, a

surprise to Westfield Banlc as well, who had been in conxxmtcnications with FirstMerit.

13. In the saxne conversation on. March 3, 2011, Kruinel stated to me that I would

have a tenm slieet memorializiiig the temis of our agreement.by the next morning,

Page 2 of 6
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14. I received a hard copy of the terms of the agreement on Friday, March 4, 2011

(hereinafter Y`Terin Slteet"), atl:actied hereto as Exhibit "2", which was received late in the

a:fternoort.

15. The Term Sheet, Exhibit :`2>", contained the new $200,000.00 deposit requirement

along witlz otlzer terms wliich had never been discussed.

16. Early Monday morning, March 7,20111 advised Mr. ICruanel that I could only

raise $ I 50=000 for the deposit as opposed to tlae $200,000.00 aiid that I could deliver the saine on

Tuesday, March 8, 2011. He said the $150,000.00 was "doable", but that the Forbearance

Agreement contained the $200,000.00 but that he was going to send it over as wzti.tten.

17. Following the earlier conversation of March 7, 2011, Mr. IZrurnel delivered the

forinal Forbearance Agreement (Exhibit °13") shortly after our prior plxone conversation. In

response to Exhitait °`3", I provided Mr. IC.rumel with my written objections to Exhibit :°39', wliicii

are attaclied hereto as Exhibit N" and delivered the same to Mr. Kaumel by mid afternoon of

March 7, 2011.

18. After delivery of Exlubit "4", on Monday, March 7, 2011 Mr. Krumel and I had

anotli.er phone conversation, wlierein Mr. ICrurnel said if I cocild deliver the $150,000.00 by

Tuesday and pay for the $9,000 appraisal, FirstMei-it had no problem with wliat we aslted for in

Exhibit "4".

19, We had another conversation at the end of the bitsiness day on March 7, 2011,

wherein Mr. Kxumel explaiiied that he woitld be out of the office on Marcli 8, 2011 btit gave me

his cell phone so we could coiarn.unicate.

20. On Tuesday, Marcl, 8, 2011, Mr. ICrurael contacted me before the start of the

business day seel.ing the $150,000.00 payment and complaining that Westfield was not

Page 3 of 6
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answering its phone. I stated that I would contact Westfield Bank and malce the arrangements

for the payment.

21. After the before hours phone call on March 8, 2011 Mr. Krumel and I had another

conversation at or about 9:50 a.m. wlierein he was asking wliere the money was aiad I assured

him I would call hini back and advise wliere and how I would deliver the money that day. At

tliis tint.e Mr. ICrtnnel advised that he could not put the appraisal nunibers in the Porbearmice

Agreement as requested in Exhibit "4". I-Ie again aslced wheii he was getting the $150,000.00

atld I again assured hina it I do it that day.

22. Later that same morning, once I had the payment details, I attempted to cotltact

Mr. Kxumel, and continued my atteinpts throughout the business day of March 8, 2011.

23. 'Mr. Krumel would not answer his phone nor return my calls tliroughout the

business day.

24. Mr. ICrtunel finally returned my phone at the close of business and stated that it

was too late to rnalce the payment and that the property wns proceeding to sale.

25. I advised him that I had the money and waiited to deliver it but could not Uecatise

he would not take my calls.

26. r am an experienced real estate investor and have been investing in apartnZents

and nianufactured laousing communities since 1975. The property at issue includes a large

track of land that is uniquely zoned for manufactured housi:ng, making it exceptionally

valuable and rare.

27. 1 an1 the managing nxember of Asliland Lalces LLC, tlie owner of the parcels of

land that were subject to the auction that took place on March 9, 2011.

Page 4 of 6
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28. I am faniiliar with the 5 parcels of property and as the owner I am knowledgeable

as to the real value of the parcels. The 5 parcels have a real value in money in excess of

$3,000.000.00.

29. In fact the county tax records as of March of 2011, list the fair market value of the

properties ttiat were subject to the March 9, 2011 sale at $3,810,640.00. A true and accurate

copy of tiie County's real estate tax bills are attached hereto as Exhibit "5". This is nearly twice

what ttie home owners who appraised the property for sale vattted the property at. The

a.pproximate $1,900,000 appraisal tendered by the three home owners wlio acted as appraisers

for the sheriffs sale, grossly, and unfairly materially undervalued the property.

30. I did not object to the appraisals previously, as Asliland Lakes and the guarantors

of the FirstMerit's loaix bad reached a settlement and forbearance agreeiaient with FirstMerit and

FirstlVlerit liad proniised the cancel ttie sale. In reliance on that agreement I believed that the sale

was not going Forward and spent niy tinie, resotirces and money oia getting money and loan

conunitments to honor our settlement agreement with FirstMerit.

31. The Ashland Lakes property that was the subject af the Marcli 9, 2011 sale is

extremely unique and valuable property. The uniqueness includes Parcel One has $900,000 of

underground improvements that will literally support an additional 100 apartmeiats..

Additionally the parcel has eight separate apartment buildings, each with 3 unitss, along witli four

6 car garage buildings, a seven bay garage building, and 5000 square foot office warehouse, all

of whicli are located in the City of Asliland witli city water and sewer.

32. Parcel Two has very unique zoning for ananufactured housing and is located

witlzin the City limits of Asl-Aand. It too has city water and sewer, except for flurteen (13) acres

which are located in Aslitand Township.

Page 5 of 6
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33. Parcel Tliree has a 2 story, 3 family apartnient aloiig with a single faniily, 4

bedroom colonial.

34. Parcel Four is approximately a 1/2 acre with a single faniily honte.

35. Parcel Five is approximately .7 of an acre and is a two stoty brick liome with a 2

story indoor pool, 3 car attaclied garage, t car detacl2ed garage and consists of approximately

5,000 sq. ft. not including the indoor pool.

36. Attaclled hereto as Exhibit "6", are tlie appraisal that were done on the subject

properties on December 31, 2008, which are true and accurate copies ofthe originals and which

are maintained in the ordinary course of our busi.ness as business records.

37. Tt7e original purchase price of the properties in July of 2005 was $3,710,120.00.

The original loan against the properties was $3,500,000,00. The current principal balance is on

the loan witli FirstMerit is $2,583,266.00. In addition to the nearly one million dollars in equity,

Ast2laitd has made over $200,000 in capital improvements to the properties.

38. Attached Ilereto as Exhibit °`7", are the Auctioneer's ads depicting the properties.

FURTHER AFFIANT SAYETH NAUGHT,

DANIEL E. S

Sworn to before me and subscribed in my presence this ! day of 2011.

^
,,. Y11\-^+Lt.M

NOTARY P LIC

BRENDA StfNIEFtAiiER
Notsrl PubtEc- " ot Ohio

t!Ry CommtasiOn ECpiMs May 3, 2412
(Recorded td Medina County)
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Febzvary 14, 20l l

Daniel E. Inks
Michael Charnas
Michael Lavelle
Entity to Be Farmed
6 Corporation Center
Broadview Heights, OH 44147

Dear Daniel, Michael, and Michael.:

L••

V1f E STF IEL D
tI : A N r.

5haring KnmvleiEge BuildEngTrust' ..

Thau:k you for the appertuaaty to commit bankzng,services'for your company. We
are eager to -fiu-ther develop our relationship with The Entity to be pormed, Daniel
E. Inks, Mchael M.. Chaxnas, and Mchael D. Lavelle and have provided this
structure as a token of our sincerity in hecomi.ng avalued partner.

Borrower:

Amount:

Purpose:

Entity to be Vormed

Facility:
1} $8503000
2j $4QQ,000

Payoff FirstMerit Earik and pay Ashland County te.xes
current.

Term: 1) 5 year cammerczal zeal estate ballo.on note on a
20 year amortization.

2) 30 day't^.̂ .rae iaate

_ 6 i s^•`0 ^ 1

!^-

i°,•.a Ponk t'ircln • P.sl SIa^ 5il41 • Vd^i I3elc3 P,fi6usEt C1:iBi RS^^SI-SpOe • 1.lE[^.3Gli Hu3D • fay 33i+^e`^ w4tin ....c,.rt.:nstltr^c!•twini.enm
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Interest Rate; 1) 6.85% fixed for 5 years

?)West.field Bank prime rate tti aating + 7.50°fa
(6.50% as of?/I4/20I1)

Fees: The loan fee will be 1 point for the aggregate loan
amount ($12,500)

Expenses: Borrower will reimburse the Bank for any out-of-
pocket expenses incurred in relation to the extension
Qftus credit, including but not Ilrnited to, Phase I,
appraisals, legal fees and title work.

Collateral: 1) 1' lien on Parcels:
P43133000{12fl0
P431320000300

2) 1' lien on parcels.
P43I340000100
L750050003400

Crciss colla#exaHzed and c•r®ss defaulted

Asszgument of Life Insurance as follows:
$1,250,t)00 on DarueI Inks

Gunzantars; Unconditionel, unlimited, and continuing personal
- guarantees of ;

Danie£ E. Inks
N,[ichael M. Charnas
IVlia:chael D. Lavelle

Other requirement:

Appraiaal on parcels # P431330000200 and #P431320000300 not to
exceed 80% Loan to VWue

° APPraisal on parcels #P431340.000I00 r:ind #I?5005(}003400 not to exceed
65°l® Z®an to Value

..... ..-............^..........,_ ^_._.. _ .......... ..._.__M.__..._.-_
h-4 U I'wck Cix.ie • r{? Daa 5Gu? . 4t1cstldLftt CeEtm zijhiD 4,1151 ;tlL^3 01 40,36Ez.Hn30 • f,tc :30 giIT.$d3^J • t:vc .:t,i1i:lr! It>utk.citr^
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Phase I Environmental required on parcels: # P431330000200 and
0431320000300

® U"nderstand tax l$ability to Aslilattd County

Delinquent taxes on properties need to be paid through closing
Establish a reserve account of$15(1,000, release to be at the discretion of
Westfield Bank. .
Escrow account set up for tax payments

^ Signed release from David Slyman
^ Review Chamas Trust Agreement
a$4t10M in escrow before closing
o Subordination agreement witb. Marc Eyrnes

Loan Covenants: Finalized conamercial loan covenants yet to be
detetmined but tnayznclude the following:

a change in legal structure, management,
ow.nership (New Organizations)

* loans or advances to insiders, subsidiaries or
affiiates (Dealings with Xnsiders)

* new debt evidenced by notes, bcmds or similar
obligations (Other.Liabilities)

^ purchase money obligations (Other Liabi.lities}
liqns,.pledges, securi.ty interest on assets (No
Other I.,iens)
guaranteess.debt assumptionsor endorsements
other than normal collrse of business
(Guaranties)

^ release, redeem, retire, purchase or otherwise
acquire any capital stock (No Change in.
Capital)

^ payment of cash dividends limited to taxes,
which may be carried as short terxn debt until
year end distributions are calculated (Dividend
Limit)

@ The d.ebx service coverage ratio [defined as (l+iet
Income plus Depreciation: & Amortization plus
Interest Expense) divided by (Current
Maturities ofLong Term Debt plus Interest
Experse to be inot less than 1.20 to 1.40,
ffeasured annually begi^n.ing I)ecern;ber 3I.,
2011.

... ^...__ . .. .. .. .. _., ............ . . . _ _.. _ ...,..._ _ .....w_........ ,....,_ ....._. .. _. _..._.._..^. O C ^

Run ParL C'ucte • i90 l3ar 5Ui}7 •tPis;1titikl Centnr, aUio »d456>5s10? • f.ECRl M$ 9430 + tak 3111 $3I Ci.Er0 pr..tvti1 e., llteld•hsnk,cnen
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d Daniel Inks, Ailichael Charnas, and Michael
Lavelle to provide annual personal tax returrrns
and personal financial statements.

a Annual rent roll, of Entity to be Formed
•An^aual tax returns for the Entity to be Formed

This eammitment is good through Febnaary 21, 2011.

Sincerely,

.j.^l
Ryan P. Gilbert
Vice President
Carnmercial. Lending

Daniel E. IAaks, MiGhael M. Charnas, and Michael D.. Lavelle accept WestEeld
Banl€'s commitinen:t this day ofFebruar,y 2011.

-By:

Title:
Daniel E. Inks

By:

Title:
1V1i.clzaet M. Charnas

By:

Title:
lVf.achael D. Lavelle

Q o^ oi ro^
.....d_..... .. .. 3E

tt;n frill t: Cird* • P r!. Boi 5+n7? ^ Nt^:t^,clr4 Ctntr,^ Ct9tita 4425 t-SCt7? - 1.ECdF JU fi°30 -la tW.043.61301 • s,:.::.mattd fd•4A al;cnn

-24-



March 4,2011

Mr. Daniel InU-
fi •Carporati:on Center
Broadview Heights, OH 44147

Banlc

Re: Terms for cancellat,ion of the M$reb 9,2011 Auction af the Ashland Lakes LLC
Property

Deax Dan:

Listed below are the terms fhat must be e.greed to and executed upon to stop the auctiott
scbeduled for Wednesday, Mareh 9, 20I 1:

$ All terms and conditioa.s xraust be agreed upon aud a Forbearance Agrernent (the
"Agreeme^QY'), rn. foam and substance acceptable to FirstMerit Ban1t, N.A. (°`FirstMerit't)
in its sole and absolute discretion; must be executed between FirstMerit, AsJaland Lakes
LLC ("'A.sliIand"), the Ink and SlyFnans (collectively, the °`Guara.n.tors"), no later than
Monday, March 7, 2U11.;

a On or before March 7s`, receipt of a$200,0C)('} uon-refiundable deposit placed in escrow or
paid directly against the Ashlmd note bs3ance at FirstMerif;
On or befcre, March 7s; receipt of a$9,000 payment for release of tb.e FirstMerit
appraisal;

Upon execution of the Agreeraant and xeceipt of the abcve referenced payngeQts,
FirstlVMeri.t shall cancel the March 9s` aucUon and will agree to stand sttlt from exercisin.g
its rights and remedies under the loan documents for a period offarty-$ia (45) days.

• At the end of the 45 day peiiod, FirstMerit must receive fhe balan.ce of the agreed upon
$1,300,000 payment on the Ashland note.

a At the end ofthe 45 day perlod, l±irstMesit must receive a payment of $20,t100 for the
advertising fees associated with the caacels.fion of the March 9, 201I auctzQn;

ti At the end of 45 day period, FirstMerit must have received verification, b.t forxn and
substance satisfactory to FirstMerxt in its sole and absolute discretion, fihat resl estate
taxes have been brought current on the two houses (170 and 200 Sommerset Drive).

• Upon receipt of the payments and vedfcation desczi'bed above, FirsYMeritwill release aIi
propcrties (exc ttlie 170 end 200 SomEmcrsetDrivepraperties) from its Mortgage, the
Judgment Lien and foreclosure proceecta.ngs;
At the end of the 45 day period, assuming compliance with the above-listed conditions,
FirstMetit will stand still from exercising its rights and remed°zes under the loan
documents until 10/15111. During this farbearance period, ,Ashl.and and the Guarantors
will be requixed to make payments of interest against a n®tionel aFnouufi of $300,000 at a
rate of 7%. (3v- or before 1 a/15/l. I, Ash.land and the Guarautors wi.i! T^akc the $300,000
paymeut. Ylpac: receipt of the $3 00,060 payment; FirstMexit will release the properties °
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from its rnoitgage and wi.ii deiaver to Asb.tand and the Gua.rantors either a coveasnt not to
sue or a reTesse of any remaining obligations due under tIze .Ashlandloan.
Upon th:e occurrenGe o£any default, FfzstMerit can exercise its rights and remedies
contained in the loan doctimeats for the full amount of the iief ciencies f6r Aslzland and
the Gttarazttors.

It'is also understooci thatuniil such time that FkstMerit execufes awrittela agreement
providing for forbearance that there is no forbearanee granted and the bault reserves ah
rights which it has by law and by agreement to proceed at any time with whatever remedies
it poss+esses.

This letter and the terms set fortb above remain subject to a definitive forbearance
agreement and nothing herein should be corasfa°ited as an agreement to forbear or a waiver
of any rights whxch the bank possesses or a madfflcation of any loan agreement, Nothing
herein should be eonstrued as an admission oflia6itity on the part efFirstlderit. This tertu
sheet shalS expire if al! docu.men.€s necessary to finplsmentthe agreQtarents ontlined herein
are not fu11y completed to RirsfiMerxt's satisfaction and executed by the Ashland and the
Guarantors by March 7, 2011,

Should you have any questions, please

035944,000046,=75093

me at (330) 252-8347.
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SEC'C3ND h'C}RBEAT.tANCE A.GREEMEN7C

THTS SECOND F1)RBEA.RANCE ,A.GREEMEI~iT (this "°AgreementxY) is entered into
as of March __, 2011 by and among FirstMerit Bank, N.A. ("RirstM:erif'ls Ashland Lakes LLC,
an Ohio limited liability company ("Ashland" or the "Borrower"), David J. Slyman, Jacqueline
Slyman, Daniel E. Inks, and Deborah A. Hcs, all individuals residing in Summit County, Ohio
^and, together with Ashland, the "Ashland Par#xes'^.

RECI'I.'A.LS

A. The Subiect Loans. The subject of this Agreement (the "Subject Facilities") is
listed on Exhzbit A. The Subject Facilities have been guaranteed by Mr. and Mrs. Slyman- and
Mr. and Mrs. Inks (together, the "Guarantors"). The Subject Facilities are evidenced by varfous
financing documents (these documents, the "Prior Agreements," and all amendments and/or
supplements thereto are collectively referred to herein as the "Loan pocuments"), including, but
not limited to, those docuntents listed on Exhibit B.

B. Collateral. The Subject Pacilities are secured by, among other tl.ungs,
approximately 130 acres of ieaE property located in the City of Ashland, Ohio, and more
particularly described in the Loan Documents (the g`Property"), together with a1:1. Bxtmes, rents,
leases, and other personal,property, and proceeds therefrom, wherever any of the foregoing are
Iocated (all the above collectively referred to as the °`CollaterAl°').

C. Y?esaan€ated Default. The Ashland Parkies are in default oftbeir obligations under
the Loan Documents. Ashland has failed to pay the amounts due to PirstMerit pursuant to the
terms of the Loan Docrsments, and the Ashland. Partzes have failed to malce payments despite
proper demand from PirstMerit (the "Designated Defau,lt"). By reason of the Designated
Default, FirstMexit has full legal right to exercise its rights and remedies under the Loan
Documents andlor applicable law.

D. Prior .A.greements, The parties acknowledge that they are parties to that certain
StasrctstitlAgreenres7t dated on or about February 6, 2009 (the "First Standsiitl A.gnreemenf'},
that certain. Secotrd Standstill Agreement dated on or about June 12, 2009 (the "Second
Standsiill Agt•eement*), and that certain Forbearaiaee tlgreernent dated on or about December
12, 2009 (the `Tirst Forbearance Agreement" and, together with the First and Second
Standstill Agreements, the "Prior Agreements"). The Ashland Parties acknowledge that they
defaulted under the terms of the Prior Agreements by failing to secure talceout financing for the
Subject Facilities or otherwise pay their obligations in fuil by the maturity date of the First
Forbearance Agreement. The Ashland Parties acicnowledge that all documents executed in
connectign with the Prior Agreements are still binding, valid, and enforceable, and the
enforceability and validity of those documents shall not be affected by this Agreeffient.

E. L'xeircised Remedies. Due to the Designated Default, FirstMerit has exercised
certain rights and remedies under the Loan Documents andlar applicable law, including, but not
lunited to, (i) declaring the full amount of the Indebtedness, as de;6n.ed herein, to be due and
owing in its aggregate amount, together with accrued interest plus applicable fees, expenses
and/or charges; (zz') taking judgment against the Ashland Parties for the fiatl amount of the
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Indebtedness in the Cuyahoga County Court of Common Pleas, Case No. CV-08-679775 (tbe
"2008 Judgment"); (iu) recording judgment liens zn the Cleveland Municipai Court
(2008CVH031983) and the comrn.on pleas courts ofAshIand (08-CJ-D30-P253), Cuyahoga (JL-
08-356444) and Summit (12008-I1424) Counties (collectively, the "2008 Judgment;Giens") and
(iv) commencing au action for foreclnsure of the Property and the appointment of a receiver over
the Property in the Ashland County Court of Common Pleas, Case Na. 09-CF12-022 (the
"P'®reclosure"). Pursuant to the First Standstzll Agreement, FirstMerit agreed to, and did,
release its 2008 Judgment Liens as against Mr. aiid IVIrs. Slyznaa individually, without prejudice
to refite them upon a default under the Prior Agreements. Upon the default of the Ashland.
Parties under the Second StandstilI Agreement, FirstMerit exercised additional rights and
remedies, including: (i) taking judgment against IVFr: and Mrs. Slyman for the full amount of the
Indebtedness and against the remaiz7ing Asliland Parties for an unpaid $25,000 fee owed under
the Second Standstill Agreement in the Cuyahoga County Court of Conunon Pleas, Case No.
CV-09-703065 (the "2009 Judgmaztt" and, together with the 2008 ,7ddgrnent, the
`°Judgments")= (ii) recording judgment liens pursuant to the 2009 Judgment in the Cleveland
Municipal Court (Z009CVH01903$) and the common pleas courts of Cuyahoga (JL-09-385996)
and Summit (J2009-6706) Counties (collectively, the "2009 Judgment Lxeras" and, together
with the 2008 Judgment Liens, the "Judgment Liens"), which. 2009 Judguxent Liens were
subsequently released as to Guarantors; (iii) filing the Shpulatinll mTd CaFasent To Foreclostrr•e in
the Foreclosure action and causing Ag Real Estate Group, Inc. (°`Ag" or the °`Receivez°") to be
appointed as the receiver over the Collateral by order dated October 9, 2009, as such order was
amended eff'ective January 22, 2010; (iv) obtaining a Judgment E11h)i and .Decr•ee O, fFbl-eclositre
on or about August 20, 0 10 in the Foreclosure action; and (v) scheduling a public auction of the
Collateral to be conducted on or about March 9, 2011 (the "Collatera.t Auction"), pursuant to
that certain Jtrd,gmetit Etahy Authorizing Appointment of a P»tjate Aiictrotreer to (aandtrct a
Pttblic Auction of Real .Propea-ty, Amending the Foreclosttr°e Dect•cc, Ftcrtrg Auctivtreer•s
C'ampensatiaaz, cuid Grar7titag Cet•taisY Related Relr`cf, by Bambeck Auctioneers, Inc.
("Bambeclc"), a licensed Ohio auctioneer. Any rights and/or remedies under the Loan
Documents and/ar applicable law not specifically exercised by FirstMerit as of the date of this
Agreement are referred to herein as the "Remaindng Rights and Remedies."

F. Reguest to Forhear & Standstzll. The Ashland Parties bave requested that
FirstMerit postpon.e the Collateral Auction and forbear for a period of time from exercising its
Remaining Rights and Remedies under the Loan Documents, its riglxts and remedies with respect
to the J-udgnent andJor applicable law in order for FixstMerit to attempt to settle and compromise
their obligations under the Subject Facilities and this Agreement.

G. A eement to Forbear & Standstill. Except as provided herein, FirstMerit is
willi.ng to forbear unttl October 15, 2011 from exercising certain of its Remaining Rights and
Remedies under the Loan Documents, the Judgments and/or applicable law on the terms and
conditions set forth in this Agreement.

NOW ++T+'QRE, for good and valuable consideration, the receipt and suff'iciency
of which are hereby aelrnowledged, the parties agree as follows:

I. Ac[naowledgements. The Ashland Parties aclmawledge that the
Designated Default has occurred and exists and is continuing as of the date hereof. The Asb.Iand
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Parties unconditionally acknowledge and agree that they are jointly and severally obligated to
pay the fitll amotust of the Indebtedness and the additional interest, fees, costs, expenses or
charges permitted under the Loan Documents, this Agreement or applicable law, without set oif,
recoupment, defense or counterclaim of any kind or nature.

2. Qttts#andin Indebtedness. The Ashland Parties acknowledge and agree
that (A) as of March 7, 2011, tthere.,was due and owing-for FirstMerit under the Loan Documents
the amounts set forth in ExZibit C;"tvhich 'athauuts do not include costs and/or expenses of
collection cltarge backs, and future and contingent liabilities or additional interest, fees, costs,
expenses or ebarges permitted under the Loan Dqcuraents, this Agreement and/or applicable law
that ba.ve accrued after March 7, 2011, unless expressly set forffi therein (the 'Indebtedncss");
(B) the Indebtedness is valid and binding and there are no claims, setoffs or defenses to the
payment by the Aslda.nd Parties of the Indebtedness; and (C) the A.shland Parties are jointly and
severally obligated to pay and will pay the fitll amount of the Indebtedness and all additional
interest, fees, expenses, or cltarges permitted under the Loan Documents, this Agreement andlor
applicable law. The outstanding Indebtedness under this Agreement does not include any
personal debt between the Ashland Parties and FirstMerit, if any.

3. Consicleration. Iu consideratYon of FirstlVlerit's forbearance of its rights
under the Loan Documents, the Borrower and Ciuarazitors agree to the following:

a. By not later than the close of business on March 7, 201 l; Ashland
aud Guarantors sball tender payment in tlie amount of $209,000 to FirstMerit. $2{}0,000 of the
payment shaII be applied to reduce the amount of the Indebtedness, with the remainder applied ta
reimburse FirstMerit for a certak appraisal ordered by FirstMerit in couttection with the
Collateral.

b. By not later than the close of business on April 21, 2011, Ashland
and Guarantors shall tender an additional payment to FirstMerit in an amount not less than
$1,120,000. $1,100,000 of tb:e payment sbs.ll be applied to reduce the amount of the
Indebtedness, with the remainder applied to reimburse FirstiVlerit in connection: witlz advertising
and other expenses incurred in connection with the Collateral Auction. Subject to the terms and
conditions set forth in Section 11 of this Agreement, FirstMerit agrees to pardally release certain
of its Collateral from its liens and claims iiu connection with this payment.

c. By not later than April 21, 2011, Ashland sTaall pay all past-due
real estate taxes, assessments, penalties and interest relative to the following two parcels that

partially compxise the Collateral: 200 Sommerset Drive, PPN P-43-133-00002-01, and 170
Sommerset Drive, PPN P-43-133-00002-02 (together, the "Residual Cvlllnterai"), By such date,
Ashland shall ftuther deliuer to FirstMcrit proof of such payment, in form and substance
acceptable to FirstMerit in its sole and absolute discretion.

d. By not later than Octuber 15, 2011, Ashland and Guarantors shall
tender an additionat payment to FirstMerit in an amount equal to the greater of (i) $300,000 aud
(ii) I0O°fo of the net proceeds of the sale of the Residual Collateral. Subject to the terms and
conditions set forth in Section. 11 of th.is Agreenterat, FirstMerit agrees to release the Residual
Coltateral from its liens and claims in connection with this paymenf.
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C. Aslxland shall continue to perform under the terms of any
delinquent tax installment agreement(s) with any taxing authorities, and shall otherwise remain
current on all existing and future real estate taxes and other taxes due and owing on the
Collateral during the Forbearance Period.

4. Loan Docuzuenfs in Effect, All tenns and conditions of the Loan
Documents remain mfull force and effect; except as modified herein. Nothing herein slzall be
deemed to void, retease, waive bfcaficel any Loan Document.

S. Forbearance. Absent a Forbearance Default, as defined below, and
except as otherwise provided herein, FirstMerit shall (A) not require payment in fiill of the
Indebtedness and all additional interest, fees, costs, expenses and cbarges permitted under ti_ie
Loan Documents, tlus Agreement and/ar applicable law from the Ashland Parties, or enforce its
Remaining Rights and Remedies until October 15, 2011 (the "p'orbearunce Period" or
"Maturity Date"); and (B) FirstMerit shall not ta}ce any additional actions in furtherance of
enforcement of its Judgment until the Matnrity Date, except as otberwise indicated in Section 6
herein. The Ashland Parties acknowledge and agree tbat, notwithstanding the foregoing
sentence: (A) FirstMerit reserves the right to enforce each and every term of this Agreement
and/or the Loan Docutnents, (B) FirstMerit is under no duty or obligation of any kind or any
nature to grant the Ashland Parties any additional period of forbearance beyond the Maturity
Date; (C) FirstMerit's actions in entering into this Agreement shall not be construed as a waiver
or relinquishment of, or estoppel to assert, any of Firstivlerit's rights under the Loan Documents
or applicable law; and (D) FirstMerit's actions in entering into this Agreement are without
prejudice to FirstMerit's right to pursue any and ail remedies available to it on or after the
Maturity Date if no default occurs prior to said dates, or immediately upon the occurrence of a
default (other than the Designated Default).

6. Foreclosure Proceedings Partially Sta edl. The parties agree that tbe
Foreclosure proceedings sball; be exempt from the forbearance described in Section 5, except as
modified herein. Specifically, the parties agree as fqllows:

a. The Receiver shall remain in control of the Collgterai upon the
terms and conditions of the October 9, 2{}09 Judgment EiztryAppoiazttitzgA Receiuer• as amended
by the January 22, 201 1Ame)zded Jitdgment Ea7h yApprtzthag A Receiver. To the extent that the
Receiver decides, in the exercise of its business judgment, to retain a property management
company to perform day-to-day management functions for the Collateral during the Forbearance
Period, FirstMerit shai.l not object to the selection of TBcR Properties, Inc. merely on the basis
that it is controlled by ari "inside.r" afAsbland, as that term is defined in 11 U.S.C. § 10I(31).
Any management compan.y selected by the Receiver (i) shall operate under terms and conditions
agreed to between FirstMerit, the Receiver, and such management company, which consent
FixstMerit agrees not to unreasonably withhold, (n) shall serve under the Receiver's exclusive
control, and (iii) may be terminated by the Receiver at its discretion.

b. Upon receipt of the payment described in Section 3(a) above,
FirstMerit sbalt cause the Collateral Auction to be cancelled.
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c. To the extent that Fi.rstTvlerit sball agree, under the terms and
conditions of this Agreement, to release certain Collateral from its liens and claims, FirstMer^it
shall also take appropriate actions witb.iu seven (7) days of the date of such release to cause any
such released Collateral to be discharged from tile Receiver=s jurisdiction, with all rent receipts
prorated to the date of release.

d. :Absent a Forbearance Default, as defined below, FixstMerit shall
not take any actiiiiis °td enfarce any such Foreclosure judgment including, witliout lmutatiain;
requesting the issuauce of an order of sale or other writ of execution affeetz'ng the Property,
during the Forbearance Period.

7. Cenfirrnstion of Security Interests and Liens; Rcaffirgnation of
Guarantees and security Documents. All of the Loan Documents and any and all other
documents granting FzrstMerit collatersl security, and the liens and security interests granted
thereby$ sball remain in full force and effect. The Ashland Parties, by their signatures hereto,
hereby aff'um, con.fixrui and ratify their separate guarantees of the obIigations with respect to the
Subject Facilities, and ackaowledge and agree that such guarantees shall continue in fidl force
and effect in respect of, and to secure, the obligations with respect to the Subject Facilities.

8. Payments on Loan During Forbearance Period. During the
Forbearauce Period, interest shall accrue on the unpaid principal balance of the Indebtedness at a
variable rate of interest defined as the Variable Rate (as that term is defined in the Pr•oiirrssory
Note dated June 27, 2005) plus 3.00% per annum, provided no Forbearance Default exists.
During the Forbearance Period, in lieu of regular monthly payments of principal and interest, the
Asbland. Parties shall make monthly payments of partial interest, equal to the amount of interest
that would have accrued during the preceding month had interest only been ebarged on the first
$300,000 of outstanding principal at a fixed rate of 7.00% per aunrwn. FirstMerit reserves the
right to apply said mouthly payments against the Indebtedness in any manner it cbooses. Except
as set forth herein, the payment and other obligations of the Subject Facilities remain in full force
and effect.

9. Coyenaut Not Ta Sue Upou Comoaetion of Forbearance Period•
bismassa[ of the 3udguents. Upon the termination of the Forbearance Period and receipt by
FirstMerit of all payments described in Section 3 hereof, provided that a Forbearance Default (as
defined below) has not occurred and Ashland and Guarantors shall bave timely performed or
cause to be performed, in full, all of their obligations and agreements pursuant to tili.s Agreemen,t
to the firtl satisfaction of FirstMerzt, FirstMerit shall thereafter execute and deliver to Borrower
and Guaxantnrs a Covenant Not To Sue Agreement, substantialiy in the form attactaed hereto as
]CxIubit Il, and shall thereafter file an appropriate motion seeking that the Judgments be vacated
and clisriissed without prejudice. Tlie Covenant Not To Sue Agreement shali be effectively only
upon del.ivery by FixstlVferit and on the conditions set forth in this Agreement. Any such
Coveriant Not To Sue Agreement delivered by FirstMerit to Ashland and Guarantors pursuant to
this Section sball be void and will be. of no force or effect as to Ashland and Guaratatnrs'
obligations under the Loan Documents if any one or more of the followiug matters occurs: (A)
any of the payments, assigwnents, or transfers made by Ashland andfor Guarantnrs pursuant to
this Agreement are ever rendered void or are rescinded by operation of law, or by order of any
state or federal court of competent jurisdiction, by reason of any order arising out of any claim or
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proceeding initiated or commenced on behalf of Ashland or Guarantars, or any of their agents,
employees, representatives, affiliates, successors or assigns; or (B) if the release of claims
against FirstMerit, set forth in Section 18 of this Agreement, is ever•rendered void, is rescinded
or adjudicated unenforceable by operation of law or by order of any state or federal court of
competent jurisdietion, by reason of an order arising out of any claim or proceeding initiated or
.cornrnenced on behalf of Ashland or Guarantors, or any of tbeir..agents, employees,
representatives, affiliates, successors or assigns.

10. Forbearance Fees and Charges. The Ashland Parties agree that the
fallowing sliall be added to the principal balance oftbe Indebtedness: (A) costs of appraisals of
any and all collateral that secures the Ashtend Parties' obligations to FirstMerit under the Loan
Documents, to the extent not reimbursed pursuant to iection 3 hereof; (B) title and lien search
fees and expenses, costs of title reports, or insurance required by FirstMerit witli respect to aay
interest in real or personal property offered to FirstMerit as security for the Indebtedness; and (C)
FirstlVlerit's attarneys' fees and other costs related to this Agreement (collectively, the costs and
expenses outlined in subsecticns (a) through. (c) of this Section are sometimes referred to herein
as the "Forbea.rance Charges").

11. Partial Coltntera[ Releases. Purely as an accommodation to the Ashland
Parties, strictly upon the terms and conditions set forth in this Section, FirstMerit shall agree to
paxtia.lly release portions of its Collateral from its mortgage lien, Judgment Lieu(s), and the
Foreclosure action.

a. Provided that the payment described in Section 3(b) and the tax
payment and verification described in Section 3(c) sliall bave been made and/or provided to
FirstMerit on or before April 21, 2011. FirstlVlerit sball agree to release, witliin a commercially
reasonable time, all Collateral except the Residual Collateral from its liens and claims.

b. Provided that the payment described in Section 3(d) shall have
been made to FazseMerit on or before. the Maturity Date, FirstMerit shall agree to release, withFa
a corn.mercially reasonable time, the Residual Collateral fram its liens and cla.im,

Notwithstanding anything to the contrary in this Section, any obligation of FirstMerit to
release any portion of the Collateral from its l.iens and claims shall terminate upon the occurrence
of a Forbearance DefauIt. ^ ,.

12. Cross Default. To induce p'irstMerit to enter into this Agreement, the
Ashland Parties agree and aclenawledge that, other than the Designated Default, a breach ox
default under any provision of any Loan Document, this Agreement or any other agreement to
wluch FirstMerit and any of the Ashland Parties are a party, whether previously, now or
bereafter executed, delivered to FirstMerit by the AshIand Parties shall constitute a default under
each and every docu.me,nt executed and delivered to FirstMerit by such Ashland Party.

13. ]Eterrresen,tations, Warranties and Cayenaxts.

a. To induce FzrstMerit to enter into this Agreement, the Ashland
Parties each represent, warrant and covenant that they wril1, do the following:
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(i} Comply with all requirements of all Loan Documents to the
ex:tent not inconsistent Nvith this Agreement;

(ii) Provide to FirstMerit such true, complete and accurate
fanancial information as FirstMerit sball deem necessary in its sole discretion;

(iii) Not enter into any agre6ments with any of their other
.'creditcirs that might impair its ability to perforna under this Agreement:- -The °A.shland Parties
shall promptly provide FirstlvTerit mdth copies of any and all such agreements that the Ashland
Parties may have entered into before the date of this Agreement and any agreements with any
other creditor that may constitute an agreement that the Borrower may enter into during the
Forbearance Period;

(iv) Permit FirstMerit or its agents to enter onto Ashland's
prernises for the purpose of inspecting the boolts of the Ashland Parties or to detexrraine the
Ashland Parties' compliance vaith the terms of this Agreement; and That, except as is required by
law, no distribution, bonus, severance payanent, incentive payment or other distribution outside
the Qrdinary course of business or any increase to the salary or benefits of any insider,,executive,
vYce president, secretary, treasurer, officer or director shall be made witliout FirstMerit's express
written authorization.

b. The Ashland Parties fhrffier represent, warrant and covenant that:

(i) This Agreement is a valid and binding agreement of the
Ashland Parties enforceable against them in accordance with its terms. All of the Loan
Documents sba.ll remain in i'ulI force and effect wifih respect to any other party to the Loan
Documents, if any (the "Other JParties'=). FirstMerit's actions in eatering into this Agreement
shall not be construed as a waiver, relinquisliment or impairment of, or estoppel to assert, any
rights, powers or remedies of FirstMerit under the Loan Documents andler applicable 1a.w as
against the Other Parties;

(ii) No consent or approval of any party is required in
connection with the execution and delivery of this Agreement by the Ashland Parties, and the
execution and delivery of this Agreement does not (a) contravene or result in a breacb or default
under any other agreement or instrument to which any or all. of the Ashland Parties are a party or
by whicit any of their properties are bound or (b) violate any law, rule, regulation, order, writ,
judgment, inlts.ncfiion, decree, determina.tion or award applicable to aa3r or a.ll of the Ashland
Parties;

(iii) All representations, warranties andfor covenants contained
in this Agreement, including, but not limited'to, the recitals herein, and in any and att of the other
Loan Doctunents are true and correct as of the date of this Agreement, and alI such
representations, warrant7es and covenants slsall survive the execution of this Agreement. The
Loan Documents and this Agreement represent unconditional, absolute, valid and enforceable
obligations against the Ashland Parkies. The Asblazad Parties have no claim, defense or offset
against FirstMerit with respect to the Loan Documents or otherwise. The Ashland Parti,es
understand and acltnowledge that FirstMerit is entering into this Agreement in reliance upon, and
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in partial consideration for, this aclcnowledgment and representation, and agree that such reliance
is reasonable and appropriate;

(iv) The Ashland Parties sbaLl take any and all actions of any
kind or nature whatsoever, either directly or indirectly, that are necessary to prevent FixsWerit
from suffering any Ioss witlx respect to the Collateral or impairment of any rights and/or
remedies of Firstlvlerit with respect to the Lcan Dociiments and/or this Agreement in the event of
default by the Ashlaud Parties under this Agreement "or'the-L®an'Documen,ts or any fizture
obligations of the Ashland Pgrties to Firstlvlerit;

(v) As to the Ashland Parties, other than the Designated
DefauIt, no event of default under the Loan Documents has occurred and is continuing as of the
date of tiiis Agreement; and First'EV.teiit has and will continue to have a vafid lien and security
interest in all Collateral, and the Ashland Parties expressly reaftirua aIi security interests and
liens granted to FzrstMerit pursuant to the Loan Docurnents and the xudgmetrt.

c. The Ashland Parties fuwther represent, warrant and covenant tliat:

0) The Ashland Parties shall continue to comply strictly with
all representations, warranties, covenants and terms afid conditions of this Agreement and the
Loan Documents;

(ii) The Ashland Parties shall not enter into any contract that
pertains to or affects the Collaterat zn any way, except as autborized in this Agreement or in the
ordinary course of business and upon terrns and conditions that are cazumercially reasonable; and
The Ashland Parties will provide FirstMerit with copies of any conununicatian with euy
governmental authorities, including notices and carrespondence, that refer or relate to any (a)
obIigations owed by the Asbland Parties to those governrnental authnrities or (b) liens placed
upon the assets of any of the Ashland Parties by the same; and

(iii) During the, Forbearance Period, except as otherwise
permitted herein, Guarantors slzaLl not sell, transf'er, hypothecate, or remove from the jurasdictloa
of the federal and state courts of Cuyahoga, Summit, or Ashland Counties any of their real
property, motor vehicles, watercraft., aircraft, .fernung equipment, or mobile homes, regardless of
their fair market valud; nor money or items of personal property not otherwise enumerated herein
with a fair market value in excess of $5,000.00. Guarantors agree that any such transfers would
be fraudulent withi.nthe meaning of Sections 1336.04 and 1336.05 of the Ohio Revised Code.

14. Forbearance Defaults. Each of the followiing shall constitute a
Forbearance Default: (A) the existence of an Event of Def'ault, as defmed under any of the Loan.
Documents or the Standstill Agreement (other than the Designated Default); (B) the failure by
the Ashland Parties to tunely keep or perform any of the representations, warranties, covenants
or agreements contained herein including, without limttation, the payment obligatioms set forth in
Section 3 of this Agreement; (C) if in FirstMerit's judgment there is a matedat adverse change in
the financial condition of the Ashland Parfiies; (D) if any representation ox warranty of ttze.
Ashland Parties contained herein, includzng any exhibit, schedule, cerrtif cate or document
fiunished in connection with this Agreement, shall be false, misleading or incozrect in any
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material respect; (E) if any of the Ashland Parties shall commence a case, proceeding or other
action: (i) under any existing or future law of any jurisdiction, domestic or foreign, relating to
bankruptcy, insolvency, reorganization or xelief of debtors, seeking to have an order for relief
entered vvith respect to them, or seeldng to adjudicate them bankrupt or insolverat, or seeking
reorganization, arrangement, adjustment, composition or other relief with respect to the Ash.laztd
Parties or their debts; or (ii) seeking the ^appointment of a receiver, trustee, custodian or other
similar official for them or for all or any substantial part of any of their assets, or for the benefit
of their creditors; (F) if there shall be cozn.m:enced against any of the Ashland Parties any case,
proceeding or other action of a nature referred to in this Section which is not dismissed within
thlrty (30) days from the fiLing thereof; (G) if there shall be commenced against any of the
Ashland Parties any case, proceecli,ng or other action seeking issuance of a warrant of attachr.aent,
execution, distrait or similar process against all or any substantial part of any of their assets,
which is not vacated, discharged or bonded over (without use of any funds of any of the Ashland
Parties); (FI) any representations by any of the Ashland Parties as to their financial condition,
assets, Iiabil'rties, indebtedness, or other information is determined to be false or misleading by
FirstMerit in FirstMerit's sole discretion; or (I) any of the Ashland Pa.rties shall take any action
in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the acts set
forth in tl-ds Section.

15. Remedies in Event of Default. U•pon the occurrence of a Forbearance
Default, the amounts due under this Agreement, the Loan Documents and the Judgment shail, at
FustMerit's option, with or without notice to the Ashland Parties, be immediately due and
payable, and Fi.rstMerit shall be entitled immediately to exercise all of its riglits and remedies
trnder the Loan Documents, tiie Judgments, this Agreement or pursuant to appl'zcable law.
FirstMerit shall also, at its option aud with or without notice to the Asbland Parties, pursue
judgnaent against the Ashland Pard.es for the full amount of the Indebtedness and any costs or
fees imposed by this Agreement. Further, interest shail accrue on the outstanding lndebted.ness
and Forbearance Charges at the maximum default rate applicable under each of the Loan
IIocuments plus an additional four (4.000) percentage points. All rights and remedies shall be
cumulative and not exclusive, and FirstMerit shall have the right to exercise any and all other
rights and remedies which may be available. Any action by ]FirstNlerit against any property or
party shall not serve to release or discharge auy other security, property or person in connection
with this transaction.

16. Conditions ofEl ffectivetaess. This Agreement shall become effective (the
"Effective Date") upon (a) this Agreement being executed by the parties and (b) the receipt by
FirstMerit of the payment described in Section 3(a).

17. No Uffsets. The Ashland Parties agree that they shall not raise, allege or
assert any claims or counterclaims, offsets or defenses of any land. against FirstMerit aris%ng out
of or relating in any way to this Agreement, any agreement referenced herein, the Loan
Documents, the Judgment and/or the Subject Facilities. To the ful.lest extent permitted by law,
ttie Ashland Pazties waive all present and future defenses, offsets, claims and: counterclaims in
any action or proceeding commenced by FirstMerit to enforce FirstMerit's rights under this
A.greement, any agreement referenced herein, the Loan Documents andior the Subject Facilities,
including the recovery and disposition of the Collateral, and the Ashland Parcies fizrther waive
their right to contest any actions commenced by FirstMerit to recover any amount due under this

_c}_
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Agreement and/crr the Collateral_ The Ashland Parties will not tatse any action to impede, delay
or hinder such actions by Fi.rstMerit or sales of the Collateral.

18. Ashland Parties Release. The Ashland Parties hereby release, remise,
acquit and forever discharge FirstMerit3 and FirstMerit's employees, agents, representatives,
consultants, attorneys, fiduciaries, officers, directors, partners, predecessors, successors and
assigns, subsidiary corporations,. parent corporations and related corporate divisions and affiliates
(all of the foregoing hereinafter datled-tlie "Reieased Parties"), fiom any and alI actions and
causes of aation, judgments, executions, suits, debts, 'claitns, demands, liabilities, obiigations,
damages and expenses of ezzy and every character, known or unlcnown, direct and/or indirect, at
law or in equity, of whatsoever kind or nature, for or because of any matter or things done,
oznitted or suffered to be done by any of the Released Par[ies prior to aud including the date of
execution hereof, and in any way directly or indirectly arising out of or in any way related to this
Agreement, the Subject Facilities or the Loan Documents (aiI of the foregoing hereinafter called
the "Released Maiffieyrs"). The Ashland Parties aclmowleclge that the release in this Section is
intended to be in full satisfactia.n of all or any alleged injuries or damages arising in connectian
with the Released Matters. Thzs paragraph is intended to be broad and enconz.passing in order to
release any claims that the Ashland Parties may have and shall be interpreted in such nlazaner.

19. Goyea7n:an^ Law and Venue. This Agreement sball be deemed to be
made in. the -State of Ohio and shall be interpreted in accordance -wri.th the laws of the State of
Ohio, without regard to conflict of law principles. By executing this Agreement, the Ashland
Parties agreed that in the event litigation arises between the parties in connectiozt with this
Agreement or any other agreement between the parties, the Ashland Parties consent to the
jurisdiction and venue of any court or courts in the State of Ohio selected by FirstMerits
i:ncluding, but not limited to, the courts of Cuyaboga County and Ashland County, Ohio.

20- Cobfessiion of Jud etaf. The Borrower and Guarantors hereby
izzevocably autborize and empower aay attosney-at lgw, .includang an attorney h.ired by r.irstMerk at
any time afte.r the indebtedn,ess evidenced by the Agreetaeo.t and/or a;ny Loan Document laecotnes
due, whether by aicceleratlon ox otherwise, to appear in any court of record, to waiv.e the issuing a.nd
service of process, and to confess judgment agauast such Borroovez or Guarantors for the unpaid
mnounts uaderr this Agreement or any Loan Document, plus interest, expenses, the costs of suit aad
reasonable attorney's fees, and: to reloase all erzors, and waive ull. rights of appea7.. If a copy of this

-Agreement, verified by an affidavit, shall haoe been filed in the pxoceedin,g, it tvffi not be necessary
to file the original as a gys.txan;t of attoxney. The Borrotver and Guarantors waive the right to any
stmy of executfc ►n and the benefit of alt exemption lacvs now or hereafter i:n effect. No single
excicise of the foregoiztg warrant and po-wer to confess judgment wM be deemed to exhaust the
potver, whether or not any such exescise shall be held by any corut to be invalid, voidable or void;
but the powerzvsll continue wadiminished and may be exercised fsom, tume to time as FirstMetit may
elect untU all amounts owing on this Agreement and the Loan Docutaents have been paid in fiIl.
The Bo:rtocvex and GuarantDrs waive any conflict of interest that an attorney hi.red by FirstMerit,tuQy
have in acting orx behalf of the Borrower or Guarantors in cortfessing judgsxzeat agaiust sucb,
Borrower or Gua.ca.ntoxs while such attorney is retained by FirstMerit. The Borrower and/or
Guarantors expressly consent to such stttorney actiag for such Bojmower or Guarantors in
confessing judgment, and to such attotaey being paid by FxrstMexat fo.r his or her services uz
co.anection tvi.th confessing judgment.

-10-
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21. Tndeann"ifxcation. The Ashland Parties agree to jointly and severally
indemnify, defend, by counsel reasonably acceptable to FirstMcrit, and hold FirstMerit haruiless
from and against any and all liabilities, claims, demands, losses, damages, costs and expenses,
including, without limitation, reasonable attorneys' fees, actions or causes of action, arising out
of or relating to any breach of any covenant or agreement by the Ashland PartY.es or the
incorreciness or i.paccuracy of any representation, warranty and/ar covenant of the Ashland
Parties contained 'm this Agreement; or the Loan Documments.

22. Notices. Unless other«rise provided herein, any notices witli respect to
tWs Agreement shall be given by (A) personal delivery; (B) overnig3zt mail; (C) first class mafl,
return receipt requested; or (D) facsimile; and addressed as follows:

If to Ashland:

Ashland Lalses, LLC
c% Daniel E. Inks
9 Corporation Center
Broadview I3eights, Ohio 44147

If to Daniel E. lfflcs or Deborah A. Inks:

Daniel E. Inks or Deborah A. Inks
3617 Chapelton Couxt
Richfield, Ohio 44286

If to David J. Slyznan or Jacqueline Slyman:

David J. Slyman or Jacqueline Slyman
3349 Kintyre Circle
Richfield, Dhio 44286

If to FirstMerl.t:

With a copy to:

.Bemard Mandel, Esq.
1775 East 45th Street
Cleveland, Ohio 44103

With a copy to:

With a copy to:

Bernard Mandel, Esq.
1775 East 45th Street
Cleveland, Ohio 44103

With a copy to:

Thomas P. Krumel, Sr. Vice President Brett A. Wall, Esq.
Managed Assets Department Baker & Hostet[er LLl'
Firsti+tlerit Ban1c, N.A. 3200 National City Center
III Cascade Plaza (CAS61) 190(} East Ninth Street
Alaon, OR 44308 Cleveland, OH 44114-3485

23. 1VyisceIIaneous.

A. Effect aud Constructian of Auceuaent. Except as expressly
provided herein, the Loan Documents and the Judgment shall remaan in full force and effect in
accordance with their respective terms. Further, the Agreement shall not additiosaally be
ctrnsizved to: (i) impair the validity, perfection or priority of any lien or securzty interest
securing the Subject Facilities'and/or the Indebtedness; (ii) waive or impair any rights, powers or
remedies of FixstMerit under, or constitute a waiver of, any provision of the Loan Documents
upon termi.nation of the Forbearance Period; or (iii) constitute an agreemcAt by FirstMerit to

.^-. ,
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require FirstIVlerit to extend the Forbearance Period, grant additional forbearance periods, or
extend the time for payment of the Subject Facilities.

B. Cozcflicts. In the event of any express conflict between the terms
of this Agreement and any oftbe Loan Documents, this Agreement shall goverr.a.

C. Presumptions. The Ashland Parties acknowledge that they have
consulted wifih"amd beezi advised by their counsel and such other experts and advisors as fihey -. .
bave deemed necessary in connection with the negotiation, execution and delivery of this
Agreement, and have participated in the draffing hereof. This Agreement is the result of good
faith arm's length bargaining between the Ashland Parties and FirstMerit. Therefore, this
Agreement sbali be construed without regard to any presmnption or rule requirbg that it be
construed agaffist any one parLy causvag this Agreement or aziy part hereof to be drafted.

D. Entire AgLreemen.f. This Agreement and the Loan Documents set
forth the entire agreement among the parties hereto with respect to the subject matters set forth
berein. Tbe Ashland Parties have not relied on any agreements, representations or warranties of
FirstMerit or any of its representatives, except as specifically set forth berein. Any promises,
representations, warranties or guarantees not herein contained and hereinafter made sbatl have no
force and effect unless in writiugr and signed by each of the parties hereto. The Ashland Parties
agree that this Agreement shall supersede a certain letter agreement-dated on or about October
28, 2009 and the accommodation referenced in Recital G hereto. The. Ashland Parties
selcnowledge that they are not relying upon oral representations or statements in entering into
this Agreement.

E. Seyeraliilif.y, Should any part, term or provision of this
Agreement be decided by the courts to be illegal, unenforceable or in conflict with any law ofthe
State of Ohio, federal law or any other applicable law, the validity and enforceability of the
xetnaining pordons or provisions of this Agreement shall n.sat be affected thereby.

F. Further Assurance. The Ashland Parties shall execute such other
and further documents and instraments FsrstMerit may reasonably request to implement the
provisions of this Agreemont and to perfect and/or protect FtrstMerit's liens and security
interests in the Collateral.

0. Time Periods and Dates. Time is of the essence as to all time
periods and dates for the Ashland Farties' performance required under this Agreement.

H. Counterpaarts. This Agreement may be executed in any number
of counterparts and by different parties to this Agreement on separate counterparts, each of
which, when so executed, sball be deemed an original, but such counterparts shall constitute one
and the same agreement. Any signature delivered by a party by a facsimile transmission shall be
deemed to be an origi-nal signature hereto.

1. No Waiver. The failure or delay of FixstMerit in enforcing any
right or obligation or any provision of this Agreement in any instance shall not constitute a
waiver thereof in that or any other instance. F9rstMerit may only waive such rFght, obligation or
provision by an instrument in writing signed by it.

-12-

-38-



J. Remedies. The rights and remedies provided in this Agreement
are cumulative and not exclusive of any other rigbts or remedies provided in the Loan
Documents, by law or by any other agreement. The exercise by FirstMerit of any right or
remedy will not preclude FirstMerit from exercising any other right or remedy. FirstMerit may
pursue its rigbts and remedies in such order as it determ.ines,

K.
Partie's ' 6cihtained herein
obligations.

Snval. All indemnities, waivers and t'eleases by the Ashland
and in the Loan Documents shall survive payitient X"fulI of tbe

L. Amendments in Writiang. No amendment, modification,
rescission, waiver or release of any provision of this Agreement shall be effective unless the
same shall be in writing and signed by the parties hereto.

M. Reversal of ra ents. If FirstMerit receives any payment or
proceeds of Collateral vvhich are subsequently invalidated, declared to be fraudulent or
preferent2al, set aside or required to be paid to a trustee, debtor-zn-possession, estate, receiver or
any other parly under any bankruptcy law, common law, equitable cause or otlierwise, theax, to
such extent, the obligations or part thereof intended to be satisfied by such payments or proceeds
shall be reversed and continue as if such payments or proceeds had not been received by
FirstMerit.

N. Integration. This Agreement and the Loan Documents and the
documepts referenced therein are intended by the partxes as the final expression of their
agreement and therefore: inca*rporate all negotiations of the parties hereto and are the entire
agreement of the parties hereto. The Ashland Parties acknowledge that they are xelyln:g on no
vrritten or oral agreement, representation, warranty or understanding of auy Iartd made by
FirstMerit or any employee nr agent of k'irstMerit except for the agreements by FirstMerit set
forth herein or in the Loan Documents. Except as expressly set forth in this Agreement, the
Loan Documents remain nncbanged and in fiill force and effect.

0. Recitals. Each term of this Agreement is contractual and not
merely a recital.

(R.emainder Of Page Left Intentionally h3lanlc)
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IN WITNESS WM)`tEOF, this Agreement lias been duly executed in Clevelaed, OWo as
of the date set forth above.

Notice - for this Notice, °c'Y'mu" means Ashland Lakes, LLC, David J. Slyman, Jacqueline
,S[yxnan, Daniel E. Inls, and Deborah A. lWcs.

-•WARNING m BY SIGNING TIUS PAPER YC►U -GM.-CTI' .I.'OUR RIG]QT
TCI NC)`°I'XC;C AND COURT T.RIALf. IF YOU DO NOT PAY QN TBIE A

rMU-K "UWLE.udUL A.ND THE PC}WERS ClT A. CGT3"RT CAN BE USED
T(} COIaLECT FRC3M Y()TJ REG.AIR.pLESS OF ANY CLAIMS YOU MAY
EfAVE AGAINST THE CREDITOR VHETWR FOR B.E PMD
GO t773S2 FAULTY GOODS, FA.IC,URE ON TII]G CREDITOR'S PART TO
CUItIPLY WITH THE AGREEIY]OCN'I' OR AW tJT]8ER C.A.USEt.

AsHLarD LAtcEs, LLC.;
an Obio limited liabilil.y company,

By:
Its:

DAvin 1• SLYmAN,
an individual,

By:

W G- BY SIGNING TMS PAPERt Y()U GI°VVE UP YOUR RlCGST
Tl7 PTUTICE A.ND Ct)URT TRLAL. IF Yl7U DO NOT PA.Y ON 'I"T1IE A
COURT .IETDGMENT MAY BE T.AIiE, I+T AGAINST YOU VrTHOU'JC YOUR
PRIOR. ICNUWLEDGE AND THE POWERS OF A COURT CAN BE USED
TO C('QJGLECT FROM YOIU REGARDLESS OF ANY CLAIMS YOU MAY
HAVE AGAINST THE CREDITOR 'PVHETIBER FOR RETU^.2:E'ED
GOCIDS, FAU.>!.,TY GOODS, FAIX.,URF, ON THC CREDITOR'S PART TO
COMPI.Y WITH THE AGI#EENIEI^I^'CyR A,I^Y OT^ER CAYJSE.

JACQI3ELFNE SLYMAN,
an individual,

By:

DAmI, E. ItalKS,
an individual,

By:

,.1 4_
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MVARNING -BY SYGT+TIlNG '1'MS PAPER YOU GWE UP YOUR RIGHT
TO NCJT7[CE AND COURT 'x`R:C.AL. lF YOU DO NOT PAY ON °JCBIE, A
COURT JUDGMEIVT IY1A Y BE TAREN AGAINST YOU MITJEF-OUT YOUR
]PRIOR :KNO'PVLEDGE AND TBE POWERS OF ACOUR7C' CAN DE USED

-----------
EAVE AGAINST T.^ CREDITOR---...)V-M--TSRR. FOR. RETURI^TEED
GOIJ.IV SS-+'.•r7LU.e.1,R- .7a GV+IJDS; FAILURE ON J.1J1.Jt3 4l:t.P.JDJLTVR'S PART TO

ErVATRL .l.JY WYM ![7 [d t3 LTR:lELIJ YLt !, LlR 13NL OTHER loAl1 t7d fs

DE$ctRA-t A. IzvKs,
an Mvidual,

By:

Cocntersigned•

FIRsrME[t!'I` BANK, N.A..,
a national hanlcing association,

By:
'Thonmas P. ICrtmnei, its Senior Vice President

-15-
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EXOnIT A

SUBJECT FACTLITFES

Ashland Lalces, LLC (Customer Number 000OO25349)

#QQ03$48
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E MMIT$

LC}AN DQCUWNTS

The Loan Documents include the following promissory notes and all documents and
agreements related thereto,;including= but not limited to, all guaranties, mortgages and security
agreements. -

• That certain Pr°atnissolyNate, dated June 25, 2005, among Ashland Lakes,
LLC, Daniel L. Inks, and David T. Siy.man as Borrowers, and Frrstlislerit
Bank, N.A. as Lender, in the principal amount of $3,500,0{}0.0% as
amended.
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[BlTC

INI)EBTEDNEsS

As of March 7, 2011, the Indebtedness owed by Borrower azzd Guarantors under the Loan
Documents is set forth on the table below, witll the exception of FixstMerit's attorneys' fees.
FfistiVlerit reserves the right to correct or adjust this amount pending i`^r.rther review of its
accounting system-and any payaiients which may have been made but not credited by itie-
A.sh?.and Parties.

Loa---.n• Ot -Pr Accrued Interest Late 8i0ther Fees Totaz}
4003848 $2,583,265.71 $266,954.04 $652,90.2.82 $3,504,469.01

This figure does not irtcfude FtrstNter4f s attnmeys` fees, which are also a part oF the Indebtedoess
and are owed by the Ashland Farties. The sum of F1rstMerlE`s attorneys' fees shaCl be provided to
the Ashland Parties on or after the Maturity Date.
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EIT D

FORM OF COVENANT NOT TO SUE
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Ashland Lakes, LLC,
9 Corporation Ceater, Broadirimv Heights, OH 44147

Dear Tom: I have reviewed tlie agreernent, and Ijust liad a couple of comnents:

'1`tte actuat amount that wM be delivered tomorrow is $150,000 •w.aPh #he $9,000 to be paid on or
before April. 21, 2011.

The sectioa dealing with the R,esidettiial property release should be for $300,000 and not for the
higher of what we sell ihe hom.es for. That was always our understanding and ttLst is what is in
your letter you sentxae on Monday.

°As to the rents lheld by the Receiver, they sbQuld he paid to tbe Borrower after payxnent of the
R:eoeiver`s fees, the Receiver`s attorney fees and the other cost incurred by the Receiver.

In terms of the release prices, there will not be any addition for costs of appraisals, title charges
and or attorney fees. This again was never agreed to end is not iu: your letter you sent to us on
Mon:day.

We need the following inserted iiato the Fetter:

To induce tbe Borrower and the Gtarantors to eniter into this Agreernent, FirstMerxt
represents that the ap,preisal referzecl ta ui Section 3(a) above provides the following valnes:

170 Sutramerset 7Jrive - Bank - appraised value =$2Qt1,000.t1(3

$`.I'ziplex Units including Seven Bay Garage end 4800 Sq Ft Offir,e/Warehouse
appraisedvalue = $640sd0t}.00

200 Stimmerset Drive - appraised value =$16(),t}0f}.00

13.26 Acres incl•uding I3arn - appraised value = $65,000.00

59.62 Acres of Faml.aud - appraised value -$245,000.00

730 Eastleke Dxive (3-Family U'orm.e) and 738 Eestlake Drive (Single Family Home) --
apprarssd value = $266,000.00

Total appraisal - appraised value = $1,576,000.00

Please send me the revised agreement so fbat we can get it signed by the various paxties and
cLose this early on Tuesday iftorn.irtg.

Danioi 4E.1nb
Arlmfni,rh-am►s Manager

c •
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2317.43. Medical liability action - defendant's expression of sympathy for victim inadmissible.

Ohio Statutes

Title 23. COURTS - COMMON PLEAS

Chapter 2317. EVIDENCE

Includes all legislation filed with the Secretary of State's Office through 6/28/2013

2317.43. Medical liability action - defendant's expression of sympathy for victim

inadmissible

(A) In any civil action brought by an alleged victim of an unanticipated outcome of medical

care or in any arbitration proceeding related to such a civil action, any and all

statements, affirmations, gestures, or conduct expressing apology, sympathy,

commiseration, condolence, compassion, or a general sense of benevolence that are

made by a health care provider or an employee of a health care provider to the alleged

victim, a relative of the alleged victim, or a representative of the alleged victim, and that

relate to the discomfort, pain, suffering, injury, or death of the alleged victim as the

result of the unanticipated outcome of medical care are inadmissible as evidence of an

admission of liability or as evidence of an admission against interest.

(B) For purposes of this section, unless the context otherwise requires:

(1) "Health care provider" has the same meaning as in division (B)(5) of section

2317.02 of the Revised Code.

(2) "Relative" means a victim's spouse, parent, grandparent, stepfather,

stepmother, child, grandchild, brother, sister, half brother, half sister, or

spouse's parents. The term includes said relationships that are created as a

result of adoption. In addition, "relative" includes any person who has a family-

type relationship with a victim.

(3) "Representative" means a legal guardian, attorney, person designated to

make decisions on behalf of a patient under a medical power of attorney, or

any person recognized in law or custom as a patient's agent.

(4) "Unanticipated outcome" means the outcome of a medical treatment or

procedure that differs from an expected result.

Cite as R.C. 2317.43

History. Enacted eff. 9/13/2004.
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733.08. Vacancy in office of mayor of city.

Ohio Statutes

Title 7. MUNICIPAL CORPORATIONS

Chapter 733. OFFICERS

Includes all legislation filed with the Secretary of State's Office through 6/2812013

733.08. Vacancy in office of mayor of city

(A) In case of the death, resignation, or removal of the mayor, the vacancy in the office of

mayor shall be filled, until a successor is elected and qualified, by a person chosen by

the residents of that city who are members of the city central committee if there is one,

or if not then of the county central commfittee, of the political party with which the last

occupant of the office was affiliated. If the vacancy occurs because of the death,

resignation, or inability to take office of a mayor-elect, an appointment to take the office

at the beginning of the term shall be made by the members of the central committee

who reside in the city where the vacancy occurs.

Not less than five nor more than forty-five days after the vacancy occurs, the specified

members of the city or county committee shall meet to make an appointment to fill the

vacancy. Not less than four days before the date of the meeting the committee

chairperson or secretary shall send, by mail to every member eligible to vote on filling

the vacancy, a written notice stating the date, time, and place of the meeting and its

purpose. A majority of the eligible members present at the meeting may make the

appointment.

tf the last occupant of the office of mayor or the mayor-elect was elected as an

independent candidate, the vacancy shall be filled, until a successor is elected and

qualified, by election by the legislative authority.

(B) If a vacancy in the office of mayor occurs more than forty days before the next regular

municipal election, a successor shall be elected at that election for the unexpired term

unless the unexpired term ends within one year immediately following the date of that

election, in which case an election to fill the unexpired term shall not be held and the

person appointed or elected under division (A) of this section shall hold the office for the

unexpired term. If an election is held under this division, the person appointed or

elected by the legislative authority under division (A) of this section shall hold the office

until a successor is elected and qualified under this division.

Cite as R.C. 733.08
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History. Effective Date: 03-17-1998
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3513.19. Challenges at primary elections.

Ohio Statutes

Title 35. ELECTIONS

Chapter 3513. PRIMARIES; NOMINATIONS

Includes all Pegis(ation filed with the Secretarrry of State's Office through 6/28I2013

3513.19. Challenges at primary elections

(A) It is the duty of any judge of elections , whenever any judge of elections doubts that a

person attempting to vote at a primary election is legally entitled to vote at that election,

to challenge the right of that person to vote. The right of a person to vote at a primary

election may be challenged upon the following grounds:

(1) That the person whose right to vote is challenged is not a legally qualified

elector;

(2) That the person has received or has been promised some valuable reward or

consideration for the person's vote;

(3) That the person is not affiliated with or is not a member of the political party

whose ballot the person desires to vote. Such party affiliation shall be

determined by examining the elector's voting record for the current year and

the immediately preceding two calendar years as shown on the voter's

registration card, using the standards of affiliation specified in the seventh

paragraph of section 3513.05 of the Revised Code. Division (A)(3) of this

section and the seventh paragraph of section 3513.05 of the Revised Code do

not prohibit a person who holds an elective office for which candidates are

nominated at a party primary election from doing any of the following:

(a) If the person voted as a member of a different political party at any

primary election within the current year and the immediately

preceding two calendar years, being a candidate for nomination at a

party primary held during the times specified in division (C)(2) of

section 3513.191 of the Revised Code provided that the person

complies with the requirements of that section;

(b) Circulating the person's own petition of candidacy for party

nomination in the primary election.

(B) When the right of a person to vote is challenged upon the ground set forth in division

(A)(3) of this section, membership in or political affiliation with a political party shall be

-50-



determined by the person°s statement, made under penalty of election falsification, that

the person desires to be affiliated with and supports the principles of the political party

whose primary ballot the person desires to vote.

Cite as R.C. 3513.19

History. Amended by 129th General AssembEyFile No.105,SB 295, 1, eff. 8115/2012.

Amended by 129th General AssemblyFile No.40,HB 194, 1 Made subject to referendum in the Nov. 6, 2012 election.

The version of this section thus amended was repealed by 129th General AssemblyFile No.105,SB 295, 1, eff.

8/15/2012.

Effective Date: 08-22-1995; 05-02-2006
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3513.05. Deadline for filing declaration of candidacy.

Ohio Statutes

Title 35. ELECTIONS

Chapter 3513. PRIMARIES; NOMINATIONS

Includes all legislation filed with the Secretary of State's Office through 6128/2093

3513.05. Deadline for filing declaration of candidacy

Each person desiring to become a candidate for a party nomination or for election to an ofiece or

position to be voted for at a primary election, except persons desiring to become joint candidates

for the offices of governor and lieutenant governor and except as otherwise provided in section

3513.051 of the Revised Code, shall, not later than four p,m, of the ninetieth day before the day of

the primary election, file a declaration of candidacy and petition and pay the fees required under

divisions (A) and (B) of section 3513.10 of the Revised Code. The declaration of candidacy and all

separate petition papers shall be filed at the same time as one instrument. When the offices are to

be voted for at a primary election, persons desiring to become joint candidates for the offices of

governor and lieutenant governor shall, not later than four p.m. of the ninetieth day before the day

of the primary election, comply with section 3513.04 of the Revised Code. The prospective joint

candidates' declaration of candidacy and all separate petition papers of candidacies shall be filed

at the same time as one instrument. The secretary of state or a board of elections shall not accept

for filing a declaration of candidacy and petition of a person seeking to become a candidate if that

person, for the same election, has already filed a declaration of candidacy or a declaration of

intent to be a write-in candidate, or has become a candidate by the filling of a vacancy under

section 3513.30 of the Revised Code for any federal, state, or county office, if the declaration of

candidacy is for a state or county office, or for any municipal or township office, if the declaration

of candidacy is for a municipal or township office.

If the declaration of candidacy declares a candidacy which is to be submitted to electors

throughout the entire state, the petition, including a petition for joint candidates for the offices of

governor and lieutenant governor, shall be signed by at least one thousand qualified electors who

are members of the same political party as the candidate or joint candidates, and the declaration

of candidacy and petition shall be filed with the secretary of state; provided that the secretary of

state shall not accept or file any such petition appearing on its face to contain signatures of more

than three thousand electors.

Except as otherwise provided in this paragraph, if the declaration of candidacy is of one that is to

be submitted only to electors within a district, political subdivision, or portion thereof, the petition
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shall be signed by not less than fifty qualified electors who are members of the same political party

as the political party of which the candidate is a member. If the declaration of candidacy is for

party nomination as a candidate for member of the legislative authority of a municipal corporation

elected by ward, the petition shall be signed by not less than twenty-five qualified electors who are

members of the political party of which the candidate is a member.

No such petition, except the petition for a candidacy that is to be submitted to electors throughout

the entire state, shall be accepted for filing if it appears to contain on its face signatures of more

than three times the minimum number of signatures. When a petition of a candidate has been

accepted for filing by a board of elections, the petition shall not be deemed invalid if, upon

verification of signatures contained in the petition, the board of elections finds the number of

signatures accepted exceeds three times the minimum number of signatures required. A board of

elections may discontinue verifying signatures on petitions when the number of verified signatures

equals the minimum required number of qualified signatures.

If the declaration of candidacy declares a candidacy for party nomination or for election as a

candidate of an intermediate or minor party, the minimum number of signatures on such petition is

one-half the minimum number provided in this section, except that, when the candidacy is one for

election as a member of the state central committee or the county central committee of a political

party, the minimum number shall be the same for an intermediate or minor party as for a major

party.

If a declaration of candidacy is one for election as a member of the state central committee or the

county central committee of a political party, the petition shall be signed by five qualified electors

of the district, county, ward, township, or precinct within which electors may vote for such

candidate. The electors signing such petition shall be members of the same political party as the

political party of which the candidate is a member.

For purposes of signing or circulating a petition of candidacy for party nomination or election, an

elector is considered to be a member of a political party if the elector voted in that party's primary

election within the preceding two calendar years, or if the elector did not vote in any other party's

primary election within the preceding two calendar years.

If the declaration of candidacy is of one that is to be submitted oniy to electors within a county, or

within a district or subdivision or part thereof smaller than a county, the petition shall be filed with

the board of elections of the county. If the declaration of candidacy is of one that is to be submitted

only to electors of a district or subdivision or part thereof that is situated in more than one county,

the petition shall be filed with the board of elections of the county within which the major portion of

the population thereof, as ascertained by the next preceding federal census, is located.

A petition shall consist of separate petition papers, each of which shall contain signatures of

electors of only one county. Petitions or separate petition papers containing signatures of electors
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of more than one county shall not thereby be declared invalid. In case petitions or separate

petition papers containing signatures of electors of more than one county are filed, the board shall

determine the county from which the majority of signatures came, and only signatures from such

county shall be counted. Signatures from any other county shall be invalid.

Each separate petition paper shall be circulated by one person only, who shall be the candidate or

a joint candidate or a member of the same political party as the candidate or joint candidates, and

each separate petition paper shall be governed by the rules set forth in section 3501.38 of the

Revised Code.

The secretary of state shall promptly transmit to each board such separate petition papers of each

petition accompanying a declaration of candidacy filed with the secretary of state as purport to

contain signatures of electors of the county of such board. The board of the most populous county

of a district shall promptly transmit to each board within such district such separate petition papers

of each petition accompanying a declaration of candidacy filed with it as purport to contain

signatures of electors of the county of each such board. The board of a county within which the

major portion of the population of a subdivision, situated in more than one county, is located, shall

promptly transmit to the board of each other county within which a portion of such subdivision is

located such separate petition papers of each petition accompanying a declaration of candidacy

filed with it as purport to contain signatures of electors of the portion of such subdivision in the

county of each such board.

All petition papers so transmitted to a board and all petitions accompanying declarations of

candidacy filed with a board shall, under proper regulations, be open to public inspection until four

p.m. of the eightieth day before the day of the next primary election. Each board shall, not later

than the seventy-eighth day before the day of that primary election, examine and determine the

validity or invalidity of the signatures on the petition papers so transmitted to or filed with it and

shall return to the secretary of state all petition papers transmitted to it by the secretary of state,

together with its certification of its determination as to the validity or invalidity of signatures

thereon, and shall return to each other board all petition papers transmitted to it by such board,

together with its certification of its determination as to the validity or invalidity of the signatures

thereon. All other matters affecting the validity or invalidity of such petition papers shall be

determined by the secretary of state or the board with whom such petition papers were filed.

Protests against the candidacy of any person filing a declaration of candidacy for party nomination

or for election to an office or position, as provided in this section, may be filed by any qualified

elector who is a member of the same political party as the candidate and who is eligible to vote at

the primary election for the candidate whose declaration of candidacy the elector objects to, or by

the controlling committee of that political party. The protest shall be in writing, and shall be filed not

later than four p.m. of the seventy-fourth day before the day of the primary election. The protest

shall be filed with the election officials with whom the declaration of candidacy and petition was

filed. Upon the filing of the protest, the election officials with whom it is filed shall promptly fix the
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time for hearing it, and shall forthwith mail notice of the filing of the protest and the time fixed for

hearing to the person whose candidacy is so protested. They shall also forthwith mail notice of the

time fixed for such hearing to the person who filed the protest. At the time fixed, such election

officials shall hear the protest and determine the validity or invalidity of the declaration of

candidacy and petition. If they find that such candidate is not an elector of the state, district,

county, or political subdivision in which the candidate seeks a party nomination or election to an

office or position, or has not fully complied with this chapter, the candidate's declaration of

candidacy and petition shall be determined to be invalid and shall be rejected; otherwise, it shall

be determined to be valid. That determination shall be final.

A protest against the candidacy of any persons filing a declaration of candidacy for joint party

nomination to the offices of governor and lieutenant governor shall be filed, heard, and determined

in the same manner as a protest against the candidacy of any person filing a declaration of

candidacy singly.

The secretary of state shall, on the seventieth day before the day of a primary election, certify to

each board in the state the forms of the official ballots to be used at the primary election, together

with the names of the candidates to be printed on the ballots whose nomination or election is to be

determined by electors throughout the entire state and who filed valid declarations of candidacy

and petitions.

The board of the most populous county in a district comprised of more than one county but less

than all of the counties of the state shall, on the seventieth day before the day of a primary

election, certify to the board of each county in the district the names of the candidates to be

printed on the official ballots to be used at the primary election, whose nomination or election is to

be determined only by electors within the district and who filed valid declarations of candidacy and

petitions.

The board of a county within which the major portion of the population of a subdivision smaller

than the county and situated in more than one county is located shall, on the seventieth day before

the day of a primary election, certify to the board of each county in which a portion of that

subdivision is located the names of the candidates to be printed on the official ballots to be used at

the primary election, whose nomination or election is to be determined only by electors within that

subdivision and who filed valid declarations of candidacy and petitions.

Cite as R.C. 3513.05

History. Amended by 129th General AssemblyFile No.105,SB 295, 1, eff; 8/1512012.

Amended by 129th General AssemblyFile No.40,HB 194, 1 Made subject to referendum in the Nov. 6, 2012 election.

The version of this section thus amended was repealed by 129th General AssembiyFile No.105,SB 295, 1, eff.

8/1 5120 1 2.
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Amended by 128th General AssemblyFile No.29,HB 48, 1, eff. 7/2/2010.

Effective Date: 2002 HB445 12-23-2002; 09-29-2005; 05-02-2006
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4123.93. Subrogation definitions.

Ohio Statutes

Title 41. LABOR AND INDUSTRY

Chapter 4123. WORKERS' COMPENSATION

Includes all legislation filed with the Secretary of State's Office through 6/28/2013

4123.93. Subrogation definitions

As used in sections 4123.93 and 4123.931 of the Revised Code:

(A) "Claimant" means a person who is eligible to receive compensation, medical benefits, or

death benefits under this chapter or Chapter 4121., 4127., or 4131. of the Revised
Code.

(B) "Statutory subrogee" means the administrator of workers' compensation, a self-insuring

employer, or an employer that contracts for the direct payment of medical services

pursuant to division (L) of section 4121.44 of the Revised Code.

(C) "Third party" means an individual, private insurer, public or private entity, or public or

private program that is or may be liable to make payments to a person without regard to

any statutory duty contained in this chapter or Chapter 4121., 4127., or 4131. of the
Revised Code.

(D) "Subrogation interest" includes past, present, and estimated future payments of

compensation, medical benefits, rehabilitation costs, or death benefits, and any other

costs or expenses paid to or on behalf of the claimant by the statutory subrogee

pursuant to this chapter or Chapter 4121., 4127., or 4131. of the Revised Code.

(E) "Net amount recovered" means the amount of any award, settlement, compromise, or

recovery by a claimant against a third party, minus the attorney's fees, costs, or other

expenses incurred by the claimant in securing the award, settlement, compromise, or

recovery. "Net amount recovered" does not include any punitive damages that may be

awarded by a judge or jury.

(F) "Uncompensated damages" means the claimant's demonstrated or proven damages

minus the statutory subrogee's subrogation interest.

Cite as R.C. 4123.93

History. Effective Date: 04-09-2003
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305.14. Employment of legal counsel.

Ohio Statutes

Title 3. COUNTIES

Chapter 305. BOARD OF COUNTY COMMISSIONERS - GENERALLY

Includes all legislation filed with the Secretary of State's Office through 6/2812093

305.14. Employment of legal counsel

(A) The court of common pleas, upon the application of the prosecuting attorney and the

board of county commissioners, may authorize the board to employ legal counsel to

assist the prosecuting attorney, the board, or any other county officer in any matter of

public business coming before such board or officer, and in the prosecution or defense

of any action or proceeding in which such board or officer is a party or has an interest,

in its official capacity.

(B) The board of county commissioners may also employ legal counsel, as provided in

section 309.09 of the Revised Code, to represent it in any matter of public business

coming before such board, and in the prosecution or defense of any action or

proceeding in which such board is a party or has an interest, in its official capacity.

(C) Notwithstanding division (A) of this section and except as provided in division (D) of this

section, a county board of developmental disabilities or a public children services

agency may, without the authorization of the court of common pleas, employ legal

counsel to advise it or to represent it or any of its members or employees in any matter

of public business coming before the board or agency or in the prosecution or defense

of any action or proceeding in which the board or agency in its official capacity, or a

board or agency member or employee in the member's or employee's official capacity,

is a party or has an interest.

(D) (1) In any legal proceeding in which the prosecuting attorney is fully able to

perform the prosecuting attorney's statutory duty to represent the county

board of developmental disabilities or public children services agency without

conflict of interest, the board or agency shall employ other counsel only with

the written consent of the prosecuting attorney. In any legal proceeding in

which the prosecuting attorney is unable, for any reason, to represent the

board or agency, the prosecuting attorney shall so notify the board or agency,

and, except as provided in division (D)(2) of this section, the board or agency

may then employ counsel for the proceeding without further permission from

any authority.
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(2) A public children services agency that receives money from the county

general revenue fund must obtain the permission of the board of county

commissioners of the county served by the agency before employing counsel

under division (C) of this section.

Cite as R.C. 305.14

History. Amended by 128th General Assemblych.29,SB 79, 1, eff. 10/612009..

Effective Date: 10-05-2000
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1703.03. License required.

Ohio Statutes

Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1703. FOREIGN CORPORATIONS

Includes all legislation filed with the Secretary of State's Office through 6/28/2013

1703.03. License required

No foreign corporation not excepted from sections 1703.01 to 1703.31 of the Revised Code, shall

transact business in this state unless it holds an unexpired and uncanceled license to do so issued

by the secretary of state. To procure such a license, a foreign corporation shall file an application,

pay a filing fee, and comply with all other requirements of law respecting the maintenance of the

license as provided in those sections.

Cite as R.C. 1703.03

History. Effective Date: 09-29-1997

-60-



1703.29. Unlicensed foreign corporation contracts not affected - corporation cannot maintain an
action.

Ohio Statutes

Title 17. CORPORATIONS - PARTNERSHIPS

Chapter 1703. FOREIGN CORPORATIONS

Includes all legislation filed with the Secretary of State's Office through 6128/2013

1703.29. Unlicensed foreign corporation contracts not affected - corporation cannot
maintain an action

(A) The failure of any corporation to obtain a license under sections 1703,01 to 1703.31,

inclusive, of the Revised Code, does not affect the validity of any contract with such

corporation, but no foreign corporation which should have obtained such license shall

maintain any action in any court until it has obtained such license. Before any such

corporation shall maintain such action on any cause of action arising at the time when it

was not licensed to transact business in this state, it shall pay to the secretary of state a

forfeiture of two hundred fifty dollars and file in this office the papers required by

divisions (B) or (C) of this section, whichever is applicable.

(B) If such corporation has not been previously licensed to do business in this state or if its

license has been surrendered it shall file as required by division (A) of this section:

(1) Its application for a license certificate, together with the filing fee, with such

information as the secretary of state requires as to the time it began to

transact business in this state and as to the number of its issued shares

represented in this state, and with the license fees on its shares represented

in this state plus a forfeiture of fifteen per cent thereon.

(2) A certificate from the tax commissioner that the corporation has paid all

franchise taxes which it should have paid had it qualified to do business in this

state at the time it began to do so, plus any penalties assessable on said

taxes on account of failure to pay them within the time prescribed by law, or a

certificate of the commissioner that the corporation has furnished security

satisfactory to the commissioner for the payment of all such franchise taxes

and penalties.

(C) If such corporation has been previously licensed to transact business in this state and

its license has expired or has been canceled by the secretary of state upon order of the

commissioner, or for failure to designate an agent for service of process, it shall file with

the secretary of state its application for reinstatement, as provided by law, together with
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the proper reinstatement fee plus a forfeiture of fifteen per cent thereon.

Upon the filing of such application and payment of such fees and penalties or

forfeitures, the secretary of state shall issue to such corporation a license certificate.

Cite as R.G. 1703.29

History. Effective Date: 10-01-1953
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1.42. Common, technical or particular terms.

Ohio Statutes

GENERAL PROVISIONS

Chapter 1. DEFINITIONS; RULES OF CONSTRUCTION

Includes all legislation filed with the Secretary of State's Office through 612812013

1.42. Common, technical or particular terms

Words and phrases shall be read in context and construed according to the rules of grammar and

common usage. Words and phrases that have acquired a technical or particular meaning, whether
by legislative definition or otherwise, shall be construed accordingly.

Cite as R.C. 1.42

History. Effective Date: 01-03-1972
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