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IN THE SUPREME COURT OF OHIO

Disciplinary Counsel
250 Civic Center Drive, Suite 325 CASE NO. 2013-0924
Columbus, OH 43215

Relator.

RELATOR'S ANSWER TO
RESPONDENT'S OBJECTIONS
TO TIIE BOARD OF
COMMISSIONERS' FINDINGS
OF FACT AN.D CONCLUSIONS
OF LAW

Joy Lenore ii!Iarshali
Reg. No, 0073585

309 S. Fourth Street
Columbus, ()II 43215

Respondent

RELATOR'S ANSWER TO RESPONDENT'S OB.IECTIONS TO
THE BOARD OF COMMISSIONERS' FINDINGS OF FACT

AND CONCLUSIONS OF LAW

INTRODUCTION

Now comes relator. Disciplinary Counsel, and liereby submits the following answer to

respondent Joy L. '1\4arshall's objections to the report of the Board of Commissioners on

.CTrievances and Disciplirie (the board). The relevant facts of this matter a:^e set forth in the

board's Findings of Fact, Conclusions of Law, ai?d Recommendation (the report), which is

attac.hecl. ac=. np;:;.--nd.ix:.,k.

Based upon the clear aiid convizici.h.g evidence oi'misconctuct presented a:t the disciplinary

hearing, the board determined that respondent violated the Ohicr Code of Professiorial



Responsibility and the Rules of Professional Conduct and recommended that respondent be

suspended from the practice of law for two years with one year stayed on conditions, The

board's report was filed with this Court on June 7, 2013 and a show cause order was issued. On

July 30, 2013, respondent filed objectioiis to the report.

BACKGROUND INFORMATION AND
OTHER RELEVANT FACTS

The board concluded that respondent violated DR 1-102(A)(4) (conduct involving

dishonesty, fraud, deceit or misrepresentation); DR 1-102(A)(5) and Prof. Cond. R. 8.4(d)

(conduct that is prejudicial to the administration of justice); DR 1-102(A)(6) and Prof. Cond. R.

8.4(h) (conduct that adversely reflects on the lawyer's fitness to practice law); and Prof. Cond, R.

8.2(a) (false or reckless statement concerning the qualifications or integrity of a judicial officer).

The board recommended the dismissal of additional violations that were charged under

DR 2-106(A) (illegal or clearly excessive fee) and DR 5-101(A)(1) (a lawyer shall not accept

employment if the exercise of professional judgment of the client will be or reasonably may be

affected by the lawyer's financial, business, property, or personal interests).

The board also recommended that respondent be suspended from the practice of law for

two years with one year stayed on the conditions that respondent commit no further misconduct

and pay Dickson & Campbell any amount which may be ordered by the Cuyahoga Court of

Common Pleas after a hearing on the remanded appeal.' This is in contrast to relator's

recommended sanction of indefinite suspension.

I The board stated that a payment arrangement that was satisfactory to relator, errtered into to pay any monies owed
to Dickson & Campbell, could allow for respondent's return to the practice of law. Report at 30, ¶99. Relator is rot
amenable to a payment arrangement and would require the debt to fortner counsel be satisfied before the respondent
returns to the practice of law.
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Accordingly, and for all of the reasons set forth herein, this Court should reject all of

respondent's objections and enter an order that is consistent with the findings and

recommendations in the board's report.

RELATOR'S ANSWERS TO RESPONDENT'S OBJECTIONS

A. There is clear and convincing evidence that respondent violated Rule 8.2(a) by
alleging racial bias by Judge Russo without a reasonable factual basis.

On May 1, 2008, respondent filed a merit brief with the Cuyahoga County Court of

Appeals appealing Judge Russo's second finding of contempt. Rel. Ex. 45. She alleges that

Judge Russo denied her a hearing and reduced her attorney fees as a result of racial and gender

bias. Respondent states in her brief, "Marshall is entitled to equal protection under the laws

[sic]. Dickson & Campbell is a law firm of white male lawyers. Marshall is a black female

lawyer. Marshall has no otller reason to assume that she was not afforded a hearing or was

`stripped' of her attorney fee, but that her race and gender affected the court's partiality." Id. at

14. No other facts are contained or alleged in the brief to support the charge of racial or gender

bias.

The board found respondent's accusations of racial bias against Judge Russo to be

unsupported by a reasonable factual basis, the objective standard set fortll in Gardner.

Disciplinary Counsel v. Gardner, 99 Ohio St.3d 416, 2003-Ohio-404$; 793 N.E.2d 425. "Under

the objective standard, an attorney may still freely exercise free speech rights and make

statements supported by a reasonable factual basis, even if the attorney turns out to be mistaken."

Id. at 423. Respondent admitted at the hearing that she had conducted no research as to the racial

makeup of Dickson & Campbell. Report at 23, ¶ 79. Additionally, respondent could not cite any
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specific comments made by Judge Russo that indicated a racial or gender bias. Respondent

made no effort to contact other minority attorneys in the Cleveland area to see if other attorneys

had experienced similar problems with Judge Russo. Id.

Respondent's allegations of racial bias were reckless, lacking corroboration and any

factual basis. It is a violation of Prof. Cond. R. 8.2(a) to make false or reckless statements

concerning the integrity of a judicial officer. To allege that the only reason that Judge Rtisso

ruled against respondent was racial and gender bias, without conducting any research, and with

no specific examples of racial or gender-based remarks, violates Prof. Cond. R. 8.2(a). It should

be noted that the board did not find any rule violations stemming from respondent's allegations

of bias contained in the two affidavits of disqualification filed with the Supreme Court, both of

which were denied. Res. Ex. F and G. Those documents alleged disparate treatment, which had

some factual basis in the record, but failed to claim race or gender as the motivation.

In her objections, respondent continues to claim her allegations of racial bias were

supported by a factual basis. However, her objections do not contain a single fact upon which

respondent can. claim a basis for her allegations. Respondent neither applies Gardner, nor

distinguishes it. Although it is difficult to divine, respondent seems to be making the argument,

albeit through inapplicable employment discrimination case law, that if a member of a protected

class can show disparate treatment, then there is a factual basis for a claim of racial or gender

bias. This argument is little more than legal wishful thinking. Even in the case law cited by

respondent, it is necessary to show that the discriminatory intent that has caused the disparate

treatment is based on membership in a protected class. Alitchell v. Offce of the Los Angeles

County Supef•intendent of Schools (1985), 805 F.2d 844. While still clinging to the claim that

Judge Russo ruled against her because of a racial bias, respondent fails to present one piece of
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evidence that would show a racial bias or discriminatory intent. Respondent's allegations of

racial bias were the last ditch effort of a desperate attorney willing to say anything in order to

maintain control over funds which Judge Russo had ruled belonged to Dickson & Campbell.

This Court should overrule respondent's objections and affirm the board's conclusion that

respondent violated Prof. Cond. R. 8.2(a).

B. Clear and convincing evidence supports the board's conclusion that respondent
violated DR 1-102(A)(4)by engaging in conduct involving dishonestly, fraud, deceit
and misrepresentation.

The board found by clear and convincing evidence that respondent violated DR 1-

102(A)(4) by making incomplete and misleading statements under oath at the show cause

hearing on September 21, 2006, and by misappropriating Tyus settlement funds in direct

violation of a court order. Report at 19,T68-9. An examination of the transcript of the

September 21, 2006 hearing shows that respondent repeatedly made false or incomplete

statements while under oath. Rel. Ex. 27 at 24-26. The board found that respondent deliberately

misrepresented to the court that she had not taken a fee from the Tyus settlement proceeds when

she had paid herself $50,000 three months prior. Report at 19,IJ68. Respondent's attempts to

portray her answers as truthful are an exercise in disingenuous legal gymnastics. Respondent

argues that if you interpret "take" to mean "steal," rather than "receive," then her answer, "I

didn't take anything in fees," could be true. Rel. Ex, 27 at 26, line 10. This argument has no

merit as Judge Russo rephrased the question twice and then asked for the amount received in fees

twice. Rel. Ex. 27 at 26. Respondent refused to answer the question. R.espondent's testimony at

the September 21, 2006 hearing is clear evidence of dishonesty and misrepresentation employed

for the pi.^rpose of defrauding former counsel to Bessie Tyus.



The board also found that respondent violated DR 1-102(A)(4) when she distributed Tyus

settlement funds in violation of a court order for the purpose of defrauding Dickson & Campbell.

Report at 19, Tj 69. The board concurred with the U.S. Bankruptcy Court's opinion that

respondent had committed a wrongful act by disbursing the Tyus funds in contravention of Judge

Russo's order, resulting in a willful and malicious injury to Dickson & Caznpbell. Rel. Ex. 48 at

9-11. An examination of the manner in which respondent received her fee reveals further

evidence of her dishonest motive. The first $25,000 of respondent's fee was paid back to

respondent by the client out of the first settlement payment and labeled as a gift. Report at ^28.

The second $25,000 of respondent's fee was taken out of her 1OLTA as cash to better disguise

the destination of the funds. Tr. at 105. Respondent used the money returned by her client to

immediately pay student loan and credit card debts; an action that made the funds unrecoverable.

Tr. at 345. The location of the $25,000 in cash is unknown.

Respondent argues that her answers during the September 21, 2006 hearing were not

incomplete or misleading because she was "incorporating her defense into the answers".2 It is

unclear what that means, but a review of the hearing tratiscript shows that this theory or the

semantic argument about the meaning of "take" stretches the bounds of credulity. Respondent is

trying to twist her testimony into something that resembles a half truth, even though Judge Russo

rephrased the question multiple times to give respondent a chance to answer her question. This

Cotart should overrule respondent's objections and affirm the board's conclusion that respondent

violated DR 1-102(A)(4).

C. Clear and convincing evidence supports the board's conclusion that respondent
violated DR 1-102(A)(5) and DR 1-102(A)(6) by engaging in conduct that was

2 Respondent argues in her objections that she did not violate DR 1-102(A)(2) which prohibits attorneys from
circumventing a disciplinary rule through the actions of another: Relator agrees. Respondent was not charged with
or found to have violated DR 1-102(f1)(2). From the context of respondent's argument, relator snust assume that
respondent meant to argue that she did not violate DR 1-102(A)(4).
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prejudicial to the administration of justice and that adversely reflected on
respondent's fitness to practice law.

The board found by clear and convincing evidence that respondent violated DR 1-

102(A)(5) and 1-1 02(A)(6) in four distinct ways. First, respondent disbursed the Tyus settlement

funds and paid herself, even though the court's June 22, 2006 entry made no mention of a release

of funds and made it clear that Dickson & Campbell intended to intervene and refile. Second,

respondent violated the court's order by appearing seventy minutes late for the show cause

hearing scheduled on August 23, 2006. Third, respondent violated the court's order to produce

her IOLTA records at the January 9, 2008 show cause hearing, despite a specific order to do so.

Fourth, respondent leveled allegations of racial and gender bias against Judge Russo in her merit

brief to the Cuyahoga Couzity Court of Appeals wittiout any factual basis for said allegations.

Despite a Court of Appeals decision to the contrary, respondent continues to argue that

she should not have been held in contempt for emptying the Tyus IOLTA because "under

established precedent the orders were invalid, expired, or unenforceable." Resp. Obj. at 18.

Respondent cites no case law for this assertion. The Eighth District Court of Appeals rejected

respondent's argument that a "legal window" was created when Dickson & Campbell withdrew

its motion to enforce the charging lien in order to refile the motion alone with a motion to

intervene. Rel. Ex. 34 at 8. Additionally, the Court of Appeals stated that respondent was aware

that there was an outstanding fee dispute and that Judge Russo's June 12, 2006 order prohibited

her from transmitting funds until the court ruled on the dispute. Id. Respondent continues to try

to paint her violation of the June 12 order as a legal misunderstanding. However, respondent's

emptying of the Tyus IOLTA was an opportunistic move designed to deprive Dickson &

Campbell of any portion of the attorney's fees in the Tyus case. The "reasonable legal

conclusion" that respondent drew was for her own pecuniary gain and has not been recognized

7



by any tribunal that has examined her behavior. It seems ironic that respondent is critical of the

Eighth District Court of Appeals for citing "no legal basis or precedent to support its finding"

when respondent cites no authority for her claims that Judge Russo no longer had jurisdiction

and that the court's June 12 order was no longer in effect.

Respondent's behavior at the August 23, 2006 and January 9, 2008 hearings was both

prejudicial to the administration of justice and adversely reflected on respondent's fitness to

practice law. Despite being advised of the serious consequences of noncompliance, respondent

appeared at the August 23, 2006 show cause hearing at least seventy minutes late. Her

explanation that she left Columbus later than was necessary to arrive on time is really more of a

statement of the obvious than an explanation. While the panel noted that the late arrival of an

attorney is rarely considered a violation of the Rules of Professional Conduct, respondent's

tardiness was so egregious and indefensible that the board found it violated DR 1-102(A)(5) and

DR 1-102(A)(6). Report at 21, ^74, Similarly, the board found that respondent's failure to

provide the Tyus IOLTA records at the January 9, 2008 show cause hearing, even when under a

direct court order to do so, was unreasonable and unfathomable considering that respondent had

previously been incarcerated for contempt for failing to comply with a court order. Report at 21-

2, ^;75. The board found respondent's belief that the records had been previously provided to be

unconvincing as respondent testified that she did nothing to prepare for the hearing and was not

sure that the IOLTA records had actually been introduced at a prior hearing. Id. Respondent's

lack of any attempt to comply with the court's specific order to produce the IOLTA records

violated of DR 1-102(A)(5), DR 1-102(A)(6), Prof. Cond. R. 8.4(d), and Prof. Cond. R. 8.4(h).

The board found that respondent's unfounded allegation of racial and gender bias against

Judge Russo were not only violations of Prof. Cond. R. 8.2(a), but also violations of Prof. Cond.



R. 8.4(d) and Prof. Cond. R. 8.4(h). Report at 24, T79. The making of such allegations without a

reasonable factual basis is prejudicial to the administration of justice and adversely reflects on

respondent's fitness to practice law. Disciplinary Counsel v. Shimko, 134 Ohio St.3d 544, 2012-

Ohio-5694, 983 N.E.2d 1300. Respondent recklessly impugned the integrity of Judge Russo in a

way that Chief Justice Moyer categorized as "among the most serious and damaging claims that

can be directed at a judge." Report at 23, T,7$, citing In Re Disyuulication of Cufzninghnna, 100

Ohio St.3d 1216, 2002-Ohio-7470, 798 N.E. 2d 4. Respondent leveled her claims of racial and

gender bias without any research or specific instances of conduct that would suggest such a

motivation for the judge's actions. This flagrant playing of the "race card" was done without a

shred of evidence for the sole purpose of affecting the outcome of court proceedings. These

actions violated DR 1-102(A)(5), DR 1-102(A)(6), Prof. Cond. R. 8.4(d), and Prof. Cond. R.

8.4(h). This Court should overrule respondent's objections and affirm the board's conclusion

that respondent violated DR 1-102(A)(5) and DR 1-102(A)(6).

D. The board's recommended sanction is appropriate, given the number and severity
of respondent's violations.

Based upon the flndings of the panel, factors in mitigation and aggravation, and

precedent established by the Supreme Court of Ohio, the board recommends respondent receive

a two-year suspension from the practice of law, with one year stayed on the conditions that

respondent commit no further misconduct and pay Dickson & Campbell any amount which may

be ordered by the Cuyahoga Couit of Common Pleas after a hearing on the remanded appeal.

Report at 29, (i, 97. Given the aggravating factors and disciplinary precedent, the board's

recommendation is fair, if not lenient. The board found four of the BCGD Proc. Reg. l0(B)(1)

aggravating factors in respondent's case. The board found by clear and convincing evidence that

respondent: (1) engaged in a pattern of misconduct, (2) committed multiple offenses by violating
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numerous court orders, (3) acted with a dishonest and selfish motive when she distributed the

remaining Tyus settlement funds in violation of Judge Russo's order to the detriment of Dickson

& Campbell, and (4) caused harm to Judge Russo with her reckless and unreasonable accusations

of racial and gender bias and to the courts by filing a plethora of frivolous litigation. Report at

26-7, T86-90. The board did not find that respondent had refused to acknowledge the wrongful

nature of her conduct, citing her testimony at the hearing. Report at 26,^87, Although relator

has not filed objections to the board's report, relator disagrees with the board's finding

concerning respondent's acknowledgement of wrongful conduct and offers respondent's

objections, which deny any wrongdoing, as evidence that she does not recognize or admit the

wrongfulness of her conduct.

The board found. guidance on the appropriate sanction in the case of Disciplinary

Counsel v. Simon-&ymour, 131 Ohio St.3d 161, 2012-Ohio-114, 962 N,E.2d 309. In that case,

Simon-Seyniour was found to have violated several professional conduct rules, among them DR

1-102(A)(4) and DR 1-102(A)(6). Simon-Seymour was hired to probate an estate but took funds

from the estate witliotit court approval, eventually causing an overdraft on her trust account. To

cover this, Simon-Seynlour falsely reported to the probate court that she had made disbursements

to pay estate obligations. Simon-Seymour later repaid the estate more than she owed it, but

never provided a full accounting to the estate's administrator. The Court adopted the parties'

consent-to-discipline agreement, as recommended by the board, of a two-year suspension, with

six months stayed. While the facts in this case are similar, respondent has not paid restitution for

the misappropriated funds as Simon-Sevmotir did. Simon-Seymour was found to have

committed additional violations including client neglect and IOLTA record keeping violations,

but did not violate any court orders, nor did she level baseless allegations of racial bias at the
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judge in her case. In comparing the case sub judice to Sitraon-Seymouy°, respondent's violations

are more egregious.

The board also relied on the case of Disciplinary Counsel v. Stafford, 131 Ohio St.3d

385, 2012-Ohio-909, 965 N.E.2d 971. In that case, Attoniey Joseph Stafford, in divorce

proceedings, abused the discovery process and made several inaccurate statements or omissions

to the tribunal and opposing counsel. Stafford also misled the court in a motion in order to insert

a new charge into a pleading. Stafford engaged in dishonesty, fraud, deceit, or

misrepresentation, and failed to inform a tribunal of all relevant facts. In another matter, Stafford

instructed a subordinate attorney to prepare a motion that maligned a judge and made statements

and misrepresentations in a motion that further maligned the judge, which adversely reflected on

the respondent's fitness to practice law. The Court suspended Stafford for one year. 'While

^S'tafford shares some factual sianilarities with this case, the lavvyer in Stafford did not violate any

explicit court orders, nor did he misappropriate any funds. Not considering the duplicative

violations in Stafford and this case, violating a court order with the ptirpose of defrauding former

counsel is a more serious ethical violation than abuse of the discovery process.

The panel also considered the case of Disciplinary Counsel v. Fr-ost, 122 Ohio St.3d 219,

2009-Ohio-2870, 909 N.E.2d 1271. In that case, the respondent repeatedly leveled unfounded

accusations of bias (racial and otherwise) and other impropriety against state and federal judges.

The Court imposed an indefinite suspension in that case, although the board found that the

sanction was due in significant part to other rule violations. The majority of the rule violations

found in Frost are also found in this case (DR 1-102(A)(4), DR l-102(A)(5), DR 1-102(A)(6),

and Prof. Cond. R. 8.2(a)). The lawyer in Frost was also charged with multiple forms of trial

nvsconduct for instituting litigation for the purpose of harassment and advancing a claim that
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was unsupported under existing law. However, unlike respondent, Frost did not violate a court

order for her own pecuniary gain, nor was she held in contempt multiple times for impeding the

court's investigation into the location of the misappropriated funds. U.iven the similarities with

Frost, relator would argue that the recommended sanction in this case is more than fair.

While respondent does not admit to any rule violations, she recommends a public

reprimand, should the Court find she violated either the Code of Professiozlal Responsibility or

the Rules of Professional Conduct. Respondent cites no authority showing that a reprimand has

been an appropriate sanction for similar violations in the past. Respondent argues that her

actions do not indicate an unwillingness to properly discharge her duty to the court. Relator

disagrees and finds the claim perplexing in light of respondent's repeated violations of cour-t

orders. Respondent attempts to distinguish her case from Simon-Sevmour by stating that she did

not engage in deceptive practices, yet Eighth District Court of Appeals and the U.S. Bankruptcy

Court found otherwise. Rel. Ex. 34 and 48. Respondent does not distinguish her case from

either Sta,fford or Frost. Given the case law cited by the board and the comparison of those cases

to this one, respondent should view the board's recommended sanction as favorable.

Respondent's final objection should be overruled and the Court should impose a two-year

suspension from the practice of law, with one year stayed on the conditions that respondent

commit no fiirther misconduct and pay Dickson & Campbell any amount which may be ordered

by the Cuyahoga Court of Common Pleas after a hearing on the remanded appeal.
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CONCLUSION

Accordingly and for all of the reasons set forth herein, this Court should reject all of

respondent's objections and enter an order that is consistent with the findings and

recommendations in the board's report. Respondent should be suspended from the practice of

law in the State of Ohio for two years with one year stayed on the conditions that respondent

commit no further misconduct and pay Dickson & Campbell any amount which may be ordered

by the Cuyahoga Court of Common Pleas after a hearing on the remanded appeal.

Respectfully submitted,

` .^..-------^'

3onathan B. Co^z ^ ^ lan (0026424)
Disciplinary Cp . sel

Bruce T. I7avis (0077814)
Assistant Disciplinary Counsel
Counsel of Record
250 Civic Center Drive, Suite 325
Colurnbus. Ohio 43215-7411
614.461.0256
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CERTIFICATE OF SERVICE

I hereby certify that photocopies of the foregoing Relator's Answers to Respondent's

Objections to the Board of Commissioners' Report and Recommendation was served upon the

Board of Commissioners on Grievances and Discipline, c/o Richard Dove, Secretary, 65 South

Front Street, 5th Floor, Columbus, Ohio 43215-3431, and Respondent, Joy Lenore Marshall, 309

S. Fourth Street, Columbus, Ohio, 43215, via regular U.S. mail, postage prepaid, this 14$h of

August, 2013.

Bruce T. Davis (0077814)
Counsel for Relator
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OH10

In re:

Complaint against Case No. 12-003

Joy Lenore Marshall
Attorney Reg. No. 0073585

Respondent

Disciplinary Counsel

Relator

Findings of Fact,
Conclusions of Law, and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

OVERVIEW

{^^1} This matter was heard in Columbus, Ohio on September 26, 27, and 28, 2012,

before a panel consisting of Judge Beth. Whitmore, Teresa Sherald, and David E. Tschantz, chair,

all of whom are duly qualified members of the Board. None of the panel members resides in the

appellate district from which the complaint originated or served as a member of the probable

cause panel that reviewed this matter. Respondent, Joy L. Marshall, appeared at the hearing pYo

se. Relator, Disciplinary Counsel, also appeared by and through its counsel, Robert Berger.

{j(2} Respondent was charged in tl-ie complaint with the following violations: DR 1-

1 02(A)(4) [conduct izivolving dishonesty, fraud, deceit or misrepresentation]; DR 1-102(A)(5)

and Prof. Cond. R. 8.4(d) [ conduct that is prejudicial to the administration of justice]; DR l-

102(A)(6) and Prof. Cond. R. 8.4(h) f conduct that adversely reflects on the lawyer's fitness to

practice law]; DR 2-106(A) [illegal or clearly excessive fee], DR 5-101(A)(1) [a lawvyer shall not

accept employment if the exercise of professional judgment on behalf of the client will be or

Appeiidix A



reasonably may be affected by the lawyer's financial, business, property, or personal interests];

and Prof. Cond. R. 8.2(a) [false or with reckless statement concerning the qualifications or

integrity of a judicial officer].

{¶3} The panel concludes that Relator proved the alleged violations of DR 1-

102(A)(4), DR 1-102(A)(5), DR 1-102(A.)(6), Prof. Cond. R. 8.2(a), Prof. Cond. R. 8.4(d), and

Pro.f. Cond. R. 8.4(h). The panel also finds that Respondent did not violate DR 2-106(A) and DR

5-101(A)(1) and recommends their dismissal.

t¶4} Based on its findings of fact, conclusions of law, the evidence adduced at the

hearing concerning matters in mitigation and aggravation, case precedent established by the

Supreme Court of Ohio, and the recommendations of the parties, the panel recommends the

imposition of a two-year suspension, ,vith one year stayed on conditions.

FINl)INCS tQF FACT AND C()11iCLUSIONS C3F LAW

{¶5} Respondent is an attomev who was first admitted to the practice of law in

Wisconsin in 2001. Respondent was admitted to the practice of law in the State of Ohio on

November 18, 2002. Respondent is subject to the Rules of Professional Conduct, the Code of

Professional Responsibility, and the Rules for the Government of the Bar in Ohio. Since

admission, Respondent has served as a law clerk for the University of Wisconsin, a law clerk for

the Honorable Paul B. Higgenbotham {judge of the Wisconsin Court of Appeals, District IV),

and practiced law with the firm of Porter, Wright, .Morris & Arthur; served as a legal specialist

for Nationwide Mutual Insurance Company and, for the past nine years, has engaged in the

private practice of law in the Columbus area. Hearing Tr. 30.

{¶6} The complaint arose out of Respondent's representation, beginn.ing on February

18, 2006, of a woman named Bessie Tyus. Ms. "I'yus had been a resident of the Grande Point
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Health Community in Richrnond Heights, Ohio, a suburb of Cleveland, and had brought an

action against the corporation owning and operating that facility for persorial Pnjury she alleged

she had suffered while a resident there.

f¶7} The personal injury action was first filed in August 2005 in the Cuyahoga County

Common Pleas Court, Case No. CV-05-571328, by the client's first attorney William P.

Campbell, who is a partner in the Cleveland f rni of Dickson & Campbell. The case was

assign.ed to Judge Nancy M. Russo. The actual client, Bessie Tyus, did not directly participate in

the conduct of the lawsuit. Instead, she delegated her authority in the matter to her daughter

Kimberly Tyus through a power-of attorney. Two other children, Bessie's son Andre Tyus and

another daughter, Daphne Tyus, also were involved in the case and sometimes attended meetings

and provided input. However, Kimberly Tyus exercised the authority of the client in alI matters

pertaining to the lawsuit out of whieh arose the circumstances that are the subject of the instant

disciplinary matter.

11f8} Attorney Campbell and Attorney M. David Smith of the rr.rn of Iiriednian,

Donliano & Smith, LPA, [hereinafter both attorneys and their firms will be referred to

collectively as "Former Counsel"] had represented Ms. Tyus in her case against the nursing

home since 2004 and had been retained under a contingent fee agreement that stated that I'orrner

Counsel was entitled to be paid 40 percent of any recovery if a complaint were filed, Relator's

Ex. 2.

{¶9} Respondent's representaiion of the client began wherz she was contac:ted by

Kimberly Tyus, who indicated that the family was not satisfied witli the quality of the

representation that Bessie Tyus was receiving from Former Counsel and, therefore, wished to

retain her services.



{lj10} Respondent advised the Tyus family at that time that Ms. Tyus should remain

with Former Counsel because the case was in litigation, but af .firmed that she would represent

Ms. Tyus if the client was determined to get another attorney. A few days later, a member of the

farrrily called and advised her that if she did not take the case then they would go elsewhere, as

Ms. Tyus had made the decision to get another attomey. Based on that representation,

Respondent agreed to accept the case. Also at that time the client sent a letter to Attorney

Campbell informing him that Former Counsel had been terminated. Relator's Ex. 5, p. 7.

{l(1.1.} Respondent then met vcr.ith the client and advised her of the doctrine of quantum

meruit, and explained that this meant that Fom-ier Counsel could cla.im payment for the

reasonable value of the services they had provided from 2004 through their discharge in 2006.

The clieilt was also advised to contact Mr. Campbell and obtain a statement from him setting

forth what he believed was owed to Fozmer Counsel for costs advanced and for fees on a

quantum meruit basis should there be a recovery.

}¶12} The client thereafter faxed a document to her office which was entitled settlement

memorandum. Respondent's Ex. 1. The client advised that this document was what was

provided by Mr. Campbell's office in response to the client's inquiry concerning what was owed

for the previous services. The memorandum shows the amount of $2,943.70 advanced as costs,

but does not show any other amounts due from the client. The client and her family further

advised Respondent that they believed that Former Counsel was not owed any additional fees.

Respondent did flot undertake to contact Former. Counsel herself.

}¶13} Respondent then executed a contingent fee agreement of her own witli the client

on February 18, 2006, providing for payment to Respondent of one-third of any recovery, plus

costs. Id.

4



{j[14} Attorney Campbell, upon receipt of his client's decision to terminate his services,

sent a letter on February 20, 2006, to his now former cliezlt confinning the ter.mination and

advising that Former Counsel would assert an attorney's lien based on the contingent fee

agreement or on quantuxn^: meruit. The letter did .not specify any amount sought beyond the

ainount of $2,943.70 advanced as costs. Relator's Ex, 4.

{IJ51 Attorney Campbell also filed a motion to withdraw as plaintiff's counsei with the

court on February 21, 2006. Relator's Ex. S. In support of that motion, Attorney Campbell

attached a memorandum in which he inforxned the court that Former Counsel were asserting an

attorney's lien for "fees and costs advanced," but which likewise enumerated only the ainount of

$2,943.70 advanced as costs.

{^116} Respondent relied on the amount specified in the settlement memorandum and

Atfomey Cazr.phell's letter to her client in concluding that her client was correct that Forzner

Counsel were owed nothing beyond reimbursement for the $2,943.70 advanced as costs.

Respondent was never served with Attorney Campbell's motion to withdraw.

{T17} Respondent then received a letter directly from Attorney Campbell on March 6,

2006, in which he advised that Fozmer Cotz.nsel was asserting an a.ttorney lien for reimbursement

of the $2,943.70 of advanced expenses and for fees based on quantum meruit, and asked her to

contact him at the conclusion of the case to discuss what he should be paid. Relator's Ex. 6.

Respondent found this suggestion to be "improper" because she saw Former Counsel's claim for

fees as a demand being made upon her client, not upon her fee and she did not believe she had an

obligation to negotiate with Former Counsel on behalf of her client. Hearing Tr. 259.
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{^18} Responden.t was able to settle the case on March 19, 2006 and a release of the

defendant in the suit was executed to that effect. Relator's Ex. 7. The amount of the settlenlent

was $150,000.

{l(191 'I'he next day, one of defendant's attorneys info.imed the court that the case had

been settled, and the court filed ajournal entry to that effect the same day. Relator's Ex. S. The

entry also advised that the court "retains iurisdiction over all post judgment rnotions." For some

reason unknown to the panel, 3udge Russo appears to have executed the entry on March 17,

2006, which would have been two days before the case was actually settled and three days before

the court was informed that the case had been settled.

{^20} Respondent did not call Attorney Campbell to discuss their respective fees, as he

had requested, nor did she advise her client to seek the opinion of other counsel.

{^,21.} On March 27, 2006, a week after the court put on its settlernent entry, Former

Counsel filed a notice of charging lien with the court in which they advised that they had

performed 95 percent of the work on the case and asked the court to award them a fee of $47,500

in addition to reimbursement of the $2,953.70 in costs advanced by them on behalf of the client.

Relator's Ex. 9. This was Respondent's first notice of the actual amount clai_med by Former

Counsel. The record of the trial court also indicates that Former Counsel filed a motion to

declare and enforce charging lien on the same date, but this motion is not before the panel.

11(22} On March 29, 2006,. Respondent filed a memorandum contra Former Counsel's

motion to declare and enforce charging lien. This memorandum was likewise not provided to the

panel.

{T23} The next day, because of the fee dispute, the defendants' i.nsurance carrier sent the

$ I50;000 settlement proceeds'to the court in the form of a check. Relator's Ex. 10. Judge Russo
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did not cash the check, but deposited it in a presumabiy-empty fishbowl on her desk. Relator's

Ex. 11, p. 5.

{¶24} On April 18, 2006, Judge Russo set the date of April 28, 2006 for a hearing on

Former Counsel's motion.

{¶25} On April 26, 2006, Respondent filed an application for writ of prohibition in the

Cuyahoga County Court of Appeals, seeking an order to the trial court prohibiting Judge Russo

frona ruling on Former Counsel's motion. Relator's Ex. 14. The next day, Respondent filed a

motion for an alternative writ with the court of appeals. Respondent also filed an application for

a writ of prohibition with the trial court, which was stricken by the court on May 2, 2006 as

being irnproperiyfiled.

{If26} On April 28, 2006, the trial court held its hearing on Former Counsel's motion.

Respondent was assisted at this hearing by Attorney Edward Parks of Columbus and she was late

for this hearing. Judge R.usso explained to Respondent, once she arrived, that she had filed

improper applications for a writ with the court of appeals and her court, so the trial court retained

jurisdiction on the fee issue. At the hearing, Attorney Campbell advised the court that; to make

things easier, Former Counsel would accept the application of a one-third percentage to the

recovery rather than the 40 percent their agreement with the client entitled them to recover. This

modified their agreement to be in line with Respondent's percentage, and allowed the court to

focus or. the division of one-third of the recovery between the attorneys, rather than attempting to

apply two different perceiltages. Attorney Campbell put on evidence at this hearing that Former

Counsel was entitled to 95 percent of one-third of the recovery, and should also be reimbursed

for the $2,953.70 in costs advanced, and was therefore entitled to a total of $50,453. 7 0 out of the
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recovery. Attorney Campbell was then cross-examined about his services and fees by Attorney

Parks, ReIatora's Ex. 11.

{^27} However, before Attorney Parks' cross-exarnination of Att .orney Campbell was

concluded, and without giving Respondent an opportunity to present any evidence of her own,

Judge.Russo advised the parties off the record that the hearing would be continued due to other

pressing matters of court, gave the $ l50,000 settlement check to Respondent and instructed her

not to disbiu-se more than $85,000 of the proceeds to her client pending resolution, of the attorney

fee issue. No record was made of that part of the hearing. Respondent deposited the check in an

IOLTA on May 1, 2006. Relator's Ex. 12.

{^28} On May 5, 2006, the trial court set the date of June 22, 2006 as tlie date on which

the attorney fee hearing would reconvene. On the same date, Respondent wrote herself a check

for $1,127.66 in reimbursement of her costs advanced, which are detailed in a statement admitted

into evidence, and also distributed $63,352.34 to her client. Relator's Ex. 13. The account

earned $241.15 in interest, which Respondent transferred to another account, and there was a

bank fee of $20, so after all these transactions a balance of $85,500 remained in the IOLTA

account. Relator's Ex. 12. At some poizit on or around that same date, the client sent a cashier's

check to Respondent in the amount of $25,000 as a "gift" out of the client's share of the

distributed proceeds. There is conflicting evidence before the panel on whether Respondent

applied this money toward her fees or returned the $25,000 to the client, but the panel believes

that Respondent received this money, applied it toward her fee, and did not return it.

€T29} On May 9, 2006, the court of appeals denied Respondent's application for a writ

of prohibition on the grounds that it was improperly filed and that it failed on the merits.

Relator's Ex. 14.



{t30} On May 11, 2006,.Respondent filed a second application forwrit of prohibition in

the court of appeals, again seeking an order to the trial court prohibiting Judge Russo from ruling

on Former Counsel's motion. Relator's Ex. 15.

{t31{ On May 22, 2006, Respondent filed a motion with the trial court to dismiss

Former Counsel's motion. Relator's Ex. 16. This motion to dismiss was denied by Judge Russo

on June 13, 2006. Respondent also voluntarily dismissed, on this same date, tlie second

application for urit of prohibition she had filed with the court of appeals.

{¶32} On May 31, 2006, Respondent filed a compIaint in prohibition with the Supreme

Court of Ohio also seeking an order to the trial court prohibiting Judge Russo from ruling on

Former Counsel's motion. Relator's Ex. 17. The actual complaint filed with the Supreme Coua-t

was not provided to the panel; ra.ther, Relator provided a. certified copy of the docket entries in

the case. Relator's Ex. 17. Respondent applied for dismissal: of the case on June 26, 2006 and

the court granted the application and dismissed the case on June 29, 2006.

{,j33} On June 12, 2006, the trial court jour.nalized its verbal order of April 28, 2006

confirming that Respondent was prohibited from distributing more than $85,000 from the

settlernent proceeds. Relator's Ex. 18. At the time the entry was filed by the court, the balance

in Respondent's IOLTA account was $85,500.

{¶34) On June 22, 2006, For.mer Counsel withdrew their motion to declare and enforce

charging lien and the trial court filed a journal entry noting that the motion was withdrawn, but

also noting that Former Counsel had advised the court that they would file an appropriate post-

judgment motion to intervene for the purposes of enforcing the charging lien. This entry was

signed by Judge Russo on June 21, 2006. Relator's Ex. 19.
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{jj35{ On June 23, 2006, RespoY,dent sent her client a second check out of the funds in

the I(JLTA account in the amount of $60,006.50 and paid herself the amount of $25,493.50 in

fees and costs. On the same date, the client executed a settlement agreement, in which the client

agreed in writing that she had reeeiveci $98,561,92, that Respondent had received a fee of

$50,000, and that the client had reirn.bursed Respondent for $1,438.08 in costs advanced.

Relator's Ex. 20. The settlement agreement also provided, significantly, that the client agreed to

be responsible for all outstanding liens against the settlement proceeds, including the claims

"found to be valid and owing any previous attorney." Further, the settlement agreement recited

the following: "As ofthis date there are no known valid and existingliens."

{^36} R:espondezit did not couizsel her client to seek the advice of another attorney

before this document was executed.

{¶37{ After interest was credited to Respondent's .iOLTA in the anlount of $167.48 on

June 26, 2006, she transferred the interest to another account and closed the account on June 30,

2006. Relator's Ex. 12. The transfer of this interest brought the total paid to Respondent, or

transferred by Respondent to a party other than the client, out of the settle.m.ent funds to

$52,029.74. At this point, the client had received $98,358.84 but had agreed to be responsible

for the payment of Former Counsel's fees and costs, and any other liens that might arise. Former

Counsel's demand was for a total of $50,453.70, thus at this point over half of what the client

had received was still subject to, at the very least, the cl.aims of Former Counsel.

{¶38) Respondent advised the client and her family what their potential liability to

Former Counsel could be and testified that they "were okay with assuming the liability for that

quanturn meruit claim and Mr. Cainpbell's expenses." Hearing Tr. 382.
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{¶39} On June 26, 2006, Former Counsel filed their motion to intervene. The motion

was unopposed and granted on July 6, 2006, and the court appears to have set the matter for

hearing on the fee issue on July 19, 2006.

{^140} On July 7, 2006, Respondent fzled a motion for reconsideration, a memorandum

contra the motion to intervene, and a motion for continuance, and on July 10, 2006 the motion

for reconsideration was granted and the motion for continuance was denied.

{T41} On July 14, 2006, the court re-granted Former Counsel's motion to intervene and

reminded counsel for all parties that the hearing would go forward on July 26, 2006.

{T42} On July 12, 2006, Respondent filed an affidavit of disqualification regarding

.Judge. Russo with the Supreme Court of Ohio. Respondent's Ex, E. Chie_.f Justice Moyer denied

Respondent's affidavit on July 19, 2006. Relator's Ex. 21. Respondent filed a motion for

reconsideration N,ith the Supreme Court of Ohio in July 2006 and it was likewise denied by

Chief Justice Moyer on July 28, 2006. Respondent filed. a second motion for reconsideration on

September 18, 2006 and it was likewise denied by the Chief Justice on September 20, 2006.

RespQndent's Ex. F. In all his rulings, the Chief Justice found no evidence of bias or prejudice

on the part of Judge Riisso,

fT43} The record does not state specifically, but it appears that the July 26, 2006 hearing

was cancelled because of the filing of these affidavits.

{¶44} On August 1, 2006, R,espondent filed a second complaint in prohibition with the

Supreme Court of Ohio seeking yet another orderprohi}aiting Judge Russo from ruling on

Former Counsel's motion to declare and enforce charging lien. Relator's Ex. 22, Again, the

actual complaiiit filed with the Court was not provided to the panel. Judge Russo moved for

dismissal of the case on August 10, 2006 and on August 17, 2006 Judge Russo moved for
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sanctions based on an allegation of frivolous actions. On August 21, 2006, Respondent filed two

additional motions with the Court, one for issuance of an alternative writ and one for injunctive

relief On September 19, 2006, Respondent filed a motion. for leave to file an amended

complaint and on September 20, 2006 Respondent filed a motion for issuance of an emcrgency

peremptory writ. All of these motions were opposed by Judge Russo.

{¶45} On October 4, 2006, the Court denied all of Respondent's motions and granted

Judge Russo's motions foz• dismissal and for sanctions. Eventually, the Court awarded expenses

to Judge Russo in the amount of $327.42.

€^461 Meanwhile, back in Cuyahoga County, on August 1, 2006 Attorney Cassandra

Collier-Williarns filed her appearance as additional counsel for Respondent's client and on

August 15, 2006 Respondent filed a motion to withdraw from representation citing a conflict of

interest between herself and her client. Relator's Exo 23. The same day, Respondent also filed a

counterclaim against Former Counsel on behalf of her client alleging legal malpractice.

{^147} Also on the same day,'the trial court finally reconvened its hearing on the fee

dispute. The judge was advised that Respondent had withdrawn from the case and -when

Respondent stood up to place her withdrawal upon the record, took the unusual step of ordering

Respondent from the courtroom while the hearing proceeded. Respondent complied wzth this

order. Respondent's Ex. A, at p. 3. The judge then advised Attorney Collier-Williaans that she

should finish Attorney Parks' cross-examination of Attorney Campbell so that the court could

make a determination of how to award fees, but Attorney Collier-Williams, who now represented

the client, indicated that she had no intention of doing so. Attorney Collier-Williams further

indicated that she was there to proteet her client from paying any further fees out of their share of
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the recovery, not argue with Former Counsel over how much of the fees they were entitled to

receive, Id. at pp. 4-6.

{+^48} Judge Russo then stated, on the record, that Respondent's absence was indicative

to the court that Former Counsel's motion to declare and enforce the charging lien was

unopposed. The court then discussed the best method of administering the distribution of the

remaining funds with Attorneys Canlpbell and tyollier-Williams and thereafter ordered that

Respondent retain $4,557 and transfer the remaining funds on or before August 18, 2006 to

Attorney Collier-Vv'illiarns, who was ordered to then distribute $10,000 to the client and $50,443

to I~'ormer Counsel. Relator's Ex. 24. The judge, after reaching this decision, sent Attoz:ney

Campbell out into the hallway to find Respondent, but he was unable to do so. Resporldent later

reentered the courtroom, but by the time she returned the hearing had concluded,

{l^49} Respondent subsequently received a copy of the court's order.

{¶50} Qn August 16, 2006, Respondent's motion to withdraw was granted by the court,

and on August 20, 2006 the counterclaim was stricken as lYaving been filed by Respondent

vvifhout the consent of the client or her new counsel and for being filed im.properly in a post-

dispositive enforcement of lien action.

{¶51} On or about August 21, 2006, the court was advised by Attorney Collier-Williams

that no funds had been received from Respondent for distribution pursuant to the coza:rt's order of

August 15, 2006. 7,he court ordered the same day that Respondent show cause why she should

not be held in contempt for failure to comply with the court's order, and further that she produce

for the court's inspection copies of her IOLTA records. The hearing was set for 8:30 a.m. on

August 23, 2006 and the order clearly indicated that if Respondent did not appear on that date

and at that time a bench warrant would be issued for her arrest. Relator's Ex. 25.
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{¶52jk Respondent received a copy ofthis order.

{lf53} On August 23, 2006, Respondent was seventy minutes late for the hearing.

Respondent testified at the hearing in this matter that her reason for being late was that she

simply did not leave Columbus early enough. Hearing Tr. 133. The court issued a bench

warrant at 8:30 a.m. when Respondent failed to appear, so when she did finally arrive at the

courthouse she was arrested. The court set her bond at $5,000 and scheduled another show cause

hearing for August 28, 2006 at 8:30 a.m. at which time she was expected to explain why she had

not complied with court's order to transmit the remaining funds to Attorney Col3ier-Willianis

and why she had shown up late, and that she was expected to produce her IOLTA. records. The

order also clearly specified that a bench warrant would be issued if she did not appear at the

court on that date at that time. Relator's Ex. 26. Subsequently, the court continued this second

show cause hearing to September 21, 2006.

{4^54} On September 18, 2006, Respondent appealed Judge Russo's order for respondent

to transmit the funds held in her IOLTA. This appeal was subsequently dismissed for failure to

timely file the appeal, Relator's 1~-x. 31. In addition, the matter was appealed to the Supreme

Court of Ohio, but the Court declined to hear the case. Relator's Ex, 32.

{^,55} At the second show cause hearing on September 21, 2006, Respondent was

represented by counsel. At this hearing, Respondent's counsel attempted to argue that she had

not been given an opportunity at the August 15, 2006 hearing to defend her interest in the fees

due under her contingent fee agreement, but the court rejected Respondent's argument and

characterized her actions at that hearing as a voluntary withdrawal as counsel for the plaintiff

(vwhich the record shows is what happened) followed by a voluntary departure from the

courtroom (which the record shows was definitely not voluntary). Respondent's counsel, near
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the beginning of the hearing, advised the court that all the settlement funds had been distributed.

Respondent's counsel then attempted to elicit testimony from her regarding her fees, but this was

cut short by Judge Russo, who ordered counsel to focus only on the contempt charge and matters

relevant to it. The judge then questioned Respondent directly on what had happened to the

money, but Respondent would not answer the judge's questions, so the court held her in

contempt and ordered her jailed a second time until the money was disbursed pursuant to the

court's previous order. Relator's Ex. 27 and 28.

{T56} Although the trial court initially denied bond, Respondent was later released on

bond and the next day filed a notice of appeal of the court's holding of contempt. In December

2007, the appeals court upheld Judge Russo's finding of contempt and remanded the case to the

trial courtfor a determination of the status of the funds. Relator's Ex. 34. In its holding, and

significant to this case, the appeals court held that Respondent's disbursement of the funds she

had been ordered to hold in trust by the trial court, even though done in the period between

Former Counsel's filing of their motion to enforce charging lien and the withdrawal of that

motion, was a violation of the trial court's order. The court of appeals, in light of this finding,

held that a fnding of contempt was "clearly within the court'S discretion." Id. at p. 8.

{¶571 Upon receipt of the remand, Judge Russo immediately ordered that the show

cause hearing be resumed and set its resumption for January 9, 2008. Relator's Ex. 35. In her

order, the judge specifically instructed Respondent to bring all relevant financial records to the

hearing and produce them to Former Counsel, and also to produce all relevant records of time

and activity on the Tyus case. Respondent received this order.

{^58} In the meantime, on June 19, 2006 Fornner Counsel filed a civil suit against

Respondent alleging fraud, conversion/theft, embezzlement, and tortious interference with
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business and seeking compensatory and punitive darnages, in the Cuyahoga Common Pleas

Court and the case was assigned to Judge Timothy J. McGinty. Respondent counterclaizned for

fraud, interference with contractual relations; libel per se, abuse of process, and iiitentional and

negligent infliction of emotional distress. The court granted plaintiff Former Counsel's motion

for summary judgment and denied Respondent's motion for summary judgment on December

31, 2007 and awarded a judgment to Former Counsel, and against Respondent, in the amount of

$50,443 plus statutory interest. Relator's Ex. 36. However, Respondent appealed and the

Cuyahoga County Court of Appeals dismissed the appeal after determining that the trial court

has not ruled on all the claims before it and, therefore, has never made a final determination in

the case. The case remains pending with the trial court.

{^j59} When the show cause hearing resumed on Januaiy 9, 2008, Respondent informed

the eourt that she had been unable to locate her I()L'T'A records. Respondetit also testified at the

hearing in this case, that she did not attempt to reconstruct those records because she believed

that she had already provided them to the court. As a substitute for the production of those

records in compliance with the order of the court, she represented to the court that the contents of

those records had beer read into the record at the September 21(sic), 2006 hearing. The court

promptly found her in violation of yet another order of the court. Later in the hearing, after

giving her another opportunity to advise the court regarding what had happened to the money

and not receiving a straight-forward answer to the question, Judge Russo again found her in

contempt, ren2anded her to the county jail and scheduled a resumption of the hearing for January

15, 2008. Relator's Ex. 38 and 39.

{¶60} On January 14, 2008, Judge Russo decided to recuse herself from the case, citing

a referral to outside investigative authority regarding the location of the missing funds and the
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possibility that she might be called as a witness, and also cancelled the scheduled resumption of

the show cause hea.rin.g. Rela.tor's Ex. 41. At the time of the hearing in this matter, the court has

yet to set a date for resumption of this show cause hearing.

{¶6:1} On January 17, 2008, Respondent filed a second affidavit with the Supreme Court

of Ohio seeking the disqualification of Judge Russo, but as the judge had already recused herself

from the case, Chief Justice Moyer disrnissed the request as moot. Relator's Ex. 42.

{l^62} On February 11, 2008, Respondent appealed the second contempt finding.

Relator's Ex. 40. The court of appeals, on May 5, 21008 dismissed the appeal for failure to timely

file a brief. Relator's Ex. 46.

{l^63} Although Respondent did not tiznely file a brief, she did iie one on May 1, 2008.

In it, Respondent alleged that Judge Russo allowed Respondent's race and gender to affect her

partiality. Relator's. Ex. 45, p, 14. Respondent admitted in later testimony at the hearing that

she conducted no research to determine the racial makeup of Attorney Canlpbell's law firm

although Respondent alleged preferential treatment of them by Judge Russo because of their

gender and race. Likewise, Respondent was unable to cite any specific actions by the trial judge

such as improper racial or gender-based remarks that indicated an overt bias. Respondent

admitted that the sole basis for her allegation was that the judge had ruled against her on the fee

division issue and had had her jailed for contempt. Hearing Tr. 167-17 1, 3 )29, 330, 338.

{1164} On April 22, 2008, Respondent filed a petition for relief under Chapter 13 of the

Bankruptcy Code in the U.S. Bankruptcy Court for the Southern District of Ohio, which was

converted eleven m.onths later into a Chapter 7 proceeding. Respondent gave somewhat

conflicting testimony concerning this bankruptcy filing at the hearing in this matter. Respondent

testified that, although she filed her petition under Chapter 13 initially, her goal was to discharge,
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among other debts, the judgment awarded against her in Judge McGinty's court. Hearing Tr.

10 1, 165. Respondent also testified that her initial intent was to pay at least a portion of Foriner

Counsel's judgment. Hearing Tr. 345. But Respondent also testified that she did not file the

bankruptcy petition with the objective of discharging Former Counsel's judgment, but only as a

means to stay execution of that judganent while the case was on appeal. Hearing Tr. 292. On

October 15, 2008, Foraner Counsel filed an adversary action in the bankruptcy court contesting

the discharge of the judgment. Relator's Ex. 47.

{¶65} On March 31, 2010, the bankruptcy court denied Respondent's request to

discharge Former Counsel's judgment, citing evidence that Respondent had "committed a

wrongful act by disbursing the escrowed funds in contravention of the State Court order" and

further stating that "The Defendant's theory that the Plaintiff no longer had an interest in the

Escrowed Funds is simply disingenuous." Relator's Ex. 48, pp. 9-11.

{^66} Oin June 11, 2010, Respondent appealed the bankruptcy court's decision to the

U.S. District Court and on January 26, 2011 Judge Algenon L. Marbley affirmed the bankruptcy

court's decision. Relator's Ex. 50.

Alleged Violations ofD:R 1-102(A)(4)

g^67} Relator argues that Respondent violated DR 1-102(A)(4) in several ways. First, it

asserts that Respondent purposefully and knowingly took and kept a $50,000 fee and disbursed

$700 in expenses to herself in direct violation of several of the court's orders. Second. Relator

points to the finding of the bankruptcy court, affirmed by the C.I.S. District Court, that

Respondent committed a wrongful act and inflicted willful and malicious injury upon Former

Counsel. Third, Relator cites Respondent's ini,omplete and misleading statements made to the

court on September 21, 2006 tixrith regard to the status of the settlement funds as evidence of
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misrepresentation. Finally, Relator argues that the fact that Respondent, despite having a

judgment taken against her and being ordered to make payment to Former Counsel by Judge

Russo, has yet to pay Former Counsel anything is evidence of dishonesty and fraud.

{^, 68} The panel, after carefully examining all the evidence before it, fizlds by clear and

convincing evidence that Resportdent did violate DR 1-102(A)(4). The panel concurs with

Relator that Respondent made incomplete and misleading statements to the court at the hearing

on September 21, 2006, An examination of the transcript vfthat hearing discloses several

instances of Respondent's failure to answer, or providing incomplete answers to, direct questions

put to her by Judge Russo on the status of the funds entrusted to her by the court. Relator's Ex.

27, pp. 24-26. In the opinion of the panel, incomplete answers and refusals to answer are

misrepresentations. The panel also finds that Respondent misrepresented to the court that she

had not taken a fee from the Tyus settlement proceeds when in fact she had done exactly that on

June 23, 2006.

{^169} The panel also finds that a violation of DR 1-102(A)(4) occurred wlien

Respozldent distributed the Tyus settlement funds. The panel concurs with the U.S. Bankruptcy

Court that Respondent committed a wrongful act and inflicted willful injury to Former Counsel

whezl she did so, in the panel's opinion Respondent did what she did with malice toward Former

Counsel and as a deliberate action to misappropriate said funds. Respondent should have kalown

that the distribution was a violation of the orders of the court, so the panel finds that this

violation of the court's orders was done out of dishonesty or in perpetration of a fraud such that it

rises to the level of a violation of DR 1-102(A)(4).

{¶70} The panel is of the opinion that Respondent is correct that Judge Russo's order of

August 15, 2006 is superseded by the order of the Cuyahoga County Cotart of Appeals of

19



December 24, 2007 remanding the conteznpt case to the trial court and ordering it to hold a

hearing to detennine which parties are owed money and what amounts, if any; the respondent is

retaining that do not belong to her. Relator's Ex. 34, p. R. VJhile the case was before the court of

appeals on appeal of the contempt charge, the panel notes that the court had the entire record

before it and chose not to order Respondent to comply with Judge Russo's order of August 15,

2006. liistead, it ordered another determination hearing. This hearing, although commenced, has

never been coanpleted by the trial court and the determina.tion ordered by the court of appeals has

never been made. In light of these circumstances, the panel. declines to find that Respondent's

continued failure to pay Former Counsel is a violation of DR 1-102(A)(4).

{qJ71} Likewise, the panel finds that Respondent's failure to pay the judgment awarded

against her by the Cuyahoga County Coniznon Pleas Court in the civil action filed by Former

Counsel does not rise to a violation of DR 1-102(A)(4) because said judgment has also not been

finalized due to the finding of the Cuyahoga County Court of Appeals that the trial court has not

finalized its, determination of the case.

Alleged Violations of DR-1 D2(A)(5), DR 1-102(A)(6), Corresponding Rules ofProftssional
Conduct.. and Prof.' Cond. R. 8.2(a)

{¶72} Relator next alleges that Respondent is in violation of DR 1-102(A)(5) and its

counterpart, Prof Cond. R. 8.4(d), DR 1-1.02(A)(6) and its counterpart Prof. Cond. R. 8.4(h), and

Prof. Cond. R. 8.2(a), due to Respondent's violation of court orders, Respondent's behavior that

resulted in two findings of contempt, and Respondent's public, written, accusation of racial and

gender bias on the part of the trial judge.

t¶73} First, the panel is convinced that Respondent believed she was entitled to take her

fee out of the Tyus settlement funds, but Respondent also admitted at the hearing that she was

aware that she was under a court order not to do so until such time as the court ruled in the
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disposition of the remaining funds. I:lowever, Respondent read the court's entzy of June 22,

2006 as creating a"Iegal window" that permitted her to disburse the funds without the court's

resolution of the fee dispute. The panel disagrees with her interpretation of the wording of the

courtys entry. It is the opinion of the panel that the entry makes clear that, although Former

Counsel had withdrawn their motion to enforce charging lien, they intended to file another post-

judgment motion. Since th:e court made no mention of any release of the funds being held by

Respondent, her detei-inination that this entry permitted her to disburse the funds, and pay herself

a fee in the process, was irresponsible, reckless, and a. violation of the court's order of June 12,

2006. As it was a violation of the court's order, the panel finds, by clear and convincing

evidence, that it is a violation of DR 1-102(A)(5) and DR 1-102(A)(6).

{^74} Second, Respondent violated the court's order to appear for the August 23, 2006

show cause hearing when she arrived seventy minutes late for that hearing. The panel is mindful

that the late arrival of an attorney for a hearing is not normally a violation of any Rule of

Professional Conduct. However, in this case Respondent had been ordered to appear by the

judge in the courtroom at a definite time on a definite date under a clearly communicated threat

of a contempt charge, and Respondent failed to do so, not by a few minutes, but by well over an

hour and then failed to give a reasonable excuse for her late arrival. R.espoildent's oYAy excuse

was that she was unable to leave Columbus any earlier than she did. The panel finds, by clear

and convincing evidence, that this is also a violation of DR 1-102(A)(5) and DR 1-102(l-j.)(6).

{¶75} Third, Respondent violated the court's order to produce her IrJLTA records at the

January 9, 2008 continuation of the show cause heaxing. Here again, Respondent had received a

specific order from Judge Russo to produce her IOLTA and financial records in the courtroom at

a definite time on a definite date, and Respondent failed to do so. Again, Respondent had no
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reasonable explanation.for why she had failed to comply with the court's order. When the judge

asked Respondent where her records were, her only response was that the contents of those

records had been read into the record of the. September 23, 2006 hearing. Respondent attempted

at the hearing in this matter to justify her behavior by explaining that she thought the judge

would allow her to pull the records from the file. However, this explanation rings hollow,

because Respondent admitted under questioning that she did nothing to prepare for the hearizig

and wasn't even sure that she had produced the proper records in the previous hearing. 7-iearing

Tr. 405-411. Respondent did not obtain a transcript, she did not obtain copies of any of the

exhibits fronl the previous hearing, and she did not call her bank and try to obtain copies of bank

statements. The panel finds; by clear and convincing evidence, that this lack of any atternpt to

comply with the specific order of the court is also a violation of Prof. Cond. R. 8.4(d) and Prof.

Cond. R. 8.4(h).

{^76} Fourth and most troubling is Respondent's accusation, found iri the merit brief she

filed witb the Cuyahoga County Court of Appeals concerning her second contempt charge, that

Judge Russo denied her a hearing and reduced her attorney fees becat7se of raeial and gender

bias. The panel understands Respondent's frustration with Judge Russo. It is difficult for the

panel to understand why the judge prevented Respondent's attorney; Edward Parks, from

completing his examination of Respondent for the purpose of putting evidence on the record

detailing her services to the Tyus family at the April 28, 2006 hearing or why the judge ordered

Respondent from the courtroom during the August 15, 2006 hearing without giving her an

opportunity to present the same evidence.

{1j77} But the panel notes that Respondent filed t,,N-o affidavits of disqualification with

the Supreme Court of Ohio alleging bias on the part of Judge Russo and both were found to be
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without merit by Chief Justice Moyer, Respondent's Ex. F and G. The panel is also mindful that

the Supreme Court of Ohio has set fortb. an objective standard with regard to attorney

misconduct in this area in Disciplinary C`ounsel v. Gardner, 99 nhio St.3d 416, 2003-Ohio-4048.

The Court stated in that case that, to be able to survive scrutiny in a disciplinary case, statements

an attorney makes about the integrity of a judicial officer must be supported by a reasonable

factual basis. In the opinion of the panel, R.espondent was within her rights and obligations as an

attorney when she made her charges of bias in seeking the judge's disqualification, even though

both requests were later found to be meritless.

178} However, Respondent's later charge of racial and gender bias against the ju.dge

does not; in the opinion of the panel, survive the reasonable factual basis test set f'orth in

Gardner. Respondent, who is a black female, alleged that she had been treated disparately from

what she believed were the white, male members of Former Counsel's law firms as the basis for

her allegation of racial and gender bias. Chief Justice Moyer wrote about the effect of

unfounded racial bias claims made against judges in In Re Disquaiification of Cunningham, 100

Ohio St.3d 1216, 2002-Ohio-7470:

_Allegation.s of racial.bias are.among the most serious and damaging claims. that
can be dir.ected at a judge, since siich allegations, if true, would not only
constitute a violation of the judge's oath of office and the Code of Judicial
Conduct, but also would strike at the very heart of the integrity of the judiciary.
In order to warrant a judge's disqualification, these claims must be demonstrated
by clear evidence that establishes the existence of bias. Id. at ^,2.

f¶791 Respondent admitted during. the hearing in this matter that she conducted no

research with regard to the racial makeup of Former.Counsel's finns, Respondent could point to

no specific actions or racial- or gender-based remarks made by Judge Russo that indicated bias,

and Respondent could cite no instances of anyone else who advised her that they had had a

similar experience with Judge Russo. Also, Respondent's charge of gend.er bias has a difficult
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time surviving the reasonableness test in light of the fact that both the judge and. Respondent are

females. Given this complete lack of substantiation of both allegations, the panel finds, by clear

and convincing evidence, that they were unreasonable and therefore finds violations of Prof.

Cond. R. 8.4(d), Prof. Cond. R. 8.4(h), and Prof Cond. R. 8.2(a).

Alleged Violations of DR 2-106(A)

f¶8{1} Relator also alleges that Respondent is in violation of I7R 2-106(A). Relator's

argument is that Respondent billed her client in the Tyus case over $700 for expenses that were

incurred after the lawsuit was settled and were specifically incurred as the result of the

respondent attempting to defend her fee in Judge Russo's courtroom and on appeal, and therefore

should not have been billed to the client at all. Respondent's counter-argument is that she

irieurred these expenses in defense of her client's interests and therefore no violation occuzzed.

{^!181} The panel notes that DR 2-106(A) reads as follows: "a lawyer shall not enter into

an agreement for, charge, or collect an illegal or clearly excessive fee." A review of the items listed

in Relator's Ex. 13 discloses that Respondent did not charge her clients an illegal or clearly

excessive fee in that document. Rather, Respondent charged them for expenses, and the rule

cited by Relator does not appear, on its face, to apply to expenses. In order to find a violation of

DR 2-106(A), the panel would have to assume that the Court, in adopting this rule, intended to

insert a word into the rule that was not there when the rule was adopted. Since the Court did not

insert the words "costs" or "expenses" into the rule, the pariel declines to so as well. The panel

also notes that the current equivalent to DR 2-106(A), Prof. Cond. R. 1.5, likewise does not

contain either of the words "costs" or "expenses.'"i Therefore, since the rule on its face does not

prohibit an attorney from charging his or her clients excessive costs, the panel recomniends that

this charge be dismissed.

i Cf. Model Rule of Professional Conduct 1.5(a).
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Alleged 1`iolat°ions ofL?R 5-101(A) (1)

{1^82} Relator next alleges that Respondent is in violation of.DR 5-101(A)(1). Relator's

argunient coneerning this issue is that Respondent violated this discipl'znary rule when she sought

and obtained her client's signature on the settlernen.t agreement in which her client agreed to be

responsible for Former Counsel's fees and expenses advanced, and then continued to represent

her for a period of seven weeks thereafter. Respondent believes that her client's interests and

those of her own were in alignment, and that no conflict was present, because her client was

responsible for Former Counsel's fees and their expenses advanced and this had nothing to do

with her fees and the expenses she had advanced.

{¶83} As held by the Suprezne Court in Fox & Assoc. C,"o., L.P.A. v. Purdon ( 1989); 44

Ohio St.3d 69, a client remains responsible to pay the fees due to and costs incurred by a prior

attorney. Tn the opinion of the panel, the settlement agreement executed by Respondent arid her

client does nothing more than remind the parties of that fact in writing. Therefore, the panel

finds that the allegation of a violation of DR 5-101(A)(1) was not proven by clear and

convincing evidence and recommends that said allegation be dismissed.

{¶84} In surnmary of all of the foregoing conclusions of law, the panel finds, by clear

and convincing evidence, that Respondent has violated DR 1-102(A)(4), DR 1.-102(A)(5), DR 1-

1 02(A)(6), Prof. Cond. R. 8.2(a), Pro£ Cond. R. 8-4(d), and Prof. Cond. R. 8.4(h). The panel

finds that Respondent did not violate. DR 2-106(A) and DR 5-101(A)(1) and recommends that

those allegations be dismissed.

MITIGATIOllss AGGRAVATION AND SANCTION

f¶85} With regard to the factors in aggravation that niay be considered in favor of a

more severe sanction for professional naisconduct listed in BCGD Proc. Reg. 10(B)(1), Relator
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argued that Respondent (a) engaged in a pattern of znisconduct, (b) committed multiple offenses,

(c) has refi.ised to acknowledge the wrongful nature of her conduct, (d) acted with a dishonest

and selfish xnotive,(e) failed to make restitution, and (f) caused harm to Judge Russo through her

unreasonable accusation of racial and gender bias, the courts by filing a plethora of litigation,

Forrner Counsel by not paying their claim for fees, and her client by creating an impermissible

conflict of interest and charging improperly for expenses.

{jj86} The panel finds, by clear and convincing evidence, that Respondent did engage in

a pattern of misconduct and committed multiple offenses. Respondent violated a number of

court orders and was held in contempt twice as a result.

{^87} The panel disagrees that Respondent has refused to acknowledge the wrongful

nature of her conduct. While some of Respondent's conduct was based on her interpretation of

the law, some of her conduct was clearly wrong, and she acknowledged that it was wrong at the

hearing in this matter.

{"8} In regard to the allegation that Respondent acted with a dishonest and selfish

motive, the panel agrees that Respondent did so when she distributed the remaining settlem.ent

funds in violation of the court's order.

{¶89} In regard to the allegation that Respondent has failed to make restitution, the

panel does not find this to be an aggravating factor, given the status of the contempt and civil

cases before the trial courts and the panel's finding in ^7tJ above that the order of the trial coiut

that Respondent pay Former Counsel is not currently in effect and the panel's note in T71 above

of the finding of the Eighth I7istrict Court of Appeals that the trial court has not finalized its

determination of the civil action filed against Respondent by Former Counsel.
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{4q,90} Relator alleged in its closing argument that Respondent caused harm: to Judge

Russo through her unreasonable accusation of racial and gender bias, the courts by filing a

plethora of litigation, Former Counsel by not paying their claim for fees, and her client by

creating an impermissible conflict of interest and charging improperly for expenses. The panel

agrees that Respondent caused harm to Judge Russo and the courts and finds this is an

aggravating factor, but in light of its finding in T,9j81 and 83 above, the panel finds that no harm

was caused to Respondent's client.

{¶91} With regard to the factors in mitigation that may be considered in favor of less

severe sanctions for professional misconduct listed in BCGD Proc. Reg. 1O(B)(2), the panel

unanimously finds, by clear and convincing evidence, that Respondent (a) has no prior

disciplinary violations, (b) made full and free disclosure to Relator, (c) has good character and

reputation, and (d) has had other sanctions imposed upon her for her niisconduct in the form of

actuall jai; time as the result of the court's findings of contempt.

{92} In its prehearing br.ief, Relator recommended that Respondent receive between a

two-year suspension and an indefinite suspension, but at the hearing advocated only an indefinite

suspension. Respondent, in her prehearing brief, argued in one part that she should receive no

more than a public reprimand, and in another part that the matter should be dismissed. Relator

presented authority to the panel in support of its recommendation. Respondent presented no

authority in support of her recommendation.

{¶93} The panel reviewed both parties' recommendations in light of the findings of fact,

conclusions of law, factors in mitigation and aggravation, and precedent established by the

Supreme Court of Ohio.
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{l^94; The panel believes that guidance on the appropriate sanction is found in the case

ofDisciplincaYy Counsel v. Simon-Seyraaour, 131 Obio St.3d 161, 2012-OIzio-114. In that case,

the respondent was found to have violated several professional. conduct rules, among them DR. 1-

102(A)(4) and Prof. Cond. R. 8.4(c). 7'he respondent in that case was hired to probate an estate

but took funds from the estate without court approval, eventually causing an overdraft on lier

trust account. To cover this, the respondent falsely reported to the probate court that she had

made disbursements to pay estate obligations. The respondent later repaid the estate more than

she owed it, but never provided a full accounting to the estate's administrator. The Court

adopted the parties' consent-to-discipline agreement, as recommended by the Board, of a two-

year suspension, with six months stayed, with the condition that the respondent complete five

hours of CLE in trust account management as a condition of the stay.

{¶95} Also instructive is the case of Disciplinary Counsel v. Sta^f^f^'oYd, 131 Ohio St.3d

385, 2012-Ohio-909. In that case, the respondent, in divorce proceedings, abused the discovery

process and made several inaccurate statements or omissions tO the tribunal and opposing

counsel. The respondent also misled the court in a motion in order to insert a new charge into a

pleading. The respondent engaged in dishonesty, fraud, deceit, or misrepresentation, and failed

to inform a tribunal of all relevant facts. In another naatter, the respondent in that case instructed

a subordinate attorney to prepare a motion that maligned a judge and made statements and

misrepresentations in a motion that further maligned the judge, which adversely reflected on the

respondent's fitness to practice law. The Court ordered in that case that the respondent be

suspended for one year.

{1196} The panel also finds instructive the case of Disciplinary Counsel v. FYost, 122

Ohio St.3d 219, 2009-Ohio-2870. In that case, the respondent repeatedly leveled unfounded
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accusations of racial bias and other impropriety against a federal judge. The Court inaposed an

indefinite suspension in that case, although the saziction was due in significant part to other rule

violations.

{¶97} Based on the foregoing, the panel reconlznends that Respondent receive a two-

year suspension from the practice of law, with one year stayed on the conditions that Respondent

commit no further misconduct and as set forth below.

{^98} Both parties argued the issue of restitution at the hearing in this matter and in

post-hearing briefs filed at the request of the panel. The panel notes Relator's argument that

Respondent, in her post-hearing brief, stated that she advised her client that she placed the value

of Former Counsel's services in. the Tyus case at $8,232, and also notes that she has never

contested Former Counsel's claims f or reimbursement of expenses in the amount of $2,943.70.

The panel also considered the recommendation of Relator that payment of the total of $50,443 in

fees and costs by Respondent to Former Counsel, as ordered by the trial cottrt in the Tyus case,

be made a condition of a stay of any sanction. The panel is unwilling to comply with Relator's

request as it is of the opinion, after having sifted through all the hearings and motions filed in the

various cases involving this matter, that Respondent has never been afforded the opportunity to

present evidence of the work she performed for her client in that case to the court or to finish her

cross-examination of Former Counsel on their claims for fees and reimbursement for costs

advanced. In the opinion of the panel, the trial court should complete its work in the contempt

case against Respondent as ordered by the court of appeals aiid then enter the order it deems

appropriate before restitution should attach.

{¶99} Therefore, the panel recommends that the stay set forth in^197 above and

Respondent's return to the practice of law also be conditioned upon the payzTi:ent, or an
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arrangement satisfactory to Relator to make payment, of any additional aniounts that may be

ordered paid by Respondent to Former Counsel by the Cuyahoga County Common Pleas Court,

after it holds the hearing ordered by the Cuyahoga County Court of Appeals in Appeal No.

88780.

f^100) As a final matter, the panel recommends that restitution not be ordered with

regard to the civil case filed against Respondent, as also recommended by Relator.

BOARD RECOMMENDATION

Pursuant to Gov. Bar R. V, Section. 6, the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on Apri14 and June 6, 2013.

The Board adopted the Findings of Fact, Conclusions of Law, and Recorrunendation of the panel

and recommends that Respondent, Joy Lenore Marshall, be suspended from the practice of law

ip. Ohio for tA-o years, with one year stayed subject to the condition contained in^99 of this

report and that she engage in no further misconduct. The Board further recommends that the

costs of these proceedings be taxed to Respondent in any disciplinary order entered, so that

ex.eeution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and llisciplYne of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendation as those of the Board.

RICHARD O'VE, Secretary
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