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MOTION

Now comes D.M., by and through counsel, and respectfully moves this Court for an

Order staying the Decision of the First I)istrict Court of Appeals pending this appeal. As D.M. is

a minor child with no funds, D.M. would request that this Motion be granted with no bond.

Since the First District issued its Opinion in this case, the State of Ohio, in reliance on

that Opinion, has instituted the practice of summarily refusing to provide not only the police

report Form 527(b), but other discovery as well. The following three cases illustrate the chilling

effect In re D.ltil has had on open discovery in I-larniltota County Juvenile Court.

t. In re A.C'., Case No. 12-11408, State of Ohio has refused to turn over Form 527,

despite being ordered to do so by the trial court. The State has filed three appeals based on .Inre

D.M., thereby halting resolution of this case.

2. In f°e T, if, Case Nos, 12-6697, 12-6700 & 12-6702. Although these cases do not

involve a bindover, the State of Ohio has refused to provide the Form 527(b), despite the trial

court ordering that it be turned over todefense counsel. The State of Ohio, in its motion filed

March 4, 2013, relies on In re D.M. to justify its refusal to comply with discovery requests and

the trial court's order.

3. In re D.P., Case Nos. 13-5908 & 13-5909. This case was set for bindover hearing

on August 5, 2013, Defense counsel has filed three motions to compel discovery, asking the

State to provide three 9-1-1 tapes that were made in connection with the cases; a color copy of

the photo array, as the one provided is difficult to see; and D.P.'s text message records which

were read by the detective during the taped izlterrogation of D.P. Once again, in relying on In re

D.M, the State refused to supply the requested items. At the bindover hearing on August 5, the

State of Ohio, with the trial court's approval, again refused to provide defense counsel the 9-1-1



tapes and D.P.'s phone records. Defense counsel was finally permitted to view the color copy of

the photo array at the hearing.

Affidavits from defense counsel on these cases are attached as Exhibits.

It is the hope of D.M. that this Court has accepted jttrisdiction of this case to overturn the

Decision of the First District Court of Appeals wliich has severely limited the aiscoveryto which

a juvenile is entitled. However, it will most likely be several months before this Court issues its

decision in this matter. In the interin.l, unless the First District's Decision in this case is stayed,

the State of Ohio will continue to rely on the Decision in refusing to provide the discovery

necessary for counsel to prepare an adequate defense.

Vi-'FI1;:IZ:I;FORE; D.M. respectfully requests that this Court issue an Order, without bond,

staying the Decision of the First District Court of Appeals.

Respectftilly submitted,

GORDON C. MAGELL (0083770)
1-lamilton County Public Defender's Office
230 E. Ninth Street, T'hird Floor
Cincinnati, Ohio 45202
Phone: (513) 946-3846
Facsimile: (513) 946-3808
GMagella g)cros.hamilton-co.org
Counsel for D.M.

CFR.TIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was personally served upon 1'hilip R.

Cummings, Assistant 1-lamilton County T-'rosecuting Attorney, this 12th day of August, 2013.

GORDON C. iVIAGELLA 0083770)
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AFFIDAVIT

Now comes Allison E. Hild, being duly sworn and cautioned, and states the following:

12-11408.
I am defense counsel for A.C. in I-Iamilton County Juvenile Court Case No.

2. 1 have reqLtested that the State of Ohio provide me with discovery, including the
police report Form 527, for the bindover hearing; the trial court also issued an order that the full
Form 527(a & b) be turned over in discovery or the information contained in the form would be
excluded.

3. The State of Ohio has refused to provide the full Form. 527 in discovery,

4. The State of Ohio has filed three appeals in A.C.'s case based on In re D.M.
thereby delaying resolution of the case.

5. I am also defense counsel for T.W. in Hamilton County Juvenile Court Case Nos.
12-6697, 12-6700 & 12-6702.

6. I have requested that the State of Ohio provide me with discovery, including the
police report Form 527, for the trial in these matters; the trial court also issued an order that the
Ii'orm 527(b) be turned over in discovery.

7. Despite the fact that T.W.'s is not a bindover case, the State of Ohio has refused
to provide me the Form 527(b), citing In re D.11i1 in its March 4, 201.3 motion to justify this
refusal.

CUA^
Allison E. Hild

L

Sworn to and subscribed in mv presence this day of August, 2013.

OU TEmMEL, Attarmy At I^w
^CTAltY Pi1RiC • STATE OF OHfQ

^y mm6sa ros no explration date
Sec. 947.03 R.C,

, ^.^ ... _-^r ►
Notary Pu 1ic
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AFFIDAVIT

Now comes Alison P. Hatheway, being duly sworn and cautioned, and states the
following:

1. I am defense counsel for D.P. in Hamilton County Juvenile Court C;ase Nos.
13-5908 & 13-5909.

2. This case was set for bindover hearing on August 5, 2013. Prior to that date, I had
filed three xnotions to compel discovery, asking the State to provide three 9-1-1 tapes that were
made in connection with the cases; a color copy of the photo array, as the one provided is
difficult to see; and D.P.'s text message records which were read by the detective during the
taped interrogation of D.P. Once again, in relying on .In re D..Itil, the State refitsed to supply the
requested iterns.

3. At the bindover hearing, the State of Ohio, with the trial court's approval, refused
to provide me the 9-1-1 tapes and D.P.'s phone records. I was finally permitted to view the color
copy of the photo array.

Alison . way

Sworn to and subscribed in zny presence this dav of August.2013_

^tIALr.'

^ S^..s 3 .........•.S.#^.__ .

By^lOp^ ^' ''- ^ ..•:4K1
•^rrlssss^

1^tCkiEI.ETEMMEI.t
AttomeY At '^°"
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IN THE COURT OF AFPEALS
[ENTERED

FIRST APPELLATE D►ISTEICT OF OHIO FEB 2 7 2013
HAMILTON COUNTY, OHIC'i

IN RE: D.M. APPEAL NO, C-12o794
TRIAL NO. 12-9552z

JfTpGMENTEN7'RY.

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is reversed and cause remanded for the reasons set

forth in the Opinion filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allotivs

no penalty and orders that costs are taxed under App. R. 24,

The Court further orders that i) a copy of this Judgment with a copy of the Opinion

attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

under App. R. 27.

To the clerk:

Enfier upon the jou nalf the c t on Frbruary 27, 2013 per order of the court.

_.-....sz..... . '
I3y:

Presiding Judge
, . __ _.--- ---,

D1 ttl 113329
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COURT OF APPEALS
Criminal Appeal From: Hamilton County Court of Common Pleas, Juvenile Division

Judgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeal: February 27: 2013

Joseph T. Deters, Hamilton County Prosecuting Attorney, and Philip R. Cummirigs,
Assistant Prosecuting Attorney, for Appellant,

Gordon C. Magella, for Appellee.

Please note: this case has been removed from the accelerated calendar.



OHIO FIRST llISTRICT' CUUttT OF APPEALS

^

Per Curiam. ^^8 ^ 7 ZQ^3

(j(l} Plaintiff-appellant, the State of Ohio, appeals from the trial court's

judgment dismissing this case on the ground that the state failed to comply with a

discovery order. For the following reasons, we reverse and vacate the trial court's

judgment and remand this case for further proceedings,

{12) The state alleged that defendant-appellee, D.M., a juvenile, had

committed an act which, if committed by an adult, would have constituted

aggravated robbery. fihe state subsequently moved the trial court to relinquish

jurisdiction and to bind D.M. over to the general division of the common pleas court.

Prior to the probable-cause portion of D.M's bindover hearing, defense counsel

requested Brady materials and discovery from the state. See Brady v. Maryland,

373 U.S. 83, 83 S.Ct. 1194,1o L.Fd.2d 215 (1963). The state responded, but D.M. was

unsatisfied ti,ith the amount of information provided. D.M. therefore moved the trial

court for an order compelling the state to comply Nvith the discovery request and

asked for numerous items including h-vo police reports, a"30f report" and a "527(b)

report."

{^3} At the hearing on the motion to compel, the state argued that (i) it had

already provided D.M. with any Brady material that it had in its possession and 1 vith

the ecidence that it intended to use at the probable-cause hearing, and (2) the police

reports were privileged work product and therefore were rnot discoverable. FolloEVing

the hearing, and without examining the documents, the trial coui-t ordered the state

to pravide defense counsel with the 301 and 527(b) reports. The state refused, D.M.

then moved the trial court to dismiss the case tinder Juv.R. 24(C) based on the state's

2



a OHIO FIRST DISTRICT COURT OF APPEALS

failure to abide by the trial court's discovery order. Follouring a hearing,

court granted D.M.'s motion. This appeal ensued.

NTERED

FEB 2 7 2013

{114} In its first assignment of error, the state alleges that the trial court

erred as a niatter of law an dismissing the complaint. Specifically, the state contends

that the trial court's discovery order had been illegal because it had ordered the state

to release privileged material. Therefore, the state argues, its refusal to comply vvith

the discovery order could not properly be the basis of a dismissal.

The Probable Cause Hearing and Limits on Discovery

{Ij5} Before addressing the issue of privilege, we must first determine what

materials are discoverable by a juvenile prior to a probable-cause bindover hearing.

{$ 6} To establish probable cause that a juvenile committed an offense, the

state must prodde credible evidence of every element of the offense that "raises more

than a mere suspicion of guilt, but need not provide evidence proving guilt beyond a

reasonable doubt." St-aPe v. lacona, 93 Ohio St.3d 83, 93, 752 N.E.2d 937 (2001).

The trial court must "evaluate the quality of the evidence presented by the state"

establishing probable cause as well as any evidence presented by the juvenile that

attacks probable cause. Id.; see also Iyt re A.J.S., 120 Ohio St.3d 185, 2008-C)lxio-

5307, 897 N.E.2d 629, 1142-43. During this hearing, the trial court does not act as

the ultimate fact-fiinder and makes no determination as to guilt or innocence. In re

A.J.S. at 1144•

{¶7} While the probable-cause hearing is quite limited in scope, it is

nevertheless a"critically important stage" in juvenile proceedings since it determines

whether the juvenile will be tried as an adult. Iacona at 91. The hearing therefore

must "measure up to the essentials of due process and fair treatment." Id., citing

3



(3MO FIRST DISTRICT COURT OF APPEALS

^rv-rERED

FEB 2 7 2013
Kent v. United Stzztes, 383 U.S. 541, 562, 86 S.Ct. 1045, i.6 L.Ed.2d 84 (19 6 a laor

this reason, the Ohio Stipreme Cotzrt has held that a juvenile facing a probable-cause

hearing is, upon request, entitled to Brady materials from the state. Iacona at 91.

{$S} Based on similar notions of fairness and due process, the Eight

Appellate District held that, absent a limiting-order under Juv.R. 24(B), a juvenile is

entitled to discovery "coextensive" with the issues to be determined at a bindover

hearing. In reA.M., 139 Ohio App.3d 303, 305-3o6, 743 N.E.2d 937 (8th Dist.2000).

Given the narrow parameters of a probable-cause hearing, the In re A.M. court

suggested that discovei-y may be limited to the evidence that the state intends to use

at the probable-cause hearing. Id. at 309. Citing Iai re A.M. with approval, in State v.

Gilbert, 6th Dist. No. f,-o3-1278, 2oo5-Ohio-2350, 1(13, the Sixth Appellate District

held that, prior to a probable-cause hearing, a trial court may limit discovery to

evidence "relevant" to that hearing. The Gilbert court also determined that a juvenile

had the right to discover the evidence that the state intended to offer to establish

probable cause. Id. at T 12.

1119} We are obviously bound by Iacona. And we are persuaded by In re

A.M. and Gilbert to the extent that those cases hold that a juvenile is entitled to

discover the etidence that the state intends to use at a probable-cause hearing. But

tive reject the language in In r•e A.M. and Gilbert holding that a,juvenile is entitled to

discovery "coextensive" Mt.h or "relevant" to the issues to be determined in a

probable-cause hearing. We find that this language is susceptible to an overly

expansive interpretation. A probable-cause hearing is not an adjudication, jeopardy

does not attach, and a juvenile facing a bindover does not present a defense in the

traditional sense of the word. In r°e A.J:S., g2o Ohio St,3d 185, 2oo8-Ohio-5307, 897

4
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ENT°ERED

FEB 2 7 2013NX.2d 629, at t 44; 111 re A.M. at 308. In addition, the outcome of aindover
.^...^.^.."

proceeding necessarily determines whether Juv.R. 24 or Crim.R. 16 will govern

discovety in a given case. There are vast differences between Juv.R. 24 and Crim,R.

16, and if one applies the other does not. Juol.R. i(C)(2); Crim.R. i(C)(5). We

therefore hold that prior to a probable-cause bindover hearing, the state must

provide to a juvenile upon request only (i) any Brady materials in its possession and

(2) the evidence that the state intends to use at the probable-cause hearing.

($10) We note that our holding is applicable to the probable-cause heai•ings

for both mandatory and discretionary bindover proceedings.

D.M's Motion to Compel

{lJ11) We review the trial court's ruling on discovery matters under an abuse-

of-discretion standard. Grace v. Mastruserio, 182 Ohio App,3d 243, 2007-Ohio-

3942, 912 N. E.2d 6o8, 113 (1st Df st.)

(¶12) The state in this case had provided D.M. lArith the names of three

witnesses, copies of statements by D.M. and two other ilritnessss, as well as b,M.'s

"waiver of rights" form. D.M.'s motion to compel discovery suggests that D.M.

believed that he was entitled to full discovery prior to the probable-cause hearing.

D.M. moved the trial court to order the state to release a surveillance Nideo, text

messages, phone records, a gun, Nictim statements, "IDs," medical records, and

police reports. In response, the state represented to the trial court that it had

provided discovery concerning the eNridence that it intended to introduce at the

probable-cause hearing, as well as any exculpatory evidence that it had in its

possession. D.M. did not offer any direct response to these arguments, did not

.5
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properl.y challenge the state's response under Brady, and instead simpi

that he was entitled to the items requested.

{1131 Under these circumstances, we hold that the trial court abused its

discretion when it ruled that the state was required to provide D.M. ivith the 527(b)

and 301 police reports. And since the underlying discovery order was erroneous, we

hold that the trial court erred when it dismissed this case under Juv.R. 24(C) based

on the state's failure to abide by the order. The state's first assignment of error is

therefore sustained.

Privilege and the Necessity for a Hearing

{T14} Although the issue of privilege is moot, we choose to address it since

this issue may arise during D.M.'s adjudication should he remain in juvenile court.

{1115} The burden to establish privilege is oii the one asserting it. Peyko v.

Frederick, 25 Ohio St.3d 164, 495 N.E.2d 918 (agM). In this case, the state claimed

that the 527(b) and 301 police reports were privileged work product and therefore

were not discoverable. See duv.R. 24(A) and Juv.R. 24(A)(3). The tvork-product

doctrine "shelters the mental processes of the attorney, providing a pritiileged area

within ivhich he can analyze and prepare his client's case." United States v.1Vobles,

422 U.S. 225, 238, 95 S.Ct. 2160, 45 L.Ed.2d 141 (1975); see also Squire, Saxarlers &

âcrnpsey, L.L.P. u. Giuoudan Flavtars Carp., 127 Ohio St.3d :tbl, 2ozo-Ohio-4469s

937 N.E.2d 533, 1155. The doctrine is "grounded in the realities of litigation in our

adversary system." Nobles at 238. One of these realities "is that attorneys often must

rely on the assistance of investigators and other agents in the compilation of

materials in preparation for trial." Id. The work-product doctrine therefore protects

6
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"nnatea•ial prepared by agents for the attorney as well as those prepar d by the

attorney himself' in preparation for trial. Id.

$1(16} To preclude allegedly privileged materials from discovery, the party

claiming the privilege must move the trial court for an order limiting discovery under

Juv.R. 24(B). If the moving pai•ty can articulate a factual basis to support a good

faith belief that the contested item may be privileged, the trial court must conduct an

evidentiary hearing and/or an in camera re`riew of the contested item before ruling.

Mash•userio, 182 Ohio A.pp.3d 243, 2007-Ohio-3942, 912 N.E.2d 6o8 at 1i 38;

Stegman u. Nickels, 6th Dist. No. E-o5-o6g, 2oo6-Ohia-4918. Unsupported

assertions of counsel, as occurred in the present case, do not constitute an

"evidentiary hearing" and ivz$1 not suffice to establisla prixTilege. Peyko, 25 Ohio St.3d

at 1.66, 495 N;E.2d 918. Should the moving party fail this preliminary showing, the

trial court may rule without first conducting a hearing or in camera review. Where a

hearing is warranted, the trial court may (i) find that an item is not privileged and

therefore is discoverable; (2) find that an item is priAleged in its entirety and is not

discoverable; or (3) may order privileged portions of an item to be redacted before it

is discoverable.

{1117} In its second assignment of error, the state argues that the trial court

abused its discretion by imposing "the harshest sanction of dismissal." Given the

idisposition of the state's first assignment of error, this assignment of error is moot

and we decline to address it. App.R. 12(A)(.z)(c).

$^18) We reverse the trial court's judgment dismissing the state's case and

we remand this cause for further proceedings consistent with law and this opinion.

Judgment reversed and cause remanded.

7



, OHIO FIRST nIS'rRICr Ct)UT2.'I' OF APPEALS

HF.Nr)ozat, P.J. Htt,DEBuAxv`r and CUNNINGHAM, JJ.

Please Note:

The court has recorded its own entry on the date of the release of this
decision.

TERED

FEB z 7 2013
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