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L INTRODUCTION

On July 18, 2012, the Public Utilities Commission of Ohio (the “Commission”) approved
the third Electric Security Plan (“ESP 3”) proposed by Intervening Appellees Ohio Edison
Company, The Cleveland Electric Hluminating Company and The Toledo Edison Company
(collectively, the “Companies”). ESP 3 was approved as part of the Commission’s review of a
Stipulation agreed to by over nineteen parties representing a variety of interests. This case
involves a review of that decision. As shown below, the Commission’s review and approval of
ESP 3 and the Stipulation complied with the Commission’s statutory obligations, the
Commission’s own procedures and this Court’s precedents. Accordingly, the Commission’s
order approving ESP 3 should be affirmed by this Court.

As specified in Ohio Revised Code Section 4928.143, an ESP is one of two methods to
provide a Standard Service Offer (“SSO”). Retail electric generation service is a competitive
(i.e., unregulated) service in Ohio. See R.C. § 4928.03, App. at 15.' An SSO provides the rates,
terms and conditions for retail electric generation service provided by an electric distribution
utility to the utility’s customers where the customers choose not to “shop” for this service with a
competitive retail electric service (“CRES”) provider. As an alternative to an ESP, an electric
distribution utility is permitted to provide SSO service through a Market Rate Offer (“MRO"),
See R.C. §4928.142, App. at 18-21. As the name implies, an MRO requires the electric
distribution utility to procure generation and other services making up retail electric generation
service through a market-based or competitive bidding process (“CBP”), such as an auction. An

ESP may also include a CBP, and include other elements such as distribution service provisions

' «“App.” refers to the Companies’ Appendix and “Supp.” refers to the Companies’
Supplement. “Tr.” refers to the transcript for the Commission hearings for Case No. 12-1230-
EL-SSO. The transcripts are cited by volume and page number.



and riders designed to recover certain types of costs. Of particular importance here, an ESP may
only be approved if the Commission determines that the ESP is more favorable when considering
all of its features in the aggregate than an MRO. See R.C. § 4928.143(C)(1), App. at 24.

Because the Companies had divested themselves of any generation facilities,” the
Companies® first two ESPs featured CBPs to buy power to serve S50 load of customers.
Because the prices obtained from purchasing generation in this way will necessarily reflect the
market conditions at the time of the CBP, if the Companies purchased all generation to be
delivered for a given period in one CBP, SSO customers would be forced to pay whatever the
market price was at that time. Given that market prices fluctuate — sometimes in volatile fashion
from year to year — an ESP that relied on a single CBP could subject customers to markedly
volatile prices. To lessen the potential effect of market price volatility, the Companies proposed
— and the Commission approved — a staggered schedule of CBPs to buy power to be delivered at
different start dates (usually, in one year increments) over multiple years. Further, as part of any
particular CBP, the Companies would offer suppliers the opportunity to bid on products of
different lengths (i.e., to commit to provide supply over different terms). By purchasing power
over multiple CBPs through different products, the Companies can blend the different prices paid
for power delivered at any time thereby smoothing out the effects of a volatile market. This
results in more stable and predictable rates for customers over time.

This multiplicity of CBPs and product offering, used as a hedge against market price
volatility, is called laddering. A laddered procurement strategy used in the Companies’ second

ESP (“ESP 27) looked like this:

2 This was requiréd under Ohio’s initial electricity restructuring statute, S.B. 3. See R.C.
§ 4928.17, App. at 16.



ESP 2 CBP Schedule

DELWERY PERIODS
Procurement Tranches

Date Procured | June-it June-12 June-13 June-14

12 month Ju 201 thru ey 2012 |

24 month Jun. 2011 thru May 2013

2 year June 2012 thru May 2014

2 year June 2012 thru May 2014

1 year Juné 2013 thru May 2014

1.year June 2013 thru May 2014 :

The laddered procurement method had been approved in the Companies’ prior ESPs with
unquestionably successful — indeed, in the words of one party to this case, “great” — results. See
Co. Ex. 13, Supp. at 114.

The Companies’ ESP 3 was proposed essentially to be an extension of the terms and
conditions of the Companies” highly successful ESP 2 (which included laddered CBPs), with two
widely-applicable additional features. First, ESP 3 modified the CBP schedule in ESP 2 to allow
for a three-year product. Because ESP 2 provided only for procuring generation for the term of
that ESP (a period of three years ending May 31, 2014), later CBPs to supply power for the end
of ESP 2 did not offer longer term products. Such products would have gone beyond ESP 2’s
term. As an effective extension of that provision of ESP 2, ESP 3 substituted some of the shorter
product offerings in ESP 2’s later CBPs for longer products that extended into ESP 3’s term,

smoothing out variations in market prices over a longer term.



Second, ESP 3 permitted the recovery of previously incurred renewable energy credit
{“REC”) costs to be extended beyond ESP 2. This change will reduce rates to recover the cost of
RECs and help levelize charges over ESP 3’s term.

The Commission’s approval of ESP 3 and the Stipulation was well reasoned and
supported by the record. It was supported by nineteen different parties, representing a broad
array of interests.” Nonetheless, Appellant Northeast Ohio Public Energy Council (“NOPEC”)
complains that ESP 3 should not have been approved. NOPEC asserts that ESP 3 did not meet
the statutory test for approving ESPs. Specifically, NOPEC asserts that ESP 3 was not more
favorable in the aggregate than the expected results under an MRO. On this score, NOPEC
presents two arguments. Neither has merit.

First, NOPEC contends that Section 4928.143(C) precludes any consideration of the
qualitative benefits of an ESP relative to an MRO. NOPEC failed to raise this argument before
the Commission and thus the argument may not be considered here.* In any event, NOPEC’s
statutory argument is wrong because, among other reasons, it ignores certain words of the statute
and thus violates a basic tenet of statutory construction. Further, this Court has previously held
that the ESP v. MRO test set forth in Section 4928.143(C) does not require the Commission to
consider quantitative factors — i.e., price — alone.”

Second, NOPEC contends that the Commission erred by finding ESP 3 was

quantitatively more favorable than an MRO. In essence, NOPEC disagrees with how the

? See Case No. 12-1230-EL-SSO, Stipulation, signature pages (April 13, 2012)
(“Stipulation”), NOPEC Supp. at 81-82. An additional seven parties to the proceeding agreed to
not oppose the Stipulation. :

* Ohio Consumers’ Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276,
872 N.E.2d 269, 9 39.

> In re Application of Columbus 8. Power Co., 128 Ohio $t.3d 402, 2011-Ohio-958, 945
N.E.2d 501.



Commission weighed the evidence. But NOPEC’s factual quibbles fall far short of
demonstrating that the Commission’s finding was against the manifest weight of the evidence.

Apart from the issue of whether ESP 3 passes the ESP v. MRO test, NOPEC also
complains that the Commission committed two procedural errors. First, NOPEC says that the
Commission should not have taken administrative notice of materials from the Companies’ prior
SSO cases.® NOPEC’s admissions and inactions, however, effectively rebut this argument. For
example, NOPEC admits that it had notice of the Companies’ intent to seek administrative notice
of the materials from the prior SSO cases — materials that NOPEC was familiar with because of
its participation in those cases. NOPEC also glides over that it failed to seek discovery regarding
the Companies’ plans to seek administrative notice. Indeed, NOPEC did not even request an
opportunity to rebut these materials once they were admitted. Simply put, NOPEC had more
than adequate notice that the Companies would take administrative notice of certain materials
and had ample opportunity to rebut this evidence. Thus, NOPEC’s complaints about
administrative notice are without merit.

NOPEC’s second procedural argument asserts that ESP 3 should not have been approved
because the underlying Stipulation was not the product of serious bargaining. NOPEC contends
the Stipulation was not signed by a party representing the “broad interests of the residential

class” and that the Companies did not have a group meeting with all parties to negotiate the

% The Companies’ ESP 2 was approved in In the Matter of the Application of Ohio Edison
Company, The Cleveland Electric llluminating Company, and the Toledo Edison Company for
Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an
Electric Security Plan, Case No. 10-388-EL-SSO. (“Case No. 10-388-EL-SSO”). The ESP 2
record also included the record from an earlier SSO case filed by the Companies, /n the Matter of
the Application of Ohio Edison Company, The Cleveland Electric llluminating Company, and the
Toledo Edison Company for Approval of a Market Rate Offer to Conduct Competitive Bidding
Process for Standard Service Offer Electric Generation Supply, Accounting Modifications
Associated with Reconciliation Mechanism, and Tariffs for Generation Service, Case No. 09-
906-EL-SSO (“Case No. 09-906-EL-SSO”).



Stipulation. But, as the Commission correctly held, NOPEC’s arguments seek to impose
requirements on Commission approvals of stipulations that are not supported by this Court’s
precedent. NOPEC, moreover, has no factual support for its contentions that the parties did not
engage in serious bargaining. Indeed, NOPEC’s own witness admitted that NOPEC had the
opportunity to participate in the settlement negotiations.”

For its part, Appellant the Environmental Law and Policy Center (“ELPC”) argues that
the Commission’s approval of ESP 3 is unlawful because the Commission improperly found that
the Companies had fulfilled the Commission’s rules for the requirements for ESP applications.
ELPC fails to show that the Commission’s application of its filing rule was inconsistent with the
language of that rule. Nor could it. The rule at issue, Ohio Administrative Code Rule 4901:1-
35-03(C)(1), does not require that the Companies’ ESP Application include an encyclopedic
treatise or minimum page count. Moreover, ELPC fails to identify any provision of ESP 3 that
was not supported by the Companies’ Application and supporting materials, the Stipulation, the
record testimony and exhibits.

For all of these reasons and as set forth below, the Commission’s approval of ESP 3 and
the Stipulation was lawful and reasonable. As a result, this Court should affirm the

Commission’s Order approving ESP 3.

I STATEMENT OF FACTS

A. ESP 3 IS ESSENTIALLY AN EXTENSION OF THE TERMS AND
CONDITIONS OF THE COMPANIES’ SUCCESSFUL ESP 2.

The success of the Companies’ ESPs is undisputed. Not only was this the téstimony of
the Companies’ witness (Direct Testimony of William R. Ridmann (“Ridmann Testimony™) at

12, NOPEC Supp. at 105), but of witnesses for those parties opposing the Stipulation; namely,

7 Tr. Vol. 1] at 25-26, Supp. at 87-88.



witnesses for the Office of the Ohio Consumers’ Counsel (“OCC”) (Tr. Vol. Il at 143, Supp. at
105 (cross-examination of OCC witness Wilson Gonzalez); Tr. Vol. Il at 112, Supp. at 77 (cross-
examination of OCC witness James Wilson)) and a witness for NOPEC (Tr. Vol. IIT at 49-50,
Supp. at 91-92 (cross-examination of NOPEC witness Mark Frye)).

ESP 3 is essentially an extension of the terms and conditions of ESP 2 with two widely-
applicable additional features. (Ridmann Testimony at 9, NOPEC Supp. at 102.) First, ESP 3
modifies the competitive bidding schedule previously approved in ESP 2 to replace shorter term
products to be offered in CBPs at the end of ESP 2 with a three-year auction product that would
extend into the term of ESP 3. (Jd.) This modification allows the Companies to blend the
current historically lower prices for generation services known as energy and capacity and the
known higher capacity prices occurring over the life of ESP 3 (particularly for the period from
June 2015 through May 2016). (Id. at 15, NOPEC Supp. at 108; Tr. Vol. I at 154-155, Supp. at
73-74.) Second, ESP 3 permits the extended recovery of renewable energy credit costs incurred
to meet SB 221 requirements. Because ESP 3 would recover costs that the Companies already
incurred for complying with renewable energy mandates® over a longer period, this change
initially will reduce the rate charged to customers currently for the recovery of such costs and
help levelize the customers’ charges through ESP 3. (Ridmann Testimony at 15, NOPEC Supp.
at 108)

Importantly, ESP 3 continues the successful competitive procurement of SSO load
through the use of a laddered system of multiple offerings for bid products at different lengths
over a number of years. (Jd) It is undisputed that the laddering method of procuring generation

services is a prudent method of procuring load to mitigate the risks associated with market

5 See Stipulation at 2-3, 11, NOPEC Supp. at 36-37.
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uncertainties. Indeed, at the hearing, NOPEC’s witness Mark Frye testified that laddering was a
reasonable way to minimize risks and volatility. (Tr. Vol. IIl at 49, Supp. at 91.) OCC witness
James Wilson testified that “[laddering] will provide more stable prices than buying on a year-
by-year basis . . . because of the averaging.” (Tr. Vol. Il at 139, Supp. at 78.) The Companies’
witness Robert Stoddard testified, “One reason why laddering is considered a normal and
prudent risk management approach is that no utility can know whether risks will increase or
decrease over time, nor whether a future risk will resolve itself so as to result in lower prices.”
(Rebuttal Testimony of Robert Stoddard (“Stoddard Rebuttal”) at 14, Supp. at 30.)

B. THE COMPANIES’ NEGOTIATION PROCESS FOR ESP 3 WAS OPEN

AND PROVIDED ALL PARTIES THE OPPORTUNITY TO
PARTICIPATE.

Because ESP 3, as proposed, contained mostly the same provisions as ESP 2, the
Stipulation as initially proposed and then as ultimately agreed to, involved only a limited number
of new issues compared to ESP 2. Indeed, almost all of the parties in this case were parties to the
case approving ESP 2. (Ridmann Testimony at 11, NOPEC Supp. at 104; Tr. Vol. I at 35-36,
Supp. at 60-61.) The negotiation process thus focused on the differences between ESP 3 and
ESP 2.

The Companies began the negotiation process for ESP 3 in March 2012. The Companies
reached out to all parties in the ESP 2 case to enter into discussions about the ESP 3 proposal.
The Companies engaged with many of those parties in a broad range of ESP discussions.
(Ridmann Testimony at 9, NOPEC Supp. at 102.) The Companies also provided all parties with
a draft of the ESP 3 Stipulation that showed the limited changes from ESP 2. (Stipulation at 4,
NOPEC Supp. at 38; Tr. Vol. I at 25, 26, 101, Supp. at 57, 58, 64.) And parties engaged in
negotiations regarding the changes presented in ESP 3 from ESP 2. (Ridmann Testimony at 13-
14, NOPEC Supp. at 106-107.) All parties had the opportunity to participate in negotiations.
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(Ridmann Testimony at 9, 13-14, NOPEC Supp. at 102, 106-107.) Indeed, even NOPEC witness
Frye acknowledged that NOPEC had the opportunity to review a draft of the Stipulation and
provide comments. (Tr. Vol. Il at 25, 26, 101, Supp. at 87, 88, 93.) Moreover, negotiations
continued past the time of the filing of the Application and the Stipulation in this case. In fact,
the Companies and Constellation NewEnergy, Inc. and Exelon Generation Company, LLC
reached a supplemental agreement just prior to the hearing. (Tr. Vol. I at 41, Supp. at 62; Direct
Testimony of David Fein, Attachment A, Supp. at 51; see also Co. Ex. 7, Supp. at 110.)

As a result of the negotiations, nineteen parties signed the Stipulation and seven
additional parties did not oppose the Stipulation. The Signatory Parties to the Stipulation
included the Commission’s Staff and a large municipality (both of which represent the interests
of all customers, including residential customers) (Tr. Vol. III at 29, Supp. at 89; see also Case
No. 10-388-EL-SSO, Tr. Vol. IIl at 775, NOPEC Supp. at 326), along with representatives of
low and moderate-income residential customers, manufacturers, industrial and commercial
customers, hospitals, small businesses, schools of all levels and generation curtailment service
providers. (See Stipulation (signature pages), NOPEC Supp. at 81-82; Ridmann Testimony at
10, NOPEC Supp. at 103; Tr. Vol. L at 59, Supp. at 63.) Indeed, the Commission has previously
recognized in the ESP 2 case that these parties represent a broad perspective of interests. (Case
No. 10-388-EL-SS0O, Opinion and Order at 24 (Aug. 25, 2010), NOPEC App. at 176.)

C. THE COMPANIES” APPLICATION AND SUPPORTING MATERIALS
APPROPRIATELY EXPLAINED ESP 3.

The Companies supported the proposed ESP 3 by filing the Application, the Stipulation
and supporting testimony. In the Application, the Companies specifically asked the Commission
to take administrative notice of the record in the ESP 2 case, which also included the record of

one of the Companies’ prior SSO applications, PUCO Case No. 09-906-EL-SSO (*Case No. 09-
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906”).° (Application at 5, NOPEC Supp. at 29; Stipulation at 44, NOPEC Supp. at 78.) In
addition, because of the similarity between ESP 2 and ESP 3, the Companies sought waivers of
some of the Commission’s filing requirements. In its April 25, 2012 Entry, the Commission
granted in part and denied in part that request for waivers. Specifically, the Commission found
that “the Application and Stipulation filed in this proceeding appear on their face to extend for an
additional two years, with modifications, the electric security plan originally modified and
approved by the Commission in ESP 2.” (Case No. 12-1230-EL-SSO, Entry at 5 (April 25,
2012), ELPC App. at 51.) As aresult, the Commission found that this extension provided good
cause to waive some of the filing requirements under Ohio Administrative Code Rule 4901:1-35-
03(C) (Id.y The Commission also required the Companies to submit additional information to

- support the differences between ESP 2 and ESP 3. (/d.) The Companies complied with that
order and submitted supplemental testimony and materials. Indeed, one intervening party
described those materials as “voluminous.” (Opinion and Order at 46, ELPC App. at 99.)

D. THE COMMISSION’S APPROVAL OF ESP 3 AND THE STIPULATION

After discovery and a hearing, the Commission approved ESP 3. The Commission found
that, based on the evidence in the record in this case, the quantitative benefits of ESP 3 made it
more favorable in the aggregate than the expected results under an MRO. The Commission went
on to find that the qualitative benefits of ESP 3 were alse more favorable than an MRO.
(Opinion and Order at 55-56, NOPEC App. at 66-67.) Specifically, the Commission found that

ESP 3 was quantitatively more favorable than an MRO by $21 million. (Opinion and Order at

? In the Matter of the Application of Ohio Edison Company, The Cleveland Electric
Huminating Company, and the Toledo Edison Company for Approval of a Market Rate Offer to
Conduct Competitive Bidding Process for Standard Service Offer Electric Generation Supply,
Accounting Modifications Associated with Reconciliation Mechanism, and Tariffs for Generation
Service, Case No. 09-906-EL-SSO.
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56, NOPEC App. at 67.) The Commission also found several additional qualitative benefits that
would not be provided under an MRO. (/d.) These benefits included:
(1) modification of the bid schedule to provide for a three-year product in order to
capture current lower market-based generation prices and blend them with
potentially higher prices in order to provide rate stability; (2) continuation of the
distribution rate increase “stay-out” for an additional two years to provide rate
certainty, predictability, and stability for customers; (3) continuation of multiple
rate options and programs to preserve and enhance rate options for various

customers provided in ESP 2; and (4) flexibility that offers significant advantages
for the Companies, ratepayers, and the public. [/d ]

The Commission further noted that ESP 3 was “consistent with policy guidelines in
Ohio.” ({d.) The Commission observed that ESP 3 supported competition, reliable service,
energy efficiency and the global competitiveness of Ohio industry, while protecting at risk
populations. (Jd., citing Co. Ex. 3 at 11-12.)

In addition, the Commission found that the Stipulation, as modified, met the
Commission’s three-part test for adoption of a settlement. In that regard, the Commission first
found that the Stipulation was “the product of serious bargaining among capable, knowledge
parties.” (Id. at 26, NOPEC App. at 37.) The Commission observed:

The signatory parties represent diverse interests including the
Companies, a municipality, competitive suppliers, commercial

customers, industrial customers, advocates for low and moderate-
income customers, and Staff.

({d., citing Co. Ex. 3 at 10.) The Commission also expressly rejected arguments that: (a) the
agreement of residential representatives (namely, OCC) was required before a stipulation could
be approved; and (b) all parties were required to meet together to discuss the stipulation. (Id.)
The Commission next found that the Stipulation as a package benefitted ratepayers and
was in the public interest. The Commission noted that it “provid[ed] for stable and predictable
rates, established by a competitive procurement process and usfed] . . . laddered auction products

to lower the volatility of prices . ...” (Id at 42, NOPEC App. at 53.)
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As for the third prong of the Commission’s settlement approval test, the Commission
determined that the Stipulation did not violate any important regulatory principle or practice.
(Id. at 44-48, NOPEC App. at 55-59.) The Commission approved the Stipulation on July 18,
2012.

1.  STANDARD OF REVIEW

Section 4903.13 of the Ohio Revised Code provides that the Supreme Court may
“reverse, vacate or modify final orders of the Public Utilities Commission only where, upon a
consideration of the record, the order is unreasonable or unlawful.” Office of Consumers’
Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388 N.E.2d 1370 (1979). The
Commission’s orders are presumed reasonable. Accordingly, an appellant challenging a
Commission order bears the burden to upset that presumption. In re Application of Columbus S.
Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d 751, 9 17.

This Court “will not reverse or modify a PUCO decision as to questions of fact” unless
the decision is so “manifestly against the weight of the evidence and was so clearly unsupported
by the record as to show misapprehension, mistake, or willful disregard of duty.” Ohio
Consumers’ Counsel v. Pub. Util. Comm, 121 Ohio St.3d 362, 2009-Ohio-604, 904 N.E.2d 853,
% 12. In addition, “this court will not reverse a commission order absent a showing by the
appellant that it has been or will be harmed or prejudiced by the order.” Id.

While the Court reviews legal issues de novo, “this does not prevent the court from
acknowledging and, in certain instances, utilizing the specialized expertise of an agency in
interpreting the law.” Office of Consumers’ Counsel, 58 Ohio St.2d at 110; see also In re
Application of Columbus S. Power Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276,
9 36 (deferring to “the commission’s reasonable interpretation” of a statute). Such
circumstances “arise where there exists disparate competence between the respective tribunals in
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dealing with highly specialized issues and where agency expertise would, therefore, be of
assistance in discerning the presumed intent of our General Assembly.” Ohio Consumers’
Counsel, 58 Ohio St.2d at 110. Moreover, this Court has long held that it is “required to give
deference to an administrative agency’s interpretation of its own rules and regulations.” Stafe ex
rel. Kroger Co. v. Stover, 31 Ohio St.3d 229, 235, 510 N.E.2d 356 (1987); see also, State ex rel.
Saunders v. Indus. Comm., 101 Ohio St.3d 125, 2004-Ohio-339, 802 N.E.2d 650, 9 41 (same).

Iv. ARGUMENT

A. PROPOSITION OF LAW NO. 1: IN AN APPEAL FROM AN ORDER OF
THE PUBLIC UTILITIES COMMISSION OF OHIO, THE OHIO
SUPREME COURT LACKS JURISDICTION TO CONSIDER ISSUES
NOT ARGUED IN A PARTY’S APPLICATION FOR REHEARING
BEFORE THE COMMISSION.

This Court lacks jurisdiction to consider any issue that a party did not set forth
“specifically” in its application for rehearing to the Commission. Ohio Consumers’ Counsel v.
Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269, § 40 (quoting R.C.

§ 4903.10). A party’s failure to raise arguments in its application on rehearing “deprive[s] the
commission of an informed opportunity to set things right.” In re Application of Columbus S.
Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d 751, 9 19.

Here, however, NOPEC attempts to do what this Court has repeatedly held that
appellants cannot do: make an appeal based on an argument not raised before the Commission.
The so called “crux” of NOPEC’s appeal — whether the Commission can consider qualitative
benefits of a proposed ESP — is an argument that NOPEC did not raise in its Application for
Rehearing. (See NOPEC Br. at 5.) NOPEC’s other statutory interpretation arguments — that, in
the alternative, the Commission’s consideration of qualitative benefits should be limited by Ohio

Revised Code Section 4928.143(B)(1) and (B)(2) and that the Commission’s analysis of the
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“expected results” under an MRO as part of its analysis under Section 4928.143(C)(1) is limited
to only generation costs — also are new to this appeal. (See NOPEC Br. at 22, 27-28.)

Similarly, NOPEC’s extensive recitation of “legislative history” of Section 4928.143
(NOPEC Br. at 5-11) was missing entirely in NOPEC’s briefing at the Commission. To be sure,
NOPEC did state in two sentences of its Application for Rehearing as follows:

[T]he Commission unreasonably and unlawfully claims that a series of

amorphous, qualitative (non-monetary) benefits overcome the substantial failure

of the quantitative ESP vs. MRO analysis. Such an argument is unpersuasive and
not expressly provided for under the statute.

(NOPEC Application for Rehearing at 7, NOPEC App. at 124.) But NOPEC’s application says
nothing more. For example, NOPEC did not contend before the Commission (as it does in this
appeal) that the language of Section 4928.143(C)(1) prohibits the Commission from considering
qualitative benefits. It did not contend before the Commission (as it does in this appeal) that the
Commission’s analysis of the expected results of an MRO under Section 4928.143 is limited to
generation costs. It did not contend before the Commission (as it does in this appeal) that any
qualitative benefits considered by the Commission are limited to those set forth under Section
4928.143(B)(1) and (B)(2). Instead, at the Commission, NOPEC merely argued that qualitative
benefits that the Commission considered were ambiguous and that the Commission’s
quantitative analysis was not supported by the record. (/d. at 5-9, NOPEC App. at 122-126.)
As a result, the Commission has not had an opportunity to consider the statutory
interpretation arguments that NOPEC now raises. That opportunity is a prerequisite to this
Court’s jurisdiction over these issues. Accordingly, this Court lacks jurisdiction to address

NOPEC’s statutory interpretation arguments.

-14-



B. PROPOSITION OF LAW NO. 2: WHEN DETERMINING WHETHER
AN ELECTRIC SECURITY PLAN IS MORE FAVORABLE IN THE
AGGREGATE THAN A MARKET RATE OFFER, THE COMMISSION
MAY CONSIDER QUALITATIVE BENEFITS OF THE ELECTRIC
SECURITY PLAN, AS PROVIDED IN THE RECORD EVIDENCE.

Even disregarding the jurisdictional bar to considering NOPEC’s arguments related to the
Commission’s consideration of qualitative benefits under Section 4928.143(C)(1), NOPEC is
wrong to suggest that the Commission’s consideration of qualitative benefits is unlawful.
Section 4928.143(C)(1) does not, as NOPEC contends, limit the Commission’s consideration of
an ESP relative to an MRO based on its price and costs. Nor is it correct to say the
Commission’s consideration of benefits of an ESP versus an MRO is limited to those potential
ESP provisions in Section 4928.143(B)(1) and (B)(2). These arguments are at odds with the
plain language of Section 4928.143, this Court’s precedent and NOPEC’s witness’ testimony.

As an initial matter, NOPEC’s extensive reliance on the “legislative history” éf Section
4928.143(C)(1) is wholly inappropriate. (NOPEC Br. at 5-15.) This Court has established that
legislative history of a statute should not be considered unless the Court first determines that the
statute is ambiguous. Dunbar v. State, Case No. 2012-0565, 2013-Ohio-2163, ¥ 16 (May 30,
2013) (Slip Op.) (“[]nquiry into . . . legislative history . . . or any other factors identified in R.C.
1.49 is inappropriate absent an initial finding that the language of the statute is, itself, capable of
bearing more than one meaning.”) Here, NOPEC does not contend that the language in Section
4928.143(C)(1) is ambiguous. To the contrary, NOPEC contends that standard set forth in R.C.
4928.143(CY(1) is “crystal clear.” (NOPEC Br. at 29 (empbhasis added).) This clarity eliminates
the need to refer to any “legislative history” regarding this statute.

What’s more, the interpretation of Section 4928.143(C)(1) suggested by NOPEC
conflicts with the plain language of the statute. NOPEC contends that the reference in Section
4928.143(C)(1) to “all other terms and conditions” “refers only to pricing and cost
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considerations.” (NOPEC Br. at 12-13.) But the language of Section 4928.143 includes no such
restriction. Section 4928.143(C)(1) provides that the Commission shall approve an ESP:

[if] it finds that the electric security plan so approved, including its pricing and all

other terms and conditions, including any deferrals and any future recovery of

deferrals, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142 of the Revised Code.

R.C. § 4928.143(C)(1), App. at 24. By including the phrase “and all other terms and
conditions,” the statute sets “all other terms and conditions” apart from and in addition to
“pricing.” By so doing, the statute expressly in‘structs the Commission to consider issues other
than price. Indeed, this Court has read Section 4928.143(C)(1) to say exactly that.

In In re Application of Columbus S. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945
N.E.2d 501, § 27, this Court rejected a party’s attempt to impose a limitation on the
Commission’s analysis under Section 4928.143(C)(1). This Court held that comparing an ESP
to an expected MRO “does not bind the commission to a strict price comparison.” Id. The Court
observed, “in evaluating the favorability of a plan, the statute [Section 4928.143(C)(1)] instructs
the commission to consider ‘pricing and all other terms and conditions.” Id. (emphasis in
original). As a result, this Court held that “the commission must consider more than price in
determining whether an electric security plan should be modified.” Id. (emphasis in original).

Indeed, NOPEC’s proposed interpretation of Section 4928.143(C)(1) would read “all
other terms and conditions” out of the statute. This conflicts with the rule of statutory
construction that requires all words of a statute to have meaning. State ex rel. Carna v. Teays
Valley Local Sch. Dist. Bd. of Educ., 131 Ohio St.3d 478, 2012-Ohio-1484, 967 N.E.2d 193, 9 18
(“Venerable principles of statutory construction require that in construing statutes, we must give

effect to every word and clause in the statute.”).
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By directing the Commission to consider “price,” the statute, of course, mandates a
weighing of the respective costs of an ESP versus an MRO. But by additionally directing the
Commission to consider “all other terms and conditions,” the statute necessarily permits some
consideration of non-quantitative — i.e., qualitative — factors. Indeed, if the General Assembly
had intended to limit the Commission’s analysis under Section 4928.143(C)(1) to costs, then it
would have expressly said so. Cf MP Star Fin., Inc. v. Cleveland State Univ., 107 Ohio St.3d
176, 2005-Ohio-6183, 837 N.E.2d 758, 97 8-9 (“Had the General Assembly intended to make
[the statute narrower] . . . it would have done so by adding qualifying language.”). Or the
General Assembly could have used terms to describe the test as cost-focused. For example, the
General Assembly could have said that the ESP must be “less costly” than an MRO. Or it could
have said that an ESP must be “quantitatively more favorable” than an MRO. It did not.
Instead, the General Assembly used the term “more favorable in the aggregate,” the plain
meaning of which is “considered as a whole.” Webster’s Third New International Dictionary 41
(1986), Supp. at 327-328. A consideration of the pricing and terms and conditions as a whole
stands in stark contrast to the imited analysis that NOPEC proposes. Accordingly, NOPEC’s
proposed interpretation of Section 4928.143(C)(1) conflicts with the plain meaning of the statute.

Alternatively, NOPEC contends that “if the Commission has the authority to consider
qualitative benefits, that authority must be derived from R.C. 4928.143(B)(1) or (B)(2).”
(NOPEC Br. at 15.) Section 4928.143(C)(1) does not contain any limitation on the type of terms
and conditions of an ESP that the Commission can consider.

NOPEC cites two Ohio Supreme Court cases to support its statutory interpretation
arguments. (NOPEC Br. at 9 and 14, discussing In re Application of Columbus S. Power Co.,

128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655 (“CSP II") and Ohio Consumers’ Counsel
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v. Pub. Util. Comm.(1981), 67 Ohio St.2d 153, 423 N.E.2d 820 (1981 Consumers’ Counsel”.)
Neither of these cases supports the limitation on the Commission’s analysis urged by NOPEC.
In CSP I, the Court held that the types of cost recovery riders allowed under an ESP were
limited by the categories set forth in Section 4928.143(B)(2). The Court did not address the
scope of the Commission’s analysis under Section 4928.143(C)(1). CSP 17, 128 Ohio St.3d 512,
44 31-33. CSP IIis not on point.

NOPEC also incorrectly relies on 198/ Consumers’ Counsel. In that case, the Court held
that the Commission erred by allowing a utility to recover “extraordinary” construction costs
under Ohio Revised Code Section 4909.15."° The case had nothing to do with whether the
Commission’s analysis of benefits under Section 4928.143(C)(1). Indeed, it would be hard to
see how the case could have any relevance to Section 4928.143(C)(1) given that the case was
decided over two decades before the enactment of the statute.

Even if the 1981 Consumers’ Counsel case had relevance, which it does not, it does not
support NOPEC’s position. Far from being “extraordinary,” the qualitative aspects of ESP 3 fit
neatly within the statutory test. ESP 3’s non-quantitative benefits cited by the Commission did
not become either extraordinary or exceptional simply due to their qualitative nature. The
Comumission, in taking such benefits into consideration, was not seeking to affect an exception to
Section 4928.143(C). As this Court has recognized, “The statute does not provide a detailed
mechanism for establishing rates under an ESP. Plans may contain any number of provisions

within a variety of categories so long as the plan is ‘more favorable in the aggregate’ than the

g

19 Specifically, this Court held that the Commission could not include “extraordinary
costs under Section 4909.15 because to do so would “abrogate” the statute’s “ratemaking
formula” regarding costs that could be included as part of the requisite “test year data . . . for
ratemaking purposes.” 981 Consumers’ Counsel, 67 Ohio St.2d at 166.
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expected results of a market-rate offer.” See In re Application of Columbus S. Power Co., 134
Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276, 9 4 (citation omitted).

NOPEC’s arguments also stand in contrast to the testimony of its own witness Mark
Frye. Mr. Frye testified that the Commission may consider qualitative benefits. (Tr. Vol. Il at
36, Supp. at 90.) In fact, Mr. Frye acknowledged that the Commission could approve an ESP
where the ESP’s generation prices were higher than market-based prices. (1d.)

Mr. Frye’s testimony 1is not unique. As the Commission noted in its Second Entry on
Rehearing. “the record indicates widespread agreement with respect to the need to examine both
qualitative and quantitative benefits under the ESP v. MRO Test.” Case No. 12-1230-EL-SS0,
Second Entry on Rehearing, p. 23 (Jan. 30, 2013) (citing Direct Testimony of Robert Fortney
(“Fortney Testimony”™), Staff Ex. 3, at 3-4), NOPEC Supp. at 102; Tr. Vol. Ill at 36, Supp. at 90
(Mr. Frye); Tr. Vol. III at 135, Supp. at 100 (OCC witness Gonzalez).) Indeed, there was no
witness who testified that the qualitative benefits of an ESP could not be considered under
Section 4928.143(C)(1).

In sum, NOPEC’s statutory interpretation arguments that the Commission somehow
acted unlawfully by considering qualitative benefits in its approval of ESP 3 are unsupported.
These arguments are at odds with the plain language of Section 4928.143, this Court’s precedent,
NOPEC’s own witness’ testimony, and the record in this case. The Commission properly
weighed the quantitative and qualitative benefits of ESP 3 versus an MRO. NOPEC’s arguments

to the contrary should be rejected.
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C. PROPOSITION OF LAW NO. 3: THE COMMISSION PROPERLY
APPROVES AN ELECTRIC SECURITY PLAN WHEN THE
COMMISSION FINDS THAT THE RECORD SHOWS THAT THE
BENEFITS OF THE ELECTRIC SECURITY PLAN ARE MORE
FAVORABLE IN THE AGGREGATE THAN THE EXPECTED RESULTS
UNDER A MARKET RATE OFFER.

The Commission approved ESP 3 because the Commission found that the record showed
that the quantitative benefits and the qualitative benefits of ESP 3 were each and both, in the
aggregate, ‘more favorable than an MRO. (Opinion and Order at 55-56, NOPEC App. at 66-67.)
The Commission also noted that “ESP 3 is consistent with policy guidelines.” (/d.) The
Commission’s approval of ESP 3, under both a quantitative and qualitative analysis, was
supported by the record and should be affirmed.

1. The Commission’s Finding That ESP 3 Was Quantitatively More

Favorable In The Aggregate Than The Expected Results Under An
MRO Was Proper And Supported By The Record.

a. The Commission properly considered the costs recovered in a
distribution rate case if the Companies had pursued an MRO.

NOPEC contends that the Commission acted unlawfully by considering, as part of its
analysis under Section 4928.143(C)(1), how a distribution rate case'’ would affect customers if
an MRO was adopted. NOPEC failed to raise this argument in its Application for Rehearing.
Therefore, NOPEC waived this argument and this Court may not consider it.

Nonetheless, even if this Court should decide to address NOPEC’s argument on the
merits, NOPEC’s position must still be rejected. NOPEC baldly contends that “R.C. 4928.142

permits only consideration of the results that would be expected from a competitive bid process

" Distribution rates are associated with distribution service, which constitutes the
delivery of electricity at certain voltages. The rates for this service are regulated and set by the
Commission. See R.C. § 4909.18, App. at 11.
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for generation supply in developing an MRO.” (NOPEC Br. at 27.) But NOPEC fails to show
that the Commission’s analysis under Section 4928.143(C)(1) is so limited.

In any event, NOPEC is plainly wrong. Section 4928.143(C)(1) allows the Commission
to consider whether an ESP would be more favorable in the aggregate than the “expected results”
that would otherwise apply under an MRO. See R.C. § 4928.143(C)(1), App. at 24. This
language does not limit the Commission’s analysis to only the generation costs under an MRO.
The statute directs the Commission to consider essentially whether a utility’s nonshopping
customers would be better off under the proposed ESP or if a hypothetical MRO was in place.
Given that Section 4928.143(B) permits an ESP to contain certain types of distribution charges,
where an ESP contains such charges, it is fair to consider whether and how those distribution
charges would be recovered without that ESP. The Commission’s consideration of how a
distribution rate case would impact customers if the Commission approved an MRO fits within a
consideration of the “expected results” that would otherwise apply if an MRO was in place. This’
Court should reject NOPEC’s argument that the Commission’s quantitative analysis was
unlawful because it considered how distribution charges, proposed to be recovered in ESP 3,
could be recovered in a situation where the Companies’ provided SSO service under an MRO.

b. The Commission’s finding that the benefits of ESP 3 are

quantitatively more favorable in the aggregate than the
expected results of an MRO is supported by the record.

NOPEC disputes the Commission’s factual finding that ESP 3 was quantitatively more
favorable by $21.4 million dollars than an MRO. (NOPEC Br. at 28.) The Commission’s
approval was not “manifestly against the weight of the evidence™ and “so clearly unsupported by
the record as to show misapprehension, mistake, or willful disregard of duty.” See Ohio
Consumers’ Counsel v. Pub. Util. Comm., 121 Ohio St.3d 362, 2009-Ohio-604, 904 N.E.2d 853,
1 12. Thus, NOPEC’s challenge to the Commission’s weighing of the evidence is without merit.
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The Commission’s finding is well supported. Both Staff witness Robert Fortney and the
Companies’ witness William Ridmann testified at length on this issue. (Fortney Testimony at 4,
NOPEC Supp. at 120; Tr. Vol. T at 125-130, Supp. at 65-70.) For example, Mr. Fortney testified
that ESP 3 is better in the aggregate than an MRO — even without the Commission needing to
consider ESP 3’s “qualitative” benefits — by $21.4 million. (Fortney Testimony at 4-5, NOPEC
Supp. at 120-121.) Because ESP 3 proposed to procure generation services for SSO load
through CBPs, ESP 3’s cost of such services would be‘the same as the cost of procuring such
services under an MRO. (As noted, the key feature of an MRO is procuring generation services
for SSO through CBPs.) Thus, the relative costs of ESP 3 versus an MRO would be determined
by comparing other types of charges.

A significant nongeneration charge proposed by ESP 3 was a continuation of the
Delivery Capital Recovery Rider (“Rider DCR™) that was initially approved as part of ESP 2.1?
Mr. Fortney testified that “the costs to consumers of the Delivery Capital Recovery (DCR) Rider,
which are included in Mr. Ridmann’s ESP analysis and the costs of a distribution case, which are
-included‘ in Mr. Ridmann’s MRO analysis” could bé considered as a “wash™:

If the companies do not recover those costs through the DCR, it is probable that

they would file distribution rate cases . . . to recover those same costs. While

there may be some variation in the amounts recovered due to the timing of rate

cases and the concept of “date certain,” in the long run, the companies would
recover the equivalent of the same costs. (Id.)

(Fortney Testimony at 4-5, NOPEC Supp. at 120-121.)
The Companies’” witness Ridmann initially presented a slightly different analysis. Mr.

Ridmann’s ESP v. MRO calculations mirrored the methodology that had been used to support

12 Rider DCR allows the Company to recover investments related to infrastructure costs
associated with distribution, subtransmission, general, and intangible plant that was not included
in the Companies’ last base distribution rate case, Case No. 07-551-EL-AIR. These investments
benefit customers by helping maintain the Company’s delivery systems and service reliability.
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ESP 2. (Ridmann Testimony at 16, WRR-Attachment 1, NOPEC Supp. at 109, 114.) This
methodology bad been previously approved by the Commission. (Case No. 10-388-EL-SSO,
Opinion and Order at 44, NOPEC App. at 196.) M. Ridmann’s analysis included as a benefit of
ESP 3 the costs savings achieved by the Companies’ agreement to forego recovery of certain
transmission related costs. (Ridmann Testimony at 16, NOPEC Supp. at 109.)13 As for the cost
of the DCR, like he did in supporting ESP 2, Mr. Ridmann noted the equivalent recovery of
dollars using a DCR under ESP 3 with the recovery of similar costs in a rate case. Mr. Ridmann
noted the only difference was the timing of the recovery of those dollars, with the DCR
providing quicker recovery. (Jd. at 18; WRR-Attachment 1, NOPEC Supp. at 114.) Mr.
Ridmann’s ESP v. MRO analysis thus considered the potential timing difference of the recovery.
At the hearing, while supporting his analysis as consistent with the Commission-
approved analysis of ESP 2, Mr. Ridmann acknowledged that Mr. Fortney’s analysis of the
effect of the DCR was consistent with more recent Commission precedent. (Tr. Vol. I at 129,
Supp. at 69.) Indeed, as OCC witness Gonzalez acknowledged, since the approval of ESP 2, the
Commission had determined in a case involving AEP Ohio that an AEP Ohio proposed ESP
rider similar to the Companies’ Rider DCR had been a “wash” for purposes of the ESP v. MRO
test. (Tr. Vol. 1T at 131-132, Supp. at 98-99; In the Matter of the Application of Columbus
Southern Power Company and Ohio Power Company for Authority to Establish a Standard
Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security

Plan, Case No. 11-346-EL-SSO, 2011 Ohio PUC LEXIS 1325, Opinion and Order, *69 (Dec.

1 Specifically, these costs are for Regional Transmission Expansion and Planning
(“RTEP”) charges that are billed by PJM for RTEP projects which were approved by the PJM
Board before June 1, 2011. Stipulation, § C.2, NOPEC Supp. at 59.
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14,2011), Supp. at 279.) Here, the Commission followed its precedent established in the earlier
AEP Ohio proceeding on this issue. |

NOPEC disagrees with the Commission’s determination that the costs of the Companies’
Rider DCR that apply under ESP 3 and the distribution rate case cosls that would otherwise
apply to customers under an MRO would be a “wash.” (Opinion and Order at 56-57, NOPEC
App. at 66-67.) But the Commission’s finding was correct as a matter of pure logic. If the
Companies’ costs were recoverable under the DCR, there is simply no reason to believe that the
same costs would not be recoverable in a rate case. Thus, the Commission’s finding that the
recovery of capital-related expenses under Rider DCR or a rate case would be equal was correct.

NOPEC further contends that the Commission relied on the wrong standard because it
found the costs under Rider DCR would be “substantially equal” to a distribution rate case under
an MRO. (NOPEC Br. at 29-30.) NOPEC argues that this analysis conflicts with the standard
under Section 4928.143(C)(1) that an ESP should be “more favorable in the aggregate” than an
MRO. NOPEC misconstrues the Commission’s analysis. The Commission did not find (as
NOPEC suggests) that the quantitative benefits of ESP 3 were “substantially equal” to an MRO.
The Commission’s determination that the costs of Rider DCR and a distribution rate case would
be substantially equal was only one element of the Commission’s quantitative analysis
comparing ESP 3 with an MRO. (Opinion and Order at 55-56, NOPEC App. at 66-67.)

The record supports the Commission’s finding that the quantitative benefits of ESP 3
were more favorable in the aggregate by $21 million as compared to the expected results of an
MRO. The Commission’s finding also is consistent with its previous rulings. Thus, the

Commission’s finding should be affirmed.
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2. The Commission Properly Found That The Qualitative Benefits Of
ESP 3 Make It More Favorable In The Aggregate Than The Expected
Results Of An MRO.

In the Order, the Commission properly detailed ESP 3’s qualitative benefits that made
ESP 3 more favorable in the aggregate than an MRO:

The Commission finds that the additional qualitative benefits of an ESP, which

would not be provided for in an MRO, include (1) modification of the bid

schedule to provide for a three-year product in order to capture current lower

market-based generation prices and blend them with potentially higher prices in

order to provide rate stability; (2) continuation of the distribution rate increase

“stay-out” for an additional two years to provide rate certainty, predictability, and

stability for customers; (3) continuation of multiple rate options and programs to

preserve and enhance rate options for various customers provided in ESP 2; and

(4) flexibility that offers significant advantages for the Companies, ratepayers,
and the public.

(Order and Opinion at 56, NOPEC App. at 67.) In addition, the Commission emphasized that
“laddering of products and continuation of the distribution rate increase freeze will smooth
generation prices and mitigate the risk of volatility, which is a benefit to customers.” (Id.) The
Commission also found “the additional benefits provided via the Stipulation to interruptible
industrial customers, schools, municipalities, as well as shareholder funding for assistance to low
income customers also make the proposed ESP 3 more favorable qualitatively than an MRO.”
(Id.)

NOPEC waived its argument that the Commission cannot consider qualitative benefits.
Thus, this Court may not consider this argument.

Nevertheless, to the extent NOPEC’s complaints are considered, they are at best factual
disputes regarding the Commission’s finding of certain qualitative benefits. The Commission’s
findings are well supported by the record. NOPEC’s disputes can be distilled to three complaints
about the Commission’s factual findings regarding specific qualitative benefits: (1) the benefits

of blending different market prices through laddered CBPs; (2) the benefits of a continued freeze
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of base distribution rates; and (3) the benefits of continuing discounts, rate increase caps and
other rate options. But none of these arguments comes close to showing the Commission’s
findings were against the manifest weight of the evidence. Thus, none carry the day.
a. The Commission properly found that the modification of the
CBP schedule to provide for a three-year product, capturing
current lower market-based generation prices and blending

them with potentially higher future prices, provides rate
stability and was a qualitative benefit of ESP 3.

The testimony in this case overwhelmingly shows that the modification of the three-year
auction product in ESP 3 to adopt a laddered procurement for SSO generation services was good
for customers. As the Commission observed, the three-year auction product would smooth out
pricing and mitigate the risk of market price volatility. (Opinion and Order at 32, NOPEC App.
at 43.) Inits Second Entry on Rehearing, the Commission also correctly noted, “NOPEC’s
witness Frye and OCC expert Gonzalez [two witnesses sponsored by parties opposing the
Stipulation] both concurred that laddering auction products is a reasonable approach to minimize
risks and volatility.” (Second Entry on Rehearing at 23-34, NOPEC App. at 102-113, citing Tr.
Vol. Il at 49; Tr. Vol. T at 141-42.) Indeed, all of the witnesses addressing this subject testified
that a Jaddered procurement strategy is a widely aécepted and reasonable strategy for such
purposes. (Opinion and Order at 32, NOPEC App. at 43.)

NOPEC incorrectly argues that this plan simply replaces lower prices in the final year of
ESP 2 with higher ones that are likely to incur later, (NOPEC Br. at 17.) NOPEC further
wrongly contends that the Commission is trying to derive a benefit by comparing price between
ESP 2 and ESP 3. (Id.) As the Commission stated, the specific prices that may be garnered by
ESP 3’s CBPs are uncertain, but that whatever future prices may be, ESP 3’s laddering
procurement strategy will minimize the effect of changing market prices, including the effect of
any potential increases. (Order and Opinion at 32, NOPEC App. at 43.) Preventing steep
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increases or changes in the price paid by SSO customers for generation services minimizes “rate
shock™ and allows for greater predictability for customers’ electricity charges. (Jd.)"

NOPEC also argues that the potential prices to be paid under ESP 3 are too uncertain to
know whether customers will receive any benefits. (NOPEC Br. at 17, n. 10.) NOPEC misses
the point. As the record shows, and as the Commission also observed, it is in times of greatest
uncertainty where risk and volatility mitigation strategies are most prudently employed.
(Opinion and Order at 32, NOPEC App. at 43; Stoddard Rebuttal at 14, Supp. at 30.) Itis
undisputed — even by NOPEC’s witness — that laddering procurements is a widely accepted risk
mitigation technique. (Tr. Vol. III at 49, Supp. at 91.) ESP 3’s laddered procurement strategy
was thus properly determined to be a benefit of ESP 3 relative to an MRO.

b. The Commission properly found that the continuation of the
distribution rate increase “stay-out” for an additional two

years provided rate certainty, predictability, and stability for
customers and thus benefitted customers.

ESP 3 also provides that the Companies will not implement a base distribution rate
increase through a rate case for the term of the ESP, i.e., through May 2016. (Ridmann
Testimony at 12-13, NOPEC Supp. at 105-106.) This agreement to a distribution rate increase
“stay out” continued the freeze in base distribution rates first agreed to in ESP 1 (i.e., beginning
in June 2011). (Case No. 10-388-EL-SSO, Opinion and Order at 36, NOPEC App. at 188; In the
Matter of the Application of Ohio Edison Company, The Cleveland Electric lluminating
Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer

Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No.

' To be sure, the future price of some competitive generation is known. For example,
capacity prices are expected to significantly rise for the June 2014-May 2015 period, and then
rise again for the June 2015-May 2016 period. (AEPR Ex. 2, Supp. at 108.) Thus, to the extent
that costs are expected to rise, ESP 3’s laddering of procurement and blending of prices will
reduce the rate of an expected cost increase. (/d.; Tr. Vol. I at 154-155, Supp. at 73-74.)
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08-935-EL-SSO, 2009 Ohio PUC LEXIS 279, Second Opinion and Order, *21 (Mar. 25, 2009),
Supp. at 311.)

The record supports the Commission’s finding that the distribution rate increase “stay
out” is a qualitative benefit of ESP 3. As the Companies’ witness Ridmann testified, this
provision will help stabilize customers’ base distribution rates for another two years by
continuing the rate freeze already in effect for several years. (Ridmann Testimony at 12-13,
NOPEC Supp. at 105-106.)

Nonetheless, NOPEC contends that the benefit of a distribution rate freeze is “illusory at
best.” (NOPEC Br. at 18.) NOPEC contends that the presence of the Rider DCR effectively
negates the base distribution rate freeze that has been and will continue to be in effect. (/d. at
18.) NOPEC overlooks that the scope of cost recovery in a rate case is broader than the scope of
costs authorized to be recovered through Rider DCR. The record shows that only those capital
costs that are determined to be reasonably incurred to support the maintenance and improvement
of the Companies’ distribution system may be recovered through Rider DCR. (Ridmann
Testimony at 6, NOPEC Supp. at 99.)

What’s more, Rider DCR provides a number of benefits over a rate case. As OCC
witness Gonzalez admitted, under ESP 3, costs to be recovered under and revenues received
through Rider DCR will be reconciled quarterly. This assures that Rider DCR’s rates can be
adjusted for any over recovery by the Companies. There is no such reconciliation for base
distribution rates. Further, ESP 3 requires that Rider DCR costs and revenues be subject to
annual audits in which parties like OCC can participate — and have participated. (Tr. Vol. Il at

125-126, 139-142, Supp. at 96-97, 101-104.) There is no similar mechanism to audit base
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distribution rates. Thus, the Commission’s finding that the distribution rate freeze is a qualitative

benefit of ESP 3 is well supported by the record.

c. The Commission properly found that the continuation of the
ESP 2 rate design options and programs are qualitative
benefits of ESP 3.

As part of the relative certainty and stability offered to customers by ESP 3, the
Companies agreed to continue certain rate options and programs. The Companies’ witness
Ridmann testified as to three of these issues. First, bill credits, designed to help customers
transition to market based price, would continue for non-standard residential customers, schools,
interruptible customers and domestic automaker facilities. Second, rate increases for certain
customers (lighting and transmission customers) would continue to be capped. Third, rate
- options, such as the Economic Load Response peak demand reduction rider and time-
differentiated pricing riders, would continue. (Ridmann Testimony at 4-5, NOPEC Supp. at 97-
98.) The Commission found that the continuation of the rate options under ESP 2 will benefit
customers. {Opinion and Order at 56, NOPEC App. at 67.) This finding was supported by the
record. For example, Staff witness Fortney testified that ESP 3 provided several “qualitative”
benefits that the Commission should consider, including the continuation of the rate options
provided in the current ESP. Gradualism (preventing abrupt changes in rates) has traditionally
been recognized as a worthwhile objective in utility rate design. (Ridmann Testimony at 4, 12,
NOPEC Supp. at 97, 105.) The Commission routinely adheres to this principle. See, e.g., In the
Matter of the Application of Ohio Edison Company, The Cleveland Electric Hluminating
Company, The Toledo Edison Company for Approval of a New Rider and Revision of an Existing
Rider, Case No. 10-176-EL-ATA, 2011 Ohio PUC LEXIS 661, Opinion and Order, at ¥42-49
(May 25, 2011) (applying principle of gradualism to protect customers from rate shock) (Supp. at
215-217); In the Matter of the Application of Ohio Edison Company, The Cleveland Electric
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Hltuminating Company, and The Toledo Edison Company for Authority to Increase Rates for
Distribution Service, Modify Certain Accounting Practices, Case No. 07-551-EL-AIR, 2009
Ohio PUC LEXIS 58, Opinion and Order, at *61 (Jan. 21, 2009) (same) (Supp. at 243). In fact,
it’s hard to understand how continuing credits, caps and other rate design features designed to
reduce customers’ electricity charges could nor be a benefit.

NOPEC contends that the Commission erred by finding that the continuation of rate
options and programs from ESP 2 was a benefit. (NOPEC Br. at 19.) But NOPEC fails to cite
any testimony or evidence in the record to dispute the Commission’s finding. NOPEC merely
contends that rate options and programs cannot serve as a benefit.

Alternatively, NOPEC asserts that these benefits are “concessions the Company made to
these entities as a part of the negotiated stipulation process which financially incented these
individual parties to join the Partial Stipulation.” (NOPEC Br. at 21.) NOPEC is wrong for at
least two reasons. First, there is no support in the record regarding the motivation for any party
to sign the Stipulation. Indeed, NOPEC cites nothing to support its speculative argument.

Second, even if certain benefits were provided to “incent” certain parties to agree to the
Stipulation, that doesn’t negate the benefits being provided. As the Commission noted, “many
signatory parties receive benefits under the Stipulation, but the Commission will not conclude
that these benefits are the sole motivation of any party in supporting the Stipulation.” (Opinion
and Order at 27, NOPEC App. at 38.) The Commission found that it “expects that partics to a
stipulation will bargain in support of their own interests in deciding whether to support that
stipulation.” (/d.) NOPEC’s conjecture does not show that the Commission’s finding that
programs were, in fact, benefits was against the manifest weight of the evidence. The

Commission’s Order approving ESP 3 should be affirmed.
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3. The Commission Can Consider Whether An ESP Is Consistent With
The Policy Guidelines In Ghio.

In its Order, the Commission also noted that “ESP 3 is consistent with policy guidelines
in Ohio.” (Opinion and Order at 56, NOPEC App. at 67.) NOPEC complains that the
Commission erred by considering these policy guidelines because they are not in Section
4928.143(B). (NOPEC Br. at 22.) NOPEC’s argument fails for at least two reasons.

First, this argument is merely a reiteration of NOPEC’s position that the Commission is
limited to considering only beneﬁté listed under Section 4928.143(B)(1) and (B)(2). As noted,
NOPEC waived that argument.

Second, NOPEC’s argument is a red herring. As noted, the Commission made its
determination that ESP 3 was more favorable in the aggregate than an MRO. As even NOPEC
recognizes, this was what Section 4928.143(C)(1) requires the Commission to do. That the
Commission went on to address the fact of ESP 3’s consistency with certain state policies, as
expressed in Ohio Revised Code Section 4928.02, is of no moment. At most, the policy-
consistency provided by ESP 3 can be regarded as simply another set of benefits provided by
ESP 3.1° At least, the consistency of ESP 3 with state policy can be regarded as unnecessary to
the Commission’s decision. Because the Commission’s analysis of ESP 3 was proper under
Section 4928.143(C)(1) without any consideration of policy, NOPEC’s quibbles with the
Commission’s policy discussion should be dismissed.

In sum, the Commission’s finding that ESP 3 provides quantitative and qualitative
benefits that are more favorable in the aggregate than an MRO is well supported by the record.

NOPEC’s disagreements with whether particular quantitative and qualitative benefits should be

13 Indeed the Commission’s rules require ESP applications to explain how the proposed
ESP furthers the policies set forth in Ohio Revised Code Section 4928.02. See Ohio Adm. Code
Rule 4901:1-35-03(C)(6)-(8), App. at 29.
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considered do not show that the Commission’s finding is against the manifest weight of the
evidence. This Court should affirm the Commission’s approval of ESP 3.

D. PROPOSITION OF LAW NO. 4: THE COMMISSION MAY TAKE
ADMINISTRATIVE NOTICE OF THE RECORD IN PRIOR CASES
WHEN THE PARTIES HAD KNOWLEDGE OF THE NOTICE AND THE
OPPORTUNITY TO EXPLAIN AND REBUT THE EVIDENCE.

1. The Commission May Take Administrative Notice Of Facts And
Evidence From Prior Proceedings Where A Party Had A Prior
Knowledge Of And An Adequate Opportunity To Explain Or Rebut
The Administratively Noticed Facts.

In Allen v. Pub. Util. Comm., 40 Ohio St.3d 184, 532 N.E.2d 1307 (1988), this Court
emphasized that it has repeatedly upheld the Commission’s authority to take administrative
notice of the records of prior and contemporaneous Commission hearings and investigations:

[In Schuster v. Pub. Util. Comm. (1942), 139 Ohio St. 458,.... we affirmed an
order in which the commission stated that it would have been derelict in its duty
to the public not to have taken judicial notice of its own records, and in J.V.
McNicholas Transfer Co. v. Pub. Util. Comm. (1975), 44 Ohio St. 2d 23,....we
held that administrative notice of a zone enlargement petition proceeding was
reasonable. In Canton v. Pub. Util. Comm. (1980), 63 Ohio St. 2d 76,.... we held
that the commission’s reference to a prior commission case was not improper, and
in County Commrs. Assn. v. Pub. Util. Comm. (1980), 63 Ohio St. 2d 243,.... we
concluded that it was not a denial of due process of law for the commission to
take administrative notice of an investigative case in the appellants’ complaint
case, [40 Ohio St.3d at 185-86.]

Whether administrative notice is properly taken depends upon whether “the complaining
party had prior knowledge of, and an adequate opportunity to explain and rebut, the facts
administratively noticed.” Id. at 186. Further, “prejudice must be shown before we will reverse
an order of the Commission.” 7d. In Allen, this Court affirmed the Commission’s taking of
administrative notice of the record in a prior proceeding and further held that it was “reasonable
and lawful” for the Commission to base its order on the administratively noticed material. Id. at

185. Notably, because the Allen appellants were parties to the prior proceeding at issue, this



Court held that they “arguably had knowledge of, and an adequate opportunity to explain and

rebut, the evidence.” Id, at 186.
2. NOPEC Had Adequate Notice And Ample Opportunity To Respond

To The Commission’s Taking of Administrative Notice Of Record
Evidence From Prior Proceedings To Which NOPEC Was A Party.

NOPEC had adeguate notice and ample opportunity to respond to the Commission’s
taking of administrative notice. Some seven weeks prior to the hearing, the Companies, in the
ESP 3 Application, requested that the Commission take administrative notice of record evidence
from the ESP 2 case (which contained the record of the Companies’ Case No. 09-906). (Case
No. 12-1230-EL-SSO Application at 5, NOPEC Supp. at 29.) As the Commission observed in
its Opinion and Order, having been on notice of this request of the Companies, NOPEC could
have served discovery regarding this material and subpoenaed relevant witnesses. (Opinion and
Order at 20; NOPEC App. at 31.) NOPEC did neither.

On the first day of the hearing, the Attorney Examiner advised the parties that if the
Companies provided a list of specific documents from the prior proceedings, then, “I’m sure that
administrative notice will be liberally taken.” (Tr. Vol. I at 29, Supp. at 59.) During the hearing,
the Companies subsequently provided the Commission with a short list of the portions of the
record from the Companies’ prior SSO cases for which the Companies sought, and the
Commission granted, administrative notice. (Tr. Vol. Il at 11-12, 171, Supp. at §3-84, 107.)

Further, and on point with the facts in Allen, NOPEC was a full participant and party of
record in the prior proceedings subject to administrative notice. Indeed, NOPEC was a
signatory party to the Stipulation in the ESP 2 case and participated in the creation of the record
for that matter. (Case No. 10-388-EL-SSO, Second Supplemental Stipulation, Signature page,
NOPEC Supp. at 278-279.) NOPEC thus had intimate familiarity with the administratively
noticed material. Moreover, the fact that only select portions of the record from these prior
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proceedings were subject to administrative notice further weakens NOPEC’s claims here. (See
Tr. Vol. Il at 11-12, Supp. at 83-84.)

Moreover, NOPEC had ample opportunity to respond to and rebut the administratively
noticed material. For example, NOPEC could have counter-designated portions of the record
evidence at issue (about which it was quite knowledgeable), but chose not to do so. Similarly,
NOPEC could have disputed the records of the prior proceedings of which it was a party, but
again chose not to do so. NOPEC also failed to move the tribunal for additional time to present
evidence. Thus, NOPEC cannot now complain that it had inadequate notice or lacked the
opportunity to review and rebut the evidence that the Commission administratively noticed.

3. NOPEC Was Not Prejudiced By The Commission’s Taking Of
Administrative Notice.

As noted, NOPEC cannot demonstrate — and has not demonstrated — that the
Commission’s taking of administrative notice of a portion of the records in Companies’ prior
ESP cases prejudiced NOPEC in any way. Indeed, as the Commission rightly found:

[NOPEC] hafs] had the opportunity to request FirstEnergy to specifically identify

the evidence in the record of those proceedings that they intend to seek -- intend

to rely upon in this proceeding. They had the ability to request a subpoena to

compel witnesses from those proceedings to appear for further cross-examination

of this hearing. They had the opportunity to cross-examine the witnesses at this

hearing regarding any issues raised in those proceedings, and they had the

opportunity to present testimony at this hearing to explain or rebut any of the
evidence in the record of that proceeding.

(Tr. Vel. Il at 171, Supp. at 107.)

NOPEC claims that it was unable to cross-examine various witnesses from the prior
proceedings. Not so. NOPEC had that right to cross examine those witnesses when it
participated in those proceedings. (Case No. 12-1230-EL-SSO, Opinion and Order, at 4,

NOPEC App. at 15; Case No. 10-388-EL-SSO, Opinion and Order at 5, NOPEC App. at 157.)
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In any event, NOPEC misses the point.. Under 4//en, the determinative issues are
whether NOPEC had an opportunity to explain or rebut this evidence and whether it was
prejudiced; not whether the testimony contained within the administratively noticed evidence is
subject to cross-examination. See Allen, 40 Ohio St.3d at 185-86. NOPEC has failed to show
that it was denied an opportunity to explain or rebut this evidence. Notably, NOPEC did not ask
for more time to seek any discovery regarding the evidence. NOPEC did not ask for additional
time to rebut the evidence. Instead, NOPEC merely objected to the Commission’s order granting
administrative notice. (Tr. Vol. III at 15-16, Supp. at 85-86.) Due to its own inaction throughout
the discovery period and at hearing, NOPEC cannot now plausibly claim that it was somehow
prejudiced by the Commission’s taking of administrative notice.

4. The Taking of Administrative Notice Did Not Lessen The Companies’
Burden Of Proof.

Relying on Canton Storage and Transfer Co., Inc. v. Pub. Util. Comm., 72 Ohio St.34 1,
647 N.E.2d 136 (1995), NOPEC contends that the Commission’s action taking administrative
notice of selected parts of the records from the Companies’ prior ESP cases was improper
because doing so lessened the Companies’ burden of proof. (NOPEC Br. at 40.) This argument
misses the mark for the simple reason that Canton Storage is inapplicable to this case. In that
case, this Court held that the Commission improperly took administrative notice of testimony
used to support the “applications of twenty-two motor carriers for authority to transport
household goods throughout the state of Ohio.” Id. at 1. Each application for a certificate of
public convenience needed at least two supporting witnesses. /d. at 6.

The Commission claimed that it had taken administrative notice of the testimony of
twenty witnesses and found this sufficient for approving all twenty-two applications on a

“ynified basis.” Id. at 8. This Court rejected the Commission’s approach for two reasons. First,
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the Court held that the Commission “never expressly took administrative notice of any testimony
below,” but simply relied upon all the testimony, as a whole, to support each individual
application. Id. Second, because the two-witness rule per individual application was not met,
the Court held that any use of administrative notice would have the effect of lessening the burden
of proof for applicants who failed to submit two witnesses. /d. at 8-9.

This case is distinguishable from Canton Storage. Here, the Commission expressly took
administrative notice of selected portions of the record evidence at issue. (Tr. Vol. III at 170-
171, Supp. at 106-107.) In doing so, the Commission did not in any way reduce the Companies’
burden of proof. In Canton Storage, testimony from an inadequate number of witnesses to the
same proceeding was being used to support multiple simultaneous applications from different
parties. Further, taking administrative notice violated the requirement that applications be
supported by two witnesses. Neither issue applies here. Instead, and in line with Allen, the
Commission here administratively noticed record evidence from the Companies’ prior ESP 2
case that also directly supported the Companies’ ESP 3 application. This is consistent with ESP
3 being a slightly modified extension of ESP 2. Also, taking administrative notice violated no
Commission requirement. Thus, NOPEC’s reliance on Canton Storage is misplaced.

5. The Commission Is Not Obligated To Follow Or Adopt Rule 201 Of
The Ohio Rules Of Evidence For Use In Commission Proceedings.

NOPEC concedes that “the Commission is not stringently confined to the rules of
evidence.” Nevertheless, NOPEC asks this Court to require the Commission to follow Rule 201
of the Ohio Rules of Evidence when determining whether to take administrative notice.
(NOPEC Br. at 40-41.) NOPEC’s argument should be summarily discarded.

To begin, NOPEC incorrectly contends that Section 4903.22 of the Ohio Revised Code

shows that “the Legislature has intended that the Ohio Rules of Evidence apply in Commission
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Proceedings.” Id. This misreads the plain language of that statute. Section 4903.22 applies to
“processes in actions and proceedings in a court.” R.C. § 4903.22, App. at 9 (emphasis added).
As this Court has long held, “The public utilities commission is in no sense a court.” Village of
New Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30, 132 N.E. 162 (1921).

Moreover, NOPEC’s request conflicts with this Court’s repeatedly held view that the
rules of evidence do not apply to administrative agencies. See, e.g., Bd. of Educ. For Orange
City Sch. Dist. v. Cuyahoga County Bd. of Revision, 74 Ohio St.3d 415, 417, 659 N.E.2d 1223
(1996) (quoting Section 5(B), Article 4, Ohio Constitution) (“Evid.R. 101(A) does not mention
administrative agencies as forums to which the Rules of Evidence apply. Indeed, the
constitutional authority under which the rules were promulgated extends only to ‘rules governing
practice and procedure in all courts of the state.””). As NOPEC is also forced to acknowledge,
this Court has specifically held that “the commission is not stringently confined by the Rules of
Evidence.” Greater Cleveland Welfare Rights Org., Inc. v. Pub. Util. Comm., 2 Ohio St.3d 62,
67-68, 442 N.E.2d 1288 (1982). See also Cincinnati Bell Tel. Co. v. Public Util. Comm., 12
Ohio St.3d 280, 288, 466 N.E.2d 848 (1984)(same). This Court has also long held that the
Commission, as with other administrative agencies, has wide discretion to fashion rules and
procedures for its own proceedings. See Weiss v. Pub. Util. Comm., 90 Ohio $1.3d 15, 19, 734
N.E.2d 775 (2000) (“Under R.C. 4901.13 the commission has broad discretion in the conduct of
its hearings” and that “the commission has the discretion to decide how, in light of its internal
organization and docket considerations, it may best proceed to manage and expedite the orderly
flow of its business, avoid undue delay and eliminate unnecessary duplication of effort.”).

The Commission was not — and should not be — required to follow the Ohio Rules of

Evidence for purposes of taking administrative notice, or otherwise. NOPEC and all other
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- parties to this case had proper notice and an opportunity to explain or respond to the evidence
that was administratively noticed. That was all that those parties were entitled to receive.
NOPEC’s argument to the contrary is baseless.

E. PROPOSITION OF LAW NO. 5: WHERE ALL PARTIES ARE GIVEN
THE OPPORTUNITY TO PARTICIPATE IN SETTLEMENT

DISCUSSIONS, THE RESULTING STIPULATION CAN BE FOUND TO
BE THE PRODUCT OF SERIOUS BARGAINING.

NOPEC contends that the Commission erred by approving the Stipulation because it was .
not the result of serious bargaining among cépable, knowledgeable parties. (NOPEC Br. at 43.)
To “support” its argument, NOPEC makes a series of unsupported claims. NOPEC says the
Commission’s approval of the Stipulation was unreasonable because “serious bargaining”
requires that: (1) every customer class agree to a stipulation; and (2) group discussions be held.
(NOPEC Br. at 46, 48.) NOPEC is wrong on both fronts.

1. Ohio Law Does Not Require That Every Customer Class Agree To A
Stipulation Or That Group Negotiations Be Held.

The Commission’s settlement approval test has never been an exercise in nose counting
about who agreed to the settlement. The test does not require that all parties agree to a
stipulation or that the parties participate in group discussions. Rather, the first part of the test —
whether the settlement is the product of serious bargaining among capable, knowledgeable
parties — focuses on the process and whether it was fair. This test does not depend on which
parties ultimately supported the settlement.

To be sure, in Time Warner AxS v. Pub. Util. Comm., 75 Ohio St.3d 229, 661 N.E.2d
1097 (1996), this Court expressed “grave concern” when it found intentional exclusion of an
“entire customer class” from settlement negotiations. Id. at 233, n. 2. Yet, this Court observed,

“['W]e would not create a requirement that all parties participate in all settlement meetings.” Id.

-38-



In Constellation NewEnergy, inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-
6767, 820 N.E.2d 885, this Court clarified its dicta in Time Warner. In that case, a party had
been excluded from settlement talks. Nevertheless, this Court affirmed the Commission’s
approval of the stipulation and rejected an argument that the exclusion of a party ran afoul of
Time Warner. Id. § 24, This Court quoted the Commission, “[S]ince representatives on behalf
of DP&L residential, commercial, and industrial customers all participated in the settlement
process and signed the Stipulation, no entire customer class was excluded.” Id. 9§ 22. Thus, this
Court affirmed the Commission’s finding that “[t]he factual predicate upon which the Time
Warner admonition was premised is simply not presented in this case.” Id.

The Commission correctly found that the same could be said here. (Opinion and Order at
27, NOPEC App. at 38.) Not only was no customer class excluded from participation in
settlement negotiations, but no party was excluded. (Jd.)'®

Further, the Commission correctly found that there is no requirement for a group meeting
for all parties to discuss a settlement. (Opinion and Order at 26, NOPEC App. at 37.) Indeed,
the Commission pointed out the problems with imposing such a requirement. It noted that many
parties are located out of state. (/d.) Given the advances in technology, settlement discussions
can be quickly and easily shared with parties located in or out of the state. (Id.) Tellingly,

NOPEC fails to mention that it never even requested such a meeting. Nor does NOPEC explain

1 Notably, even if the appropriate test for Commission approval of a stipulation was
whether all customer classes supported it, the record shows that the Stipulation here would pass
that test. The Stipulation was signed by, among others, the Commission Staff, Ohio Partners for
Affordable Energy (“OPAE™), the Empowerment Center of Cleveland, the Consumers Protection
Association, the Cleveland Housing Network and the City of Akron. (See Stipulation, signature
pages, NOPEC Supp. at 81-82.) All of these parties indisputably represent the interests of
residential customers. (See Tr. Vol. HI at 113, Supp. at 95.) NOPEC fails to present a single
shred of evidence to show that the interests of the customers represented by these parties differ in
any way from the interests of any other residents with regard to the issues presented by ESP 3 or
the Stipulation.
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why, if NOPEC wanted to hear the views of other parties, NOPEC could not have talked to those
parties. Thus, the Comumission’s approval of the Stipulation and the Commission’s finding that
the Stipulation was the product of serious bargaining by capable and knowledgeable parties was
well supported by the record and by this Court’s precedents.

2. The Commission’s Approval Of The Stipulation Process Was
Supported By The Evidence.

Apart from NOPEC’s attack on the settlement process as legally deficient, NOPEC also
attempts to challenge the factual sufficiency of that process. NOPEC states three things that, per
NOPEC, suggest that the parties did not engage in serious bargaining. None has any support.

First, NOPEC contends that the signatory parties hastily signed the Stipulation because
they “made a nearly $300,000,000 mistake.” (NOPEC Br. at 43.) Incredibly, NOPEC claims
that this “mistake” was that the Companies were claiming their forbearance of recovering certain
transmission costs as a quantitative benefit of ESP 3 versus an MRO. (Jd. at 43-44.) Thisis
utterly unsupported. Regardless of how NOPEC colors its speculation (whether claiming that
“only one logical explanation remains” or that NOPEC has “no doubt” why the parties signed the
stipulation) (NOPEC Br, at 44), NOPEC cannot point to a single fact that even remotely provides
a factual basis for this claim. !’

Second, NOPEC asserts that the Company engaged in selective negotiations with parties
representing residential customers and ignored the “broad interests of the remainder.” (NOPEC
Br. at 46.) This is simply disingenuous. NOPEC witness Frye admitted that NOPEC had an
opportunity to review and comment on the drafi Stipulation. (Tr. Vol. I at 26, Supp. at 88.)

NOPEC has no standing to make this argument.

17 Similarly, NOPEC falsely asserts that Staff witness Fortney’s testimony was filed “to
salvage the Partial Stipulation.” (NOPEC Br. at 25.) There is no factual support for this claim.
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NOPEC also is just plain wrong. The record supports the Commission’s finding that
“every party to the ESP 2 Case was contacted by FirstEnergy during the negotiations and that
each party was given an opportunity to review and comment upon the draft stipulation béfore it
was filed with the application in this proceeding.” (Opinion and Order at 27 (citing Tr. Vol. I11,
p. 101), NOPEC App. at 38.) The record shows that the Companies provided all parties with a
draft of the ESP 3 Stipulation. (Stipulation at 4, NOPEC Supp. at 38; Tr. Vol. I at 25, 26, 101,
Supp. at 37, 68, 64.) And parties were involved in the negotiations regarding the changes
presented in ESP 3 from the current ESP. (Ridmann Testimony at 13-14, NOPEC Supp. at 106-
107.) In addition, negotiations continued past the time of the filing of the Application and
Stipulation. (Tr. Vol.Tat 41, Supp. at 62; Fein Testimony, Attachment A, Supp. at 51-53; see
also Co. Ex. 7, Supp. at 110-113.)

Third, NOPEC alleges the “extent of bargaining, if any, could be that the Company’s
only accommodation to residential interests was to fund their low- and moderate-income
projects.” (NOPEC Br. at 47.) Again, NOPEC has no support for this allegation. Indeed, the
inference that the participation of these parties in the Stipulation should be somehow discounted
because they received benefits under the ESP also is improper. The Commission correctly found
that “many signatory parties receive benefits under the Stipulation, but the Commission will not
conclude that these benefits are the sole motivation of any party in supporting the Stipulation.”
(Opinion and Order at 27, NOPEC App. at 38.) Nor can NOPEC point to anything that shows
that these parties were unable to assess the total character of the Stipulation to determine that the
Stipulation overall represented a good deal for any party and the interests that it represents.

In sum, NOPEC utterly fails to show that the Commission’s approval of the Stipulation

was unreasonable or unlawful. NOPEC’s arguments are contrary to the law and the record in
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this case. NOPEC’s factual disputes are unfounded. This Court should affirm the Commission’s

order approving the Stipulation process and ESP 3.

F. PROPOSITION OF LAW NO. 6: AN ADMINISTRATIVE AGENCY’S
INTERPRETATION OF ITS OWN REGULATIONS IS ENTITLED TO
DEFERENCE AND ITS DETERMINATION THAT A PARTY COMPLIED
WITH ITS REGULATIONS IS PROPER WHEN SUPPORTED BY
RECORD EVIDENCE.

ELPC raises one issue on appeal. ELPC contends that the Commission’s approval of

ESP 3 was unlawful because the Cormpanies” Application did not comply with the format set
forth in Ohio Administrative Code Rule 4901:1-35-03(C)(1). That rule is the Commission’s rule
governing the filing and contents of applications for approval of an ESP. It requires that an ESP
application include, “a complete description of the ESP and testimony explaining and supporting
cach aspect of the ESP.” ELPC argues that the improper form of the Companies’ Application
renders the Commission’s order approving ESP 3 unlawful.

As an initial matter, ELPC’s proposed standard of review is incomplete. To be sure,

ELPC correctly points out that the Court “has complete and independent power of review” over
questions of law. (ELPC Br. at 5-6, citing Indus. Energy Consumers v. Public Util. Comm., 68
Ohio St.3d 559 (1994).) But this Court applies a deferential standard when it reviews an
administrative agency’s interpretation of its own rules or regulations. Stare ex rel. Kroger Co. v.
Stover, 31 Ohio St.3d 229, 235, 510 N.E.2d 356 (1987). See also, State ex rel. Saunders v.
Indus. Comm., 101 Ohio St.3d 125, 2004-Ohio-339, 802 N.E.2d 650, § 41. Because ELPC
challenges how the Commission applied its own rule to the Companies’ filing of ESP 3, this
Court should apply a deferential standard of review.

Here, the Commission found that the Companies’ Application complied with Rule

4901:1-35-03(C)(1). In its Order, the Commission found that “neither ELPC nor any other party

has identified any specific provision of Chapter 4901:1-1-35, O.A.C,, that the application fails to
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meet where such provision has not been waived by the Commission.” (Opinion and Order at 46,
ELPC App. at 99.) The Commission also rejected arguments regarding the length of the
Companies’ application and found that Rule 4901:1-35-03(C)(1) has “no minimum length
requirement for an application.” ( 1d.)

Importantly, the Commission also addressed the Companies’ compliance with Rule
4901:1-35-03 in its April 25, 2012 Entry in this case. In that Entry, the Commission responded
to the Companies’ requests for waivers of some of the requirements in Rule 4901:1-35-03(C)(1).
Specifically, in seeking waivers of certain of the filing requirements, the Companies stated that
“the ESP proposed in the applipation is the result of a stipulation reflecting participation of
numerous interested parties who have considerable familiarity with the subject matter and issues
presented....” (Case No. 12-1230-EL-SSO, Entry at 2 (April 25, 2012), ELPC App. at 48.) The
Companies also stressed that “ESP 3 essentially carries forward for an additional two years the
provisions, schedules, and impacts of the existing ESP 2, for which workpapers were available
and reviewed during the consideration of ESP 2.” (Id. at 3, ELPC App. at 49.)

In its April 25, 2012 Entry, the Commission found that “the application and stipulation
filed in this proceeding appear on their face to extend for an additional two years, with
modifications, the electric security plan originally modified and approved by the Commission in
ESP 2. ([q’. at 5, ELPC App. at 51.) As a result, the Commission found that this extension
provided good cause to waive some of the filing requirements under Rule 4901:1-35-03. (ld)

The Commission also considered the objections of other parties (including ELPC) to the
Companies’ request for waivers. With regard to information that addressed the areas of ESP 3
that differed from ESP 2, the Commission required the Companies to submit supplemental

information. (Id) There is no dispute that the Companies complied with that order and filed —
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- as OCC described — “voluminous additional materials.” (Opinion and Order at 46, ELPC App. at
99.) The Commission thus properly found that the Companies’ Application and supporting
material complied with Rule 4901:1-35-03(C)(1).

Nonetheless, ELPC contends that the Commission did not properly apply its Rule
4901:1-35-03(C)(1). As it failed to do before the Commission, ELPC here again fails to explain
how the Commission’s interpretation of its own Rule 4901:1-35-03(C)(1) is unlawful. ELPC
does not contend that the Commission’s interpretation conflicts with the plain language of the
rule or that it is wrong as a matter of law. ELPC’s arguments thus boil down to essentially three
factual disputes over the Commission’s finding that the Companies’ Application and other filings
met the requirements of Rule 4901:1-35-03(C)(1). None of these factual disputes shows that ihe
Commission acted improperly, much less unlawfully.

First, ELPC contends that the Companies’ Application failed to contain testimony
“explaining and supporting the aspects” of ESP 3. (ELPC Br. at 8.) ELPC’s argument lacks
substance. ELPC does not dispute that the testimony filed by the Companies’ witness Ridmann
specifically addressed those parts of ESP 3 that differed from ESP 2. As noted, the Application
also specifically requested administrative notice of the materials that the Companies had filed in
support of their prior ESPs in order to support the remainder of ESP 3’s provisions. Thus,
ELPC’s problem with the completeness of the Companies’ filing appears to be that the
Commission took administrative notice of part of a prior ESP record. (/d.)

ELPC’s argument that the Commission can’t use administratively noticed materials is

absurd.'® For example, in the ESP 2 case, the Commission already found that the materials

3 ELPC also wrongly claims that the Companies acknowledged deficiencies in their
Application by requesting administrative notice. (ELPC Br. at 10.) Because the elements of
ESP 3 supported by the administratively noticed material are unchanged from ESP 2, and have
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administratively noticed from one of the Companies’ prior SSO cases, were sufficient 1o meet

the filing requirements of ESP 2. (Case No. 10-388-EL-SSO, Entry at 2-3 (April 6, 2010), Supp.

at 116-117.) Thus, ELPC cannot show that finding that these materials supported the same

provisions that were contained within ESP 3 was against the manifest weight of the evidence.

ELPC also points to four “examples” where it contends the Companies’ Application only

mentions provisions of the ESP and “does not describe or explain” the ESP. (ELPC Br. at 9-10.)

But the Stipulation provisions to which ELPC points were supported in the administratively

noticed materials from prior ESP cases. The testimony of witnesses in the prior SSO cases

addresses and supports these issues, as shown below:

ESP 3 Provisions Identified By ELPC
As Lacking Record Support

Record Support

“ESP 3 carries forward the seasonality factors
that adjust rates for changes in how

electricity is used throughout the year, but Mr.
Ridmann’s testimony does not describe

or explain why.” (ELPC Br. at 9.)

See Warvell Direct Testimony at 5-6; 16 {Oct.
20, 2009) (Case No. 09-906-EL-SSO) (Supp.
at 167-168); Fanelli Direct Testimony at 4-5
(Oct. 20, 2009) (Case No. 09-906-EL-SSO)
(Supp. at 194-195.)

“ESP 3 includes a flat rates structure for its
residential rates, but Mr. Ridmann’s
testimony does not describe or explain why.”
(ELPC Br. at 9.)

See Ridmann Direct Testimony at 5 (March 31,
2010) (Case no. 10-388-EL-SSO) (Supp. at
126); Fortney Supplemental Testimony, passim
(June 10, 2010) (Case No. 10-388-EL-SS0)
{Supp. at 151-161.)

“Some customers purchase their power from a
competitive provider rather than

FirstEnergy. But these customers still use
FirstEnergy for other services such as
distribution. ESP 3 allows these customers to
be exempt from the Generation Cost
Reconciliation Rider up to a certain point, but
Mr. Ridmann’s testimony does not

describe or explain why.” (ELPC Br. at 9.)

See Turkenton Direct Testimony at 3 (April 17,
2010) (Case No. 10-388-EL-SS0) (NOPEC
Supp. at 284-288.)

(continued...)

been previously litigated and approved and because ESP 3 is essentially an extension of the
terms and conditions of ESP 2, there is no reason why the Companies, per the request in their
ESP 3 Application, could not rely on the administratively noticed materials.
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“ESP 3 allows for continuation of time- See Warvell Direct Testimony at 21 (Oct. 20,

differentiated pricing concepts that were 2009) (Case No. 09-906-EL-SSO) (Supp. at
previously approved in January 2010, but Mr. | 183); Fanelli Direct Testimony at 5-8 (Oct. 20,
Ridmann’s testimony only mentions 2009) (Case No. 09-906-EL-SSO) (Supp. at

that they exist without explaining or supporting | 195-198.)
them.” (ELPC Br. at 10.)

In any event, ELPC’s list of “examples” misses the point. Instead of disputing whether
the Application and testimony support every detail of ESP 3, ELPC should address whether the
Companies’ Application supported those aspects of ESP 3 that are different from ESP 2. The
differences between ESP 3 and ESP 2 - the three-year bid product and the extended recovery of
renewable energy credit costs incurred to meet its SB 221 alternative energy requirements costs —
were well supported by the Companies’ Application. (Ridmann Testimony at 3-4, 8, 11-12, 15,
NOPEC Supp. at 96, 97, 101, 104-108; Ridmann Supplemental Testimony at 5, Supp. at 6
(three-year product); Ridmann Testimony at 8; 15, NOPEC Supp. at 101, 108 (alternative energy
cost recovery).) Second, ELPC complains about the length of testimony that the Companies
filed. It claims that the Companies’ previous filings in support of its prior ESPs were longer.
(ELPC Br. at 10-11.) This begs the question: so what? ELPC has no basis to contend that the
Commission’s enforcement of Rule 4901:1-35-03(C)(1) is simply an exercise in page counting,
Nor is there any statutory support for a minimum page requirement. ELPC does not contend that
the ESP 3 Application, accompanying testimony and other materials filed by the Companies do
not support or explain the differences between the provisions of ESP 3 and ESP 2. The
Commission previously found that the materials filed in the prior ESP cases supported those
plans. Thus, ELPC’s mindless call for more volume in the Companies’ filings is absurd.

Third, ELPC argues that the materials relied upon by the Companies ~ and particularly,

the administratively noticed materials — do not reflect the current market. (ELPC Br. at 12.)

~46-




ELPC’s “support” for this claim makes no sense. ELPC points out that OCC witness Wilson
testified that there are uncertainties in the market and that “you just never know” what will
happen in the auction markets. (ELPC Br. at 13 (quoting Tr. Vol. Il at 151-153).) But the
uncertainty in the markets simply does not have anything do with whether the materials that the
Companies relied upon (including the administratively noticed materials) explain and support
each aspect of the ESP, The Companies’ last two ESPs (ESP 2 and now ESP 3) took market
uncertainty as a given. Hence, the Companies proposed in both ESPs a laddered procurement
strategy as an appropriate mitigation technique to deal with that very risk. The reason for the
laddering strategy was explained in the ESP 2 record. (Case No. 10-388-EL-SSO, Opinion and
Order at 8, 36, NOPEC App. at 160, 188), and by Companies’ witness Ridmann here. (Ridmann
Supplemental Testimony at 5-6, Supp. 6-7; Tr. Vol. L. at 172, Supp. at 75) Further, as the
Companies’ explained, to the extent prices during the ESP 3 were known (i.e., the price for
capacity), those were going to be increasing. (Tr. Vol. [ at 154-155, Supp. at 73-74; AEPR Ex.
2, Supp. at 108-109) Thus, blending current lower prices with potentially higher future prices
through laddering benefitted customers by smoothing out charges over time. (Ridmann

- Supplemental Testimony at 5-6, Supp. at 6-7; Tr. Vol. I at 172, Supp. at 75.)

To the extent that ELPC was concerned about the relevance of material from prior ESP
cases, ELPC could have sought discovery or cross examined the Companies’ witnesses at the
hearing. As the Commission correctly pointed out, ELPC did not take advantage of that
opportunity. (Second Order on Rehearing at 7, ELPC App. at 144.) ELPC thus has failed to

show that the Companies failed to meet the filing requirements under Rule 4901:1-35-03(C)(1).
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In sum, ELPC contends that the Commission must “rigidly” enforce its rules.”® (ELPC
Br. at 14.) But ELPC wants the Commission to enforce requirements that are not set forth in any
rule. ELPC has wholly failed to show that the Commission did not follow Rule 4901:1-35-
03(C)(1). Given this Court’s deference to the Comimission’s interpretation of its own rules,
ELPC could not meet this burden. The Commission’s Order should be affirmed.

V. CONCLUSION

For the foregoing reasons, the Commission’s Order approving ESP 3 should be affirmed.

® BLPC cites to Matz v. J. L. Curtis Cartage Co., 132 Ohio St. 271, 284, 7N.E.2d 220
(1937), for the proposition that the “Commission must ‘rigidly enforce’ its rules.” (ELPC Br. at
14.) However, ELPC fails to provide the context in which Matz took place, a wrongful death
action involving a common carrier. Indeed, the full quotation reads, “Not only the provisions of
law, but the rules and regulations of the commission authorized by statute, which are designed
for the safety of the traveling public, should be rigidly enforced by the commission.” 132 Ohio
St. at 284 (citation omitted) (emphasis added). Hence, Matz has little, if anything, to do with the
matter at hand.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Ohie Edison Company, )
The Cleveland Electric Hluminating )
Company, and The Toledo Edison ) ,
Comipany for Authority to Provide for a } CaseNo. 12-1230-EL-S50
Standard Service Offer Pursuant to Section )
4928.143, Revised Code, in the Form of an )
Electric Security Plarn. )
ENIRY
The Commission finds:
(1) Ohio Edison Company {(0F), The Cleveland FElectric

2

3

Hluminating Company (CEI), and The Toledo Edison Compariy
{TE) (collectively, FirstEnergy) are publxc ytilities as defined in
Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

On April 13, 2012, FirstEnergy filed an application, pursuant to
Section 4928141, Revised Code, to provide for a standard
service offer (350) commencing as eaﬁy as May 2, 2012, but no
later than June 20, 2012, and ending May 31, 2016. The
application is for an electric security plan (ESP), in accordance
with Section 4928143, Revised Code, and the appﬁcation
includes a stipulation agreed to by various parties regarding
the terms of the proposed ESP (ESP 3). FirstEnergy states that
the: stipulation is the product of lengthy, serious bargaining
among knowledgeable and capable parties in a cooperative
process. Additionally, Fl,rthnerg} states that it and munerous
othér parties have engaged in a wide range of discussions over
a period of time related to the development of the ESP 3, which
extends, with modifications, a stipulation and second
supplemental stipulation meodified and approved by the
Commission in Case No. 10-388-EL-880 (ESP 2} for an
additional two years.

Further, on April 13, 2012, FirstEnergy filed a2 motion for
waivers of certain procedural requirements for electric security
plans contained in Rule 4901:1-35:03, Ohio Administrative
Code {0.A.C), aswell asa request for expedited consideration.
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Specifically, FirstEnergy sceks waivers of the filing
requirerments contained in paragraphs (C32), (O3), (©)4),
(OX8), (C)8), (), (CH(8), (C)9), (0)(10), (F), and (G), of Rule
4901:1-35-03; O.A.C,, as well as Rules 4901:1-35-04 and 4901:1-
35-06, 0.A.C.

In support of its motion, FirstEnergy states that the Companies
have made a good faith effort to conform their application to
the substantive requirements of the Commission’s procedural
rules, but that the waivers are necessary for the expedited
consideration and approval of the application. FirstEnergy also
contends that a waiver of the rules is appropriate because the
ESP proposed in the application is ‘the result of a stipulation
reflecting’ participation of niimerous interested parties who
have considerable familiarity with the subject matter and issues
presented and that the waiver will not present undue
prejudice. '

FirstEnergy specifically states that it is unable, upon the filing
of its application, to provide pro forma financial projections
regarding the effect of the implementation of the ESF in
accordance with Rule 4901:1-35-03(C)(2), O.A.C. Additionally,
FirstEnergy states that it would be of little value to provide
projected rate impacts in accordance with Rule 4901:1-35-
03(CH3), O.ALC., because, with limited exceptions, the rate
schedules wmder the ESP 3 carry forward the existing rate
schedules and, further, that future generation auction prices are
an unknown factor. FirstEnergy also secks a waivers from
Rules 4901:1-35-03(C)(4) and 4901:1-35-03(F), O.A.C., requiring
a description of the Companies’ corporate separation plan, on
the basis that the Commission approved the current corporate
separation plan in the ESP 2, which continues to be in effect
and in compliance with applicable statutes and rules,
Similarly, FirstEriergy seeks a waiver of Rule 4901:1-35-

03(CYH5), O.AC, requiring filing. of an operational support

plan, on the basis that the Companies’ operational support plan
was approved in the ESP 2, and there are no vutstanding
problemis with its implementation.

Next, PirsiEnergy seeks a waiver of Rule 4901:1-35-03(C)6),
OAL, stating that it will continue o maintain systems
necessary to account for customer participation in
governmental aggregation programs. Further, FirstEnergy

e

APP. 0002



12-1230-EL-S50 “3-

seeks a waiver of Rale 4901:1-35-03(CY7), O.A.C., which
requires a description of the effect on large-scale governmental
aggregation of any unavoidable generation charge proposed to
be established in the ESP. In support of this request,
FirstEnergy states that the overall effect of the nonavoidable
charge of the ESP 3 is-beneficial to customers served by large-
scale aggregation groups and all customers. FirstEnergy next
tecks a waiver of Rule 4901:1-35-03(C)8), OQ.A.C., which
requires a discussion as to how state policy is advanced by the
ESP, on the hasis that the Commission previcusly determined
that the ESP 2 was consistent with state policy, and the ESP 3
largely mirrors the ESP 2.

FirstEnergy also seeks waivers of Rules 4901 1~35~63(C)(9) and
49071:1-35-03(C)(10), Q:A.C., to the extent that these provisions
‘requiring additional information may be applicable to the ESP
3 and rnot otherwise provided for in the Companies’
application,  stipulation, or  supporting testimony.
Additionally, FirstEnergy requests waiver of Rule 4901:1-35-
03(G), 0.A.C., which requires a complete set of work papers to
be filed with the application. FirstEnergy stresses againt that
the ESP 3 essentially carries forward for an additional two
years the provisions, schedules, and impacts of the existing ESP
2, for which-workpapers were available and reviewed during
consideration of the ESP 2.

Finally, FirstEnergy requests a waiver of Rules 4901:1-35-04 and
4901:1-35-06, O.A.C., which require a proposed notice for
newspaper publication and provide for a 45-day intervention
period; respectively.

{5) On Aprl 17, 2012, the Ohio Consumers’ Counscl,
Environmental Law and Policy Center, Natural Résources
Defense Coungcil, Northeast Ohio Public Energy Council, and
Northwest Ohio Aggregation Coalition (Ohio Consumer and
Envirorunental Advocates or OCEA) filed a joint motion to
bifurcate issues and a joint memorandum contra FirstEnergy’s
motion for waivers. OCEA argues that FirstEnergy has not
demonstrated “good cause” for the waivers. Specifically,
OCEA urges the Commission to consider whether the
information that is the subject of the waiver requests i
necessary for an effective and efficient review of the
application, Based upon this standard, OCEA claims that
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FirstEnergy has not demonstrated good cause for the proposed
waivers. OCEA requests that the Commission deny all
broadly-stated waiver requests, arguing that the Commission
has previously rejected “gap-filling, non-specific requests for
waivers.” [n re FirstEnergy, Case No. 03-2144-EL-ATA, Opinion
and Order (June 9, 2004) at 40. Specifically, OCEA argues that

FirstEnergy's request for a waiver of the pro forma financial
projections under Rule 4901:1-35-03(C)(2), O.AC., is not

supported by good cause because FirstEnergy has merely
stated that this information is not available upon the filing of
the application and that this information would be useful in

assessing the effect of rate coliections. Additionally, OCEA

opposes FirstEnergy’s request for waivers of Rules 4501:1-35-
O3(CH6),  4901:1-35-03(CY8), 4901:1-35-03(C)(9), 4901:1-35-
O3(CY10), and 4901:1-35-03(G), O.AL., on the basis that these

requests are not supported by good cause. FPurther, OCEA

states that FirstEnergy bas failed to set forth good cause for
waivers of Rules 4001:1-35-04 and 4901:1-35-06, O.A.C.

On April 18, 2012, Direct Energy Services, LLC, Direct Energy
Business, IIC and 1GS Energy,-Inc. {collectively, Direct and
1G5); filed a joint memorandum contra FirstEnergy’s motion for
waivers. In their memorandwn contra, Direct and IGS
specifically dispute FirstEnergy's requests for waiver of Rule
4901:1-35-03(C)(2), O.AC, requiring pro forma financial
projections, and Rule 4901:1-35-06, O.A L., governing hearings
and interyentions. Direct and IGS argue that granting of these
waivers would not allow parties adequate time to evaluate the
ESP or to make a decision whether to intetrverie in the ESP.

Additionally, on -April 18, 2012, FirstBnergy filed a
memorandum contra OCEA's motion to bifureate issues as well
as a reply to the memoranda contra filed by OCEA and Direct
and IGS.

Muoreover, on April 20, 2012, AEP Retail Energy Partners, LLC,
filed a memorandum conira FirstEnergy’s request for waivers.

Thereafter, on April 20, 2012, Direct and IGS filed a joint
motion to partially strike FirstEnergy’s reply to the memoranda
contra filed by OCEA and Direct and IGS. In their joint motion,
Direct .and IGS point out that FirstEnergy filed its April 13,
2012, motion for walvers with a request for expedited
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considération, pursuant to Rule 4801-1-12(C), O.AC. Direct
and IGS contend that Rule 4901-1-12(C), C.AC, governing
requests for expedited rulings, prohibits reply memoranda
unless: specifically requested by the Comunission or attorney
examiner. Here, nejther the Commission nor the attorney
examinet requested reply memoranda. Consequently, Direct
and IGS argue that the portions of FirstEnergy’s April 18, 2012,
filing that constitute a reply to the memoranda contra filed by
OCEA and Direct and IGS should be stricken. A similar
motion to strike FirstEnergy’s reply to the memioranda contra
as inconsistent with Rule 4901-1-12(C), O.A.C., was filed by
OCEA on April 23,2012,

Initially, the Commission will consider the motion te partially
strike FirstEnergy’s reply to the memoranda contra filed by
OCEA and Direct and IGS. The Commdssion finds that,
pursuant. to Rule 4901-1-12(C), O.AC, the portions of
FirstEnergy’s April 18, 2012, filing that constitute & reply to the
memoranda contra filed by OCEA and Direct and IGS are not
permitted and are hereby stricken.

As to FirstEnergy’s April 13, 2012, request for waivers, the
Commission notes that Rule 4901:1-35-02(B}, O.A.C,; provides
that the Commission may waive any requirernent of Chapter
4901:1-35, O.A.C.,, other than a reguirement mandated by
statute, for good cause shown. ‘ .

Here, the Commission finds that the request-for waivers should
be granted, in part, and denied, in part. The Commission notes
that the application and stipulation filed in this proceeding
appear-on their face to extend for an additional two years, with

‘modifications, the electric security plan originally modified and
appraved by the Commission in the ESP 2. Therefore, the

Commission finds that. FirstEnergy has demonstrated good
cause for g waiver of the filing requirements contained in Rules
4901:1-35-03(C)4), 4901:1-35-03(C)(9)(a), 4901:1-35-03(CHI)(b),
£901:1-35-03(CH9¥d), 4901:1-35-03(CY%)e),  4901:1-35-
03(CY(8)(f), 4901:1-35-03(C)(10), 4901:1-35-03(F), and 4901:1-35-
03(Gy, O.AL. The Commission notes specifically as to Rule
4901:1-35-03(G), O.A.C., that, despite the waiver of this section,
workpapers are discoverable and must be made available to
Staff upor request.
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However, as the Commission noted in its previous finding in
the FSP 2, the financial projections provided for in Rule 4901:1-
35-03(C)(2), O.A.C., are necessary to our consideration of this
type of application and stipulation and in the public interest.
Similarly, the Comumission finds that the information on

projected tate impacts vequired by Rule 4901:1-35-03¢C)3),

Q.AL; information regarding the operational support plan
required by Rule 4901:1-35-03(C)5), O.AC. information
relating 10 governmental aggregation programs required by
Rules 4901:31-35-03(C)(6) and 4901:1-35-03(C)7), 0O.A.LC;
statemeny regarding state policy required by Rule 4901:1-35-
03(Cx8), O.AL; information regarding retail shopping
required by Rule 4901:1-35-03{C)(9)(c), O.A.C; information on
alternative regulatloﬂ mechanisms or programs relating to
distribution service required by Rule 4901:1-35-03(C)9)(g),
Q.AC.; and, information concerning provisions for-economie
development, job retention, and energy efficlency programs
required by Rule 4901: 1~35~{}3(C)(9)(h), 0.AC,, are necessary
for our consideration’ of the application and stipulation.
Additionally, some of these filing requirements may involve
information that differs from the information utilized in the
ESP 2. Consequently, the Commission denies FirstEnergy’s
requesi for a waiver of Rules 4901:1-35-03(C)(2), 4901:1-35-
03(C)(3),  4901:1-85-03(C)(5), 4901:1-35-03(C)6),  4901:1-35-
O3CHT), 4501:1-35-03(CX8), 4901:1-35-03(C)9)c), 4901:1-35-
03(CHO)g), and 490L:1-35-03(CY 9k}, OAL. FirstBnergy is
directed to supplement its application with this information
within. seven days unless otherwise ordered by the
Connission or the aitorney examiner.

The Commission finds that the waiver of Rule 4901:1-35-04,
0.48,C., which required FirstEnergy to include a proposed
notice in its application, is granted. This is not the first 850
application filed by FirstEnergy, and, through the prior cases,
the Commission has developed a consistent format for the
published netice. The Commission anticipates that the notice
in this proceeding will be consistent with the notice used in the
prior S50 proceedings.

Finally, with respect to FirstEnergy’s request for a waiver of
Rule 4901:1-35-06, O.A.C., the Commission finds that this
request i moot. The attorney examiner has established the
deadline of Aprii 30, 2012, for intervention, pursnant to Rule
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4901:1-35-06(B), O.A.C. Further, the Commission notes that the
attorney examiner has already granted intervention to all
parties who participated as intervenors in the ESP 2 without
the necessity of filing motions to intervene.

It is, therefore,

ORDERED, That FirstEnergy's motion for waivers be granted, in part, and denied,
in part, as set forth in Findings (11) through (13). Itis, further,

ORDERED, That FirstEnergy file supplemental information to its application, as set
fc:arih in Finding (1 1), within seven days. Iti is, further,

ORDERED, That a copy -of this Entry be served upon all parties of record in this
proceeding and all parties of record in Case No, 10-388-EL-S80.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven I Iesser ' o Andr%')f Porter

‘“"Q"@“?’(“)“ Cetecdr Z;m M/
Cheryl L. Roberto ) / Lynn s

Entered in the Journal

APR 2 5 208

jgfmﬁ/ N,

Barcy F. McNeal
Secretary

MLW/sc
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TITLE 49. PUBLIC UTILITIES
CHAPTER 4%03. PUBLIC UTILITIES COMMISSION -- HBARINGS

Go to the- Ohio Code Archive Directory
ORC Amn. 490313 (2013)

§ 4903:13. Reversal of final order; notice of appeal

A final order made by the publicutilities commission shall be reversed, vacated, or modified by, the supreme court on
appéal, if; ipen consideration of the record, such courtiv of the opinion that such order was unlawful orunreasonable,

‘Fhe proteeding to obiain'sueh toversal, vacation, or modification shall bo by notice.of appeal, filed-with'thi public
atitities commission by any patty tothe proceeding before it, against the commission. setting farth the order 4;3;)@:1?9(3
fFom and the'errors complained of: Thenotice of appeal shall be servet, unless waived, upon the chairman-of the
commission, or, inthe svent.of his shsence, upon any public utilities commissiotier, or by iea\mg a<apy atthe office of
the commission at Columbus, The vour{ may permitany interesied party to intervene by cross-appeal.
HISTORY:

G §§ 544, 5457 103 v 804(8133, §§733, 345 116 v 1040120}, §. 7, Burzayr of Code Revision, BIF10-1-53:

NOTES:
Related Statutes & Rules

Crogs-References 1o Related Statutes

Forfetture for'viotations; enforcement actions, RC § 4905.43.
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and filed with the Secretary of State through File 24
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‘ “TITLE 4%, PUBLIC UTILITTES
CHAPTER 4503, PUBLIC UTILITIES COMMISSION -- HEARINGS

Ge to the Ohio Code Archive Directory
ORC Ann,4903,22 {2013)

$4903.22, Rules of pracnoe

Tscept when otherwise provided by law, all processes in sctions and praceedings in u court arising under Chapters
4901, 4903., 4905., 4906., 4907, 4909, 4921...4923., and 4927 ‘of the, Revi.u:c;i» Code shall be served; and the practice
“and rules of evidence in sieh actiongand proceddings shall be.the same, a8 in civil acnons: A sheriff-or otherofficer
empowered to giecute civil procesics Shatlexéeute protess isiued under thuse cigpters end teccive compenisation
thereforas prescribed by law for like services: '
HISTORY:

RS § 244:27; 98'v352, § 17; GO § 552; Buresu of Code Revision, 10-1-53; 134 v § 397 B 10-23-72, 153 v §
162, § 1, ¢ff. 9-13-10,

NOTES;
Ssction Notag
EFFECT OF AMENDMENTS

133 v'S 162, effective:September 13, 2019, corrected internal references andnmade stylistic chénges.

Case Notes
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OHIO RULES OF EVIDENCE.

The commission is pot stitetly bound by the Ohio Rules of Evidence: Greater Cleveland Welfare Rights Org., Inc.
v. PULC., 2 Ohio St 3d 62, 442 N.E 2d 1288 (1983).
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TITLE 49, PUBLIC UTILITIES
CHAPTER 4909, PUBEIC UTILITIES COMMISSION - FIXATION OF RATES

Ciote the Ohio Code Archive Directory
ORC Ann. 450918 (2013}

§-4909.18. Application for establishment or change in mate

Any public utility desining to estabhxh any rale, jomt rate, tl, clagsification, charge, or rental, or to modify, amedd,
change, increase; or reduce any-existing rate; jomtr e, toll, classification, charge, or vental, or any regulation oy
practice affecting the same, shall Glea: wrme application with the public utilities commission. Except for actions under
section4909.16 of the Revised Code, no puahc. wtitity may issue the notice of intent.to fi file an application pursuant o
division (B} of dcction 4909:43 of the Revised Cade To- increase any existing rite, joint m;c‘ toll, clessification, charge,
ot rental, wniil e finaf orderaiidar this séction hisbeen issucd by the cotmmission-on any pending prior application to
inerease the same rate, Jomt vate, 1oll, classitication, charge, or rental or untd] two Hundred seventy-five days afier filing
such.application; whichever 15 stoner; Such ‘apphcation shall Be verified by the president or a vice-president and the
seeretaryor treasurer of the-apphicant: Such: apphcatién shall contain 4 schedule of the existing rate; joint rage, toll,
classification, charge, or rental, or regulation o practice affecting the sanw, @ schedule of the. modification amendinent;
change, increase; or reduction sought o be estabishiod, and a statement of the facts and grounds upon which such
application is based. If such application proposes a new service or the use of new squipmoent, or proposes the
¢stablishment or amcndment of @ regulation, the apphcat:on strall fully describe the now service or x,qmpmmt orthe
repulation proposed 1o beiestablished or amended; and shall explain how the proposed service or equipment diffors from
services of eiuipient presentty offered Or inivise, ot how the regulation proposed to be established or amended differs
from regulationg presently in offect. The application shall provide such additional information as the commissionmay
réquive. in its discretion, I the comission détermines that such application is not-for an intrease in any rate, joint rate,

toll; slwsmmuom charge, or rental, the commissionapay perrait the filing of the schedule proposed in thie application
and fix the time when such schedufe shall take cffect. 1£it appears fo the cornmission that the propasals inthe
application may be injust or unreasonable, the commission shall sot the matterfor hearing and shall give notice of such
hearing by sending written notice of thy \iafe set for the hearmyg w the public utlity and puhlishing notice 87 the nuring
ope timein 4 nowspaper of general circulation in each county in the service area atfected by the appleation. At such
hearing, the burden of proof to $how that the propusals in the application are just and seasonahle shall be upon the
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public utifity. After such hearing, the commission shall, where practicable, issue anappropriste order withinsix months
from the date the application was filed.

I the commission determines that sald appbication is-for ap increase 1n any rate, jomt ratg; il classificaton: charge,
or rental there shall also, unless otherivise ordered by the commission, be filed with the application i duplicate the
foltowing exhibiis:

{A) A report of its property used and useful, or, withirespect to @ natural gas, waltr-works, 01 sewake di_sp’os;’ﬂ
System company, projected 1o be used and vieful ag of the datecertain, in réndering the service referred toin such
application, as provided in section 490903 of the Revised Code;

{B)'A complete operating statermnent of its fast fiscal vear, showing in detail all its reeeipts, revenues, and incomes
from-alt sources, all of iis operating costs and other éxpenditivies, and any analysissuch publicutihty-deems applicable
to the matter referred to/in said application;

{Cy A statement of the income sad expense anticipated under the application filelh

(D) A statement of financial condition summanizing assets, lidbilities, and fietwaoithy

(E) Such other information as the commission wiay require in its diseretion,

HISTORY:

GO §614.20; 102 w549, § 22, 108 v L, 1094; 110 v 366; 113 v 16; 119 v 275 Burcau QfCééé Revision,
10153 136 v § 94 (EFE9-1-76%, 139 v § 378 BT 1511-83; 2011 HB 95, § 1, ¢ff Sept. 9, 20113 2012 HIF 379, § 1, off.
Mar, 27, 2043,

NOTES:

Section Notes
BEFECT OF AMENDMENTS
"The 2012 amendment inserted "water-works, or sewage disposal system™ in {A).

The- 201 T amendment fnscrted "o, with réspect 1o a natural gas company, projected to be used and uscful as of the
date cefraifi® in {A); deleted (E) and redesiyriated former (F) aud (B}

clated Swdotes & Rudes
Cross-References to Related Sratuiss
Alternative method of establishing rates and charges, RC-§4927.04.

Application for change tn rato; approval, RE'§ 4909.17.

Approval of altemnate rate plan, RC §4929.05,
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TITLE 49. . PUBLIC UTILITIES
CHAPTER 4928. COMPETITIVE RETAIL ELECTRIC SERVICE

Go to the Dhio Code Archive Dircetory
ORCdnn. 252807 (2013)

§4928.02, State glectyic servicos policy

it is the policy ofthis state to-do'the foltowing throughout this state:

{A) Ensure the aval tability to consumers of adequate, reliable, safe, efficient; nondiscriminatory, and reasonably
priced retait electric service;

{BY Ensure the availability of unbundled and comparable retail eleétric service that provides consmmers with the
suppher, price, tertms, conditions, and qualily options they clect (o meet thelf respective needs;

{Cy Bnsure diversity of electriorty supplies.and suppliers; by giving consutiiers effeotive choiges over the selection
of those supplics and suppliers and by encouraging the developmentof distributed and small goneration facilitics:

(D) Encourage innovation and market-aceess for cost-effective supply- apd demand-side retail clectric service
including, butnat limited to, demand-side management; time-differentiated pricing, waste encrgy recovery systems,
smart grid programs, and implemoentation of advanced metering imfrastructure;.

(E) Encourage cost-cffective and efficient nccess to information regarding the operation ofthe transiigsion ang
distnbution systems of electric utilities inorder to promote both efféctive customer choise of retail slecteic servicd and
the: development of performance stendards and-targets forservice.quality for all consumers, inchuding antitia)
achievement reporis written in'plain fangoage; - S

(¥} Ensure that-an slectricntlity's:transmission and distribution systenss are available’to.a customer- generator oy
owner of distributed generation; o that the chstomer-generator or owner can'market.and deliver the electiicity it
produces;

{G) Recognize the tontinuing emergence of competitive eléctricity matkets through the developmient and
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implementation of ﬂcxétﬁlc‘rcg,uiatory treatment;

(H) Ensure effective competition in the provision of retail eleciric setvice by avoiding anticornpetitive subsidics
Howing from a nopcompetitive refail electric service to a competitive retail lectric service or to 2 product or service
other than retail electric service, -and vice versa, including by prohibiting the recovery of any generation-related costs
through distribution or tmnsmmsmn rates;

(I} Ensure retall eleetric service. consumers protection against unreasonable sales practices, market deficiencies,
and market power;

(I} Provide coherent, transpatent means of giving appropriate incenitives to techndlogies that.can adapt
successfully to potential envitonmental mandates;

(K) Encourage implementation of distributed genération across customer classes through regular review and
updating of administritive ey governing ¢ritical issues such as, but not Jimited 1o, Interconnection standards, standby
charges, and net.metering:

{1} Protect at-risk poputations, 1ncluding, buinot limited to; when considering the implementation of ARy new
advanced enctgy or renewable shergy resource;.

(M) Encourage the edutition of small business owners in this:state regarding the use of, and encourage the nse of,
energy efficiency programs-and altemative energy resources in their businesses;

(N} Facilitate the state's effectivensss in the global economy.

In carrying out thigpolicy, the contmission shall consider rules as they.apply to the cosis-of electrie distribution
‘infrastructure; inchuding, but not Tunied to, line extensions, for the purpose of development in this state,

HISTORY:
148 53, BT 10-599: 152 v § 221, §:1, eff. 7-31-08, 2002 SB-315,°§ 101.01, off. Sept; 10,2012

NOTES:

Section Notes
EFFECT OF AMENDMENTS
The- 2012 amendment inserfed “wastd cnergy recovery systems, smart grid programs™ in (D).

152 w8 227, ifective July 31, ZUGé insarted (), {J) through (M), .and the last paragraph, and redesignated the
remzining subsccucms accorungiv in‘the mtroduuorv paragraph, deleted "beginning on the starting date of competitive;
retail electric servied” from the end; added the inclusion 1o the end of (D) and present {HY; and, iy (L), added “and the
dovelopment of ... written in plain lenguage™ (o the'end and made related changes,

Related Statutes & Rules

Cross-References 1o Relaied Statutey
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TITLE 49 PUBLIC UTILITIES
CHAPTER 4928, COMPETITIVE RETAIL ELECTRIC SERVICE
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ORC Ann, 4928.03 (2013)

§ 4928.03. Identification of compétitive services access 1o noncompetitive services

Bepinningon the starting date of competitive retail eleciric service, retail elgctrie GENETATION, AgEregation, power
marketing, and power brokerage services supplied 1o consumers within'the cm’iﬁe& rczri(aryv a‘f__a:n-ctécgr‘ir; v,tility are
competitive tetail slectric services that the consumers ey obtain subject to thi§ chapter fromany sopplier or suppliers,
Inaecordance with a filing under division (F) 6f section 4933.8] of thé Revised Code, retall clectiic ‘generation;
aggregation, poveer mutkening, or power brokerage services supplicd o cofsumers within the certified tervitory of dn
electric cooperative thathag made the filing are competitive retail electric Serviced that the Consuimers may obilain
subject to this chapter om any supplier or supphers. '

Beginning o the startin g dste vl competitive retail electric seryice and notwithstanding any other provision of law,
each consumer in this state and the supplicss 1o a sonsumer shall have comparable and nondiseriminatory access fo
noncompetitive retal eloctrie services of an clectric utility in this state within 13 certified territory for the purposs of
satisfying the consumer’s eleetricity fcquiremedts'in keeping with the policy specified in section 4928.02 of the Revised
Code.

HISTORY:

1490 $3 FI10-5-99,

(Case Notes
ANALYSIS Generally Public utility commission suthority

GEMERALLY.
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§ 492617 Corporate separation plan

A} Except ax othiciwise provided in spctions 4928, 142 0r 4928.143 or4928.31 10 492840 of the Revised Code and
béginning onthe starting date of competitive retail electric service, nw electric utitity shall engage-in this state, either
[directly or through an affiliate, fn the-businesses of supplying a noncompetitive retail electrie sorvice and supplying a
competitive-retall-electiic sepvice, or in the busingsses 6f supplying anoncompetitive retatl clectric servics and
supplying a product or service other thain refail electric service, unicss the wiility iroplements and operates under 4
corporate separation plan that is approved by the public uitlities commission tnider this section, is consistent with the
poticy specified in section 492802 of the Revised Code, and achicves all of tha following,

{1y The plan provides, af minhmum, for the provision of the competitive retail €lectiic service or the nonglecuric
product or service through & filly separated affiliate of the wihty, and the plan includes separate accounting
requirernents, the codeof conduct 28 ordered by the comniission puisuant to o rule it shall'adopt wnder division (A)of
seution 4928.06 of the Revised Code, and such other mezsures a5 are necessary o offectiate the policy specified in
suotion 492%.07 of the Revised Code,

{2) The play satisfies the public interest-in‘preventing unfaif competitive advariage and proventing the abuse of
nrarket powes,

{31 The plan-is sufficicnt to-ensure that the utility will not extend any undue preference oradvantageto any
affitlate, division, or part of ifs own brsiness engaged in the business o supplying the competitive retail electric service
ot nofielectric product or service, Including, butnot thnited to, wiility resourees such as tracks, 1ools, office. cquipment,
office space, supplies, custemeér and marketing information, advertising, billing and matling systems, personnel, and
watmng, without compensation based upon fally loaded cuibedded costs charged tothe affiliate; and to ensure that any
such affilinte, division, or part will n0t receive undue praference or advantsge from any affilinte, division, or part of the
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business engagied in businoss of supplying the noncompetitive retail electric service. No such wtility, affiliate, division,
“or part shall extend such undug preference. Notwithstanding any ether division of thig section, a utility’s obligation
under division {A)(3) of this séction shall be effective January 1, 2000.

(B} The commission may approve, modify-and approve, or-disapprove s corporate separation plan filed with the
commission under division {A)of this section. As part of thecode of conduct required under division (A3(1) ¢f this
‘section, the comumission shall adoptrles puzsuant to division {A) of stetion 4928.06-of the Revised Coderegarding
corporate separation and provedures for plar filing and.approval. Theroles shail intlude fimitations o5 affijiats practices
solely for the purpose of maintaihing: 2" séparation of the affiliate’s business from the business of the utility o provent
unfair.compefitive advantage by Virue of that relationship. The rules also shall inclide an epporiunity for any person
having arealand substantial interbst in the ¢orporate separation plan'to file specific oljections to the plan 4nd propose
speeific responses 1 issues raised in the-objections, which objections and responses the commission shall address in'its
final.order, Prior to commission approval of the plan, the commission shall afford 4 hearing upon those aspects of the
plan that the commission determines reaspnably require a hearing, The commission may rejectand require refiling of 2
substantially inadequate plan under this section.

() The commission shall issne an order approving of modifying and approvitig a corporate separation plantinder
'this.semion, o be effective:on the date specified in the-arder, only upon findings thatthe plan reasonably comphics Vith
the requirements of Sivision{A) of this section and will provide Yor ongoing compliance with the policy specifiedin
‘seetion 4928.02 of the Revised Code, However, for good canse shown, the commission may issue an order epproving or
wiodifying afid approving a corporate separatiot plan mder this:seetivn that does not comply with diviston (AJ(1) of this
section but ¢onmiplics with such funiétional separation requirements as the commission authorizes 10 spply foren interim
period prescribed in the order, upon a finding that such alternative plan will provide for ongeing compliance with ihe
policy specified in seotion 4928.02 of thie Revised Code.

(D) Any party ay seck an anwendinest to'a cotporate separation plan approved under this section, and the
commission, pursuant 0. vequest frony any pany or-on fts owninitiaiive, may: order as itconsiders neeessary-the filing:
of an-amended torporate scparation plan to reflect changed ¢ircumstances.

(23 Nowlewic distribution utility shall sell or gansier any generating asset it wholly or pactly owns at any tme
without btdining prior conmission approval,

HISTORY:

@

148 8 3 B 1048299 152 v S 221, § 1, off 72108,

NOTES:
Section Notes
EFFECTOF AMENDMENTS
152% § 221 effdctive July 31, 2008, In (A), inserted "49728. 142 or 4928143 or"; and rewrote (i),

Related Stawates & Rules

Crogs-References to-Related Statutes
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§ 4928142, Competitive bidiing process for market-rate offer; commission approval process; Wansitional provisions

(&) For the purpose of complying with section 4928.141 of the Revised Code-and subject to division (D) of this
soction and, as applicable. subject to the rate plan requirement of division (A) of section 4928, 141 0f the Revised Code,
an clectric distribution utility may establish 2 standard’service offer price for retail elecirie generation service that is
delivered to the utility under a market-raté offer.

{19 The market-rate offer slall be determined through a competitive bidding process that provides for all of the
following:

{a}y Open, fair, and ransparent competitive solicitation;
{bY Clearproduct definition;
{¢) Standardized bid evaluation criferiz;

(d} Oversight by an independent third party that shall design-the solicitarion, administer the bidding, and ensure
that the criteria specitied in division (A¥))a) 1o (c) of this sectionare mef;

{7} Bvatuation of the submitted bids prior to the selection:of the Teast-cost bid winner or winners,
3
Mo generation supplier shall be prohibited from partisipating it the bidding process:
(2) The public utlinids commission shall modify rules, or adopt new rles us necessary, concerning the conduct of

the competitive biddifip process and the qualifications of bidders. which rules shall foster supplier participation in the
bidding process and shail he copsisient with the reguiréments of division (A)(1) of this seClon.
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{B} Prior 1o initiating a competitive bidding process for a market-rate offer under division (AY.of this section, the
electric distribution ntility shall file'an application with the conunission, An electric distribution utility may {He its
application with the commission prior o the effective date of the commission rules required under division (A)(2) of
this section, and, a5'the commission detcrinines neceysary, the wtility shall inumedidtely conform its fling to the rules
upon their taking effect,

Am application under this division shall deteil the electric distribution utility's proposed compliance with the:
requirements of division (A)(1) of this:section and with commission rules underdivision {A)(2) of {lifs séction and
demonstrate that all of the following reqiirergonts are et

(13 The electric-distribution utitity. or its transmiy ion service affiliate bc}onsgs to atleast one regional gransmission
organization that has bien approved: by the federal energy regulatory commission: or there atherwise is comiparable and
nondiscrimingtony aicess 1o the electnic transimssion gnd.

{2y Apysach ,rpgiéu@i transnrission organization has p market-monitor function and the ability fo ke agtions fo
identify and mitigate market power or the electric distribution utility's nearket conduct; or asimifar market monitoring
function exists with commensurate ability to identify and monitor market conditions amd mitigate conduct assosiated
with the gxercise of market pewer,

(3)A prblished source of information is zvailable publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak encrgy products thatare vontracts for delivery beginning at feast two
vears from the date of the publication and is updated on a regulat basts.

The commuission shall initiate a proceeding and, within ninety days-afier the apphication’s filing date;, shall

determine by order whether the electric disribution util ity andits markct-ratu affer-mect ali of tite foregoing
requirernents, I the: finding is positive, the electric distribution wtili ty My, Ritiatei competitive bidding process. I the

finding s nu,dmm 43'10.0n¢ OF MOTe TequUirements, the:-commission in t'ﬂc ordér shalt direct the ¢lectrdc distifbutton
utility regarding how any d leficiency may be mmcdmﬁ in'a Bmely manner o the commission's satisfaction; otherwise,
the glectric distribution wiility shall withdraw the application, However, if such remedy i made. and the subsequent
finding is positive and-alsouf the eléeiric distribution wility made a simultancous {iling under this section and section
A928.143 of the Revised Code, the wtility shall not initiate its conpetitive bid until atleast onehundred fifty days after
the filing date of those applications.

£y Upon the completion of the competitive bidding process rzuthox ized by divisions (A).and (B) of this section,
'im.lumng for the purpose of division (DY of thiy section, the comundssion shall select ;hc least-cost bid winner or winners
-of that process, and such soldcted bid or bids, as preseribed us retail rates by the commission, shall bethe ¢lectric
distribution utility's standard service offer unfess the cominission, by ordes issued before the third calendar day
following the conclusion of the competitive bidding precess for the ket vate offer, determines that one or more of the
following criteria were not met:

{ 1) Each portion of the bidding process was-ovérsubsoribed, such that the dmount of supply bid uponawas greaten
than the amount of the load bid out,

(2} There were four or more bidders.

{31 At least twenty-five per centof the load 18 bid upon by one o more persons other than the clectric distribution
utiity. ’

Al costs incurred by the electric distribution utifity as a result of or related to the competitive bidding process or
W procuring generation service Lo/pr ovide the standard service offer, including the costs of encrgy and capacity and ‘the
costs ufall other products ahd sorvices progired as a result of the competitive bidding process, shall be timely recovered
thirough the standard service-offer price, und, for that purpose, the commuission shall approve.a reconciliation
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mechanism, stherrecovery meshanisn, or 2 combination of such mechanisms for the-uiility,

{13y The first apiplication filed under this section by an electric distribution utility that, a8 of July 31,2008, direétdy
owng, i whole 01 in pan, opecating electric generating facilities that had been psed and usefulin i‘us state shall require
that a portion of that utility's standard service offer load for the first five years of the market rateoffer he competitively
bid under diviston {A) of this section s follows: ten per cent'of the load in vear one, nol-more than WDty per cent'in
year two, thirty per-cent il year three, forty per cont in year four, and fifty-per cent in year five. Consistent with those
percintages, the commission shall déterming the actual percentages for each year of years one through five, The
standard service offer price for rotail eloctric generation service under this first application shall be a proportionate
blead of the bid price and the: generation service price for the rémaining standard Service offet load, which latter price
$hall Bé tquat to the électric distibltion Utility's most fecent standard service offer price. sdjusted upward or downwari
a5 the-comnyssion deteriings mdsomblc relative to the jurisdictional portion of any known and measurable changes
from the Jevel ofzny one or-more of the following costs as reflected in that most-recent standard service offer price:

(1) The electric distribution whility's prudently incurred cost of fuel used to prodice elestricity;
) its prudently incarred purchased power costs;

3) Isprudently incired costs of satisfying the supply and-demand portfolio requirements of this state, including,
but not litnited (o, renewable envrgy resource and cnergy cfficiency réyiremontss,

{4y Tts costs prudently inctrred to corply with sivironmental Jaws and repidations, with consideration of the
derating of any facility asseciated’with those cous:

T makisg oy adiestmént (o the most récent stangard service offer price o the basis uf costs dc:_scribed i
division (12) of this Seetion, the commission shall include the benefits that may become available foitheelectric
distribution wtility as 4 tesilt of ot i connection with the costs included in the udiustment, including, but not timited to,
the ntifity’s receipt-of emissions, ofedits or ity receipt of tax benefite or of other beveflis, and, accordingly, the.
commisgion may ;mpose»s,uch conditions on the adjustment 10 énsure that any such benefits are properly sHgnéd with
1he ass_o,_c‘iatedv, cost responsibility, The commission shall lse determine how Such adjustunents will affect the electric
disiribution uti [it}}'s return on common equity that may be achieved by those adjustmerts. The conymission shall not
apply its copsideration of the relurn on common equity to teduce any adjustments authorized under this division unjess
ithe adjustiments will cause the electric distriibution uiihty o eam a returs on common equity that is significanity in
‘exeess of the roturn on Comnion equity that is-carned by publicly traded companies, fncluding utilities, 't:hgz't.:fécc
'c;"ompaz'ablc' birsiness and financial risk, with suchadjustments for capital strucfure a5 may be appropriate, The burden of
proof for-demonstrating that sigmificantly excessive earnings will not oceur-shall be on the electric distribution utiliy.

Additionally, the commission may adjust the electric distribution unlity’s most recent standard service offer price
by such just and ressonable aniount that the commission determines, necessary to address any emergency-that Sirgatens
the ntility’s financial integfity or to ensure that the resulting revenue available o theutility for providing the standard
service offer 15 not so inadequate a3 to résult, divestly or indireetly, i ataking of property without compensation
pussuant to-Scetion 19 of Article T, Ohio Constitution. The cledtric distribition utility has the hurden of demonstrating
that iy adjustniont to 165 most recent stasdard service offer price is propér in zccordance with this division.

{EY Beginning in:the second year of-ablended price under division 7Y of this section-and notwithstanding any
other ycquifc"mem of this;section, the commission may siter prosperilvely the proportions specified i that.division w
mitigate any effoct of anabrupt or significantchange it the electric distribution unlityy s:iandar'd service 0ifer pricethal
wonld otherwise result i general or with respect-to any rate group or rate sehedule but for stich alteration. Any such
whteration shall be made notmore often than annually, andthe commission shall not, by altering those proportions and
manyevent, inchuding because of the fenpth-of time, a autherized underdividion (C) of this section, 1aken o approve
the market raie offor, cause the duration of the blending period W excted ten yéars as counted from the ¢ffetive dateof
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the approved market rate offer. Additionatly, any such alteration shali be litnited to-an altseation affecting the
prospective proportions-used during the blending period and shall not affect-any blending proportion grevitusly
approved-and applied by the commission under this division:

(F) An electric distribution utitity that has received commission approval of its first application under division ()
of this section.shall not, nor ever shall be authorized or required By the commission to, file an application under section
4928 143 of the Revised Code.

HISTORY:

IS2w 8221, § 1, off 7-34-08, 152 v H 562, § 10101, off, 92308,

NOTES:

Section Notes
FFFECT OF AMENDMENTS

152 v H 562, eifective September 23, 2008, in the introduciory language of (I0), substituted “July 33, 2008" for “the,
effective date ofihis section™ and "notmere than twenty™ for “and not less than tventy”™.
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§ 4928.143. Application for approval of electric security plan

(A} For the purpose of complying with section4928. 141 of the Revised Code, an clectric distribution utility may file
-an application for public wilitics commission approval of an electric:security plan &8 prescribed under division (B) of
this section. Theutility may file that application prior (o the effective date of any rules the commission muy adopt.for
the purpose of this section, and, a3 the commission determines neeessary, the wtility immediately shall conforny its filing
tothose rules upon theirtaking effect;

(B) Notwithsianding:any other provision of Title XLIX of the Revised Code to the contrary except division {1j of
this section, divisions (1), (1), and (K) of section 492820, division (E} of secrion 928,64, and section 4928,69 of the
Revised Cods:

{1}y An'elecirie security plan shallincludé provisions relating to the supply and pricing of glectric generation
service, I addition, 3 thi proposed electric socurity plan has 3 terin fonger than three years, itmay inctude provisions in
the plan to permitthe commission o test the plan pursuant o division (E) of this section and any lransitional conditions
that should be adopted by the commyission if the conmission terininates the plan 95 anthorized under that division.

{27 This plan may provide for or inelude, without Hmitation, any of the following:
() Antomatic recovery of any of the following costs of the electric distribution ttibity, provided the costis
prudeatly incurred: the cost of fuel used o generate'the electricity supplisd wnder the offer; thecost of purchased power
supptied under the offer, including the cost of energy and capacity, and including purchesed power acquired from ap

affiliate; the cost of emission alowantes; and the cost-of foderally mandated carhon or engrgy taxes;

b} A reasonable allowance for construction work in progress for any of the clectric distribution utility's cogt of
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construeting an.clectric generating facility or for an environmental expenditure for any eleciric generating facility of the
electric distibution wtility, provided the costis incurred or the expenditure sccurs on drafter Jamiary 1, 2009, Any such
allowance shail be subject 10 the construction work In progress allowance imitations of division (A) of section 4909,15
of the Revised Code, exgeptthal the Commission may authorize such an aHowanee upon the incirrence of the costor
occurrence of te expenditure. No such alfowance.for generating facility consteuction shalf be authorized, howeyer,
unless the-commission first deternines in the proceeding that there'is need for the facility based on resouree planning
projections submmitted by the electric distribution utility, Further, no such allowance shall be authorized unless the
facility's construction 'was sourced theough a competitive bid process, regarding which process the commission may
adopt rules. Anallowance approved under division (B)(2)(b) of this section shall be established a5 a nonbypassable
surcharge for the life of the facility.

{g) The establishment of a nonbypassable surcharge for the lifo-of an clectric generating facility that 5 owned or
operated by the cleetric distribution willity, was sourced through a conipetitive bid process subject o any such rules as
the commissien adepts under division (B}23(by of this section, and is'newly used and useful omor-after January [y,
2069, which surcharge shall cover ail costs of the ntility specificd inthe-application, éxcluding costs recovered through
a surcharge under division (BY2)(b) of this ection: However, no surcharge shall be authorized unless the sommission
first deterinines i the proceeding that there is need for the Facility based on'resource planning projectiony submitted by
the electric distribution uility, Additionally, if & surcharge is-authorized for a facility pursusnt to plan approval inder
division (C} of this section and as a condition of the continuation-of the surcharge, the clectric dzstrabumr_z unhty shall
dedivate to Ohio consuniers the capacity and energy and the rate associnted with the cost'of that facility. Before the
somprission authorizes sny surcharge pursuant 1o this division, it may consider, as applicable, the effects of any
decommissioning; deratings, and retirements.,

¢y Terms, conditions, or charges relating to limitations on-customer shopping for ratail electric generation
service, bypassability, standby, back=up; or supplemental power service, default service, cirrying costs, 4 m‘mﬁzazim
periods, and actounting or deferrals, ncluding future recovery of such deferrals; as would have the ef‘ ect. o¢ stabilizing
or providing cerfainty regarding retail electric service;

(¢} Automatic increases or decreases in any component of the standard service offer price;
() Conslistent with: Secrivns 49282300 49282318 of the Revised Code, both of the isliowm e

(z) Provisions for the electrie. di&mbuiz(m utility to securitize any phase-in, inclusive 0; carrying charges, of
the utibty's standard service offer price, which phase-in is authorized i i accordance with.section 1928144 of the
Revised Code;

(i) Provisions for the recovery.of the usility's costiof secuniization.
(g) Provisions relating ta transniission, ancillary, congestion, or any refated service tequired for the standard
service offer; including pravisions for the recovery. of any costof sich service that the-clectric distribution utility incurs
on or after that date pursiany to'the’ stapdard service offer;

(hy Provisions regirding the utitity's distribetion service, including, without linitation and notwithstanding any

‘provision of Title XEIX of the Revised Code 1o/ the Sontiary, provisivns regarding single issue ratemaking, a revenug

decoupling mechanisnror 4ty other incentive rateimaking, and prosisions regarding distribution infiastructure and
modemization ineentives for'the electric diswibution wility. The latter may include s fong-teim cusrgy delivery
infiastructure niodernization plan for that wtility orany plan providing for the utility's récovery of costs, including lost
revenue; shared savings, and avdided eosts, and a just and reasonable rate of renifo on such infrastructire

amodesnization. As part o1 its defermination as:o whethet fo allow. in an electric disuibution uility’s dlectric security
plan ipclusion of any provisi
relisbifity of the electric d;smbuuun utility's distribution system and ensure that customeny’ and the clectric distribution-

ion described in division (B} 2)h) of this section, the commission shall examine the
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itility's expectations are aligned and that the electric distribution utility {8 placing sulficient emphasis on and dedicating
sufficient resourees 1o the rebability of its diswibution system.

(i} Provisions under which the eléctric distribution wtility may implement economic development, jeby retention,
and gnergy efficiency programs, which provizions may allocate progranm costs across afl classes of customersof the
utility:gnd thosc of eloctric distribution vtilities in the same holding company svstem.

(O {1} The burdew of proof in the proceeding shall be on the clectric distribution uslity. The commission shall
issue an order under this division for an initial application under this section not later thar one hundred-fifty.days after
thie apphcation's filing date and; for any subsequent application by theatility under this section, not later than two
hunfired seventy-five days sfter the application’s filing date. Subjectte. division (D} of this section, the commission by
order shall approve.or modify and approve an application filed under division {AY of this section it finds that the
glectric security plan so approved, inctuding its pricing and all othér teris and conditions, including any deferrais and
any future recovery of deferrals, s more favorable in the aggregate ds-sompared 16 the éxpetted restlis (hat wénld
otherwise apply under section 4928 142 of the Revised Code. Kdditioually, if the commission SO APProves an
appligation that contains a surcharges under division ( B)(’))io 308 (c} of this section, the commission shall ensere that the
benefits derived for sy purpose for which the surcharge fvestablished are reserved snd made available (o those that
bear the surcharge. Otherwise, the commission by order shall disapprove the application.

(2} {2) If the comumisston modifies and approves an.application under division (C){1) of this séctios, the cleetic
distribution utility may withdraw the application, therebiy terminating i, and may file a new standard service offer indet
this scetion or a standard service offer undersection 4528, 13 of the Revised Code:

{bY if the utility terminates un appizcahon pursuant fo-division (C)("){a} of this section or # the comniission
disapproves an application wniler division st 1y of this section, the commission-shal issue such order as 18 necessiry to
vontinue the:provisions, lerms, and conditions of the utility's most recent standard service offér, along with any éxpectéd
increases of decroases in fuel costs from those confained inthat offer, unul a subsequent offer is autherized pursuant'to
this section o section 4928 142 of the Ruvised Cde, respectively.

{0} Re garding the mte plan reguirement of fdivision (AYof section 4928, 141 o the Revived Cade Af arn electrid
distribution utility that has a rate plas that extends beyond December 31, 2008, {ites ancapplication under this section for
the purpose of its complisnee with division {A) of section 4928. 141 of the Revised Code, that rate plan and its termg and
conditions are hereby incorporated into-its proposed electric security plan-and shall continue in effect unti! e date
scheduded under the vate plan for its expiration, and that portion of the clectric seourity plan shall notbe subject 1o
‘Commissicn approval or disapproval under division (C) of this section, and the camings test provided for in division (F)
‘of thig-séction shall not apply vntil after the expiration of the rate plan. However, that utility miay include inits ¢lectric
:ecxmty p}.m wnder this section, and the commission may approve, madify and approve, or disapprove subjectto
division.(C) of this-section, previsions for the incremental recovery or the deferral of any costs that are notbeing
recovered wnder the rate plan and that the utility incurs during that continuation period to.comply with section 4028.141,
division:(R) of section 4928.64, or division (A} of section 192866 af the Revised Code,

(B} an electric security plan approved under division (C) of this secBon, exceptong thhdrawn by theutility
authorized under that division, has a tonn, exclusive of phase-ins or deferrals, that exceeds three yours fronuthe of&c:xve
dateof the plan, the commission shall test the plan in the fourth vear, and if applicable, every fou:*.h year thereafier, to
determine whether the plan, including its then-existing pricing and all other terms and - conditions, Inciuding any
deferrals and any future recovery of deferrals, continues o be more favorablein the aggregate and during te rématning
term of the plan us compared to the expecied results that would otherwise apply under secrion 4928142 of the Revised
Code, The commission shali also determine the prospective effect of the electric seourity plan to determine if that effect
is substntially likely to provide the electric distribution wiitity with 2 return on common equify that iy significantly in
‘excess of the réturn on common equity-that is Hkely to beearned by publicly traded companies, inchiding utilitics, that
face comparable business aud financial visk, with'such adjnstments_ for ¢capital structure a5 may be appropriate. The
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burden of proof for. demonstrating that significantly excessive earnings will not ocour shall be on the electric
distribution utility. If the fest results are in the negative or the commission finds that continuation of the léetrie security
plan will result in @ retien ot equity that is significantly in excess 0Fthe rétuin on common equity that is Jikely to be
earned by publicly traded compatiies, including ntilities, thal wilk face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate, during the balance of the plan, the commission may terininate
the cleetric security plan, but not-until it shall haveprovided interested parties withnotice and an opporunity to be
heard. The commission may impose such conditions un the plan's teromipation as it tonsiders reasonable and necessary
to accopunodate the transition from-an approved plan to the mere advamageous wlternative. In the evént of anclectric
security plan's efminstion pursiant to'this division, the commission shall permit the contiraied defetral and phasc-in of
any amounts that occurred priorto that termination and the recovery of those amounts as coniemplated.undey that
electric security plan.

(F) With regard to the provisions that are included in an electric security plan under thiis section, the commission,
shall consider, foliowing the end of each annual period of the plan, if ang such adjustinents resulted in-éxcessive
carnings as measured by whether the carnied refurn of common zquity of the electric distribution utility i significanily
in excessof the retum on Common equity that was carned dufing the same period by publicly taded companids;
including utilitics, that face corfiparable business and financial risk, with such adjustrients for capital structure as may
be appropriate. Consideration also-shalf be given to the capital requirements of futire comasitted investinents in this
state. Thiburden of proof for demonstrating that significantly excessive earnings did not-occur-shall be on the clecwic
distribution utility. If the comumission finds that suck adjustments, in the aggregate; did result in significantly excessive
earnings, it shall require-the electric disteibution wtility to return to consumers the amount of the excess by prospective
adjustments; provided-that, upon making such prospective-adjustments, the eliciric distribution wility shall kave the
right to termninate the plan and immediately filecan application pursuant to section 4928.442-of the Revised Code. Upon
termination of & plan.under this division, rates shall be set on'the same basis as specified in division {CY2)(b) of this
section, and the connmission shall permit the continued deferral and phase<in of any amounts that occurred prior'ta that
‘termination and the recovery-of those amounts.as contemplated under that electric security plan, Tn making its
detenmination of s{gniﬁcam%y excessive éamiﬁgs under this division, the commission shall not consider, directly or
indirectly, the revenue, expenses, or earings-of any affiliate or parent company,

HISTORY:
152 v 8221, 8 1, eff 7-31-08; 2011 HB 364, § 1, eff. Mar- 22,2012,

NOTES:

Section Notes
EFFECT OF AMENDMENTS

The 2011 amendmens added theintrodusiory language of (B2, added the (BY2)H) and (BY2YH()
designations; and made stylisi¢ changes,

Case Notes
ANALYSIS Constitutionality Application Flestric service plans Excessive camnings determinations Factors Jurisdistion
Rafe setting
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4901:1. Utilites
Chapter 4901:1-35. Electric Distribution Uty (EB1)

OAC Ann. 4901:1-35-03 (2013)
4904:1-35-03. Filing and contents of applications.

Fach electric wtility in this state filing an application for a standard service offer (S50 in the form of an electric
sectirity plaw (ESPY, a market-ate offer (MROQ); orboth, shall comply with.the requiremicnts set-forth ta this vitke:

(A) S5O applications shall beicase captioned as (XX-XXX-EL-$80). Twenty-copies plusan otiginal of the
application shail be 104, The application must iiclude a cumplete sét of dirent testimony bl theelectric vrility
personicl orother expert Wimesies: This tstirnony shall be i question andansveer Tormatand shall be'in upportof the
¢lectric utility's proposed application, This testimony shall fully support all schedules dnd significant issues identified
by the eléctric utihiy, ’ '

By An S50 -application thaj contains a proposal for an MRO shall comply wifh the fc‘quimmems set forth bolow,

{17 The following electric utility requirements are 16 be demonsteated inaseparate sectfon of the standard servick
offer 88O application proposing a marketrate offer MRO:

(3) The electric utility shall establish one of the following: that it, ot its transmission affiliate; belongs t i least
one regfonal transinission organization (RTO} that has been-approved by the federa! enerpy regilatory commission o,
if the electtic utility or its transmission affiliate does not belong to an RTO, then the electric utility shall demonsuate
that ahternative conditions exist with regard to.the transmriission system, which include non-pancaked rates, open access
by generation suppliers; and full interconnection with the disteibution grid.

(b} The electric atility shall establish one of the following: its RTO refains an independent markét-monitor
function and has the ablity to identify any potential for a market participant or the électric utility to efercise market
power in any energy, capacity, and/er ancillary service markets by virkie of access to the RTO and the market
participant's data and personnel and has the ability to effectively mitigate the conduct of-the market participants 5o as'to
prevent ar preclude the exercise of such market power by any market participant or the electricutility; or the eleciric
wtility shall deinonstrate that-an eguivalent function exists which can monitor, identily, and mitigate conduct associated
with the exércise of such market power.

APP. 0026



“Page 2
OAC Ann. 4561:1-35-03

{¢) The clectric ntility shall demonstrate that an independent and reliable source of electricity pricing
iformation for any energy product ot service necessary for a winning bidder to fulfill the contratiial .obligativis
resuiting from the conpetitive bidding process (CBP) ss publicly available. The information may b8 offered through a
pay subseription service, but the pay subscription service shall be available under standard priding; terms; and

condidons o any person requesting subscnphon The published information shall be npresemmxw of priges and’
changes in prices 1n the clectic uiility's eleciricity market, and shall identify pricing of an-peik and off:peak encrgy
produets that represent contracts for defivery, encompassing a thnie frame beginning at Jeast twoyears from the daie of
the publication. The pubbshed fnfornation shall be vpdated on atJeast a monthly basis,

{2} Prior to estabiishing an MRO under division (A) of section 4928:142 of the Revised Gode; an electric utitity
shall file a pian for s CBP with the commission. The electric utility shall provide justification of itx proposed CEP.plan,
consideting ahernative possible methods of procurement, Bach CHP planthat 1o be used to establish an MRO shall
ingludethe following:

() A complete deseription of the CBP planand testimony cxplaining and supporting each aspect of the CBP
plan. The deseription shall include a giscussion of any relationship between the whelesaleprocurement peocess and the
retat] rate, degign that may be pmposuf in the CRP plan. The deseription shail inciude @idiscussion of alternative
methads of procurement that were considered and the rationale Tor selection of the CBP plan being presented. The
deseription-shall also include an explanation of eviery proposad nortaveidable Charge, if'any, and why the charge is
proposed 1o bé non-avoidable, '

(1) Pro fornia financial projections of the efféct of the CBP plaw's implementation, including implementation of
division (D) of section 4928142 of the Revised Code, upon gerxeratwn transmission;-and distribution ofthe ¢lectric
utility, for'the duration of the CBP plan.

{€) Projected gonoration, transmission; and distribution rate impacts by customer ¢lass-and rate schedules for the
duration of the CBPplan. The electric utility shall clearly indicate how projected bid vlearing prives used for this
purpose were derived.

(d).Desiled deseriptions-of how the CBP plan ensures an oper; fair, and trangparent competitive solicitation
that'is consistent with and advances the palicy of this state as delineated in divisions (A 1o (N of section 4928 02 of
the Revised Code.

(&) Detailed descriptions of the Sustorier fead(s) tabe served by the winning biddei(s), and any known factors
that may-dffect such customer toads. The descriptions shall include,’ but not be Hmited to; load subdivisions defined for
bidding purposes, load and rate class deseriptions, customer-load profiles that xuciude hxsmncal hourly load data for

each Joad und-rate class for ot Jeast the two maost recont-years, applicable wriffs, historical shopping data, and plans for
mieeting targets pertaining to load reductions, encrgy efficiency, renewable encrgy, advanced energy, and advanced
energv-techusiogies: If customers will-be served prrsuant to vme-differentiated or dynamic pricing, the descriptions
shali include a-swmmary of available-data regarding the price elasticity of the Ioad: Any fixed Joad provides 1o be'served
by winniig bidder(s) shall be deseribed.

{) Dotniled deseriptions of the generation and related services that are to be pmvidcd by the winning bidder(s).
Thedescriptionsshall inchude, at'a minionm, capacity, csxcrgy,kmnsmission,,anci“ilary and resowres adequacy services,
and the ey during which generation and related services are 1o be provided: The descriptions shall clearly indicate
which services are to.be provided by the winning bidder(s) and which services-are t6r be provided by the electric utitity.

‘ {g) Draft copies of all forms; contracts, oragreements that must be execnted during or upon complotion of the
CBP.

(h) A clear deseription of the proposed methodology by which all Bids wonld be vvaluated, in sufficient-detai]
s0-that bidders and other observers can ascertain the'evaluated result of any bids or potential bids.
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(1) The CBP plan shiall inchude ' discussion of time~differentiated pricing, dynamic retail pricing, and other
alternative retail vate optionsithat were considered in the development of the:CBP plan. A ¢lear description of the rate
stragiere ulmmtely chosen by the electric utitity, the eleciric uuhty s ratiohale for seldetion'of the chosen rate struciure,
and the "mthodolo;,» by which theelectric utility proposes to convert the winning bid(s) to retail tates of the aleotric
utility shall be inchided in the CBP plan,

{j) The firsvapphcation for 2 market rate offer by an eleciric wiility that, as of July 31, 2008, directly owned, in
whole or ity patt, operating cleciric genkration facilitios that had been used and useful in this swte shall include s
description of the-electric:utility's proposed blending of the CBP rates for the fitst five years of the market tate offer
puirsuant to division (D) of section 4928,142 of the Revised Code: The proposed blending shall show the genefation
service price(s) that will be blended with the CBP determined rates, and any descriptions, fornmlas, and/or tabies
neeessary to show how the blending will be accomplished. The proposed blending shall show all adjustments, 1o be
made on @ quarterly basis, mciuded inthe generation service price(s) that thy eldetric utibty proposts for changes i
costs.of fuel, purchased power, portfolio requirerments, and envitonmental compliance incured during the biénding,
period. The electric utility shall provide its best cutrent estimate of anticipated adjustmdnt amounts for the duration of
the blending period, and compare the projectcd adjusted generation service prices uader the CBP plan 1o the projected
adjusted generation service prices under its proposed electric séeutity plan.

¢k The clectric wiility's application to éstablish 2 CBP shall include such information as necessary 10
demonstrate whether ornat, as of July 31, 2008, the clecttic utility divectly owned, in whole or inpart, operating electric
gencration facilities that had been vsed and aschinl dur the state of Ohio.

1) The CBE plan shall provide for funding of aconsyltant that maybe selected by the commission t0 assess and
report to.the commission on.the desipn of the solicitation, the ovérsightof the bidding procsss, the clarity of the product
definition, the fairness, Gpenness, and transparancy of the solivitation:and bidding process, the market factors that could,
affect the solicitation; and other relevantcriteria st dirgcted by the commission: Recovory of the cost of such
Sonsultani(s) may be ingladed by the eléctrc wility W its CBP.plan.

{m) The CBP plap shall include a discussion of peneration service procurement options that were considered in
developmentiofthie CBP. plan, inchiding but riot limited to, portfolio approachies, staggered procurement, forward
procuremert, eleéticutility participation in day-abesd and/or real-time balancing markets, and spot market purchases
and sales. The CBP plan shall also inchide the-rationale fur scleetion of any orallof the procuremeint options.

{11) The electric utility shall show, asa part of it CBP plan, any relationshiphetween the CBP play ard the
electiie utility’s plans to comply with alternativeenevgry portfolio fequirements of section 4928.64 of the Revised Code,
and encrgy efficiency requirements and peak demand reduction requiréments of seetion 4928.66 of the Revised Code:
The mitiat filing of & CBP play-shall fnchude a-detailed account of how the plan is.consistent with dnd advances the
policy of this state as delineated in divisions (A) 1o (N) of section 4928.02 of the Revised Code, Followiig the initial
filing, subsequent filings shall include a discussion of how the state policy continues to be advanced by the plan.

{0) An explanation of known and anticipsted obstacles it may crcate difficulties or barriers for the adoption of
the proposed bidding process.

{3) The electric utility shall provide » description of its corporate separation-plan, adopted:-pursuant (6 section
4928.17 of the Revised Code, mcluding but aot Hnited 10; the current status of the corporate separation plan, # detatled
list of all waivers previously issued by the contmission 10 the electric utility regarding its COrpoTate separation plan, and
a umeline of any anticipated revisions or amendments to- ity curvent corporate separation plaivon-file with the
commission pursuant to Chapter 4801:1-37 of the Administrative Code.

{4y Adeseription of how the glectic ntility proposes to address governmental aggregation progranis and
implemenmation of divisions (Iyand (K} of section 4928.20 of the Revised Code.
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{€3.An 880 applicaticn that containg a proposal for an ESP shall comply with the requireménts set forth below.
(1) A complete description of the ESP and testimony explaining and supporting each aspect of the ESP.

12y Pro forma financial projections-of the effect of the ESPYs implementation upon the electric wiility for the
duration of the ESP, together with testimony and work papers sufficient to provide an understanding of the assumptions
wade and methodologicy vsed in deriving the pro forma projections.

{3) Projected vate impacts by customer class/rate schedules for the duration of the ESP, tachuding post-ESP
inipacts of deferrals, if any.

{4). The clectric utiity shall provide'a deseription of its corporaté sepatation plan, adapted pursuant w section
4928.17 of the Revised Code, inchuding, but.not limited to. the current status of the corporate separation plan, a detailed
list of all waivers prévicusty issucd by the eommission to the eleétiic utility regarding its corporate separation plan, and
a timeline of any anticipated revisions of amendments (o is current corporate separation plan on file with'the
commission pursuant to Chapter. 4901:1-37 of the Administrative Codg,

(8) Drivision {A)3) of section 4928.3 F-of theRevised Code required cach electric utility t¢ file an operstional
sigspott plan as a part of its electric transition pla. Bach electric utility shalt provide a statement as to whether its
opérational support plan Has been implemented and whether there are any outstanding problemis with the
fnplementation,

(6) A'description of how the electric utility proposds to address govemnnicatal aggregation programs and
impicméntatianof divistons(I), (), and (K) of section 4928.20 of the Revised Code.

_(7) A écsf;:ripticn_r:nffhe effecton large-scale gowmmemal aggregation of any upavoidable gencration-charge
propused to be established in the ESP.

{8} The inital filing for an ESP shall include a detailed account of how the ESP i$ congistent with and advances
the policy of this state-as delineated n divistons {(A) to (N) of section 4928.02 of the Revised Cods. Following the initial
fling, subsequent filings shall inchude how the state policy is-advanced by the ESP.

(9¥ Specific information

Division-(B)(2) of Section 4928.143 of the Revised Code authorizes:the provision or inclusion in an BSP ofa
aumbicy of features or mechanisis. To the extentthat an electric utility includes any of these features in its ESP, it shall
file the cosrésponding information in its application.

() Diviston (33(2)(a) of section 4928. 143 of the Revised Code authorizes.an electric utility to include
pravisions for the autormatic recovery of fuel, purchased power, and certainother speci{“xed costs. An application
inchuding such provisions shall include, at a minimum, the information described below:

(i) Thetypeof cost the eleciric uility Is seeking recovery for under division (BY2) of section 4928.143 ofthe
Revised Code including a summary and detailed description of such cost, The doscription shall include the plant(s) that
the cost:pertains to ns well as a parmtive pertaining to the electric utility’s procurement policies and procedures
regardiang such cost.

{i1) The clectric utility shall include in the application any bencfits avariableto the electric utility as 4.rasult of
or i connection with such costs including but not lintited to profits from emigston difowance safes and profiss from
resold coal contracts.,

{itt) The specific means by which these costs will be recovered by thic electric’ atility. Tn this specification; the
electricatility yiust clearty distinguish whcther these costs aré 1o be recovered from all disttibution Customers or only
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from the customers:taking service under the ESP,

(iv) A compiete set of work papers supporting the cost must be filed with-the application. Work papers must
include, but arg not limited to, all pertinent documents prepared by the electric utility Tor theapplication and-a narrative
and other support of agsumptions made in completing the work papers.

(1) Divisions (BY2)(b) and (BY2)<) of section 4928.143 of the Revised Code, muthurize an electic utility to
include unavoidable surcharges for construction, generation, or cnvironmental sxpenditures forelectric generation
facilisies owned oropetated by the electric utility; Any plan which seeks to impose surcharge under these provisions

shall include the following sections, as appropriate:

i) The-application must include a description of the projected costs of the proposed facility. The need for the
proposed facility must have already been reviewed and determined by the conunission tirough an infegrated resource

“plinning pracess filed pursuant 10 rule 4901:5-5-05 of the Administrative Code.

(1) The application must also include-a proposed process, subject o modification and approval by the
commission, for the competitive bididing of the construction of the. facility unless the commission has previousty
approved a process for competitive bidding, which would beapplicable to thatspecifiefucilny,

{1if) An application whith proviges for the recovery of 2 reasonable aliowance for construction work in
progress shail include a detailed descripfion of the-actual costs as of & date certain for which the applicanit seeks
recovery, a detatled description of the tpacy upen-tates of the proposed surcharge, and a demonstration that such a
construction work in progress aliowance is sonsistent with the applicable limftations of division {A} of section 4909.15
of the Revised Code,

{iv) An application which provides recovery of o surcharge for an-electric generation facility shall includea
detailed deseription of the actual costs, as of 2 date certain, Tor which the applicant seeks recovery and-a detailed
description of the impact upon rates of the proposed surcharge.

{v} Anapplication which provides for recovery of asurchargefor an cledtric geactation facility shall include
the proposed terms for the capacity, encrgy, and associated rates for the lifo of the facility.

(¢} Division (BY2)(d) of section 4928.143 of the Revised Code suthorizes an electric wility to inchude terns,
conditions, or charges related to retall shopping by customers. Any application which-includes such teérms, conditions or

iy A listing of all components of the ESP which would have the effect of preventing, limiting, inhibiting, or

‘promoting customer shopping for retail slectric zeneration'service. Such components would include; but-are not timited:

to, terme‘and conditions relating 1o shopping or to retuming 1o the srandatd service offerand.any wiaveidable charges:
For each such component, an explanation of the component and a deseriptive rationale:and, to the-extent possible, @
quantitative justification shall be providad:

{ii} A description and quantification or esthnstion ofany charges, othier than those associnted with generation
cupansion of envirenmental investinent undef divisions (B)(2)(b) and (B)2)¢) of section A528.143 6 the Revised
Code, which will be deferred for fuwre recovery, together with the carrving costs, amortization periods, and
avoidability of such charges.

(if) A listing, descripton, and guantitative justification of any unavoidable charges for standby, back-up, or
supplemental power.

(<) Division (B)(2)(e) of scotion 4928143 of the Revised Code anthorizes an electric utllity to inchude
provasions for autonsatic increases or decreases in any component of the standard service offer price, Parsuant to this
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authority, if the ESP praposes automatic increases or-decreases o be implemented during the fife of the plan for any
component of the standard service oifer, other thary those covered by division (B)2)(a) of section 4928.143 of the
Revised Code, the electiic utility must provide in it application a'description of the component, the proposed meahns for
changing the component; and the proposed means for verifying the reasonableénecss of the change.

(e} Division (BI{2)(f) of section 4928.143 6f the Revised Code authotizes an eleetric inility 1o inelide

rovisions for the securitization of authdrized phasc-in recovery of the standard service offer price. H'a phase-in
deferred avseris proposed to beisecuritized, the electric utility shall provide, atthe time 6fan application for
securitization, 1 deseription of the seciritization instruient and an accounting of that scenritization, inchiding the
deferred cash flow diie fo the phasesin, carrying chafyies, and the iicrémental-cost of the securitization. The electric
utility will also deseribe any efforts fo minimize the incremicintal costof the seeuritization. The electric utility shall
provide ail'documematim assoviated-with securitization, including buf net limited 1o, 2 summary sheet of terms and
conditions. The electric util'ity‘shau_al'se provide 2 comparison.of costs assec'i’atsd»‘withsecur&izazion with the costs
associated with other forms of financing o' dernonstrate that securitization is the least Coststrategy.

(B Division (B)(2)g) of scetion 498,143 of the Revised Coide authorizes an clectric ytility 1o include
provisions relating to transtiission and other:speeified related services. Moxeavcr, divigion {A)(2) of seetion 4928.05 nf
the Revised Code states that, notwithstanifing Chapiers 4905, and 2909, of the Revised Code, commission authority
under this chapier shall include the Authority to provide for the recovery, throvgh a téconcilable rider of an eléctric
distribution uttity's distribution tates, of all transmission and transmission-related costs (riet of traitsnitasion related
revenues}, including ancillary and st congestion costs, imptised on or chatged o the utility by the:federal snergy
regulatory comimission or a tegional fransmissivh organization, independent transmission operator, or similar
organization approved by the federal energy regulatory cominission,

Any utility which seeks to ¢reats or 'modify its trangniission cost tocovery rider in its ESP shall file theriderin
accordance with the requirerments delinoated in Chapter 4901: 136 of the Administrative Code,

£g) Division (BY2)1).of Section 4928.143 of the Revised Code authorizes:an electric wility fovincinde ‘
provisions for alternative regulation mechanisms or programs, ancluding infiastructure and modernization incentives,
relating (o distribution service as part.of an ESE. While a nurber of mechuriisms may be Sombined within g plan, for
cach specific mechanisi or program, the electric wility shall provide a detailed description, with supporting data‘and
information, to allow appropriate;evaluation o each proposal, including How the proposal addresses any ¢ost savings 1o
the electric utility; avoids duplicative cost recivery, and-aligns electric ukility and consumed interests, In genatdl, and 1
the extent applicable; the slectite utitity shiall alse inchide, foreath separaté methanism. of program, quaniification of
the cstimated tmpact on rates over the tonm of any proposed modernization plan; Any application for an infrastrichure
modernization plan shall inclode the following specific requircments:

) A description of the infrastructure smedérnization plan, inchiding butnet limited to, 146 tlestic utiliey's
pxisting infrastruciure, its existing asset management system and related capabilities, the type of techinology and reason
chosen, the portion of servige territory affected, the percentage of customers directly impacted (nén-rite impact}, and
the implementation schedulc by:geographic:location andior type of activity. A description of any communication
infrastrusture included in the infrastoucture modemization plan and any metering, distribution automation, or ather
-applications that may be supported by this communigation infrastructure alse shall be included.

(i) A description of the benefits of the infrastruciure modernization plan (in toval and by activity or type),
ihchuding but not Emited to the following as they may. apply to the plan; the impacts on current relisbility, the mumber. of
‘cifcuits impacted, the pumber of cusiomcrs impacted, the tming of impacts, whether the impact is on the frequency or
duration of uiages, whether the infrastruciare modernization plan addresses primary outage causes, what problems are
addriessed by the infrastructyre mademization pln, the resulting doilar savings and additional costs, the aciivities
affected and related aceoums, the timing of savings, other custorer benefits, and societal benetis, Through metrics and
milestones, the infrastricture midémization plan shall include s description of how the performance and oulcomes of
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the plan will be measured.

(i) A detailed description of the costs of the infrastructure modernization plan, inchuding a breakdown of
capital costs and operating and maintenance expenses net of any related savings, the revenue r;r;;mremcm including
recovery of stainded investament rélated to replacement of un-depreciated plant with view technology; the impact on
custopier bills; service disruptions-associated with plan implementation, and description of {and doliar value of)
equipment being made absolestent by the plan and.reason for early plant retiroment. The infrastructure modernization
plar shalialso include-a description of efforts made to'mitigate’such stranded investment.

{iv) A detailed description of any proposed cost recbvery mechanisin, ingluding the components of any
regulatory asset created by the infrasgucture modernization plap, the reporting structure and schedule, and the proposed
process for approvaloafcost recovery iind incriase in rates.

() Adetdiled explanagion of how the infrastructure modernization plan aligns sustomerand slectric utility
reliability and power quality cxpectations by customer class.

() Division (BY2)(1) of section 4928.143 of the Revised Code authorizes an electric utility o include
provisions for economic dcvclapmcm ;ab retention, and cnergy efficiency programs. Pursuant to this section, the.
electric utility shall provide wcomplete descmpﬁor of the proposal, together with cost-benefit analysis or other
quantitative jussification, ahd quantification of the program’s projected imipact on rates.

(18} Additional required information

Divisicas (B) and {F) of section 4928143 of the Revised Code provide for tests of the ESP With respect fo°
significantly excessive camings. Division (B) of scction 4928.143 of the Revised Code i5 applicable only it'an BSP ha
a terrn exceeding three years; and would require an earings determination to be fade in the fourth year Division (Fyof
séction 4928.143 6f the Revised Code: -apphies to.any ESP 'md examines earnings afier cach vear. In dach case, the
burdcn of prcof for demonstrating thet the return on-eguity-is not significantly excessive is borne by the electric ity

{a) Forthe annual revigw pursuant o divigion’ (} yofsection 4928.147 of the Revised Code, the electric utility
shal) provide igstimony and analysis demonstrating the retufn on equity that was garned during the vear and the returds
on eyuity cared during the same period by publicly traded companies that face comparablebusiness and financial risks

as the elestricutility, Tn-addition, the electric utility shall provide the following information:

{3y The federalenergy regulatory commission form 'l (FERC form 1) in its entirety for the annual period
under review. The electric.utlity may seek protection of any confidential or proprittary data if necessary. I the FERC
form 1'is not available, the olectric utility shall provide balance sheet and-income stalement information of af least the
fevel of detail as required by FERC fonn )

(i) The latest securities and exchange commission form 10-Kin its entirety. The electric utility may seek
protection of anv confidential or proprictary dataif necessary.

(i) Capital budget requirements for future commitied investments in Ohio for each annual period
remaining i the EST.

{b} For demonstradon uader division (E) of section 4928.143 of the Revised Code, the elecuie utility shall
alse provide, 1 addition to the requirements ander division (F) of scetion 4928.143 of the Revised Code, caleulations of
its projected retum on equity for each remaining year of the ESP. The electric wtility shall support these éalcu}m‘ions by
providing projected balance sheet and income statement information for the remainder of the ESP, together with
testimony and work papers detiling the methodologies, adjustments, and assumptions used-in making these projections.

{D) The first application for an $SO filed after the effective date of section 4928.141-of the Revised Code by each
¢ 1 Y
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electric utility shall incldde an ESP and shall be filed at'least one hundred fifty-days:before the-cléctric utility proposes
o have such S80 in offect. The first application may also include a proposal foran MRQ. Firstapplications that are
filed with the commission prior to the initial effective date of this rule and that are deterimined by the commission to be
not iy substaritive compliance with this rule shall be amended or refiled stthe dirdetion of the commission. The
cormmission shall endeavor tomake a determtinaiion on an amended or reffled ESP application, which substantively
conforms to the requirements of this.rule, within one hundred §fty days of thc filing of the amended or refiled
applivation.

{E} Subsequent applications for an $SO may nclude an ESF and/or MREO however, an ESP may-notbe proposed
once the electric utility has implemented an MRO approved by the commission.

¢F) The 88O application shall.include # section-demonstrating that its current corporute separationplan is.in
compliance with scction 4928.17 of the Rivised Code, Chapier 4901:1-37 of the Administrative Codé, and consistent
with the policy of the state as delineated in divisions (AT to N} of section 4928107 of the Revised Code. T any waivers
of the corporate separation plan have been gratted and are to be wntnued the applmam shali justify the continued peed
forthese waivers,

{6} A conplete set of work papers niust be filed with the spplication. Work papers must include, but are not
limited to; all perfinent documents prepared by the ele ctm: utitity for the applscauon and o narative or ofthef support of
assumptions made in the work papers. Work papers.shall bevarked, organized, and indexed aczording o schediles to

~ehich they relase Data contained fu the work papers should be footnoted soas to- identify the source dociment used,

(8} Allschedules; tariff sheets; and work papers prepared by, or atthe direction of, the electric utility for the
c\pplmdtuon amd muudcd in the application must be available i bprcddsheet word processing, or an ehuetrotic
noumnagc-bwsed format; with formulas intact, compatible with pereonal computers, The eleetronic Torm does not have
1w be filed with the application but must be rmade available within two business days to stafi and any interveming party
that requests it

HistoryReplaces 49013 1<35-03.
Effective: 05/07/2009.
R.AC. 119.832 review dates 09/302013.
Promulgated Under: 111,13,
Statutory Authority: 4928.06, 4928.141.
Rule-Amplifies: 492814, 4928.141, 4928.142, 45928143,

Prior Bffective Dates: 5/27/404.
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Baldwin's Ohio Revised Code Annotated
(hio Rules of Evidence (Refs & Annos)
Article 11 Judicial Notica

Evid. R. Rule 201
Evid R 201 Judicial notice of adiudicative facts

Carreniness

{&) Scope of rule

This rule governs only judicial notice of adjudicative facts; i.2., the facts of the case.

(B) Kinds of facts

A judicially notived fact must be one not subject to reasonable dispute in that it is either (1) genesally kuown
within the teritorial jurisdiction of the trial cowrt or (2) capable of aceurate dnd ready determination by resort to
sources whose aconracy cannot reasonably be questioned.

{C) When discretionary

A court may take judicial notice, whether requested or not.

(B} When maundatory

A court shall teke judicial notice if requested by a party and supplied with the necessary information.

{E) Opportunity to be heard

A party iz entitled upon tinely request 10 an opportunity to be heard as to the propaety of taking judicial notice
and the tenor of the miatter noticed. In the absence of prior notification, the request may be made after judicial
notice has been taken.

(¥) Time of {aking notive

Judicial notice may be taken af any stage of the proceeding.

{5} Instracting jury

In a civil action or proceeding, the coust shall instruct the jury fo accept as onclusive any fact indicially soticed.
In a crinninal case, the cowt shall instruct the jury that it may, but is not required fo, accept as conclusive any

fact judiciaily noticed,

CREDIT(S)
{Adopted eff. 7-1-80}

(Articles THo V)

Lonianes 3
2733 AR
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