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I. INTRODUCTION

On July 18, 2012, the Public Utilities Commission of Ohio (the "Commission") approved

the third Electric Security Plan ("ESP 3") proposed by Intervening Appellees Ohio Edison

Coinpany, The Cleveland Electric Illuminating Company and The Toledo Edison Company

(collectively, the "Companies"). ESP 3 was approved as part of the Commission's review of a

Stipulation agreed to by over nineteen parties representing a variety of interests. This case

involves a review of that decision. As shown below, the Commission's review and approval of

ESP 3 and the Stipulation eoinplied with the Commission's statutory obligations, the

Commission's own procedures and this Court's precedents. Accordingly, the Commission's

order approving ESP 3 should be affirmed by this Court.

As specified in Ohio Revised Code Section 4928.143, an ESP is one of two methods to

provide a Standard Service Offer ("SSO"). Retail electric generation service is a competitive

(i,e., unregulated) service in Ohio. See R.C. § 4928.03, App, at 15.1 An SSO provides the rates,.

terms and conditions for retail electric generation service provided by an electric distribution

utility to the utility's customers where the customers choose not to "shop" for this service with a

competitive retail electric service ("CRES") provider. As an alternative to an ESP, an electric

distribution utility is permitted to provide SSO service through a Market Rate Offer ("MRO").

See R.C. § 4928.142, App. at 18-21. As the name implies, an MRO requires the electric

distribution utility to procure generation and other services making up retail electric generation

service through a market-based or competitive bidding process ("CBP"), such as an auction. An

ESP may also include a CBP, and include other elements such as distribution service provisions

1"App." refers to the Companies' Appendix and "Supp." refers to the Companies'
Supplement. "Tr." refers to the transcript for the Commission hearings for Case No. 12-1230-
EL-SSO. The transcripts are cited by volume and page number.



and riders designed to recover certaizl types of costs. Of particular importance here, an ESP may

orily hs:^ approved if the Corrltta[ssion da:,tc.rznin;es that tb.c ESP is morc favornl,la wllon con aicle:ring

all of its features in the aggregate than an MRO. See R.C. § 4928.143(C)(1), App. at 24.

Because the Companies had divested themselves of any generation facilities,2 the

Companies' first two ESPs featured CBPs to buy power to serve SSO load of custorners.

Becatise the prices obtained from purchasing generation in this way will necessarily reflect the

market conditions at the time of the CBP, if the Companies purchased all generation to be

delivered for a given period in one CBP, SSO customers would be forced to pay wliatever the

market price was at that time. Given that market prices fluctuate - sometimes in volatile fashion

from year to year -- an ESP that relied on a single C;BP could subject customers to markedly

volatile prices. To lessen the potential effect of market price volatility, the Companies proposed

- and the Commission approved -- a staggered schedule of CBPs to buy power to be delivered at

different start dates (usually, in one year increments) over multiple years. Further, as part of any

particular CBP, the Companies would offer suppliers the opportunity to bid on products of

different lengths (i.e., to cornmit to provide supply over different terms). By purchasing power

over multiple CBPs tlarough different products, the Companies can blend the different prices paid

for power delivered at any time thereby smoothing out the effects of a volatile market. This

results in more stable and predictable rates for customers over time.

This multiplicity of CBPs and product offering, used as a hedge against market price

volatility, is called laddering. A lad.dered procurement strategy used in the Companies' second

ESP ("ESP 2") looked like this:

2 This was required under Ohio's initial electricity restructuring statute, S.B. 3. See R.C.
§ 4928.17, App. at 16.
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ESP 2 CBP Scheduie

The laddered procurement method had been approved in the Companies' prior ESPs with

unquestionably successful - indeed, in the words of one party to this case, "great" - results. See

Co. Ex. 13, Supp. at 1.14.

The Companies' ESP 3 was proposed essentially to be an extension of the terms and

coziditions of the Companies' highly successful ESP 2 (which included laddered CBPs), with two

widely-applicable additional features. First, ESP 3 modified the CBP schedule in ESP 2 to allow

for a three-year product. Because ESP 2 provided only for procuring generation for the term of

that ESP (a period of three years ending May 31, 2014), later CBPs to supply power for the end

of ESP 2 did not offer longer term products. Such products would have gone beyond ESP 2's

term. As an effective extension of that provision of ESP 2, ESP 3 substituted some of the shorter

product offerings in ESP 2's later CBPs for longer products that extended into ESP 3's term,

smoothing out variations in market prices over a longer term.

-3-



Second, ESI' 3 permitted the recovery of previously incurred renewable energy credit

("REC") costs to be extended beyond ESP 2. This change will reduce rates to recover the cost of

RECs and help levelize charges over ESP 3's term.

The Commission's approval of ESP 3 and the Stipulation was well reasoned and

supported by the record. It was supported by nineteen different parties, rep.resenting a broad

array of interests.3 Nonetheless, Appellant Northeast Ohio Public Energy Council ("NOPEC")

complains that ESP 3 should not have been approved. NOPEC asserts that ESP 3 did not meet

the statutory test for approving ESPs. Specifically, NOPEC assez-ts that ESP 3 was not more

favorable in the aggregate than the expected results under an:MRO. On this score, =NOPEC

presents two arguments. Neither has merit..

First, NOPEC contends that Section 4928.143(C) precludes any consideration of the

qualitative benefits of an ESP relative to an MRO. NOPEC failed to raise this argument before

the Commission and thus the argument may not be considered here.a In any event, NOPEC's

statutory argument is wrong because, anzong other reasons, it ignores certain words of the statute

and thus violates a basic tenet of statutory construction. Further, this Court has previously held

that the ESP v. MRO test set forth in Section 4928.143(C) does not require the Commission to

consider quantitative factors - i. e. , price - alone.5

Second, NOPEC contends that the C;ommission erred by finding ESP 3 was

quantitatively more favorable than an MRO. In essence, NOPEC disagrees with how the

3 See Case No. 12-1230-EL-SSO, Stipulation, signature pages (April 13, 2012)
("Stipulation"), NOPEC Supp. at 81-82. An additional seven parties to the proceeding agreed to
not oppose the Stipulation.

4 Ohio ConsumeYs' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276,
872 N.E.2d 269,1139.

' In re APplieation of Columbus S. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945
N.E.2d 501.
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Commission weighed the evidence. But NOPEC's factual quibbles fall far short of

demonstrating that the Commission's finding was against the manifest weight of the evidence.

Apart from the issue of whether ESP 3 passes the ESP v. MRO test, NOPEC also

complains that the Commission committed two procedural errors. First. NOPEC says that the

Commission should not have taken administrative notice of materials from the Companies' prior

SSO cases.6 NOPEC's admissions and iiiactions, however, effectively rebut this argument. For

example, NOPEC admits that it had notice of the Companies' intent to seek administrative notice

of the materials from the prior SSO cases -- materials that NOPEC was familiar with because of

its participation in those cases. NOPEC also glides over that it failed to seek discovery regarding

the Companies' plans to seek administrative notice. Indeed, NOPEC did not even request an

opportunity to rebut these materials once they were admitted. Simply put, NOPEC had more

than adequate notice that the Companies would take administrative notice of certain materials

and had ample opportunity to rebut this evidence. Thus, NOPEC's complaints about

administrative notice are without merit.

NOPEC's second procedural argument asserts that ESP 3 should not have been approved

because the underlying Stipulation was not the product of serious bargaining. NOPEC contends

the Stipulation was not signed by a par-ty representing the "broad interests of the residential

class" and that the Companies did not have a group meeting with all parties to negotiate the

6 The Companies' ESP 2 was approved in In the .tYlatter of'the Application of Ohio Edison
C,'oiTtpany, The Cleveland Electric Illuminating Conzpany, and the Toledo Edison Cornpany for
AuthoYity to Establish a Standard Service Uffer Pursuant to R. C. § 4928.143 in the Form of an
Electric Security Plan, Case No. 10-388-EL-SSO. ("Case No. 10-38$-EL-SSO°'). The ESP 2
record also included the record from an earlier SSO case filed by the Companies, In the tl%Iatter of
the Application of Ohio Edison Company., The Cleveland Electric.Illuininatang Company, and the
Toledo Edison Conapany for Approval of a Max•ket Rate Offer to Conduct ColTapetitive Bidding
Proeess for Standard Service C)ffer Electric Generation Supply, Accounting 11odifications
Associated with Reconciliation Mechanism, and TaYiffs for Generation Service, Case No. 09-
906-EL-SSO ("Case No. 09-906-EL-SSO").
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Stipulation. But, as the Commission correctly held, NOPEC's arguments seek to impose

requirements on Commission approvals of stipulations that are not supported by this Court's

precedent. NOPEC, moreover, has no factual support for its contentions that the parties did not

engage in serious bargaining. Indeed, NOPEC's own witness admitted that NUP.FC had the

oppot•tunity to participate in the settlenzent negotiations.7

For its part, Appellant the Environmental Law and Policy Center ("ELPC") argues that

the Cornmission's approval of ESP 3 is unlawful because the Commission improperly fotind that

the Companies had fulfilled the Commission's r-ules for the requirements for ESP applications.

ELPC fails to show that the Commission's application of its filing rale was inconsistent with the

language of that rule. Nor could it. The rule at issue, Ohio Administrative Code Rule 4901:1-

35-03(C)(1), does not require that the Companies° ESP Application include an encyclopedic

treatise or minimum page count. Moreover, ELPC fails to identify any provision of ESP 3 that

was not supported by the Companies' Application and supporting materials, the Stipulation, the

record testiinony and exhibits.

For all of these reasons and as set forth below, the Commission's approval of ESP 3 and

the Stipulation was lawfizl and reasonable. As a result, this Court should affirm the

Comrnission's Order approving ESP 3.

11. STATEMENT OF FACTS

A. ESP 3 IS ESSENTIALLY AN EXTENSION OF THE TERMS AND
CONDITIONS OF THE COMPANIES' SUCCESSFUL ESP 2.

The success of the Companies' ESPs is undisputed. Not only was this the testimony of

the Companies' witness (Direct Testimony of William R. Ridmann ("Ridznann Testimony") at

12, NOPEC Supp. at 105), but of witnesses for those parties opposing the Stipulation; namely,

7 Tr. Vol. III at 25-26, Supp, at 87-88.
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witnesses for the Office of the Ohio Consumers' Counsel ("OCC")(Tr. Vol. III at 143, Supp. at

105 (cross-examination of OCC witness Wilson Gonzalez); Tr. Vol. II at 112, Supp. at 77 (cross-

exaziiination of OCC witness James Wilson)) and a witness for NOPEC (Tr. Vol. III at 49-50,

Supp. at 91-92 (cross-examination of NOPEC witness Mark Frye)).

ESP 3 is essentially an extension of the ternis and conditions of ESP 2 wit11 two widely-

applicable additional features. (Ridmann Testimony at 9, NOPEC Supp. at 102.) First, ESP 3

modifies the competitive bidding schedule previously approved in ESP 2 to replace shorter term

products to be offered in CBPs at the end of ESP 2 with a three-year auction product that would

extend into the term of ESP 3. (Id.) This modification allows the Companies to blend the

current historically lower prices for generation services known as energy and capacity and the

known higher capacity prices occurring over the life of ESP 3 (particularly for the period from

June 2015 through May 2016). (Id. at 15, NOPEC Supp. at 108; Tr. Vol. I at 154-155, Supp. at

73-74.) Second, ESP 3 permits the extended recovery of renewable energy credit costs incurred

to meet SB 221 requirements. Because ESP 3 would recover costs that the Companies already

incurred for complying with renewable energy mandatess over a longer period, this change

initially will reduce the rate charged to customers currently for the recovery of such costs and

help levelize the customers' charges through ESP 3. (Ridrnann Testimony at 15, NOPEC Supp.

at 108.) Importantly, ESP 3 continues the successful competitive procurement of SSO load

through the use of a laddered system of multiple offerings for bid products at ditferent lengths

over a number of years. (Id.) It is undisputed that the laddering method of procuring generation

services is a prudent method of procuring load to mitigate the risks associated with market

s See Stipulation at 2-3, 11, NOPEC Supp. at 36-37.
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uncertainties. Indeed, at the hearing, NOPEC's witness Mark Frye testified that laddering was a

reasonable way to minimize risks and volatility. (Tr. Vol. III at 49, Supp, at 91.) OCC witness

James Wilson testified that "[] addering] will provide more stable prices than buying on a year-

by-year basis ... because of the averaging." (Tr. Vol, II at 139, Supp. at 78.) The Companies'

witness Robert Stoddard testified, "One reason why laddering is considered a normal and

prudent risk management approach is that no utility can know whether risks will increase or

decrease over time, nor whether a future risk will resolve itself so as to result in lower prices."

(Rebuttal Testimony of Robert Stoddard ("Stoddard Rebuttal") at 14, Supp. at 30.)

B. THE COMPANIES' NEGOTIATION PROCESS FOR ESP 3 WAS OPEN
AND PROVIDED ALL PARTIES THE OPPORTUNITY TO
PARTICIPATE.

Because ESP 3, as proposed, contained mostly the same provisions as ESP 2, the

Stipulation as initially proposed and then as ultimately agreed to, involved only a limited nuniber

of new issues compared to ESP 2. Indeed, almost all of the parties in this case were parties to the

case approving ESP 2. (Ridmann Testimony at 11, NOPEC Supp. at 104; Tr. Vol. I at 35-36,

Supp. at 60-61.) The negotiation process thus focused on the differences between ESP 3 and

ESP 2.

The Companies began the negotiation process for ESP 3 in March 2012. The Companies

reached out to all parties in the ESP 2 case to enter into discussions about the ESP 3 proposal.

The Companies engaged with many of those parties in a broad range of ESP discussions.

(Ridmann Testimony at 9, NOPEC Supp. at 102.) The Companies also provided all parties with

a draft of the ESP 3 Stipulation that showed the limited changes from ESP 2. (Stipulatiozl at 4,

NOPEC Supp. at 38; T'r. Vol. I at 25, 26, 101, Supp. at 57, 58, 64.) And parties engaged in

negotiations regarding the changes presented in ESP 3 from ESP 2. (Ridznann 1'estimony at 13-

14, NOPEC Supp. at 106-107.) All parties had the opportunity to participate in negotiations.
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(Ridmann Testimony at 9, 13-14, NOPEC Stipp, at 102, 106-107.) Indeed, even NOPEC witness

Frye acknowledged that NOPE-C had the opportunity to review a draft of the Stipulation and

provide comments. (Tr. Vol. III at 25, 26., 101, Supp. at 87, 88, 93.) Moreover, negotiations

continued past the time of the filing of the Application and the Stipulation in this case. In fact,

the Companies and Constellation NewEnergy, Inc. and Exelon Generation Company, LLC

reached a supplemental agreement just prior to the hearing. (Tr. Vol. I at 41, Supp. at 62; Direct

Testimony of David Fein, Attachment A, Supp. at 51; see also Co. Ex. 7, Supp. at 110.)

As a result of the negotiations, nineteen parties signed the Stipulation and seven

additional parties did not oppose the Stipulation. The Signatory Parties to the Stipulation

included the Commission's Staff and a large municipality (both of which represent the interests

of all customers, including residential customers) (Tr. Vol. III at 29, Supp. at 89; see also Case

No. 10-388-EL-SSO, Tr. Vol. III at 775, NOPEC Supp. at 326), along with representatives of

low and moderate-income residential customers, manufacturers, industrial and commercial

customers, hospitals, small businesses, schools of all levels and generation curtailment service

providers. (See Stipulation (signature pages), NOPEC Supp. at 81-82; Ridmann Testimony at

10, NOPEC Supp. at 103; Tr. Vol. I at 59, Supp. at 63.) Indeed, the Commission has previously

recognized in the ESP 2 case that these parties represent a broad perspective of interests. (Case

No. 10-388-EL-SSO, Opinion and Order at 24 (Aug. 25, 2010), NOPEC App. at 176.)

C. THE COMPANIES' APPLICATION AND SUPPORTING MATERIALS
APPR()PRIATELY EXPLALNED ESP 3.

The Companies supported the proposed ESP 3 by filing the Application, the Stipulation

and supporting testimony. In the Application, the Compazues specifically asked the Commission

to take administrative notice of the record i.n the ESP 2 case, which also included the record of

one of the Companies' prior SSO applications, PUCO Case No. 09-906-EI,-SSO ("Case No. 09-
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906'").9 (Application at 5, NOPEC Supp. at 29; Stipulation at 44, NOPEC Supp. at 78.) In

additioii, because of the similarity between ESP 2 and ESP 3, the Compariies sought waivers of

some of the Commission's filing requirements. In its April 25, 2012 Entry, the Commission

granted in part and denied in part that request for waivers. Specifically, the Commission found

tlaat "the Application and Stipulation filed in this proceeding appear on their face to extend for an

additional two years, with modifications, the electric security plan originally modified and

approved by the Commission in ESP 2." (Case No. 12-1230-EL-SSO, Entry at 5 (April 25,

2012), ELPC App. at 51.) As a result, the Commission found that this extension provided good

cause to waive some of the filing reqiiirements under Ohio Administrative Code Rule 4901:1-35-

03(C) (Id.) The Commission also required the Companies to submit additional information to

support the differences between ESP 2 and ESP 3. (Id.) T'he Companies complied with that

order and submitted supplemental testimoiiy and materials. Indeed, one intervening party

described those materials as "voluminous." (Opinion and Order at 46, ELPC App. at 99.)

D. THE COMMISSION'S APPROVAL OF ESP 3 AND THE STIPULATION

After discovery and a hearing, the Commission approved ESP 3. The Commission found

that, based on the evidence in the record in this case, the quantitative benefits of ESP 3 made it

more favorable in the aggregate than the expected results under an MRO. The Commission went

on to find that the qualitative benefits of ESP 3 were also more favorable than an MRO.

(Opinion and Order at 55-56, NOPEC App. at 66-67.) Specifically, the Commission found that

ESP 3 was quantitatively more favorable than an MRO by $21 million. (Opinion and Order at

91n the IVatter of the Application of Ohio Edison Company, The Cleveland Electric
Illuminating Company, and the Toledo Edison Company for• Appyoval of a ivrxYket Rate Offer to
CondZCct Competitive Bidding Process foY Standat°cl Service Offer Electric Generation Supply,
Accounting Modifa'cations.{ls•sociated with Reconciliation Mechanism, and Tariffs for Generation
Service, Case No. 09-906-EL-SSO.
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56, NOPEC App. at 67.) The Commission also found several additional qualitative benefits that

would not be provided under an MRO. (Id.) These benefits included:

(1) modification of the bid schedule to provide for a three-year product in order to
capture current lower market-based generation prices and blend them with
potentially higher prices in order to provide rate stability; (2) cont.inuation of the
distribution rate increase "stay-out" for an additional two years to provide rate
certainty, predictability, and stability for customers; (3) continuation of multiple
rate options and programs to preserve and enlxance rate options for various
customers provided in ESP 2; and (4) flexibility that offers significant advantages
for the Companies, ratepayers, and the public. [Icl ]

The Commission fur.tlier noted that ESP 3 was "consistent with policy guidelines in

Ohio." (Id.) The Commission observed that ESP 3 supported, competition, reliable service,

energy efficiency and the global cotnpetitiveness of Ohio industry, while protecting at risk

populations. (Id., citing Co. Ex. 3 at 11-12.)

In addition, the Coinmission found that the Stipulation, as modified, met the

Commission's three-part test for adoption of a settlement. In that regard, the Comm.ission first

found that the Stipulation was "the product of serious bargaining among capable, knowledge

parties." (Icl. at 26, NOPEC App. at 37.) The Commission observed:

The signatory parties represent diverse interests including the
Companies, a municipality, competitive suppliers, commercial
custolners, industrial customers, advocates for low and moderate-
income customers, and Staff.

(Id., citing Co. Ex. 3 at 10.) The Commission also expressly rejected arguments that: (a) the

agreement of residential representatives (namely, OCC) was required before a stipulation could

be approved; and (b) all parties were required to meet together to discuss the stipulation. (Id.)

The Commission next found that the Stipulation as a package benefitted ratepayers and

was in the public interest. The Commission noted that it "provid[ed] for stable and predictable

rates, established by a competitive procurement process and us[ed] ... laddered auction products

to lower the volatility ofprices . . . ." (Id at 42, NOPEC App. at 53.)
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As for the third prong of the Commission's settlement approval test, the Commission

determined that the Stipulation did not violate any important regulatory principle or practice.

(Id. at 44-48, NOPEC App. at 55-59.) The Commission approved the Stipulation on July 18,

2012.

111. STANDARD OF REVIEW

Section 4903.13 of the Ohio Revised Code provides that the Supreme Court may

"retirerse, vacate or modify final orders of the Public Utilities Commission only where, upon a

consideration of the record, the order is unreasonable or unlawful." Office of Consumers'

Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388 N.E.2d 1370 (1979). The

Conum.ission's orders are presumed reasonable. Accordingly, an appellazit challenging a

Commission order bears the burden to upset that presumption. In re Application of Columbus S.

Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d 751,1[ 17.

This Court "will not reverse or modify a PUCO decision as to questions of fact" unless

the decision is so "manifestly against the weight of the evidence and was so clearly unsupported

by the record as to show misapprehension, mistake, or willful disregard of duty." Ohio

Consumers' Counsel v. Pub. Util. Comm, 121 Ohio St.3d 362, 2009-Ohio-604, 904 N.E.2d 853,

1( 12. In addition, "this court will not reverse a cominission order absent a showing by the

appellant that it has been or will be harmed or prejudiced by the order." Id.

While the Court reviews legal issues de novo, "this does not prevent the court from

acknowledging and, in certain instances, utilizing the specialized expertise of an agency in

interpreting the Iaw." Office of Consumers' C:ounsel, 58 Ohio St.2d at 110; see also In re

Application of Colutyrbus .S: Power Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276,

¶ 36 (deferring to "the commission's reasonable interpretation" of a statute). Such

circumstances "arise where there exists disparate competence between the respective tribunals in
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dealing with highly specialized issues and where agency expertise would, therefore, be of

assistance in discerning the presunied intent of our General Assembly." Ohio Consumers'

Counsel, 5 8 Ohio St.2d at 110. Moreover, this Court has long held that it is "required to give

deference to aiz administrative agency's intezpretation of its own rules and regulations," State ex

rel. Kroger Co. v. Stover, 31 Ohio St.3d 229, 235, 510 N.E.2d 356 (1987); see also, State ex a °eZ.

Saunders v. Indus. Comm., 101 Ohio St.3d 125, 2004-Ohio-339, 802 N.E.2d 650, 41 (satne).

Iv. ARGUMENT

A. PROPOSITION OF LAW NO.1: IN AN APPEAL FROM AN ORDER OF
THE PUBLIC UTILITIES COMMISSION OF OHIO, THE OHIO
SUPREME COURT LACKS JURISDICTION TO CONSIDEI2. ISSUES
NOT ARGUED IN A PARTY'S APPLICATION FOR REHEARING
BEFORE THE COMMISSION.

This Court lacks jurisdiction to consider any issue that a pax-ty did not set forth

"specificaily'' in its application for rehearing to the Commissiozi: Ohio Conswners' Counsel v.

Pub. t^^til. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269, Tj 40 (quoting R.C.

§ 4903.10). A party's failure to raise arguments in its application on rehearing "deprive[s] the

cornznission of an inforrn.ed opportunity to set things right." In re Application qf Columbus S.

Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d 751, ¶ 19.

Here, however, NOPEC attempts to do what this Court has repeatedly held that

appellants canziot do: make an appeal based on an argument not raised before the Conirnission.

The so called "crux" of NOPEC's appeal - whetller the Commission can consider qualitative

benefits of a proposed ESP - is an argument that NOPEC did not raise in its Applicatioil for

Rehearing. (See NOPEC Br. at 5.) NOPEC's other statutory interpretation arguments - that, in

the alternative, the Commission's consideration of qualitative benefits should be limited by Ohio

Revised Code Section 4928.143(13)(1) and (B)(2) and that the Commission's analysis of the
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"expected results" under an MRO as part of its analysis under Section 4928.143(C)(1) is limited

to only generation costs --- also are new to this appeal. (See NOPEC Br. at 22, 27-28.)

Similarly, NOPEC's extensive recitation of "legislative history" of Section 4928.143

(NOPEC Br. at 5-11) was missing entirely in NOPEC's briefing at the Commission. To be sure,

NOPEC did state in two sentences of its Applicati_on for Rehearing as follows:

[T]he Commission unreasonably and unlavvfully claims that a series of
amorphous, qualitative (non-monetary) benefits overcome the substantial failure
of the quantitative ESP vs. MRO analysis. Such an argtunent is unpersuasive and
not expressly provided for under the statute.

(NOPEC Application for Rehearing at 7, NOPEC App. at 124.) But NOPEC's application says

nothing more. For example, N.OPEC did not contend before the Commission (as it does in thi:s

appeal) that the language of Section 4928.143(C)(1) prohibits the Commission from considering

qualitative benefits. It did not contend before the Comn7ission (as it does in this appeal) that the

Commission's analysis of the expected results of an MRO under Section 4928.143 is limited to

generation costs. It did not contend before the Commission (as it does in this appeal) that any

qualitative benefits considered by the Commission are limited to those set forth under Section.

4928.143(B)(1) and (B)(2). Instead, at the Commission, NOPEC merely argued that qualitative

benefits that the Commission considered were ambiguous and that the Coinmission's

quantitative analysis was not supported by the record. (Id. at 5-9, NOPEC App. at 122-126.)

As a result, the Commission has not had an opportunity to consider the statutory

interpretation arguments that NOPEC now raises. That opportunity is a prerequisite to this

Court's jurisdiction over these issues. Accordingly, this Court lacks jurisdiction to address

NOPEC's statutory interpretation argurnents.
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B. PROPOSITION OF LAW NO. 2: WIHEN DETERMINING WHETHER
AN ELECTRIC SECURITY PLAN IS MORE FAVORABLE IN THE
AGGREGATE THAN A. MARKET RATE OFFER, THE COMMISSION
MAY CONSIDER QUALITAT'IVE BENEFITS OF THE ELECTRIC
SECURITY PLAN, AS PROVIDED IN THE RECORD EVIDENCE.

Even disregarding the jurisdictional bar to considering NOi'EC's arguments related to the

Commission's consideration of qualitative benefits under Section 492$.143(C)(1), NOPEC is

wrong to suggest that the Commission's consideration of qualitative benefits is unlawfu.l.

Section 4928.143(C)(1) does not, as NOPEC contends, limit the Comnxission's consideration of

an ESP relative to an MRO based on its price and costs. Nor is it correct to say the

Commission's consideration of benefits of an ESP versus an MRO is limited to those potential

ESP provisions in Section 492$.143(B)(1) and (B)(2). These arguments are at odds with the

plain language of Section 4928.143, this Court's precedent and NOPEC's witness' testimony.

As an izutial matter, NOPEC's extensive reliance on the "legislative history" of Section

4928.143(C)(1) is wholly inappropriate. (NOPEC Br. at 5-15.) This Court has established that

legislative history of a statute should not be considered unless the Court first deterxnines that the

statute is ainbiguous. Dunbar v. State, Case No. 2012-0565, 2013-Ohio-2163, ¶ 16 (May 30,

2013) (Slip Op.) ("[I]nquiry into ... legislative history ... or any other factors identified in R.C.

1.49 is inappropriate absent an initial fmding that the language of the statute is, itself, capable of

bearing more than one meaning.") Here, NOPEC does not contend that the language in Section

4928.143(C)(1) is ambiguous. To the contrary, NOPEC contends that standard set forth in R.C.

4928.143(C)(1) is "crystal clear." (NOPEC Br. at 29 (emphasis added).) This clarity eliminates

the need to refer to any "legislative history" regarding this statute.

What's more, the interpretation of Section 4928.143(C)(1) suggested by NOPEC

conflicts with the plain language of the statute. NOPEC contends that the reference in Section

4928.143(C)(1) to "all other terms and conditions" "refers only to pricing and cost
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considerations." (1^?OPEC Br; at 12-13.) But the ianguage of Section 4928.143 includes no such

restriction. Section 4928.143(C)(1) provides that the Coznznission shall approve an ESP:

(ifJ it finds that the electric security plan so approved, including its Pricing and all
other terms and conditions, including any deferrals and any future recovery of
deferrals, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142 of the Revised Code.

R.C. § 4928.143(C)(1), App. at 24. By including the phrase "and all other terms and

conditions," the statute sets "all other terms and conditions" apart from and i.n addition to

"pricing." By so doing, the statute expressly instructs the Commission to consider issues other

than price. Indeed, this Court has read Section 4928.143(C)(1) to say exactly that.

In In re Application o.f Columbus S. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945

N.E.2d 501, T 27, this Court rejected a party's attempt to iznpose a limitation on the

Com:mission's analysis under Section 4928.143(C)(1). This Court held that comparing an ESP

to an expected MRO "does not bind the commission to a strict price conlparison." Id. The Court

observed, "in evaluating the favorability of a plan, the statute [Section 4928.143(C)(1)] instructs

the commission to consider `pricing and all other terms and conditions."" Id. (emphasis in

original). As a result, this Court held that "the commission must consider more than price in.

determining whether an electric security plan should be modified." Id. (emphasis in original).

Indeed, NOPEC's proposed interpretation of Section 4928.143(C)(1.) would read "all

other terms and conditions" out of the statute. This conflicts with the rule of statutoiy

construction that requires all words of a statute to have meaning. State ex yel. Carna v. Teays

Valley Local ,Sch. Dist. Bd. ofEduc., 131 Ohio St.3d 478, 2012-Obio-1484, 967 N.E.2d 193, ¶ 18

("Venerable principles of statutory construction require that in construing statutes, we must give

effect to every word and clause in the statute.").
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By directing the Cornmission to consider "price," the statute, of course, mandates a

weighing of the respective costs of an ESP versus an MRO. But by additionally direc,ting the

Conumission to consider "all other terms and conditions," the statute ziecessarily permits some

consideration of non-quantitative - i.e., qualitative - factors. Indeed, if the General Assembly

had intended to limit the Commission's analysis under Section 4928.143(C)(1) to costs, then it

would have expressly said so. Cf.',VP Star Fin., Inc. v. Cleveland State Univ., 107 Ohio St.3d

1.76, 2005-Ohio-6183, 837 :I`I.E.2d 758, ¶T 8-9 ("Had the General Assembly intended to make

[the statl.ite narrower] ... it would have done so by adding qualifying language."). Or the

General Assembly could have used tertns to describe the test as cost-focused. For example, the

General Assembly could have said that the ESP must be "less costly" than an MRO. Or it could

have said that an ESP must be "quantitatively more favorable" than an MRO. It did not.

Instead, the General Assembly used the term "more favorable in the aggregate," the plain

meaning of which is "considered as a whole." Webstey's Phircl New International Dictionary 41

(1986), Supp. at 327-328. A consideration of the pricing and terms and conditions as a whole

stands in stark contrast to the limited analysis that NOPEC proposes. Accordingly, NOPEC's

proposed interpretation of Section 4928.143(C)(1) conflicts with the plain meaning of the statute.

Alternatively, NOPEC contends that "if the Commission has the authority to consider

qualitative benefits, that authority must be derived from R.C. 4928.143(13)(1) or (13)(2)."

(NOPEC Br. at 15.) Section 4928.143(C)(1) does not contain any limitation on the type of terms

and conditions of an ESP that the Commission can consider.

NOPEC cites two Ohio Supreme Court cases to support its statutory interpretation

arguments. (NOPEC Br; at 9 and 14, discussing In re Application of ('olumbu.s S. Poiver Co.,

128 Ohio St.3d 512, 2011-C}hio-1788, 947 N.E.2d 655 ("CSP II") and Ohio Consumers' Counsel
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v. Pub. (Itil. Comrn.(1981), 67 Ohio St.2d 153, 423 N.E.2d 820 ("198.1 Consumers' Counsel".)

Neither of these cases supports the limitation on the Commission's analysis urged by NOPEC.

In CSP II, the Court held that the types of cost recovery riders allowed under an ESP were

limited by the categories set forth in Section 4928.143(13)(2). The Court did not address the

scope of the Commission's analysis under Section 4928.143(C)(1). CSP 11, 128 Ohio St.3d 512,

31-33. CSP 11 is not on point

NOPEC also incorrectly relies on 1981 Consunzers' Counsel. In that case, the Court held

that the Commission erred by allowing a utility to recover. "extraordinary" cnnstruction costs

under Ohio Revised Code Section 4909.15.10 The case had nothing to do with whether the

Coinmission's analysis of benefits under Section 4928.143(C)(1). Indeed, it would be hard to

see how the case could have any relevance to Section 4928.143(C)(1) given that the case was

decided over two decades before the enactment of the statute.

Even if the 1981 Consumers' Counsel case had relevance, which it does not, it does not

support NOPEC's position. Far from being "extraordinary," the qualitative aspects of ESP 3 fit

neatly rvithin the statutory test. ESP 3's non-quantitative benefits cited by the Commission did

not become eitlier extraordinary or exceptional simply due to their qualitative nature. The

Commission, in taking such benefits into consideration, was not seeking to affect an exception to

Section 4928.143(C). As this Court has recognized, "The statute does not provide a detailed

mechanism for establishing rates under an ESP. Plans may contain any number of provisions

within a variety of categories so long as the plan is `more favorable in the aggregate' than the

10 Specifically, this Court held that the Commission could not include "extraordinary"
costs under Section 4909.15 because to do so would "abrogate" the statute's "ratemaking
formula" regarding costs that could be included as part of the requisite "test year data ... for
ratemaking purposes." 1981 Consunaers' Counsel, 67 Ohio St.2d at 166.
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expected results of a market-rate offer." See In re Application of Colurnbus S. Poiver Co., 134

Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276, ¶ 4 (citation omitted).

NOPEC's arguments also stand in contrast to the testimony of its own witness Mark

Frye. Mr. Frye testified that the Commission may consider qualitative benefits. (Tr. Vol. III at

36, Supp. at 90.) Tn fact, Mr. Frye acknowledged that the Commission could approve an ESP

where the ESP's generation prices were higher than market-based prices. (Id.)

Mr. Frye's testimony is not unique. As the Commission noted in its Second Entry on

Rehearing, "the record indicates widespread agreement with respect to the need to examine both

qualitative and quantitative benefits under the ESP v. MRO Test." Case No. 12-1230-EL-SSO,

Second Entry on Rehearing, p. 23 (Jan. 30, 2013) ( citing Direct Testimony of Robert Fortney

("Fortney Testimony"), Staff Ex. 3, at 3-4), NOPEC Supp. at 102; Tr. Vol. III at 36, Supp. at 90

(Mr. Fiye); Tr. Vol. III at 135, Supp. at 100 (OCC witness Gonzalez).) Indeed, there was no

witness who testified that the qualitative benefits of an ESP could not be considered urider

Section 4928.143(C)(1).

In sum, NOPEC's statutozy interpretation arguments that the Commission somehow

acted unlawfully by considering qualitative benefits in its approval of ESP 3 are unsupported.

These arguments are at odds with the plain language of Section 4928.143, this Court's precedent,

NOPEC's own Nvitness' testimony, and the record in this case. The Commission properly

weighed the quantitative and qualitative benefits of ESP 3 versus an MRO. NOPEC's arguments

to the contrary should be rejected.
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C. PROPOSITION OF LAW NO. 3: THE COMMISSION PROPERLY
APPROVES AN ELECTRIC SEC"URITY PLAN WHEN THE
COMMISSION FINDS THAT THE RECORD SHOWS THAT THE
BENEFITS OF THE ELECTRIC SECURITY PLAN ARE MORE
FAVORABLE IN THE AGGREGATE THAN THE EXPECTED RESULTS
UNDER A MARKET RATE OFFER.

"T'he Commission approved ESP 3 because the Commission found that the record showed

that the quantitative benefits and the qualitative benefits of ESP 3 were each and both, in the

aggregate, more favorable than an MRO. (Opinion and Order at 55-56, NOPEC,App. at 66-67.)

The Commission also noted that "ESP 3 is consistent with policy guidelines." (Icl.) The

Commission's approval of ESP 3, under both a quantitative and clualitative analysis, was

supported by the record and should be affirmed.

1. The Commission's Finding That ESP 3 Was Quantitatively More
Favorable In The Aggregate Than The Expected Restilts Under An
MRO Was Proper And Supported By The Record.

a. The Commission properly considered the costs recovered in a
distribution rate case if the Companies had pursued an MRO.

NOPEC contends that the Commission acted unlawfially by considering, as part of its

analysis under Section 4928.143(C)(1), how a distribution rate case11 would affect customers if

an MRO was adopted. NOPEC failed to raise this argument in its Application for Rehearing.

Therefore, NOPEC waived this argument and this Court may not consider it.

Nonetheless, even if this Court should decide to address NOPEC's argument on the

merits, NOPEC's position must still be rejected. NOPEC baldly contends that "R.C. 4928.142

permits only consideration of the results that would be expected from a competitive bid process

11 Distribution rates are associated with distribution service, which constitutes the
delivery of electricity at certain voltages. The rates for this service are regulated and set by the
Commission. See R.C. § 4909.18,App. at 11.
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for generation supply in developing an MRO." (NOPEC Br. at 27.) But NOPEC fails to show

that the Commisszon's analysis under Section 4928.143(C) (1) is so limited.

In any event, NOPEC is plainly wrong. Section 492$.143(C)(l) allows the Commission

to consider whether an ESP would be more favorable in the aggregate than the "expected results"

that would otherwise apply under an MRO. See R.C. § 4928.143(C)(1), App. at 24. This

language does not limit the Commission's analysis to only the generation costs under an MRO.

The statute directs the Commission to consider essentially whether a utility's nonshopping

customers would be better off under the proposed ESP or if a hypothetical MRO was in place.

Given that Section 4928.143(B) permits an ESP to contain certain types of distribution charges,

where an ESP contains such charges, it is fair to consider whether and how those distribution

charges would be recovered without that ESP. The Coinmission's consideration of how a

distribution rate case would impact customers if the Commission approved an MRO fits within a

consideration of the "expected results" that would otherwise apply if an MRO was in place. This

Court should reject NOPECs argument that the Commission's quantitative analysis was

unlawfiil because it considered how distribution charges, proposed to be recovered in ESP 3,

could be recovered in a situation where the Companies' provided SSO service under an MRO.

b. The Commission's finding that the benefits of ESP 3 are
quantitatively more favorable in the aggregate than the
expected results of an MRO is supported by the record.

NOPEC disputes the Commission's factual finding that ESP 3 was quantitatively more

favorable by $21.4 million dollars than an MRO. (NOPE.C Br. at 28.) The Commission's

approval was not "manifestly against the weight of the evidence" and "so clearly unsupported by

the record as to show misapprehension, mistake, or willful disregard of duty." See Ohio

Consumers' Counsel v. Pub. Util. Comna., 121 Ohio St.3d 362, 2009-Ohio-604, 904 tN.E.2d 853,

T 12. Thus, NOPEC's challenge to the Commission's weighing of the evidence is without merit.
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I'he Commission's finding is well supported. Both Staff witness Robert Fortney and the

Companies' witness William Ridmann testified at length on this issue. (Fortney Testimony at 4,

NOPEC Supp. at 120; Tr. Vol. I at 125-130, Supp. at 65-70.) For example, Mr. Fortney testified

that ESP 3 is better in the aggregate than an MRO -- even without the Commission needing to

consider ESP 3's "qualitative" benefits - by $21.4 million. (Fortney Testimony at 4-5, NOPEC

Supp. at 120-121.) Because ESP 3 proposed to procure generation services for SSO load

through CBPs, ESP 3's cost of such services would be the saine as the cost of procuriilg such

services under an MRO. (As noted, the key feature of an MRO is procuring generation services

for SSO through CBPs.) Thus, the relative costs of ESP 3 versus an MRO would be determined

by comparing other types of charges.

A significant nongeneration charge proposed by ESP 3 was a continuation of the

Delivery Capital Recovery Rider ("Rider DCR") that was initially approved as part of ESP 2.17

Mr. Fortney testified that "the costs to consumers of the Delivery Capital Recovery (DCR) Rider,

which are included in Mr. Ridmann's ESP analysis and the costs of a distribution case, which are

included in Mr. Ridmann's MRO analysis" could be considered as a"wash".

If the compaziies do not recover those costs through the DCR, it is probable that
they would f i l e distribution rate cases ,.. to recover those same costs. While
there may be some variation in the amounts recovered due to the timing of rate
cases and the concept of "date certain," in the long run, the companies would
recover the equivalent of the same costs. (Id. )

(Fortney Testimony at 4-5, NOPEC Supp. at 120-121.)

The Companies' witness Ridmann initially presented a slightly different analysis. Mr.

Ridmann's ESP v. MRO calculations mirrored the methodology that had been used to support

'2 Rider DCR allows the Company to recover investments related to infrastructure costs
associated with distribution, subtransrnission, general, and intangible plant that was not included
in the Companies' last base distribution rate case, Case No. 07-551-EL-AIR. These investments
benefit customers by helping maintain the Company's delivery systems and service reliability.

-22-



ESP 2. (Ridmann Testimony at 16, WRR-Attachinent 1, NOPEC Supp. at 109, 114.) This

methodology had been previously approved by the Commission. (Case No. 10-388-EL-SSO,

Opinion and Order at 44, NOPEC App. at 196.) Mr. Ridmann's analysis included as a benefit of

ESP 3 the costs savings achieved by the Companies' agreement to forego recovery of certain

transmissioii related costs. (Ridmann Testimony at 16, NOPEC Supp. at 109.)43 As for the cost

of the DCR, like he did in supporting ESP 2, Mr. Ridmann noted the equivalent recovery of

dollars using a DCR under ESP 3 with the recovery of similar costs in a rate case. Mr. Ridmann

noted the only difference was the timing of the recovery of those dollars, with the DCR

providing quicker recovery. (Id. at 18; WRR-Attachrnent 1, NOPEC Supp. at 114.) Mr.

Ridmann's ESP v. MRO analysis thus considered the potential timing difference of the recovery.

At the hearing, while supporting his analysis as consistent with the Commission-

approved analysis of ESP 2, Mr. Ridznann acknowledged that Mr. Fortney's analysis of the

effect of the DCR was consistent with more recent Coinmission precedent. (Tr. Vol. I at 129,

Supp. at 69.) Indeed, as OCC witness Gonzalez acknowledged, since the approval of ESP 2, the

Commission had deterniined in a case involving AEP Ohio that an AEP Ohio proposed ESP

rider similar to the Cornpanies' Rider DCR_ had been a"wash" for purposes of the ESP v. MRO

test. (Tr. Vol. III at I31-132, Supp. at 98-99; In the Mattcr of the Application of Colutnbzcs

Southern Power Company and Ohio Power Conapan-vforAutlwrity to Establish a Standard

Service Offer Pursuant to Section 4928.143, Revised Code, in the 1%oyna of an Electric Security

Plan, Case No. 11-346-EL-SSO, 2011 Ohio PUC LEXIS 1325, Opinion and Order, *69 (Dec.

13 Specifically, these costs are for Regional Transmission Expansion and Planning
("RTEP") charges that are billed by PJM for RTEP projects which were approved by the PJM
Board before June 1, 2011. Stipulation, § C.2, NOPEC Supp. at 59.
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14, 2011), Supp. at 279.) Here, the Commission followed its precedent established in the earlier

AEP Ohio proceeding on this issue.

NOPEC disagrees with the Commission's determination that the costs of the Companies'

Rider DCR that apply under ESP 3 and the distribution rate case costs that would otherwise

apply to customers under an MRO would be a"wash;" (Opinion and nrcier at 56-57, N(}PFC

App. at 66-67.) But the Commission's finding was correct as a matter of pure logic. If the

Companies' costs were recoverable under the DCR, there is simply no reason to believe that the

sanie costs would not be recoverable in a rate case. Thus, the Commission's finding that the

recovery of capital-related expenses under Rider DCR or a rate case would be equal was correct.

NOPEC further contends that the Commission relied on the wrong standard because it

tound the costs under Rider DCR would be "substantially equal" to a distribution rate case under

an MRO. (NOPEC Br. at 29-30.) NOPEC argues that this analysis conflicts with the standard

under Section 4928.143(C)(1) that an ESP should be "more favorable in the aggregate" than an

MRO. NOPEC misconstrues the Commission's analysis. The Commission did not find (as

NOPEC suggests) that the quantitative benefits of ESF 3 were "substantially equal" to an MRO.

The Commission's determination that the costs of Rider DCR and a distribution rate case would

be substantially equal was only one element of the Commission's quantitative analysis

cornparing ESP 3 with an MRO. (Opinion and Order at 55-56, NOPEC App. at 66-67.)

The record supports the Commission's finding that the quantitative benefits of ESP 3

were more favorable in the aggregate by $21 million as compared to the expected results of an

MRO. The Commission's finding also is consistent with its previous rulings. 'Thus, the

Commission's finding should be affirm:ed.
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2. The Commission Properly Found That The Qualitative Benefits Of
ESP 3 Make It More Favorable In The Aggregate Than The Expected
Results Of An iYIRO.

In the. Order, the Commission properly detailed ESP 3's qualitative benefits that made

ESP 3 more favorable in the aggregate than an MRO:

The Commission finds that the additional qualitative benefits of an ESP, which
would not be provided for in an MRO, include (1) modification of the bid
schedule to provide for a three-year product in order to capture current lower
market-based generation prices and blend them with potentially higher prices in
order to provide rate stability; (2) continuation of the distribu_tion rate increase
"stay-out" for an additional two years to provide rate certainty, predictability, and
stability for customers; (3) continuation of multiple rate options and programs to
preserve and enhance rate options for various customers provided in ESP 2; and
(4) flexibility that offers significant advantages for the Companies, ratepayers,
and the public.

(Order and Opinion at 56, NOPEC ilpp. at 67.) In addition, the Comrnission emphasized that

"laddering of products and continuation of the distribution rate increase freeze will smooth

gene.ration prices and mitigate the risk of volatility, which is a benefit to customers." (Id.) The

Comnussion also found "the additional benefits provided via the Stipulation to interruptible

industrial customers, schools, municipalities, as well as shareholder funding for assistance to low

income customers also make the proposed ESP 3 more favorable qualitatively than an MRO."

(Id.)

NOPEC waived its argument that the Comm.ission cannot consider qualitative benefits.

Thus, this Court may not consider this argument.

Nevertheless, to the extent NOPEC's complaints are considered, they are at best factual

disputes regarding the Commission's finding of certain qualitative benefits. The Commission's

findings are well supported by the record. NOPEC's disputes can be distilled to three complaints

about the Coznmission's factual findings regarding specific qualitative benefits: (1) the benefits

of blending different market prices through laddered CBPs; (2) the benefits of a continued freeze
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of base distribution rates; and (3) the benefits of continuing discounts, rate increase caps and

other rate options. But none of these argiiments comes close to showin.gthe Commission's

findings were against the manifest weight of the evidence. Thus, none carry the day.

a. The Commission properly found that the modification of the
CBP schedule to provide for a three-year product, capturing
current lower market-based generation prices and blending
them with potentially higher future prices, provides rate
stability and was a qualitative benefit of ESP 3.

The testimony in this case overwhelmingly shows that the modification of the three-year

auction product in ESP 3 to adopt a laddered procurement for SSO generation services was good

for customers. As the Con-imission observed, the three-year auction product would smooth out

pricing and mitigate the risk of market price volatility. (Opinion and Order at 32, NOPEC App.

at 43.) In its Second Entry on Rehearing, the Commission also correctly noted, "NOPEC.'s

witness Frye and OCC expert Gonzalez [two witnesses sponsored by pai-ties opposing the

Stipulation] both concurred that laddering auction products is a reasonable approach to minimize

risks and volatility." (Second Entry on Rehearing at 23-34, NOPEC App. at 102-113, citing Tr.

Vol. III at 49; Tr. Vol. III at 141-42.) Indeed, all of the witnesses addressing this subject testified

that a laddered procurement strategy is a widely accepted and reasonable strategy for such

puiposes. (Opinion and Order at 32, NOPEC App. at 43.)

NOPEC incorrectly argues that this plan simply replaces lower prices in the final year of

ESP 2 with higher ones that are likely to incur later. (NOPEC Br. at 17.) NOPEC further

wrongly contends that the Comm:ission is tryiiig to derive a benefit by comparing price between

ESP 2 and ESP 3. (Id.) As the Commission stated, the specific prices that may be garnered by

ESP 3's CBPs are uncertain, but that whatever future prices may be, ESP 3's laddering

procurement strategy will minimize the effect of changing market prices, including the effect of

any potential increases. (Order and Opinion at 32, NOPEC App. at 43.) Preventing steep
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increases or changes in the price paid by SSO customers for generation services miziimizes "rate

shock" and allows for greater predictability for customers' electricity charges. (Id. )14

NOPEC also argues that the potential prices to be paid under ESP 3 are too uncertain to

know whether customers will receive any benefits. (NOPEC Br. at 17, n. 10.) NOPEC misses

the point. As the record shows, and as the Commission also observed, it is in times of greatest

uncertainty where risk and volatility mitigation strategies are most prudently employed.

(Opinion and Order at 32, NOPEC App. at 43; Stoddard Rebuttal at 14, Supp. at 30.) It is

undisputed - even by NOPEC's witness - that laddering procurements is a widely accepted risk

mitigation technique. (Tr. Vol. III at 49, Supp, at 91.) ESP 3's Iaddered procurement strategy

was thus properly determined to be a benefit of ESP 3 relative to an MRO.

b. The Commission properly found that the continuation of the
distribution rate increase "stay-out" for an additional two
years provided rate certainty, predictability, and stability for
customers and thus benefitted customers.

ESP 3 also provides that the Companies will not implernent a base distribution rate

increase through a rate case for the tern of the ESP, i. e., through May 2016. (Ridmann

Testimony at 12-13, NOPEC Supp. at 105-106.) This agreement to a distribution rate increase

"stay out" continued the freeze in base distribution rates first agreed to in ESP 1(i.e., beginning

in June 2011). (Case No. 10-388-EL-SSO, Opinion and Order at 36, NOPEC App, at 188; In the

Matter of the Application of Ohio Edison Company, The Cleveland E, Zectric Illunzinating

Company, and The Toledo Edison Cotnpany foj° Authority to Establish a Standard Service Offer

Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No.

14 To be sure, the future price of some competitive generation is lcnown. For example,
capacity prices are expected to significantly rise for the June 2014-May 2015 period, and then
rise again for the June 2015-May 2016 period. (AEPR Ex. 2, Supp. at 108.) Thus, to the extent
that costs are expected to rise, ESP 3's laddering of procurement and blending of prices will
reduce the rate of an expected cost increase. (Id.; Tr. Vol. I at 154-155, Supp. at 73-74.)
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08-935-EL-SSO, 2009 Ohio PUC LEXIS 279, Second Opinion and Order, *21 (Mar. 25, 2009),

Supp. at 311.)

The record supports the Commission's finding that the distribution rate increase "stay

out" is a qualitative benefit of ESP 3. As the Companies' witness Ridmann testified, this

provision will help stabilize customers' base distribution rates for another two years by

continuing the rate freeze already in effect for several years. (Ridmann Testimony at 12-13,

NOPEC Supp. at 105-106.)

Nonetheless, NOPEC contends that the benefit of a distribution rate freeze is "illusory at

best." (Nt?PEC Br. at 18.) NOPEC contends that the presence of the Rider DCR effectively

negates the base distribution rate freeze that has been and will continue to be in effect. (Id. at

18.) NOPEC overlooks that the scope of cost recovery in a rate case is broader than the scope of

costs authorized to be recovered through Rider DCR. The record shows that only those capital

costs that are determined to be reasonably incurred to support the maintenance and improvement

of the Companies' distribution system may be recovered through Rider DCR. (Ridmann

Testimony at 6, NOPEC Supp, at 99.)

What's more, Rider DCR provides a number of benefits over a rate case. As OCC

witness Gonzalez admitted, under ESP 3, costs to be recovered under and revenues received

through Rider DCR will be reconciled quarterly. This assures that Rider DCR's rates can be

adjusted for any over recovery by the Companies. There is no such reconciliation for base

distribution rates. Further, ESP 3 requires that Rider DCR costs and revenues be subject to

annual audits in which parties like OCC can participate - and have participated. (Tr. Vol. III at

125-126, 139-142, Supp. at 96-97, 101-104.) There is no similar mechanism to audit base
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distribution rates. Thus, the Commission's finding that the distribution rate freeze is a qualitative

benefit of ESP 3 is well supported by the record.

c. The Commission properly found that the continuation of the
ESP 2 rate design options and programs are qualitative
benefits of ESP 3.

As part of the relative certainty and stability offered to customers by ESP 3, the

Coinpanies agreed to continue certain rate options and programs. The Companies' witness

Ridmann testified as to three of these issues. First, bill credits, designed to help customers

transition to market based price, would continue for non-standard residential customers, schools,

interruptible customers and domestic automaker facilities. Second, rate increases for certain

customers (lighting and transmission customers) would continue to be capped. T'hird, rate

options, such as the Economic Load Response peak demand reduction rider and time-

differentiated pricing riders, would continue. (Ridmann Testimony at 4-5, NOPEC Supp. at 97-

98.) The Commission found that the continuation of the rate options under ESP 2 will benefit

customers. (Opinion and Order at 56, NOPEC App. at 67.) This finding was supported by the

record. For example, Staff witness Fortney testified that ESP 3 provided several "qualitative"

benefits that the Commission should consider, including the continuation of the rate options

provided in the current ESP. Gradualism (preventing abrupt changes in rates) has traditionally

been recognnlized as a worthwhile objective in utility rate design. (R.idn-iann Testimony at 4, 12,

NOPEC; Supp. at 97, 105.) The Commission routinely adheres to this principle. See, e.g., In the

Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating

Company, The I'olecio Edison Cornpany for Approval of a New Rider and Revision of an Existing

Rider, Case No. 10-176-EL-ATA, 2011 Ohio PUC LEXIS 661, Opinion and Order, at *42-49

(May 25, 2011) (applying principle of gradualism to protect customers from rate shock) (Supp. at

215-217), In the ?llatter of the Application of Ohio Edison Company, The Cleveland Electric
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Illuminating Conapan}), and The Toledo Edison Company for Authority to Increase hates for

Distribution Ser°vice, JIlodifyCertain Accounting Practices, Case No. 07-551-EL-AIR, 2009

Ohio PUC LEXIS 58, Opinion and Order, at *61 (Jan. 21, 2009) (same) (Supp. at243). In fact,

it's hard to understand how continuing credits, caps and other rate design features designed to

reduce customers' electricity charges could not be a benefit.

NOPEC contends that the Commission erred by finding that the continuation of rate

options and programs from ESP 2 was a benefit. (NOPEC Br. at 19.) But NOPEC fails to cite

any testimony or evidence in the record to dispute the Commission's finding. NOPEC merely

contends that rate options and programs cannot serve as a benefit.

Alternatively, NOPEC asserts that these benefits are "concessions the Company made to

these entities as a part of the negotiated stipulation process which financially incented these

individual parties to join the Partial Stipulation." (NOPEC Br. at 21.) NOPEC is wrong for at

least two reasons. First, there is no support in the record regarding the motivation for any party

to sign the Stipulation. Indeed, NOPEC cites nothing to support its speculative argument.

Second, even if certain benefits were provided to "incent" cenain parties to agree to the

Stipulation, that doesn't negate the benefits being provided. As the Commission noted, "many

signatory parties receive benefits under the Stipulation, but the Commission will not conclude

that these ben_efits are the sole motivation of any party in supporting the Stipulation." (Opinion

and Order at 27, NOPEC App. at 38.) The Commission found that it "expects that parties to a

stipulation will bargain in support of their own interests in deciding whether to support that

stipulation." (Iii.) NOPEC's conjecture does not show that the Commission's finding that

programs were, in fact, benefits was against the manifest weight of the evidence. The

Commission's Order approving ESP 3 should be affrmed.
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3. The Commission Can Consider Whether An ESP Is Consistent With
The Policy Guidelines In Ohio.

In its Order, the Commission also noted that "ESP 3 is consistent with policy guidelines

in Ohio." (Opinion and Order at 56, NOPEC App. at 67.) NOPEC complains that the

Coininission erred by considering these policy guidelines because they are not in Section

4928. J.43(B). (NOPEC Br. at 22.) NOPEC's argument fails for at least two reasons.

First, this argument is merely a reiteration of NOPEC's position that the Commission is

limited to considering only benefits listed under Section 4928.143(B)(1) and (B)(2). As noted,

NOPEC waived that argument.

Second, NOPEC's argument is a red herring. As noted, the Commission made its

determination that ESP 3 was more favorable in the aggregate than an MRO. As even NOPEC

recognizes, this was Nvhat Section 4928.143(C)(1) requires the Commission. to do. That the

Commission went on to address the fact of ESP 3's consistency with certain state policies, as

expressed in Ohio Revised Code Section 4928.02, is of no moment. At most, the policy-

consistency provided by ESP 3 can be regarded as simply another set of benefits provided by

ESP 3.15 At least, the consistency of ESP 3 with state policy can be regarded as unnecessary to

the Commission's decision. Because the Commission's analysis of ESP 3 was proper under

Section 4928.143(C)(1) without any consideration of policy, NOPEC's quibbles with the

Commission's policy discussion should be dismissed.

In sum, the Commission's fmding that ESP 3 provides quantitative and qualitative

benefits that are more favorable in the aggregate than an MRO is well supported by the record.

NOPEC's disagreements with whether particular quantitative and qualitative benefits should be

15 Indeed the Commission's rules require ESP applications to explain how the proposed
ESP furthers the policies set forth in Ohio Revised Code Section 4928.02. See Ohio Adm. Code

Rule 4901:1-35-03(C)(6)-(8), App. at 29.
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considered do not show that the Commission's finding is against the manifest weight of the

evidence. This Court should affirm the Commission's approval of ESP 3.

D. PROPOSITION OF LAW NO. 4s THE COMMISSION MAY TAKE
ADMINISTRATIVE NOTICE OF THE RECORD IN PRIOR CASES
WHEN THE PARTIES HAD KNOWLEDGE OF THE NOTICE AND THE
O]PPORTUNITY TO EXPLAIN AND REBUT THE EVIDENCE.

The Commission May Take Administrative Notice Of Facts And
Evidence From Prior Proceedings Where A Party Had A Prior
Knowledge Of And An Adequate Opportunity To Explain Or Rebut
The Administratively Noticed Facts.

In Allen v. Pub. Util. Contm.., 40 Ohio St.3d 184, 532 N.E.2d 1307 (1988), this Court

emphasized that it has repeatedly upheld the Commission's authority to take administrative

notice of the records of prior and contemporaneous Commission hearings and investigations:

[I]n Schuster v. Pub. Util. Coanm. (1942), 139 Ohio St. 458,.... we affirmed an
order in which the commission stated that it would have been derelict in its duty
to the public not to have tak:en judicial notice of its own records, and in J. V.

lYIclVicholas Transfer Co. v. Pzib. Util. Comm. (1975), 44 Ohio St. 2d 23,....we
held that administrative notice of a zone enlargement petition proceeding was
reasonable. In Canton v. Pub. Util. Conzm. (1980), 63 Ohio St. 2d 76,.... we held
that the commission's reference to a prior commission case was not improper, and

in County Commrs. Assn. v. Pub. Util. Comtn. (1980), 63 Ohio St. 2d 243,.... we
concluded that it was not a denial of due process of law for the commission to
take administrative notice of an investigative case in the appellants' complaint
case. [40 Ohio St.3d at 185-86.]

Whether administrative notice is properly taken depends upon whether "the complaining

party had prior knowledge of, and an adequate opportunity to explain and rebut, the facts

administratively noticed." Id. at 186. Further, "prejudice must be shown before we will reverse

an order of the Commission." Id. In Allen, this Court affirmed the Commission's taking of

administrative notice of the record in a prior proceeding and further held that it was "reasonable

and lawful" for the Commission to base its order on the administratively noticed material. Id. at

185. Notably, because the Allen appellants were parties to the prior proceeding at issue, this
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Court held. that they "arguably had knowledge of, and an adequate opportunity to explain and

rebut, the evidence." Id. at 186.

2. NOPEC Had Adequate Notice And Ample Opportunity To Respond
To The Commission's Taking of Administrative Notice Of Record
Evidence From Prior Proceedings To Which NOPEC Was A Party.

NOPEC had adequate notice and ample opportunity to respond to the Commission's

taking of administrative notice. Some seven weeks prior to the hearing, the Companies, in the

ESP 3 Application, requested that the Commission take administrative notice of record evidence

from the ESP 2 case (wliich contained the record of the Companies' Case No. 09-906). (Case

No. 12-1230-EL-SSO Application at 5, NOPEC Supp. at 29.) As the Commission observed in

its Opinion and Order, having been on notice of this request of the Coinpanies, NOPEC could

have served discovery regarding this material and subpoenaed relevant witziesses. (Opinion and

Order at 20; NOPEC App. at 31.) NOPEC did neitller.

On the first day of the hearing, the Attorney Examiner advised the parties that if the

Companies provided a list of specific documents from the prior proceedings, then, "I'm sure that

administrative notice will be liberally taken." (Tr. Vol. I at 29, Supp. at 59.) During the hearing,

the Companies subsequently provided the Commission with a short list of the portions of the

record from the Companies' prior SSO cases for which the Conipanies sought, and the

Commission granted, administrative notice. (Tr. Vol. III at 11-12, 171, Supp. at 83-84, 107.)

Further, and on point with the facts in 14llen, NOPEC ATas a, full participant and party of '

record in the p°ior• proceedings subject to administrative notice. Indeed, NOPEC was a

signatory party to the Stipulation in the ESP 2 case and participated in the creation of the record

for that matter. (Case No. 10-388-EL-SSO, Second S-upplemental Stipulation, Signature page,

NOPEC Supp. at 278-279.) NOPEC thus had intimate familiarity with the administratively

noticed material. Moreover, the fact that only select portions of the record from these prior

-33-



proceedings were sLibject to administrative notice further weakens NOPEC's claims here. (See

'I'r. Vol. III at 11-12, Supp. at 83-84.)

Moreover, NOPEC had ample opportunity to respond to and rebut the administratively

noticed material. For example, NOPEC could have counter-designated portions of the record

evidence at issue (about which it was quite knowledgeable), but chose not to do so. Similarly,

NOPEC could have disputed the records of the prior proceedings of which it was a party, but

again chose not to do so. NOPEC also failed to move the tribunal for additional time to present

evidence. Tlius, NOPEC cannot now complain that it had inadequate notice or lacked the

opportunity to review and rebut the evidence that the Comnlission administratively noticed.

3. NOPEC Was Not Prejudiced By The Commission's Taking Of
Administrative Notice.

As noted, NIOPEC cannot demonstrate - and has not demonstrated - that the

Commission's taking of adn-iinistrative notice of a portion of the records in Companies' prior

ESP cases prejudiced NOPEC in any way. Indeed, as the Commission rightly found:

[NOPEC] ha[s] had the opportunity to request FirstEnergy to specifically identi.fy
the evidence in the record of those proceedings that they intend to seek -- intend
to rely upon in this proceeding. They had the ability to request a subpoena to
compel witnesses from those proceedings to appear for further cross-examination
of this hearing. They had the opportunity to cross-examine the witnesses at this
hearing regarding any issues raised in those proceedings, and they had the
opportunity to present testimony at this hearing to explain or rebut any of the
evidence in the record of that proceeding.

(Tr. Vcl.1II at 171, Supp. at 107.)

NOPEC claims that it was unable to cross-examine various witnesses from the prior

proceedings. Not so. NOPEC had that right to cross examine those witnesses when it

participated in those proceedings. (Case No. 12-1230-EL-SSO, Opinion and Order, at 4,

NOPEC App. at 15; Case No. 10-388-EL-SSO, Opinion and Order at 5, NOPEC App. at 157.)
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In any event, NOPEC misses the point. Under Allen, the determinative issues are

whether NOPEC had an opportunity to explain or rebut this evidence and whether it was

prejudiced; not whether the testimony contained within the administratively noticed evidence is

subject to cross-examination. See Allen, 40 Ohio St.3d at 185-86. NOPEC has failed to show

that it was denied an opportunity to explain or rebut this evidence. Notably, NOPEC did not ask

for more time to seek any discovery regarding the evidence. NOPEC did not ask for additional

time to rebut the evidence. Instead, NOPEC merely objected to the Commission's order granting

administrative notice. (Tr. Vol. III at 15-16, Supp. at 85-86.) Due to its own inaction throughout

the discovery period and at hearing, NOPEC cannot now plausibly claim that it was somehow

prejudiced by the Commission's taking of administrative notice.

4. The Taking of Administrative Notice Did Not Lessen The Companies'
Burden Of Proof.

Relying on Canton StoNage and 7ransfer Co., Inc. v. Pub. t.1ti1. Conam., 72 Ohio St,3d 1,

647 N.E.2d 136 (1995), NOPEC contends that the Commission's action taking administrative

notice of selected parts of the records from the Companies' prior ESP cases was improper

because doing so lessened the Companies' burden of proof. (NOPEC Br. at 40.) This argument

misses the mark for the simple reason that Canton &orage is inapplicable to this case. ln that

case, this Court held that the Conu-nission improperly took administrative notice of testimony

used to support the "applications of twenty-two motor carriers for authority to transport

household goods throughout the state of Ohio." Id. at 1. Each application for a certificate of

public convenience needed at least two supporting witnesses. .Id. at 6.

The Commission claimed that it had taken administrative notice of the testimony of

twenty witnesses and found this sufficient for approving all twenty-two applications on a

"unified basis." .Id. at 8. This Court rejected the Commission's approach for two reasons. First,
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the Court held that the Coznmission "never expressly took administrative notice of any testimony

below," but simply relied upon all the testimony, as a whole, to support each individual

application. Id. Second, because the two-witness rule per individual application was not met,

the Court held that any use of administrative notice would have the effect of lessening the burden

of proof for applicants who failed to submit two witnesses. Id. at 8-9.

This case is distinguishable from Canton Storage. Here, the Commission expressly took

adrninistrative notice of selected portions of the record evidence at issue. (Tr. Vol. III at 170-

171, Supp. at 106-107.) In doing so, the Commission did not in any way reduce the Companies'

burden of proof. In Canton Storage, testimony from an inadequate number of witnesses to the

same proceeding was being used to support multiple simultaneous applications from different

parties. Further, taking administrative notice violated the requirement that applications be

supported by two witnesses. Neither issue applies here. Instead, and in line with Allen, the

Conunission here administratively noticed record evidence from the Companies' prior ESP 2

case that also ciirectly supported the Companies' ESP 3 application. This is consistent with ESP

3 being a slightly modified extension of ESP 2. Also, taking administrative .notiee violated no

Commission requirement. Thus, NOPEC's reliance on Canton Storage is misplaced.

5. The Commission Is Not Obligated To Follow Or Adopt Rule 201 Of
The Ohio Rules Of Evidence For Use In Commission Proceedings.

NOPEC concedes that "the Commission is not stringently confined to the rules of

evidence." Nevertheless, NOPEC asks this Court to require the Commission to follow Rule 201

of the Ohio Rules of Evidence when determining whether to take administrative notice.

(NOPEC Br. at 40-41.) NOPEC's argument should be summarily discarded.

To begin, NOPEC incorrectly contends that Section 4903.22 of the Ohio Revised Code

shows that "the Legislature has intended that the Ohio Rules of Evidence apply in Commission
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Proceedings," Id. "I'his misreads the plain language of that statute. Section 4903.22 applies to

"processes in actions and proceedings in a court." R.C. § 4903.22, App. at 9 (emphasis added).

As this Court has long held, "The public utilities commission is in no sense a court." Village of

New Brenzen v. Pub. Util. C.omna., 103 Ohio St. 23, 30, 132 N.E. 162 (1921).

Moreover, NOPEC's request conflicts with this Court's repeatedly held view that the

rules of evidence do not apply to administrative agencies. See, e.g., Bd. of Educ. For Orange

City Sch. Dist. v. Ciycchoga County Bd ofReyision, 74 Ohio St.3d 415, 417, 659 N.E.2d 1.223

(1996) (quoting Section 5(B), Article 4, Ohio Constitution) ("Evid.R. 101(A) does not mention

administrative agencies as forums to which the Rules of Evidence apply. Indeed, the

constitutional authority under which the rules were promulgated extends only to `rules governing

practice and procedure in all courts of the state. "'). As NOPEC is also forced to acknowledge,

this Court has specifically held that "the commission is not stringently confined by the Rules of

Evidence." Greater Cleveland We^fare Rights Org., Inc. V. Pub. Util. Comm., 2 Ohio St.3d 62,

67-68, 442 N.E.2d 1288 (1982). See also Cincinnati Bell Tel. Co. v. Public Util. Cornnz., 12

Ohio St.3d 280, 288, 466 N.E.2d 848 (1984)(same). This Court has also long held that the

Comnlission, as with other administrative agencies, has wide discretion to fashion rules and

procedures for its own proceedings. See Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 19, 734

N.E.2d 775 (2000) ("Under R.C. 4901.13 the commission has broad discretion in the conduct of

its hearings" and that "the conYmission has the discretion to decide how, in light of its internal

organization and docket considerations, it may best proceed to manage and expedite the orderly

flow of its business, avoid undue delay and eliminate unnecessary duplication of effort.").

The Commission was not - and should not be - required to follow the Ohio Rules of

Evidence for puzposes of taking administrative notice, or otherwise. NOPEC and all other

-37-



parties to this case had proper notice and an opportunity to explain or respond to the evidence

that was admiitistratively noticed. That was all that those parties were entitled to receive.

NOPEC's argument to the contrary is baseless.

E. PROPOSITION OF LAW NO. 5: WHERE ALL PARTIES ARE GIVEN
THE OPPORTUNITY TO PARTICIPATE IN SETTLEMENT
DISCUSSIONS, THE RESULTI.NG STIPULATION CAN BE FOUND TO
BE THE PRODUCT OF SERIOUS BARGAINING.

NOPEC contends that the Commission erred by approving the Stipulation because it was.:

not the result of serious bargaining among capable, knowledgeable parties. (NTOPEC Br. at 43.)

To "support" its argument, NOPEC makes a series of unsupported claims. NOPEC says the

Commission's approval of the Stipulation was unreasonable because "serious bargaining"

requires that: (1) every customer class agree to a stipulation; and (2) group discussions be held.

(NOPEC Br. at 46, 48.) NOPEC is wrong on both fronts.

1. Ohio Law Does Not Require That Every Customer Class Agree To A
Stipulation Or That Group Negotiations Be Held.

The Commission's settlemeiit approval test has never been an exercise in nose counting

about who agreed to the settlement. The test does not require that all parties agree to a

stipulation or that the parties participate in group discussions. Rather, the first part of the test -

whether the settlement is the product of serious bargaining among capable, knowledgeable

parties - focuses on the process and whether it was fair. This test does not depend on which

parties ultimately supported the settlement.

To be sure, in Time Warner AxS v. Pub. Util. Comnz., 75 Ohio St.3d 229, 661 N.E.2d

1097 (1996), this Court expressed "grave concern" when it found intentional exclusion of an

"entire customer class" from settlement negotiations. Id. at 233, n. 2. Yet, this Court observed,

"[W]e would not create a requirement that all parties participate in all settlement meetings." Id.

-38-



In C:Onstellation NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-

6767, 820 N.E.2d 885, this Court clarified its dicta in Time Warner. In that case, a party had

been excluded from settlement talks. Nevertheless, this Cottrt affirmed the Commission's

approval of the stipulation and rejected an argument that the exclusion of a party ran afoul of

T ime Warner. Id. T 24. This Court quoted the Comrnission, "[S]ince representatives on behalf

of DP&L residential, commercial, and industrial customers all participated in the settlement

process and signed the Stipulation, no entire customer class was excluded." Icl. ^( 22. Thus, this

Court affinned the Commission's finding that "[t]he factual predicate upon which the Time.

Warner admonition was premised is simply not presented in this case," Icl.

`rhe Commission correctly found that the same could be said here. (Opinion and Order at

27, NOPEC App, at 38.) Not only was no customer class excluded from participation in

settlement negotiations, but no party was excluded. (.Id)I6

Further, the Commission correctly found that there is no requirement for a group meeting

for all parties to diseuss a settlement. (Opinion and Order at 26, NOPEC App. at 37.) Indeed,

the Cornmission pointed out the problems with imposing such a requirement. It noted that many

parties are located out of state. (Id) Given the advances in technology, settlement discussions

can be quickly and easily shared uith parties located in or out of the state. (Iii.) Tellingly,

NOPEC fails to mention that it never even requested such a meeting. Nor does NOPEC explain

16 Notably, even if the appropriate test for Commission approval of a stipulation was
whether all customer classes supported it, the record shows that the Stipulation here would pass
that test. The Stipulation was signed by, among others, the Commission Staff, Ohio Partners for
Affordable Energy ("OPAE"), the Empowerinent Center of Cleveland, the Consumers Protection
Association, the Cleveland I-lousing Network and the City of Akron. (See Stipulation, signature
pages, NOPEC Supp. at 81-82.) All of these parties indisputably represent the interests of
residential customers. (See Tr. Vol. III at 113, Supp. at 95.) NOPEC fails to present a single
shred of evidence to show that the interests of the customers represented by these parties differ in
any way from the interests of any other residents with regard to the issues presented by ESP 3 or
the Stipulation.
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why, if NOPEC wanted to hear the views of other parties, NOPEC could not have talked to those

parties. Tllus, the Conimission's approval of the Stipulation and the Commission's finding that

the Stipulation was the product of serious bargaining by capable and knowledgeable parties was

well supported by the record and by this Court's precedents.

2. The Commission's Approval Of The Stipulation Process Was
Supported By The Evidence.

Apart from NOPEC's attack on the settlenient process as legally deficient, NOPEC also

attempts to challenge the factual sufficiency of that process. NOPEC states tluee things that, per

NOPEC, suggest that the parties did not engage in serious bargaining. None has. any support.

First, NOPEC contends that the signatory parties hastily signed the Stipulation because

they "made a nearly $300,000,000 mistake." (NOPEC Br. at 43.) Incredibly, NOPEC claims

that this "mistake" was that the Companies were claiming their forbearance of recovering certain

transmission costs as a quantitative benefit of ESP 3 versus an MRO. (Id.. at 43-44.) This is

utterly unsupported. Regardless of how NOPEC colors its speculation (whether claiming that

"only one logical explanation remains" or that NOPEC has "no doubt" why the parties signed the

stipulation) (NOPEC Br, at 44), NOPEC cannot point to a single fact that even remotely provides

a.tactual basis for this claim.1'

Second, NOPEC asserts that the Company engaged in selective negotiations with parties

representing residential customers aild ignored the "broad interests of the remainder." (NOPEC

Br. at 46.) This is simply disingenuous. NOPEC witness Frye admitted that NOPEC had an

opportunity to rEvieti, and comment on the draf't Stipulation. (Tr. Vol. III at 26, Supp. at 88.)

NOPEC has no standing to make this argument.

" Similarly, NOPEC falsely asserts that Staff witness Fortney's testimony was filed "to
salvage the Partial Stipulation." (NOPEC Br. at 25.) There is no factual support for this claim.
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. NOPEC also is jtzst plain. wrong. The record supports the Commission's finding that

"every party to the ESP 2 Case was contacted by FirstEnergy during the negotiations and that

each party was given an opportunity to review and comment upon the draft stipulation before it

was filed with the application in this proceeding." (Opinion and Order at 27 (citing Tr. Vol. III,

p. 101), NOPEC App. at 38.) The record shows that the Coznpanies provided all parties with a

draft of the ESP 3 Stipulation. (Stipulation at 4, NOPEC Supp. at 38; Tr. Vol. I at 25, 26, 101,

Supp. at 57, 68, 64.) And parties were involved in the negotiations regarding the changes

presented in ESP 3 from the current ESP. (Ridmann Testimony at 13-14, NOPEC Supp. at 106-

107.) In addition, negotiations continued past the time of the filing of the Application and

Stipulation. (Tr. Vol. I at 41, Supp. at 62; Fein Testimony, Attachment A, Supp, at 51-53; see

also Co. Ex. 7, Supp. at 110-113.)

Third, NOPEC alleges the "extent of bargaining, if any, could be that the Comparry's

only accommodation to residential interests was to fund their low- and moderate-income

projects." (NOPEC Br. at 47.) Again, NOPEC has no support for this allegation. Indeed, the

inference that the participation of these parties in the Stipulation should be somehow discounted

because they received benefits under the ESP also is improper. The Commission correctly found

that "many signatory parties receive benefits under the Stipulation, but the Commission will not

conclude that these benefits are the sole motivation of any party in supporting the Stipulation."

(Opinion and Order at 27, NOPEC App. at 38.) Nor can NOPEC point to anything that shows

that these parties were unable to assess the total character of the Stipulation to determine that the

Stipulation overall. represented a good deal for any party and the interests that it represents.

In stiun, NOPEC utterly fails to show that the Commission's approval of the Stipulation

was unreasonable or un:lawful. NOPEC's arguments are contrary to the law and the record in
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this case. NOPEC's factual disputes are unt'ounded. This Court should affirm the Con-imission's

order approving the Stipulation process and ESP 3.

F. PROPOSITION OF LAW NO. 6: AN ADMINISTRATIVE AGENCY'S
INTERPRETATION OF ITS OWN REGULATIONS IS ENTIT'LED TO
DEFERENCE AND ITS DETERI!'IINATION THAT A PARTY COMPLIED
WITH ITS REGULATIONS IS PROPER WHEN SUPPOIYTED BY
RECORD EVIDENCE.

ELPC raises one issue on appeal. ELPC contends that the Commission's approval of

ESP 3 was unlawful because the Companies' Application did not comply with the format set

forth in Ohio Adm.inistrative Code Rule 4901:1-35-03(C)(1). That rule is the Commission's rule

governing the filing and contents of applications for approval of an ESP. It requires that an ESP

application inciude, "a complete description of the ESP and testimony explaining and supporting

each aspect of the ESP." ELPC argues that the improper form of the Companies' Application

renders the Commission's order approving ESP 3 unlawfiil.

As an initial matter, ELPC's proposed standard of review is incomplete. To be sure,

ELPC correctly points out that the Cotut "has complete and independent power of review" over

questions of law. (ELPC Br. at 5-6, citing Indus. .F'nergy Consumers v. Public Util. Comm., 68

Ohio St.3d 559 (1994).) But this Court applies a deferential standard wllen it reviews an

administrative agency's interpretation of its own rules or regulations. State ex rel. Kroger Co. v.

Stover, 31 Ohio St.3d 229, 235, 510 N.E.2d 356 (1987). See also, State ex rel. Saunders v.

Indus. Comm., 101 Ohio St.3d 125, 2004-Ohio-339, 802 N.E.2d 650, ¶ 41. Because ELPC

challenges how the Commission applied its own rule to the Companies' filing of ESP 3, tliis

Court should apply a deferential standard of review.

Here, the Commission found that the Companies' Application complied with Rule

4901:1-35-03(C)(1). In its Order, the Commission found that "neitlier ELPC nor any other party

has identified any specific provision of Chapter 4901:1-1-35, O.A.C., that the application fails to
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ineet where such provision has not been waived by the Commission." (OpiiLion and Order at 46,

ELPC App. at 99.) The Commission also rejected arguments regarding the length of the

Companies' application and found that Rule 4901:1-35-03(C)(1) has "no minimum length

requirement for an application." ( Id.)

lmportantly, the Commission also addressed the Companies' compliance with R.ule

4901:1-35-03 in its Apri125, 2012 Entry in this case. In that Entry, the Commission responded

to t11e Coznpanies' requests for waivers of some of the requirements in Rule 4901:1-35-03(C)(1).

Specifically, in seeking waivers of certain of the filing requiremnts, the Companies stated that

"the ESP proposed in the application is the result of a stipulation reflecting participation of

numerous interested parties who have considerable familiarity witli the subject matter and issues

presented...." (Case No. 12-1230-EL-SSO, Entry at 2 (April 25, 2012), ELPC App. at 48.) The

Companies also stressed that "ESP 3 essentially carries forward for an additional two years the

provisions, schedules, and impacts of the existing ESP 2, for which workpapers were available

and reviewed during the consideration of ESP 2." (Id, at 3, ELPC App. at 49.)

[n its Apri125, 2012 Entry, the Commission found that "the application and stipulation

filed in this proceeding appear on their face to extend for an additional two years, with

modifications, the electric security plan originally modified and approved by the Commission in

ESP 2." (Id. at 5, I;LPC. App. at 51.) As a result, the Commission found that this extension

provided good cause to waive some of the filing requirements under Rule 4901:1-35-03. (Id.)

The Commission also considered the objections of other parties (including ELPC) to the

Companies' request for waivers. With regard to information. that addressed the areas of ESP 3

that differed from ESP 2, the Comi.nission required the Companies to submit supplemental

infonnation. (Id.) There is no dispute that the Companies complied with that order and filed --
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-as OCC described - "voluminous additional materials." (Opinion and Order at 46, ELPC App. at

99.) The Commission thus properly found that the Companies' Application and supporting

material complied with Rule 4901:1-35-03(C)(1).

Nonetheless, ELPC contends that the Commission did not properly apply its Rule

4901:1-35-03(C)(1). As it failed to do before the Commission, ELPC here again fails to explain

how the Commission's interpretation of its own Rule 4901:1-35-03(C)(1) is unlawful. ELPC

does not contend that the Commission's interpretation conflicts with the plain language of the

rule or that it is wrong as a matter of law. ELPC's arguments thus boil down to essentially three

factual disputes over the Commission's f ndiilg that the Companies' Application and other filings

met the requirements of Rule 4901:1-35-03(C)(1). None of these factual disputes shows that the

Commission acted improperly, much less unlawfully.

First, ELPC conteiids that the Companies' Application failed to contain testimony

"explaining and supporting the aspects" of ESP 3. (ELPC Br. at 8.) ELPC's arguinent lacks

substance. ELPC does not dispute that the testimony filed by the Companies' witness Ridmann

specifically addressed those parts of ESP 3 that differed from ESP 2. As noted, the Application

also specifically requested administrative notice of the materials that the Coznpanies had filed in

support of their prior ESPs in order to support the remainder of ESP 3's provisions. Thus,

ELPC's problem with the completeness of the Companies' filing appears to be that the

Commission took administrative notice of part of a prior ESP record. (Id.)

ELPC's argument that the Commission can't use administratively noticed materials is

absurd.lg For example, in the ESP 2 case, the Commission already found that the materials

1$ ELPC also wrongly claims that the Companies acknowledged deficiencies in their
Application by requesting administrative notice. (ELPC Br. at 10.) Because the elements of
ESP 3 supported by the adm-inistratively noticed m-aterial are unchanged from ESP 2, and have
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. administratively noticed from one of the Companies' prior SSO cases, were sufficient to meet

the filing requirements of ESP 2. (Case No. 10-388-EL-SSO, Entry at 2-3 (April 6, 2010), Supp.

at 116-117.) Thus, ELPC cannot show that finding that these materials supported the same

provisions that were contained within ESP 3 was against the inanifest weight of the evidence.

ELPC also points to four "examples" where it contends the Companies' Application only

mntions provisions of the ESP and "does not describe or explain" the ESP. (ELPC Br. at 9-10.)

But the Stipulation provisions to which ELPC points were supported in the administratively

noticed materials from prior ESP cases. The testimony of witnesses in the prior SSO cases

addresses and supports these issues, as shown below:

ESP 31'rovisAons Identified By ELPC Record Support
As Lacking Record Support
"ESP 3 carries forward the seasonality factors &e Warvell Direct Testimony at 5-6; 16 (Oct.
that adjust rates for changes in how 20, 2009) (Case No. 09-906-EL-SSO) (Supp.
electricity is used throughout the year, but Mr. at 167-168); Fanelli Direct Testimony at 4-5

E Ridmann's testimony does not describe (Oct. 20, 2009) (Case No. 09-906-EL-SSO)
or explain why." (ELPC Br. at 9.) (Supp. at 194-195.)
"ESP 3 includes a flat rates structure for its See Ridmann Direct 'Testimony at 5 (March 31,
residential rates, but Mr. Ridmann's 2010) (Case no. 10-388-EL-SSO) (Supp. at
testimony does not describe or explain why." 126); Fortney Supplemental Testimony, passirn
(ELPC Br. at 9.) (June 10, 2010) (Case No. 10-388-EL-SSO)

(Supp. at 151-161.)
"Some customers purchase their power from a See Turkenton Direct Testimony at 3 (April 17,
competitive provider rather than 2010) (Case No. 10-388-EL,-SSO) (NOPEC
FirstEnergy. But these customers still use Supp. at 284-288.)
FirstEnergy for other services such as
distribution. ESP 3 allows these customers to
be exempt from the Generation Cost

1 Reconciliation Rider up to a certain point, but
Mr. Ridmann's testimony does not
describe or explain why." (ELPC Br. at 9.)

(continued...)

been previously litigated and approved and because ESP 3 is essentially an extension of the
terms and conditions of ESP 2, there is no reason why the Companies, per the request in their
ESP 3 Application, could not rely on the administratively noticed materials.
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"ESP 3 allows for continuation of time-
differentiated pricing concepts that were
previously approved in January 2010, but Mr.
Ridmann's testimony only mentions
that they exist without explaining or supporting
them." (ELPC Br. at 10.)

&e Warveil Direct Testimony at 21 (Oct. 20,
2009) (Case No. 09-906-EL-SSO) (Supp. at
183); Fanelli Direct Testimony at 5-8 (Oct. 20,
2009) (Case No. 09-906-EL-S.SO) (Supp. at
195-198.)

In any event, ELPC's list of "examples" misses the point. Instead of disputing whether

the Application and testimony support every detail of ESP 3, ELPC should address whether the

Companies' Application supported those aspects of ESP 3 that are different from ESP 2. The

differences between ESP 3 and ESP 2- the three-year bid product and the extended recovery of

renewable energy credit costs incurred to meet its SB 221 alternative energy requirements costs -

were well supported by the Companies' Application. (Ridmann Testimony at 3-4, 8, 11-12, 15,

NOPEC Supp. at 96, 97, 101, 104-108; Ri.dmann Supplemental Testimony at 5, Supp. at 6

(three-year product); Ridmann Testimony at 8; 15, NOPEC Supp. at 101, 108 (alternative energy

cost recovery).) Second, ELPC complains about the length of testimony that the Conapanies

filed. It claims that the Companies' previous filings in support of its prior ESPs were longer.

(ELPC Br. at 10-11.) This begs the question: so what? ELPC has no basis to contend that the

Commission's enforcement of Rule 4901:1-35-03(C)(1) is simply an exercise in page counting.

Nor is there any statutory support for a minimum page requirement. ELPC does not contend that

the ESP 3 Application, accompanying testimony and other materials filed by the Companies do

not support or explain the differences between the provisions of ESP 3 and ESP 2. The

Commission prevzously found that the materials filed in the prior ESP cases stipported those

plans. Thus, ELPC's mindless call for more volume in the Companies' filings is absurd.

'Third, ELPC argues that the materials relied upon by the Companies - and particularly,

the administratively noticed materials - do not reflect the current market. (ELPC Br. at 12.)
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ELPC's "support" for this claim makes no sense. ELPC points out that OCC witness Wilson

testified that there are uncertaiiities in the market and that "you just never know" what will

happen in the auction marlcets. (ELPC Br. at 13 (quoting Tr. Vol. II at 151-153).) But the

uncertainty in the markets simply does not have anything do with whether the materials that the

Companies relied upon (including the administratively noticed materials) explain and support

each aspect of the ESP. The Companies' last two ESPs (ESP 2 and now ESP 3) took market

uncertainty as a given. 1-Ience, the Companies proposed in both ESPs a laddered procurement

strategy as an appropriate mitigation teehrzique to deal with that very risk. The reason for the

laddering strategy was explained in the ESP 2 record. (Case No. 10-388-EL-SSO, Opinion and

Order at 8, 36, NOPEC App. at 160, 188), and by Companies' witness Ridmann here. (Ridmann

Supplemental Testimony at 5-6, Supp. 6-7; Tr. Vol. I. at 172, Supp. at 75) Further, as the

Companies' explained, to the extent prices during the ESP 3 were known (i.e., the price for

capacity), those were going to be increasing. (Tr. Vol. I at 154-155, Supp. at 73-74; AEPR Ex.

2, Supp. at 108-109) Tlius, blending current lower prices with potentially higher future prices

through laddering benefitted customers by smothing out charges over time. (Ridmann

Supplemental Testimony at 5-6, Supp. at 6-7; Tr. Vol. I at 172, Supp, at 75.)

'I'o the extent that ELPC was concerned about the relevance of material from prior ESP

cases, ELPC could have sought discovery or cross examined the Companies' witnesses at the

hearing. As the Com;nission correctly pointed out, ELPC did not take advantage of that

opportunity. (Second Order on Rehearing at 7, ELPC App. at 144.) ELPC thus has failed to

show that the Companies failed to nzeet the filing requirements under Rule 4901:1-35-03(C)(1).
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In sum, ELPC contends that the Commission. must "rigidly" enforce its rules." (ELPC

Br. at 14.) But ELPC wants the Commission to enforce requirements that are not set forth in any

rule. ELPC has wholly failed to show that the Cozmission did not follow Rule 4901:1-35-

03(C)(1). Given this Court's deference to the Commission's interpretation of its own rules,

ELPC could not meet this burden. The Commission's Order stiould be affirmed.

V. CONCLUSION

For the foregoing reasons, the Commission's Order approving ESP 3 should be affirmed.

19 ELPC cites to Matz v. J L. Curtis Cartage Co., 132 Ohio St. 271, 284, 7 N.E.2d 220
(1937), for the proposition that the "Commission must `rigidly enforce' its rules." (ELPC Br. at
14.) However, ELPC fails to provide the context in which Matz took place, a wrongful death
action involving a common carrier. Indeed, the full quotation reads, "Not only the provisions of
law, but the rules and regulations of the commission authorized by statute, which are designed

for the safety of the traveling public, should be rigidly enforced by the commission." 132 Ohio
St. at 284 (citation omitted) (emphasis added). Hence, Matz has little, if anything, to do with the

matter at harid.
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BEFC?IZ-v

THE I7UBLIC UTiLITIES COMMPvtnION OF flIUO

In the iViatter of 0hio Edison Company,
'I"tte Cleveland Electric II.lumrna€in.g
Company, and The Toledo Eclisoi;
Company for Authority to Provide for a.
Standard Service Offer I'ursuaait to Secfizort
492$.143, Revi.sed Code, in the Form of an
Electric Security Plan.

Gase' No. 12-1230-EL-S SO

ENTRY

T'ne C'oxxmussion finds:

(1) Ohio E disan. Company (QE); The Cleveland Electric
Illun7inating +Cornpany (CEI), and The Toledo Edison t;ompariy
(TE) (collectively, FirstE^.^.ergy) are public utilities as defined in.
Section 4905;02, Revised Code, and, as stf,ch, are subject tc, the
ju.risd3.ction of this Camns;ssipri.

(2) On April 13, 2012, Fiz:.:: nE>^^,^y fiieci an applicatior<,. puirsua.nt to
Section 4928.141, Revise6 Code, to provide f<>r a, sUmdarcl
servzee offer (S5fl) eommenciaig as early as N3av ?_, 20:12, but no
later than Jczzze 20, 2012, and ending :1+iay 31, 2016. The
application is for an electric security plan fESP}, in accordance
with Section 4928.143, ^eiTised Code, and the application
includes a stipulation -igreed to by varinw; parti€s regarding
the terms of thc propoaeti EST' (ESP 3)< I ar5tf;nergy states that
the stipulation is the proci:tict of lengthy, scrio-us bargaining
among knowledgeable and ra^able• parties M a C.c,clperative
process. A.dditionaUy, FirstEner^;yztates that it ar4i ^affnerous
tstlier parties have engaged in e wide range of discmsacsns bver
a period of fiir.rfe related to the development of the ESP 3, which
extends, wi.th modificaticsns, a stipuaatior and second
supplcmental stipv:.atian modified anri ui proved by the
Comrn:ission in Case Nc. 10-388-Ei,-SS0 (i•SI' 2) for an
additional two years.

(3) Further, on April 13, 2012, FirstEnergy fzled a mcition for
waiXrers of certain:prccedural requirements for electric security

plans contained in Rule 4901:1-35-03, Ohio Adminzstrative

Ccscie (O.A,C-), as well as a request .for expedited consideration.

APP. 0001



12-1230-EL-SSO

Specifically, Fzrst:Eiiergy seeks waivers of the £ilixig
require-ments cvntained, i.n paragraphs (C)(2), (C)(3), (C)(4),
(C)(5), (C)(6), (C)(7), (fi:){3), (C){9}f (C){10), (F), and (G), of Rute
4901:1-35-03, O.A;C., as well as RuJes 4901:1-35-04.and 4901;1-
35-06, O.A.C.

(4) In stlpport of ats motioil, FirstEnergy states that thc- Compamies
ha^ e made a goo.d faitix effort to conform thear application to
the s-ubstarttive requirements of the Commission`s procedural
rules, but that the waivers are necessary for the expedited
consiilerat±on and approval of tlie application. pirstEs,ergy also
contends tha# awaivt>r of the rtiies is approptiate because the
ESf' znroposed in tiir> aT QTiCatiti.n is tbe result of a stipulatifln
refiectarig partzcipat;tc,a c;f numerous interested parties who
have ecticai:derable fam:iha'vrty with the su.bjeefmatter and issues
presented and that the waiver will not present i uadue
prejiadice:

FirstEnergy specifically states that i.t zs.uaab1e, upbn the filing
of its a.ppficatzvn, to provide pro forma financial projections
regarding thc? c fect of the implerr,.entattioii of the ESP i:n
accorclaxice with RiAe 49f17.1M35-0:3(G)(2), O.A.C. Adclitianall}7;
FirsiEttergy states that it would be of little value to provide
prej.^eted rate impacts in accordance with iZule 4901;7:-35-
()'3(C)(;^), O.r1..+C.,. becat:=e, with lirnited ex.ceptioria; the rate
sched,iles under the 3 cearry forward tn.e existing rate
s&,e<<=uE:s and, further, tha.t.futuxe g;enerattonauctio;t prices are
azt factor, FirstEnergy also seeks a waivers frorri
I^^t1e^ t90;.I-35-f33(C:}(4) arrd 49I?11-35-03(:E^,^, C3.r1.C., r,equrr,i.ng
a d.escric}fion of the Compazues' corporate separation plan, ozl.
the basi::, that Ccsritmtss:on approved the current corporate
separation r;I;ui in the ESP 2, wltieh corttinues to be in effect
arkd in cc,mpliance with a.pplicable statutes and rtiles
Simtlarly; .,t:irstEnergy seeks a waiver of Rule 490I:I-35-
03(C)(5), O.A.C_:, requzr:ing fzling of an operafional ;s..r?i_)Or#
plari; on . thebavis that the Compa.nies' cyps>ration.al suppozt pl.an
was approved in the ESP 2p and there are no vu,t.sfianding
probleriis with its implementation.

Next, FzratFnergy seeks a waiver of tZule 4901:1-35-03{C}(6);
O..A..C., stating tfxa.t it will contiz7ue to mai.rl.tain svsfiems
rreeessazy to account for custcmer participafiion in
.,,overn.znental a;ggregatxon prcagrarzas. F-urther, Firstl-nerg;g

-2-
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12-1230-EL-SSO

seelks a waiver of Rule 4901;1--35-03(C;)(7), O.A.C., whieh
reqcures a description of the effect on large scale governmental
aggregation of any ur?avoidable generation charge proposed to
be established iu the ESP. Iri support of this request,
EirstEnergy stales that the rivcrall effect of the nonavoidable
charge of the ESI' 3 is bcnefici:al to customers served by large-
scale aggregation groups and aii.l customers. FirstEnergy next
seeks awaiver of Rule 4901:1-35-03(C)(8), C7.A.C., which
requires a discussion as to how state policy is advanced by ttie
ESP, nn the 1asis that the Commission previously deterruined
that the ESP ? was corc.sistentwith state policy, and the ESP 3
lar.gelymirrurs the ESP 2.

FirstEnexgy a,lso ;seel;;-- waivcrsc+f Rules 49(11:1-35-03{Q(9) and,
4}(11:1-35-03(C){10), 0..r1.C., to the extent that these proi/ision:s
requiring adc'silivrzal information may be afiplicabie to the ESP
3 and not atnerurise provided for iri zbc: Companies'
4pplx"cation; stappalatio;t, br suvport;ng testirriony;
Additionally, FirstEnergy requests wa<ver of lfiu.le 4901;1-35-;
03(G), O.A.C., wliich requires acompl^.'ce uetof work papers to
be fil.ed with the applzcation. EirstEnergy stresses again that
the ESI' 3essent€aily carries forw-arci fo-, an additional twi?
years the provisa'ons, schedules, and imr act.,3 of theexssti.ng ESP
2, for which workpapers ivere availal?le amd reviewed duririg
consideration of the ESP 2:

Finally, ^FirstEnergy requests a waiver of Rules 4301:1•-35-04and
49om-35-06, O:A..C., which require a proposed tidtice for
newspaper publication and provide for a 43-day int :r ontion
period, respect•i.vcly;

(5) On April 17, 2012; t.he Ohio Consurners' C;.:ouztsei.,
Envzrann-tental Law and Policy Cexiter', Natural Resources
Defense Council:, Northeast C?nio Public Energy Council, and
Northwest Ohio Aggegataon Coalition (O liiia Consutne' and

En.vironrzlentaI Advocates or QCEA) filed a joia:lf motion to
bzfixr.cate xssues and a joint memorandum contra FirstEne:rgy's

motion fox waivers. OCEA argues that EixstEt^.-ergy has i»t
dernonstrated "goad. cause" for the waivers. Specifically,
OCEA urges the Commission to consider Nvhether the
unforznatian that is the subject 6f the waiver requesgs is
necessary for an effective and effici^.>zit review of the
applica.tit3n. Based upon, this stanclard, OC;EA. claims that

N3^
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12-1230-EL-SSO

FzrstEner," has not demonstrated good cause for t1he proposed
waivers. OCEA. requests that, the Cen-n-dssion deny all
broadly-stated waiver retluests; arguing that the Comrn.issiort
]ias previously rejected "gap-filling, non-specific requests for
waivers." In re FarstE»,ergy, Case No. 03-2144-EL-ATA, Opinion
and brder Ut._t,.c, 9, 2004) at 40. Specificallv; OCEA argues that
FirstEnergy's zequest for a waiver of Ehe pro forma financial
projections under Rule 4303::2-35y03(C)(2), O,.A..C:, is not
suppo:tecl by good cause because FirstEnergy has merely
stated that tNts information is .nat available upon the filing of
the application and that this information would be useful in
assessing the effect of rate colle[fions; Additionally, OCEA
opposes 1-irstEnergy's request for waivers of Rules 4901c3:-35m
03(C)(6)P 4901.1'35-03(C)(8)f 4901:1`35ry03(C)£9)t 4901:1: 3S-
03(C)(1J), and 490I:1-35-03(G),O,A.Ct on the basis that t^^aese
requests are not stit parfe+d by good sause. Frartlicr, OCEA
states that FirstEnerg, y has failed to set £artli good: cause for
waivers of Rules 49' 3i :1-15-04 and 4902:2-35w06; 0.A.C.

(6) On April 18, ; 2012; Direct Er3ergy Services, LLC, Direct Energy
Business, LLC, aztd. IGS Energy, knc. (ccalleetively, Direct and
1GS); filed a joint memorandum coi.fra FirstEri.exgy's motion for
waivers, In their 1.n.emorandz=m, contca, Lhrer:t and IGS
specificalXy dispute FirstEnergy's requests for waiver of Rule
4901:1-35-p3(C}(2), C.?,.A.:C., requiring pro forma fixlaric3al
prujectzozts, and. Ru<e 4901:3v 35-06, 0.A.C., gouerxftg b.earizigs
and interxrertti^i-ts: Direct and IGS argue that grantiitg of these
waxverS -wou1d not allow parties atlequate time to evaiLiate the
ESP or to make a decision whether to interverie in the F-SP,

(7) Additionally, on April 18, 2012, FirstEnergy filed a
rnnemoraatdum contra OCEA's motionto bifurcate i:ssu.es as well
as a reply to the xn,ernoranda contra filed by OC'h'A and Direct
and :I.GS.

(S) Moreover, on April 20; 2012, AEP Retail Energy Partners, LLG;
filed a memorandum contra FirstEnergy's request for wa:ivezs.

(9) T'herea.Eter, on April 20, 2012, arect and IGS filed a jcii7it
motion to partially strike FirstEnergy's reply to the memoranda
contra filed by C7CEA and Dixect and IGS. In their joint motieft,
Dired and IGS point out that FirstEnergy filed its April 13,

2012, motion for waivers with a request for exriedited

-4-
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consideration, pursuant to Rule 4901-1-12(C ); O.A.C. ; in4rf
a.rsd IGS contend tbat Rule 4401-1-12{C}, 0A.C:, goverlung
requests for expedited rulings, prohibits reply memoranda
unless specifically requested la}= the Commission or attornoy
examiner: Here, neither the Commission nor the attozney
examincz requosLed reply rneirtoranda. Consertuerstly, Direct
and ICS argue that the portions of FirstEnergy's Apr.i? 18, 2012,
filing that eonstittate a reply to the memoranda contra filed by
OCEA and Direct and IGS should be stricken. A similar
mation to strike FirstEnergy's reply to the memoranda contxa
as izieortsisterat w-ith Rule 490.14-12(C}, O.A.C:, 'was filed by
OCEA on A:pril 23; 2f#11

(10) Snit-ialIy, the Ccfs..n:n-iis5ion will consider the motion to partially
atri^e Fimfflnergy's reply to the meimoranda contra fZ;ed by
OCf.A and Direct and IGS. "f'tze Conurdssio.n finds that,
puzsu«zit to Rule 4901-1-12(C), 0,A..C., the portions of
Fir^tEfc.- p;y:s April 18, 2012, ii7.ing that constitute a reply tQtfte
mem.csranda;conira filed b}' OCEA and f3irec< and IGS are not
perrzdtted and. are hereby strcken.

1(1:1). As to Firstil=;ncrgy's April 13, 2012, request for waivers, the
C^rr,r^i _ int, nt>te;; that IZule 49Ci1:7.-33--02{B}; O.A.C.; provides
th ,;; the Commission rnay waive any requirement of C#aapfie'r
4901::-35, other than a requireinerit zr^andated by

;;tatute, ;z,r gcrod caise shrawn.

I Ierr, thG finds that the rectuest fnr waivers should
bE ;ranteel, ia pm:t, arcd den..ied, in part. 7Me Comrmissi.on notes
t1 z't+.1 ie upplication and: stipulation filed in this proceeding
appear or ttieir face to extend for an addi.tioiial tWo years, iv-ith
modificataon.s, the elcct.ri.e secuxity plan oeigi.rially rnodtfiect and
approved by the Commission in the 8SP 2. Therefore, the
Coznntission f^nd.s that FirstDiezgy :has deix on-st.rated good
cau,.;e for a vsraiver of the filirs; requireznertts contaz.-«d ia Ru.les
=1901;1-35`03(L.)(4)a 4901:4-35`0.,^tC)(9)(a)T 490I:1-35 433(Q(9)(b)T
001:1 35-03(C)(9)(ci), 49'31:135-03(C)(9)(e), 4901:1.,35-
03(C)(9,)(f), 4301:1-35--03(C)(10), 4902.1-35-03(F), a7zd 4901:1-35-
C13(C), O.A.C. The Co^-,:zx►issicin ztc+tes fipecificalhr as to Rule
4901:1-35-03(G), O.A.C., that, despite the waiver of this sectionf
workf»pers are ci:iscaverahle anci must be made available to
Staff Upoii request:

;57-
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Ho,wever, as the Commission noted in its previous. finding in
the ESP 2, the finan,ciai projections provided for in Rule 4901.1-
35-03(C)(2), 0.A.C,',, are necessarv to ri-ur consideration of this
type of applicatien, and stipulation and in the public interest.
S%inilarly, the Com.mission finds that the inforrnation on
projected rate ix-hpacfis required by Rxle 4941;1-35-03{C.}{3);
O.A.,C,; information regarding the vperatiorial support plan
reqtaired by Rule 4901,:'1-35-03(C)i5), fJ:A.C,; iriformatavn
roIating to goverrrmerttal aggregation programs required by
Rules 4901:3-35R03(C)(6) an,d 4901:1-35-03{C}(7), O>A:C.;
statement regardzng state policy, required by Rule 4901:1-35-
€13(C)(8), O:A,C.; iriforrnation regarding retail shopping
required hy Rule 4901:1-35-03(C)(9)(c), O.A.C.; istformation can
alternative regulat%on iltechan'tsms or programs re:ating, t®
distribution servi.ce recquireci by Rule 4901:1-35-03{Q(9)(g),
O.A.C.; and; inforrx-tation cor-icernrrig p*ovi.sions for eccaa- on-6c
de*relopment, job retention, anci ener^r efficiency progra.^r.,
required by Rule 4^}€I1;^^35-(l'^^)fa)ii:), O.A.C., are z?e« s;a; y
for our consideration of tksY ai?raLicatican and stzpu.i:tiran.
AdciitiQnAly, some of these fil.ing requirements may irtvr^lve
information that differs from the information utilized in thi
ESP Z, Coztsequently, the Coznnission derios FirstEnesgv's
request for a waiver of Ruies 4901:1-35-413(r)(2): 4901:1-^-
03(C)(3). 4901:1-35-03(::)(5): 4901:1-35-03(C)(6), 4901.1-35-
03(C)(7), 4901:1-35>03(C)(3), 4901:1-35.03(C)(9)(c), 4901:1.:35,.
€13(L)(9)(g)< and 4901:1-35-03fiQ(9)(h), O.A.C. FirstEnergv i s
directed to supplement its applicatian with this information
^ls ii n i{ seven days vzdess otherwise ordered by the
Corsixnission or the aitczrre3T exa.zxiirtez'.

(12) The +Coramission: firi.ds that the waiver of Rule 4901:1-33-04,
C3.A.C., ^-vhi.ch required FirstEnc.rgy to include a proposed
notice in its application, is granted, 'T'his is 4-iot th.e first SSO
application fiiecl by Firstl"ne.rgy; and, through the pnor cases,
the Comm ission has developed a coxsistent format for the
published nrstice. The Comn-i.ssion anticipates ti-tat the notice
in this proceeciing will be consistent with the notice zised in the
prior SSO proceeciini;s:

(13) Finally, w ith respect to EirstFztergy's reqttest for a waiver of
Rule 4901:1-35-06, U.A.C,, the Commissiori finds that this
request is znaat, `The attorney examiner has established the
deadline of April 30, 2012, for intervention, pursuant to Rule

-6-
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49Q1:1-35 5-C}u(B)T O.A:C, l urther, the Corilmission notes that the
attorney examiner has already granted interventicm to all
parties zvho participated as intervenors in the ESP 2 without
the necessity of filtzng motions tc? ^iiforvene..

It is, therefore,

ORDERED, That FirstEriergy`s rriotion for waivers be granted, in part, and denied,
in part, as set forth in Findings (11) throug1h (13). It is, fart.her,

()'P,DF-P.:ED, That FirstEnergy ffie sizpplernental informatfon to its application, a.s set
forll-tire Pinding (7.1), tnrithin:sevetz days. It is, further,

C)Rf:`>E! 17D: That a copy of this Frttry be sert-,^,,d apyzi: aU par€ies of record in this
procsecti1g=.c.d ail parties of record in Case f^.1:0-388-EI.-SS0:

T4:tE 3,''tBL,IC 11TILlrFa CQNMUSSIC3N OF OHIO

^^.

!e^ ^ ` nit ^ ler, i Iiairrrcan

, ^^'....-'".rr^ ..
^ ^

3 ,:.../-

Stever, D. Lesse;-

Cheryl L. Roberto

iMLW/sc

Entiered in th:f- Jou.rnal

i5 2ni",

Ba.rcy F. McNeal
Secretary

Andxe T. Porter

I.yrm S
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Lex i sNex i s
I of 1 D0CCs^MFN7'

Pqge's £?hicr Ravisci3 Cocle sl.r,natr ti;u;
C.opyri.:ht (c) .2013 by Matthew L34nde.r & Cc,tr. am ....c., a member of ti;c LexisNexie (i:rciitp.

:^II ri^^;t;, , <: r^•cd.

Cttrrent thr n;,h I.:: -Jlsfatio.n passed by the 1:30tl: Ohio C:ienerai 11,"ssembly

r 3hi; Sscretary of State cktrougit Filc 24

*** : titnotatitans cnrrentthrou,n,h April 22, 2013 **#

TITLE 49. T'Uf3LIC f;"1'11:3TIES
C;H!iT?1'EIZ 4903. PUBI.Tt,:l'11"lI I?`[FS CC3iu1^1ISSt(7N •-- IIEr1RI lti5

(:ro to the tlhio Code Arehive lliz-_s:ctorv

C1RCfttrn, 4903-13 (2013)

44;13. i 3> ^ty, cr^a; c i fina} nrder; noticc; of appeal

A ! ir,. a3;.-:er ;nade by;ttte pablic titilitiet; catncnissifln shall be re<<erscd; vacated, or modifieciby tbe si;pre3 ,v ^-ositt ;,n
appeal, ii, upcttrconsideratitttl of t;te record, such court is of the opiaticsn that such or•cferwa^, ,1nEaWfu.t n:r rtn. ,...c,ztable,.

TIi:e prvcceding to otatain such reverss'., !noaificatian shaC9?seby notic . f} !, tifcd with u.p«1ii=c
tttititics any party t it; agaiam the cvmmissivn. seitin- fttrtlr the ord^ u,Ipdalctl
froan an! :hi crm , co, ::riained !7i'. i t. . .,o.,t . .-)r <pc.i ;lia3? be scrvs ci- uut€i.ss waived, ui .m tbc chairmar + L',.
cant=:^i: ^r. or, 3, ; ent of his abs4mnc. ^, Jn a,:y puF31ic tatilttiLs cotruxrissioner. crrby 3eat•itig a co ns ^i` r re ,1 t:.:
#he cotns,a.,siuti al Colurnbus. 1`}ie ccittrt rrtay pc i,^ii; r.., irtttrested paity te iniervet2 e by crass-appca(.

iilS'TORl'>

f3C $y 544, 545; 103 v- 804(^815), §§ 33, 34; 1€6 v 104 (1 U}, S;,,.. _..:tof Codc Kevision. £::f 110-1-51

14'(3TF,S;

aZwlated Statutes & Rutis

Cross-Refcrencis tu 13:; tate.c4 Statutes

'Forfcrituzc for viofations; cniarcesnent actions, RC•Y 43{J5.K3.
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3 < i ! LexisNexis
l c7: . !"30 ^.)[t^4t'„\'^9,

Page's Ghio Revised Code Annotated:
C;npyrigh€ (c) 2f)13 b}, Matthewf3cnder & C©mpany. Inc., a inernber of the T.cx'ssNtxds Grottp:

All ria.h{ sreserved,

gislataon p3::sed by the 130th Ohio General tlssenablyCurrent through Le-
and Eileq. rth i...: :,c: ;,-€ary af S€ate through File 24
*'* Antotatioi2s current through April 22, 2t}l3 x**

TITLE 49, PUBLIC UTILITIES
t'.II 1? 1iIt:49t)3. PIJI3I.It:; UTILITIES COivl;MISSI€):`3 -- HEARINGS

Go Yn €lte Ohio Cutle Archivc fJirec#irrv

C3I2G; tlriii. 4903.22 (2(}1:3)

I?crl4s af practicc

.I;Rcf.'lJ1 LCheiDbt^'t^TWIS.C.Y3ril^'Id-Gd-^i^,

4901.;4903.,4905.; 4906., 49t}7 , 4 ct ,^ niic!41< ^..111 - rl

and rale4 t3fevi3c;f:cc irisu+.haatiuti hc ^ ^ .;arnr. s i or
e;71(.10Sjt£rCd l0 C3£CcutC civ1l pr4GC$S.. iila:l^ -LCUC^ ^.^POC^sS 355E1c ^ t:fkG,g( k^S:; G.la ^.^:J 632+1 ..,uc7'.^C i_ .'1'^^^ .:. 'P+:

thcrefor ,s ^resci-ibed by Eawfur l:ke seruiccs:

Fii>S'I`4 }R 1':

Tt.S 98 v 3>2, a, 1 7, GC ^5S?; Bureau ofCade Rcvisian; i C€-i-53; 134 a S ' l . i:;£' 0 ? z-72; f 33 v S

162, ) I. c:ff: 9-13-1().

NOTES:

Section Notes

EFFECT OF ANiL;NDS'tt;\rT5

153 v S I62, ctfcctive SeptLrnber 13, a(}10, correcec3 inicrrtat refercnc;:s 3nti made stylisCic changes.

Case ?ti'utes
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0}'310 }?,tJT:ES COF FN II:7ENC:E.

Pagi. 2

The comariissio;t is not stiictlv bot„ial ':>v :Iac Ohio ItYties of Evidci3cE; Grcatir C:levclard Wel{arr Rights Org.; Anc.
v. 2 Clhici 5t. 3d 62,1142 N.E..2:i t 2 t8.(l:)82)•
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('a^;c I

LexisNex;s^;.

I tiz  1 D<7i, i;M.LIvtT

1'age`sC;hic, ^ is,::? Code .:1maotaterl:

Cupyrig?7t (c)2T,?i3 b?; blatthev; I3ei.ci,:,r ,^ Cotttpat;y, lnc.; a ti-ic:tsaber cf!he t,c-is'*lexis Grciit;>.
All rigJ,l;4 re;terved.

Current throt:g?l Legislation passed by the 130th Ohio t;cnerai Asse,r.biy

anrs ., , u;iiii the Sscretaay i>t. 5tate throt gh i=ile 24. 26-37

+,i^ns current thrtrt}yh April ' •, 2013 **

TC 1 !I : ;o. PUBT ICT.TTI,TTIES
C["IA}''II':+Z:19E)a. ]'lBTn.T: !?T'iI.ITII;S C;UM?v1TSS?ONIN ._ FI7tATiON OF T?f1Tu

Ctr tt> the Ohio Codi ArcttivK Directory

t?IZf:.° Ann. 4909.15 (2013)

§ 4949<1i3. s',pplicittio,A fi_)r est<t6li:s]i ?": :rr chattgt;:ln rttte

Any p.tblt. «t%ltiy <^ ^ •; irt^ zst^t^it^l. ,.r.^= .t :. jnint rate, toll, claasific3ticrti, chwr;e;orret7tai, or aae'rid;

Ch^f7 dC, ^... ^^.,^'.), ^). .^Gtt!C Yn ^ c Xt_1 ,._ „tf: ].,1G. Fi1L"; tGll, 4"ldfitilt-1QatlC]TL C^'l3t^C, i)i t"et}tal, Ur atiY FLg-U:...t^tt J3!

} ractic^^ ,, .itt^_ i„ll 1^1. .^ritt r ^:>Gc:, ^,^i u^itn the pulilic ntilitizs coniuiissiE^n. Excepti r articsnstrr.t3ei-
t2.'^ISC d, i:o3e,,,0 pLil)lt 1;111 ,j T-1y issue the not,cG of lftt , Ilc ?3n ajll)lica'ttiOft pUrs2tarStE.o

citv:sior. (L, 9? `%. : ci tic Re1 ised t;octc• .o inciease any existmg, .:te ,.r.; • stte, tnll, cl•essiticatiott, chargc:,
il%r. x:Ct4<?n ^'tati i;ei;n tsstiedby' the efitTll197S`trjl: n^ EESt1';>en(!:riS^y'7r70L i'iSTJIiC1ClUr3tU

tns ..;e t:,. nie a.te. Joiti ratc, ehxu^oe; or r nta#cir ea•ttiltwo hundred :v,fE f, rfltiita
wi.ichcv i.. apptioiitfc^tt sh'aEl? e verilied"tiyrlte p mstclertt or a.ce-p^esi arid (lrn

a,,i. r,.._, t_a "t ^::r c^f^. . r}.lz^: .^^^^!, .^p[icatii^t^ ahall_t;ontai.itti co}ct^nfe of the exi ttri ^ aitc" Jaiiit r2,tc. toli:r
ii ,c har^e. or rental, c, csi: e affectitrt; the sana scitedulc vf.ht. ,,t,,ari t^. n :<mundstasti€,

^f - ,t e,casc,t>rredttc;tion;:)ub'1 F.; t,c< <<1 +,^cu tadastate.naetitafthefactsa2>dat ;t
al p) ^vau^n is bas d. Ifsr ch ippticr , i , ,. ;. serti>iee o: che trse ofnew equ p;,^c ". ,.- ,...
est..L!isltrtcnt or sment•ttnet3tcf :: .,. L";,s ^icatiQn sftall fitllyFdescribe thc tte.w the
re,utat:ion proiiased to be estahlisli , i i astettded, a,td shall expIairt hovv ttte; prol.^osett, smice 7r t=<, - p,-,ter.t dif'fbrs tturn
icn iees or etTcrlptncnt presetztly offr.::: or itt ttse; ct how the re€;ulattiott proposed to be cstablishe' %:. net3dcd difiers
ircttn rcg=.tlatit?ns presentlv ir4 cffect. 'i.,t. ^,pplicatiasz shall prc.*: tde stcch adciiti.onal infurtitatic>n as tl tnay,
re.tireiii3tsdiscrct3vn:Tfthecntzttt.^ ci;^cr,vizt^stltatsttchapplic:atiuni"sstcrtfo;-attincressei.natt,:,, rtir.tratc;
tt3ll, cla^ `t< <<ior, ^hatge, or relitri3 thc, .,,;::siizssionmay penmit thetiling r,ft?-ie schedule proposed in t^ <a,t1; at.ioit

ar,d fi%thc :, .,. r such schedu3e sha#itake effcet, If it aph ars f:cr the cotazri,is;;io;r thtii: thcpr9pcisal5 irt ,?3t
apptic.attc}ta :nav :qjust or urnrzsascanable; the cotnt2ltssicrtt siial, si:t ti;e nitttter ,`ar hearing aati shtit, eii c>>otice of such.
he triit^ by .,vnci: d't.,n notrce Ufthe ,late set for the hear:!:g to the ptib9ic uti€tty ttni:i I+ubiisiaittg t3ott .. 1. n `Ie:trirsv
or e tiine in a r.c ,:cr ;tf rcner:i circplacion in eaclt eziunti, in ttteserv ;cc area affcc;cd hv the, applic t:,_ :3 ".+ uc.h.
I, tlri;.et. thc burden of T'_+rooi to show that the prcalivsaCs in the applicatia.tt are just tsnc+ reasonable sliall ibc upon tiie

APP. 0011



pi3V 2

CJT2.C; Ai.u.. 4909:18

pttblic utility. After srtc3i hearing, the commission shall, whcre practic2ble, issue an apprnpriaze ord r .; ..^ ,•: :;i x rrtontbs

frotti tlie date tile application t,-as file i.

^or:itnissaart ci4^tUrntines that said applicafiicn is for an ins:reasein anyxate, joint rate, tvll, tl •_,_ ian. cbar^^.

ux x;;ta! ti"crt; tillall also, uttiv4s otlierwisc> <rrderedt,v tEtc cc,*ninissic rt. i;e filed.vitYc ehcapp.tc<;:wl; E,• dLr;licate the

fol'+.co.tiing >;xiiibit:;:

A repurtof its proptrty used and u;efitl, iir, wit>; r.-p•rt to a naturaf gas, %vatcr-wrnks,.Ur s d'asposa1
S4st^::11.compaiiy, projected to be tFs<;d anti n?,1 at, c>s th :^ ccrtaial, in rcrdering tlte servace reii rted to 'sn :slc"
at :l :..:.^iz^rn, asprovided in ycction, 4909:05 . ,, il :- . 1 °d i

3) A complete operating statement ?ast fiscai v'ear, shntvi isgy in d tail tI1 .is ; i venues, and incc>rnes
froi:sa :: I i soarce5, all o: its operaling costs tind other expendirui-vs, aaid at5} an !; :.., ..tt,`. i; u^^.• utititv deems applii°:able
to tna sit tefera-ed toit saittttpplicati4n;

(C'; A statc.ticnt of the income arui expense aliticipate•d zindcr the application fileii;.

i': )!. stat('.n1elltfif finanl.lal cotldiiiCtn suTnm:fnzingasSt;ts.liabilitte5,:a(td netwfl?tli;

(L) S;SCI% ot1lCr lnfCi17"rls3tti?l}.'s35 tl:t: co:i1'12ss7(3nniav re Cllf3re iii l.s f,,'tscrc'tioTl.

I I}:-Vff3TtV ?

;7 . ^, ,l.20• 1 pu 3F549, § 22; ]M 1091;11'? v iCib; 113 v 16. 2:9 isi,.n.
10-5" R:;1,;-Efr9-1-7G},, 1 ?1•: ^.E#f1-1,^'3;20t1T^39^ ^,_.).^012tti337Q.Y1';eff,
\^f::r. t 013.

Nt3TES:

sc3C i! ott N: otes

hfvSl;'vf3i4tLtw"1'S

2012 •azrtendirent inserted "tvater-i4c^rks, or sewagr: dispusa.l systetn" in (A).

T'li.t° 2011 aiitendt^ntnt inserted ctr, wit:i tespectto a rratttYa! ,.^is io+.npanv, projectLCi tcs be used zand useful as oi^^^the

da1C cerrair;" in (A); cteleied tl~.j ^and recle;;i-mt•ed feraner (F .

tZelated Stazttsis & Rules

(.ios^-1Zefcrer.cc to Re4ated Starut:es

Alternative inc:thczl of estab3is"rsingsatcs and 4hatt,Cs, r.2t:: q.9?7:U4;

Application for clittng4 in ratc; approval, R(°: ^ 4)09.17.

!3np:oti•al i3faltcrna<e rate plan, RC : 4929.05.

APP. 0012



T'age 7

;s, { LexisNexis 3

1 of I 19C5C<i:lNi ONT

1'aP's C31aie 1 v :; c(. uc :1ni:<,tated:

('opyri= ht (c) 20I3 by Matt2:ew Sender un,lrtn,. ii,: ., ameraibLrU#`€hc [-cxisNexi; CY.tttp:
Al}r;gittsrc.s+ ^

CuzrLnt tlirotii;h .[;egislation >,.ed?!w t:he 1210th f3hio General rl,sembly
and filed witb <1te `-, ci>,ry of"State: titrotigh Fi(e 24

Anrotationsc«rr. nt.thrirugltt4.p, i1 22 2C'st3 *^ *

TITL,E 49. PtTi3LTC UTILITIES
C.-lr^,:PTL.It 4928: C{J?vII'FTT;14?E RETAIL ELECTRIC SERVICE

Gu to the Obio Code Archive C?irectitry

0RC,9Mrr. {(i?8.t12 (2013)

§ 4928.01 State eleUtriise.s•vices

It is tne policy of this state to r3n the ,`otl0v eyg :hrv -,ic ut cz „,^ate:

(A)1:nstrre. the arailabilityto consumers i,: aii ;_^i,, ntiitdrseriinicatory;ar:d rt:ason.ibly
priced retaii c,tectric sLrvice;

(13) Errsure the avzi(ahilitv of unbuatdicd and oorn}aarable retail cieckric ^c:r: ic r t,;:t proi ide, consu,rers %^,itit th:
strppher, price, terms, canditions; and yuaiit;. optiotas tncy elect to meet theitre;;pcccii:e nc4ds;

(C) i:•nsl3re ci2versity C>r elLctricity su ; i s;anci supplieFs, by gNin4; cirztsuttters e#^i'cctiw^ci c:lzoices t^ire^^ t;te sel^:ction

of tito5e suppiies and suppliers an(i by cttcc,: s^., ` t?,c: devcEciprnent of distributerl and snia.l} gcneratictn fac.iiities:

(D) F:ni;ozrray,e innovtttioit and rnarkct acccss f:n^ - i'f"rctive supl>!y- ztnd detn tnd-side retail electrF, ,erviec
+nciuding, L?tit not linritcd tv, denaand-side managi,t^xt !itsae-dit'terentiatcd pricin,g, waste energv recoverv :,ystenrs,
Lmart grid progra4ns, :tnd itnplrr,icntation of advanced metering infrastructtare;.

(i:) f:n::oiirage coit-cffective and e:ffFcient acc:ess to infoeanation rcgardiit_g the operation tfthe tt°ansiniss"ron and
distribution sysicnrs of e3ec.trie uti3ities in order to protnotc>, both cffective c;ustomcr chc;ir,c of:rctail clectric scrvice ai;.u
the dc:,,rr^^^rt of'irerf'onnance sz ndardsand targets Cqr4crvicequalitv for all eonsumers, ineiuttint;annual
as:ii:c% eu:: i:t reports written in plain language;

(F) I.;rns3trc that a;t electric; utiIit}'s trar ._n3 s i: ir and distr.ibutir3zz systt:nis are ava.ilabic to a custoYiii;r-gencr<itc>r or
utro•rtir of distributed gen.eration; se, that the: cu .c.iiet-^cr, ratur or 3wner ean inarkct and de1€verthe electricity it
produces;

(C7) Recognize the continuutlg etn4rgencc of competitive e'.cctricity rnarkeets through the deti•elof;rnent and

APP. 0013
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iftiplo{3acntaticir, tzi^cx:'o1 rcgu'<;t Y t,<:atrr}enf:

F'ag e 2

(H) Ensure effiectiv a,,., ^!t}t ni {;; the provision oi°i•etail electt:c service by avuiding ariticoinpctitive subsiriic;
tTowing f'roni a rxotaco?:ttpet i i,. c• i ct, 1.:!:: .tric service to a e;om}x;titivG rctail electric ser.:ice, or to a product or scnric.e
othcrthart retail electrtc-: ciec fcrsa;,ineluding liy prottibiting therecoveryo€ anv gettcration-retatedecists
tt?.raugh distributicn ortrans >> sioa :ates;

(I•) eicct:,c sf:rviee i:onsutnerb #,i-otect;on against unreasonable saies practices, tnarket c3c#iciestwi+rs;
asidma;: e, po N,_'r;

0; I'rovicte colterent, transparentmeans of giving appi-opriate incentives to technoIogies that can adapt
successful;v to poteiYt-iat etivironn.ter.tal znztidates;

(K) Liteourai;c iinpiementatitnt of'ziistributed gcneraticz:t across custoiner classes througlY regtslttr i•eview and

updating afadtninistratitie rules go^Crt3ing critical isstiys sui;t? a4. hut not limited to, intet-coztnec:ion st<lndards, st3rdby
charges, and itet rnexerisig;

(L) Protect at-risk populations. iniititiing. pu•y r.ot Irtrutcd tct: vs;iten coa;sidering the inzptet;tentat.'+.on of attv neiv
adv3need erte;gv or roi3e-wable otaergv resource;

(M) Ericot3rage tlte edut•sitior, c? sm0'e business owner5 in this state ret;artfing thc u5e of, ant3 e.ncouragt; tl;e use 4

encrgv e2^eicncy prcgratt,s au;ia?t <<i_ttkeenergy.esources in theirbusinessest

(N) Fayi!itate thestate'a : ffectwencss ist thi; g ►ol>a:ee+anctu7y:;

Ir, - c% i;; out t; c<: s I c. tirr: catn.irtissioit -sitalt consider rules as thev"apply to the usst: of, i: ctric distrit uiian
infrastnac u_•:; ir,c#ttuir,cr, hut nct i ;m!a•dto, Dine ex?ensions; fqr the purpose of devt:Iopttens in thi; ;cate.

kr;•tSTL)R:1`:

1i8 vS3..E#T I0»5^39152vfi22 : Fg:7-:31-09:20I^SB3I5,¢101.0 1,efi'Sem I{).20IL.

NOTES:

Section ;ti'otCs

EFF"F;CT f)t' l4:141-NI)•.`vlETj;T'S

The 'tJ I? atitundAnz3:tZt inserted "v: aste energy recovery::ystcnis, snzart arid progrttnas" ;n.(I>).

e.Iutv 31, 20(i$, inserted t;Cj, (3) through (tiI).-andthe Iast i.iaragraph, and rede ignatedtfie

renlassitsseetiors aecordirtglv; in ttte introduetoty paragraph, delctcd "begirnning on the start'srtg datc of c:oaiipeiitivt;
rctail cicctric servts:e" from thc cnd.; acit3cd the inclusinn to the end of(D) and present (FI); and, in (I ), added "tanci the

deVeltipntLnt of... titi•ritEen in plaiia lanz;ual;i" to t'ttz end atid tnade retated chartges,

Rclated Statutes & EttiJe:s

C"ros:s-IZsfcrcnaes to Ri;latcd Statutcti
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I'age 1

LexisNexis^
I of I --'_?C:l;:vi1:N'7"

F'a^c's Ohio Revisec C. i , ^ 1::ect
['opy; :gIit (c) 20 13 1iv Matth4vy €3cnrler & Cc3rrzpx.;: ; . it3c , .. t,4ci>ocr of the I.GxisNexis Grpup.

AlIrrs,;t

irtirrcnt thr t, :Yrrislsction pa5secl by tl:t:" 1 30th Ohio tscncral As.setnbfv
anc , itn +,e Sei retary tt+ Statc tlirtiugii F'ilc. 24, 26-37

?%nnc)taticrns cua•ref7t fluoi.gh April 22, 29I3

7TTLL 49 ' PUBLIC t;TlL:ITILS
CHAPTI:;I.2 41928. E;i)M:PE7, , t', L RE"I'AII.. Ef. CTttk SER.VICE

Go to t3tr t`Jhiu Code Ar6ive Directory

€7I2CAntt. 4928.03 (2013)

§ l;t 1deAititcat;«n ofnatu} ,s,::4icesacctsstanctnc>c,rt2pctiuv .ei-vic.e^

Bloiri 1I2;ot1tht!StiSrt{ag f1aTe0f cGSk3pt;titlvCTetc"kl)eiectricsu'rVict;<.radf1elC[:ggm_:Et'€1 Jn44f1r

markett,in -.." ,vx i brokerage se.vices suppEiarl to c.ctnsttme'r% wit:iin tr tc ,,. .;:,; • ctcc:nr t:tfitty are
cvamcr}ttr" ;etatt 4lac:tricservices that thecot:,uniers tr.ajr^obtain =ubicatu rta ,+tpn,i,': r s^tpplies,
lrt aCcordancewitit a frlirin under ciivision (F) afseutisan?I43.3^, t,:^uc
aggrt~gatictn, powerntsrt^t or poNCr ar, kerageservices,nppi:a3 toct t;;an; rv ^i^.k:in -;^<,ne^-.,ted geniforv t>t`iiri
clectric c:npperat3ve t}^:1: '.... ,:.:d4 tne frling arc coinpetitive retail : fcctr ^r; ice^ ti.e cni_::itre.., :n.ty obtttiai
subjcc,ttothis cl3apte; aippiicrt:r stipplzers.

Cicgintting on.tlic s: l.t;>. _ ;ornpr;titlvc rct.ai1 electric imicv <u ^a notwithstanding a _°'iur prssvisian of law,
eacl7 c(3t15tFnlEd in thl:. 5r::c . 1' - sL'ppI3Crs tiT a tt5ns3lPii:rSh"tll h-m!: cf ':[)tjrabiE: :.Itl %Yr i..^ .. at?ces5t0

noncompctitit=e ret.ait:'•^ct. tlrctricr.ttility in l :ta., , a.?^tn i+s c.crtli"^d tcrritor}, fnr the purpose of
satisfyingtl34sansu:nc:':; ':it ix",r:;inent5inkec.ptngt .itl,cp lic;•sp!:,Jr,^^^.' izx,t 4928.02ofthc;Reviseci

CaEfC;

fi3STC?kil`:

148 v S 3. I:fi° 10-5-99.

Case Notes

1NAL,Y5tS C3etteraliy T'iin:rc iitilityy cozixnnission =authoritv

GE Ni'r_I2A LL1'.

APP. 0015



Par~e 1

'^ ^++^ '^ }k;7

^7^^^ ^ ^s^,.+^^w^

] t) I TJ'Ot:;l.UMi;N`f

f'n.,,e's Ohio Revisccf Code Annotated:
Cop% V r. ('. ',,, l3 Ety IAattl}ew 13ender & Co,ttpany$ inc., a iitcrnber of the Lc xisNi;xis tsroulr.

ah:ll rights reservc;d.

f;ttrrentt}irougli Legislation passed by the 13(}th Ohio ( ' ..,.71 Assin.blu

anclf#Icd with the Secretary o C ;t,r ;: f l^ 2 , =C 7

Atinotations current tltrUtt,ct ;: I 2ii:3 ~ k*

7'iTLlr' 4y, j'Ui3LI ?77IES
C".HAl''1E k 4928_ COAZAI"'; ^ i',[: R1 T:? It. 1 T t t", i?:X^ :iLKVIGT:

S'fAXD,S.r D yI.R ^ lci;.13 :F} ":P'

Gn to thr C?4z iEZ Cadz .hrch â ve Dircctiii•v

'iif 19 ;^'.17 (2013)

§ =i£):?$ 17. t'oq;orate :repat•s±tion. pi2tt

t;1j F>xr.el^t rs dthet^vist pxc^^fdirti in s c2i^tts ^^)23_3 _ nr.i: rR 143c?r4928:.'-1 ttr 4928,4p o#'t..e Revz,edL'.odL <3n;i

lc irnin,l on the ntartiit^°cfttte ofcantp^#itivc reYai2-cl- t.,. ,'ue, nz^ c3eGmc utiltty shall .::gagc.in this stzte, citYser

diret;tl} er tl^r^iugh rtn atftiiatc, iti t;tt btist:; sses Gf stii '; i,: a;, n^;qtr, t..r :_ r t. ^l ^.i c:. .. eri i c r4nd sul^plyzn si.

i"on'tpetlt) ve rCtaDl Fle4'tLFt%SCr^'tCG,:C'T i11t'he [Sttrt?essGt' oLS:+.ppi J,.,;C rioi:^ ?t3]j1^:t. ^, ,..;:t11x ..I,•..Ei^fC servtt:-c and

eupg[vingaprocittct or set•vice erthe,^ h<., t :?..ti .tCctait :sut i.;:" u ^cs>.thc_ttriitv at)d <>txeratcsut:dera

corporatc sLpiratton pl-tn tltat is :tp, z_c 1,. lhe t ttbJic tttilitie- cctnzmissiort itrd-: r this sectrot:, is conssstent wzrtt ttte

poliev spuciflcc?in section 4928.02o. the.Z•Wv}scd Code atttiaaltiovesall crt't3ti:tc>ilovrittg:

(1 ) Tl e plar; }»Uviiles; at xti€nitnztti7. for the Pi'civisiuti ofthe corttpetitivc retttil G[ectr;a aer ice c,r tht: r,ortetectric

i7ro<lttci or s-zrvicc throttth tt ftili},'epatati:d aFti[iatc 6f tlae utiiiYy, and the pian irtc.ludcs separate accountirjt*

reqiirc;-r,entC„ the eode o`eondrrct zs ordered by the cornrnissian pui;litant w a ru(o it shall adopttiticic;r ciitrision (A) of

scct urt 49,^ 06 of the Ttci t:.d :,•': ind such other nteas,ares as :tre iieccssary to effeettiate the poiicy specified in

scctiot-1.02tzf theT'4evi,ed Co ie

(2) `i.he pla.n saiis#ie.s the public interest in pre4enti:ng tmfair conlpc.t;tive :idvuntrzl.,e and pret-cnti7g the abuse of

niarket poiver.-.

(:i) Thcplan ts to cn;ttrc t'z tztilit} cvill not,. .nu at.', unduc pretLt-ence oradvatntr;ge tcratiy
afliliate, divisioia,_ ^: . o! i, riv, r, cn aged in thc; o; 4ti ,,itving thacompcttti7e reta,i elcotrics(:rzr.Yee

or nos:;lcctric product u: ,: tt ;. <.,:r hut r at Eitnited tc7, utility resc,urces such as trtfck;, toc ts. office eciuiptatcnt,

t:ice sp z u, strpplt, a, c;tistcrn cr r: su marketing infc,rrttaiion; atlvertisittg, biilin^ and rrzaitit)g >}'stenzs, ilcrs^znrei. and

ttairiirsft, WitY+.c;ut coitZpcnsatitin L-ased u}?c3n iitilv lrt tded c<t:}aedded co:sts char;i;d to the af'fdtatc<; atttl to ensure that aFly

,t7c,Pz rrlfitiate, Givisiou, o: taart iriEi not rcceive urtdue az.,fcretice or µdvtuatage fYotti a nj atfi3i3tz:, divj<ioii, or part oftstie
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btisincss c ngibcd in busincss of supplyin2 tile nc^nccr, rp t:::: e retail ell^. t i, s. r, ics. Ni suc37 ucility, affiliatc, ciiviszan,
orpart sltall 4:x.teru3 s ueli uzitlu4 pref.;rir;ce. Notwithstand !: an} c.J,eldl .=.;rsii of thisscttictn, a yislity'sobligation
unrlur dlvision (A)(3) of this sectic,n sliat3b>r et3ectivi i, 3L'Ji3.

(13) Thecorktnissian may approve, nandify rtnd apl.l. : ur c{isapprove a 4K>rpnrkte separaii<>n p}:ztl i#ec1 u4?h t3le
c°cnrriission un;ic:r di1'ision 1A,1 ofti,is sectior,. Aspsrl .:^ ^l,^.codc z,fc<>nciuct reqireci untie-r divisi«n
scwtioil> the tonrnzission shall rt1:sl. , l;, pttrsuai:r to u% -siun (A) of-scction 4 928,06 oi'the tZei ised G`ode r°;arditlg
corporatc sepa;atian azit£ proz;cluiv •.pl<ir f lir; aan.i .3lSrova'. `fhe zil?:;s sitali inc.ltrde lirnstations cm :., ti::ar: practices
solciy for thc pttzpose of s^,, ;. arica;; a f atr liatu s 1 ec:i r^eSS ,ran^xthe Ezusiness of the uts litvtU prGC r t
tsnfairconupefi#iv _ rrivcrii^ i,« ,iiat rct^L, ol shlp. ti: nsl^s ^.lso shallincludear. opporitinitu forar.y person
havittg a realas-t(i F ,:bstar;-,l ; ;r, t^ pa :or pla.: f't srr+cz;ifac dlijcctiotis tk)tlte p!arkaibd propos
sptcifc rc;:ptar,::t e ol?; _ i<>ns, .;Iti4li ubjcctions anL;t;porscs theconiniisiion shalladc3ress in its
finnl order. Prior ..ro. ^I;' ,.,,,,r %Val qfthw plan, thc cnrnniission sh..il t F,,,-d :, itearing,upos) thoseaspeuts afth
plt=.n tlaat the cazt^+n 5..1 „r ^ n,,; l,,:awntabiv requtrc a lxe>aring-"I'he . ir.,^. .. _n kejecf tnei recluil'erefiiing ofa
substAntiall}' inaiteat . t. pl, tmd;rtfzis swctioli.

(C )"C'ne ccitintis..,, .` I'. ;:;le .tn ori3er aplrruiing cir iitociifi-iirg srlcl apprt>ving a ctirrc>. :^: :p:,,.,tt`on pfan uiirle+.•
eftuctia, z 7 r : date spcciiied intlse nrc#er,nnIy zrpon .rn[iings thdt thzi r3an rt:1:,rrkabiy cQmplias v r ; i t Y 1

i : i ;i,, % ;hiM sectionand will provSrfc t.,l,:pclanl_e ; pc iicyspeciftit:€I in
Howcvcr, forgood caus ^_afnmissie,a.rn,. ': ,ue an rsrcier=Drcrvin-crr

^J^ ,`.+ ^ s.(-I"u^r^ ol ie separ^+tiaz^ plais undc: Ctii, d+,?Qs nnY., this

J.tP.i.itr,^:als£I?^rati0l#TCqt}i:'C7SZNwd 1:.the i:nII1TissioTt

pLuUd Ihilj 1.'i.:: ^. -lIldtd2z thatS'Uc'.^t QIt4i738T;1.'.i pi313 Ss'}ll pr(3vIdP fo{ cit )s3

poli ,, n ti; r L? , f t.'e Ites-ised Code:

A.r; ,, ; rtlrty tzia}_ scck ^,ni:nindrrzcrtt to a corporateseyarat'ionY,lan ap}7rovcd utttic: and ihe
4on1YYc, f7i_lstladlt )'j'oril h{'fy pflrtvorQn it5 own ii11t33fivE .̀, Inay orCter iiS 3tCOrtst^.: rS',)=e,SSaP} tl1e f3ltt1g

afaq :^r ^ .ucc{ :or,par cae plantts reflect^la

Nr ^rr .l,xii)l ronnii Irr ;hall sell ortrars! ^Tc;^ Crativgo assetit w;ttill3'ctr,,aztlceowns aianV tinle
tt::cta ^ :nt Iitiite prlor eau^tius;i,:>n appr(i^<;il;

il;STORY:

148 S 3 F,r` r1 `-) i;? : 1. ef?: 7-31-08.

NaT'I'S>

Section Notes

E;FFFr„T 01 ; , ^ il 'vI`)Ivli:tvi'i'S

1.53 v S 22 1; #f ctive 3ulyd1, ? QOK, 3n (r1), insertcd "49213.142 r;r4r)?& 143 r,r" and rewroted',^).

Related Siat.tiati;s & l2ult:s
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LexisNexis

Page's Ohio Revised Code hTi:iotttted:
Cdiavrirht (e) 240113 by itatt:ietiv L'Lndcr & Cots;patry, :ui.; a rrtettiber of tttfi LextsNi.kis (3rcytip.

A11 rightsreyc vect:

Currattt tliroitgh Le tri: iaE.rou passed by ti;tir, (ie, t at rlssetnbl:u
aiaii fils.d with the Sec.retary of Stat-.l,rou7 i ie

*r* Annotations cnrient tlardugh,^.t+,:, ' 21rJ!'

TrTl..f; 49. P`.; "t^I;1C L%TIZ-,17'U.S
CHAPTEi'z t#928: CCsIv',F' , i`.. Rf:Tr,1r; LLE(;'I'IZ;If,<URVICi

S,As;:) A, a ::=.RVF(;E (:lI?FLR

Crv tE} the Oli'ia (;ude Arch'rvc Directory

(}RG". Ann. 4925> 1 42 (2013)

§ 4923;1 22. t-r4t?;pctitive liiddirtg process for talttricei-rate csffer; eoanmiasiort 3ppr .t. rri^i°ess; trasisiticinai provisions

(t1) Fot t}ac. n>.:r} .. t,'ca^a nl^=i`c Nt.-ith section 4928.141 ai't7e Revised Code azad ix;t7; c1 tc? .? i<,tn>r (^) of t;ris
sc,ctiqttatid,a,nni^ r'. abj_ci:ct.., FatePlatxreouir•ctrcrttttfaivision(A)nf sc.t,tii,:; ; 1>2', :•iv,
ar; eI et:•ic siistribnu:•n util•tty naavc;stablisli a standard tervice offea• pi•ice fQrreEtti1 electrie
delivtire ro thes ,uttittv btrclcr a tnark:.t-ratc nti-er.

!: lhc :iaarkrt-ratc o€'ferslaall be detcrmitaed thraugh a cotispetitkvc bidi3ing rzrocesti that nrovides for all of the

#iallctx,ir:^:

t:)1,; t), fair; and transparent cori-ipatitive ;:ottcitation;

(6) Clear protltict definition;

(c) Stzindardif :d lai(i ev;aluatiot3 ::riteria;

(c1) (?,trsight by an fnr i^dcTat thi,*cl party that s#ia.ll clesign tiie solicitatican, aciininister the biti.ding, and crtsure

i; tt4ria sDeCiiied in v; <ioza 3)(a) ica tcj:c f tlais section tsre tiiet;

(c) Evaluation nt'tl.e subiinitted bids prior to the seicctit3it of thc least-eost bir wirzncr or Evinncr,.

No .c;zrteratic+n suplaltar al: tli ?ielarohibrted frci =t pae..ii>ipating iti thc oicidirsg prttcc:ss:

(?)T'hc, t?itblic ut9iiti•::s commission shall naodif,ti• rules, oradopt n .; •vles sas necessary, conc.crning the conduct oF
^,, Lr.rnrct #ive litdding pru.,L:ts ai:aci tl.e cltia:iif'Scations cz€'b+dders. w•bicf rtal.:< snail fcister supplier participation irt the

1._^::;a^ ^c _-s, :n^.L-hait he corasistenr witli the reuitirz:nzntstaf ctivisicm -A }r 1) of thisseGfion<
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i13) t'tior to irtitiatiiig a compe:titi e bMdaig.proecss fdr a attder divisicrlt (r1).of this section, the
e.lectric: 3istrii.aittio}a tttilitt, shall UL.;t ap),ali^. iott with thcc Jr7ntt^ .;^;^: F^3^ clectric ciistriLuriionut^lity' n ty £ileits
tlplJliz.ation v.iTtl tha coniiniasion prior to the effective d.atc: of the c+;n.?niission nil<.s re qaire:d uri.ler divisioa (t'1)(2) of
this sectik n, ard, as the caEt?niissiatE clc*ertiiincs necetsaxy, thc utilit- shall ii2imi;ciiatel; cor,fonr, its tiling tt the rules
t:polt their t:tfti[ig cf%i:ct.

Aii application under this division shall r'ir c?'^-ctric distributiort uti:[ity's proposed cottitt!iar,ce ,with tHe
reqtiiretnents 4'N3vision (A)(l) of this secti<t. ^.ntl ivitnccfitztnissioti ntle4 undeztlivision (A)iG ) t,`,t. ^ect^on aild
cltmt;rstrate that all of t1a., followqng reqiiirerrtcrEt;: arc: rnet:

(1) The eie r.. tttilit,yor its trarisinission service affiliate belt?n.;s to rttl;:ast san!: reeionaJ trai:s3tiission

EJrgatiiztrton that h<ti n.; provrd b;; thefeclera# ctitsgy regulatory corrttnissiort; or tlieie crthertisisc is eca3r,parabic and

norrdiscrrmirtutory ac: -,r- lo ^ i:;etric trtins;nrssiongri3:

An`jSlSch t:^ttt_t;atlsFlYISSIcm OL .'.iZatitlPl has ktXnaiiiet-?tt4nitOr fUFlCtiflk?ik?3i: tt?e ability t,(i EalC.e 41L'iCtJT5s to

itlentity anuzn4ti .r^al,lrt i;ta^r` or the ^'li, :ric distrii3utic>nntitity's iitarketcunduct,or a sttrtila: rnarkct mottitoring
futtctiort c.xi !^ pr th abt3it, ^^. r^.,tt l tt: and monitor market cotiditions ani4.ntrigate cotiducfasr.ociatcd
withtlt€.exercise oi'^^t<,,.atpc^w r,

(:3} A ru61. .: su.jrc.i^ of itiformatiiJn is availabte pubi;=:l•, ,i ti:,au^h siitJscripticin tha; idc.ntifics pricing

infctr,I7ation `ar tr clcti electricity on- anci ofi=peak ettergy prc>ill.t ., >. :< <l:: colz tracts N", cry bc;;inning at ieasi t.vo
years ironi the ciu:L o: thc publ'rcaticJn and is ttpdr^tc>d on a*^t eI' .<sis

The cun?r,i _ ,^^;^ ;hal 1, i tia.`d a prociMv ii iv^"„in date>shall

det4rt7.1'ine by'k`r:1Lr t1xGcI,.:ctY'ic LlistrSblalli : ;2t iit ,J 2r: of t.?c' SUI .TOIF?g

reCtUlrL'Stkv`I1tS thc{;lf,6!i. itilti47] ^.>l( .,t r.,(,UIfldi7tf^`prEicess.lftl1{

llrit^it?^,s1LEf:F^rli^i,">ti^i+il?^;:[7?<^C_.^a.R.:..lli.:._.l,^i..^ii' â 'i^,tC.ll..?}:^^.^._.'^?:^^r:.i.'_ u.,;cl:;:.^^{ttstCl^SUtiC3n

thsr elicir^ t,:^tt4b..r :it: utiltt _ aii .. r,d the subsequent
finding is po5itiv<: atacl,al r, if tho,_tI't! disU l )titiuxl tttr3 y..=a .t^ .i :i l:ni ,tat.coas l?hissection and stctifirl
trg2Y.143 oft.heTtevi4edC:od.e,the tttiirk; ,i,all no"tiititaatu i,t:q t.,tve biti until .,t ane tiurir?red fiziy day"a after
the filin Efatc of those apptieatiozis:

i t`1 UpCanthe comphLtiorc of tlrc ccstnpctitive bidslingproces . a cf1 ^a•i^ecl by divisions (A) Fttd (^,) <rf' Ehis ,ectioti,_
inrlutlir;^ for thepurpose;of r3ivisi>3n {T2) efthr• section tTic cczln.<<isw, shall select thc le..± -tistbidwinncr or winners
ot ; 1 ncess; and such setected bid or t?:3s, us prescribed ast t:iii rate T:v th otttt.i::si >ilali be the. electric
d.,!. trtititss standard ser4ic:e off, - unless the coniinissio¢t, b -', tir - is:,tizd bcsor ;.! ,.,,.r ate,tr itr.tii y
f JIEt: „ nb th ; c;ina;lusxiit nf••the cornpetitirjc bJd(iing process for the zriarke: iate itffer, ttE.t&rt,"yttes that cneo mori t7t= tl-rc.
fi)Ilowing crittcia were nvttne:t:

(1) Eaehpartion csfihe bidding procesua> ^,,: c... .°:bed, sui:#t tha ihe aertnunt of'sttpply Fii:i upoztwasgrenter
zhtin tht:.ttroitE?tof the load bid otit.

(2) Tltc.na: werc fotir or mo:c I s.

(3) At least Owetkt}•-f cr pet• c:ent.tii' €he load 'tsEiad upc?r::by one <rr roort; j>ersocls ot,ier tharl the clectric distribution
utalltv.

Ali cost:; incurr::d by the ele.ctr. 'rstribtttion uttlity as a result tif or related to th: can?petitive bidditt^.r }7rclccss ur

tu prc;curins, geilerlttion st:r"; ice ti; r}rovxle ths staltdard serv:ceoffer, inc:ittitin,; i'tu; c,ost, of cncr ;y aad c:tp::city and tlzc

costs of al`s oth°::r proriuc,ts and si:ivk .,: procisrerl as a result cjf'the competitive bidding l7ro,.ess, shEt[l be t;mety recovered,

tltroagh the stanilartl ser>>ice oifer pricc, and, for that purpose, the coztlirsission shall approve a rcct>nc,itiatic.n
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t31(:cl}ilr3ititT1, (3t11L'r r1rCt?4Crlt 171e1;11arItsEllq ot3 ..or.ibi{7atiotY ofsuch rS1ecllailiStT:s fC}r thU tltility,

Page 3

(D) The first fippiica,tii:n IilCd 1119dc. itOfl l,' 13Il l'.li'.ctriC fltstlibCitlOn l.itility that, i1.s of ^'.l ', .3 1, Llirectly

tlwng, in whotiw rat npc atifig Llcctricgc,c;ririnp t11a6haJ b'een tised and ti; t. ;hall zctltiir.c

thata;)ortioi7 t)t't' .l: t.,::.y''ti, statlcl.lyd sc;iYicL :-'%<c tilr tre {IrsL fiY'C ya:ars of theil{;rR % raTs %.tt ^0 e'mpetitively?

bid UfYU^: d3v25U}il .'ti.'! Ol trti; S@etion as ^'(?Ilo'.Ps: Ten ^}@rc`a1tUcthe Oih in ti'er'Z.roi C, ilr;: i,1t1 <1L]tvpGrcetltirf ^

l'L: _cn: ill forty per cci3e ih }rc;ar fUixr, asici ce t .r, Ccs£rsistentwitti thase
pcx.. ui., cu., n:,si stiai detcnriitae thu actxxat t^ rcita€4 ,^ t<^! ei,,.h yEar f rs thr«ttgh fi%e.'I`1ie

,.,rzet,,if electric generat$i3n seriice under tllis ftrsf apptt ^t;o,s shall be a pro}^vrtionate
:nt; + :getaeratioil service price iix the remaining stalidari: se:}:ice cffctload, whicfi latter price:

t;:, t;tributiori tititity's most rei>eirt stanciard servicc olf'er price: adjusted upwarc;tir downward
as' ,,rt „ ini refr;onable, relativee to tlaejurisdictional portiori of any krfown ahtl rii.,:s;irahlc clfanges
;ront 3lii; leye! W^.vonz o: morc of the foilvwing costs as refiected :n that tnost rccen€ sirinaa-: s^ TJ..^ dficr pricc,

(}) The electfic distt-ibutiol3 titility'^ prudently incun'ed cost of fuet tised to l?rodiice electricity;

(2) Its priiiicritil incurred pitrchasc<lpcar.s;et costs;

(31 ir rr.i<t it1 irctttr,ci ccists o:t'satisfying the supply and <lciiiar}cI portfcslio requircnzcnts tifthis state, imliiiiiligr
bU1 £'Cf ^ ? . .:i t0 ^.^. •,LbI; ':31;r^y TCS45:YEcE aflijCP.tU ^} ^^^1od^Ui:F' ri!ClUn'i%Trlsalts,. - _ .

, . . . . . . . . . . ._-
t; "; cc^sYs Ith. ., ,fmicntat la^rrs ul,.drcoulatlurs,,vttbconsidstrzlttCin of the

cierating :,f any facility ass _:a;teu with 6,;:e.

Itz ir.at:ulaaaty adjzrst.u.^r.: tn thc m€rs; .,.^, n vice^ - ; pru.e )aa t'• .: basis zrf ccists ^t ^ r.i^c: in
_,tz7siqr. (i1 i z1 t1:is ^.,.k i; t;;z 6..._:.^: ,,, ) a^^ailahli t4 rit l ?, •z4

,alit , 1 oC ltl . . ,:5 ].LiSl;}qc.Iit, (iiciUdf(7y. 011C it<7.f^CtjtC7,
-

c^]cL r, _L:xlA?t Of ^1 . _% 1 i .,_ G:_E Ct, ^H7G`t9rf,{.fi3f'i,. S:1C

o;, iht- ,1d;JList.3]Lrf S "23P.. wlti7

'Fl...-u,.:i]issio:]shallxl<^.:;i^r "..,.,_c):4tzc

Ui : rhii": thst izia;' beaci^{r t]. „,a,v,nerits 3^}^c cc^n;ti ^,r: a al.: noi

uf ti]c, t._a;;v to ret3uc authnxizca fander tY;is aiuision ttaless

t 1. t st. L'.ty t0 Ez'3j'1 .:aiC ]fl ii71TS1YrioI} GqUIYy that fS^I '1?',^«El t ^' ?r;

, tl<i; i,y publtctti tr<^,-;t -ofnpantos, iiic7ud4ng ut.iiiti , tl)iil
oint5u;b,:' tnr a3 d#'inincitil,t v;tl: ^,. ac ,nt^rr.lents for c^,ital stnic:ture as inay be apprG .rt.:i.: `I :1r^ of

lrroof:ki?r tl3at signifit. tntlY "x' :1-arningstvi3t not cracur shaltbe ontkc clcctricdistribtrrio >>ii{i:^,>

iiiuJi6;_...,! i_,. the ecisrlrnissiou mav :, dju,t t;^e Acctric tiistributiort utility's irfos: reccitt st•aiidarc3 setzir; ,;?r ce

azai::brr such^Us. " .:b,;, antount th, .he ii;t,. ::i, . ^, z^r;ffincs ncaes saryto aclrtrtassany cntcrgcficv th^: t},i
ttrc utrfit : or to emi: fr^^ri zrvenrrc available to tho utitity for pF;ovidingthe
scrvf,:^: :l i:.r not inaclegaate as rn res.Ilty d,.. ,f-" or ii d3r-cctly, zria ri,^ rip; of proprrty wit)xout
pursuant to'?cefici ti ':f Arr: lc1; C)hia^'~11 ituti^.]:x: iTl: electric^ .t:otrt,rility hasthe trsrdea J;m rs ^rt:,,

th<it any rnos' recent stattcliird ser%offer price S i;.. ,.; . wcorda*icc with this dt

,if T>i, price u€E3erdivis3oiiti3; cYithis secti<in.., ar,;"
zrthc]' cit .. IT7-;,lt rray altcr pro^,peciivelV thc p°oport}uns spt. tn:;; -i ('a! c1 c^,: D;.
iFl£tk,R£e^ <,:. it,<., . .:L<-•?CG}Y2rI^^:ir;Lh^.3`-l(C.^^triCC^I$tI.'U(YUS3.litl^lt-SS(5l1i1 t}2&j,

i.111;1 ni nh rca`peut toany aaYt, Oroup ca:;lcbut for

tr>_tcir it tha3tatiiluaily, ar ° thi; uoritmissi ,::^rl}aiot, bl'aP`

n af^_ !<ngtliof tiir. : ri^ed tiride .l :isirfn a,prswe
the mat1; t< .<rusc ::e duratiaia ot the blUnding l.^i'iod tcl exccecr tet7 years as coifirted t=.'v:^: the cftectivc datc t>f
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the appro4•csi fzzarkct ratc. csffer. rSu.istiona3ty, any.su;;h a;teratior, sTia.ll be limited to an aEtcratior+, af("ecting the
prospective prespvrFions iised dsFring the b(enc3in.g period 2nd shaii n:ot af;cct atny blint3izie. 1,roportim prc+iiitaSlY
:tTspr{yveci aiid anpliecf by ttsc co;niiiissioh tsndertliis ciivisioti:

Page 4

{i°) An clectric aistrihutinzs ittitity that has reet+iLed wntmissiots ai?prt>vaI of'its first app3icatiot, under divisior {(`j
crfth;s sact3UnshaYt no , nor ev;:r sltatl beautTzcsaiztxl or requireei 13y ttse cotnmisssntt ta, fi[c s:rt ^(t?plir atioti ui7cTer sectidzs
4933: i43 tjf'th^:i2evsscc3 C;iiefe.

}IISTO3tY:

152 v S Zi i, j 1, eff. 5:' v }I 362, ^ 101.01; eif . F9-23-08.

'v![)"1`k`S:

Scciofl NOt^';S

': i"1 f(;f 0F ,A.M INTDME:ti'T`S

;`: , t, (, c.; r ti c SeT^tcri^tr 2a, 2#^(1R„'in tite zrttro uctar1lnn r, ._ .;,r , ,Fnstituted "3uly 31, 200£3" iiii• "the.

Etttd "not tnori thantweraty,< £az"and ^ot « <ais
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l of 1 DOCUMENT

€'aae's Ohio ris::d Code Anttotai.czi;
Gopyright (c) 2013 by r4attbetiV Bezsiier & Goinpany, lnc.; a melritrc:r oCthe €,exis\Iexis Ciroup:
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*** Annotations curreut through Aprt? 22, 2013 "**

TIT€>F, 1 9. PY?F3t.IC L'."f .LtTIE5
C ctA'I;#3T.? 19 2 8. (`0 Mi>F f-j { t: 1,L 1A ii, fl>> 11'tlt; SE:IZVIU,

ST^atiT:i;^,I<LtSF;:Z I('. tlti^t ,{

Git to the Ohio Code 4.rctiive :pirsctcirv

ORCArarr. 4928.143 (70I3)

§ 4928: I43. rlpplication for apprcaval of electric "security plan

(A) For the purpose of c r,pl; inn i>. itti re r7evi:+ed Code, an electric distribution utility may fil4

at, applicationftrrpub`fict;^^nt^c ag€^ro•a;ef,irrelect,icst;ctrritypianasprescribc+iln.^tivisian(f3)c^

this section. ?'l:^- utility mr, ; tlat ;;ptication pricr t i, etiective s3ate of aizy rules the coIitsnissioi may adopt fo[

the purposc :.h4t ,.. „s:n .:ci. the rontmission Ceterntmes necessary, the utility iri rtteciiateiy stiafl conforni its fiiiq,

to tltosc: ruLs iiporh %a n::`^c ct:

(13) ^nrvi?h in; .i , pr..vision ofTitle Xi:Ih ol the Revised Cc.xi4 to the contrary exccpt division (D} of
titi section ct uis a5 i;I;, 0i r t.) .#'s<,ction 4928.20, divi;ion (E;) of secxic3if 111928.6=1: ancl.xeecrro,7 9y2i3>sri9 U(rfie
R.euised G'oda;t

(t) An electrie st:i,̂ urity p€ati shali includcsprovt: ions relating to the szipply and Iiriaiiig of•eleetric dencration
scrvice; In addition, 'sfthe prctposed electric scci rity plan has a term ltrnger thar, tht•cc ycsr_r, ii tnay, incluik prot•isions in
the {tlan to penmit the conjmi:tsiost to tesr :Fi plaa pursuant to division (T:) of this sictiorz anclanY trtinsitional conditions
tII7tsholild be iIflopted.bythecotnTnls5.i? Ii Ce commission tC:I'ITlinates t•fkc plan as slnthC3i"IZCd uiiClc;r thiltCltvi;slon.

(2) Ti,eplanitiayprovidefot- or iFUctude, Wittlout Iirnitntion, anyoftfre Eollowing:

(a) Atitomtitic recovery ti.`any of the fol.towing costs of the electric distribution utility, prcivio+ed t.he cost is
lnudentiy inctiiTed: the co4t of fiie1 used to generatLt:te electricity supplied under the of('er; the co-st of purchasedpn xier
suppliGti undet the <a1Ter,. iiiclud+_ng .he cost oI',snergy and capacitv, aixl including pu:rchascd ppw•c;r acqtfircd (ioxn ar.
affiliate; th4 cost of 4niission altoivancis; and tI3e cost of fedcr.all;r ntanr3atcii carbon or cner y tax^.̂ s;

(b) A reasonable ritlowltnce ir:r construction work in rirogress for anv of the eli:;:tric distribution uti€ity-'s cost cit'
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con;t v it; an c[ectri^:^erteratin^ facilitv or ftx an <t.ti,,. nrrr<ntal expenditure for any elc:c tr;c Lenerating f3c.tlitv ci t;sc
zlecfric clisrributicrn utility, provided the cost is isicitrr: k: sr thL cxpcnditutie occ:trrs ou or after Janttary t, 2009 ,+, v tt,.1J
allou aiicc sl;ail be subject to the construction work in prc gress allowance tiinitations df division (A) of.sectzo .;;^y:Z
U^thu ^es i.rec^ C,'v ir. xcept tktat the ccimirtissiar. tnay authorixe such an allowance upctn th4 inctirrenct of the c, >^-:t or
occurrence of th? 4:,, etttaiture. ;4o such al:tnxanct;for getierating facitity cort5truction shali bi authc+sizec€,. hr ,.,cr.
usilcss thc cc,rtt:i, ^.;n first der(Prixaines tntite prciceedrngtJzatthereis need for the #'aciiiry basedon resonr:--p ,,tt
^.ni;:±ioris subtYTtt_ 1 b}r ute electric distxihtztion uti3aty, Further, no sucb aliowance slaali be autf3orized urrle = She
factIiry's consttu-ction was sourced through a competitive bidproce:;s, regarding luhicli process the cotntr'tssian tnay,
adopt ruies. ?1ii tillowance approved under ci=visicrri (13)(2){b} of this tiectior, sh<ill be estab.ishecl as a nonbvpassahle
surch: rge. t'or the life of the facility:

(c) The estafAishrr,cnt of a ttonbwpassable surcharg4 for thc lire.of an electric generating f'acilitv that is ttwncdyr
npcratcd by the e}ectriri distribution utility, was sottrcecl thrcitigh a competitive bid process stbjec; ^,jch rulcs as
tire comnii^;sir.ii adopts under division (13)(2)(b) of this sectiot3: and is tec,wly [tsed and use:.I'ul or, dxta ter 3::risary
2004, ivfi -hsarciiargosliall aovnrall co4tsof the titility speniftcd in tlreapplic;itii7n, cxcitiding cost re^'mi< dhrvup,h
a stzrc?iF .,..6., d%Asion(LtJ(2}(b) ofthisscction: How+., ^:r, nc, surcharge shallbc authnrizec3un,e tx,_

t;.eli;occeding thatthare is needfor the f'a^^i ,.,-iasrd on reStiarce ttlanning proicwtto >::^^ls:^ bv

1l.e +-.i,. _.i,r=iioion lltility, Addici^naily; ifa suic15aq<. !s : t i•.:ir^d fnr a racrlttv>ar^aant tt) pt i;r,,, .,> <.1

dtv"ion o;t i^ ,,actit+n azx(i a condition oft:te uorttir;t,<ttit-n ,t° the surchargt;, th -lcerrtc ^att^nwil ; shrail

dedt,<tt:: ,, O1:C ^^^:,^utners thct:<.;.acil^r and energy and t1t^: r,ste 7,:.: ..,acd 1Vith? « at :f t

GC^7T),;^ti^. ^.: ^!llL'11. i V^':S f1l7j^ S; ^.1?d^C^£• pr.€rSuarit fo tILSsdlt tSo!':, it Pi;t'y consTder> 3 cj'p):=z'^l rs t' c: ^.C ^. '}I'^iLy

decotr.m s i c; ;> ; mtings, and 3 <tircrn.et:ts.

.i)`1..nr.:>.conditions,csrcharpesrelatingtalrrnitatrousan custon__:;happn ..: ^tte,*ric„^r.crati,.7ri
sttiandbVeb'cKvt2}7>C}t'stt"11.l1itcnf11j1r}^I:^ _Q,G,; ,sal:1i>.. 1.aol317atiorf

perinds, ar=.'. <. _^..zt:ag or future rivovery, v, ouieihave ttae L ft -: t o-israbilizing
arprctuicli r:atnt• rc^aiur^ ret:.^( electric ser ;cc,

Automatic idlGreusc,s ordecrelses it; any z;ompcrnctit of the :standard.serviceoffer price;

j C;ttnsistent with sactictin;r tcr M8.23M v,f thv Rnvised Coclct; both of thc ...Itc

},i) I'rovisions for the slectric distr'butiort utility to secur{tize anv phase-in, ir,c'u i:^- nt'ra :np, c.i, LIcs. off

the utititys standarci service affer rriice, vvhivh phase-in is author:zcd irt accordance wit;isecuvrz 49..< 14 4 .r>% riz^

Ftevi.sedCricfe,

(ii) prz)visiorls fG ^, TLc:?verv c)f.thE, utilit'y. s ct3="of 5ecuriti7ation.

(g) 1'rovi:.toii .^,^ `.ci^ltarzsrtkis^intt, <ar:17Iar . ^ or anv related ^,cr; ;c. . c,ttired for t3ze standard
service ffer; i nc {t t;,t i or^ -for tttc c)t'.u._ sucJ:sen°ir.^ that thecic^ .ic di.ribtstiott titility incurs
on or a2'ter tlizt dst. 4tantl,: d

(h) F';rovisions cz;_t r,i: g, 1110 t^ f tiT,a;±ion servi6c, inc.Ittciing tit•ithtutliitiitation anti notwithsxandipg any
pxovisior. trfTitfe \ , 1X t;; t • , t t . ^::3ntraty,:provisau^s regarding .,int;lc issuU ruteinaking; a rc;venue

derouplin^, andpr< , t;<„^; regar3irgdistribution in.frastrtxcture 4rnd

nt tility+.'k'ti,. ;art:: aizw,, inclui9e a ioztg-tcrtai e tt i , * & y clelivcry

nf,::.ru.tttre ^u^ _. ,_tza:io*a plaii fc,ithut :oi i; r,,amy platipravidi>>^ for t3te, ulility': recvvety ofoosts,it}e.luding, ld.>t

t. .:c, ... .. i nin s; and avaided _. :.mi reasonabte: r3te of ret2irn on such infrastructtire
r_c, ra:. j n<,ti. A's tart cf'its detea7vnatjHat, a., to v:tiuahct;o aIlow in aia clectaie distr$4utiora utiJ.tty's eleatcic scczar3Cy

t,gany nrovistort describe^: in c, kt5i"n f13}(2)(h) ot tht:> secti3n, tlte, con.itnissir,n shalE ex trn'rt:c. thc
t^ .^cf>ii?r u.c -.^IeA:tric distribution utilit;r'sdistribution Systet?t and ensurct thatctt,t<amer^'anc( the clcciric ;€istrikrtttian
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utility's expectations are, ali +nt l and that ttie electric distribution utility is lrlacing sui'ficiettt errtph3si's an and dedicating
sztfficicnt resnurces to thc^ relialiility of itsdistr'ibution systetzz,

(i) Prot=isionstu.dcr u h#cht.he clectric disrribtttion utilit}' ntay imhlcanerit ecattoritic devetczpr;iz:nt,jab t. _^ tian,
and ct;ergy ef!rciYYncy progratns: whiclt provistons <nay al4ocat:, proura!n costs across all classes of custvmer, crs .:.
uttlitg%and thosc:of eicctrie distribution utilities itt the same lic,iding -qtnpan; systeiri:

(C=) (1)'i`he bttrden of proof in the prtzceeding shall be on the elcctnt .ti;.irit5utiort util.ity. Thc corntnissiUit ;halS
issue an order under this di1 isibu ft.}r an iiiitial appIicati4n undt.t tnts ^crtior n[3t ..,,r t;,arf ore hurrdreti fifty dn) s a£ter
tFre applicatiorz`sfilina date and; for any stibseyuent alaplicatirin bt' ihc ^atttty under not later i}3a i swl
hundred seventy-five days after ttte applicat'tcrn's filing date. SG,tb.lect to :.iivision (D) p; tr i; ..s,rtion. rhe:;ianr, t, :att, ,y
atici shall approve or modify andzpprovean diiptictitiun filed ut. ,^. tr.(A; of if at : ir,d,. tE;a' the
ele.:tri;:sccurity ptan so approvezi; inclurjing its pri iiag antt .zll o u,^t;.ri and <<, ji<.: _1:::, ir .,^fcrra'ssand

tyii r1,e recavz;ry ofc#eferrats, is tnorefairctrable inthe^t^ <:co t.1lirrilt- li.u ti:asvtiuald

qtherv,°iseripply unde'r:sec•tiotr49.l'^'y.142qyfheRMset';'vtv.:^ ilth;. ^,.>>rtis,,^t> 5r:,^,^t cas^tt

aySf7l'iCatlokl t'}Iot crltltadr45fl st1rCl?c1Fge LtndL'rdlviStot2 (11)(2),,i) i,l nf tllk65i:.C.fint til:. _t?"rRtt7] t: IUYi :,}3all trts}}re tl?atthe

b r,'.fia derivedfisr ariy: purposefor wbiyh thc l,I.cu,ats xcsi;r^: ^d :,rtd ttiad-0 a v Ji; tclc to those that

bcai 'rl, ,:rclaarge. C)thcnuise, t1:e ct,rttri ission ir. Vrd , l, k1 dsapprovc tlac applt : tic?n.

i?){u) (fthc ct7mtt3issiott modtiies nne r, ;pl;n.t;:inn under ciivis=ut: (C:)(1) oftlti4.4tiic:i. th_ ele.c°tric

flistribution utility tttay withdraw the rcrrnw ..,tng i:. -nd niay file aneK stan -.r ^:;rv.ibc ..;-i ur4er

this section (7rastandc'lYdservi'be<<`=x.rt1JU'^, 7iG`7 r> r,

(b)ift1Je iltflityte!"' k,li::.I4f't tG C ..i.On (^1l';fa) C.! Git.> SCC tonfl[ 4'?`n:M1S5t4?r

disapproves an <fi+pii atii> . ttt_. tL , I -;t^ , ^ectior. tt^^ ;^staat.tt^sian Shall i; ntcF,s,ir> o

XSi3nti!?ue thc- :)t.

increaaes r dccrca^cs inh. ls, st^. `)..: ;,,:Jt Wtf?at offi:r,until.a subseductitol, t.., :ri3t ,^:i: cd pursuastt:c
thissectiott -o; s^c>r„Nt 4928 ;4'

("fJ) ic.^ta;, f.e rat p.ui ,:,iuxn:naeni ., di s1_ (:',i of`s,, Ffni3472b'.l41oJ`theRevised Crade, ifaziclectrid
distrii?u.i-,.,,at.^,^ t..it^^a. ,::teAut•thatexteno,:)cvozttlDeeernaer31,2Q(38,filesanapplicativriunderii:, .,ctianfpr
the ,itlt divtsion c l rt° rion 4928.141 t,fitze Revised C'orle; that rate:plarr ,tcLl i, r: .n:: ar,d
conditir,. 3.< <,_xeby in o p^..ated.into i2spraposcdelecttic szcurityplat^ znd^shall continueir, e-^fi,, u,.. :tt^ <.:-t;;
scheuiii. d tuidcrt.t:c rateplan fitr its expiration, anil that portion ofthcc.,. urityplatt shral n"t i;e subject tv
cumarii^,u;npprovalt?rdisappravafunderdivision(C)ofthisstcti:xl,ri_-^::ar:,tsagste,stprrovi<i lf,ris;div'ision(F)
trf"t iliall not applv until a:Rcfttse expiration oPtlie r3te p?at;. 11w,rl-at ut:ility mayin_:udc ir3ts eleetric
secu.city plarfttt?der tl-Eissectian; and the Liiri;mi5§iati tna3i approve, :_rrci <,pprove, or disapprove subject to
Qivi:sinn (C) cit'thts sectioei, provisid;is for the incremental recovery or tl( icf'cr.:r) ot any costs that are not being
recovercd under the rate plart atzdalsat the uti(ity irtcurQ duringtltai cantinu.i::icrn period tczcornply with s tition 4928a41,
ckivisir>n (R} rsf'sectton 492$.64, crshvisiotz (A) af'.rectr'ou 192M66 crj`'ilteRevised Cocfe.

(F) IfaiY electric se.cus-ity pian apprc}ved un.dur division (C) of this section, excctpfi one trritlldrawn by tl _ t tt;r; <,s

authcsriz,ed ttatder that :iivisiott, lias a tcrnrt; exclaasive of phase-ins :ir dcie als, that exceeds tltrer; vt .a5 ., .,r., th_

dafeof the pian, the couaanission sftali test the plaii in the fortrth tar. a;,d i;' api+licabte,every foitsth y,^° tl;. ^ rfic-: ,i iz

determine ivhether the plan, ir'Ecluding its thea=-existing priciitg arid all -: ,ther terrztts ar,d condiYiotis, in •tatdi:.g a::-^

deferrarls and any fi:ttttre rccove.:v oftlefetrats, continucs to be inntefaeorable. in t'tttr ttbgregatv trnd duritid tt. ,,^maiiiirig

ter tn of ^^4 ; tan as eclni}parec3 to the exl?r^cted results that wotilca trthertix ise ap[?ly ttndcr ser:tinr 492i^ /42 raf , n-r+ 1.t•(!r?

CJt'e •;-!. ":nlnlissiOn)hall alsC) idetiYmii7C the prt'5pGctivee"'le0t o€the electric sCOUrityl}l3n t0^

is suiititantiatly likely to lirovidct3ic electric. dis!ribution utiiir;y wytha,resurn ortcot`<inton euuity that rF si; rrEti iia
er.cess ofike r,;turri on ear:lrnon ecjuity t44at is lii;et-y to be earired by publicly tracied conti?anies, ir c.luat;.^;uukt tcs; that
facc comparable business and finzirtcial risk, with sucli ad3nstnients: for capital str;icturc as may tie apf,rap-iaf^,. '"he
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burden of proof fc,i- dc:inoiistratittg that significantly excessive earnirzgs vvili ncit, occtzr shall be on the elt;ctric
distribution iitilit}. If the sest results are in thc; negattvL or the ccmirtission finc3s that coiitiFZuatian cif the elect.ric si;cuiity
pl:tai will result in a rctiirr on eqtiiiy that is signif:,:antly in ex:ec•^ of the rettzrn on coniirion eyuity"tltat is likely to be
eartred liy publicly traded cotxtpaiiies, inctudin_: i ii;ities, ^hat oomparabic tsu.siness arxi #a.nancial risk, with such
adjustments for caprta1stn.rcttre 'Is ^,.. be ,.ppropriat t..e halancc of the plan, the coinn7ission rnay tertnrnate
thc ctectric sectirity plan, but not :arx.l tt si.a't hawc prnrrid'cd i^ t<+.e•a partieswith nratice.and an opportanity to be
l:card. The cominission may itnpose such conditions on the plzm'. icnninatiori as it cUnsider4 reascnableard necessaty
to accoErtmodate the transition from an apprc3ved plan to the more atisantageous ultent<itiue In theevent of arF clcctrie
sccurity plun's tef7ninatitin puxsuant to this division, the corritni5stor, shall per€nit the continued deferral artcl p..a.4c i=: of
any am(iuuts that occurred prior tsi that terminzttiot: and tlte recove:y nt'those azriounti as content.l-ilated utir:ler that
electric secu.̂ ritytsiar,

(C) With rc,gard to the provisions that are included in an electric security plan utider this sectiot3, tne:corttnissiort.

shall e;csnsider; fnlfowirg the end of each annual period of the pla3i, i+.' an3 such adlustayents resultcef in exe€ssive

caniin,bs its tnca,ured by tivIiether the earned return on com€non ., ,;i:y of thc clectric distribution ittility is sig.Zificaattly

in excess of tiiW retum tlzt i"omannn ecluity that tioas camed dur ir.; che same periiitl6y ptibEicly tradtd cc,cnpijiii s;

inclttdir,g tttilitie5, that face cozitptirablc btisiress aii.i financial rtsk, +xith such aifjustnients for capital stxu:.t.:r u> nt<:v

bc zblapropriatcs  Consideration also shall be given zo :?3e capitzrl requiret7,ents oi'ftitnre uaiutrtitted-inwcsci)r nts in this

state. T•he burden of pre,of for denionstrating tha.:,; i tic,sntiy excessive earnint;s did not occurshall be ott ihe elcctric

distribution uti]ity. lf thc cortsuis5icn f'mc> tha, : u-: ::djustnii;nts, in the agz regae, did te:;ult i n si,s ,̂niiicantly excessive

earnings. it shali reqairc the electrie wility to zetvrn to cotnsutners the a3naunt of tlie exccss ky prosf,ectitie

acljustmorts; protiided thw, upon r:.talztti_, ,uc1, rus, cc :; ::djustu?ents; the cle:ctric distxihut on tsiiiity shall have the

rif;lrt to tenninate the plan and immed7 „t I. `tl.; sin 4pplia:tion pursixant tc> scctir;rr 492S r J e.ci r<. d;' 1; rn:

termination of a plan under this divisiou, ratc, shall bc ss:t oa the ra+.ne basis as specified ir. .i•

sectior, and the conTtr=ission shall.pernf.ir t: ic continued deferral and phase-iifofany arttriunts th;rtoccarred }Znn: to that
tersnirtation and tiie recoverd of'tliase amounts as cciiiicnzplateed undcr f isat electric; security platr; In tt3aking its
detetYr3inaticrn of sis;niCtcantly excessive ea.rningsanac tl., the commission shall not ct+tisider, cfirectly or
indircctty,therevenue,expcsnses„tircamin:gs of az;:Titii,ate _n pa T 01,.c, -unany.

HT.S3'{7TtY.

352 k S 221, ti l; e:f::7-3 1.08: 20 I l'I> 364, § 2, efY. Mar: 22, 2012.

i\it)'TES,

Sectiott ?°4ottis

ET?l`EC:T{)lt rh.l4lw? MJ.41FNTS

The2tll l anaet^tlirerit !c•ti ., t:? i.,tt:5r3t; tury languagc i^f:(B)f2)(f); added the (B)(2)(f)(i) and {13}(2){#}(ii)
desigr:ations; and ntade sty ttc

Case Notes
A'vALYSlS Cor.stitutionality slplas,ication
Rate tettirtg

(:{1N5TITt; TI(?;ti t\L,I'1'Y.

F„leytr,ia5ervice plans Bxcessive carriings determinations i, ttctcrrs 7ttrisciictic,t;
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s^i^>vutnent is cutretar t}ttougIrtttc OhioIZegistt:rfvr tltevve:ck of Jiily li, 2#71 _i through ic,iy 12,,.20€ 3`°

4901:1 t;'tilities
Chapter4901:1-35 } (ectric I7is€ril^titftln ;7tilit {I;LL )

UAC'. An.n. 49E7I:1-35-03 (2013;)

4941:1-15-I13< Fiiin.g satict cnnterit5 of applicat;qns.

^^afla el:^.tfxc La11z j^ ints,,: _^t, ^li ;^^,- ^'-t„ l^.:aiitn fe-tr a^statdar^^scrviccci^'^^ iSSC7),in^thc icr.^, <>fsin ^Ic <nc
«dr[tvp , tL`;Y ^ a ta3rkct-=itil nf.f C"l7otlt, shall cC3I'nply Withi}tc 3:I ^^.^i] t^. .tli ^al£^

,L.l7i>ua^o<.apior,cd-as(XX-X5tii'L-5St3).Twtrt ^Oi,at,l Q:'^
apgls,citlt_r, .:L:f[ h^ ;a,'° i T .c ^ot ti;;i.^..t ^,nt,t ,^ch.ic^; c^,ap. ^c. . •^? aSc^ire^tTCSttirte ^'..^.....:.t.:...t ilit"

pCrSf)[113^1 pl(i"f_i;F tiXj)4Ai i 1.a CCS[1I114^I^. Shall bfe, t7: y.lr©i1C3lYaildc"tI7sWE,. fi}71]', .T );i(ti{) IF =TlyOt^..Lttt(iC

electrscu t t. '_; rar.o, ^e': 11:,.'t+totd tcst.•,:otiv ahallfitllyst'ipportall scbcdule:att,^ :i;art <-.uc^: ^„et^tzfed^

by theelcctric utili'ru.

(I3) An SSO applicatinn that contains a proposal for ati N;R« shall cott,pEj.with the ieqrt .; _n .ts ;: rt,rtt: belou,^,

0)1 he fttlPowitsgelectric utility rctiuiretnents are to be denror3stratet# ina ,c.p.., j'v o :^,.. <t„rtdard sst-vice

ot+cr:SSC> appiicat;on 1?roposing a market=ratu c>I'fer MP.O:

(a) T1ic +itility sbail estabiish one nt`the 1`oliowinI4: that it, c+r itstra nstriissren '. Tlii t^:.tcr atieast
onet regionai t;atast:Iissictrt nrganixatiort {RTJ) that ktzvs Iteen appros'ed fry the ^ederc^l i;r.er, n;r tixsion; err;
if t}ie .I tric utiitty or its transInission aff-siiate does not belang te an ziTO. then tne elect. c .ttiiits L',onor:strate
titat sltc. , t.. r c-ot;ciitivng exit;t wiih re^ardto the transmission systeIxt, which incluele zzan p, rt.alc. rate s; r^< ct aecc ss
bvgcqcriItionstrpplier8, and fza.ll int.rrconncctinn evith the, c}istr^ibutiqr griti.

(ta) 'i'heclcctric uti(ity shall estab}i.sh one c5ftha f(allowing: its itTO retain, a,ii iitdc,^,cnrl.ezlt mazk:et m0uitEit
..rc; : t;..trhetfunction ar!ri has the ability to ic3c;ntify any potetttial fior a tiiarkct paiticip:int or111e e?:;otric i:E:r; to

power in a.ny enerey; capz.cit.; ,<rndiar ancillaa-y setvic< tnG.: k':rs }jv virtcte of access to the .'i arirl can: t;;<=rket

partic;ipant"s data atud pvzs n:;el atttl has tt;c abilitv to F:.c i, tly niti^ate the ccmduct nFthc xnarket partic.ipants so as to

prcvint or pr,-o1u,i il., -.:,^^.. t.. uf'stcch market power by <itiy macket participant or theetectric:utility, axthe electric

utilitq,^L._Il that I-: r: eqarivaletrtfi.tnct.iot< esists -which can monitar; ident€#vand mitiiiatc cot7duct associatucl

wwt(t ;tkie exe.:.;:;z^ z)tsutzj3tnat,.etpoti3sor.
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(c) The clcctricutility shall denronstratc: tl:at an inde}aendent and relrtab;e source afelectric ry ,,t

inforlnation for any etlergy prodtzct ar seiviceaecc.ssary fnra 4vinnitig bidder tofi.ltfillthe contrautu^t1

restrttzng from tlie ciimp .tititie biticzing process (C131') is .pui3ticty availabla. The information rn; y t<<`it:,: nuO a
pay sttbscrilrtioti srt^ ice, bnt titK pay subscription se#-trice shaEI be aY-ailable uliJer stalitlard pricinz^. tc.rr,;. ancl
ctrnditaons t(i anti person reque`trin' , ;1 st;bscriplion. "l'he ptlbiished ini'om,ation shal2 bc represel. : r.e c,fi'pi-ices and
¢llanges in priccs rr tbec3cctaic u.il c3,:;:tr,icity m.arket, and shatt idtntify pr'scing of b#a pc.r i: 2nd off-pcafi energy
productc that *eprese;nt contract: fo >elivez-y, enct?i33passing a tilne fiante begilining atleast twci years iFo:i7a the daie ti>"
tlze ptxrslicatiott. The prl6[i;;hc;d infart„atiori shall 6e: u sr a: 3 or, ,ttle:tst a monthly ? asis,

(2) t'riortt)e._:..,,..',tngy anMR.t3 tlc3er t,o:: 1^)2S. .:Zta..., d{,-,r?e. an etes.tzte l,t<iit
shalt file a plan fiu a C--i^' rian,
consid.eting tllternative p;;ssible ix^l< <. ,ds<, :, acur; tn_^r ?=:^,,+ { f;P plazt tt,;:t i,; bc u;ca ^r esi.:hlixh ati 34-RC} s;lall
include tlleFoIlowtrtg:

(a) A colr,plete 3escription of the CBP plan ar j t:tirr r.. t expla n t t^ul si.tppt:,rYing each aspect of the CBP
p;an.Zt,_ shall inciude a discuss n7 o;,,,,zv pn c^'^ss and the
retaii rate dcs:gsi tnat truiy be proposed in the C}si' p? : !he c(r .,; ti;.u .;:t;l i:3.,:. .tt <r^l,,_^.<^icrn of alternative
ezlethotis nfhrUcurement'that:wereconsidered ant! lht s<k:k;ior: 01' itt^ C'B?nt t, :,^s^ir presentcd. Titc
des£ription shal)atso includr:san explan3tien of evet-y l-rropo:,_1 :a:y atidwhy the chargi; is
lrrolaosed to l^^^ non-avoidable,

(13) fornia tir•.. ancial projs:ctions of the;rffcct trf ttte Cl?i' i;'a.n incltiding implementation of
di vision (Er)j o* srct:on 492$.142 of the Revised Co<ie, upon generatiU, t. ar.cl ^::stribl.ltion of the eleetric
utility, f'ar ti , du .:±icail riy the Cf31' plan:

{t) Fr:3jectedgenorationf transsriissitul; and E3istriGution rateiittpac.u: r,usf:,nierclasa ansi r..u tOr thc;
riuratiort crftt c C1 1The electric util'sty ,ball.clearly indioatetrow prrrjectec _r,ng p;:_.; q ^ed r, ,},is
purpose ^.t^em dezivess.

(d) L7ctailed det;criptic-It):; of how t2te CBP plan ensur,_s at: cipa.r:, r,ar:;c ;al, t„rert ;€^nrlieti#ive solicitation

th1 ::: ^.ozr^iytezxt s.vith artd ativances the policy o#'tiiis statc .,^ ,,::a<.;t,d i. ; ;*o ofsaction 4928.02 ot

t, Lod .

(e) I7etailed deseitptioris of the customcr load(s) tca "bu serveti liy fhe hinr. r. ;>.m+ factors

Uh;,t a7ay affect such customer ltyr}ds., rl c, t1c,•.r'Eitiozts shall in+;ittdc:,btttnntbE, ro. rcnd subjtviar,n^ deJinetitcsr

purposs:s, load and rate class siescriptions, custorr.t3r load proiii.., ,*hw

^.1 ...dr,t tassforQtleartttlzetwonrostrcecntyears,applicabl t..:;fs,ii,vtortcaia;tcr,l)ir.-data,atidpiansfor{
ir^; [7r :-1i;lr:ta.tntn^tolt)at'^r2t^t3ctionsel9£r^£f^'iCiF;I1GV,re]1LWroy,,advanC£t^ei^5r^1.3lld.t;i'...^c:.,:

PSJeT`'^; t< nt c.i0;>,=., 11 i:IqSion]t'rswlll best*,rl"eti pursuant tCJtirtlE-flt^f€r^,:1.,<:._1 L>, .a, ::a'.t11C p7 c.in5, the E1cscl'ipt3orls

sball ;: i}intntlry tzf available clrtt)t :cuarr,€ittathe price elasticity of the lciad. :1ny tiYed toad providis to be served
by riawt i) shall be described.

,'rrns lf the gcr;cratic3t, tia ,'3ted servi=-' ^:Mt ar. trs b: pcv7d,:u by *he ivinning bid(]cr(s)•
T17t at'stlYlii7irilttn), C2paclC .:]Ci-y, trar'3rlll^: 'i .:'.nC('.::;'^81'.c Fldcqilaev scr5/7CE;5„

zrtd thi;', n 0ti^i.ig wIziclr gztieration antlrelatedsor are to bc hr't ;pt'tor.>shall £lc^arlyindicate
whicn :;crvtccs atc to $e }?rovld4tl 7y t.he ,,viianititw bidderts) aiid which setvires ar : tsY providLel by thr: electrlc. utility-

(„) L7raft eopteso3'adl forrlrs; cGUltract.s, oragreemcnisthat trxlst be executed dur'a:'rrg tir.u^,>n coltlptcn t,;C dlc
t',I3P.

(h) A clear clescril7iion of the prul?osc ,.,,tb-dology by which ali bids wflnld be evaluatetl, in sufficient ilcrliil
,o rliai bidclers slnd otE)<:)- otrscrti-ers can asc;urtain th. :^ ..:uated re suit of'any bids or lieti ntial liids,
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(i) TheCi3P }il;i:n shall iiicludr: adiscussinri 4rftitre-diflc.r ntia : pr. .i ng, dynarraic retail pricing; ttnd other
alternative retail rate r,t3ti ris <.; .: v,ere consideredirt tlte de.eloptr:ct;t C,:F3f' plan:A cleac de5cription ot'thc;rateu•
strurta:re ul.iniately cliosen b4 the electric utitity; the electric titilit}'s rittic-„atu for srtection of the chosen r:tte strtEcture,
and the nrcthCitloiofy by ;vhich tlie electric ittility proprjses tU conve:-t ihe winning bid{sl to r^l :il ,;tcs of tite ,:lactric:
utiait;r shall beireludectin tite C'k3P plan:

(j) Ttre:f, t tipplic:atioit tor a market rais olfcr by 4:: clectriG utility that as ctf:ttily 31, 200$, directly owned, ist
whole or u; liam ojr:'vir3ng elcetric :.;s.neration facililu l-- ti;ai had bein used and usefu3 iri ihis state shall inclttdt a
dcscriptton ,•:tl:, s. trii utility's proltto;cd hlesiiling of the t'F3P ra.tes for the first tive yiat-, of the market r-ate oE`fer
pur6itantt^ ;sl:,r,ofsectitin 44•'.1-?oft1':e,cdv'ode,ThepropUsetitttendittg s1,3a1lshow thegeneration
ser-viae pricr:, :r>a: u%ill ; e titended ti,3')^ tr:e wBPttet•. rl uinos3 rates.a,rd artvdcscriptinns, ftrt•niulas, and/or tahl'es
nccrssary to slr: , ' hc,w the hir;nding wi il tie accc?zzzpli ^ r;cd. I'lie proposed b1LncEirl; sh:' 1 show all adjust3me,nts, to bc
rna:de, on a quait , 1; hasis, incictded in the ;etieratic?n service price(s) that tlie rlec t i_. ;irs propcases S<tr cttangci m,
costs+a1'fuel, pi3rchasc:dpotiver, portfoiio.requirerrtQrits ane r.nviroritiler*al ::onipliallce .i,cu;rcdtiuriirg tlic hlending,
period. The electric utility shall provide its best.currentestitnate af ant.icipated ^rcilus! r:;t aiiicittiit": for the duratiorresi`
the Eilt>rtding period, and compare the p:u;.'-<<d ..,a> . i,;:;n r, r•.,r, sir Iirices urtdzr the CBP plan tc, the projects:d
adjuslc.d generation service prices urtder its prc:posetl elt-ctric sc;curity p1:,:r,.

(k) :1,;: cl, ctri:; tttility's applicaticin to cstatil;sh a CBP shall inc9utie :.::.. •!:,>>;at'rott ris necessary io
uenidrsstt<.tr, :, i,*etiteror nFat; as of'3uly 31_.2008, the clectticatility diret;tly owistd. iti whole or ittp3rt,.iiperatirrg electrie
generattoti fa,.i:itics that had been uscd iizid useful in the stateof Ohio.

(l)'T•ilt; Ol' plati shttll.prnvide fctt•funding pf a cotisttitantthat n.'rv ties,-,leczesi iiy the cotnmissiptt to assLssaiid
report to the commission on tlie dusigr. of'the soli,citatior., the ovi;;sis;t,t o t!;e E,;dciinn ;;rc,cess, the clarity of the product
defaaitior, tl?.ofettne, c+rsenness; i,r; <...nspas ticy oi rtc t•^c-ss thariizirket factors that iiotttd
affeeCthcscilicitntion.andetherre;-vactcr:r. ,.. o:-^ tlirecti:iaEi" +trf!rt;tl,•,..^`.athl2et,uvc^QftheCosto€sucli
constiltaut(s) ti?a <... ..,al td4„ tae c1:c>.ri^ r iiv ii s^.5z

(m) The C-tl' plat: s:.:±1 i-alridc a ci.., t_,. ian ofgcrrerat._,tscr. J i-, ^ ^ur•;,i:_r,t opttuns that were consicleredin
deueloprttcnt aN ,e t i>i' ;^. ,,• i ,r-1 d+n^ ;^t^t aot limited to po:;f to f,rox;urement., €orward

j}rt)cTfrenleTtt, clectl`iC UI?1't ari d lj4leAd arCj,ft1T, :A^ tt.?";C , aI::fi;M, .izlIh;:fs, andSpot market pltrcl"tasCs

and:salus. The C^` 3P r,l^t, s;AZli alsc, :ricludc ^.̂ tc rationale €ttrsel^ t;. :l c;t procurement options.

(ip) ii:e ^,.., ^r3"^ : J lt,v shalt show,&' : t,a,'^ oC its C£3P pi, a;,. -relationship between tiltc l'.;r ar,rlttre
e1ecti'tc,ra't 's ', cn,trply ttttth sel, r_iatt. , es,e; p, :'kfU,.ioqjui:c:rtontsof section 4928:60 Re.led Coc;>,
asrd energy :zfica,ic_•; requir: nents and peak clen:iand redu4;ticn ref,<tirerr:,lts of scetit>n 49213.66 ca tite Iievised L,-cic:
The initial filitin ot : C'1_3P plar, ^}ial inctude a de:t?iled accctttnt of . ',: thc ;ilati is consistent withand adi as7ces the
policy cfthissta. as delineatet#ixx ciivisians (fi) to (lv') csfsecs.•,n ,^''c.t1 of the 12evi4ed Codc:. Followiiis the initial
tilirg, subsequent ftlittssshall include a<liscttssior^ of liow r.<t•-, policy continues to be advanced by theplan:

(tr) An explatiatior, of known a,1d atiticiptitcd olista: i ti t:, t ttiay cxcate difficuttie^ ;r for tiic adoption of
the proposed bidditrg process:

(3) The eicctric utility shall provide a description ofits c:orjtorate scpat•ation plan, adoptect:pursuantto secti:>r
4928:1? of the Revised Cisode, in'cludingbut rot litrrited to, the osrrentstatus of the corporat, :eparation p3an, a detaled
list ot`all Waivcrs previotisly issuetl by the commission to the electric iitiltty rr:gardtnf; i ts: sc;i,aratirsn plan, and
a titnelittc of atzy anti;;ipated revisions or ainendzni?itts to its carrcnt corpor.ite separation ;.«< on rilc with the
commission ptirsitantte7 Cliapter 4901:1-37 o#'the-Atiniiitistrative C;ode.

(4)Acic;scriptio>. ofhotiv t'sie elc:etric ittility ptoposes tra address gt}v;erntiar:ntal ag;gregatic7ri progranis anel
imfijCr-ir;ntatianu (1):ztnd (7<) of section 4928.20 ofthc Recvise.d Code.APP, 0028
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(t')A.r+.5fiC3 application that contains a proposal for an ESP shall coanp€y witlt the requirerrttints set forth bti€trw.

(1) A complLto i3c:scription of the 1-S1' ancl ti;.stiinc ny explaining anci supporting each rasPe+.t ot the, ESF.

(2) Pro fortria fait<ittcial projections ofthe cffect of'the ESP':s iinp€cnicntation upon the e€eeti-ic utility for the
dur3tion of th eESI', togetlier Yvith testitnony and ivo? l p<tiier: suffis;ient to provide an undcrstar:ding of'the assttniptions
made anci anethodolo.oics uscd in detivingthe pro iorn. projeetioea4.

(3) Projr:cted rate iirtpacts by custotater c;lasslratc schcdttlesfo -tl t.,.,, ,i _^* tlie ESP, including post-FSP
inipacts of clt;fcrrals, if aity.

(4) The electric tih11i provcric a de.scrilrtion ofits rormo ::,c .cparation ptan, adoptec€ pursu;ir:t to seiition
4928.17 of che Reviserl C"ode; ir iudinr, but not lintited to; tht. .urr" c.it:.tvs of the corporatr; separation p€an, a detaili(i
list tifali is3uiKtl by th-^ :ommis:;ion tc) the c,l„tt i.: utiiity recarciing its corporats: scparation plan, and
ai:u.el:,tal," ipatediCvision,Or;1ancr.(:mentstoitscurrcntcorporatesip;iratiorp€anontilcwitlithc
coti pu., :I_int tci Z hapYer 490 t- 1- i7 of the ,Rdministr3tsve Code,

. < SeC'iur 1 .,f tiie i:el sed Codcrecuired c.ach c€ectricntility tnYile an oplr.2ticinal

suppori plan a p. 1<la» T: u,;lz clcctrir, uti€ityshall provide a statenaent,as to whethcr its

trpctsoonal strp>port-p beef3 impl n <-:nted and vvhetlier there are any ou3standingprob€ems viit€r the

(() i ^ .':crij7ttil:t:o:f holYd€te electricutil5ty proposGs toaddres5gove223ntefti.al 7^,.'1."ri'.4:atioF7 prot,r£tnifiapd

innplenrc:r.taticin o.f div isio ^:^ i.), (J), and (K) of section 4928.20of the Revised Code.

(7) A dcscrahiu;i r,t ?ffect on lzrgc-scalo gvuernrttental aggreyatron Qfany uttavoidab€e gencratiou ch=+rgc
proposed to }st the ESP.

(S) T'-xo r,. ti..l filing for an 1.SP s3}all incltxdea detailed account of laoNv the i:SP is consistmt -with ancl advances
the pt?iivy of th,s t^te,fls delineate, ur, dl;^, ^ions (A) to (N) of section 4928.02 of the Revised Code. Foilaw=ing the initial

subsiqt,'.rtt ^ state policy is advetnced by the ESP.is[ir2fflir^ks sh-a ll {t}ct.L, tl•e s

("9) Specific itaf'ormati<an

"JMsit n(13)(2) i)f'SectiUn 4924.14.1 of tls^• Revised Code authorizes the provision or inclusion in : n i_S1' uf a
nambet• of fcatsues or naeclianisms. To the <jjt €ectric utility istcluties any of these fcatttres in its v 'l:alf
fiethe totrospt?ztc#ingiitformation in its a:pplication.

t:i, C}i% ision ( Ei)(2){a) ot'section 4928.1,13 of the Revised Code authorizes an electric titilitv ta inclutio
prvvisii,r.: forthe auibmatic recovexy of;fise€, ptuchused power, and certain otller specified costs.An applicatiort
including such provisiot;s sllall include. at a nrinin3uin, the infor.nation describecl below;

(i) The type ot`cost tYfU electric utility is sc*.ek3ng, recovery for under d'tvision (I3){2) cts secticrn 49224.143 of ti:e
Revisc.d Cvdc- inclurIinc a surntnarv and detailed description of suclt cost. The 6-5cription sha€1 incluc:e fhe plantts) that
the cost .. .. ,ir:s to as weil 3s a T3arrative pertaining to thL• electric utility's p-ocuretnei:t policies and procedures
rcgardi; ^-; s;zcla cost.

(ii) The electric utilitv shall iiTclttde in the af:pEicatio;: any bencfts stvallabtz to t€se cl<>etric utiliij- a, :. result of
or ixi connection xith .such cost:, including htat not lin;ited to profits iioni cir?ission allowancc sas`cs anet ,. c:. ,.
resold coal cozttracts..

(iii) I'hc specific tncans b;= whicla these costs will be rec:ovLrcd by the electric ati€ity, lia this spec:ifscation; the
eiectric tati€ity riiust clearly distiaif;uish whethdr those costs are to be recovereclf*oni all ttistribnt.itin custon.ters or only
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frotn the cti:ioauers ta.kiiie scrvice undcr the ESP.

(iv) A con,pleta set tifwcsrk papLrs supporting the cost must be filed with the applicatlotr. Wzirk papers ntu,t
incluci'e, bttt are not Eitn"itict to, all pertinent docunrer,ts prepared by t`ne electri.cutility 'for the application and a narrativc
and other supi,tort of assumptions made in con3pleting the work papers:

(b) Dr`visions (B)(2)(U) and (r3)(2)(c) of sectiosr 4928.143 ol'the Revised Cor:lc, sartltorixe an electric eetilitv to
include unavcrruabte sur4harges frsz s:onstrntxion, gencratiort, or ettvirs.tinrnental,:xpenditures torElectric generation
facilities oNvnedor operated by the etectricutifity ;hFty plan which seeks to inspose sureharge under thescprovisions
h3ll include the tollowittg sections, as appx•opriate:

(i)3'l3e application rntrst include a description oftt;cr projected costsof the proposed fae"ility. The need fortlze
propmcd .`scility must h<zva already been rcvtew<e€t and dctcrrn; t- l by the conut7issian tlirougi^ aci integratcti resource
p!annng process fited pursu,aat to rule 4901:5-5-05 o, th-^: . \ i:ainistrative C,orle:

(t6) "T'Iie alpplication must aisa inelude a pruposed),rtx, ss. <;;ri^i/:ctti; mudifinaiion.artei approval by the
cotnmissron.forthcco.rtapetitivebidf.iingofthe construction oI ht ,Ir,less the contn3rssicinl.as prcViossly
apprvvcd a pro4css forco3-tapctitive bidding; 'whir:ta woulrl be apptt`rab;(: .^ '.i,sc `pecific faci#ity.

(lii) An applica!.> i^ wiich In oviiles f«r the recot'erti< o; a rea.5>t,al tc al;owattce .'oz constructii3r tis<trrk in
l'.zll>inclilde t d .:il d o^--scriptia:in o(`thc actual costs as ofa date ce;tain tor>? l+rti tt:s applrcarrt seeks

cietailec3 des,^aa .:orr t the nnpart a-po;frates of i}re pro.posed surcl^arge; ar-,da ccaionstrat.ic,nthat such a
construction work in prssgre s a,fiowance is ;onsisrettt with the applicxinie litzrm;<trons r,f'di i-,ivn uf :;:ion 4909.15
of the p.evtsed t',oi3c:

(ivj An a;rlilication which pro;ridis rrsctsvery of a surcharge for, an electric getic^ration facilityshill includea
detailed c#esrripti<an c>f the actltal cost , as of a ciate ccttain; #'or wliich the appJicarlt sacks recovery ancl a iietailiii
tlescription of the ur pttct itpon rates of the proposed sttrcharge:

An apptication *?daich prcn•ic:cs for rotoveryofa surcharge for air cr ctrrc iui; facility 7:5a11 includ.c
thc propose(i terms forthe capacity, ettcrg-y, atld associatedrates for the lifc tsf the ac kii; .

{c} T)t;l;s;on 'i3)(2)(d) of section 452$.143 bf the IZevisea Ccrtte aut}iorizcs an electric tttility to inclucie tcrins,
cnnuitirsns, orct: ..: s re':rted to retail shopping by custome:rs. Any tppiication which iracludes such terms; conditions or
char{ es, shall iizc:r. fa, at a minimunr, the following inforr,iati=

(i) A listing of all co;nponrnts of the l:Sl' which would have the ef#'ect caf pruventing>tirrtiting, ztthibiting,.or
lironitrting custUrsrer shoppittg fer rctail electric ce:r.cratior, sercice. Such cti7mpvnents would inc,lude, but are not limited
to, tvra7s and conditions relating to shopl?ing ;ar to retttmitig to the standard service offs:r and atryunavoidable char{;es;
For eactt suc;r ec,rrapotzent; an explanation of thc-coniponent and a descrptivc raionalo and, to Yhcextent pcissihl€; a
cjtracttitative justi#ic rtinn shall be pi•ovided:

(ii)11 Le:;cription atit-4 uu.antificiatii}n or 4st:rnatic7ti of any thar-es, utticx than those itsst?c;^ttc(kvith generati€xi
expansion c7r ettvirtrwneritat rnve.stincnt utider drFisiorzs (B)(2)(b) and {i31{Z?tc) of section 492^ the Revised
Code, -wlaickr will be tfivfen'ed for- futtire recovery togethLr tivit}r thc; >.;arrying cEtsts, amor4i7atiocs ,;;;, i,sds, and
avoidability of such charges.

(iii) A Ir,tii>t;, rJescriptiorr, and ciuantitativc }ustsficatsonofany unavciidablecttarges fi3rstariciby, back-up; or

suppleztrentril power.

(d) i)ivision {13)(2)(c) of sectirats 4928,143 ofthe Revised Code atatbcrz•i7es an electric utility to inclucie
prcTvisions t"ir arttoaiatic increases or dccre.ascs in any corttponent etf the standard sen-ice of[er price. i'ursuant to this
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autrzority, if the ESP ptc^poses aptvrn^T:c Sr t s.:; :rr decrcases to be:unpTerrented durirag tlte Tife of tlte plan #isr any
coti7parcnt af'the standa,d ser•ice offer, o j.t r thxn'(hose covcretl by vt :;,a r E i a) of se ction 4I2$.1 43 of the
Revised Code, the electric util;ty rnust priavije in its applicatioir a descttptr:,u of the eompanezit, the pcahnscdzizeans fisr
c.hanilrng the cot=3pozrent, atad the pro,pase-3 .nean for wcrif}ing the reasar. bler,es.;ef the chang€,

(e) Diti<asion 0' ^>ection 4328.143 cif the Kevtsed ('ode authorizes an electric trtility to :nclude
p oti>istszrrs forzhe se4urir,?. t;c,n of authorized phase in rccovery oftzae staridard 5c;r,; ieeaf fcr• prfce, If apfiase-in
dcfen•ed assetis propiise.' to he;sec;urittzed, the electric utiliey shallproride, atthe titrzeof ad applicationfor

securittzrtion, a description „f the securitiz,atinn instrutnc;nt attd an accounting of thrrt sccurtt ; ;Frclucf;n^ tht
dcfcrrr_d cash flow dtrc; fo thc phitse-in, carrying chzrges. and the iticresnental cost c,fthe The elc,ctrt;;

u€ilitywill also describc• any effora minir.lize the increarrental cc»tofthe s; curitizat:ion. T'nc electric utility :yhal(
provide all dttrmmentatiun a+sociar r.^rifh securi€i^atton, 'sn^lt.d ing but not limited to; asunarnary sl7eet diterrns and
coiaclitions. The, ic ,.tality sha'l .!4 provtde s earnpdri4c;:r e4i costg assaciated vvithsc curiti7atron with the coSts

ass.ociatcd witliother tornr of fznaming taderna.nsTrate that s€.curit.izatiorr is tftc leastc,ost stratcgy.

(f) 13rvis,an ( 13)(,Z + ) n€ sc ctror ^y , 1 c;t thc fite,-r5ed Cc?dt, ,;tthorizes an cfectric rttilSt} to inciude
prnvisions relrttinl; to r 3n n tlj < i;^t ,h caicu related t„^ t.::.r. d, i : idtr (A)(2) afsection 492$;05 rsFtheReit^etCoelestate.s ,t,t; Ct,p*;-rs4945.and49fl9 v;:?},t-^ ii is 1c`,>r3e ctizrntssit?ttsutlrcrrit}<uttder ! t, ha :r s} Il t t, cJ ° tcr irle for the recaver,,, il, rotrgtt a r^.^;^ c 11.r rider onan electric
><iistribu on r.-114y ,. drstri',uttc,n i,tte.1 ,,l^tran,m'.::;t^^n aa,d transniissien-related costs ^rftransntissiivt related
reveriuc tncludrng.anciil u} l tre, cangesttan cost i, nect -. >n orehargedto tlrr. zfil 6y =nc federal,,nerg}r
rerulatt io.ri,Yt;ssir^n or a rer.nal trans:massttzn:o-;,r irtdepzit:dent tnii7,rrstssirJn c.perater, arsinrilar
orl;attia.,t : en 3pprol ed by the tederal ene:gy regviatd

Any utility ^hicfi seeks tn create or madifv its tranr,ni ^:;ion cost recouia.ay rit{er in its L^S?' shall fetc thc ritii:r in
accordance with the requirentent5delinQat4 in Chapter 490.I:1^36 oithe Adttiinistrative t_`ade.

(g) t3ivi,ion (B.)f2}(h) afsecr,trn :43 qfthc Revisec# C:oi?t; ttntr,orcs an electr,c utiiity to iiielude
pro vsiozts lor a1ternati<<e- regulnritsr rnccir^=„5 :r s1r p c ,i*rrs, ipclucling rzu^,!ntct,.ean.d tnodernizatiars rncerttis=es;
rclar ,._ tc, distribution service asliazt oa,, LSt,r tsi ^ a trur..her oYrnz~c t, nusws ntay be combii:ed within a plan, fUr
cach , <tt7 rnechan,v ,; rp.rr,n au , te e)cCt rc rtr:ii hallproyr ,^ a,rt a1 i: diiescriptian, tivitli supporting data and
tnforrnatrrn3 to allov anrlr,c, ,rc c i atuation of exch p, c pt, a.l, the praposal adciresses anyt;ast savir,g;stzi

the c(cc ; t'^ utslq cc-stsecovery,ur,4' elec nu,i4ty and consumer interests, I:x general, and tit
rlte eNfen .pplieable the OectT vutr3,.y s}iaEl also ircludE, f:n ; ch : c,,arate tnecTzanisrncr program, qrfanti:ficaticrtx of
the estint ea inipact +on :rates o.r th^ r;n af•any prvpo c.d rt:odcrnizatian plan; Any alrg3ication ior an iia.`rastructtrretr,adcrniiatson plarr shall inyturt^ 1r specifie -::qui;cine4ts:

(r) A descrptiorrafttze itifrasir , rur le<,icr .zstic^ri^plar, irtcludtn.,'.n,i nc,, tiit.itccl to,tlie.electiic utili€y<'.q
c.xistitzgrnftastrtacturc, it;; existing ass.,f  .;-_ss ern, ?.t s, 4tc,zt and related wapabil:ties, thetype of technolog_va.ndrc'asort
chosert, the pa ri.Jr r service tepritQry zt ;-erc tper<cntageof custoinersdirtiutly itnpactcd (nen-rate impact), and
the iFr.plemtntation s.,hecluic bygeographic: locazian andfar type aFaeti ity. A drscriptiart of arry comrnutiicatisin
infiastrttctwe inctuderi in #he irfrasf.ructtnt:;innden;ization pli}n and -- ;t^rirIg, ctrstri^iutinn autatnation, nr cithcr
applicatio€is that. tnay be sirpparted.by this contn,unicat'tan ztift5tructure shall be itxeluded.

(ia) A description c>f,'tf•re Eseatefits of the infzastructurem,2tletnizatian plan (in total antl by activit; nr tupe);
inclu<firtg but not Lirzitedtta the follQwing as they nlay apply to the plan. the itnpacts czrcurrent reliabilit'v, thc nv€ti6er-of
circt.ritsitnpaete:d,the ntn.iibet of custonters impaeted, the tirrainag of imp,acts, "Vhc;?fier tlteirnpac.^t is (tn tltc frcc}uertc..yo or
durariun of cautages, rv3tether the inf'rast:ucture moder•nizatianplan address;.s pritnary outapc causes, what prnbleanti 4cre
addressccl by thL in.frastrercture snodezt3izatiijr; plan, the resttlting dollar savins;s ancl additinnt}i cc>sts, the activitres
affc,ctedand related acconrxts, the cii3sing of savtngs; other customer benztits, aitd :;ccietul !?enc;#its: 7'Itrough tnetrics iind
zu.lES.c rtes, the infrastructure modernization plan shaxl includc a description of ho-w thi pert'nr.rrattce and i5atct mes a;'
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the plan wili be measured.

(iii) A detailed ciescriptiisn of the costs of the infi•astn3ciure moderr;ization lalan, inLlutling a breakdown of

capital cost<s atid operat.irig and tttaintcnancc cxpenses net ef any related sav3rtgs, the revenue requircnreftt, inc:ludiAtg
recovery of stpmded iz3vesttnettt related torepiace+.t3ent of un-depreciated pia,nt witlt nexu tcchnqtogy, the imp;3ct,o;2

custolner bills, sexvtce distuptio:ls assciciated with piai3 ittiplenrentatior3, and description af(aiid;iicatlar ualue ol)

equip3ncr i tr.: de c>bsolescE;nt by the plan and reascin for c;arly plant rctire3nent: The int;asteticture ir.nrietni.,ation
plan sYtall also inc,lude a description of'effitsts.tuadc. to mitigate. suciZ strande<i invesrnrciit.

{iv) AdctailCd dcscriptiLln <)fany propGsc',[iCost recot°eFy, n]echanisin, inclutli,Yg thC cofnpotlfntSofany

reguliitnry asset created `ny tlre irrfrastructure tnoderr3ization glan, the reporting stru_tu::,: 3t3d sc}:edulc, and the pronosed

prtrcvss for approval=f,,! cust rtcovery arid increase in rates:

(v) A tldailc 1,_ 1^r,iaria.tion of htiw the in.frastruLture niodct7iization plaat aliat:3s customer and e:[cctrie utitity
relia#rilit :nd po r au:a,t^ - x,x^ctatioPsby ctsstorrerctass.

(!y) a)i;i cs f t;;( 3tt, ;, >;c Uu, -t a r;-3 nfthe 17:evi5cd L't3de authcizzzes an electric utility to inctude
prtRsISISkS,iI, aridCnCr;}'C_I:.C1CYi ûyprp£,'rFiI73S..^E2r5'1i3r1itCtithissCCtion,.-tYiC"

"IP,Ct,7^itflif J^ ..J)l ftlie<pr^h Wltli COSC-btTilefi$ $t3'c1,4`yStS OrSJther

tFiJi:PiJls.it«e..tP?J,.i.." t}.;..3lCl iU t^^`[Cl7ro,fjYrairt'sPrCBT.'Ctedpi£Et0ni't3tes. .. . .

^{It3).-^ds3it3cu .1 r,x; n ^' i^^Yn3 ^aior,'

D3Ytsion : (Fi allt2 t F..I'::C',. io31 49:514 3 iZ; t}3,; Revised. COdC proviCleFOr te5tsof thL" ESP with r^T(.(it :u

142:8:143 © 1'tY e Reviscd C,odei:g applicahtti: on11^ i l an lSl' ua3

a term e,xcec'sin^ t ,rc, .nu lu :.arningst3eterm€iiation tk) be madeirt the fiitazth year:Dr.:.lun(F) nf

seet'ion Mt o. *t;._ R,;:% ;_(^<. C^ Jr, ir a^.v ).S' atad exarnities earrzin;s aftcr each yuur.ln eaclrcase, tlr+r

burdens f prvoi r., it..,,jc rctum rrn is not sigaificantlv excess3vci4bornclsv the electric urili- ty:

tlie :;;s,,,<<1flo£`sectior.497-8.143oftheRevisecif'ode,tlieelectri4catility

shall pr; vicl t n r,nn, ac c_ . ialv=:is demonstrating t..L retiiriz on etluity thait was ean3cri durirtrr the year and the returras
on ec;uiiv . i,uur;r, t`w perioci"by puhiic;y traded :o3npanies that t'ace coml;iirable business arid financirl risl:s
a,.s thecJcQt.:c uti.itsin aJ.lttioit,Ette etcctric utilityshafl piovite the fallov"inuiri(i7riitatioii:

ti j"i 3_ federai cnergy regulattiry co3ninission fiartn I(f;•:F,FZC #i,rrri I) in its eiztirety fot L!i^ perind
u Jer*eviev, ( li.„tect.rccofflityinayseti<prottct;ionofanycontidentialarproprietarydataifnecessarr-;,lf'theFElit.

iis nsst ; li.e e?a:etric utilitv sl3all nrot-ide baiitnac sheet anc3 inconc stait:z7tc>nt in€brn3atirrr ofat leasttlu;

e1 c t`cictait t3s requires3 6y 1REIt_C fonn I

(:0 `fl3e latest sccurities and c.xcharigt?.. eo3r.^. ist;ivi7 f(irin €U-fC- in its entirzty. "1'hc. olectric utility rrxay si:ek
protectiaa . t.,)ni"idtintial or proprietar,y data if.nc .;:-:ri

(iii) Gapitaihudget requirements for tiitu:e cornrnitted investcnt;nts in Ohio for cai;h annur:l period
rcnYairring in the F..SI?:.

(b)Fc+rd.ernoristratioriuric.. division (E) of settiort 4924:143 c3f thczRcvisci4 Cc3ci+:, the electric ut3litf shall

afso tsrovidc, ztr additio3a to the reri3 u 3,ts u3zder 4iv4;ion (F) of s4ction 49k8.143 of the I:.evisecl C'ode; calculations o€

its projocted retttnt r,>a equ3ty fot i.1. +emaitaing year of the p;Sf'. Tfte electric utility s?rail suppot-t thesc calctalatiohis by

providzng projcated balaztce sheet a ie: incaime staienient information for theremainttor of thc f:S1', togethLr 'Arith

testinao.r.y anti work papers detaili3g ttae m.etftodolc>gies, adjustments, and assutnptions used in making these projee€ions.

(D) The first aplilication for an SSO taled af"terihe cffectivc diite of sc:ttior, 4928.141 oftlie Itevised Gctdn by each
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efectric utility aha`t s'n:cl.tide an ESP and snalt be filed at least:one hundred fifty days bt•fore the clectric utiiity pml5oses

to have such SSO in cfF4ct. "I'he first 3pplicatinn niay also inc[ude:a prpposal #`nr an iVIRC) 1±rst ^pplicaticii,s €hat are

filed svith the coxnmissaon prior "tv the itiitiai effeet:ive date of this rule and tliat are detetmn ^ d l;' t;ie co3nmission to be:

notiis suLstawi;c cu:npJi.attee vJith this rttle sha1i iie arnend.edor refilet st Eize dirc ti >,.} w t'•

cornzntssion shall cnuca.vor to,makv a deterniirtarion on an anictade^^ or,c+1,cdESt" c<& 4_•?^. wh3c.h suhmt.anavely
cc,nftitins ta the, rc;cuircments oftlais ntle, witltirz anehuncired Csftydays ? iktt ^f3n ^ on ire a?<nended or xefilo?
application.

(;3) 5itiisequcnt ppglicaticns for an SSt) iitay inctixde aza 1^.SP .rzicl%or MROi Ytowever, atz FSP, tnay nat be prciposeci
once tlxe electiicutiii€y^ ttas impfeinen:ed:aai^MROapprove! by the cotnmissintt.

(F) 'the 5SC) applicaticin shail incitti'ce at sc.etio;^ c{ t:it,;7st . ? nt_; ,};at its curient ccirpbr[tte separation p1an is in
cotnl.it+ance witlr section 4918.17 of thc Revi.<,ed Cod°, t'ha; :cr 1-3 j; t1ic ,': ,aiinistrative Cc7d-; an(i consistcnt
N'^tit) tfi: nnlicy of the state as delineateci in div'r na^:i. iN; i;c.:: tis,x. ;`JuS:u_ . fn- [Zryw, ised Codc. Ifany waiv<;rs
t.f t;a •..,rate separation piati have beett grauted andam to. -,ntiiitsed, the applicant•hat' jvstiPy YErc c.autinueii necd
Cctr , tos,c: «atitiers:

(ff) A coniltlete set of iuork papers niust bc filed with th , t pli;:ation. Work }ia,x;r:: rr,ustineludt;, i;i.tt are iic,t
to, all pertitiettttlc+cmi7cnts preparei3by the eh.ctr}, uiil ,+,-r t',c applic^;,i , ,[r^ ; nai iuivc . r ottiO, suppoitiii'

nptitans rn.ade in t#tework papers Work paperss€talE bc; u: L,4 .nd ;...: _r.? .,^:n;c'imr5 ^rehrr'.ulc.s trs

tt Cy ;tlR ti;. Datkt;ontaliled in thelY£fT3i papt:r4should hi °t tnr._La `aS La. tf c s,n,rcc dr eLil?le, tT

(M:'.`1 'artf'fsheits, attti uork napers , reparcr~• ".; u: .< t,",c d"irectiun of. t' thi:

appticatzon a;i;1 ,i:z t;reapplicatioz7niusr a.c i.n %vord proccss;, 1;. o,- a i

T.LL513^1.i12ap,C . `.^^:rl 10F'i'.,L. ^tis^lt f,-)rnlLtltlsintacC, GQml7ut,ble ^.vilti >^f^ ii181 c<Sn)7±f.ltcr.,, ;!lc -_,1c;Ctrw'tic IiiriC doe:3 t1oth3vC

to }>e ti ►ed w:ti the `PPIiL^t c^, but;nust be rnade avat: , c witntn €wcr ) ustnv.a-t ii; ^ _" st J..1 ai,d <,?i en_ezg party

that requests it

ffistnrv:Repiaces: 4901,I-35-03.

l:t'fcctive: 05107/21109.

R.Q. i M43:32 review daues> t19 `3{?/2t313>

Prozt3ulgatecl [,tniieic I 1 i.3S.

Szatutnry Authority: 4928.01, 4 42ft.141:

t'.ule fltnpliftLs: 4}28:I4, 4928.141, 4928.142; 492$.143.

't'xiar €:€fective i3htes: 5.27'04.
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B.ddzviu's Olaio ReOsed Cod.eA.tutotatecl

Ohio Rules of Evidetace (Refs & Annos)

Article TZ, Judicial Notice

Evid. R. Rule 2oi

Evid R 2oi Judicial ato)ice of adjudicative facts

CuzTentttess

(A) Scope of rule

This i-tale go3msns only judicial notice of adjudicative facts; i:e., the facts of the case.

(B) Kinds of fac:ts

A judicially noticed fact must be ozte not svbject to reasonable dispute in tlxat it is either (1) generally kuovrn

wifihis3 the territctxial jtirisciictirm of die trial couri or (2) capable of accurate md ready determination by resort to

soitrces whose accuracy cannot rea.soira,tiiy be questioned.

(C) W-hez3 discretionary

A couzt naa.y take judicial notice, ivhetl3er reqtested or not.

(ll) When mandatory

A coftrt shall tP.ke jtzdicial notice if reqxiested by apatty atad supplied witla the ttecessary information.

(E) OFPor'tunfty to be heard

A party is entitled Won tiin.ely request to an opporhutity to be heard as to the propEiety of tsking jftdiciai notice

azid the teiiar o<tlhe znatte• noticed. 3n the absence of psior tiotification; the relqtiest ft3ay be nrade after judicial

notice has been taken.

(F) Time of taking notice

Jttdicial notice niay be taken at any stage of the proceeding.

(G) Instructing Jiin,

In a civil actioix or proceeding, the coCirt shall instruct the jttry to accept as conc4ctsive any fact jtidiciaTly znot:iced.

Th a cru}iin.al case, the couzt stiadl izistnict ttie jtuy= that it ziaay, btit is not aeqnirezi ta,. accept as coi}cltzsisre any
fact judiciallynoticecl.

CREDIT(S)

(Adopted eff. 7- l -&0)

(Atticles I to V)
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