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EXPLANATION ('F WH^.' THIS COURT SHOULD DECLINE JURISDICTION

I'he instant case does not present questions of such constitutional substance nor of such

great public interest as would warrant further review by this Court. The defendant was convicted

of murder, attempted murder and felonious assault, all with firearm specifications, and of having

a weapon while under ciisability. The defendant asks this Court to review the weight and

sufficiency of the evidence presented. But this Court does not weigh the evidence. See, e.g.,

,S'tute v. Micrl)hy, 176 Ohio St. 385, 199 N.E. 884 (1964). And the State presented overwhelmialg

evidence establishing the defendant's guilt of all of the offenses, tlirough the testimony of

znultiple eyewitnesses to the shooting, along with physical and scientific evidence. The

defendant presents no compelling reason for this Court to expend its scarce judicial resources to

review his case, and the issue he presents involves fact-laden inquiries and well-settled legal

principles. These fact-intensive inquiries and case-specific issues would be unlikely to provide

law of statewide interest that would be helpful to the bench and bar. It is respectfully submitted

that jurisdiction should be declined.

STATEiVIT,NT OF TIIE CASE AND FACTS

The State relies on and incorporates the statement of the facts and procedural history

contained in the court of appeals' opinion, at ^fT2-11. As pertinent here, the defendant fired

between 30 and 50 roundsof ammunition from two different guns inside a bar in Columbus on

March 8, 2012, while approximately 40 patrons were present in the bar. State v. Davis, 10th

17ist. No. 12AP-156, 2013-Ohio-2770, ¶^11.3-9. One person was shot eight times, and he testified

against the defendant. One person died. Three eyewitnesses testified and identified the

defendant, one of whom had been friends with the defendant.

The court of appealsaffirmed the defendant's conviction. Id. lie now asks this Court to

accept jurisdiction over his case. "1 hat request should be denied.
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RESPONSE TO PROI'OSI'TIONS OF LAW NOS. ONE AND TWO:

SUF FICIENT EVIDENCE SUPPORTED DEFENDANT'S
CONVICTIONS.

The issue of sufficiency of the evidence presents a purely legal question for a reviewing

court regarding the adequacy of the evidence. State v. 7 hompkins, 78 Ohio St.3d 380, 3 86, 678

N.E.2d 541 (1997). 'This Court has provided the following test for j udging the sufficiency of the

evidence:

An appellate court's function when revie"ing the sufficiency of the evidence to
suppoi-t a criminal conviction is to examine the evidence admitted at trial to
determiiie Nvhether such evidence, if believed, would coiivince the average mind of
the defendant's guilt beyond a reasonable doubt. The relevant inquiry is whether,
atter viewing the evidence in a light most favorable to the prosecution, any rational
trier of fact could liave found the essential elements of the crilne proven beyond a
reasonable doubt.

State v. Jerzkr, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991), paragraph two of the syllabu.s.

Here, the State presented suff'icient evidence to establish all of the elements of all of the

offenses. The defendant claimed that the State failed to prove that he possessed a .40-caliber

handgun in the bar that night, whicli he used to cause the victim's death and Mr. Fagain's serious

ilzjuries, becatise there was no reliable, physical evidence establishing that the defendant

possessed a.40-caliber weapon in the bar that night, and because when he was arrested, the

defendant possessed the chrome 9-millimeter handgun which he had fired in the bar that night.

These claims lacked merit and were properly rejected.

First, a lack of physical evidence does not warrant interfering with the jury's decision.

See State v. I-Iiinter, 10th Dist. No. IOAP-599, 2011-Ohio-1337, ¶^123-25. Forensic evidence is

not required to support a conviction. State v. Johnson, 112 Ohio St.3d 210, 2006-Ohio-6404,

53, 858 N.E.2d 1144 (rape victim's testimony enough even with no physical evidence); Stczte v.

Kaqfiracrn, 187 Ohio App.3d 50. 2010-Ohio-1536, ^11,71, 931 N.E.2d 143 (7th Dist.) ("there is no
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requirement that testimonial evidence of sexual abuse must be corroborated by physical or other

evidence"); State v. Lundy, 8th Dist. No. 90229, 2008-Ohio-3359, ¶12 ("absence of

corroborating physical evideziee does not negate the testimony of a witness to a crime"); State v.

Joraes, 10th Dist. No. 07AP-977, 2008-Dhio-3765, T16 (1ackof physical evidence does not

preclude conviction).

Nonetheless, in this case, there was reliable, physical and scientific evidei-ice establishing

that the defendant possessed a .40-caliber handgun in the bar that night, as his DNA was

recovered from a .40-caliber magazine found outside the bar immediately after the shooting.

11.nd there were thirty-tliree .40-caliber shell casings found inside the bar in the same general area

as the casings fired from the defendant's gun. The defendant's claun that this evidence was not

sufficient to establish his possession. of a.4(?-caliber handgun in the bar on the night of the

shooting was correctly rejected.

In ad.dition to this reliable, physical and scientific evidence establishing the defendant's

guilt, the State also presented two eyewitnesses who sati^v the defendant shoot the decedent, one

of whom was friends with the defendant, and a third eyewitness who saw the defendant with a

gun that nighf. Additionally, Mr. Fagain testified that the defendant was the person who shot

him, and he had been shot twice in the stomach. There was overwhelming evidence establishing

that the defendant was the person who shot and killed. Mr. Ferguson, then shot Mr. Fagain eight

times and sprayed thd barroom and its patrons with gunfire. See State v. Palrner, 80 Ohio St.3d

543, 687 KE.2d 685 (1997) (sufficient evidence supported aggravated murder conviction after

argument with victim, notwithstanding defendant's destruction of murder weapon); see al.so

StcttQ v. hlfickles; 6th Dist. No. L-05-1206, 2006-Ohio-3803, ^151 (sufficient evidence supported

murder conviction, notwithstanding failure to recover murder weapon).
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'The defendant also claimed that there were multiple shooters in the bar that night. The

State's evidence established that there were multiple guns fired that night, including a gun that

was found hidden in the basement of the bar. Howeve.r, the three eyewitnesses who testified all

saw only one person with a gun in the bar before the shooting aad that was the defendant. And

contrary to appellant's claims, neither Mr. Hotrston nor Mr. Fagain had any trouble identifying

the defendant as the assailant in the cou,rtroom. Also, the defendant's own friend testified that

the defendant was the person who killed the victim, then fired between 30 and 50 rounds of

anamunition. Significantly, Mr. Evans also testified that he kxiew tl-ie defendant carried different

types of guns, sometimes carried multiple guns, and had both regular and extended clips of

ammunitio.n.

The State presented overwhelming evidence establishing that the defendant shot and

killed Mr. Ferguson then shot Mr. Fa,---ain eight times, theri continued fi.ring between twenty and

fifty rounds of am.munition in the bar. Viewing this evidence in the light mnst :favorable to the

State, the State's evidence establishing all of the elements of the oftenses of murder, attempted

murder, felonious assault, and weapon under disability was overwhelming. The defendant's

claims to the contrary lacked merit, and the couz-t of appeals correctly affirmed his convictions.
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CONCLUSION

For the foregoing reasons, it is respectfully submitted that the within appeal does not

present questions of such constitutional substance nor of such great public interest as would

warrant further review by this Court. It is respectfully submitted that jurisdiction should be

declined.

Respectfully submitted,

RON O'BRIEN 0017245
Prosecuting Attorney

BARBARA A. FARNBACHER 0036862
Assistant Prosectiting 11.ttorney
373 South I-ligh Street-l3`i' Ial
Columbus, Ohio 43215
614/525-3555
bafarnba@fratiklincouiityoMo.gov

Counsel for Plaintiff-Appellee
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