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1> iNTRODUCTION

in this proceeding, the Court shottld deciile whether Ohio law (R.C. =1928.141 and R.C.

=1924.02(A)) is violated when a utility is perrnitted to defer the diffe.rence between its costs of

capacity and the wholesale discounted rate it charges 1/[arketers` that causes custorners (both

showing and non-shopping) to pay tw•iceforcapacity. AccordinLyly, the Joint N^Iotion to Disiztiss

of the C317io PowerCampany (":Ohio f'ower" or "Utility") and thePttbEic Utilities Commission of

Ohio ('`1='UC(}" or :`Con-imission'') should 1?e clenied.

In the Capacity Case' below, the PUCO determined that Ollio Power could collect froin

third parties theUtility'sftllly enlbeddedcost of capacity, even tilot, ► gh the Crtility would charge

Marl:eters^^ a tnuc.h lower discounted whotesale rate for capticity. (R. 41.7 at 23, Appx. 3 t)+ The

J'UC'O attthorized the Uiility, for accounting purposes, to defer the wholesale discount - the

clif'ference between the market-based rate it would cha.rge the Nlarketers ancl the Utility's full_y

embedded cost. (R. 417 at 23, Appx. 31). This ac.coufltin^; autlic7rization was the prelude to

sibnificaxit retail rate increases to third parties, other than the Marketers. It was not until

approximately one nionth later that the ;:'UCC} idetltified the third parties who were to pay

increased retail rates for the discounted wholesale capacity provided to the Marketers. (Appx.

' In Ohio. INlarketers are entitie:s that may vie to sell retail energy and capacity to cilstorner.s of an
elee:tric: distribution t.zt.ility, Under.R.C. Chapter 4928, these Marketers are referred to as
C:orrtpetitive Retail Electric Service i"C'RES") providers. But for purposes of clarity, C)CC will
refer to CRES providers as "Marketers."

2 PUCO Case iVo. 10-2929-EL-UNC.

; In Ohio, Marketers are entities that may vie to sell retail energy anci capacity to custorners of an
electric clistribtttion utility. Under R.C. Chapter 4928, these TIvIarketers are re.l'erred to as
C.otnpetitive Retail Electric Service ("CRES") providers. 13trt for purposes of clarity, C)CC will
refer to CRES providers as "Marketers."

4 `;R ", as usecl herein, refers to the Record.



271, August 8. 20 I2 (Jhio Power ESP Order at 36). The payers were to he all retail ctistorners

r:;ceiving electric service in the Cti(ity's service territory,

r^nd now. Ohio Power and the PUCO (collectively "Joint Movants") do not want this

Court to decide (in this proceeding)ivhether it islawftil for the Utility to be permitted (by the

i'€ICC3)to cfefcr, for later collection from its retai{citstomers, certtliri capacity costs not collected

from ylarketers. Specifically, the Joint Movants request that the Cotirt clisfniss the Office of the

Ohio Constimers' Cotinsel ("OCC") Proposition of I-aw No. 2. With that proposition. of 1aw, this

Court would decicle whether Ohio law (R.C, 4928,141 and R.C. 4928.02(A)) is violated when a

utility is perniittecl to defer the ditferenc.e between its costs of capacity and the wholesale

cliscotintecl rate it charges marketers. (()CC First %,Ierit Brief Case No. 2(.)13-288 at 19).

Ttle PUCO and Ohio Power contend that the Ohio Power Capacity Order did not address

the deferral recovery tnechanism, and thus, OCC's Proposition of Law No. 2 is not appropriate

for this appeal. Joint Movatits argue that the "proper vehicle" for OCC Proposition of Law No. 2

is the appeal of the C7hiof'ower Electric Security Plan II Proc:cedin^ (Ohio Supreme Court

Docket No. 2()13- 52 1).

But the accouiiting authorizat.ion by the PUCO in the Ohio Power Capacity Case was the

preltrde to thc significant retail rate increases to customers, which will result in both shoppin<.:

and non-shopping customers paying twice tor the same service. Thus, OCC's Propositionc>f

Law No. 2 is appropziately before the Court in this appeal.

tY. SI`A`ll'T'MI+;N1' OF FACTS

In the Ohio Power Capacity Case, the PUCO authorized the Utility, for accountitig

prirposes, to defer the wholesale discortnt -the difference between the market-based rate it wouid

chtu-^.^e the Marketers and Ohio Power's fully embedded costs ($188.88/NtW-D). (R. 417 at 23.



.:,.ppx. 3l). In the Ohio Power Electric SeeLtrity Plan II Proceedint^ the PUCO contirnleci that the

payers of the capacity deferrals were to be all retail c.ustojiiers receiving electric service in the

tJtility's service territory. {ADpx. '_171, August 8, 2012 Ohio Power ESP Order at 36).

Eronl September 2{)I2, to Nlay 31. 2 015, tlre discount for the whotesale capacity provided

to Marketers is being set aside for later collec.tion, or in tlcc;ountingjar;on, ":deterred." During

the period when the cost of the wholesale disc.ount is heing deferred, financing char^es are

acctnnttIating, wliich will also be collected later frorn E)hio Power's retail cttstoniers: (R. 417

at24, Appx. 32). Specifically, the wholesale discount and financing charges will be collected,

over a period of titne, from all retail ctistoiners, beginning in Jttne 20 15, when the Utility's

Electric Security Platt ends. (Appx. 271, Aiigtrst 8, 2012 ()hio Power ESP 0rcler at 36). And all

retail ctrstoiner.s include customers who receive retail standard offer electric generation service

#rotTi the Utility (non-shopping crIstomers), aswell as retail customers who have chosen to

receive generation service frorri iMarketers (the shoppers or choice customers). Stttndard service

ofi`er customers' are already paying Ohio Power for its capacity through standard service offer

generation rates, atld thus, will pay twice for capac:ity.' And ctnless tlre Marketers pass the entire

discount for capacity along to shopping cttstomer:5, thev will also pay twice. (R. 417. Concurring

and Dissenting Opinion of Robei-to at 3-4, ;Zppx. 52-53).

'()hio Power ackriowledged that standard service offer Leneration rates produce reveriues that cover their
fLz 11v eft1berlded cost of capacity. (R. Trans Vol. III at 716. Supp. 33). 'The record reflects that these
c.ustoiners pay nearly double the fully embetlded cost rate for capacity. (R. TransVot. III at 7I6, Supp.
^3).



iff. ARGUMENT

A. This Coi^art fl<as Held `I'InatA Party May Argue That flarm Resaalted From a
P3J(:,^_^ :̂ ii ^.cec^daritrBrag Order That the Party E^f^air^rs ^^sis ^7ril^^w^rel z^^1d
I,Trireasonable.

Fhis Court is 110t preclLtfleCl FrotTl deciding (in this pr(}ceetli2la) whether Ohio law tR.C.

4928.I41 an(l R.C. 4928.02(A)) is violated when a tttIlity is pcrmitteil to c1e-fer the dtt('zrence

betweett its costs of capacity aDd the wholesale disc.ounted r{tte it charges iVlarketers be.cause the

P1JCO approved the actLla.tl, recovery mechanisrn in another case. The Joirit ^1^Io`railts contend that

the Capacity Orcler did not aclclre:s5 the deferral recovery nlechanisin, ancl tlius, (7CC's

1'roposi(ion of Law No. 2 is not appropriate for this appeal. (Joint ylotion to Dismiss at 8-10).

Ohio Power and the PUCO state that the Ohio Power Electric 5ectirity Plan II appeal is the

appropriateptace for OCC to raise this argument. (Joint Motion to Dismiss at 9). While the

.loint Movants' assertions are correct in that the actual deferral "mechanism" was impletnenteci in

the Ohio 4'ower Electric Secttrit.y Plan II Case, the accounting that was the prelude to the

significant rate increases for customers was authorized in the (--)hio Power Capacity Case. Thus,

OCC's Proposition of Law No. 2 is properlyraisecl in this appeal.

R.C. 4905.13 g,rants the PUCO authority to establish a syste.m of ac.counts for public

titilitie:s and to prescribe the manner in which the accounts must be kept. Thc; Court has

reco--nized the PUCO's cii.scretiori under R.C. 4905,13, and it has held that the C:Ourt "generally

will not intert:erewith the accotintiiig practices set by the commission." Consumers' Counsel v.

Pub. ('til. Comm., 32 C3hic) St.3d 263, 271, 513 N.E.2ci 243, (;1387). I-Iowevex, as UCC

explained in its First Appellant Brief, the CJl7io SLipreme Court addressed a similar challenge to a

PUCO accountitig Order in HyriaFozsncarv Co. v. P r , i l 7 . Utfl. Conirtz., l l4Ohio St.3C1 3(}5. 2007-

Cjhio-4164, N.E.2d 1176. Specifically, in Elyricc Foundry, the Court found that the I'UCO

4



yiolzted R.C. -1928.()2(C)^` when it gave FirstEnergy accounting authoritv to collect c{cferreti

iticreasedfueicosts through flrture tlistrihtrtion c<ises. E1vrin FnafnclrY, Co. v. Pr.ab. Util. ["ovran.,

114 Ohio St.3d. 305, ?007-Ohio-4164, 871, iV.E.2d 1176, 170. Thus, the Court has previously

found tacc;oiantit?g orders (deferrals) to he unlawfiil when they resulted in ha.rnl.

The Ohio Srtpren7e Court has also found that "the, fact that subsequent orders nlay result

in more ciirect effects does not mean that the orders allowing accottnt.ing-procecture: changes are

not final." Ohio Consumers' Counsel v. Public Uti; ities C'orn:missiorz nf' nhio, 11 1 OhioSt. 3cl

184, ?t)06 Ohio 5853. 2006 LEXIS 3280 atq?5. The Court concltitcied that OCC was permitted

to argue orz appeal that "cu;stomers have already heen harmed by PUCO actions that [OCC

cltaimed) were unrea.st}nable, or utilawftal." (ld.) Ifa this appeal, the PUCO's approval of the

capacity deferrals (that will harm customers and will resuit in customers payittg twice foF

capacity) is being challelaged. The harm to shopping c.ustomers (paying twice for capacitv) as a

result of the PUCO's decision in the Ohio Power Capacity Case was acknowledged by one

CotTamisSaoner:

If the retail providers do not pass along the ezitirety of the discottnt, then
consumers will certninly and gnevAtn.bly pay twice for the discount
today granted to theretapl stippliers. To be clear, unless every retail
provider disgorges 100 percent of the discocant to consumers in the form of
lower prices, shopping consuniers will pay more for Fixed Resource
Requirements service than the retail provider did, 'T'ltis represetlts the first
paytnent by the consulner for the service. 'I'hen thecleferral, with carrying
costs, will come due andthe consumer will pay for it all over again -- plus
interest. (.R. 417 :Fttly 2, 20:12 Opinion and Order, Concurring and
Dissenting C)pitvion of Cozntnissioner ("heryl L. Roberto at 4, Appx. 53).
(.Enaphtasis added).

This opinion supports (:)CC's Proposition of Law No. 2, which conclucles that under the PUCO's

Order in the Ohio Power Capacily Case, customers will pay twice for the same servic;e. The

Note that former R.C. 49218.02(C;) is now R.C. 4928.02(H).



f'l~iCO cantiot permit a utility to c{eter tlie difference between its costs of capacity and tlze

wholesale discounted rate it c.harL^es lalarketers when it will cause customers (hoth shopping and

non-shopping) to pay twice for capacity. "i his resEi(t violates R.C. 4928.141 and R.C.

4928.02(A). R.C. 4928.02(A) retluires that "non-discriminatory" r.md "reasonably priced retail

;;lectric service" be available to consumers and R.C. 4928.141 mandates that a tiitilitv is to

provide retail electric servic.e o11 ^-i "c-omparable and non-discriminatory ba5is." 13ut as a

conseclLir;nce of the PUCO's decision in the Ohio Power Capacity Case, there will be a wholesale

discount to Niarketers. And that klarketer-discount will be deferred and later collected from

retail rustoniers. That re.sults in hundreds of millions of dollars being added to customers' bills.

This is the result of the PUCO's decision in the Ohio Power Capacity Case.

B. The Court Could C"otasolirlate The Double-Payment Issue In 'rlBis Appeal and
the Electric Security Plan Appeal For Purposes of Renderitig A Decision.

f3CC also raised the issue of double paynieiits for capacity by customers in its appeal of

the Ohio Power Electric Security Plan 11 Proceeding. (t)CC First Merit Brief Case No. 2013-.521.

at 7). It was proper for nCC to raise that issue in the appeal of the Ohio Power Electric Security

Plan IIProceeding because the t'CJCQ implemented themec^haiiism bywhic.h Ohio Power will

collect the deferrals from customers in that case. "f'he PUCO's deci^ion to address the capacitv

deferral accounting in the Ohio Power Capacity Case, but the deferral recovery mechanism in the

()hio Power Electric Security Plan II Proceeding effectively (inketl these cases together. As a

xe:sult, there is sorne cominoraality of issues in thi.s appeal and the <)luo Power Electric Sectlritv

Plan 11 appeal. As soine of the issttt:s in the Ohio Power Capacity Case anci Electric Security

6



Plan cases axe intricately Coi-fnecEed, this Court could consolidate the double payrrz ent issue' i'or

;nurpUsc:s of rendering its opittion.`{

IV. CONCLUSION

This Court has previousiv helcl that harm can result frorn accouiiting orders. Customers

tivi11 be harmecl as a result of the k'tJCC)'S decision to authorize deferral ot'the clifferenc:e betweetz

t_)hio Power's cost for capacity ($188.88/MW-day) and the much lower marlcet based price for

,Marlceters. Recovery of the deferrals frorn customers, both sltopping and non-shopping, will

cause thetn to pay twice for capacity. I'his issue is prevalent and properly rai,seci by ()CC in both

the C)hio Power Capacitynppeal and the Ohio Power Electric Security Plan 11 Appeal. It would

also lie appropriate for the Court to consoliciate this issue for purposes of rendering its decision

on this issue.

' OCC Proposition of Law No. 2 in Case No. l3-288 ancl OCC Proposition of Law No. I in Case
No. i013-521.

N OCC notesthat in Stcite v. Bcrrnes, 118 Ohio St. 3d 1404, 2008 (^hio 2388, 886'V:E.2c1868, the
Court cotisoJiciated an issue for oral argument, but pe.rmitted the appellant to brief all t>f the
propositions of law separately in each of the respective appeals.
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