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STATEMENT OF THE FACTS

Relators, Donald Yeaples and Debra Yeaples (coltectively, the ".`l;.ela:tors") filed

a personal injuiy Complaint on ;ja.nuary 12, 2012 in the Cuyahoga County Cot-nmoxx

Pleas Court against Respondents, Precision Directional Boring IaLC and Gary Cole

(collectively, the "Respondents"). (Supplement at 0015). Relator, Donald Yeaples,

claimed in that complaint, that whi.le working as a laborer for Respondent, Precision,

he was iiisti-ucted to idezitify residential connections with stonn, sardtar.y and/or water

pipes crossing the roads that could be in the way of a bore path for a planned twelve

(12) inch water main. (Supplement at 16, Plaintiff s Compla.int at iji(a-fi).

Whil:e thrt.s work was being performed in front of a private, residential driveway,

the homeowner iiotified N1r. Yeaples that they needed to back their vehicle out of the

driveuTay. (Supplement at 0016). At that time, Yeaples fellow employee, Respondent,

Gary Cole, was operating a Coyote .mini excavator in the same area. (Supplement at

0017, Plaintifl's Corn.plaint at ¶eJ). Yeaples proceeded to the rear of the fni:ni

excavator in an attempt to guide the homeowner out of their driveway and was hit by

the excavator. (Supplement at 0017, Plaincif.ps Complaint ¶9). Yeaples asserts in the

personal i.xzjury complaint that the excavator was not equipped with a safety device

like a back-up alarm and/or niirror. (Supplement at 0017, PlaiYitiff s Complaint fiTj1O-

12).
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The physical location of where the workplace injury occurred was at 206 N.

Thomas Road, Tall.madge, Summjt County, Ohio. (Supplement at 0016, Plaintiffs

Complaint T5.) Respondent, Precision, has its corporate office in Medina County,

Ohio, while Respondent, Gary Cole resides in Cuyahoga C<ot;nty, Ohio. (Suppleinent

at 1).

Despite the fact that Yeaples was injured in Sumixii.t County and his employer,

Precision, is located in Medina County, Relators decided to file their personal injury

complaint in Cuyahoga County,

On Febfuaty 8, 2012, Respondents filed a Motion to I:7istniss, or in the

Alternative, Motion to Transfer for Improper Venue because the alleged injury had

occurred in iuzxn.-^t County and the exnployer, Precision, was located in Medina

County. (Supplement at 0023). Respondents fi2rther submitted tl-iat Relators failed to

state any claim. against Gaty Cole zecogm.ized by Ohio law and therefore the fact that

Cole resided in Cuyahoga County was insufficient to establish proper zjenue, On

March 28, 2012, the Cuyahoga County Common. Pleas Court granted the Niotion to

Transfer Venue, ordering the Cuyahoga Clerk of Coutt to transfer the personal injury

action to INZedina County. i(Supplem.ent at 0076).

Ozi May 10, 2012, after the matter was ttansferred to Medina County, Precision

filed its answer and Cole filed a Rizle 12 (}3)(6) Motion to Dismiss for failure to state a

claim on the basis that Ohio did not recognize a "workplace intentional tort" and
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further that Cole was immune from suit as a co-employee pursuant to R..C. 541 23.741.

(Supplement at 0077 and 0082).

On May 30 2012, Relators, without leave of Court, as required by CitT.R.. 15(A),

filed their First Amended Complaint assertifig adclitional allegations against Cole.

(Supplement at 0097). On June 13, 2012, Precision and Cole filed a Motion to Strike

the First Amended Complaint because Yeaples did not follow the Ohio Rules of Civil

Procedure and consequently, the attempt to amend their Complaint was anAty.

(Suppleinent at 0106).

At the same tu.ne, despite their desire to file a new Complaint in the Medina

Court, Relators requested that the Medina Court refuse the transferred case and send

it back to Cuyahoga County. (Supplement at 0087).

Following briefing at oral argument, the Nledinz Court transferred the matter

back to Cuyahoga County. (Supplemetlt at 0140, Rel. Apx., Ex. S).

On August 16, 2012, in the Cuyahoga County Common Pleas Court, Precision

and Cole filed their NIotion to Refuse Venue and Affirm th.e March 28, 2012 Order.

(Supplement at 0087). Precision and Cole argued that Cuyahoga County was not the

proper venue because Cole was a nominal party. Id.

Onjanuaxy 4, 2013, Cuyahoga County Comnion Pleas Court, Judge Gali issued

his Otder transferrizig this rrzatter to the :Medina Coimty Common Pleas Court.

(Supplement at 0171)e Thereafter, on January 9, 2013, the Cuyahoga County Clerk of
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Courts completely complied with Judge Gall's order and transferred the entire matter

to the Medina County Common Pleas Court. (Supplernent at 0172).

On January 16, 2013, the Medina County Clerk of Courts received the

transferred filed. (Supplement at 0175).

On Janoat-y 24, 2013, Relators commenced this action seeking Writs of

-%4:andamus and Procedendo from tl-3e Cuyahoga Couiaty Cou.rt of Appeals. Relators'

Writ action sought to require Judge Gall to vacate the Court's March 28, 2012 and

Januafy 4, 2013 orders wEch had held that venue was improper in Cuyahoga County.

Despite that filing on January 25, 2013, Relators' coiinsel recogni.zed and

acknowledged that Nledina County now had jurisdiction over the matter and fi.led. a

Nlotion to Stay. (Supplement at 0181). Subsequently, on February 13, 1013, the

Medina Court issued a judgment which granted Relators' stay request. (Su.pplerxaent at

0201). The Medina County Court stated that it was neither accepting or rejecting the

transfer. Id.

In the Mandamus action, on March 20, 2013, judge Gall moved for summary

ju.dgment. Separately, on TI?Vlay 7, 2013, Respondents' Precision and Cole filed their

own motion for summary judgment. The Cuyahoga County Court of Appeals

reviewed the motions for st.rtnmary judgmetit and determined that the entixe action

nixned on whether a cause of action existed for a workplace intentioflal tort allel;ed to

have been comiiutted by a fellow employee:
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[t]he gravamen of this case is whether the Relators stated a claim for
intentional workplace tort against Gary Cole. If they did, then venue is
proper in Cuyahoga County and it will issue for Judge C,sall to proceed
with the case; if they do not, then Judge Gall was correct in transferring
the underlying case to Medina County, and a writ will riot lie.

State ex rel Donald Yeaples P. Flon. Steven E. Gall, 2013--Uhio-2207 (8rh Dist.) atT2.

Un May 24, 2013, the Cuyahoga County Court of Appeals granted Relators'

motion for sumnlary judgment and denied judge Gall's and Respondents' motions.

The Appellate Court incorrectly held tha.t 01-iio law pexnv.ts a fellow employee to

allege a su.bstantial certainty Workplace Intentional Tort as created in Blcinkenship v.

Ciaacinnufi Milacron Chemicul.r, Inc., 69 Ohio St.2d 608 (1982) and modified thereafter by

Fyffe P. Jeno's, Inc:, 59 Ohio St.3d 115 (1991). The CLiyahoga County Appellate Court

issued Writs of Mandamus and Procedendo ordering ludge Gail to vacate the orders

transferring the underlying case and to a.ccept venue over the underlying case even

though Judge Gall no longer had jurisdiction over the personal i.njury matter si.nce it

was still pending in Medina County.

Relators £'iied a Notice of the Appellate Decision with Medina County and

Med'vza County Court issued an Order transferri.ng the matter to Cuyahoga County.

(atfpplement at 01777). On Jxxne 11, 2013, Respondents Precision and Cole perfected

their appeal as of right to this Co-urt- Additionally, Respondents asked the Medina

Court to reconsider the transfer order and stay the Medina matter until this appeal

was decided. The Medina court granted the stay request. (Supplement at. 202).
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LAW AND ARGUMENT

PROPOSITION OF LAw No. I: WHERE A RELATOR HAS NOT

PRESENTED A RECOGINUZED, JUSTICIABLE CAUSE OF ACTION, NO

CLEAR LEGAL RIGHT TO R.ELIEF ExISTS AND A REQUEST FOR

EITHER A WRIT OF MANDAMUS OR PROCEDENDO MUST BE

DENIED.

IL PROI'OSTTIO.N OF L.AVW No. 11. To BE JC.ISTICIAF3LE, A COMPLAINT

By AN INDIVIDUAI. ALLEGED To IJAVE BEEN INJURED BY A

PELLOW EMPLOYEE IN THE COURSE AND SCOPE OF

EMPLOYMENT, MUST SE,'I' FORTH COLORABLE FACTs As To EACH

ELEMENT OF A RECOGNIZED COMMON LAw INTENTIONAL TUR'T°,

I.E., ASsAUL.T, BATTERY, FALSE YMPt2.ISONMENT, OR TRESPASS

A. Ohio Law Does Not Recognize a Substantial Certainty
Intentional Tort Against aFelJlow Employee.

A request for the issuance of eitl-ier aWtit of Mandamus or Wtxt of I'rocedendo

requires the relator to establish a clear legal right to the relief they are seeking. See,

State ex rel Berger• vAIc111onagle, 6 Ohio St.3d 28, 29 (1983); State ex rel Wezsr P. Hoaver, 84

Ohio St.3d 530, 531-532 (1999). As the Cuyahoga Couzzty Court of Appeals stated, in

o.rder to show a clear legal right to relief in this case, Yeaples must estabhsh that their

underlying person.ai inju.ry complaint presents a colorable claim for an intentional tort

aga.inst Yaples' fellow empioyee, Gary Cole. Stute ex rel.Doaald Yeaples v. Hon. Steverr E.

Gall, 2013-OhiQ-2207 (8" Dist.) at ¶2. Because the Relators did not set forth a viable

or recognized claim for ati intentional tort against Cole, Relators Complaint for the

issuance of the respective Writs should have been denied and the C^.^:yahoga Court of

Appeals erred in detennining otherwise. Tatman u:F"airfield Ciy. Bd. of Elecfions, 102

Ohio St.3d 425, 2004-Ohio-3701 at ¶13; State ex r-el ^Vloren.Z u Kerr, 104 Ohio St.3d 14$,

6



154, 2004-Ohio-6208 at t13. (The request for the issuance of a 'Writ must be rejected

where it appears beyond doubt, aftex presuming the truth of all material factual

allegations of the cornplaint and making all reasozzable inferences in favor of the

relator, that relator is not entitled to the requested relie^.

'Throughotit th-iis country's jurisprudence, igzcluding Oliio, courts have

recognized the existence of various common law intentional torts, a.e., assault, battery,

trespass and false imprisonment. These torts, with their separate prima fucaa elernents,

are claims asserted against a specific individual requiring particularized action through

which the tortfeasor intended to cause another individual a specific, direct injury.

<`[Flor example, harmful battery protects the interest un bodily integrity, assault

protects the interest in freedom frozn: fear of boclilv harm, trespass protects the

interest in pt.^ivate property, and false imprisonment protects tl-ie interest in freedom

of movement." Stmaly v. Deluxe Fin. Serv. Inc.p 2009 U.S. Dist. LEXIS 28124 (N.D.

0hio) at *10-11.

These torts and their elements seem to apply universally regardless of where

the tort may haNTe been corzunitted. Stated differently, the elements for these

traditional conunon law torts are virtually identical irrespective of whether the tort

occurred in a residence, entertainment establishm.ent, conuneicial building, in public

or oa-i a sidewalk, as these case emimples illustrate:

[T]he tort of assault is defzned as the willful threat or attempt to harm or
touch another offensively, which threat or attempt reasonably places the
other in fear of such contact. The threat or attempt must be coupled
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with a defifinitive act by one who has the apparent ability to do the harm
or to commit the offensive touching. An essential element of the tort of
assault is that the actor knew with substan.tial certainty that his or her act
would bring about harm:fu? or offensive contact.

Smith v: jahn Deere Co., 83 Ohio :App.3d 398, 406, (10th Dist. 1993)(atteznpted
repossession of tractor).

P^o estabJish a claim of civil assault, one must demonstrate a wil.iful
threat or attempt to harm or toiich another offensively, which threat or
attempt reasonably places the other in fear of such contact A key
element of assault is that the alleged tortfeasor knew with substantial
certa.iia:ty that his or her act would bring about harmful or offensive
con.tact. T'he thzea.t or attempt m:ust be coupled vrith a definitive act by
one who has the apparent ability to do the ha.rni or to cominit the
offensive touching.

Brooks P. Lady Foot Locker, 2005-Ohio-2394 (9th Dist.), ^18 (quotation and citation
ozrzitted) (interaction related to suspected shoplifting).

A person is subject to liability for battery when he acts intending to
cause a harmful or offensive contact, and when a harYnful contact
results.

Love v. Port Clinion, 37 Ohio St.3d 98 (1988) (battery ciefined in the context of police
subduing and handcuffing).

[:A]n individual is liable to another for battery if: (a) he acts intending to
cause a harmful or offensive contact with the person of the other or a
third person, or an imminent apprehension of such a contact, ai1d. (b) a
harmful contact with the person of the other clirectly or inciirectly
results.

,guson, 2003-0hio-403 (5`h .Dist.), ^J 24-26 (rnirior shnt anotlier minorAdkins P. Fer
while playing with gun).

Besides these traditional common Ia^.v intentional torts, in Blanken.rhi v.

Cincinnati 1Wilacron Chenaicrals, Inc., 69 Ohio St.2d 608 (1982), it is commonly recited that

this Court created a ne^.v and unique common Iaw tort which permi:tted ai-i empioyee
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to assert an intentional tort claim against their employer when the injury occurred in

the workplace. Prior to this decision, an injury in the workplace was solely

compensated tl-irough Ohio's Worker's Cornpensation Insurance. :l'Iais "no fault"

coznpen.satioz-i was a guiclpro qlio comprom.ise reached with employers in exchange for

employer immunity frorrz all workplace injuries. In .Blayakens/rib, this Court heJ.d that an

intentional tort asserted against an erziployer would fall outside the purview of the

emplo-yer's constitutiofial i.rnmunity. That decision permitted an employee to seek

additional damages beyond the worker's compensation benefits. See, Van Fossen P.

Babcock & Wilcox, 36 Ohi.o St3d 100 (1988); Jones v. V7P Dev,. Co. (1984), 15 Ohio

St.3d 90; Kunkler z: Goodyear Tire & Riibber C'o., 36 Ohio St.3d 135 (1988); I'uriseazs V.

lVedge Prods., Inc., 36 Olu'o St.3d 124 (1988).

In order to set forth a colorable clairn for an employer intention.al tort, distinct

and uzuque elements were subsequently developed by this Cotirt in Jones v. ^^P Uev.

Co. (1984), 15 Ohio St. 3d 90, and then modified by this Court in Fŷ & P. jeno's, Znc., 59

Ohio St.3d 115 (1991).

'I`h:roughoi7t all of these Supreme Court decisions, it was commonly

understood that such specialized tort was a claiin by an empioyee against an

employer. In this matter, Relators llave asserted that the elements for an employer

antentiorial tort may be utilized to assert an intentional tort claim. against a fellow

employee. In other words, the injured employee, here Yeaples, believes that the

eznployer's intentional tort and its substantial certainty test created by Blankenshi^, and
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its progeny, can form the basis for the employee's claim against the fellow employee.

Yeaples desires to use this employer standard itlstead of asserting a traditional

common law cause of action for assault or battery against Cole. The case law does not

even remotely support such a proposition. Nonetheless, in this matter, the Cuyahoga

County Court of Appeals agreed with Yeaples and has held that he may utilize this

substantial certainty test as well as the employer intentional tort prz^r^afacia elements in

a claim against co-ernployee Cole. See, State ex rel Dortald Yeaples P. Hon. Steven E. Gall,

2013-C.?lzio-2207 (8' Dist.) at ^11 and Ti1 9. An exai-nination of the respective law in

this area establishes that Cuyahoga County Court of Appeals is mistaken and must be

reversed.

As previously indicated, in Blankenship P. C'iracznnali Milacron Chem, 69 Uhio St.2d

608 (1982), this Court for the first tizne recognized that an employer's conurtission of

an interitional tort against a.n epnployee does not arise out of the employment

relationship and, therefore, tlie workers compensation immunity did not apply.

Yeaples asserted below that because Blankenship had named fellow employees in his

workplace injury complaint, this Court's decision ' npliedly permits the same actton to

be utilized against fellow employees.

However, despite Yeaples insistence otherwise, this Court never stated such. In

fact, in I3larakens.hip, this Court otaiy held that an intentional tort committed in the

workplace would be deemed an injury which occurred outside the course and scope

of one's employrnent and, therefore, an intentional tort claim wo-.xld not be

10



encompassed by the constitutional immtuxity. There is nothing in this court's

language to even suggest that the Court was creating a new tort tvhich could be

asserted against fellow employees.

Thereafter, in Jones v. VIP Development Co., 15 Obio St.3d 90 (1984), tl-iis Court

had occasion tc> fu-rther addYess the impact of its Blankensbo decision on ez-nplnyers.

Therein, this Court reviewed three appeals involving the question of what would

constitute an intentional tort in order to avoid the constitutional uxtmunity. 'fhe Jonej'

decision provides tliat "An intentional tort is an act committed with the intent to

injure aiiother, or comzrii.tted urith the belief that injury is substantially certain to

occur." Jones, supra, at paragraph one of the syllabus.

Tliis new sta-ndard to be utilized when deterxzaizzing whether an employee had a

viable cause of action for an intentional tort against their employer is silent as to its

application against a fellow employee. Notably, none of the three appeals presented

for review in Jones, siipra, even involved a claim against a fellow employee.

Accordingly, neither Blankenship nor Jones supports Yeaples' position or the Appellate

Court's conclusion.

Indeed, the decisions which followed either sira-iil.arly fail to support the use of

the employer intentional tort standard in a claim against a fell.ow employee or contain

language tivhich leads the reader to the conclusion that such substantial certainty

standard could only be applied to an employer. See, e.&, Van 1~ossen v.. Babcock

lYlilcox Co., 36 Ohio St.3d 100 (1988); Kunkler v. Gaodyear Tire & Pubber Co., 36 Ohio
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St.3d 135 (1988); Paraszau P. Wedge Prods, Inc., 36 Ohio St.3d 124 (1988); Fy^fe P. Jeno's,

Inc., 59 Ohio St.3d 11 555 (1991).

In Fy. ffe, this Court inodified Jones, sppra and established a three-part test an

ernployee must satisfy to present a colorable employer intentional tort claim. `This

Court held that an employee could maintain an intentioz-ial tort cause of action against

his employer where the evidence established:

(1) knowledge by the employer of the existence of a
dangerous process, procedure, instrurnentality or coriditioli
within its business operation; (2) knowledge by the
employer that if the ernployee is subjected by his
employment to such dangerous process, procedu.re,
instrumentality or condition, then harm to the employee
will be a substantial certainty; and (3) that the employer,
under such circumstances, and with such knowledge, did
act to require the employee to contin.ue to perform the
dangerous task.

Id. at paragraph one of the syllabus

As with Blcznkenship and its progeny, 1^y^^fe did not address whether this unique

tort and its substantial certainty test could be utilized to support an employee's

intentional tort claim against a fellow ea:iiployee. The language in Fy, ffe, as well as in

those cases leading to the creation of the recognized substantial certainty employer

intentional tort test, is clearly directed towards an employer. Each of those cases

addressed an employer's actions wl-dch `vere believed to "intentionally" cause an

employee's injur;r. The test was desigried for the workplace to address an employer's

potential liability. rl he cases do not, 'ni any `vay, appear to change the traditional
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corrimon law tor.ts, like assault and battery, or the elements which apply before liability

exists when one individual intentionally injures another.

As stated previously, the traditional intentional tort elements for battezy, assault

or the like do not seen-i to limit their application or change the analysis dependiiig on

the location of the tort. In other words, did this Court intend that those decisions

would. pe:rmit an exn.ployee to file an intentional tort action against another emDlo vee

and utilize the employer intendonal tort_piimafacia elements instead of those elcaments

used in traditional intentional tort clairns sucla as assault and/or battery? Does the

fact that the alleged tortious conduct occurred in the workplace, as opposed to in a

residence, entertainment establishment or in public, somehow perzxiit the eniployee

advancing aii intentional tort against another employee permission to utilize tlie

standards this Court has created for claims by an employee against an employer?

It is illogical for a separate set of elersaents for an assault or batteiy type of

intentional tort to apply to an injui-y claim in the workplace as opposed to ariother

venue. Would an assault in a church or bar be treated differently than an assault at

work? There does not seem any rationale to permit such a c3isrinction. However, that

is exactly the iiDplied result of the Appellate Court's decision here.

In this matter, it is conceded that Relators did not set forth any facts in their

persozzal injury cozziplairit against fellow emp?oyee, Gary Cole, which could,

presurrming true for notice pleading purposes, satisfy any traditional common law tort
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of assault or battery. Further, there are no specific catrses of action di.rected against

Cole.

Instead, Relators included Cole in the "Parties and Background" portion of

their personal injury complaint and all factual references in that complaint describe

actions by the employer, Precision, not Cole. Relators assert v-arious allegations that

Yeaples employer deliberately intended Yeaples to perform activity which the

employer kn.e^.v was "substantially certain" to harm Yeaples. (Supplement at 001 6-

001 i). However, none of tl-iese allegations evera include Cole.

Nevertheless, Relators contend throughout their post complaint pleadings that

the Fi„ ffe "substantial certainty test" carz apply to a claim against the employee Cole,

despite the lack of any factual assertions directly against Cole or that such standard is

directed at an employer as the tripartite test clearly enumerates. See, Stanly v Delzsxe

Fin. Serv. Inc., 2009 U.S. Dist. LEXIS 28124 (N.D. Ohio).

Based ozi case law issued by this Court, it tivould appear that Yeaples' attempt

to fit a round peg into a square hole cannot be countenanced. As explained, aIl of this

Court's decisions in this area discuss an exnployer's conduct. 'I'he "substantial certainty

test" focuses on how the eloyer directed an activity and the employer's

knowledge. Yeaples' atteinpt, and the Appellate Court's ixnplicit pernv:ssion, to

substitute the word "ezxAployee" for that of "employer" is nonsensicai. The cntire

comrnon law employer intentional tort, and now the General Assembly's statutor3-
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standard, is directed to the actions of the employer, not the etslployee. See, R.C.

§2745.01.

Yeaples will contend that appellate decisions in Stockum P. Azrsnpke Container

Setv., Inc., 21 Ohio App.3d 236 (1st Dist.1985) and LaCava v. Walton, 8th Dist. No.

69194, 1996 Ohio App. LEXIS 2420 Oune 13, 1996) support their position that this

Court per.znits fellow employee intentional torts. While the breadth of that statement

would be correct-th.at a feliow employee can be held responsible for an i:ntentional

tort which satisfies one of the traditional intentional torts ltke assault ot battery -

Yeaples' leap that the employee could also be responsible under a .^yffe tripartite

employer substantial certainty tort is completely without merit. Neither LaCava nor

Stock-mz specifzcally state such.;

It is beyorad peradventEZre that this Court ever intended for Fy^'fe, or those

decisions it modified, to create a separate substantial certainty tort against a fellow

etriployee. Accordingly, this Court should so state and reverse the Cuyahoga County

Court of Appeals.

` In LaCava, Yupru, the court merely stated that the fellow employee immunity did not apply

to an intentional tort claim as this Court had hekd in .Blan%ensi?i^, supra. In Sto^kum, saoya, that

court sirivlariy lield rhe irruTzunity did not apply for iiitentiGn4d tort clain-is. I-lowever, tlie
courtts truncated analysis has been argued by Yeaples to suggest that an e:mployer's

intentional tort standarc'a could be utilized for a claim against the co-employee. Stockum,

sppra, at 238.
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B. Because Relator Did Not Present a Recognized Cause of
Action in His Personal Injury Cornplaint Against I-lxs
Fellow Employee, Respondent, Gary Cole, Venue Was
Proper in Medina County, Not Cuyahoga County.

^. Since Cole Is A Nominal Defendant, Venue Is Not
Proper In Cuyahoga County.

When construkig the underlying personal injury complaint, proper venue does

not lie in Cuyahoga County because the cause of action arose in Sununit County and

the only party against whom a recognized, valid cause of action has been pled is

against the Medina employer, Precision. Civ. R. 3(B) provides:

Any action niay be venued, comznenced, and decided in
any court in any cou.nty. When a.pplied to county and
municipal courts, "coun:ty," as t.ised in this rule, shall be
constrLied, zvhere appropriate, as the terri.torial liinits of
those courts. Proper venue lies in any one or more of the
following counties:

(1) "I'he couyity in which the defendant resides;

(2) The county in which the defendant has his or her

principal place of business;

(3) A county in which the defendant conducted activity
that gave rise to the claim for relief;

(6)'I'he county in which all or part of the claim for relief
arose; or, if the claim for rehef arose upon a river, other
watercourse, or a road, that is the boundaiy of the state, or
o f t-,vo or more coiinties, in any cotinty bordering on the
river, watercourse, or road, and opposite to the pl.ace where
the claim for relief arose...
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Here, subsections (1), (2), (3) and (6) of Civ. R. 3(B) are satisfied. Specifically,

Precision's principal place of business is in Medina County and the injury occurred in

Suinmit County. The physical location at which Yeaples worked and where the alleged

injury occurred was in Summit County, Ohio. (Suppleynent at 0015.) The proper

venue is either Medina or Sumniit County.

The only tie to Cuyahoga County is Cole's place of residence. Even though

Cole resides in Cuyahoga County, venue in Cuyahoga County is improper as he is a

nominal party to this lawsuit. Civ.R. 3(E) directs that venue in amidtiple party action

is proper, "if the venue is proper as to any oi-ie party other than a nUm.:i.nal nT atty, or

as to any one claim for relie£" .Id. (emphasis added). ltelatnrs' filing of this case in

Cuyahoga County was based solely on Cole's residence there. As has been established,

Yeaples never set forth a legally recognized cause of action against his fellow

employee, Cole. Accordingly, Cole, at best, must be considered merely a"noaminal

part-y" supporting the Cuyahoga County Common Pleas Court's transfer of venue to

Medima. See, e.g., Swit1^ P. Inlasad PaperbOard aiad Packagin,g, Inc., 2008 Ohio 6984 (11di

Dist.).

In Sa^.nitb, the plaintiff brought an einployer intentional tort claim against his

ezl-iploye.r for i:njuries he suffered, In addition to the etnployer, plaintiff named the

piaYit superintendant as a party. Id at 4I?32, Even tllough the employer and the in}ury

occurred outside of. Cuyahoga County, the action was brought in Cuyahoga County

based on the plant superintendant's residence. Id.
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T)-ie 11 'h Dis trict Couz-t of App eals agreed with trial court's decision to transfer

the matter to Portage Couzaty because the plant superintendent was a nozninal

defen.dant pursuant to Civ.R. 3(E). In making this determination, the 11' District

Court of Appeals analyzed the tertn "nominal party" contained within Civ.R. 3(E):

The term 1Rnozninal party," as used in Civ.R, 3(E), is not defined by the
rule, nor do we find any case law defining it. Words used in the nxles of
procedure are to be gi-ven theit "plain and ordinary" meaning, if not

othertvise defined. State ex rel Law C?fice of the Public Defender P. Rosencrans,

2d Dist. No. CA20416, 2005 Ol2io 6681, at P18. "Nebster's II New
College Dictionary (1999) 742 provides, in relevant part: "nondnal *** 2.
Existing in name only and not in reality. 3. Small: trifling *** "
Therefore, for pu.rposes of Czv.R.. 3(E), it may be said that a"nomiiaal
party" is one whose presence in the action is either: (1) merely formal;
or, (2) unnecessary for a just and proper resolution of the elaim(s)
presented. I?a-tticularly in the second situation, a factual inquiry may be
necessary to determine whether a party is merely "nominal" for purposes

of Civ.R. 3(E).

Id at^141.

The court .r.eached this decision since: (1) the plant supe.rintendant was not at

the facil.ity at the time of injury; (2) he had not participated in training the plaintiff; (3)

he had never told any employee to bypass a safety procedure; and (4) he was unaware

that employees occasionally did so. Id. Consequently, the superintendant's "presence

as a defendant woidd not be necessary, factually or legally, for [the plaintiffl to obtain

relief against [the elnployer] on his intentional tort claim. Id at^42.

Applying Civ. R. 3(I.) and Srtaitla to this matter, Cole is a nominal party. In the

underlying personal injury cornplaint, Relators did not set forth any allegations against

Cole. It is believed that the only reason Cole was named as a party was based on a
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legal strategy because at that time, the Cuyalloga Appellate Court's decisions in

Haadek v. Tlyssenkrup^5 .N.laterials .t\i:^.., Inc., 2011 Ohio 1694 (8`h 1:.7ist.) and Hnllozvay V.

Area Tmps, 2010 Ohio 2106 (8fli Dist.) were precedent2 and Relators evidently viewed

the Cuyahoga County as more favorable to their interpretation of R.C. ^2745.01, the

Ohio Employer Intention.al'1`ort Statute.

judge C7ail saw throtigh Relators' forum shopping and transferred the matter

where it belongs, Medina County. The personal injury Complaint fails to set forth any

viable intentional tort claim against Cole, i.e,, assault, battery, or izi_tentional infliction

of einotional distress. Without an_y specific claims against him, Cole is a nozninal

defendant. Thus, Judge Gall's decision regarding venue should stand.

111. PRC3P0SITION OF LAW No. YII: WHEN AJUDGIVIENT HAS BEEN

CO.vIPLk I'ELY PERFORMED, ANY ATTEMPT TO COLLATERALLY

ATTACK THAT JUDGMENT IS SUI3JECI` .CO THE MOf3TNESS

DOCTRINE AND ALL QRDERa ATTEMPTING To VACATE TI-I.AT

JUDGMENT ARE VOID.

The Ohio Constitution provides that the jur.isdict-ion of the courts is limited to

justiciable cases and controversies:

The Constitution of Ohio sets fo.rth the basic li.mitation ozi the
jurisdiction of the common pleas courts. Section 4(B), Article IV of the Qho

Constitution vests the c:ornnion pleas courts ,xith "such original
jurisdiction over allju.sticiable matters * * * as may be provided by laW."

State ex relBarclays Bank v. Curt ofComman Pleas of Hamilton Cly., 74 Ohio St.3d 536, 542,

1996-Ohio-286 citing 0. Const. Art. IT/^ Sec. 4(13).

2 This Court subsecluently overruled both of those decisions. See ,Hondek u

.p .Nlaterials ^'ii.A., Inc., 2012 Ohio 5685 and He)vitt u,L.E. .ll yers, 134 OhioThys.refaKrup
St.3d 199, 2012 Ohio 5317.
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Encompassed wi hin the Constitution's "justiciabilty" language is the

requirement that any matter present an existing controversy where a judicial

resolution would have an i.mrnediate impact and such judgment would be able to be

carried into effect:

It has been long and well estabhshed that it is the duty of every judicial
tribt.2 nal to decide act-Lial con.ti-oversies between parties legitimately
affected by specific facts and rendered judgments which can be caxried
into effect. .For*ier v. ThoTnas, 220 Ohio St.2d 13, 14 (1970). ***For a
cause to be justiciable, there fz-iu.st exist a real conttove.tsy, presenting
issues which are ripe for judicial resolution and wliich will have a direct
and immedia.te inzpact on the parties.

Bi^rgef Breiviiag Co., P. 4q-ca0r C'ontrol Cmm., 34 Ohio St.2d 93, 97-98 (1973).

Mootness is a doctrine which goes hand in hand with tl-ie 0hio Constitution's

justiciability reqtlirernent. Id., Harselx v. MYl, Inc., 2004-dhio--1125 ($`a Dist. at ¶t8-11).

In Buruer v. Clevelayrd, 1997 Ohio App. LEXIS 1351, b`h Dist. No. 67735 (^^Iarch 30,

1995), the Cuyahoga Appellate Coui-t dismissed a request for the issuance of a Writ

because the matter was moot and therefore the Court did not have subject matter

jurisdictzon. :1d. at 1--5. Nine years later, the same Court similarly held a court, in

reality, lacks subject matter jurisdiction where the n-iatter has become moot: "If what

^.Tere once }usticiable matters have been resolved to the point where they hecorne

moot, the courts of coimnon pleas no longer have subject matter jurisdiction to hear

the case." Id. at ^(11,
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The U:nited States Supreme Court has agreed with such an interpretation of the

case and controversy lirnitation on a court's jutisdiction declaring that a znatter which

is n-ioot is not justiciable:

In federal cases, mootness has been equated: with the case or controversy

jurisdictional requirement. In Liner v. Jaco, Inc. (1964), 375 U.S. 301, 306,

Fn.3d 11 L.Ed. 47, 84 S.Ct. 391, the United States Supreme Court stated,
`our lack of jurisdiction to review moot cases derives from the Article III
of the Constitution under which the exercise of judicial power depends

upon the existence of a case or controversy.' See, also, 1Vebraska Press

Ass'n. v Stea.vart (1.9 76), 427 U.S. 539, 546, 49 LEd.2d 683, 96 S.Ct. 2791.

Hirsch, szora at %8-9.

These salient principles of jurisdiction first recogrz.ized in Burger, szoru and

,Hirscb, supra were reiterated a few years ago by the same Court in reliance on this

Court's precedent:

[ f]he duty of this court, as with every judicial cribunal, is to decide actual
controversies by a ju:dgment which can be carried into effect, and not to
give opinions upon moot questions of abstract propositions, or to
declare principles or rules of law which cannot affect the matter in issue
in the case before it.

State ex rel ColeqZCtn v. .Keotrr^h, 2009-Ohio-4723 (8th Dist.) atT6, citing State ex rel Elijah

Jennings; Inc. P. Noble, 49 Ohio St.3d 71, 74 (1990), guoting Miner v. Ix'itt, 82 Ohio St.

237, 238 -239 (1910), quotingAlills v. Green,1.59 U.S. 651, 6S3 (1895).

W'hite the Cuyahoga County Appellate Court ignored all of these decisions,

including its own precedent in the case sub juzlice, these principles are well established

that a "case is moot when the issues presented are no ]onger." State ex rel Ga^jlor P.

Goodenow, 125 Ohzo 5t3d 407, 2010-Ohio- 1844 at^10 qaoting I..osAngeles Cty v. Davis,

440 U.S. 625, 631 (1979), qacotialg Poulell P. N.tcComzack, 395 U.S. 486, 496 (1969).
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Moreover, it is well recogni7:ed that where judgments have been carried into

effect, such fulfillment of the judgment puts an end to the controversy. See, e.g. Blodgett

P. Blad,gett, 49 Ohio St.3d 243, 245 (1990) quoting Rauch v. Noble, 169 Ohio St. 314, 316

(1959) quoting Lynch v. Lakevood City Schools Dist. Bd. of Edn., 116 Ohio St. 361 (1927),

T13 of the syLlabus (1927); see, also Hagood P. Gail, 105 Ohio App.3d 780, 785 (11`hDist.

1995). Put simply, after coanpiiaiice with a juclgment, "there is nothitzg to litigate."

7'ereletskji u Terelets^y, 2007-Ohio-4132 (9t'' Dist.) at ^8, quoting American Book Co. P.

Kansas, 193 U.S. 49, 52, 24 S.Ct. 394, 48 L.Ed.. 613 (1904). More importantly, as this

Court has stated and held: "Neither mandamus nor procedendo will issue to coznpel a

vain act." State ex rel.tllforen.Z P. Kejr, 104 Ohio St.3d 148, 154, 2004-Ohio-6208 at ^35,

citing State ex rellVloore v.lVlalone, 96 Ohio St.3d 417, 2002-O1uo--4821; State ex rel Gaanett

v. Lyons, 44 Ohio St.2d 125, 127 (1975).3

Here, Judge Gall issued his judgment transfeln-ng this matter to the i.Vledina

County Common Pleas Court on January 4, 2013. (Supplement at 0171). Thereafter,

on. Jan:uary 9, 2013, the Cuyahoga Couraty Clerk of Courts completely cotnplaed with

Judge Gall's order and transferred the entire matter to the Medina County Comznon

Pleas Corirt. (Supplement at 0172).

'Mootn:ess may be established with evidence not existing in the record. ?^d. citing Pewitt
P. Lorain Cor-l-ectianalIvzst, 64 Ohio St.3d 470, 472 (1992); State ex relNelson v. Russo, 89
Ohio St.3cl 227, 2218 (2000). Finally, a court is pe.riilitted to take judicial notice of t11e
fact that a matter is moot. State ex rel Rivera v. Callahan, 2005-Ohio-2182 (8`h Dzst.) at
Ti 3.
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In Medina County, -on f anuary 16, 2013, the Medina County Clerk of Courts

received the transferred f.ded. (Supplement at 01755). On january 25, 2013, Relators'

counsel recogi-lized and acknowledged Medina County Common Pleas Court's

jurisdiction and filed a Motion to Stay. (Supplement at 0181). Subsequently, on

February 12, 1013, the Medina County Common Pleas Court issued a judgment

estabhshing that it, fiot Cuyahoga county had jurisdiction over the personal injury

action. (Supplement at 120).

On February 26, 2013, Respondents filed with the F.ighth District Court of

Appeals a Motion to Dismiss the Petition for Writs on this mootness basis. On March

8, 2013, the Appellate Court denied same improperly determining that the Medina

County Court's action in stayi^g the Medina County action meant that the matter was

not inoot. However, what the Appellate Court overlooked is that, not-withstanding

iNledina's stay order, the INIedina Court still was the only Court which had jur.isdicti:on

over the matter. Significarrtly, Medina did not transfer or refuse jurisdictiorz.

While the Mecl.ina Court stated that it was neither accepting nor rejecting

transfer, such statement does not change the crucial fact that after the Cuyahoga

County Clerk complied with Jud.ge Gall's transfer order thete was nothing thereafter

pending before Judge Gall or in Cuyahoga County. Judge GaL.'s Order had been fully

con7pJied with and the controversy in Cuyahoga County was moot,'

4 Because the Medina Court ncver rejected judge Ga11's transfer, thi.s main fact
distinguishes applicatXon of this Court's decision in Stczte ex rel Smith .f1dmr P. Bd.

23



As the undisputed facts establish, the Cuyahoga County Clerk of Courts

coinpletely complied with Juclge Gall's order and the Medina County Clerk of Courts

and Common Pleas Court has taken jurisdiction. As su.ch, these events rendexed the

iandamus Complaint completely moot and consequently tl-ze Cuyahoga County

Court of Appeals did not have jurisdiction to issue the respective Writs and its

judgment and order is void. I'crtton vI7ierner, 35 Ohio St.3d 68, 70 (1988); State ex rel

Beil P. Dotta, 168 0hio St. 315, 319-320 (1958); Stcrte Ex rel Elijah Jennings, Inc. u Noble,

49 Ohio St.3d 71, 74 (1990); 11^Iinor• v. Wlitt, 82 Ohio St. 237, 238-239 (1910), quoting

llrlills Y. Green, 159 U.S. 651, 653 (1895).

CONCLUSLON

Any claim of intentioxial tort alleged against aiiother individual, regardless of

the location of where the tort occurred, is governed by the pri.ma faciu elexnent for° the

respective traditional corrunon law intentional torts, i.e. assault, battery, trespass or

false im:pt-isonnzent. Ohio law does not pern-iit an employee who claims to have been

injured by a fellocv employee, to utilize the legal standard or elemerits this Court

pre-viously recognized for a cornmon law intentional tort. Because IZelatozs'

underlying complaint fails to set forth a tecogiiizecl cause of action, Relators' did not

Cryalaoga County Courl of Covlataon Pleas, et al., 106 01-iio St3d 151, 2005-Ohio-4103. See,
State e,%, rtl Eciivarcls 1} Tol:a%it^s, 2011 -Ohio-32 at'jj^11-15 (5r'' DiSt.); see, also, Sti7te ax rel

Dannaher v. Craivford, 78 Ohio St.3d 391, 1997-Ohio-72. Only if Medina County
rejected jtuisdiction would the proverbial "Gordion Kxkot" over jurisdiction exist.
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establish a clear legal right to relief and their request for respective W-tits of

Maradaan.us and I'rocerlenclo should have been denied.

Moreover, where a judgment has been completely executed and performed, any

action attempting to vacate or dissolve that judgment is moot. Where a matter is

moot, a Court is without subject matter jurisdiction and any order issued is void.

Here, the Cuyahoga County Clerk of Courts had completely and fully complied with

Judge Gall's order transfexring venue of the underlying persozial ii7juiy complaint to

ivlediiia County. As such, Relators' attempt to vacate that judgtnent by way of an

original action in the Cuyahoga Couriq Court of Appeals was moot, subject matter

jurisdiction was lacking and the Cuyahoga County Court of Appeals judg-ment is void.

Respectfully submitted,

^ a^ ^•^^ ^^d.^ ^C^fl ^ ^Q'^^^
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prepaid and by depositing same in the U.S. mail on this 26th day of August, 2013, to

the follouirlg:

PAVL W. FLOWERS
PAUL W. FLoVTx.s, Co., L.P.A.
TF-RumIN:t1L ToA'ER, 351 r'FI,OC?R

50 PUBLIC SQLTA.RE

CLEVELAND, OH 44113

W. CRAIG BA5HEIN

BAsHF-zN & BASHEIN Co., L.P.A.
TEFtMINAL ToWER, 35T1' FLOOR

50 PUBLIC SQUARE

CLEVELAND, OH 44113

CHAR t.E s E. IIANNAN
Assistant Cuyahoga Cou.fzty Prosecutor
1200 Ozatario Street, 86' Floor
CIevelai1d, Ohio 44113

^W-T^
SHAWN w. N/LAE STLE (6063779) ( L^^ ^^^q)/

75725 JAHflL,D1SWM1Yeaples merit brief.docx
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IN THE SUPREME COURT OF OHIO

An
DONALD YEAPLES, ET.iL.

RBLftTCJRS On Appeal frozzt the
Cou.rt of Appeais,
Eighth Appellate District
Coutt of Appeals Case No, : 99454u
Cuyahoga County CoMnno:u Pleas

11:ONORABLE STEVE'N E. G,tl.lJ, F-TAL

RESI'tJ;'dDEN":S

NOTICE OF APPEAL

PAUL W. FLOWERS (0045625) SHAtwN W. M1A,EsTLE (0063779)
PAUL W.1 LoWF_R5, Co., L.P. A. S L[ aESrr r@ D;1F^TONH'URI7.COM

TrRwNAs.. TowER, 33ru FLOOR WF-STON 1-TvxD I.LP
50 FUBLiC SQU-ARE TI IE TOWER AT ERIEVTEXXj
CLEVEI..^.N-D, OM 4=^113 1301 F-AST 9^-H STtzEET, SUiTF..1900

(216) 344-9393 CLFvELAND, OH 44114-1862

BAx: {216) 344-9395 (216) 241-6602, (216) 621-8369 (FAX)

A7 I-OliNEYFOR RES.i'OND-rN?' fS

W. CRAIG BASHMN (0034591) .FREcrSX0NIJr.RE4"^"'^tC7.NA.L BORI"N'G, LLC

Bz1:S:F-XEL.'^.s & BASI-:IEIN Co., L.P.A. AN-0 GARY COLE

`I`ERN2nNAr.. ToWER, 3 5"m FLOOR
50 PUBLIC SQUARE
CLEVEi..^iND, OH 44113
(216) 771-3239
F.&X: (216) 781-5876

A37oRNEYS FOR RE'.ZATQRS

l!VS( ," ^ ^1 t`.

C'4'0'{E4 tl'r COLFF

'r`iCavi^̂  G0101 :i`^ (
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Now comes R.espondent, Precision Directional Boring, LLC and Gaty Cole, and

hereby gives notice of appeal to the Supreme Court of Ohio pursuant to S.Ct, R. II; Section

1(A)(1) in this original action from the sutnmary judgn-ient rulin.gs dated May 24, 2013, The

joxzrnal entries are attaclaed hereto and incorporated he-teon as Exhibit A.

1ZespectFully submitted,

SW1lVN W. MAESTLE (0063779)
Pylaestie(ahvestanhur coxn

Weston Hu:td LLI'
Thc Towet at Erzeview
1301 East 96' Street. Suite 1900
Cleveland, 01-I 44114-1862
(216) 242-6602
(216) 621-$369 (fax)
AT7'C)RNE.YFC).IZ .RESPQNDEIV7 `S PXtE'CIa"XC3N

Z7.rREcrroNAL .8o.raNG, .T..L C AND GAR YCO.r..E
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CF,`zFT A'1`F DYUItVICE

'I'lie undersigned tzereby certifies that a copy of the foregoin,g 'snsttucneIIt was made

by znailtiig true and correct copies thereof, in seated envelopes, postage fullyprepa.fd and by

depositing sam.e isa t'lle U.S. mai:l. on this 11th day of,june, 2013, to the following

PAUL W. FLOWERS

RAt1L. W. FLUtiIF-RS, Co., L.P.A.

T)•3RM^.'VAL ToWE1;^ 3 5-^14 FT.CI OI2.

50 I' LSB3..iC SQU,ktE

Cz,EVELANn, C)€-I 44113

W. CRAIG B1iS7H[ELN

B.mmmN & BAsM,'tN Co., L.P.A.
TERMINAL Tt3WEIt, 35T^' FLOOR

50 PuBuc: SQu.^RT^

CIx--vu^iNr), OH 44113
^? 73^

SH:^^(IN .^J MAES'I'LE (0053779)

75725 7:1SWMlY e^ptes\notice.af appeal - supreme coart.dacx
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'I'£M Iu1 c C Q RMA. CIK, J. :

{¶ I} On Januaxy 24, 2U15, the relators, Donald Y'eaples and Debra

Yeaples, coraxnenced thi-s $xtraordinazywritaction, sts.tingclaimsin mand.e.mus

and procedexrdo, against the respondents, Cuyahoga County Common Pleas

Court dUdge Steven E. Gall, Precision T]irectsona3. Barzzig L.L.C. (hereinafter

"I're-cision"), and Gary Co1e. The relators seek to compel Judge Ga3:1. isi the

underlying case, Yeaples a. Precision Directiorcul Boring L.L. C., Co.yahoga C.P.

No. CV-'17315I, to vacate the court'sIVlarch 28, 2012 ancl Jantzary4, 2013 orders

finding venue improper in Cuyahoga Couzzty and transfen-ircg the underlying

case to the 11Mectina County Gomxnon.I'leas Court and to try the undarly%xag case.

(12) On March 20, 2018, J-adge Gall, through the Cuyahoga County-

F'rosecutor, movocl for summary judgment. 'f'ho relators Eed their brief in

opposition and a cross-inotion for summary judgment on April 9, 20I3. Judge

Gall filed his opp Qsition to the cxoss•motion for summary judgment an April 29,

2013. On May 7, 2013, Precision and Cole filed their motion for summary

judgment. The gravamen of this case is whether the relators stated a claird for

intentional workplace tort against Czaxy Cole. If they did, then venue is proper

in Cuyahoga County and a writ will issue for Judge Gall to proceed with the

case; i: they do not, then Judge CYaA was correct in transferring the undexlyi.ng

case to Medina County, and a writ wi.l xiot lie. The ccrurt has revieweci the

materials submitt$d, and this matter is ripe for resolution. For the following
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reasons, this court gran.ts the reiators' motion. far s^.tmxn.axy judgment, denies the

respondents' motions for sum;mazyjudgment, and grants the writs ofmandaxnus

and procedendo. Jucige GaI1 is tlireeted to vacate the orders transferring the

underlying case to the Medina County Con=on Pleas Court and pxooeed to

judgraent on the underlying case.

FACTUAL AND I'RC3CEDURAL BACKGIR.OUND

€13} On Jara.ua.ry 10, 2010, Donald Yeaples, a resident of L-orain County,

and Gary Cole, a residen:t of Cuyahoga. County, were w4xking for respondent

k'reeisivn.tlaathasitsprinc%palplaceofbn:sinessirxlVIe(linaCoia:nty. Yeapieaazad

Cole were iclentifyin.gxesidential conn,ections with storm, sa.uitary, andfor wate.-

pipes crossing the road at a resi.dence in Sumro.Xt County to prepaxe a bore path

for a water ma.iiL Cole was operating a mini excavator. The homeowners

,n.atisied Yeaples that they need.ed to ba:eic their -vehicle out of the dxiveway, and

Yeaples told this to Cole. Cole nodded. his assent, andYeaples went to the xear

of the excavator to guide the homeowners, As Yeaples was doing this, the

excavator zan over him.

fTI4) On January 10, 2012, the relators commenced the underlying case

against Precision, Cole, and yarious Johza Does' in Cuyahoga County. Sn the

2 Qniy Precision, Cole, and Couat 1are relevant to t'he instant action. CQunt 2
is a claim for negIipnce against the John Does, and Count 3 is a c3.aim under the Ohio
Frequenter Statute against the John Does. In Count 4, Debra ^.''eaples asserts her

claim fox loss o#'carzsoxtiu= against a1T Y'he defendants,
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complaint, the relators stated the bs.aie facts that at the job site, Cole backecl, up

the rninx excavator over Donald Yeaples and injured hi^m. They further asserteci

that the excavaxor did ttot have safety eqtzipsrsent, ineiucl.i.ng a reaxv.iew x.nirror

or a backup alarm, and was not in complianee with federal and Ohio law.

{%5} The relators designated Count I as "F1Yorkplace Intentional Tort."2

Eleven times throughout thus count; the relators referred to "defsndants" piural,

Four times they asserted that "(ajs a direct and proximate result of the

I?efendants° tortious coad.uct," Donald Yeaples was injured in various ways.

Only once in -this count did the relators xefex to "defenda.n.t" in the singular:

"i]efendant's deliberate xenzoval andlor delzberate refusal to use ga£ety gua.rds

and safety devices i.s a presumption of apecafic intent as set forth in Section

2745.01(C) of the Ohio Revised Code." At all other times in Count 1, the relato3rs

used the plural form of 'defen..dan.t" At no time did they° otherwise speciaoally

ro,ention or disti,ng-Wsh between krecisiozq and. Cole.

{% On February 8, 2012, Precision moved to dispn.iss the ctiraplaint or

in, the alternative to transt'ex for improper venue. Precision argued that venue

could be proper ir3. Cuyahoga County only if Cole was a Properly named

dei•;endant.' However, Cole cauld not be a proper party because R.C. 4123.741

B Count 7. eonsists of para.grgphs 13 tihrough 25 flf the c®mglaint.

3 Ci.v.R.. 3(B) pxovide.s in pertineut paxt as f®llovvs: "PraPex veuue Iisg in any one
or mcsre of the following coraties_ (1) The countj iu which the defen.dant resides; (2)
The county in which the defendant has his or her principal p.Iace of busin.ess; (3) A
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provides for co-employee ixum=ity; .ao emploYee shall be liable in damages for

any i-ajury received by any other em.ployiee of such employer in the couxse of the

latter employee's employment. Precisionfizrther asserted that the camplaint did

not allege any specific tort agai,nst Cole. Precz.sion concluded that the relators

named Cole as a nominal defer+.ctant solely for the purposes of forum shopping.

Cole joined zn this ro.otion on Februaxy 21, 2012. The ralators countered that a

co-employee could be 3iable for an intentional workplace tort and that Cole

"appreoza.ted" that Donald ^.'eapi.es was behizad the excavator, that the excavator

lacked necessary safety equipraexat, and that Cole backeri up the excavator

anyway in a substantial certainty of injury to Yeaples. ®n ATarch 28, 2012, the

Cuyahoga County Common Pleas Cou.rt judge' granted the znotiori to transfer

and transferxedtiae =derIyirzgeaseto theMedina County CarnrnnnPleas Court,

Case No. 12 CIV 0660.

(S7) On May 30, 20t:2, the relators moved theMc:diua Cou^.-ty Coxmmon

Pleas Court to reconsider and: refuse the traMfer of venue. On Jux1.e 28, 2412,

the ]1tledLina Coimty judge condu.cted an oral hearing on the veaue isgu,e. On

county in which the defendant Gon.ducted activity that gave rzse to the claim for relief;
(6) The cocaxity in which all or paTG of the cla.im for relief arose * * *."

Civ.R. O(ia) pxovid.es in pertinent part as follows: "In any action brought by one
or more plaixa.ti.tfs against one or more defendants invo3vang one or more claims for
relief, the forum sb.all. be deemed a proper forum, and venue in the forum shall be
proper, if the ven.tie is proper as to any one party other than, a rLorn.i.nal pazty, or as to

a.ny one claim for relief."

' At that ti.nie, Judge Axzuette $utler presidsd over the underlying case.
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Jul.y 17, 2012, the judge issued a four-pa:ge journal eutry find'aug the posszbitity

that co-eziaplQyee immunity may not axist in this ca.sse and rizli,zcg that Count I'g

use of "Defendants'° broadly stated a complaint for yvor'kplace intentional tcxt to

enconapass a claira against Cole. Therefore, bec4use venug is proper in

Cuyahoga County, the court trazis£erred the case back to Cuyahoga Coun.ty.

{1q$) On August 16, 2012, Precision and Cole movedthe Cuyahoga County

Common Fleas Court to refuse venue axzd affirm the Ntarcl.i 28, 2012 orr3er. They

asserted that the Medius. County court erred in concluding the complaint stated

a claim against Cole. In reality, they argued Cole is rsnly a nominal party, which

is irzsuff'icient to vest venue iix Cu.yahoga Courtty. A£ter further briefing, on

January 4, 2013, respondent Judge Gall, who succeeded Judge Butler,

summarily gra..^tcd the motion to refuse venue and traneferred the underlying

case to Medina Counf.y.

(1$} Un January 24, 2013, the relators commenced this writ action, and

on January 25, 2013, zx ►oved tha Medina Cvtin.^ty judge to stay the underlying

cage. On February 13, 2013, the TViedixa.a County judge granted the stay, and

declaned to either accept or reject transfer of this case until this court

adjudxcated this original acta.oxe.

LEGAL ANALYSIS

f$ Yo} This court rules that the rel.ators' cnmplaint in the -underlyi.ng case

does state a claim of workplace. intentional tort against Cole. Although the
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dxafting of the complaint couid have and should have been better and cleaser,

the consistent and repeated use of "defer-dants" in ttte plurd shows that the

relators intended to anclude Cole in Count I as a tortf+sasor and not as just a

nominal party. The sole use of "de£Enclant's" in paragraph 20 does not change

this anaiysis. Tt woulrI be appropriate to change to singular to aver that

Precision removed the safety equj.pmerLt< Moreover, including Cole in Count x

would properly apply the liberal pleading sta.ndartts of Civ.R. S.

(I 11) The responden.ts argue that,Cola must be a rvsm.xjalparty, because

of the principle of co-employee immunity pursuanLt tra R.C. 4123.741. However,

this argument is not pexsutasive. Sza the seminal case of ,BPunkensh.i;p v.

Cincinracsti ilfilacron Chems., ,Xne., 69 ®hio at.2d 608,433 N.E.2d 5'72 (7982), the

S'uprercxe Court of Ohio in the syllabus speci^'r.caUy held that R, C. 4123.74I does

not preclude an employee frvm seeldng a aommon law remedy for intentional

tort. This court fiartber notes that Blankenship sued his co-employees in that

case. Ftarther.more, this court in Lacczua v. Watton, 8th ]Dist. No. 69199, 1996

Ohio App. LEXIS 2420 (June 13,1996), ruled that R.C. 4123.741 does not act as

abar to an employee's irztentional tort claim against a co-anapl.oyee. Stockum u.

Rum.pke Container Ssrv., Inc., 21 Ohio App.Sd 236, 486 N.E.2ci 1283 (lst

I?ist,1985), Thus, it is possible aud permissible to state an intentional tort claim

against a co-employee, and the relatoxs, however ir ►ar#fiAiy, have done so in this

case.
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{¶3E2j The respondents' relaance on Sprouse u. Kcxll, 8th Dist. No. 82388,

2004-flh%o-353, that the iztcons:isteut use of singular and pluxal shows that a

party was not included in the intentional tort claisn is misplaced. In that case,

the history of the litigation, especially the motion to amend the complaint,

showed that the plaintiff no longer sought to fnclude Sunoco in the intentinn.al

tort claim, but would pursue only a,negligence claim against Sunoco. Therefore,

the izaconsistent use of ainga.l:ar and plural in the intentional tort rlaim would

not be controlling. In the present case, the litigation history indicates that the

relators intencled to include Cole in Count 1. Moreover, Sprouse affirms the

libexal, pleading standards of Civ.R. 8.

11131 The respondents further argue that znazxdaxnu.s and procedeDdn are

not proper remedies to con.test a venue xuIing, appeal aftex £u.Il. litigation is the

proper remedy. The requisites for mandamus are well established: (1) the

xelator must have a cAear legal right to the requested relief, (2) the respondent

must have a clear Iegd duty to perform, the requssted relief and (3) there must

be no adequate remedy at law. State ex rel. Ney u, Niehaus, 33 Ohio St.3d 118,

515N.E.2d 314 (1987). Mandamus is not a substitute for appeal. State ex rel.

Pressley v. 1'ndus. Comm. of Ohio, 11 Ohio St.2ci 141, 228 N.E.2d 631 (1967)d

paragraph thxee of the syllabus. Although mandamus should be used with

caYxtion, the court has discretion in issuing it. In Pressley, paragraph gaven of

the syllabus, the Supreme Court of Ohio xuledthat "irs con.aiderrng the allativance

P15



or denial of the writ of znandamus on the merits, [the co-art] wM exercas$ sound,

legal and judicial discretion based upan aII the facts and circumstances,in the

individual case and the justice to be dona:' Similarly, the writ ofprocedendo is

merely an order from a ca-urt of superior jurisdiction to one of inferror

jciriscliction to prmeed. to judgment.
Yee u. Brie Cty. Staeriff's Dept., 51 Ohio

St.3d 43, 653 N.R2d.1354 (1999). Pxoeeden.do is appropriate when a court has

eithcr refused to render a judgment or has unx3.eeessaxily delayed proceeding to

judgmerzt. State ex ret. Watkins v. Eighth .Z3ist. Court of Appeals, 82 nhio St.3d

532, 1998-(3bi.o-190, 696 N.E.2d 1(399. It vriU not issue when there is an

adequate rem.ed^ at law. State ex rel. .Flansen v. Reed, 63 Ohio St.3d 597, 689

N.E.2d 1324 (1992). The court notes that the respnndents have cited several

cases that hold appeal after afixi23 resQlutiorx to address venue i.ssues is an

adequate remedy at law procluding an extxaortli:narq wri.t.

{114} I-lnwever, extraorcliazary writs h.ave beerz v.sed to resolve venue

disputes. State ex rel. Smith V. Czayahogrx Cty. Court iof Common Pleas, 105 Ohio

St.3d 151, 2005•C)bio-4103, 832 N.&2t€1206; State ex rel. Ohio State Racing

Comm. u. Walton, 37 Ohio St,3d 246, 525 N.E,2d ?56 (198g); Slate ex ral, Starner

u. DeH''off 18 E7hia St.3d 163, 480 N.E,2d 449 (1965); and State ex ret. WoorZ v.

McCrystal, 97 E)hi.o A.pp.3ti. 419, 646 N.I:.2a 1130 (6th 37ist<3.994).

{115} Smith is pa.rticul.arly instrzctive. rn that case, Smith brought a

m.ed.ical malpractice case in Cu3rahoga County against the C1eveland CiZna.e and
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various other doctors arzd hospitals. The Cuyahoga Crruntyjudgetxa.nsferred the

case to Wayne County, because a substantial poxtion of treatment occurred in

Wayne County. Smith reached a pa2•tia.i- settlement atid dismissed ber

remaining claims against the Cleveland. C]:iaiic without prejtzdace. She then

recommenced her lawsuit solely a:gainst the Clevelan:d CLinic in Cuyahoga

Caunty. The Cuyahoga Countqjudge again transfexred verzueto Wayne County.

However, the Wayne Couxi:ty court refused the transfer and returned the case to

Cuyahoga County because the Cleve]:and Clinic has its principal place of

business in Cuyahoga County and the case was properly venued there.

Nevertheiess, the Cuyahoga County judge transferred venue back to Wayne

County. At that time, Smith brought a mandarmus action to compel the

Cuyahoga County Court of Common Pleas to vacate the orders transferring

venue to Wayn.B County and to adjudiaate the case.

{11.61 The Supreme Court of Ohio granted the writ, holding that Smith's

medical malpractice case was properly venued in Cuyahoga County because

Cleveland Clinic's principal place ofbus:i.mesa vcras there. The Supreme Court of

Ohio fixrther held that appeal wonl.d not be an adequate remedy at law, because

with both courts in their most recezit deci.sion:s refusin.g to accept jurisdiction,

waiting for an appeal, if the case ever proceeded to z'eso7ution, would nnt be a

complete, benef"acza2, an.d speedy remedy.
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{1175 This court concludes that sS'rnith is contrvlliiag. The procedural

postu:res afthe two cases are indistingWshable, The Cuyahoga County court has

twice transferred verzue to anot•her cou:rt, and the Medina County couzt, in.. a

written opinion, has concluded that venue was proper iz3. Cuyahoga County.

Following the example of the Supreme Court of Ohi4, this court wi7:i issue the

writs to cut the "Cordian knot" of venue in this case.

fJ18} The respondents suggest that this matter is moot, because the

Medina County court has accepted jurisdicticsa.. However, the Medina County

cQurt's pronouncement that it will neither accept nor decliue }trrisdi,ctioza until

this court's ruling is incorza.i:stent with the notion that it has a.cCepted the case.

(119) In sumuxary, the relatoxs have stated a claim for workplace

izxtentional tort against Co1e, as shown by the repeated use of "defendanta" ixt

Count 1. Because Cole resides in Cuyahoga County, venue is proper there, azxd

the case shazild not be transferred to another county on the basis of venue. The

issues of whether Cole actually committed an inten.tional tort Qx whether

statutory authority precludes the claim against Cole have yet to be determined,

and this court expresses no opinion on those issues. Given the peculiar

procedural posture of this matter, the extraordinary writs of mandamus and

procedendo are appropriate remedies.

(1120) Accordingly, thzs court denies the ,respondsnt.s' motions for summary

judgment and grants the relators' motion for surnzuaryludgment. This court
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gxants the writs of maxid.araus and procedeudo to com:psl the respanctent judge

to vacate tlie orders transferring the- underlying case, to aceept venue over the

underlying cass, andto adjudicate the raezxts of the ca9e. Costs assessed against

rospondan.ts. This court directs the clerk of court to serve all parties zzot:ce of

this judgment and its data of enltry upou the journal as required by Ciu.R,. 68(B),

(121) Writs granted.

T^ cCUR^^I,ACK, ^S^IU^E

NMODY J. STEYJ.A.RTA A.J., .annd
EILEEN A. C`^.AL,LAGHER, J.p CONCUR,
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KEY WQRDS

The rei.a.tors stated a claim for workplace iutentxonal tort against a co•

employee. Beca.-use the ct1-em.ploy$s resides in Cuyahoga t,auxzty, vonue for the

entire suit is proper in Cuyaht►ga Crsuiaty. Civ.R. S. Because the Cuyahoga

County Coizrt of Common P1eas snd the Mediaaa Gountp Covrt of C®zzMon Pleaa

both rejected venue over the .uncterly'mg case, the writs of mandazu.us a.nd

pro:.edencio were appropriate remQcliee to resolve the venue d:ispute.
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