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STATEMENT OF THE FACTS

Relators, Donald Yeaples and Debra Yeaples (collectively, the “Relators™) filed
a personal injury Complaint on January 12, 2012 in the Cuyahoga County Common
Pleas Court against Respondents, Precision Ditrectional Boting LLC and Gary Cole
(collectively, the “Respondents”). (Supplement at 0015). Relator, Donald Yeaples,
claimed in that complaint, that while wotking as 2 laborer for Respondent, Precision,
he was instructed to identify residential connections with storm, sanitaty and/or water
pipes crossing the roads that conld be in the way of a bore path for a planned twelve
(12) inch water main. (Supplement at 16, Plaindff’s Complaint at 95-6).

While this work was being performed in front of a private, residendal driveway,
the homeowner notified Mr. Yeaples that they needed to back their vehicle out of the
driveway. (Supplement at 0016). At that time, Yeaples fellow employee, Respondent,
Gary Cole, was operating a Coyote mini excavator in the same area. (Supplement at
0017, Plaintiff’s Complaint at 49). Yeaples proceeded to the rear of the mini
excavator in an attempt to guide the homeowner out of their driveway and was hit by
the excavator. (Supplement at 0017, Plaintiff’s Complaint 49). Yeaples asserts in the
personal injury complaint that the excavator was not equipped with a safety device
like a back-up alarm and/or mirror. (Supplement at 0017, Plaintiff's Complaint §10-

12).



The physical location of whete the wotkplace injury occurred was at 206 N.
Thomas Road, Tallmadge, Summit County, Ohio. (Supplement at 0016, Plaintff’s
Complaint 5.} Respondent, Precision, has its corporate office in Medina County,
Ohio, while Respondent, Gary Cole resides in Cuyahoga County, Ohio. (Supplement
at 1).

Despite the fact that Yeaples was injured in Summit County and his employer,
Precision, is located in Medina County, Relators decided to file their personal injury
complaint inn Cuyahoga County.

On February 8, 2012, Respondents filed a Motion to Dismiss, ot in the
Alternative, Motion to Transfer for Improper Venue because the alleged injuty had
occurred in Summit County and the employer, Precision, was located in Medina
County. (Supplement at 0023). Respondents further submitted that Relators failed to
state any claim against Gary Cole recognized by Ohio law and therefore the fact that
Cole resided in Cuyahoga County was insufficient to establish proper venue. On
March 28, 2012, the Cuyahoga County Common Pleas Court granted the Motion to
Transter Venue, ordering the Cuyahoga Cletk of Court to transfer the personal injuty
action to Medina County. (Supplement at 0076).

On May 10, 2012, after the matter was transferred to Medina County, Precision
filed 1ts answer and Cole filed a Rule 12 (B)(6) Motion to Dismiss for failure to state a

claim on the basis that Ohio did not recognize a “wotkplace intentional tort” and



further that Cole was immune from suit as a co-employee pursuant to R.C. §4123.741.
(Supplement at 0077 and 0082).

On May 30 2012, Relators, without leave of Court, as required by Civ.R. 15(A),
filed their First Amended Complaint asserting additional allegations against Cole.
(Supplement at 0097). On June 13, 2012, Precision and Cole filed a Motion to Strike
the First Amended Complaint because Yeaples did not follow the Ohio Rules of Civil
Procedure and consequently, the attempt to amend their Complaint was a nullity.
(Supplement at 0106).

At the same time, despite their desire to file a new Complaint in the Medina
Court, Relators requested that the Medina Coust refuse the transferred case and send
it back to Cuyahoga County. (Supplement at 0087).

Following brefing at oral argument, the Medina Court transferved the matter
back to Cuyahoga County. (Supplement at 0140, Rel. Apx., Ex. §).

On August 16, 2012, in the Cuyahoga County Common Pleas Court, Precision
and Cole filed thetr Motion to Refuse Venue and Affirm the March 28, 2012 Order.
(Supplement at 0087). Precision and Cole argued that Cuyahoga County was not the
proper venue because Cole was 2 nominal party, I

On January 4, 2013, Cuyahoga County Common Pleas Court, Judge Gall issued
his Order transferring this matter to the Medina County Common Pleas Court.

(Supplement at 0171). Thereafter, on January 9, 2013, the Cuyahoga County Cletk of

(93]



Courts completely complied with Judge Gall’s order and transferred the entire matter
to the Medina County Common Pleas Court. (Supplement at 0172).

On January 16, 2013, the Medina County Clerk of Courts received the
transferred filed. (Supplement at 0175).

On January 24, 2013, Relators commenced this action seeking Writs of
Mandamus and Procedende from the Cuyahoga County Court of Appeals. Relators’
Writ action sought to require Judge Gall to vacate the Court’s March 28, 2012 and
January 4, 2013 orders which had held that venue was improper in Cuyahoga County.
Despite that filing on January 25, 2013, Relators’ counsel recognized and
acknowledged that Medina County now had jurisdiction over the matter and filed a
Motion to Stay. (Supplement at 0181)., Subsequently, on February 13, 1013, the
Medina Court issued a judgment which granted Relators” stay request. (Supplement at
0201). The Medina County Court stated that it was neither accepting or rejecting the
transfer. Id

In the Mandamus acton, on March 20, 2013, Judge Gall moved for summary
judgment. Separately, on May 7, 2013, Respondents’ Precision and Cole filed their
own motion for summary judgment. The Cuyahoga County Court of Appeals
reviewed the motions for summary judgment and determined that the entire action
turned on whether a cause of action existed for a workplace intentional tort alleged to

have been committed by a fellow employee:



[he gravamen of this case is whether the Relators stated a claim for
intentional workplace tort against Gary Cole.  If they did, then venue is
proper in Cuyahoga County and it will issue for Judge Gall to proceed

with the case; if they do not, then Judge Gall was correct in transferring

the underlying case to Medina County, and a writ will not lie.

State #3c rel Donald Yeaples v. Hon. Steven E. Gall, 2013-Ohio-2207 (8" Dist) at 2.

On May 24, 2013, the Cuyahoga County Court of Appeals granted Relatots’
motion for summary judgment and denied Judge Gall’s and Respondents’ motdons.
The Appellate Court incorrectly held that Ohio law permits a fellow employee to
allege a substantial certainty Workplace Intentional Tort as created in Blankenship ».
Cincinati Milacron Chemeals, Ine., 69 Ohio St.2d 608 (1982) and modified thereafter by
Eyffe v. Jeno’s, Inc., 59 Ghio St.3d 115 (1991). The Cuyahoga County Appellate Coust
issued Writs of Mandamus and Procedendo ordering Judge Gall to vacate the orders
transferring the underlying case and to accept venue over the underlying case even
though Judge Gall no longer had jurisdiction over the personal injuty matter since it
was still pending in Medina County.

Relators filed a Notice of the Appellate Decision with Medina County and
Medina County Court issued an Order transferting the matter to Cuyahoga County.
(Supplement at 0177).  On June 11, 2013, Respondents Precision and Cole petfected
their appeal as of right to this Court. Addidonally, Respondents asked the Medina

Coutt to reconsider the transfer order and stay the Medina matter until this appeal

was decided. The Medina court granted the stay request. (Supplement at 202).



LAW AND ARGUMENT

L PROPOSITION OF 1Aw NoO. I: WHERE A RELATOR Has NoT
PRESENTED A RECOGNIZED, JUSTICIABLE CAUSE OF ACTION, NO
CLEAR LEGAL RIGHT TO RELIEF EXISTS AND A REQUEST FOR
EYTHER A WRIT OF MANDAMUS OR PROCEDENDO MUST BE
DENIED.

II.  PROPOSITION OF LAW NO. II: TO BE JUSTICIABLE, A COMPLAINT
By AN INDIVIDUAL ALLEGED TO HAVE BEEN INJURED By A
FeLLow EMPLOYEE IN THE COURSE AND Score OF
EMPLOYMENT, MUST SET FORTH COLORABLE FACTS AS To EACH
ELEMENT OF A RECOGNIZED COMMON LAW INTENTIONAL TORT,
I.E., ASSAULT, BATTERY, FALSE IMPRISONMENT, OR TRESPASS

A.  Ohio Law Does Not Recognize a Substantial Certainty
Intentional Tort Against a Pellow Employee.

A request for the issuance of either a Wiit of Mandamus or Writ of Procedendo
requires the relator to establish a clear legal right to the relief they are seeking. See,
State ex rel Berger v. MeMonagle, 6 Ohio St.3d 28, 29 (1983),; State exc rel Weiss v. Hoover, 84
Ohio St.3d 530, 531-532 (1999). As the Cuyahoga County Court of Appeals stated, in
order to show a clear legal right to relief in this case, Yeaples must establish that theit
underlying personal injury complaint presents a colorable claim for an intentional tott
against Yeaples' fellow employee, Gaty Cole. State ex rel Donald Yeaples v. Hon. Steven E.
Gall, 2013-Ohio-2207 (8™ Dist.) at 2. Because the Relators did not set forth a viable
or recognized claim for an intentional tort against Cole, Relators Complaint for the
issuance of the respective Writs should have been denied and the Cayahoga Court of
Appeals erred in determining otherwise. Tatman v. Fairfield Cty. Bd. of Elections, 102

Ohio St.3d 425, 2004-Ohio-3701 at §13; State ex rel Morenz v Kerr, 104 Ohio St.3d 148,
6



154, 2004-Ohio-6208 at §13. (The request for the issuance of a Writ must be rejected
where it appears beyond doubt, after presuming the truth of all material factual
allegations of the complaint and making all reasonable inferences in favor of the
relator, that relator is not entitled to the requested relief).

Throughout this country’s jurisprudence, including Ohio, courts have
recognized the existence of various cominon law intentional torts, e, assault, battery,
trespass and false imprisonment. These torts, with their sepatate prima facia elements,
are claims asserted against a specific individual requiring particularized action through
which the tortfeasor intended to cause another individual a specific, direct injury.
“IFlor example, harmful battery protects the interest in bodily integrity, assault
protects the interest in freedom from fear of bodily harm, trespass protects the
interest in private property, and false imprisonment protects the interest in freedom
of movement.” Stanley v. Deluxe Fin. Serv. Inc, 2009 US. Dist. LEXIS 28124 (N.D.
Ohio) at *10-11.

These torts and their elements scem to apply universally regardless of where
the tort may have been committed. Stated differently, the elements for these
traditional common law torts are virtually identical irrespective of whether the tort
occurred in a residence, enterrainment establishment, commercial building, in public
or on a sidewalk, as these case examples lustrate:

[Tlhe tort of assault is defined as the willful threat or attempt to harm or

touch another offensively, which threat or attempt reasonably places the
other in fear of such contact. The threat or attempt must be coupled

7



with a definitive act by one who has the apparent ability to do the harm
or to commit the offensive touching. An essential element of the tort of
assault 1s that the actor knew with substantial certainty that his or her act
would bring about harmful or offensive contact.

Smith v Jobn Deere Co, 83 Ohio App.3d 398, 406, (10th Dist. 1993)(attempted
repossession of tractor).

[Tlo establish a claim of civil assault, one must demonstrate a willful
threat or attempt to harm or touch another offensively, which threat or
attempt reasonably places the other in fear of such contact. A key
element of assault is that the alleged tortfeasor knew with substantial
certainty that his or her act would bring about harmful or offensive
contact. The threat or attempt must be coupled with a definitive act by
one who has the apparent ability to do the hanm or to commit the
otfensive touching,.

Brooks v. Lady Foot Locker, 2005-Ohio-2394 (9™ Dist.), {18 (quotation and citation
ormitted) (interaction related to suspected shoplifting).

A person 1s subject to lability for battery when he acts intending to
cause a harmful or offensive contact, and when a harmful contact
results,

Love v. Port Clinton, 37 Ohio St.3d 98 (1988) (battery defined in the context of police
subduing and handcuffing).

[Aln individual is liable to another for battery if: (a) he acts intending to
cause a harmful or offensive contact with the person of the other or a
thitd person, or an imminent apprehension of such a contact, and (b) a
harmful contact with the person of the other directly or indirectly
results.

Adfkins v. Ferguson, 2003-Ohio-403 (5" Dist.), 1§ 24-26 (minor shot another minor
while playing with gun).

Besides these traditional common law intentional torts, in Blankenship .
Cincznnari Milacron Chemicaly, Inc., 69 Ohio St.2d 608 (1982), it is commonly recited that

this Court created a new and unique common law tort which permitted an employee

8



to assert an intentional tort claim against their employer when the injury occurred in
the workplace. Pror to this decision, an injury in the workplace was solely
compensated through Ohio’s Worker’s Compensation Insurance. This "no fault”
compensation was 4 guid pro gio compromise reached with employers in exchange for
employer immunity from all workplace injuries. In Blankenship, this Court held that an
intentional tort asserted against an employer would fall outside the purview of the
employer’s constitutional immunity. That decision permitted an employee to seek
additional damages beyond the worker’s compensation benefits. See, Van Fossen v
Babeock & Wileox, 36 Ohio St.3d 100 (1988); jones ». VIP Den. Co. (1984), 15 Ohio
St.3d 90; Kunkler v. Goodyear Tire & Rubber Co., 36 Ohio St.3d 135 (1988); Parisean »,
Wedge Prods., Inc., 36 Ohio 5t.3d 124 (1988).

In order to set forth a colorable claim for an employer intentional tort, distinct
and unique elements were subsequently developed by this Court in Jones 0. I/IP Daw.
Co. (1984), 15 Ohio St. 3d 90, and fhen modified by this Court in Fyffe v. Jeno's, Inc., 59
Ohio St.3d 115 (1991).

Throughcnﬁ all of these Supreme Court decisions, it was commonly
understood that such specialized tort was a claim by an employee against an
employer. In this matter, Relators have asserted that the elements for an employer
intentional tort may be utilized to assert an intentional tort claim against a fellow
employee. In other words, the injured employee, here Yeaples, believes that the

employer’s intentional tort and its substantial certainty test created by Blankenship, and

9



its progeny, can form the basis for the employee’s claim against the fellow employee.
Yeaples desires to use this employer standard instead of asserting a traditional
common law cause of action for assault or battery against Cole. The case law does not
even remotely support such a propositdon. Nonetheless, in this matter, the Cuyahoga
County Coutt of Appeals agreed with Yeaples and has held that he may utilize this
substantial certainty test as well as the employer intentional tort prima facia elements in
a claim against co-employee Cole. See, Stase ex rel Donald Yeaples v. Hon. Sieven E. Gall,
2013-Ohio-2207 (8™ Dist.) at 11 and §19. An examination of the tespective law in
this area establishes that Cuyahoga County Coutt of Appeals is mistaken and must be
reversed.

As previously indicated, in Blankenship v. Cincinnatr Milacron Chem, 69 Ohio 5t.2d
608 (1982}, this Court for the first time recognized that an employet’s commission of
an intentional tort against ‘an employee does not arise out of the employment
relationship and, therefore, the workers compensation immunity did not apply.
Yeaples asserted below that because Blankenship had named fellow employees in his
wotkplace injury complaint, this Court’s decision impliedly permits the same action to
be uulized against fellow employees.

However, despite Yeaples insistence otherwise, this Court never stated such. In
fact, in Blankenship, this Court only held that an intentional tort committed in the
workplace would be deemed an injury which occutred outside the course and scope

of one’s employment and, therefore, an intentional tort claim would not be

10



encompassed by the consttutional immunity. There is nothing in this Courf’s
language to even suggest that the Court was creating a new tort which could be
asserted against fellow employees.

Theteafter, in Jones v. VIP Development Co., 15 Ohio St.3d 90 (1984), this Court
had occasion to further address the impact of its Blankenship decision on employers.
Thetein, this Court reviewed three appeals involving the question of what would
constitute an intentional tort in order to avoid the constitutional immunity. The ]okef
decision provides that “An intentonal tort is an act committed with the intent to
injure another, or committed with the belief that injury is substantially certain to
occur.” Jones, supra, at paragraph one of the syllabus.

This new standard to be utilized when determining whether an employee had a
viable cause of action for an intentional tort against their employer is silent as to its
application against a fellow employee. Notably, none of the three appeals presented
for teview in Jomes, supra. even involved a claim against a fellow employee.
Accordingly, neither Blankenship nor Jones supports Yeaples’ position or the Appellate
Court’s conclusion.

Indeed, the decisions which followed either similatly fail to support the use of
the employer intentional tort standard in a claim against a fellow employee or contain
language which leads the reader to the conclusion that such substantial certainty

standard could only be applied to an employer. See, eg, V'an Fossen v. Babeock &

Wilox Co., 36 Ohio St.3d 100 (1988); Kunkler v. Goodyear Tire & Rubber Co., 36 Ohio
11



St.3d 135 (1988); Parisean v. Wedge Prods., Inc., 36 Ohio St.3d 124 (1988); Fyffe v. Jeno’s,
Ine., 59 Ohio St.3d 115 (1991).

In Fyff, this Court modified Jomes, supra and established a three-part test an
employee must satisfy to present a colorable employer intentional tort claim. This
Coutt held that an employee could maintain an intentional tort cause of action against
his employer where the evidence established:

(1) knowledge by the employer of the existence of a
dangerous process, procedute, instrumentality or condition
within its business operation; (2) knowledge by the
employet that if the employee is subjected by his
employment to such dangerous process, procedure,
instrumentality or condition, then harm to the employee
will be a substantial certainty; and (3) that the employer,
under such circumstances, and with such knowledge, did
act to require the employee to continue to perform the
dangerous task.
Id. at paragraph one of the syllabus

As with Blankenship and its progeny, Fyffe did not address whether this unique
tort and its substantial certainty test could be utilized to support an employee’s
intentional tort claim against a fellow employee. The language in Fyffe, as well as in
those cases leading to the creation of the recognized substantial certainty employer
intentional tort test, is clearly directed towards an employer. Each of those cases
addressed an employer’s actions which were believed to “intentionally” cause an

employee’s injury. The test was designed for the workplace to address an employer’s

potential liability. The cases do not, in any way, appear to change the traditional
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common law torts, like assault and battery, oz the elements which apply before liability
exists when one individual intentionally injures another.

As stated previously, the traditional intentional tort elements for battery, assault
ot the like do not seem to limit their application or change the analysis depending on
the location of the tort. In other words, did this Court intend that those decisions

would permit an employee to file an intentional tort action against another employee

and utilize the employet intentional tott prima facia elements instead of those elements
used in traditional intentional tort claims such as assault and/or battery? Does the
fact that the alleged tortious conduct occurred in the workplace, as opposed to in a
residence, entertainment establishment or in public, somehow permit the employee
advancing an Intentional tort against another employee permission to utilize the
standards this Court has created for claims by an employee against an employer?

It is illogical for a separate set of clements for an assault or battery type of
intentional tort to apply to an injury claim in the workplace as opposed to another
venue, Would an assault in a church ot bar be treated differently than an assault at
wortk? There does not seem any ratonale to permit such a distinction. However, that
is exactly the implied result of the Appellate Court’s decision hete.

In this matter, it is conceded that Relators did not set forth any facts in their
personal injury complaint against fellow employee, Gary Cole, which could,

presuming true for notice pleading purposes, satisty any traditional common law tort
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of assault or battery. Further, there are no specific causes of action directed against
Cole.

Instead, Relators included Cole in the “Parties and Background” portion of
theit personal injury complaint and all factual references in that complaint describe
actions by the employer, Precision, not Cole. Relators assert various allegations that
Yeaples employer deliberately intended Yeaples to perform activity which the
employer knew was “substantially certain” to harm Yeaples. (Supplement at 0016-
0017). However, none of these allegations even include Cole.

Nevertheless, Relators contend throughout their post complaint pleadings that
the Fyffe “substantal certainty test” can apply to a claim against the employee Cole,
despite the lack of any factual assertions directly against Cole or that such standard is
directed at an employer as the tipattite test cleatly enumerates. See, Sraniy v. Deluxe
Fin. Serv. Ine., 2009 U.S. Dist. LEXIS 28124 (N.D. Ohio).

Based on case law issued by this Court, it would appear that Yeaples® attempt
to fit a round peg into a squate hole cannot be countenanced. As explained, all of this
Coutt’s decisions in this area discuss an employer's conduct. The “substantial certainty

test” focuses on how the emplover directed an activity and the employet’s

knowledge. Yeaples’ attempt, and the Appellate Court’s implicit permission, to
substitute the word “employee” for that of “employer” is nonsensical. The entire

common law employer intentional tort, and now the General Assembly’s statutory
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standatd, is ditected to the actions of the employer, not the employee. See, R.C.
§2745.01.

Yeaples will contend that appellate decisions in Stockum v. Rumpke Container
Serv., Inc., 21 Ohio App.3d 236 (I1st Dist.1985) and LaCava ». Walten, 8th Dist. No.
69190, 1996 Ohio App. LEXIS 2420 (June 13, 1996) support their position that this
Coutt permits fellow employee intentional torts. While the breadth of that statement
would be correct—that a fellow employee can be held responsible for an intentional
tort which satisfies one of the traditional intentional torts like assault or battery -
Yeaples” leap that the employee could also be responsible under a Fyffe tupartite
employer substantial certainty tort is completely without merit. Neither LaCava nox
Stockum specifically state such.’

It is beyond peradventure that this Court ever intended for Fyff, or those
decisions it modified, to create a separate substantial certainty tort against a fellow
employee. Accordingly, this Court should so state and reverse the Cuyahoga County

Coutt of Appeals.

"In LaCava, supra, the court merely stated that the fellow employee immunity did not apply
to an intentional tort claim as this Court had held in Blankenship, supra. In Stockum, supra, that
court similarly held the immunity did not apply for intentional tort claims. However, the
court's truncated analysis has been argued by Yeaples to suggest that an employer's
intentional tort standard could be utilized for a claim against the co-employee. Stocknr,
supra, 2t 238.
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B. Because Relator Did Not Present a Recognized Cause of
Action in His Personal Injury Complaint Against His
Fellow Employee, Respondent, Gary Cole, Venue Was
Proper in Medina County, Not Cuyahoga County.

1. Since Cole Is A Nominal Defendant, Venue Is Not
Proper In Cuyahoga County.

When construing the underlying personal injury complaint, proper venue does
not lie in Cuyahoga County because the cause of action arose in Summit County and
the only party against whom a recognized, valid cause of action has been pled is
against the Medina employer, Precision. Civ. R. 3(B) provides:

Any action may be venued, commenced, and decided in
any court in any county. When applied to county and
municipal courts, "county," as used in this rule, shall be
construed, where apptoptiate, as the territorial limits of
those courts. Propet venue lies in any one or more of the
following counties:

(1) The county in which the defendant resides;

(2) The county in which the defendant has his or her
principal place of business;

(3) A county in which the defendant conducted activity
that gave rise to the claim for relief;

Hessk

(6) The county in which all or part of the claim for relief
arose; of, if the claim for relief arose upon a tiver, other
watetrcoutse, or a road, that is the boundaty of the state, ox
of two or more counties, in any county bordering on the
river, watercourse, ot road, and opposite to the place where
the claim for relief arose. ..
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Here, subsections (1), (2), (3) and (6) of Civ. R. 3(B) are satisfied. Specifically,
Precision’s principal place of business is in Medina County and the injury occurred in
Summit County. The physical location at which Yeaples worked and whete the alleged
injury occurred was in Summit County, Ohio. (Supplement at 0015.) The proper
venue is either Medina or Sumumit County.

The only tie to Cuyahoga County is Cole’s place of residence. Even though
Cole resides in Cuyahoga County, venue in Cuyahoga County is improper as he is a
nominal party to this lawsuit. Civ.R. 3(E) directs that venue in a thultiple party action
is proper, "if the venue is proper as to any one party other than a nominal party, or
as to any one claim for relief." Id (emphasis added). Relators’ filing of this case in
Cuyahoga County was based solely on Cole’s residence thete. As has been established,
Yeaples never set forth a legally recognized cause of action against his fellow
employee, Cole. Accordingly, Cole, at best, must be considered merely a "nominal
party” supporting the Cuyahoga County Common Pleas Court’s transfer of venue to
Medina. See, e.g., Smith v. Inland Paperboard and Packaging, Inc., 2008 Ohio 6984 (11th
Dist.).

In Swush, the plaintiff brought an employer intentional tort claim against his
employer for injuries he suffered. In addition to the employer, plaintiff named the
plant superintendant as a party. I4 at §32. Even though the employer and the injury
occurred outside of Cuyahoga County, the action was brought in Cuyahoga County

based on the plant superintendant’s residence. Id.
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The 11 District Court of Appeals agreed with tral court’s decision to transfer
the matter to Portage County because the plant supetintendent was a nominal
defendant pursuant to Civ.R. 3(E). In making this determinaton, the 11* District
Coutt of Appeals analyzed the term “nominal party” contained within Civ.R. 3(E):

The term "nominal party,” as used in Civ.R. 3(E), is not defined by the

rule, nor do we find any case law defining it. Words used in the rules of

procedure ate to be given their "plain and ordinaty” meaning, if not

otherwise defined. Szre ex rel Law Office of the Public Defender v. Rosencrans,

2d Dist. No. CA20416, 2005 Ohio 6681, at P18. Webstet's II New

College Dictionary (1999) 742 provides, in relevant part: "nominal *#* 2.

Existing in name only and not in reality. 3. Small: wifling **£."

Therefore, for purposes of Civ.R. 3(E), it may be said that a "nominal

party” is one whose presence in the action is either: (1) merely formal;

or, {2) unnecessary for a just and proper resolution of the claim(s)

presented. Particulatly in the second situation, a factual inquiry may be

necessary to determine whether a party is merely "nominal” for purposes

of Civ.R. 3(E).

Id. at §41.

The court reached this decision since: (1) the plant superintendant was not at
the facility at the time of injuty; (2) he had not participated in training the plaindff; (3)
he had never told any employee to bypass a safety procedure; and (4) he was unaware
that employees occasionally did so. Id. Consequently, the superintendant’s “presence
as a defendant would not be necessary, factually or legally, for [the plaintiff] to obtain
relief against [the employet] on his intentional tort claim. Id. at J42.

Applying Civ. R. 3(E) and Swih to this matter, Cole is 2 nominal party. In the

underlying personal injury complaint, Relators did not set forth any allegations against

Cole. It is believed that the only reason Cole was named as a party was based on a
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legal strategy because at that time, the Cuyahoga Appellate Court’s decisions in
Hondek v. Thyssenkrupp Materials N.A., Inc., 2011 Ohio 1694 (8" Dist) and Holloway ».
Area Temps, 2010 Ohio 2106 (8" Dist.) were precedent” and Relators evidently viewed
the Cuyahoga County as more favorable to their interpretation of R.C. §2745.01, the
Ohio Employer Intentional Tort Statute.

Judge Gall saw through Relators’ forum shopping and transferred the mattes
where it belongs, Medina County. The personal injury Complaint fails to set forth any
viable intentional tort claim against Cole, i.e., assault, battery, or intentional infliction
of emotional distress. Without any specific claims against him, Cole is a nominal
defendant. Thus, Judge Gall’s decision regarding venue should stand.

L. PROPOSITION OF LAaw NoO. III: WHEN A JUDGMENT HAS BEEN

COMPLETELY PERFORMED, ANY ATTEMPT TO COLLATERALLY

ATTACK THAT JUDGMENT IS SUBJECT TO THE MOOTNESS

DOCTRINE AND ALL ORDERS ATTEMPTING TO VACATE THAT
JUDGMENT ARE VOID.

The Ohio Constitution provides that the jurisdiction of the courts is limited to
justiciable cases and controversies:

The Constitution of Ohio sets forth the basic limitation on the
jurisdiction of the common pleas coutts. Section 4(B), Article IV of the Oho
Constitution vests the common pleas courts with "such original
jurisdiction over all justiciable matters * * * as may be provided by law.”

State ex rel Barclays Bank v. Curt of Common Pleas of Hamilton Cty., 74 Ohio St.3d 536, 542,
1996-Ohio-286 diting O. Const. Art. IV, Sec. 4(B).

2 This Court subsequently overruled both of those decisions. See Howdek .
ThyssenKrnpp Materials N.A., Inc., 2012 Ohio 5685 and Hewitt v. L.E. Myers, 134 Ohio
St.3d 199, 2012 Ohio 5317.
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Encompassed within the Constitution’s “Justiciabilty” language is the
requirement that any matter present an existing controversy where a judicial
resolution would have an immediate impact and such judgment would be able to be
carried into etfect:

It has been long and well established that it is the duty of every judicial

tribunal to decide actual controversies between parties legitimately

affected by specific facts and rendered judgments which can be carried

into effect. Fortuer v. Thomas, 220 Ohio St.2d 13, 14 (1970). * * *For a

cause to be justiciable, there must exist a real controversy, presenting

issues which are ripe for judicial resolution and which will have 2 direct

and immediate impact on the parties.

Burger Brewing Co., v. Lignor Control Comm., 34 Ohio St.2d 93, 97-98 (1973).

Mootness is a doctrine which goes hand in hand with the Ohio Constitution’s
justiciability requirement. Id., Hirsch ». TRW, Ine., 2004-Ohio-1125 (8" Dist. at f8-11).
In Burger v. Cleveland, 1997 Ohio App. LEXIS 1351, 8" Dist. No. 67735 March 30,
1995), the Cuyahoga Appellate Court dismissed a request for the issuance of a Writ
because the matter was moot and therefore the Court did not have subject matter
jurisdiction. Id at *5. Nine yeats later, the same Court similatly held a court, in
reality, lacks subject matter jurisdiction where the matter has become moot: “If what
were once justiciable maiters have been resolved to the point where they become

moot, the courts of common pleas no longer have subject matter jurisdiction to hear

the case” Id at 11,
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The United States Supreme Court has agreed with such an intetpretation of the
case and controversy limitation on a court’s jurisdiction declaring that a matter which

is moot is not justiciable:

In federal cases, mootness has been equated with the case or controvetsy
jurisdictional requirement. In Liner v. Jafio, Inc. (1964), 375 U.S. 301, 300,
Fn.3d 11 L.Ed. 47, 84 S.Ct. 391, the United States Supreme Court stated,
‘our lack of jutisdiction to review moot cases derives from the Article I1I
of the Constitution under which the exetcise of judicial power depends
upon the existence of a case ot controversy.” See, also, Nebraska Press

Ass'n. v. Stewart (1976), 427 U.S. 539, 546, 49 LEd.2d 683, 96 S.Ct. 2791.
Hirsch, supra at §8-9.

These salient principles of jurisdiction fitst recognized in Burger, supra and
Hirsch, supra were teiterated a few years ago by the same Court in reliance on this
Court’s precedent:

[TThe duty of this court, as with every judicial tribunal, is to decide actual

controversies by a judgment which can be catried into effect, and not to

give opinions upon moot questions of abstract propositions, or to

declare principles or rules of law which cannot affect the matter in issue
in the case before it.

State esc rel Coleman v. Keongh, 2009-Ohio-4723 (8th Dist.) at Y6, ating State exc rel Elyjah
Jennings, Inc. v. Noble, 49 Ohio St.3d 71, 74 (1990), guoting Miner ». Witt, 82 Ohio St.
237, 238-239 (1910), guosing Mills v. Green, 159 U.S. 651, 653 (1895).

While the Cuyahoga County Appellate Court ignored all of these decisions,
including its own precedent in the case sub judice, these ptinciples are well established
that a “case is moot when the issues presented are no longer.” State ex re/ Gaylor v.
Goodenow, 125 Ohio St.3d 407, 2010-Ohio-1844 at Y10 guoting Los Angeles Cty v. Davis,
440 U.S, 625, 631 (1979), quoting Powell v. McCormack, 395 U.S. 486, 496 (1969).
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Moreover, it is well recognized that where judgments have been carried into
effect, such fulfillment of the judgment puts an end to the controversy. Sez, e.g. Blodgess
2. Blodgetr, 49 Ohio St.3d 243, 245 (1990) guosing Rauch v. Noble, 169 Ohio St. 314, 316
(1959) quoting Lynch v. Lakewood City Schools Dist. Bd. of Edn., 116 Ohio St. 361 (1927),
13 of the syllabus (1927); see, also Flagood ». Gail, 105 Ohio App.3d 780, 785 (11" Dist.
1995).  Put simply, after compliance with a judgment, “there is nothing to litigate.”
Terelersky v. Terelersky, 2007-Ohio-4132 (9™ Dist.) at Y8, guoting American Book Co. ».
Kansas, 193 U.S. 49, 52, 24 §.Ct. 394, 48 L.Ed. 613 (1904). More importantly, as this
Court has stated and held: “Neither mandamus not procedendo will issue to compel 2
vain act.” Stats ex rel Movens v. Kerr, 104 Ohio St.3d 148, 154, 2004-Ohio-6208 at 35,
cifing State ex rel Moore v. Malone, 96 Ohio St.3d 417, 2002-Ohio-4821; Staze ex rel Garnest
». Lyons, 44 Ohio St.2d 125, 127 (1975).°

Here, Judge Gall issued his judgment transferring this matter to the Medina
County Common Pleas Court on January 4, 2013. (Supplement at 0171). Thereafter,
on January 9, 2013, the Cuyahoga County Cletk of Courts completely complied with
Judge Gall’s order and transferted the entire matter to the Medina County Common

Pleas Court. (Supplement at 0172).

*Mootness may be established with evidence not existing in the record. Id. cizing Pewitt
v. Lorain Correctional Inst., 64 Ohio St.3d 470, 472 (1992); State ex: rel Nelson v. Russo, 89
Ohio 5t.3d 227, 228 (2000). Finally, a court is permitted to take judicial notice of the
fact that a matter is moot. Stz ex re/ Rivera v. Callaban, 2005-Ohio-2182 (8" Dist.) at

93.

22



In Medina County, on Januaty 16, 2013, the Medina County Clerk of Courts
received the transferred filed. (Supplement at 0175). On January 25, 2013, Relators’
counsel recognized and acknowledged Medina County Common Pleas Court’s
jurisdiction and filed a Motion to Stay. (Supplement at 0181). Subsequently, on
February 12, 1013, the Medina County Common Pleas Court issued a judgment
establishing that it, not Cuyahoga county had jurisdiction over the personal injury
action. {Supplement at 120).

On February 26, 2013, Respondents filed with the Eighth District Court of
Appeals a Motion to Dismiss the Petition fot Writs on this mootness basis. On March
8, 2013, the Appellate Coutrt denied same iraproperly determining that the Medina
County Coutt’s action in staying the Medina County action meant that the matter was
not moot. However, what the Appellate Court overlooked is that, notwithstanding
Medina’s stay order, the Medina Court still was the only Court which had jurisdiction
over the matter. Significantly, Medina did not transfer or refuse jurisdiction.

While the Medina Court stated that it was neither accepting nor rejecting
transfer, such statement does not change the crucial fact that after the Cuyahoga
County Cletk complied with Judge Gall’s transfer order there was nothing thereafter
pending before Judge Gall or in Cuyahoga County. Judge Gall’s Order had been fully

complied with and the controversy in Cuyahoga County was moot.*

* Because the Medina Court never tejected Judge Gall’s transfer, this main fact
distinguishes application of this Court’s decision in State ex rel Swuth Admr v. Bd.
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As the undisputed facts establish, the Cuyahoga County Cletk of Courts
completely complied with Judge Gall’s otder and the Medina County Clerk of Couzts
and Common Pleas Coutt has taken jurisdiction. As such, these events rendered the
Mandamus Complaint completely moot and consequently the Cuyahoga County
Court of Appeals did not have jutisdiction to issue the res?ective Writs and its
judgment and order is void. Patton v. Diemer, 35 Ohio St.3d 68, 70 (1988); State ex re/
Beil ». Dotta, 168 Ohib St. 315, 319-320 (1958); Srare Ex rel Elgjah Jennings, Inc. v. Noble,
49 Ohio St.3d 71, 74 (1990); Miner ». Witt, 82 Ohio St. 237, 238-239 (1910), quoting
Mills v. Green, 159 U.S. 651, 653 (1895).

CONCLUSION

Any claim of intentional tort alleged against another individual, regardless of
the location of where the tort occurred, is governed by the prima facia element for the
respective traditional common law intentional torts, ze. assault, battery, trespass or
false imprsonment. Ohio law does not permit an employee who claims to have been
injured by a fellow employee, to utillize the legal standard or elements this Court
previously recognized for a common law intentional tort. Because Relatoss’

underlying complaint fails to set forth a recognized cause of action, Relators’ did not

Cuyaboga County Court of Common Pleas, et al, 106 Ohio St.3d 151, 2005-Ohio-4103. See,
State ex rel Edwards v. Tompkins, 2011-Ohio-32 at §11-15 (5™ Dist.); see, also, State ex: rel
Dannaber v. Crawford, 78 Ohio St.3d 391, 1997-Ohio-72. Only if Medina County
rejected jurisdiction would the proverbial “Gordion Knot” over jurisdiction exist.
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establish a clear legal right to relief and their request for respective Writs of
Mandamus and Procedends should have been denied.

Moreover, where a judgment has been completely executed and performed, any
action attempting to vacate or dissolve that judgment is moot. Where a matter is
moot, a Court is without subject matter jurisdiction and any order issued is void.
Here, the Cuyahoga County Cletk of Coutts had completely and fully complied with
Judge Gall’s order transferting venue of the underlying personal injury complaint to
Medina County. As such, Relators’ attempt to vacate that judgment by way of an
original action in the Cuyahoga County Court of Appeals was moot, subject matter

jurisdiction was lacking and the Cuyahoga County Court of Appeals judgment is void.

Respectfully submitted,
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SHAWN W. MAESTLE ( 0063779)
SMaestle@westonhurd.com
Weston Hurd LLP
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1301 East 9% Street. Suite 1900
Cleveland, OH 44114-1862
(216) 241-6602
(216) 621-8369 (fax)

ATTORNEY FOR RESPONDENTS
PRECISION DIRECTIONAL BORING, LLC
AND GARY COLE
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Now comes Respondent, Precision Ditectional Boring, LLC and Gay Cole, and
heteby gives notice of appeal to the Supreme Court of Ohio pursnant to S.Ct. R. 1, Section
1(A)(1) in this original action from the sutmmaty judgment rulings dated May 24, 2013. The
journal entties are attached hereto and incotporated hereon as Exhibit A.
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TIM McCORMACK, J.:
{1} On January 24, 2018, the relators, Denald Yeaples and Debra

Yeaples, contmenced this extraordinaxy writ action, stating claims in mandemus
and procedendo, against the respondents, Cuyahoga County Common Pleas
Court Judge Steven E. Gall, Precision Directional Boring L.L.C, (hereinafter
“Precision”), and Gary Cole. The relators seek to compel Judgs Gall in the
underlying case, Yeaples v. Precision Directional Boring L.L.C., Cuyahoga C.P.
No. CV-773151, to vacate the court’'s March 28, 2012 and January 4, 2013 orders
finding venue improper in Cuyahoga County and transferring the underlying
case to the Medina County Common Pleas Court and to try the underlying case.

{42} On March 20, 2018, Judge Gall, through the Cuyahoga County
Prosecutor, moved for summary judgment. The relators filed their brief in
opposition and a cross-motion for summary judgment on April 8, 2013, Judge
Gall filed his OppAosition to the cross-motion for summary judgment on April 29,
2013. On May 7, 2013, Precision and Cole filed their motion for summary
judgment. The gravamen of this case is whether the relators stuted a elaim for
intentional workplace tort against Gary Cole, If they did, then venue is proper
in Cuyahoga County and a writ will izsue for Judge Gall to proceed with the
case: if they do not, then Judge Gall was correct in transferring the underlying
case to Medina County, and a writ will not He, The court has reviewed the

materials submitted, and this matter is ripe for resolution. For the following
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reasons, this court grants the velators’ motion for summary judgment, denies the
'respondents’ motions for summary juadgment, and grants the writs of mandamus
and procedendo. Judge Gall is directed to vacate the orders transferring the
underlying case to the Medina County Common Pleas Court and proceed to
judgment on the underlying case. \
FACTUAL AND PROCEDURAL BACKGROUND
{93} OnJanuary 10, 2010, Donald Yeaples, a resident of Lorain County,
and Gary Cole, a resident of Cuyahoga County, were working for respondent
Precision that has its principal place of business in Medina County. Yeaplesand
Cole were identifying residential connections with storm, ganitary, andfor water
pipes ¢rossing the road at a residence in Summit County to prepare a bore path
for a water main, Cole was operating a mini excavator. The homeowners
notified Yeaples that they needed to back their vehicle out of the driveway, and
Veaples told this to Cole. Cole nodded his assent, and Yeaples went to the rear
of the excavator to guide the homeowners, As Yeaples was doing this, the
excavator ran over him.
{94} On January 10, 2012, the relators commenced the underlying case

against Precision, Cole, and various Johr Does! in Cuyahoga County. In the

 Only Precision, Cole, and Count 1 axe velevant to the instant action. Count 2
is & claim for negligence against the John Does, and Count 3is a claim under the Chio
Frequenter Statute against the John Does. Ta Count 4, Debra Yeaples asserts hex
claim for loss of consortium against all the defendeants,
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complaint, the relators stated the basic facts that at the job site, Cole backed up
the mini excavator over Donald Yeaples and inj ured him. They further asserted
that the execavator did not have safety equipment, including a reaxview mirror
or a backup alarm, and was not in compliance with federal and Ohio law.

{45} The relators designated Count 1 as “Workplace Intentional Poxt.*?
Eieven times throughout this count, the relators referved to"defendsnts” plural.
Rour times they asserted that “[als a direct and proximate result of the
Defendants’ tortious conduct,” Donald Yeaples was injured in various ways.
Only once in this count did the relators refer to “defendant” in the singular:
“Defendant’s deliberate removal and/or deliberate refusal to use safety guards
and s;afety devices is a presumption of specific intent ds set forth in Section
2745.01(C) of the Ohio Revised Code.” At all other times in Count 1, the rﬁators
used the plural form of “defendant” At xno time did they otherwise specifically
mention or distinguish between Precision and Cole.

{98} On February 8, 2012, Precision moved to dismiss the complaint ox
in the alternative to transfer for improper venue. Precision argued that venue
could be proper in Cuyahoga County only if Cole was a properly nawmed

defendant.? However, Cole could not be a proper party because R.C. 4123.741

? Count 1 consists of paragraphs 13 through 25 of the complaint.

% Civ.R. 3(B) provides in pertinent paxi as follows: “Proper venue lies in any one
or more of the following counties: (1) The county in which the defsndant resides; (2)
The county in which the defendant has his or her principal place of business; (3) &
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provides for co-employee immunity: no employes shall be Liable in damages for
any injury received by any cther employes of such employér in tize saurse of the
latter employes’s employment, Precision farther asserted that the complaint did
not allege any specific tort against Cole. Precision concluded that the relators
named Cole as a nonxinal deferdant solely for the purposes of forum shopping.
Cole joined in this motion on February 21, 9012. The relators countered thata
co-employee could be liable for an intentional workplace tort and that Cole
“appreciated” that Donald Yeaples was behind the excavator, that the excavator
lacked necessary safety equipment, and that Cole backed up the excavator
anyway in a substantial cextainty of injury to Yeaples. On March 28, 2012, the
Cuyahoga County Common Plaés Court judge® granted the motion to transfer
and transferred the underlying case to theMedina County Common Pleas Court,
Case No. 12 CIV 0660.

{97} On May 20, 2012, the relators moved the Medina County Common
Pleas Court to reconsider and refuse the transfer of veriue. On June 28, 2012,

the Medina County judge conduected an oral hearing on the venue issue. On

county in which the defendant conducted activity that gave rise to the claim for relief;

% = ¥ (6} The county in which all or paxt of the claim for relief axosa * * >

Civ.R. 3(E) provides in pertinent part as follows: “In any action brought by one
or more plaintiffs against ons or more defendants jnvolving one or more claims for
relisf, the forum shall be deemed a proper forum, and venus in the forum shall be
proper, if the venus is proper as to any one parky other than a nowminal party, or asto
any one claim for relief”

4 At that time, Judge Anneite Butler presided over the underlying case.

P12



July 17, 2012, the judge issued a four-page journal entry finding the possibility
that co-employee immunity may not existin this case and ruling that Count Vs
use of “Defendants” broadly stated a complaint for workplace intentional tort to
encompass a claim against Cole. Therefore, because venue is proper in
Cuyshoga County, the court transforred the case back to Cuyahoga County.

{48} OnAugust 16, 2012, Precision and Cole moved tha Cuyahoga County
Cominan Pleas Court to refuse venue and affirm the Maxch 28, 2012 order. They
asserted that the Medina County court erred in concluding the complaint stated
a claim against Cole. In reality, they argued Cole is only e nominal party, which
ig insufficient to vest venue in Cuyahoga County. After further briefing, on
January 4, 2013, respondent Judge Gall, who succeeded Judgs Butler,
summerily granted the motion to refuse venue and transferred the underlying
case to Medina County.

{49} OnJanuary 24, 2013, the velators commenced this writ action, and
on January 26, 2013, moved the Medina County judge to stay the underlying
case. On Pebruary 18, 2013, the Medina County judge granted the stay, and
declined 6o either accept or reject transfer of this case until this couxt
adjudicated this original action.

LEGAL ANALYSIS
{410} This court rules that the relators’ complaint in the underlying case

doss state a claim of workplace intentional tort against Cole. Although the
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drafting of the complaint could have and should have been better and clearer,
the consistent and repeated use of “defendants” in the plural shows that the
celators intended to include Cole in Count 1 as a tortfeasor and not as just a
nominal party. The sole uss of “defendant’s” in paragraph 20 does not change
this analysis. It would be appropriate to change to singular to aver that

| Procigion removed the safety equipment, Moreover, including Cole in Count 1
would properly apply the liberal pleading standards of Civ.R. 8.

{411} The respondents argue that Cole must be a nominal party, because
of the principle of co-employee immunity pursuant toR.C. 4123.741. However,
this argument is not persussive. In the seminal case of Blankenship v.
Cincinnati Milacron Chems., Inc., 69 Ohio $t.2d 608, 433 N.E.2d 572 (1982), the
Supreme Court of Ohio in the gyllabus specifically held that R.C. 4123.741 does
not preciude an employee from sesking a common law remedy for intentional
tort. This court further notes that Blankenship sued his co-employees in that
case. Furthermore, this court in Lacava v. Waiton, 8th Dist. No. £9190, 1996
Ohio App. LEXIS 2420 (June 13, 1996}, ruled that R.C. 4123.741 dosz not act as
abar to an employes’s intentional tort claim againsta co-employee. Stockum v.
Rumpke Container Serv., Inc., 21 Ohio App.3d 236, 486 N.E.2d 1283 (Ist
Dist.1985), Thus, itispossible and permissible to state an intentional tort claim

against a co-employee, and the relators, however inartfully, have done soin this

case.
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{412} The respondents’ reliance on Sprouse v. Kall, 8th Dist. No. 82388,
9004-Ohio-358, that the inconsistent use of singular and plurel shows that a
party was not included in the intentional tort claim is misplaced. In that case
the history of the litigation, especially the motion to amend the complaint,
showed that the plaintiff no longer sought to inchude Sunoco in the intentional
tort claim, but would pursue only anegligence olaim against Sunoco. Therefore,
the inconeistent use of singular and plural in the intentional toxt elaim would
not be controlling. In the present case, the litigation history indicates that the
relators intended to include Cole in Count 1. Moreover, Sprouse affirms the
liberal pleading standards of Civ.R. 8.

{413} The respondents further argue that mandarmus and procedendo are
not proper remedies to contest a venue ruling; appeal after full litization is the
proper remedy. The requisites for mandamus are well established: (1) the
relator must have a clear legal right to the r‘equested relief, (2) the respondeunt
must have a clear legal duty to perform the requested relief and (3} there must
be no adequate remedy at law. State ex rel. Ney v. Niehouss, 33 Ohio St.3d 118,
515 N.E.2d 914 (1987). Mandamus is nof a substitute for appesl. State ex rel.
Pressley v. Indus, Comm. of Ohio, 11 Ohlo St.2d 141, 228 N.E.2d 631 (1967),
paragraph thres of the syllabus. Although mandamus should be used with
caution, the court has discretion in issuing it. In Pressley, paragraph seven of

the syllabus, the Supreme Court of Ohlo ruled that “in considering the allowance
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or denial of the writ of mandamus on the merits, [the court] will exercise sound,
legal and judicial discretion based upon all the facts and circumstances inthe
sindividual case and the justice to be done” Similarly, the wrib of procedendo is
merely an order from a court of superior jurisdiction to one of inferior
jurisdiction to proceed to judgment. Yee v. Erie Cty. Sheriff's Dept., 51 Ohio
Gb.34 43, 553 N.F,2d 1354 (1990). Prosedendo is appropriate when & court has
aither refused to render a judgment or has unnecessarily delayed proceeding to
judgment. State ex rel. Wathing v. Eighth Dist. Court of Appeals, 82 Ohio §4.3d
532, 19.98~Ohio—190, 696 N.E.2d 1079. It will not issue when there is an
adequate remedy at law. State ex rel. Hansen v. Reed, 63 Ohio St.8d 597, §89
N.E.24 1324 (1992), The court notes that the respondents have cited several
cases that hold appesl after a final vesolution to address venue issues is an
adequate remedy at law precluding an extraordinary writ,

{414} However, extroordinary writs have been used to resolve venue
disputes. Stateexrel. Smith v, Cuyahoga Cty. Courtof Common Pieas, 106 Chio
St.3d 151, 2005-Ohic-4108, 832 N.E.2d 1206, State ex rel. Ohio State Racing
 Comm. v. Walton, 97 Ohio 5t.5d 246, 525 N.E.2d 756 (1988); Stateexrel, Starner
v. DeHoff, 18 Ohio St.3d 163, 480 N.E.24 449 (1988); and State ex rel. Wood v.
MeCrystal, 97 Ohio App.3d 419, 646 N.E.2¢ 1130 (6th Dist.1894).

{915) Smith is particularly instructive. In that case, Smith brought a

medical malpractice case in Cuyeahoga County against the Cleveland Clinicand

Pi6



various other doctors and hospitals. The Cuyahoga County judge transferred the
case to Wayne County, because a substantial portion of treatment occurred in
Wayne County. Smith rveached a partial- settlement end dismissed her
remaining claims against the Cleveland Clinic without prejudice. She then
recommenced her laweuit solely against the Cleveland Clinic in Cuyshoga
County. The Cuyahoga Countyjudge again transferred venueto Wayne County.
However, the Wayne County cqurt refused the transfer and returned the case to
Cuyahoga County because the Cleveland Clinic has »its principal placa of
business in Cuyahoga County and the case was properly venued there,
Nevertheless, the Cuyahoga County judge transferred venue back to Wayne
County. At that time, Smith brought a mandamus action to compel the
Cuyahoga County Court of Common Pleas to vacate the orders transferring
venue to Wayne County and to adjudicate the case.

{416} The Supreme Court of Ohio granted the wrif, holding that Smith’s
medical malpractice case was properly venued in Cuyahoga County because
Cleveland Clinic’s principal place of business was there. The Supreme Court of
Ohio further held that appeal would not be an adequate remedy a} law, because
with both courts in their most vecent decisions refusing to accept jurisdiction,
waiting for an appeal, if the case ever proceeded to resolution, would not be a

complete, beneficial, and speedy remedy.
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{917} This court concludes that Smith is controlling. The procedural
posturesof the two cases are indistinguishable. The Cuyaboga County court has
twice transforred venue to another court, and the Medina County court, in g
written opinion, has concluded that verue was proper in Cuyahoga County.
Following the example of the Supreme Court of Ohio, this court will issue the
writs to cut the “Gordian knot” of venue in this case.

{918} The respondents suggest that this matter is moot, because the
Medina County court has accepted jurisdiction. However, the Medina County
court’s pronouncement that it will neither accept nor decline jurisdiction until
this court’s ruling is inconsistent with the notion that it has accepted the case.

{719} In summary, the relators have stated a claim for workplace
fntentional tort against Cole, as shown by the repeated use of “defendants” in
Count 1. Becauge Cole resides in Cuyahoga County, venue is proper there, and
the case should not be tranaferred to another county on the basis of venus, The
issues of whether Cole actually committed an intentional tort or whether
statutory authority precludes the claim against Cole have yetto be determined,
and this court expresses no apinion on those issues. Given the peculiar
procedural posture of this matter, the extraordinary writs of mandaraus and
procedendo are appropriate remedies.

{420} Accordingly, this court denies the respondents’ motions for summary

judgment and grants the relators’ motion for swmmary judgment. This court
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grants the writs of mandamus and procedendo to corpel the respondent judge
t0 vacate the orders transferring the underlying case, to accept venue over the
underlying case, andto adjudicates the merits of the case. Costs assessed against
respondents. This court divects the clerk of court to serve all parties notice of

thisjudgment andits dats of entry upon the journal as required by Civ.R. 58(B).

{521} Write granted.

MELODY J. STEWART, A, and
EILEEN A. GALLAGHER, J., CONCUR
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KEY WORDS
The relators stated a claim for workplace intentional tort against a co-
employee. Because the co-employss resides in Cuyahoga County, venue for the
entire suit is proper in Cuyahoga County. Civ.R. 8. Because the Cuyahoga
County Courtof Comxﬁon Pleas and the Medina County Court of Common Pleas
both rejectad venue over the underlying case, the writs of mandamus and

procedendo were appropriate remediss to resolve the venue dispute.
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