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In The
SUPREME COURT OF OHIO

Pilkington North America, Inc.

Appellant,

V.

The Public Utilities Commission of
Ohio,

Case No. 2013-0709

On appeal from the Public Utilities
Commission of Ohio, Case No. 08-255-
EL-CSS,

Appellee.

MERIT BRIEF
SUBMITTED ON BEHALF OF

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The General Assembly has created one process for challenging decisions of the

Public Utilities Commission of Ohio ("Commission"). Appellant Pilkington North

America, Inc. ("Pilkington") chose not to use this procedure. Now, having seen the

outcome of other litigation, Pilkington seeks to benefit from that decision. Pilkington

asked the Commission to create a second appeal mechanism in direct violation of the

General Assembly's requirements. "The Commission properly refused this request. This

Court should also refuse Pilkington's bid for a second bite at the apple.



STATEMENT OF THE FACTS AND CASE

In 2009, Pilkington and five other industrial customers filed separate complaints

with the Commission regarding Toledo Edison's termination of their special contracts in

February of 2008. After the filing of the complaints, "I'oledo Edison and each of the

complainants agreed to establish escrow accounts for the difference bet-ween the special

contract rate and the higher tariff rate. After consolidating these cases, the Commission

issued an order finding that the special contracts were properly terminated. All of the

complainants except for Pilkington filed an application for rehearing which was denied

by the Commission.

Each of the complainants except for Pilkington then filed a notice of appeal to

this Court. Pilkington did not appeal and also surrendered any claim to the escrow fund.

On August 25, 2011, the Court reversed the Commission order, holding that the special

contracts terminated in December, rather than February, of 2008. Martin Marietta

Magnesia Specialties L.L.C. v. Pzt6. Util. Comm'n, 129 Ohio St. 3d 485, 2011-Ohio-

4189, 954 N.E.2d 104 (2011). The appellants in that case were then entitled to refunds

to be paid out of the escrow fund.

On January 5, 2012, Pilkington filed a motion for relief under Civil Rule 60(B)

with the Commission. Pilkington asserted that it was entitled to relief based on the

Court's decision in Martin Marietta, even though it had not participated in the appeal.

The Commission denied the motion in an Entry issued on January 23, 2013. In the

Matter of the Complaint of Pilki.ngton North Amer•.ica, Case No. 08-255-EL-CSS (Entry)

(January 23, 2013), Appellant's App. at 5. Pilkington then filed an application for
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rehearing that was denied by the Commission. In the 1Watter of the Complaint of

Pilkangton North America, Inc., Case No. 08-255-EL-CSS (Entry on Rehearing) (March

20, 2013), Appellant's App. at 11. This appeal then ensued.

PROPOSITION OF LAW NO. I:

A motion for relief from judgment pursuant to Civ. R. 60(b) is not a
proper procedural mechanism to vacate a commission order.

The Commission properly denied Pilkington's Civ, R. 60(B) motion as it was an

improper procedural mechanisrn to use to vacate a commission order. The proper

procedure, as defined by statute, is an application for rehearing followed by a timely

appeal to the Supreme Court of Ohio. Pilkington is seeking to use the Civ. R. 60(B)

motion to alleviate it from its poor but deliberate decision not to appeal the order entered

against it by the Commission. See Entry, ^(9, Appellant's App, p. 09. Pilkington gave up

its right to challenge the Commission order when it chose not to appeal via the clear and

unambiguous statutory scheme set forth by the General Assembly. As demonstrated

below, eourts have consistently held that a Civ. R. 60(B) motion cannot and will not be

used as a substitute for a direct appeal. Pilkington has failed to meet the Civ. R. 60(B)

requirements and this case does not rise to the level of extraordinary circumstances.

Finally, it would be inequitable to relieve Pilkington of the consequences of its decision

not to appeal. Pilkington would beconie the windfall beneficiary of the other litigants'

efforts. While there must be both justice and finality in litigation, parties must be able to

rely on final, unappealed decisions for justice to ever be fully served.
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A. A Civ. R. 60(B) motion is not a substitute for a direct appeal.

A Civ. R. 60(B) motion is not a substitute for the direct appeal of a Commission

order. As the Commission is a "creature of statute", the General Assembly created a

clear and unambiguous procedure for vacating a Commission decision, Akron & B. B. R.

Co. v. Pub. Util. Comm 'n, 165 Ohio St. 316, 13 5 N.E.2d 400 (1956). After the issuance

of a Commission order, a party may apply for a rehearing under R.C. 4903.10. An

application for rehearing is a prerequisite for any "cause of action arising out of any

order of the commission." Ohio Rev. Code Ann. § 4903.10 (West 2013), App. at 6.

After the rehearing proceedings have been concluded or the application is denied, the

party may then appeal as of right to the Ohio Supreme Court. Ohio Rev. Code §

4903.13 (West 2013), App, at 7. To perfect an appeal, a challenger of a Commission

order must file both a rehearing application and a notice of appeal specifying the errors

complained of.Pilkington filed neither from the original Commission order. There is no

substitute for a direct appeal to vacate a Commission order and the statutory

requirements are jurisdietional and cannot be waived.

"I'he posture of this case is similar to that in Erie Lackawanna Ry. Co. v. Pub.

Util. Comm'n, 24 Ohio St. 2d 159, 265 N.E.2d 266 (1970). In that case, a railroad filed

a petition to rescind an order from which it had not appealed. The Court upheld the

Commission's denial of the petition, concluding that the railroad's failure to appeal

conclusively resolved any question as to its legality, absent a patent violation of the

Commission's jurisdiction. In the present case, Pilkington's motion is analogous to the
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railroad's petition to rescind. As in Erie Lackawana, Pilkington's failure to appeal the

initial order defeats its present claims.

It is well recognized that a Civ. R. 60(B) motion cannot relieve a party from a

deliberate choice not to appeal a judgment. Ackermann v. United States controls, stating

that a "petitioner cannot be relieved of such a choice because hindsight seems to indicate

to him that his decision not to appeal was probably wrong." 340 U.S. 193,198 (1950). In

Ackerman, a party deliberately gave up his right to appeal his citizenship proceeding and

lost his right to obtain relief from his judgment later with a Civ. R. 60(B) motion based

on a change in law. The Supreme Court also found in Polites v. United States, 364 U.S.

426, 432(1960), that a party cannot obtain Civ. R. 60(B) relief where their choice not to

appeal is "free, calculated, and deliberate." This Court followed that reasoning in Knapp

v. Knapp, holding that granting a Civ. R. 60(B) motion to a party "would relieve them of

the consequences of their voluntary, deliberate choices" and that it would be unfair to

"relieve either party from the consequences of these choices simply because hindsight

indicated they may not have been wise." 24 Ohio St.3d 141, 493 N.E.2d 1353 (1986).

A Civ. R. 60(B) motion is not a means for a party "to negate a prior finding that

the party could have reasonably prevented," Jacksorz v. Hendrickson, 2nd Dist. No,

21912, 2008-Ohio-491, T29, and a party may not use a Civ. R. 60(B) motion to "reap

where they have not sow." American Mfrs. .Mut. Ins. Co. v. Midlcxnci Ross Corp., 1991

Ohio App. LEXIS 3649 (11 th Dist. Ct. App., Aug. 2, 1991), App. at 1. Pilkington chose

not to appeal the original Commission order, while the other industrial customers did

appeal and were successful. See Martin Marietta, 2011-()hio-4189, 954 N.E.2d 104.
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Pilkington cannot now use a Civ. R. 60(B) motion to obtain relief from other litigants'

efforts.

Pilkington's claim that a Civ, R. 60(B) motion is an appropriate collateral attack

of the final, unappealed Commission order is also erroneous. Parties must also be able to

rely on final, unappealed judgments. As this Court held in Wigton v. Lavender, 9 Ohio

St. 3d 40, 42-43, 457 N.E.2d 1172 ( 1984), "an unappealed judgment is final and the

prevailing party may fully rely upon it, and that filing of a notice of appeal is the

jurisdictional prerequisite to a valid exercise of appellate jurisdiction." (Citations

omitted). This Court has determined that "R.C. 4905.26 is broad in scope as to what

kinds of matters may be raised by complaint before the PUCO. In fact, this Court has

held that reasonable grounds may exist to raise issues which might strictly be viewed as

"collateral attacks" on previous orders." Allnet Comm. Svcs., Inc., v. Pub. Util. Comm'n

32 Ohio St. 3d 115, 117, 512 N.E.2d 350 (1987). However; "the reasonable grounds for

complaint requirement of R.C. 4905.26 must still be met before the PUCO is required to

order a hearing." Id. A proper "collateral attack" of a Commission order is through the

complaint statute recognizing reasonable grounds for review, not a Civ. R. 60(B)

motion. UVhere, as here, a party fails to appeal a final judgment, it may not use a Civ. R.

60(B) motion as a backdoor substitute for its decision not to directly appeal. Nor can it

be used as a collateral attack on a Commission order. Pilkington deliberately chose not

to utilize the clea.rand unambiguous statutory structure for appealing a final order issued

by the Commission and may not now substitute a Civ. R. 60(B) motion to remedy that

unwise decision.
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B. Pilkington failed to satisfy the requirements of a Civ. R. 613(B) motion.

The Commission properly denied Pilkington's motion as it failed to satisfy the

requirements of Civ. R. 60(B). Pilkington claims that while civil rules are not binding on

administrative bodies, there are no rules or statutes precluding administrative bodies

from recognizing themo Yoder v. Ohio State Board of Ed., 40 Ohio App.3d 111, 531

N.E,2d 769 (1988). Given the statutory structure discussed above, it is difficult to see

how Civ. R. 60(B) applies to Commission proceedings. Even if this rule does apply to

the Commission, all criteria must be met, which Pilkington failed to do.

The criteria for a valid Civ. R. 60(B) motion are both independent and in the

conjunctive-all three need to be satisfied or relief must be denied. "To prevail on a

motion filed pursuant to Civ. R. 60(B), the movant must demonstrate: ( 1) that the party

is entitled to relief under one of the grounds stated in Civ. R. 60(B)(1) through (5); (2)

that the party has a meritorious defense or claim to present if relief is granted; and (3)

that the motion is made within a reasonable time." (Citation omitted). Yoloczi•kevich v.

Volodkevich, 35 Ohio St. 3d 152, 153, 518 N.E.2d 1208 (1988). Pilkington failed to

show that it is entitled to relief under one of the grounds stated in Civ. R. 60(B) and its

motion was properly denied by the Commission.

Pilkington also incorrectly claims it is entitled to relief under Civ. R. 60(B)(5),

allowing for any other reason justifying relief from the judgment. While the motion is

broad, Pilkington did not invoke any substantial grounds for relief as required by Civ. R.

60(B)(5). Courts have narrowed this broad relief to be allowed only in the most extreme

circumstances. In Uolodkevich at 154, the Court found that "60(B)(5) is a catchall
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provision which reflects the inherent power of a court to relieve a person from the unjust

operation of a judgment. However, the grounds for invoking the provision must be

substantial.'^' Pilkington based its claim for relief under Civ. R. 60(B)(5) on the

supposedly "ultra vires" nature of the situation, which is erroneous. Pilkington's

situation is not unique or extraordinary. It could have been remedied with a timely

appeal of the initial Commission order. Relief under Civ. R. 60(B)(5) is "linuted to

issues that cannot properly be raised on appeal." &ate v. Helms, 9th Dist. No. 26472,

2013-Ohio-359, ^j 10. T'he deliberate choice to forego an appeal is not a unique or

substantial circumstance that reaches the level of Civ. R. 60(B)(5) relief. In C'alifornia

Medical Assoc. v, Shalala, 207 F.3d 575, 578 (9' Cir. 2000), "the aggrieved party did

not properly appeal any part of the judgment against it. Because the parties failed to

preserve their challenges to the adverse judgments, they could not subsequently move

for relief under Rule 60(B)(5)." Pilkington failed to appeal the judgment against it and

cannot now claim relief under Civ. R. 60(B)(5).

Pilkington also claims that because its rights are so interwoven with the other

industrial customers, the justice of the case requires the reversal to apply to it as well.

This is an incorrect interpretation of the precedent and of the standard adopted by this

Court. In Wigton v. Lavender, 9 Ohio St. 3d 40, 42, 457 N.E.2d 1172 (1984), the Court

held that an appeal will not inure to nonappealing parties unless their rights are "so

interwoven or dependent on each other as to require reversal of the whole judgment."

Interwoven parties are parties whose interests and liabilities are connected in such a

manner that a reversal to only one would unreasonably impair the rights of the other.
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The rights and responsibilities of one party must be dependent upon the other and this

connection must be greater than just similar economic interests or facts and issues

surrounding the cases. "The fact that the appealing and non-appealing parties have a

similar economic interest, however, is not enough." _National Assoc, of Broadcasters v.

FCC, 554 F.2d 1118, 1124 (D.C. Cir. 1976), Additionally, parties who file separate and

distinct causes of action are generally not seen as interwoven parties by the courts. The

11 th District Court of Appeals, drawing from Wigton, laid out criteria for whether or not

two parties' interests are interwoven or dependent so that it would be inequitable for a

reversal on one to not apply to the other. "I'he criteria set forth are:

whether the party which appealed had any other co-party's interest in mind
or was solely looking to have its own judgment reversed; whether there
were any contingent or conflicting interests between the appellant there and
those that did not appeal,whether there were separate and distinct
subrogation rights and properties between appellant and the other non-
appealing parties; and whether there were any contribution or
indemnification claims at issue.

American Mfrs. Mut. Ins. Co. v, Midland Ross Corp., 1991 Ohio App. LEXIS 3649

(11 th Dist. Ct. App., Aug. 2, 199 1), App: at I. Per American, if an appealing party is

seeking to have only its ,judgment reversed, and its rights do not depend upon the rights

of the nonappealing party, then the parties will not be defined as interwoven by the

courts and a reversal to the appealing party will not trigger a reversal to the

nonappealing party. Pilkington does not share any rights or liabilities with the other

industrial customers.

Each industrial customer appealed the initial Commission order separately, and

while the issues were essentially the same and they stipulated the same facts, none had
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shared liabilities or was seeking to reverse more than their own individual judgment. In

Federated Dep't Stores, Inc. v. Moitie, 452 US 394, 401 (1981), seven class actions

were filed against a department store and were consolidated into one proceeding. Only

five appealed and obtained a reversal on the judgment. The two parties who failed to

appeal then made a motion under Civ. R. 60(B)(5) based on the interwoven nature of

their interests. The U.S. Supreme Court stated that parties were not interdependent

where they "have no interest in respondents' case, not a reversal on interrelated cases

procured, by the same affected party." (Citation omitted). Justice Blackmun, in his

concurring opinion, also indicated situations in which parties' interests would be

interwoven, specifically where "appealing and nonappealing parties made competing

claims to a single piece of property, or in which reversal as to appealing party would

have unjustly left the nonappealing party liable, or without recourse on his cross claim."

This further clarifies that interwoven parties are parties where their rights or liabilities

are the same. The U.S. Supreme Court also "recognizes no general equitable doctrine *

* * which countenances an exception to the finality of a party's failure to appeal merely

because his rights are "closely interwoven" with those of another party." Federated, 452

U.S. at 400. Pilkington and the other industrial customers each have separate and distinct

causes of action and are not interwoven or dependent upon one another such that the

justice of the case does not require the granting of the Civ. R. 60(B)(5) motion.

Finally, there was no error in the proceedings which would allow for a Civ. R.

60(B)(5) motion where "error permeates the entire case" under an exception stated in

Wigton, 9 Ohio St. 3d at 42. Pilkington claims that this Court's reversal of the
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Commission order, stating that "the Commission unlawfully and unreasonably allowed

Toledo Edison to terminate special contracts," made the Commission order a legal

nullity and void. Iblartin Marietta, 2011-Ohio-4189 at T146. This is wrong. State v.

Montg-omery, 6th Dist. No.H-02-039, 2003-Uhio-4095,^, 8-10, explains that "a judgment

rendered by a court without subject matter jurisdiction is void ab initio. A void judgment

may be challenged at any time. * * * A voidable judgment is one rendered by a court

having jurisdiction and although seemingly valid, is irregular and erroneous." The

Commission had jurisdiction over the proceedings and the order was merely determined

to be erroneous by the Court. T`he Commission order is therefore a voidable judgment

"that will have the effect of a proper legal order unless its propriety is successfully

challenged through a direct attack on its merits." Id at10. While a voidable judgment

may also be subject to the provisions of Civ. R. 60(B), the motion must be valid and

satisfy all requirements, which Pilkington failed to do.

Pilkington failed to meet the retluirementsfor a valid Civ. R.60(B)(S) motion and

the Commission properly denied it. Pilkington also failed to assert any substantial

grounds for relief. Pilkington's situation is not ultra vires and could have been remedied

on direct appeal of the original Commission order. Pilkington's rights are not interwoven

with the appealing parties such that justice requires a reversal as to Pilkington. Finally,

the Commission order was not void, but rather a voidable judgment subject to direct

appeal, which Pilkington consciously chose not to undertake.
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C. Public policy favors upholding the Commission's decision denying
Pilkington Civ. R. 60(B) relief.

Public policy favors upholding the Commission's decision denying Pilkington

Civ. R. 60(I3) relief in favor of finality and reliability in litigation. Pilkington should not

be relieved of the consequences of the final, unappealed judgment against it. The future

circumstances to which Pilkington says this remedy will be limited are not rare and

Pilkington is asking for an appellate avenue that is outside of the statutory scheme

provided to the Commission by the General Assembly. There is a clear structure for both

obtaining relief from a Commission order through the appellate process and for asking

the Commission to revisit a prior order under the complaint statute, Ohio Rev. Code

Ann. § 4905.26 (West 2013), App. at 8. The Civ. R. 60(B) motion was used by

Pilkington to merely relitigate a case it lost before the Commission and to rectify its poor

decision to forego the appeal of that order.

It would be inequitable to relieve Pilkington from the consequences of its

decision not to appeal the initial Commission order. Pilkington made a calculated

choice, even though they had two million dollars in escrow, and must now be made to

live with the price of that choice. Toledo Edison is also not unlawfully retaining the

money awarded to them by an unappealed final judgment. R.C. 4903.19 recognizes the

importance of a proper appeals process, stating that "upon the final decision by the

supreme court upon an appeal from an order or decision of the public utilities

commission, all money which the public utility * * * has collected pending the appeal, in

excess of those authorized by such final decision, shall be promptly paid to the
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corporations or persons entitled to them." Ohio Rev. Code Ann. §4903.19 (West 2013),

App. at 7. Pilkington did not appeal the judgment issued against it and therefore is not

entitled to money it relinquished,

This court held in Wigton, 9 Ohio St. 3d at 42, that "an unappealed judgment is

final and the prevailing party may fully rely upon it." Reversing the Commission's

decision to deny Pilkington's Civ. R. 60(B) motion would encourage litigants "to litigate

carelessly." Knapp v. Knapp, 24 Ohio St.3d 141, 145, 493 N.E.2d 1353 (1986), Litigants

could benefit from the appeals of others and be relieved '`of the consequences of their

voluntary, deliberate choices." Id. This would be contrary to the U.S. Supreme Court's

holding in Ackerman and to this court's own precedent. Pilkington cannot now via an

improper Civ. R. 60(B) motion ask for relief from its own considered choices.

Overturning the denial of Pilkington's Civ. R. 60(B) motion would also decrease

judicial economy, contrary to Pilkington's claim. If parties are permitted to use a Civ. R.

60(B) motion to relieve themselves from their failure to appeal in a timely manner,

"judgments would never be final because a party could indirectly gain review of a

judgment from which no timely appeal was taken by filing a motion for reconsideration

or a motion to vacate judgment." (Internal citations omitted). Ohi-Rail Corp. v. Baf°nett,

7th Dist. No. 09-JE-18, 2010-()hio-1549, T20. This Court has found that there must be

finality and perfection in the adjudication process, but "for obvious reasons, courts have

typically placed finality above perfection in the hierarchy of values." Knapp, 24 Ohio St.

3d at 145. Allowing Pilkington to benefit from the appeals of other parties would make

them the "windfall beneficiaries of an appellate reversal procured by other independent
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parties, who have no interest in respondents' case, not a reversal in interrelated cases

procured * * * by the same affected party." Federated Dep't Stores, Ine. v. Moitie, 452

US at 400. The equities dictate that the Commission order denying Pilkington's Civ. R.

60(B) motion should be upheld to prevent Pilkington from benefitting from the hard

work of others and relieving Pilkington from the fallout of its own deliberate decision.

CONCLUSION

Pilkington has failed to demonstrate grounds for the relief it seeks. The

Commission order is lawful, reasonable, and should be affirmed.

Respectfully submitted,

Michael Dewine
Ohio Attorney General

William L. Wright
Section Chief

Thomas G. Lindgren
Thomas W. McNamee
Assistant Attorneys General
Public Utilities Section
180 E. Broad Street, 6th Floor
Columbus; Ohio 43215
Phone: 614.466.4395
Fax: 614.644.8764
william.wrightC6^'piIc,state.oh.us
thomas.lindgren, zpuc.state.oh.us
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!^^ LexisNexw

AMERICAN MANUF.t1C'TiJRERS MUTUAI, INSURANCE CO„ Plain-
fiff-Appellant, v. r!vTiAL.AND ROSS CORP., at al., Uefendants-Appeliees

Case No. 90-P-2202

Court of Appeals of Ohio, Eleventh Appellate I3istriet, Portage County

1991 Oliio App, LE,YI.S 3649

Augixst2, I991;

PRIOR iIISTORY: [*11 Character of Proceed- sale and subsequent failure of a dryer system sold by
ings: Civil Appeal &om the Court of Corntnon Pleas; appeflee, Midland-Ross Corporation, to Chemtrol Adhe-
Ca.se No. 82CV207I. sives, Inc, (Chemtrol), and a solvent recovery system

[*21 sold by appellee, Noe & Sryer to C;hemtrol.

DISPOSITION: AAX31v1ENT: Affirmed in pail; Due to the exhaustive nature of the relevant proce-reversed and remanded in part.
dural history, he chairr of events are set out as follows:

C()UNSliL: A'I"1'Y. lti:EVT!v' C. AI,FXA.FIT3rRSL•N,
Cleveland, Ohio, (F'or Plaintiff-Appe) lant).

ATTY. DANIEL W. TiA.MiVIBR, ATTY. BARBARA J.
ARISC?N, AT"I'Y. THOMAS L. McGINNIS, ATTY.
DONALD P. SCREEN, Cleveland, Ohio, (For Uefend-
ant-Appellee Midland-Ross Corp.).

ATTY. FL2EDRLC E. KRAMER, Cleveland, Ohio, (For
17efendar.t-Appcllee Noe & i3ryer),

Ji1DGES; Presiding Judge Llonald R. Ford. Joseph E.
Mahoney, J., Mahoney, J., (Edward) Ret., Sitting by as-
signment, concur.

OPINION BY: FORD

OPINION

OPINION

This is an appeal hrom the triai court's judgntent in
which appellant's motion for leave to file a second
amended complaint was overraled and the court dis-
missed appell<iat's entire case against Midland as well as
against ?L1oe & Bryer.

T'his appeal emanates from severgl separate actions
initiated u: 1981 and 1982, all of which arose from the

- In 1981, the diyer and solvent systems failed, and
Cherrtrol ftled insurance clain;s with its Insurers, Amer-
ican ht'arnxfacturers Mutuai Insurance Company (Ameri-
can), and Lexington Insurance Conipany (Lexington).
Both insurers denied Chorritrol business interruption
benefits. (American is the appeliant in this appeal.)

- In 1981, Cheintrol filed a lawsuit against Noe &
Bryer for breach ofcontract.

- In 1981, Chemtrol also commenced a separate suit
against American and Lexington for wrongful denial of
benefrts, In the same action, Lexington as subrogee of.
Chemtrol instituted a third party complaint for in.demni-
frcation against Midland.

- In 1982, American as subrogee of Chemtrol initiated a
separate action against Midland and Noe & Bryer.

- izi 1984,11didland nioved for s,ur.maryjudgntent against
American in the action by American as suhrogce of
Chemtrol; Midland, as third party defendant, also moved
for summary judgntent against Lexington in the
Chemtrol action against Lexington for wrongful denial of
benefits.

- On February 25, 1985, 1:"31 American amended its
cotnplaint as a matter of course, and on March 15, 19$5,
Noe & Bryer answered the amended complaitit in Amer-
ican's siibrogatioa action.
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- On Wy 6, 1985; American filed a motiozi, along with a
brief; for leave to file a second amended complaint.

- On June 19, 1985, in the separate breach of contract
case, Chenttrol and Noe & Bryer settled their lawsuit,
executed a full release, and the case was dismissed with
prej tidice;

- Noe & Bryer submitted an answer brief opposing
American's motion for a second amentied complahtt, Noe
& E3tyer referenced the settJsment with Chemtrol; at-
tached a copy and served it on American on or about
September 23, 1985, althouglt it was not filed until Oc-
tober 18, 1985.

- On September 30, 1985, American submitted a sup-
plemental briefin response to Noe & Bryer's answer.

- On November 14, 1985, the cases of Claem.11,o,1 v.
American and I,exington (which included the tlr'trd party
complaint by Laxington against Midland) was consoli-
dated with the separate suit of American v. (v9icllancl pnrl
Noe & 3ayer.

- 1'rior to ruling o*t American's motion for a second
amended complaint, the trial court held a bearing on
Midland's motion for summary [*4] judgment against
American, and on March 26, 1986,. entered summary
judgment for iviidland.

- On July i6, 1986, the court granted summary judgment
for Midland against Lexington.

- In August 1996, L.exington, as svbrogce in the suit
Chemtrol filed, noticed its appcat to this court regarding
the sttmmary judgment order. Amet can also filed a sep-
arate appeal trom the strmmary judgment in favor of
Midland in the case American had independently filed
against Midland andNoe& Bryer on bifurcated basis.

- On September 30, 1987, this court issued separate
opinions affirniing the trial court's summary judgment as
againstboth American and Lexington.

- Stibsequently, American and Lexington noticed sepa-
rate appeals to the Ohio Supreme Court.

- In December 1987, Anierican filed a notice of volun-
tary dismissa: of appeal in the Supreme Court.

- Lexington proceede(i with its appeal. The Supreme
Court rendered a decision which is reported as Ghenstrol
Adhesives, Inc. v. Amtrican Manarfiictzmer Mutaual In-
suraarce Co; t1989); 42 Ohio St. 3d 40, The court af
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firmed in part, but remanded to the trial couri for the
purposes of determining "exactly which damages tue
excluded" by the f"°51 Cherntrol/Midland-RQss eontract,
and whether Lerrngton provided Midland Ross tiniely
notice of its alleged breach of contract.

- On resubmission to the trial court, aIl parties pro-
vided the court with their pending claims and the status
of their respective cases. It appears that during the ap-
peals pursued by American and Lexington, the American
v, iVoe & Bri'cr casc was noE further advanced during
that time frame.

- Subsequently, on May 9; 1990, the trial court f-
nally addressed American's motion regarding the second
amended oomplaint which was filed in May 1985.

- In its order, the trial couit referenced the fact that
the Chemtrol suit against Noe &)3ryer bad been settled
in 1985, aad dismissed with prejudice, and that all claims
Chemtroi hatl or has against Noe & 13ryer were extin-
guished.

- Additionally, the court noted titat ail of American's
claitns in ttie second amended cotnplaint were barred due
to the foregoing settlctnent and the srmtmary judgment
ordcr of March 1986 against American. The court then
dismissed American's suit in its entirety,

Appellant appeals raising the following assignments
of error:

"I_ The trial coum erred to the prejiidice of tiie ap-
pellant j*6] by dismissing appellant's case;

"2. 'Che trial court erred to the prejudice of the ap-
pellant in not granting appellant's motion for leave to tile
its second amended complritnt.

"3. The trial court errad to the prejudice o: the ap-
pellant when it dismissed aJl of appellant's claims on res
judieata grounds, inclnding its claims against Nl;d-
land-Ross."

Anierican presents tlu-ee assignments of error wiich
overlap. 13ssentially, American asserts two arguments.
First, American claims that the eou,h erred in overruling
its motion to file a second amended complaint, and in
dismissing its entire case against Midland. Second,
American contends that !he court erred in overruling its
motion to file a second amended complaint and in dis-
missing its case against iVoe & Bryer on the basis of res
judicata. Therefore, this case will be addressed by ana-
lyzing the two pri.-tcipaI, foregoing argi.tments in rela
tiorship to the three assignments of error in a consoli-
dated manncr.

In the.4rnerican v..hfidlancl Ross suit, the trial court,
iri 1986, entered sumritary judgment in favor of Midland.
Also, as previously indicated, the iT.ial court granted

^
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Midland's summary judgnient motion against the other
insurer, [*7] Lexington, which was also a subrogee of
Chemtrol.

In 1986, both American and Lexington filed separate
appeals to this court, assigting as error the trial court's
summary judgment order assessed against each. 'I'his
court affirmed the two trial court orders and retdered
separate opinions as to American and Lexington. Again,
both parties noticed separate appeals to the t)hio Su-
prente Court; however, incipiently, American voluntarily
distnissed its appeal, wliile Lexington pursued its tegal
recourse.

Since American did not pursue its appeal through
the Ohio Supreme Court on the trial court's summary
judginerct order, as did Le;cington, the doctrine of the law
of ttie case applies to that order since it was zsftirmed by
this court on appeal.

"'I'here can be no question that where a judgment be-
conies final in the course of litigatiom it becomes res
judicata or the law of the case as to all questions therein
decided. Where a second action or a retritil of an action is
predicated on the same cause oi action and is between
the same parties as the first action or tirst trial of an ac-
tion, a final judgn,ent of an appeilate court in the former
action or the first trial of, an action is conchtsive in the
[*8] second action as to every is,sue which was or might
have been presented and determined in the fonner in-
stance." (Citations omitted.) 132rton, hac. v. Durkee
(1.95=1), 762 Ohio St 433, 433.

See, also, Hawley v. Ruley (7988), 35 Ohio St. 3d 157;
Nolan v. Nolan (1989), 1.1 nhfa St. 3a1 f,

All of the allegations in Atnericaiz's original com-
plaint against Midland were disposed of by summary
judgment at the appel.late level in this court, in Midland's
favor. Thus, no fuither action by way of a second
amended complaint can be inaintained by American
against Niidland in the underlyir:g facts here. According-
ly, the trial court properly overraled American's motiott
to file a second aniendeti complaint to the extent that it
applied to Mid?and.

in oral argtunent, American eonceded that the law of
the case controls tile action agaitist Midland, Flowever, in
its brief, Americ'an irriphed that its aotion against Mid-
land should not have been dismissed, but rather ad-
dressed in coujuuction with the Lexington remand, be-
cause of the substantially similar claims betsvicen the case
of American v. Midland and that of Lexington v. Mid-
land [*9] In l.ight of the prevailing case law on this
question, we find it necessary to consider this issue to
assure a complete and fair disposition of this matter;
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Essentially, the question be.foxe this court is whether
American can claim success from the results in the Lex-
ington appeal in Che flhio Supreme Court, in spite of tiie
fact that American voluntarily dismis,sed its own appeal.

This court does not take ambrage with American's
assertions that the two cases are quite similar, and that
they were oiiginally consolidated in the trial court for
that specific reason. However, in reviewing the very
questian that American's argument impliedly raises, the
Ohio Supreme Court dtily considered and reviewed a
multitude of cases from various jurisdictions presentina
similar factlial postures to the one at bar, and adopted tlie
prevailing view that "where one party appeals frotn a
judgment, a reversal as to him will not ju,stify a reversal
against other non-appealing parties unless the respective
rights oi' tite appealing parties are so interwoven or de-
pendent on each other as to require a reversal on the
whole judgment wliere a pail tliereof is reversed," N rg-
ton »: Laverccder (19$4), 9 Ohio St. 3d 40, [*10] sylIa-
btts,

In Y'Vigton, the court considered several lac-tors to
discern whether or not the partics and their clrtims were
interwoven or dependent. "I'he court assessed whether *.Ite
party which appealed had any other co-party's interest in
inind or was solely looking to have its own judgment
reversed; whether there were any contingent or conflict-
ing interests between the appellant there and those that
did not appeal; whether there were separate and distinct
subrogation rights and properties between appellant and
the other non-appealing parties; and wliether there were
any contribution or indernnification claims at issue, 'I'he
court deterinined all of tlie questions in the negative and
consequently concluded that neither the parties nor ttreir
respective claims were interwoven or dependent upon
each other.

Likewise, in the case at bar, Lexington's appeal was
a separate case from that involving American. Lexiagton
had no interest in the Supremf: Court appeal but to have
its own judgntent reversed. This is intimated by the lact
that throughout the entire proceedings Lexington filed
separate notices of appeal, and continued its appeal in tlie
Sttpretne Court while American dismissed. I3oth parties
itad [*11] separate insurance policies with f,hcmtrol,
and were subrogated to ilifCering amounts. American was
not seeking ittdemnification or contribution frorn Lex-
ington, nor I,exingon from American.

Additionally, since t.he Supreme Court's remand in
the Lexington appeal was very precise and narrow, and
focused only on Lexington's rights, it makes it even more
apparent that L.exingtor,`s and American's interests are
readily distii,ct. First, the Supreme Court directed the
trial cottrt to ascertain exactly which damages are ex-
cluded under the ChemtrollMidland=Ross contract, Ob-
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viously, this determination can be made without Aineri-
can remaining as a party to the suit, since the contract
itself must answer this question. Second, the Supreme
Court ordered the trial court to determine wlzether Lex-
ington gave Midland timely and adeauate notice of its
breach of contract. Clearly, this would be a highly indi-
vidualized factual determinatian by the court, which
would involve Qnly the relevant suTrounding facts be-
tweeii Lexington's employees and Midland`s.

Having determined that the cases are not so inter-
wover or dependent, this court concludes that American
carmot "reap where they have not sown," and therefore
ktas [*i2] no standing in the Lexington-Midlandreinand
per Wigton; supra. Accordingly, this court's affirmation
of the tr,ial court's originaily entered judgment, which as
a result of American's voluntary dismissal in the Su-
preme Court, became the final controll'zng order of
.ludgment.

Therefore, the trial court's conclusion that American
had no viable claim against Midland in this litigation was
proper. The court's dismissal of Ar.'iericctn's case as
against Midland was proper. Thus, the arguntent is
witha-ut merit

The second case involved here is between American
and Noe & Bryer. While the foregoing .9znerican v,
Llidland and Lexington v. tYlidland cases were being
appealed tnrough the courts, the Anierican action against
Noe & Sryer was apparently held u) abeyance, since no
further proceedings during the appeal process are indi-
cated in the rocord.

Once the Lexington appeal was remanded by the
Supreme Court, all of the parties, i.e., American, Mid-
land, Noe & Bryer, and Lexington provided the trial
court with the status of the pending claims of'their re-
spective cases. On May 9, 1990, the trial court addressed
Amer-ican's motion to file a second Complaint which was
filed [*13] in May 1985. The trial court noted that an-
other separate and independent suit between Chemtrol
and Noe & Bryer had been settled and was dismissed
with prejudice in 1985, and that all claints Chenitrol had
or has against Noe & Bryer were extinguished. '1'he court
then deterniined that all of American's clr:ims in the sec-
ond arnended complaint were barred dtte to the fnregoing
settlementbetween Chemtrol and Noe & firyar, and thus,
ovemrled American's motion to amencl the complaintand
dismissed its case against Noe & i3ryer.

init3ally, this court observes that the record here on
appeal does not readily disclose that the independent suit
between Chemtrol and Noe & Bryer vvas ever properly
certified in the record as evidence in the case at bar,
I]uring tlie pleading stage in a supplentental answer to an
amended oomplaint, Noe & Bryor noted the Chernzrot v.
Noe & Brver case and attached a copy of the settiernent.
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However, no proof of the judgment dismissing the case
with prejudice was ever entered into evidence as part of
the record.

Thus, the court apparently took judicial notice of the
referenced settlement since it cited the case and settle-
ment for res judicata purposes wUen dismissing ttte [* 14]
instant case between American and Noe & Bryer.

As a general rule, the defense of res judicata cannot
be detennined from the pleadings alone, but must be
proved. The burden of establishing a former adjudication
is upon the party asserting res judicata. First 1Varlonal
Bank v. Berkshire Lifs Insaa•ance Co. (1964), 176 4hio
,51. 395. Accordingly, where res judicala is raised by the
pleatlings but neither a record oftlie prior judgment, nor
rhe pleadings are offered in evidence,there is no proba-
tive evidence from wbich a determination of res judicata
can be made by the trial court. The Personal Senaice In-
surance Co. v: Johrrsor; (June 22, 1984), '1'nimbull App,
No. 3347, unreported, citing Fawcett v. Miller (1961), 85
Ohio L. Abs. 443, ar 448.

1'his court is likewise directed to tite separate
Chemtrol v. Noe & Bryer settlement and release; howev-
er, tio proof of the case or its disposition is included in
the record on appeal before this court, Without the record
in the particalar trial court in the referer.ced case, there is
ao facnunl basis upon which to rest a conclusion that the
issues there were the sarne involved in the cutrent action,
['" 15] and that there was a fair opportunity available for
American to litigate those issues. Cf. Johnson v. Linder
(1984), 14 Ohio App. 3d 412. (Application ofres judicata
in surrtmary judgment exercise.)

Parenthetically, it was brought to this court's atten-
tion during oral argument that the Cherntrol v. Noe &
Bryer suit actually involved a separate and d'astinot cor-
porate entity of Noe & Bryer rather than the divisioit of
Noe & E3ryer that is here on appeal. We concede that this
infcirmation is not a part of our record, but does serve to
reinforce the propriety and apprapriateness of causing
stach relevant information to become part of the disputed
record to enable administering courts to reach more valid
conclusions thatreflect the reality oflitigants' positions.

Thus, such an observation underscores the necessity
for submitting in evidence the records and judgments
that are prereqnisites foa, res judicata determinations. See.
Linder. .supra.

Moreover, even if the Chemtrol v. Noe & Bryer ao-
tion had, been properly subtnitted in evidence, there still
remains the question of whether or not the settlement
could have operated as a contractual ["16; bar to the
claims of American against Noe & Ftryer.

Anterican provided Noe & Bryer's notice of its sub-
rogation rights with Cherntrol on three separate occa-
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sions: American specifically indicated it's interest as
subrogee in its original conlplaint against Noe &£iryer,
again in its amended i;omplaint, and also in its motion to
file a second amended complaint. All of the pleadings
were noticed to Noe & Bryer p=ior to the settlement and
execution of a release between C:hcnitrol and Noe &
Bryer.

A uu.inber of cases when consh•ued together, exudes
the view that when a tortfeasor has knowledge of the fact
of subrogation, he has a duty to requcst ;ioinder of the
causes of aqtion. Without knowledge, however, the gen-
eral release is a defetlse .in the separate action by the in-
aurer. See, 1-loosier Casualiy Co, v. Davis (1961), 172
Ohio St. ,i; 1Vut3Umvide InS. Co. v, Steigerwalt (1970), 21
Ohio St. 2d 87; Uotori.i•t Muttiul Ins. Co. v. Gerson
(1960), 113 Ohio App. 321.

Although research has failed to disclose a case cii-
rectly on point, a sonzewhat analogous sitation occurred
in Nationwide lns. Co. v. Steigertivalt (1970), 21 Ohio St.
2d 87. [*17] In tliat case, the tortfeasor defetided sepa-
rate property damage suits filed in the same court by the
htsured and the iiisurer (based upon subrogation). He
failed to move for joituler, In the action by Ylte insured,
the defendant-tortfeasor won a verdict. He asserted the
verdict as resjudicaFa (collateral estoppel) against the
insurer. Thc trial court granted summary judgment on the
pleadings in favor of the defsndant tortfeasor, which was
affirmed by the court of appeals, The Supreme Court,
however, reversed on thc ground that the dct'cndant tort-
feasor waived his right to assert estoppel by failure to
request a;oinder. Steigenvalt, supra.

Therefore, since Noe & 13ryer was thrioe put on no-
tice of American's subrogation interests, and failed to
join American, it appears that the dismissal with prejti-
dice of the Chemrrol v, rVbe & Hryer case, without the
consent or participation of American, and with
knowledge ofAmerican's subrogation claims, would itot
operate as res judicata to the claims in the American v.
Noe & 133yer lawsuit per;Steigerrvult, s2)pra.

Thus, American's assertion tliat the trial court erred
irn dismissing its case against ["18] Noe & IIryer on the
grounds of res judicata, is well taken.

Similarly, American's second conten.tiou regarding
Noe & I3rycr, that the trial court erred in overruling the
motion to file a second amended complaint, is likewise
well taken.

It is this court's observation that the trial court's rul-
ing on the foregohtg motion was predicated on its fmding
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tiiat tiie Chemtrol v. Noe & I3qer suit operated as a con-
tractual bar to any furtheF litigation between American
and Noe & Sryer. Therefore, it appears that bascd on, the
foregoing perceived concept, the trial court found it un-
necessary to consider the merits of the motion in ac-
cordance with Civ. R. 15(a), which provided:

"A party niay amend his pleading once as a matter of
cotsse at any time before a responsive pleading is served
or, if the pleading is one to which no responsive pleading
is perrnitted and the action has not been placed tipon the
trial calcndat, he may so amend it at anv time within
twent,y-eight days after it is served. OtherNiise aparry
ziray amend his pleading only by leave of courior by
written consent of the advoi'se part,tl: Ler,ve of court shall
be freely gtven when justice so require.s." (Emphasis
added.)

Thus, it 1.* 191 is clear that "the maadate of Civ. R.
15(4), as to amendments requiring leave of court, is that
leave 'shali be freely given when justice so requires."'
Peterson v. leodosio (1973), 34 Ohio St. 2d 161. The
Peterson court furtlier held that:

"Atthough the grant or denial of leave to amend a plead-
ing is discretionary, where it is possible that the plaintiff
by an amended complaint, may set forth a claim upon
which relief can be granted, and it is tendered timely and
in good faith and no reason is apparent or disclosed for
denying leave, the denial of leave to file such <imended
complaint is an abuse of discretion." Id at 175.

Moreover, ample reason for refusal to grant a mo-
tion to amend should bc shown, and actual prejudice to
an opposing party is the most important factor to be con-
sidered, in the grauting or withholding of leave to antend.
"I'imeliness is another factor to consider, but delay itself
should not operate to preclude an amendment.

Consequently, this court discerns that since the
Chemtrol v. A`oe &Bryer action does not bar fit.•rher
litigation of claims by American against Noe &:l3ryer, it
was error for the trial court [*20] to overrule the motion
to ametid witliont first assessing the merits under Civ. R.
15(4), and the foregoitig prevailing case precedent.

Accordingly, as to the suit between American v. Noe
& 8ryer, the judgment of the trial court is reversed and
remanded for furtliet• proceedings, including but riot tiin-
ited to the motion to file a second amended complaint.
Additionally, the trial court's judgment is affirmed as to
the suit iytvoiving .4merican Y. ri9idland.



4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has
entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the journal of the
commission. Notwithstanding the preceding paragraph, in any uncontested proceeding
or, by leave of the commission first had in any other proceeding, any affected person,
firm, or corporation may make an application for a rehearing within thirty days after the
entry of any final order upon the journal of the comznission. Leave to file an application
for rehearing shall not be granted to any person, firin, or corporation who did not enter
an appearance in the proceeding unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of
the commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding.
Every applicant for rehearing or for leave to file an application for rehearing shall give
due notice of the filing of such application to all parties who have entered an appearance
in the proceeding in the manner and form prescribed by the commission. Such
application shall be in writing and shall set forth specifically the ground or grounds on
which the applicant considers the order to be unreasonable or unlawful. No party shall in
any court urge or rely on any ground for reversal, vacation, or modification not so set
forth in the application. Where such application for rehearing has been filed before the
effective date of the order as to which a rehearing is sought, the effective date of such
order, unless otherwise ordered by the commission, shall be postponed or stayed
pending disposition of the matter by the commission or by operation of laNv. In all other
cases the making of such an application shall not excuse any person from complying
with the order, or operate to stay or postpone the enforcement thereof, without a special
order of the commission. Where such application for rehearing has been filed, the
commission may grant and hold such rehearing on the matter specified in such
application, if in its judgment sufficient reason therefor is made to appear, Notice of
such rehearing shall be given by regular mail to all parties who have entered an
appearance in the proceeding. If the commission does not grant or deny such application
for rehearirig within thirty days from the date of filing thereof, it is denied by operation
of law. If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. 'The commission shall also specify the scope
of the additional evidence, if any, that will be taken, but it shall not upon such rehearing
take any evidence that, with reasonable diligence, could have been offered upon the
original hearing. If, after such rehearing, the commission is of the opinion that the
original order or any part thereof is in any respect unjust or unwarranted, or should be
changed, the commission may abrogate or modify the same; otherwise such order shall
be affirmed. An order made after such rehearing, abrogating or modifying the original
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order, shall have the same effect as an original order, but shall not affect any right or the
enforcement of any right arising from or by virtue of the original order prior to the
receipt of notice by the affected party of the filing of the application for rehearing, No
cause of action arising out of any order of the commission, other than in support of the
order, shall accrue in any court to any person, firm, or corporation unless such person,
firm, or corporation has made a proper application to the commission for a rehearing.

Effective Date: 09-29-1997

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or
modified by the supreme court on appeal, if, upon consideration of the record, such court
is of the opinion that such order was unlawful or unreasonable. The proceeding to obtain
such reversal, vacation, or modification shall be by notice of appeal, filed with the public
utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. The notice of appeal
shall be served, unless waived, upon the chairman of the commission, or, in the event of
his absence, upon any public utilities commissioner, or by leaving a copy at the office of
the commission at Columbus. The court may permit any interested party to intervene by
cross-appeal.

Effective Date: 10-01-1953

4903.19 Disposition of moneys charged in excess.

Upon the tinal decision by the supreme court upon an appeal from an order or decision
of the public utilities commission, all moneys which the public utility or railroad has
collected pending the appeal, in excess of those authorized by such final decision, shall
be promptly paid to the corporations or persons entitled to them, in such manner and
through such methods of distribution as are prescribed by the court. If any such moneys
are not claimed by the corporations or persons entitled to them within one year from the
final decision of the supreme court, the trustees appointed by the court shall give notice
to such corporations or persons by publication, once a week for two consecutive weeks,
in a newspaper of general circulation published in Columbus, and in such other
newspapers as are designated by such trustee, said notice to state the names of the
corporations or persons entitled to such moneys and the amount due each corporation or
person. All moneys not claimed within three months after the publication of said notice
shall be paid by the public utility or railroad, under the direction of such trustee, into the
state treasury for the benefit of the general fund. The court may make such order with
respect to the compensation of the trustee as it deems proper.
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Effective Date: 10-07-1977

4905.26 Complaints as to service.

Upon complaint in writirig against any public utility by any person, firrn, or corporation,
or upon the initiative or complaint of the public utilities commission, that any rate, fare,
charge, toll, rental, schedule, classification, or service, or any joint rate, fare, charge, toll,
rental, schedule, classification, or service rendered, charged, demanded, exacted, or
proposed to be rendered, charged, demanded, or exacted, is in any respect unjust,
unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, or
that any regulation, measurement, or practice affecting or relating to any service
furnished by the public utility, or in connection with such service, is, or will be, in any
respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly
preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, if
it appears that reasonable grounds for complaint are stated, the commission shall fix a
time for hearing and shall notify complainants and the public utility thereof. The notice
shall be served not less than fifteen days before hearing and shall state the matters
complained of. The commission may adjQurn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to
have process to enforce the attendance of witnesses.

Amended by 128th General AssemblyFile No.43,SB 162, §1, eff. 9/13/2010.

Effective Date: 09-29-1997
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