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L EXPLANA TlO1V OF WHY THIS CASE PRESEI'V'TS A Q UESTION OF PUBLIC OR
GR. EA T G E NE R A L I N T ER ES T.

This case is of public and great general interest to all Ohioans because the issues raised by

the propositions of law relate, fiyst, to defining and clarifying the legal standard and parameters

for determining the civil liability of all Ohio einployers for Employer Intentional Torts ("EIT")

pursuant to R.C. §2745.01(C) when there has been a removal of an equipment safety guard (an

issue not yet directly addressed by this Court), and, secontl, whether employers can obtain

insurance coverage in order to be indemnified for EIT claims which, under current law, require

proof of deliberate or direct intent to injure.

While this Court has decided cases in recent years involving claims brought pursuant to

Ohio's Employer Intentional Tort Statute, it has yet to address a case involving the specific

parameters of an employer's liability under subsection (C) of R.C. §2745.01 involving the

rebuttable presumption of the employer's intent to injure due to the deliberate removal of a safety

guard.2 This case presents the Court with a clear opportunity to do so. Also, the issue of insurance

coverage for EIT claims has been addressed by the Court in previous cases3 but those cases were

decided interpreting the standard for substantial certainty before it was redefined by the General

Assembly to be a direct intent tort. Now, "`substantially certain' means that an employer acts witl-t

deliberate intent to cause an employee to suffer an injury, a disease, a condition, or death." R.C.

§2745.01(E)(emphasis added). The Court is presented here with the critical and timely

i This Court`s opinion in Heivitt v. L.E. AZyers Co., 134 Ohio St.3d 199, 2012-O.hio-5317, 981 N.E.2d 795 did
address and give guidance regarding the definition of the statutory phrases "equipment safety guard" and its
"deliberate removal." Hetivitt did txot touch upon the issues raised by this case.
2 Revised Code Section 2745.01(C) provides that `[d]eliberate renzovai by an employer of an equipment safety
guard or deliberate nxisrepresentation of a toxic or hazardous substance creates a rebuttable presumption that the
removal or misrepresentation was committed with intent to injure another if an injury or an occupation.al disease or
condition occurs as a direct result.
3 See, e.g., Y3fcrrcl v. United FOundnies; Inc., 129 Ohio St.3d 292, 2011-Ohio-3176, 951 N.E.2d 770, at ¶ 1, fn. 1;
Penn Tr•affic Co. v. AIU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, 790 N.E.2d 1199, at T 6; Harasvn v.
Nonnanciy.ttNletals, lnc., 49 Oli.io St.3d 173, 175, 551 N.E.2d 962 (1990).
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opportunity to address whether such insurance coverage is pei7nissible under Ohio law and public

policy now that liability for EIT claims is premised strictly upon an employer's intent to injure.

Both of these issues are of public and great general interest.

This appeal is before this Court from the filing of an EIT case involving an accidental fall

from scaffolding during the course and scope of employment. The injured eznployee, Plaintiff-

Appellee Duane Allen Hoyle ("Mr.1-loyle"), filed suit against his employer, Defendants-Appellees

DTJ Enterprises, Inc. and Cavanaugh Building Corporation ("DTJ" and "Cavanaugh"

respectively), seel;:ing compensation for his injuries. Cavanaugh and DTJ are named insureds

under commercial general liability and umbrella policies of insurance issued by Intervening

Plaintiff-Appellant The Cincizinati hisurance Company ("CIC"). CIC intervened and filed an

intE,r̂rvenor's complaint seeking a declaratory judgment to deterrnine CIC's obligations under these

policies to indemnifv Cavanaugh and DTJ for the EIT claims made by'VIr. Hoyle.

The trial court granted summar yjudgment in favor of CIC declaring that there was no duty

to indemnify Cavanaugh and DTJ for Mr. Hoyle's EIT claims.4 The trial court held as follows:

The Court finds that the policies exclude coverage for employer liability under R.C.
2745.01. R.C. 2745.01 defines "substantially certain" as meaning "that an
employer acts with deliberate intent to cause an employee to suffer an injury, a
disease, a condition, or death." The Ohio Supreme Court has held that "under R.C.
2745.01, the only way an employee can recover is if the employer acted with intent
to cause an injury." "[T]he General Assembly's intent in enacting R.C. 2745.01, as
expressed particularly in. 2745.01(B); is to perznit recovery for employer intentional
torts only when an employer acts with specific intent to cause an injury, subject to
subsections (C) and (D). Kaminski v. Metal & Wire Products Co., 125 Ohio St.3d
250 (2010)."...

(Sunun. Judg. Op. II, Apx. 14a-15a) See also, Summ. Judg. Op. I, Apx. 23a.

4 The trial court also granted partial summary judgment in favor of DTJ and Cavanaugh on Mr. Hoyle's EIT claims,
except for the claim predicated upon the rebuttable presumption provided for bv R.C. §2745.01(C) and whether pins
used to hold the ladder jack to the ladder constitute an "equipment safety guard." (Summ. Judg. Op. I, Apx. 22a;
Summ. Jud^. Op. II; Apx. 15a-16a) 2



On reconsideration, the trial court specifically took issue with the argument that the

"rebuttable presumption" that may be created under subsection (C) of R.C. §2745.01 is not the

equivalent of deliberate intent. According to the trial court, "Any possible surviving claim under

R.C, 2745.01(C) would necessarily include the `intent to injure' and would thus be precluded by

the insurance policies." (Summ. Judg. Op. II, Apx. 15a)

In a two-to-one decision, the Ninth District reversed the trial court's summary judgment.

Hoyle v. DTJ E, ntsa, Inc., 9th Dist. Summit Nos. 26579 & 26587, 2013-Ohio-3223 ("App. Op."),

Apx. 1a-l l a. The majority held that "[b]ased upon the presumption of deliberate intent under R.C.

2745.01(C), there could exist a circumstance where an eznployee prevails on his claim of

intentional tort without the complained action constituting `deliberate intent' to injure under the

terms of the policy." (App. Op., ¶ 21, Apx. 10a). Judge Hensel, in dissent, citing Houdek v.

ThyssenKrupp McctPricrls N. A„ lnc., 134 Ohio St.3d 491, 2012-Ohio-5685, 983 N.E.2d 1253, at J(

25, came to the opposite conclusion, stating: "The policy at issue in this case specifically excludes

coverage for 'acts committed * * * with the deliberate intent to injure[.]' In light of the other

provisions of the contract that specifically mirror the state of the law at the time it was created, I

would find that the parties intended for the term `deliberate intent' to have the same meaning under

the contract as under Section 2745.01." (App. Op., ¶ 23, Hensel, J., dissent, Apx. 11 a-12a).

The 2-1 decision and opinion of the Ninth. Appellate District warrants this Court's review

because: (1) it fails to adhere to this Court's binding precedent interpreting R.C. §2745..01 to

require an employee to establish the employer's direct or deliberate intent in order to prevail

ultimately on a claim for employer intentional tort; (2) it disregards the public policy of Ohio which

prohibits insuring conduct and actions that involve direct intent to injure as the culpable basis for

liability; and alternatively, (3) it erroneously imposes upon insurers the duty to indemnify an

3



insured-employer whenever an employee invokes R.C. §2745.01(C) in an effort to create a

presumption of intent to injure due to the employer's deliberate renzoval of an equipment safety

guard notwithstanding an endorsement in the insurer's policy - like the one found in CIC's policy

- excluding coverage for "liability for acts conunitted by or at the direction of an insured with

deliberate intent to injure."

A. EIT Laability Is Now a Specific Intent Tort Even When an Employee Relies
on R.C. §2745.01(C).

This Court's recent precedents in the area of EIT cases have held that, under Revised Code

Section 2745.01, "absent a deliberate intent to injure another, an employer is not liable for a claim

alleging an employer intentional tort, and the injured employee's exclusive remedy is within the

workers' compensation system." Houdek-, 2012-Ohio-5685, at ¶ 25; see also, id., at ¶ 29 ("R.C.

2745.01 limits claims against employers for intentional torts to circumstances demonstrating a

dcliberate intent to cause injury to an employee.") As was stated in both Kaminski and its

companion case, Stetter v. R.J. Corman Derailment Sen^s., L.L.C, 125 Ohio St.3d 2$0, 2010-

Ohio-1029, 927 N.E.2d 1092, the General Assembly intended to lim.it claims for employer

intentional torts to situations in which an employer acts with the "specific intent" to cause an injury

to another. Kaminski at ¶ 56; Stetter at ¶ 26. Yet, by failing to follow that law as recognized by

this Court in cases like Houdek and Stetter, the Ninth District's decision in the case at bar, if left

to stand, signals a seismic shift in the current EIT law as adopted and enacted by Ohio's General

Assembly. Without intervention and correction by this Court, it will serve as legal authority

leading other trial and appellate courts to stray from the General Assembly's intent in enacting

R.C. §2745.01 to limit recovery for employer intentional torts to only those cases when an

employer acts with specific intent to cause an injury. This Court should accept jurisdiction over

this case to reverse the Ninth Appellate District and adopt the first proposition of law.
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B. There Can Be No LYabilitv Insurance Coverage for EIT Claims Under Current
Law Requiring Specific Intent to Injure.

Pursuant to this Court's precedents, intent in employer intentional torts at common law

could be proved in one of two ways: by establishing that the harm was directly intended or was

substantially certain to occur. I-Iarasyn, 49 Ohio St.3d at 175. Those two ways of establishing an

employer intentional tort now appear in R.C. §2745.01(A) which provides that "the employer shall

not be liable unless the plaintiff proves that the employer committed the tortious act with the intent

to injure another or with the belief that the injury was substantially certai.n to occur." The

difference is that, unlike the common law definition, the substantial certainty theory has been

equated with "deliberate intent." R.C. §2745.01(B) So, under current Ohio law, the employer

inteiitional tort is now only a direct intent cause of action and specific intent to injure is the only

way to prove an employer's liability.

In order for an employee to prevail in this or any other EIT case, he or she will need to

establish "deliberate intent." See, Kczn2inski,'{; 55. With that being so, the employee can prove no

claim against an employer for which there would or should be insurance coverage because Ohio

public policy prohibits insuring torts where there is direct intent to injure. Alternatively, even if

the direct intent tort claim - which is the only remaining claim in this case - is proven ultimately

to be true, coverage is clearly and explicitly excluded under the insurance policy issued by C1C

because CIC's policy does not provide coverage for an employer's direct intent torts. CIC's policy

exchlsion expressly precludes coverage when an employer's acts are committed with "deliberate

intent to injure."

Under R.C. §2745.01(C), liability for the deliberate removal of a safety guard also amounts

to a direct intent tort against the employer since it creates a rebuttable presumption that the removal

was "committed with intent to injure." The trial court granted summary judgnient to CIC. on

5



coverage grounds because "[a]ny possible surviving claim under RC. 2745.01.(C) would

necessarily include the `intent to injure' and would thus be precluded by the insurance policies."

(Summ. Judg. Op. II, Apx. p. i 5a). The Ninth District's reversal of that summary judgment and

its ruling in favor of coverage pursuant to R.C. §2745.01(C) amounts to an unprecedented

expansion of coverage and approval of insurance for an employer's liability for committing a direct

intent tort against an employee. But it has long been against public policy in Ohio to permit

insurance coverage for direct intent torts against employers, Blanlcensliip v. Cincinnati Milacron

Chem., Inc., 69 Ohio St.2d 608, 615, 433 N.E.2d 572, 577 (1982); Wedge Products, Inc. v.

Hartford Equity Sales Co., 31 Ohio St.3d 65, 67, 509 N.E.2d 74, 76 (1987). Accord, Doe v.

Shaffer, 90 Ohio St.3d 388, 391, 738 N.E.2d 1243 (2000); 58 Ohio 3urisprudence 3d, Insurance,

Section 1014.

Finally, by adopting the propositions of law set forth here, Ohio will join with the Ohio

federal courts and other jurisdictions which have refused to allow insurance coverage for direct

intent EIT torts, even when there is a presumption of intent from the removal of a safety guard.

This case is a matter of public or great general interest and one which this Court should

accept jurisdiction to resolve. Cases presenting issues of public or great general interest reach

beyond the parties in a particular piece of litigation. Williamson v. Rubich, 171 Ohio St. 253, 254,

168 N.E.2d 876 (1960). The scope and impact of the legal issues presented in this case do just

that. Lawyers, litigants, claims professionals, insurance agents, employers and employees

statewide require settled law on the issues raised by the propositions of law presented herein as the

basis for operating their businesses and making plans and choices involving selection of insurance

coverage. Differing interpretations of vvhether R.C. §2745.01 requires proof of direct intent5 and

' See, e.g., Johnson v. Interwationczl ;Llctsonzy, .Fnc., 10' Dist. Franklin No. 12AP-966, 2013-Ohio-2749. In Johnson,
the employee fell from scaffolding, much like Mr. Hoyle did here, although the employee in.Iohnson died from his

6



unsettled law regarding whether insurance coverage can be secured for EIT claims involving direct

intent to injure result in uncertainty, higher premiums, and a proliferation of litigation which

neither Ohio businesses and citizens nor their insurers desire or can afford in these economic times.

.IL STATEA1E14'.T OF THE CASEAN.Z) FACTS

On March. 19, 2010, Mr. Hoyle filed this action alleging that on March 24, 2008, he fell

from a scaffold during the course and scope of his employment resulting in bodily injury. When

the fall occurred, Mr. Hoyle was working as a carpenter on a ladder jack scaffold (two extension

ladders positioned vertically with a walkway/work platform spanning the space between thezn) to

perform work on a third-floor exterior area approximately thirteen feet off the ground at the Wyoga

Place Apartments in Cuyahoga Fall.s, Ohio. Mr. Hoyle alleges the scaffold collapsed or otherwise

failed, causing him to fall the thirteen feet to the ground where he landed on a concrete pad and

sustained injuries. In his complaint, Mr. Hoyle asserts claims for employer intentional tort against

Cavanaugh and DTJ.

As a result of these allegations, Cavanaugh and DTJ tendered the defense of Mr. Hoyle's

complaint to and made demand upon CIC to indemz-tify them for any judgment on these claims

pursuant to Comxnercial General Liability ("CGL") and Umbrella Liability policies issued by CIC

naming Cavanaugh and DTJ as the named insuredse CIC had issued policy No. CPP 081 75 12

covering a policy period of March 31, 2007 to March 31, 2010. The CGL policy provided the

following in regard to the coverage issue which is relevant to the propositions of law CIC is asking

this Court to consider:

We will pay those stuns that the insured becomes legally obligated to pay as
damages because of "bodily injury". . . to which this insurance applies. We will
have the right and duty to defend the insured against any "suit" seeking those

injuries. In affirming summary judgrnent for the employer, the Johnson co2zrt held, consistent with this Court's
recent precedent, that "R.C. 2745.01 thereby restricts recovery for employer intentional torts to cases where the
worker proves that the employer deliberately intended to harm the worker." Id., at T 13.



damages. However, we will have no duty to defend the insured against any "suit"
seeking damages for "bodily injury" to which this insurance does not apply.

This insurance does not apply to:

a. Expected or Intended Injury

"Bodily injury" . . . which may reasonably be expected to result fTom the
intentional ... acts of the insured . . . , even if the injury or damage is of a
different degree or type than actually expected or intended.

CIC also issued an Employers Liability Coverage Form on Fornn GA 106 OH 01 96, which

provides coverage, in relevant part, as follows:

a. We will pay those sums that an insured becomes legally obligated to pay as
damages because of "bodily injury" sustained by your "employee" in the
"workplace" and caused by an "intentional act" to which this insurance applies.

2. Exclusions.

This insurance does not cover:

h. liability for acts committed by or at the direction of an insured witla the
deliberate intent to injuYe . . ..

(Italics added).

Because paragraph 2.h of Form G_A 106 OH 01 96 in the insurance policy between

Cavanaugh, DTJ, and CIC states, in relevant part, that "[t]his insurance does not cover: ... liability

for acts coinmitted by or at the direction of an insured with the deliberate intent to injure," CIC

has maintained that, in accordance with this Court's Kaminsk-i decision, there is no possibility

under which CIC might owe a duty to indemnify Cavanaugh or DTJ for any judgment which may

be rendered following the trial of this matter. In other words, either Mr. Hoyle will have failed to

prove that Cavanaugh and DTJ acted with intent to injure Mr. Hoyle and a defense verdict will be

rendered (in which case there will be n.othing to indem.nify) or Mr. Hoyle will have met this burden

by proving that Cavanaugh and DTJ acted with the intent to cause his injuiy, and any obligation

8



by CIC to indemnify Cavanaugh and DTJ will be in direct contravention to paragraph 2.h. of the

policy's Form GA 106 endorsemeiit and in direct violation of Ohio public policy.

In order to resolve the questions surrounding coverage forMr: Hoyle's claims, CIC moved

the trial court for permission to intervene as an intervening plaintiff in order to secure a declaratory

judgment on the issue of coverage. Permission to intervene was granted in June 2011. Thereafter,

the parties filed summary judgment motions with the trial cour-t addressing Cavanaugh and DTJ's

liability to Mr. Hoyle on his EIT claims as well as CIC's duty to indemn.ify any judgment Mr.

Hoyle might obtain in his favor on those tort claims. The trial court granted summaiy judginent

in favor of CIC declaring that there was no duty to indeinnify Cavanaugh and DTJ for Mr. Hoyle's

EIT claims. (Summ. Judg. Op. I, Apx. 22a-23a; Summ Judg. Op. II, Apx. 13a-15a). In a 2-1

decision, the court of appeals reversed. (App. Op., Apx. l a- I l a).

IZI. ARGLWE.IVT REGA,RI3I.1lrG API'Ei3.IA JVT'S PROPOSITIONS OF LA W

A. Proposition of Law No. I:

WHERE ^^,.T EMPLOYEE IS RELYING UPON R.C. §2745.01(C) TO CREATE A

REBUTTABLE PRESi;MPTIOiV OF INTENT TO INJURE ARISING FROM THE

EMPLOYER'S DELIBERATE REMOVAL OF AN EQUIPMENT SAFETY GUARD,

THE ULTIMATE BURDEN REMAINS `i'ITTI'I'HE EMPLOYEE TO PROVE THx1T

THE E?VIPLOY EI2 ACTED WITfi "DELIBERATE INTENT" IN ORDER TO

ESTABLISH LIABILITY AGAINST THE EMPLOYER FOR AN EMPLOYER

INTENTIONAL TORT.

With respect to Proposition of Law No. I, the Court is being asked to consider whether the

presu.mption which may be created by R.C. §2745.01(C) is sufficient to establish liability against

an employer for EIT now that this Court has made it clear such liability only exists upon

establishing the employer's deliberate intent to injure. Houclek, 2012-Ohio-5685; ¶ 25.

A presumption is not evidence, and it does not switch the burden of proof; it affects only

the burden of going forward with evidence. The burde-n on a party to establish the material

averments of his or her cause of action by a preponderance of all the evidence never shifts at any

9



time during the course of the trial by reason of presumptions in favor of one party or by a prima

facie case made in his or her favor even thougk he or she may be aided by a rebuttable presumption.

BYiannyv. Prtcdential Ins. Co. ofAmerica, 151 Ohio St. 86, 93, 84 N.E.2d 504 (1949). In short, in

civil actions, a presumption is not evidence and does not switch the burden of proof; it affects only

the burden of going forward with evidence. See, Horsley v. Essman, 145 Ohio App.3d 438, 443,

763 N-E.2d 245 (4th Dist. 2001); Evid.R. 301.

In order for an employee, like Mr. Hoyle, to prevail in this or any other EIT case, he or she

will still need to meet the burden to establish "deliberate intent." See, Kaminski, 2010-Ohio-1027,

, 55; Hotidek, 2012-Ohio-56$5,T 25. Any presumption which might be created by virtue of R.C.

§2745.01(C) due to the deliberate removal of an equipment safety guard does not satisfy the

employee's ultimate burden to prove the employer's specific and deliberate intent to injure.6

ti'v'hen the federal courts sitting in Ohio have applied this Court's holdings from Kanzinski

and its progeny to subsection (C) cases, they have arrived at the same conclusion supporting this

Court's adoption of Proposition of Law No. I - i.e., that the o-nly "intent" standard that applies to

EIT cases is specific, deliberate intent to injure. Rudisill v. Ford Motor C'oanpany, 709 F.3d 595,

603 (6th Cir. 2013). See also, Iy-ondaleInditstrial Contractors, Inc. v. lrirginia Surety Company,

Inc., 754 F.Supp.2d 927 (N.D. Ohio 2010).

Rudisill is a case vvhicll directly involves the application of subsection (C) of the employer

intentional tort statute, R.C. §2745.01. After discussing what is necessary in order for an employer

to rebut the presumption under subsection (C), the Sixth Circuit states the following which is

relevant to the analysis of whether the employee must prove a "deliberate intent to injure" even

when the employee has benefit of the presumption:

6 The employee retains the ultimate burden in other empioyment litigation cases. See, e.g., Gross v. FBL Financial
Services, Inc., 557 U.S. 167, 177-178, 129 S.Ct. 2343, 174 L.Ed.2d 119 (2009).
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In sum, the evidence taken from all four factors together would not enable a
reasonable jury to conclude that Ford acted with the deliberate intent to injure Rudisill.
Because such intent is an essential element of an intentional-tort claim under Ohio
Revised Code Section 2745. 01, sum.mary judgment for Ford was properly granted.

Although this result might seem harsh to an injured employee like Rudisill, it is the
result of reasoned public policy. The `social bargain' of workers' compensation is a two-
way street: true, employees give up the ability to bring tort claims on anything less than a
deinanding showing of intent to injure. But in turn they obtain compensation for a variety
of injuries, regardless of fault, for which the common law provided no remedy.

Rzid'isill, 709 F.3d at 612 (emphasis added). See also, Ironclale Inditstricrl Contractors at 933

("Subsection (C) [of R.C. §2745.01] is not a separate tort, it merely provides a legally cognizable

example of 'intent to injure."')

Further, in Kaminski, this Court states that one of the purposes of the General Assembly's

enactment of the current version of R.C. §2745.01 is "to harmonize the law of this state with the

law that governs a clear majority of jurisdictions." Kaminski, at ^ 99. With that being so, the

Ninth District's decision should be reversed since it is directly contrary to the way workplace torts

are haildled in other states.

For example, in our sister state of Kentucky, the Kentucky Supreme Court recently outlined

the standard to be used in order to recover outside of the Kentucky Workers Compensation scheme

when it stated as follows: "As provided in Frynzan v. Electric Steam Radiator Corp., `deliberate

intention' [has been interpreted to mean] that the employer must have deterrriined to injure an

employee and used some means appropriate to that end, and there must be specific intent.... The

defendant who acts in the belief or consciousncss that the act is causing an appreciable risk of harrn

to another may be negligent, and if the risk is great the conduct may be characterized as reckless

or wanton, but it is not an intentional wrong.' " Moore v. Environrneyatal ConstYZCction Corp., 147

S.W.3d 13, 16-17 (Ky. 2004).
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B. Proposition of Law No. II,

OHIO PUBLIC POLICY PROHIBITS AiN INSURER FROVT INDEMNIFY7NG ITS

INSURED/EMPLOYER FOR EMPLOYER INTENTIONAL TORT CLAIMS FILED

UNDER R.C. §2745.01 BECAUSE AN INJURED ElYIPLOYF,E MUST PROVE

THA T THE EMPLOYER COMMITTED TI3E T'ORTIOUS ACT WITH DIRECT OR

DELIBERATE INTENT TO INJURE IN ORDER TO EST.ABLISH LIABILITY.

With respect to Proposition of Law No, II, it has long been. against public policy in Ohio

to pernlit insurance coverage for direct intent torts. As this Court noted thirty years ago, "An

insurance policy does not protect the policy holder from the consequences of his intentional

tortious act. Indeed, it would be against public policy to permit insurance against the intentional

tort." Blankenship, 69 Ohio St.2d at 615. See also, Weclge Products, Inc., 31 Ohio St.3d at 67

("[P]ublic policy is contrary to insurance against intentional torts." (citations omitted)). Accord,

Doe v, Shaff'er, 90 Ohio St.3d 388, 391, 738 N.E.2d 1243 (2000)("As early as 1938, this court

found that it was `well settled from the standpoint of public policy that the act of intentionally

inflicting an injury cannot be covered by insurance in anywise protecting the person who inflicts

such injury."' (quoting Rothman v. Metro. Cas. Ins. Co., 134 Ohio St. 241, 246, 16 N.E.2d 417

(1938)(other citations oznitted)).

In Harasyn, this Couurt discussed the different levels of intent involved with intentional

acts. "The first level, ***`direct intent,' is where the actor does something which brings about

the exact result desired. In the second, the actor does something which he believes is substantially

certain to cause a particular result, even if the actor does not desire that result." Harasyn; 49 Ohio

St.3d at 175. As the I-Ictyasyn Court noted, "[i]n the case of a`direct intent' tort, the presence of

insurance would encourage those who deliberately harm another: ' Id. at 176. The Court in

Harasyn concluded that insurance coverage should be prohibited only for direct-intent torts.

Therefore, in Ohio, "an intent to injure, not merely an intentional act, is a necessary element to
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uninsurability." BirckFye UnionIns. Co. v. Neu, -England Ins. Co., 87 Ohio St.3d 280, 283, 720

N.E.2d 495 (1999).

Now that EIT liability is based upon an employer's direct and deliberate intent to cause

injury to the employee, the law in Ohio should hold that it is against public policy for an insurer

to provide insurance coverage that indemnifies an employer for employer intentional tort liability

pursuant to R.C. §2745.01. Insuran.ce coverage for EIT direct-intent torts under current law is

against public policy in Ohio.

C. Proposition of Law No. III:

AN INSURER HAS NO DUTY TO INDENTYIFY A-N EdiPLOYER-I`TSURED FOR

EMPLONER INTENTIONAL TORT LIABILITY WHEN AlV EIVIPLOYEE INVOKES

R.C. §2745.01(C) FOR THE DELIBERATE RE:YIOVAL, OF AN EQUIPI2ENT

SAFE'I'Y GUARD WHERE AN ENDORSEMENT TO THE INSURER'S POLICY

EXCLUDES COVERAGE FOR "LIABILITY FOR ACTS COMMITTED BY OR AT

THE DIRECTION OF AN L'liSURED WITH DELIBERATE INTENT TO INJURE."

With respect to Proposition of Law No. III, both the trial court's summary judgment ruling

and Judge Hensel's dissenting opiaiion correctly conclude that, because any EIT claim under R.C.

§2745.01(C) will necessarily require the employee to prove the employer's direct inte.nt to injure,

there can be no indemnity coverage from CIC's insurance policies. (App. Op., T11. 23, Hensel, J.,

dissent, Apx. I 1a-12a; Sunun. Judg. Op. II, Apx. 15a). This is why the statement in the majority

opinion that, "[a]lthough the deliberate intent to injure may be presuznedfor purposes of the stcetute

where there is a deliberate removal of a safety guard, we conclude that this does not in itself amount

to `deliberate intent' for the putposes of the insurance exclusion," makes no sense. (App. Op.,T

19, Apx. 9a (emphasis in the original)). The trial court and Judge I-lensel's views of R.C.

§2745.01(C) comport with well-reasoned case law rejecting coverage for EIT claims predicated

upon the presumption of intent to injure on the grounds that "there are no circurnstances in^: this

case where [the insured-employer] is entitled to coverage under the Policy." See, IYondale
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IndustYiol Contractors, 754 F.Supp.2d at 933.

As far as insurance coverage for eniployer intentional torts in other jurisdictions i.s

concerned, the trial court and Judge Hensel's dissent are in accord. Under California law, for

example, an insurance company owes no duty to defend or indernnify an employer against a

California Labor Code Section 4558 claim that the plaintiff/employee's injury was proximately

caused by the employer's "knowing removal of or knowing failure to install the point of operation

guard" to a baler machine on which the employee was injured. Everest National Ins. Co. v. Valley

Floorin^ Specialties, E.D. Cal. No. CV F 08-1695, 2009 WL 997143 (Apr. 1.4, 2t)09) at *1.

Like Ohio's R.C. §2745.01(C), Section 4458(b) of the California Labor Code allows an

employee to bring an action for damages against an employer where the employee's injury or death

is "proximately caused by the employer's knowing removal of, or knowing failure to install, the

point of operation guard on a power press, and this removal or failure to install is specifically

authorized by the einployer under conditions known by the einployer to create a probability of

serious injury or death."

The CaliforrYia court found that there was no duty to defend or indemnify tmder the liability

coverage in the employer's insurance policy because the employee's claims were subject to

California's Workers Compensation law and the policy's workers compensation exclusion

applied. The Court explained that an employer's liability insurance policy "is not a general liability

policy providing coverage for injuries to members of the general public; instead it provides

coverage to employers for those injuries to their employees not covered by workers'

cotnpensation.°'

Paragraph 2.h of Form GA 106 OH 01 96 setting forth the exclusion from coverage for

"deliberate intent" in the CIC policy generally tracks the language of R.C. §2745.01 and coverage
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is not owed "simply because the Policy does not incorporate the exact language of Subsection

(C)." Irondale Industrial Contractors, 754 F.Supp.2d at 933. The court of appeals' decision

finding indemnity coverage should be reversed because coverage for EIT cornmitted with

"deliberate intent" is expressly excluded from coverage under the CIC CGL policy.

IV, CCINCLIISION

For all of these reasons, Intervening Plaintiff-Appellant, The Cincinnati Insurance

Company respectfully requests that this Court accept jurisdiction over this case. Issues of public

and great general. interest are clearly raised by: (1) The appellate court's misconstruction of R.C.

§2745.01(C) and erroneous reliance upon the rebuttable presumption of intent to injure to trump

this Court's binding precedent requiring an employee to establish an employer's deliberate intent

in order to prevail on a claim for employer intentional tort; and (2) The appellate court's improper

imposition upon insurers, like The Cincinnati Insurance Company, of a duty to indeznnifv insured-

employers who intentionally injure their employees (which is against public policy) whenever an

employee invokes R.C. §2745.01(C) and notwithstanding language in an insurance policy

endorsement excluding coverage for "liability for acts cominitted by or at the direction of an

insured with deliberate inteiat to injure." Until these issues are resolved by this Court, insurers in

Ohio face allegations, unfounded as they may be, of providing illusory coverage.7

By accepting jurisdiction over this case, the Court should reverse the legally flawed

judgment and opinion of the court of appeals, thereby clarifying the law in these critically

important and wide-ranging, yet still unsettled, areas of Ohio employment and insurance coverage

law.

7 See, irondale 7ndtcstr-ial Contractors, 754 F.Supp.2d at 933-934.
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DECISION AND JOURNAL ENTRY

MOORE, Presiding Judge.

{T1} Plaintiff, Duane Hoyle, appeals from the ruling of the Summit County Court of

Common Pleas, which granted summary judgment to The Cincinnati Insurance Companies

("Cincinnati Insurance"). Defendants DTJ Enterprises, Inc. ("DTJ") and Cavanaugh Building

Corporation ("Cavanaugh"), cross-appeal. For the reasons set forth below, we reverse.

1.

{12} In 2008, Mr. Hoyle was injured when he fell approximately thirteen feet from a

scaffold while employed by DTJ and Cavanaugh. Mr. Hoyle brought a complaint against DTJ

and Cavanaugh, alleging a workplace intentional tort. DTJ and Cavanaugh were insured by
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Cincinnati Insurance. Cincinnati Insurance intervened in the action, seeking a declaratory

judgment that it was not required to provide coverage to DTJ and Cavanaugh based upon certain

exclusions contained in the insurance contract.

1¶3} DTJ and Cavanaugh filed a motion for summary judgment. Thereafter,

Cincinnati Insurance filed motion for summary judgment, wherein it maintained that, although it

had agreed to defend DTJ and Cavanaugh, the insurance contract excluded coverage for Mr.

Hoyle's claims, and it had no duty to indemnify DTJ and Cavanaugh. The trial court granted

DTJ and Cavanaugh's motion for summary judgment in part, concluding that a material question

of fact remained only as to Mr. Hoyle's claim that his injuries were caused by DTJ and

Cavanaugh removing a safety guard, The trial court later granted summary judgment to

Cincinnati Insurance, concluding that Mr. Hoyle would have to demonstrate "deliberate intent"

of DTJ or Cavanaugh to cause him injury in order to prevail on his clai:m. The trial court

determined that the insurance contract excluded from coverage daniages caused by "deliberate

intent" of the insured to injure, and thus, Cincinnati Insurance was not required to indemnify

DTJ or Cavanaugh for any potential resulting judgment against them. The trial court set forth in

{its entry that there was no just reason for delay. See Civ.R. 54(B). Mr. Hoyle timely appealed

from the judgment of the trial court, and now presents one assignment of error for our review.

DTJ and Cavanaugh cross-appealed, and they also present one assignment of error for our

review. We have consolidated the assignments of error to facilitate our discussion.

II.

MR HOYLE'S ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED WHEN IT GRANTED CINCINNATI
INSURANCE['S] MOTION FOR SUMMARY JUDGMENT.

Apx. 2a
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DTJ'S AND CAVANAUGH'S ASSIGI\i:YiENT OF ERROR

THE TRIAL COURT ERRED WHEN IT GRANTED CINCINNATI
PNSURANCE['S] MOTIOiV FOR SUMMARY JUDGMENT.

{¶4} In their assignments of error, 11Nir. Hoyle, DTJ and Cavanaugh argue that the trial

court erred in granting Cincinnati Insurance's motion for summary judgment. We agree.

{T5} This Court reviews an award of summary judgment de novo. Grrrftan v: Ohio

Edison Co., 77 Ohio St.3d 102, 105 (1996). Pursuant to Civ.R. 56(C), summary judgment is

proper if

(1) No genuine issue as to any material fact remains to be litigated; (2) the
rnoving party is entitled to judgment as a matter of law; and (3) it appears from
the evidence that reasonable minds can come to but one conclusion, and viewing
such evidence most strongly in favor of the party against whom the motion for
summary judgment is made, that conclusion is adverse to that party.

Temple v. Wean United, Inc., 50 Ohio St.2d 317, 327 (1977).

{¶6} Here, Mr. Hoyle, DTJ, and Cavanaugh argue that Cincinnati Insurance was not

entitled to judgment as a matter of law, because the trial court erred in its interpretation of the

law concerning workplace intentional torts and in its application of the law to the insurance

contract.

1¶7} In the insurance contract at issue, Cincinnati Insurance provided general

commercial liability coverage to DTJ and Cavanaugh for "those sums that the insured becomes

legally obligated to pay as daniages because of `bodily injury' * * * to which this insurance

applies." The general commercial liability policy expressly excluded from coverage bodily

injury "which may reasonably be expected to result from the intentional * * * acts of the insured

or which is in fact expected or intended by the insured, even if the injury or damage is of a

different degree or type than actually expected or intended."
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{¶$} However, the insurance contract also contained an endorsement for "Employers

Liability Coverage." Therein, Cincinnati Insurance provided coverage for certain "intentional

act[s]," as follows:

[Cincinnati Insurance] will pay those sums that an insured becomes legally
obligated to pay as damages because of "bodily injury" sustained by your
"employee" in the "workplace" and caused by an "intentional act" to which this
insurance applies. We will have the right and duty to defend any "suit" seeking
those damages.

The policy defined an "intentional act" as "an act which is substantially certain to cause `bodily

injury,"' and required the following conditions be met for purposes of coverage:

a. An insured knows of the existence of a dangerous process, procedure,
instrumentality or condition within its business operation;

b. An insured knows that if an "employee" is subjected by his employment to
such dangerous process, procedure, instrumentality or condition, then harm to the
"employee" will be a substantial certainty; and

c. An insured under such circumstances and with such knowledge, does act to
require the "employee" to continue to perform the dangerous task.

However, the policy excluded from coverage "liability for acts committed by or at the direction

of an insured with the deliberate intent to anjure[.]'D (Emphasis added.)

{19} Based upon the exclusion for acts committed with the deliberate intent to injure,

Cincinnati Insurance argued that any potentially successful claim by Mr. Hoyle would

necessarily be excluded from the insurance coverage, because Mr. Hoyle would have to establish

deliberate intent in order to recover for a workplace intentional tort pursuant to R.C. 2745.01.1

{¶10} R.C. 2745.01 provides, in relevant part:

` Cincinnati Insurance further urged the trial court to grant it, at minimum, partial
summary judgment as to its policy exclusion for punitive damages. As the trial court granted
sunumary judgment on the basis that Cincinnati Insurance had no duty to provide coverage, the
trial court did not address the argument as to coverage for punitive damages.
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(A) In an action brought against an employer by an employee, or by the
dependent survivors of a deceased employee, for damages resulting from an
intentional tort committed by the employer during the course of employment, the
employer shall not be liable unless the plaintiff proves that the employer
committed the tortious act with the intent to injure another or with the belief that
the injury was substantially certain to occur.

(B) As used in this section, "substantially certain" means that an employer acts
with deliberate intent to cause an employee to suffer an injury, a disease, a
condition, or death.

(C) Deliberate removal by an employer of an equipment safety guard or deliberate
misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption that the removal or misrepresentation was committed with intent to
injure another if an injury or an occupational disease or condition occurs as a
direct result.

(Emphasis added.)

{Ti1I} Here, Mr. Hoyle's only remaining claim is based upon his allegation that DTJ and

Cavanaugh deliberately removed a safety guard, and, pursuant to R.C. 2745.01(C) their "intent to

injure" is presumed. Through this method of proving the claim, Mr. Hoyle, DTJ, and Cavanaugh

argue that DTJ and Cavanaugh could be held liable for Mr. Hoyle's injury without proof of

deliberate intent to cause injury. Cincinnati Insurance responds that "intent to injure" and

"substantially certain" to cause injury, as those phrases are used in R.C. 2745.01, both require the

plaintiff to establish deliberate intent. Cincinnati Insurance maintains that the rebuttable

presumption in subsection (C) of intent to injure demonstrates "deliberate intent," and, thus, if

Mr. Hoyle were successful in his claim through use of the presumption, his claim would be

excluded under the policy.

{1^12} Prior to the enactment of current R.C. 2745.01, to prove "intent" for purposes of

an employer intentional tort, the employee was required to establish:

(1) knowledge by the employer of the existence of a dangerous process,
procedure, instrumentality or condition within its business operation; (2)
knowledge by the employer that if the employee is subjected by his employment
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to such dangerous process, procedure, instrumentality or condition, then harm to
the employee will be a substantial certainty; and (3) that the employer, under such
circumstances, and with such knowledge, did act to require the employee to
continue to perform the dangerous task.

Fyffe V. Jeno's, Inc., 59 Ohio St.3d 115 (1991), paragraph one of the syllabus. The Ohio

Supreme Court further explained in Jones v. VIP Dev. Co. 15 Ohio St.3d 90 (1984), paragraph

one of the syllabus, that "[a]n intentional tort is an act committed with the intent to injure

another, or conlrn.itted with the belief that such injury is substantially certain to occur."

Thereafter, the General Assembiy enacted several statutes to govern employer-intentional torts,

and these statutes were held unconstitutional by the Ohio Supreme Court prior to the enactment

of the current R.C. 2745.01. Kaminiski v. Metal & Wire Prods. Co. (Kaminski II), 125 Ohio

St.3d 250, 2010-Ohio-1027, j; 28-33. At first glance, R.C. 2745.01(A) appears to retain the

Jones standard for proving intent, as the statute provides that "the employer shall not be liable

unless the plaintiff proves that the employer committed the tortious act with the intent to injure

another or with the belief that the injury was substantially certain to occur." However, in R.C.

2745.01(B), "substantially certain" is defined as requiring that "an employer acts with deliberate

intent to cause an employee to suffer an injury, a disease, a condition, or death." (Emphasis

added.) In Kaminski v. Metal & Wire Prods, Co. (Kaminski 1), 175 Ohio App.3d 227, 2008-

Ohio- 152 1, T 31, (7th Dist.), the Seventh District reviewed subsections (A) and (B):

When we consider the definition of "substantial certainty," it becomes apparent
that an employee does not have two ways to prove an intentional tort claim as
R.C, 2745. 01 (A) suggests. The employee's two options of proof become: (1) the
employer acted with intent to injure or (2) the employer acted with deliberate
intent to injure. Thus, under R.C. 2745.01, the only way an employee can recover
is if the employer acted with the intent to cause inj ury.

(Emphasis added.)
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{1[13} Kaminski I was appealed to the Ohio Supreme Court, which agreed with the

Seventh District's anterpretation of R.C. 2745.01(A) and (B) in this respect:

As an initial matter, we agree with the court of appeals that the General
Assembly's intent in enacting R.C. 2745.01, as expressed particularly in
2745.01(B), is to permit recovery for employer intentional torts only when an
employer acts with specific intent to cause an injury, subject to subsections (C)
and (D). See Talik v, Fed. Marine Terminals, Inc., 117 Ohio St.3d 496, 2008-
Ohio-937, T, 17 (the General Assembly in R.C. 2745.01 "modified the common-
law definition of an employer intentional tort" by rejecting "the notion that acting
with a belief that injury is substantially certain to occur is analogous to wanton
misconduct"). See also Stetter [v. R.J. Corman Derailment Servs., L.L.C.J, 125
Ohio St.3d 280, 2010-Ohio-1029, at paragraph three of the syllabus, in which we
hold that R.C. 2745.01 does not eliminate the common-law cause of action for an
employer intentional tort.

Kaminski111 at ^ 56; see also Houdek v. ThyssenKrupp Materials N,A., Inc., 134 Ohio St.3d 492,

2012-Ohio-5685, !^ 3.

{T14} Recently, in Houdek, the Ohio Supreme Court again reviewed the issue of intent

in the context of workplace intentional torts. In Houdek, an employee was injured when a co-

worker, who was operating a sideloader, struck him. Id atT, 1, 8. 'Fhe employee brought suit,

and the trial court granted summary judgment to the employer. Id. at T,' 9. The employee

appealed, and the Eighth District reversed, determining that the employer could be held liable for

the employee's injuries if it "objectively believed the injury to Houdek was substantially certai.n

to occur." Id. at 13. The employer appealed this decision to the Supreme Court, which reversed

the holding of the Eighth District. Id. at T 29. Because there was no evidence that the employer

"deliberately intended to injure" the employee, the Supreme Court concluded that it could not be

liable for a workplace intentional tort. Id. at ^( 4. The Court noted that R.C. 2745.01(C) was not

applicable to the facts of that case. Id. at Ti 27. It held that "R.C. 2745.01 limits claims against

employers for intentional torts to circumstances demonstrating a deliberate intent to cause injury

to an eznployee[.J" (F_.mphasis added.) Id. at 29.
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{¶15} In a dissenting opinion, Justice Pfeifer concluded that "[t]he majority[

]overstate[d] the ruthlessness of R.C. 2745.01" because subsection (C), provides a presumption

of an intent to injure in certain circumstances. Id. at Ti 30 (Pfeifer, J. dissenting). Therefore, in

such a case:

Only the removal of the safety equipment needs to be deliberate under the statute;
if the injury flows from the removal of safety equipment, an injured worker needs
to prove nothing further as to the employer's intent to successfully prosecute an
intentional-tort claim against the employer. The worker need not prove that the
employer was trying to hurt him-intent is presumed by the removal of safety
equipment. That is, the safety equipment must be deliberately removed but the
injury need not be deliberately caused for an injured worker to recover pursuant to
R.C. 2745.01(C).

Id. (Pfeifer, J. dissenting)>

{¶16} Pursuant to the Ohio Supreme Court's decisions above, R.C. 2945.01 requires

specific or deliberate intent to cause injury to recover on an employer intentional tort. Houdek at

¶ 29. However, "[t]iae specific-intent requirement is moderated *** by subsection C of Ohio

Revised Code § 2745.01, which sets up a rebuttable presumption of intent to injure when the

employer deliberately removes an equipment safety guard or deliberately misrepresents a toxic

or hazardous substance."' Rudisill v. Ford Motor Co., 709 F.3d 595, 603 (6th Cir.2013); Houdek

at ¶ 30 (Pfeifer, J. dissenting).

{¶17} Here, Mr. Hoyle's only remaining claim rests upon operation of the presumption

located in R.C. 2745.01(C). Therefore, unlike Houdek, our inquiry pertains to whether, if

deliberate intent were to be presumed by operation of subsection (C), the claim would be

excluded from coverage under the Employer Liability policy for actions taken with the

"deliberate intent" intent to injure.

{^1$} The p'oiirth District has explained the effect of presumptions as follows:
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A presumption shifts the evidentiary burden of producing evidence, i.e., the
burden of going forward, to the party against whom the presumption is directed.
See Weissenberger, Ohio Evidence (2001) 44. However, a rebuttable
presumption does not carry fonvard as evidence once the opposing party has
rebutted the presumed fact. Forbes v. Midwest Air ChEirter, Inc:, 86 Ohio St.3d
83, 86, 1999-Ohio-85. Thus, once the presumption is met with sufficient
countervailing evidence, it fails and serves no further evidentiary purpose. The
case then proceeds as if the presumption had never arisen. See Horsley v.
Essman, 145 Ohio App.3d 438, 444 (4th Dist. 2001); Ellis v. Miller, Fourth D'zst.
GalliaNo. 0®CA17, 2001 WL 978868 (Aug. 16, 2001).

Hall v. Kemper Ins. Cos., 4th Dist. Pickaway No. 02CA17, 2003-Ohio-5457, 1, 92, quoting

Minor v. Nichols, Fourth Dist. Jackson No. 01CA14, 2002-Ohio-3310, T 14.

{¶191 Here, the trial court concluded that a question of fact existed as to whether Mr.

Hoyle could prevail on his claim through the presumption of intent to injure contained in R.C.

2745.01(C). To do so, Mr. Hoyle would need to only prove the deliberate removal of a safety

guard. The burden of proof would then shift to DTJ and Cavanaugh to rebut the presumption.

Hall at T 92. If DTJ and Cavanaugh failed to do so, Mr. Hoyle could prevail on his claim

without actual proof of deliberate intent to injure. Although the deliberate intent to injure may

be presumed for purposes of the statute where there is a deliberate removal of a safety guard, we

conclude that this does not in itself amount to "deliberate intent" for the purposes of the

insurance exclusion.

{¶20} In Cincinnati Equitable Ins. Co. v. Sorrell, 9th Dist. Lorain No. 05CA008703,

2006-Ohio- 1906, 1; 14, this Court explained:

The interpretation of an insurance contract is a matter of law. Nationwide Mut.
Fire Ins. Co. v. Guman Bros. Farm, 73 Ohio St.3d 107, 108 (1995). When this
Court interprets an insurance contract, w°`look to the plain and ordinary meaning
of the language used in the policy unless another meaning is clearly apparent from
the contents of the policy." Wes^flelzl Ins. Co. v. Galatis, 100 Ohio St.3d 216,
2003-Ohio-5849, ¶¶ 11. A contract for insurance "must be given a fair and
reasonable interpretation to cover the risks anticipated by the parties." Boxler v.
Allstate Ins. Co., 9th Dist. Summit No. 14752, 1991 WL 24960, *7 (Feb. 27,
1991). purthennore, "[w]hen the intent of the parties is evident from the clear and
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unainbiguous language in the provision, the plain language of the provision must
be applied." Rybacki v. Allstate Ins. Co., 9th Dist. Medina No. 03CA0079-M,
2004-Ohio-2116, at , 9, citing Karabin v. State Auto. .Mut. Ins. Co., 10 Ohio St.3d
163 (1984). ^

{T21} The Employer Liability policy at issue here provides coverage for "bodily injury"

caused by an "intentional act," which it defines as one where the insured (1) knows of the

existence of a dangerous condition within its business operation, (2) knows that if an employee is

subjected to the dangerous condition, then harm to the employee will be a "substantial certainty,"

and (3) requires "the 'employee' to continue to perform the dangerous task." The policy

excluded from coverage "liability for acts committed by or at the direction of an insured with the

deliberate intent to znjure[,]" Therefore, we cannot conclude that an "intentional act" under the

policy, which is specifically covered as set forth above, includes an act committed with a

"deliberate intent" to injure, which is specifically excluded. Based upon the presumption of

deliberate intent under R.C. 2743.01(C), there could exist a circumstance where an employee

prevails on his claim of intentional tort without the complained action constituting "deliberate

intent" to injure under the terms of the policy. As the trial court determined that questions of fact

existed as to the viability of claim under subsection (C), we conclude that there likewise exists a

question of fact as to whetlier such a claim falls within the policy exclusion, precluding summary

judgment on the issue of coverage.

III.

{¶22} Mr. Hoyle's, DTJ's and Cavanaugh's assignments of error are sustained. The

judgment of the Summit County Court of Common Pleas is reversed, and this cause is remanded

for further proceedings consistent with this opinion.

Judgment reversed,
and cause remanded.
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There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Coinmon

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this docuinent shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C), The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellee/Cross-Appellee.

CARLA MOORE
FOR THE COURT

CARR, J.
CONCURS.

HENSAL, J.
DISSENTING.

IT231 I respectfully dissent. The Ohio Supreme Court has held that, under Revised

Code Section 2745.01, "absent a deliberate intent to injure another, an employer is not liable for

a claim alleging an employer intentional tort, and the injured employee's exclusive remedy is

within the workers' compensation system." Houdek v. ThyssenKrupp Materials .N.A., Inc., 134

Ohio St.3d 491, 2012-()hio-5685, T 25. The policy at issue in this case specifically excludes

.Apx.11a



COPY
12

coverage for "acts comniitted * * * with the deliberate intent to injure[.]" In light of the other

provisions of the contract that specifically mirror the state of the law at the time it was created, I

would find that the parties intended for the term "deliberate intent" to have the same meaning

under the contract as under Section 2745.01. Accordingly, I do not agree that "there could exist

a circumstance where an employee prevails on his claim of intentional tort without the

complained action constituting `deliberate intent' to injure under the terms of the policy." As

such, I would find that the trial court correctly granted summary judgment to Cincinnati

Insurance.

APPEARANCES ;

DAVID R. GRANT and STEPHEN S. VANECK, Attorneys at Law, for Appellant.

STEPHEN J. CHUPARKOFF, Attorney at Law, for Appellee/Cross-Appellee.

MARK W. BERNLOHR and ALAN M. MEDVICK, Attorneys at Law, for Cross-Appellants.

DAVID G. UTLEY, Attorney at Law, for Cross-Appellants.
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Plaintiff,
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DTJ ENTERPRISES, PNC., et al.,

Defendants.

)
)
)
)
)
)
)
)
)

CASE NO. CV 2010-03-1984

JUDOE THOMAS A. TEODOSIO

ORDER
Partial Sunnrltary Judgment

This matter is before the Court upon Defendants' Motion for Siimznary Judgment and

Intervening Plainti.ft's Motion for Summary Judgrsient, and the responses and reply briefs submitted

to this Court, On Apr•il 20, 2012, this Court entered an Order for partial summary judgment. On

May 15, 2012, and on niotion of the Defendants, this Court vacated its judgment as to the issue of

coverage to allow for additional briefing. The Court has reviewed the additional briefing provided

by the parties, including the briefs filed June 1, 2012, and June 15, 2012, for which leave to file is

hereby granted. Furthermore, the Court hereby incorporates its Order of partial judgment entered

on April 20, 2012, as to all issues previouslv decided by that Order and not vacated by the Order of

May 15, 2012.

Pursuant to Civ. R. 56(C), summary judgment is proper if; (1) No genuine issue as to any

material fact remains to be litigated; (2) the moving party is entitled to judgment as a matter of law;

and (3) it appears from the evidetice that reasonable minds can come to but one conclusion, and

viewing such evidence most strongly in favor of the party against whom the motion for summary

judgment is made, that conclusion is adverse to that party. Tenrple v. Wean United, Inc., 50 Ohio

St. 2d 317, 327 (1977). The party seeking summary judgment initially bears the burden of

informing the trial court of the basis for the motion and identifying portions of the record
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dernonstrating an absence of genuine issues of material fact as to the essential elements of the

nonmoving party's claims. Dresher v. Btrrt, 75 Ohio St. 3 )d 280, 293 (1996). The movant must

point to some evidence in the record of the type listed in Civ. R. 56(C) in support of his motion. Id.

Once this burden is satisfied, the nonmoving party has the burden, as set forth in Civ. R. 56(E), to

offer specific facts showing a genuine issue for trial. Id.

The Cincinnati Insurance Companies, as Intervening Plaintiff, seek summary judgment on their

complaint for Declaratory Judcment. The Cincinnati Insurance Companies argue that the insurance

policies in question do not provide coverage for the actions alleged by the underlying Plaintiff

against the defendants.

The Commercial General Liability and Umbrella policies issued by the Cincinnati Insurance

Companies provide coverage for "bodily injury" to which the insurance applies. The policv

specifica.Ily excludes coverage for "bodily injury" which "may reasonably be expected to result

from the intentional or criminal acts of the itrsured or which is in fact expected or intended by the

inured, even if the injury or damage is of a different degree or type than actually expected or

intended."

The Employers Liability Coverage policy (GA 106 OH 0196) provides coverage for "bodily

injury" caused by an "intentional act." The policy exeiudes "liability for acts committed by or at

the direction of an insured with the deliberate intent to injure."

The Court finds that the policies exclude coverage for employer liability under R.C. 2745,01.

R.C. 2745.01 defines "substantially certain" as meaning "that an employer acts with deliberate

intent to cause an employee to suffer an injury, a disease, a condition, or death." The Ohio

Supreme Court has held that "under R.C. 2745.01, the only way an employee can recover is if the

eniployer acted with the intent to cause injury." "[T]he General Assetnbly's intent in enacting R.C.
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2745.01, as expressed particularly in 2745.01(B), is to permit recovery for employer intentional

torts only when an employer acts with specific intent to cause an injury, subject to subsections (C)

and (D)," Kcrminski v. Metal & Wire Prodzccts Co,, 125 Ohio St. 3d 250 (2010).

The Court notes that the policy's ``intentional act" coverage, as would-be coverage for an act

which is substantially certain to cause "bodily injury," is directly affected by the legislature's

definition of "substantially certain" in R.C. 2745.01(B) as rneaning "that an employer acts with

deliberate intent to cause an employee to suffer an injury, a disease, a condition, or death,"

Employer torts tmder R.C. 2745.01(A) now fall within the exception that excludes coverage for

"liability for acts committed by or at the direction of an insured with the deliberate intent to injure."

Defendants have provided additional briefing that argues the "rebuttable presumption" that may

be created under R,C. 2745,01(C) is not the equivalent of deliberate intent. This Court disagrees.

Any possible surviving claim under R.C. 2745.01(C) would necessarily include the "intent to

injure" and would thus be precluded by the insurance policies.

No genuine issues of material fact remain and the Cincirmati Insurance Companies are entitled

to Sumrnary Judgment as a matter of law.

With regard to Intervening Plaintiff Cincinnati Insurance Companies' Complaint for Declaratory

Jud ;ment, Summary Judgment is GRANTED. The Intervening Plaintiff owes no indemnity to

Defendants DTJ Enterprises, Inc. and Cavanaugh Building Corporation as a result of the allegations

set forth in the underlying Complaint.

For the purpose of clarity, the Court reiterates its ruling of April 20, 2012. The Court finds that

Plaintiff is unable to prove a claim under R.C. 2745.01(A), except as modified by the rebuttable

presurrtption provided for under R.C. 2745.01(C). To the extent that Plaintiff s claims rely on R.C_

2745,{}1(A) & (B) alQne, stRMniary judgment is C'iR.ANTED in favor of Defendants. To the extent
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that Plaintiff's claims rely on the rebuttable presumption provided for by R.C. 2745.01(C), genuine

issues of material fact remain an.d Summary Judgment is DENIED.

This is a final j udgment as to all claims and parties hereby resotved and there is no just reason

for delay.

IT IS SO ORDERED. 2n

'JUi^GE THOMAS A. TEODOSIO

Pursuant to Civ.R. 58(B), the Clerk of Courts shall serve upon all parties not in default for failure
to appear notice of this jadgrnent and its date of entry upon the jou.rnal.

QG F `'HOMAS^A. TE' DOSIO

cc: Attorney David R. Grant
Attorney David G. Utley
Attorney Mark W. Bernlohr
Attorney Stephen J. Chuparkoff
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Piaintiff,

-vs-

DTJ ENTEIZPRISES, INC., et al.,

Defendants.

)
)
)
)
)
)
)
)

CASE NO. CV 2010-03-19$4

JUDGE THOMAS A. TEODOSIO

ORDER
Partial Sumnlarv Judament

This matter is before the Court upon Defendants' Motion for Summary Judgment and

Intervening Plaintiff's Motion for Summary Judgment. Upon consideration of said motions, and

the responses and reply briefs submitted to this Court, the Court finds as follows.

Pursuant to Civ. R. 56(C), summary judgment is proper ife (1) No genuine issue as to any

material fact remains to be litigated; (2) the moving party is entitled to judgment as a matter of

law; and (3) it appears from the evidence that reasonable minds can come to but one conclusion,

and viewing such evidence most strongly in favor of the party against whom the motion for

summary judgment is made, that conclusion is adverse to that party. Temple v. TWerin United,

Inc., 50 Ohio St. 2d 317, 327 (1977). The party seeking summary judgment initially bears the

burden of informing the trial court of the basis for the motion and identifying portions of the

record demonstrating an absence of genuirie issues of material fact as to the essential elements of

the norunoving party°s claims. Dresher v. Burt, 75 Ohio St. 3d 280, 293 (1996). The movant

must point to some evidence in the record of the type listed in Civ. R. 56(C) in support of his

motion. Id. Once this burden is satisfied, the nonmoving party has the burden, as set forth in

Civ. R. 56(E), to offer specific facts showing a genuine issue for trial. Id.
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This case arises out of an accident that occurred on March 24, 2008, during renovations of the

Wyoga Lake Apartments in Akron, Ohio. Plaintiff Duane Alan Hoyle was an employee working

as a carpenter for Defendants DTJ Enterprises, Inc. and Cavanaugh Building Corporation, who

were the general contractors for the project. Plaintiff sustained injuries after faltzng from a

ladder jack scaffold, and filed a Complaint alleging an intentional employer tort. Intervening

Plaintiff Cincinnati Insurance Companies insured Defendants and filed a Complaint seeking

Declaratory Judgment on the issue of coverage and indemnity. Defendants and Intervening

Plaintiff filed their motions for Summary Judgment, responses and replies were filed, and the

issues before this Court have been fully briefed.

I.RX.2745.01(A) .

Defendants argue they are entitled to summary judgment because Plaintiff cannot meet the

requirements for employer liability under R.C. 2745.01. R.C. 274551.0I (A) provides: "ln an action

brought against an employer by an employee... for damages resulting from an intentional tort

committed by the employer during the course of employinent, the employer shall not be liable

unless the plaintiff proves that the employer committed the tortuous act with the intent to injure

another or with the belief that the injury was substantially certain to occur." R.C. 2745.01(B)

'goes on to define "substantially certain" as meaning "that an employer acts with deliberate intent

to cause an employee to suffer an injury, a disease, a condition, or death.'°

In Kaminski v. 1Vetal & Wire PrQdzicts Co., 125 Ohio St. 3d 250 (2010), the Court quotes the

Seventh District's decision in the underlying case, Kaminski, 175 Ohio App. 3d 227: "When we

consider the definition of `substantial certainty,' it becomes apparent that an employee does not

have two ways to prove an intentional tort claim as R.C. 2745.01(A) suggests. The employee's
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two options of proof become: (1) the employer acted with intent to injure or (2) the employer

acted with deliberate intent to injure. Thus, under R.C. 2745.01, the only way an employee can

recover is if the employer acted Mth the intent to cause injury." The Supreme Court goes on to

state: "As an initial matter, we agree with the court of appeals that the General Assembly's intent

in enacting R.C. 2745.01, as expressed particularly in 2745.01 (B), is to permit recovery for

employer intentional torts only when an employer acts with specific intent to cause an injury,

subject to subsections (C) and (D)." Id.

Plaintiff's depositioii testimony provides evidence that Plaintiff did not believe that Defendants

intended to cause him injury. (Hoyle depo. at 160 & 168). Plaintiff provides no evidence that the

Defendants acted with a specific intent to injure the Plaintiff. The Court finds that Plaintiff is

unable to prove a claim under R.C. 2745.01(A) and (B) because the evidence shows there was no

specific intent to cause an injLry. No genuine issue of material fact remains, and therefore

summary judgment is granted in favor of the Defendants. This decision, however, does not apply

to the cause of action to the extent that it relies upon R.C. 2745.01(C), as examined below.

II. R.C.2745.i}1(C)

Defendants further argue that Plaintiff cannot sustain a ciaim under R.C. 2745.01(C) because

there has not been a "deliberate removal by an employer of an equipment safety guard." Under

R.C. 2745.01(C): "Deliberate removal by an employer of an equipment safety guard or deliberate

misrepresentation of a toxic or hazardous substance creates a rebuttable presumption that the

removal or misrepresentation was committed with intent to injure another if an injury or an

occupational disease or condition occurs as a direct result."
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"It is well-established that the interpretation of undefined statutory terms is not a question of

fact, but a question of1au, for the court." Fickle v, Conversaon 7"eclrnologies International, 2011

Ohio 2960 (6th Dist. 2011). "[T]he meaning of the terms "equipment safety guard" and

"deliberate removal" in R.C. 2745.01(C) is to be ascertained as a matter of law by the court." Id.

In Foriverck v. Principle Business Enterprlses, 2011 Ohio 489 (6th Dist. 2011), the Sixth

District Court of Appeals defined "deliberate" as it applies to R.C. 2745.01(C) as "characterized

by or resulting from careful and thorough consideration...." "[T]he term `removal' in the

statute should be construed in accordance with the relevant dictionary definition of `remove."'

Fickle v. Conversion Technologies International, 2011 Ohio 2960 (6th Dist. 2011). "As relevant

here, `remove' is defined... as `to move by lifting, pushing aside, or taking away or off; also `to

get rid of; eliminate." Id. "Removal of a safety guard does not require proof of physical

separation from the machine, but may include the act of bypassing, disabling, or rendering

inoperable." Id. "'Deliberate removal' for purposes of R.C. 2745.01(C) means a considered

decision to take away or off, disable, bypass, or eliminate, or to render inoperable or unavailable

for use." Id. In the present case, genuine issues of material fact remain as to whether there was a

deliberate removal of the pins used to hold the ladder jack to the ladder. Specifically, a question

of fact remains as to whether the pins were rendered unavailable for use.

"[AJs used in R.C. 2745.01(C), an `equipment safety guard' wotald be commonly understood

to mean a device that is designed to shield the operator from exposure to or injury by a dangerous

aspect of the equipment." Barton v. G.E. Baker Constrarction, 2011 Ohio 5704 (9th Dist, 2011);

Fickle v. Conversion Technologies International, 2011 Ohio 2960 (6th Dist. 2011). "The General

Assembly did not make the presumption applicable upon ttie deliberate removal of any safety-

related device, but only of an equipment safety guard, and we may not add words to an

Apx. 2Ua



unambiguous statute under the guise of interpretation." Fickle v. Conversion Technologies

International, 2011 Ohio 2960 (6th Dist. 2011), In coming to its definition of "equipment safety

guard," the Sixth District references a definition provided by the Third District in Wehri v.

C'ountryrnark, 1990 Ohio App. LEXIS 1957 {3rd Dist. ) 990): "An equipment sa.fety guard is a

device placed on equipment to prevent an employee from being drawn into or injured by that

equipment." Pickle v. Conversion Technologies International, 2011 Ohio 2960 (6th Dist. 2011).

The Sixth District noted that "equipment safety guards;" while "perhaps not constituting physical

covers or barriers per se, are nevertheless designed to prevent exposure of the worker's hands

within the poitit of operation." Id. "[fJt [is] kpparent that not all workplace safety devices are

`equipment safety guards' as that term is used in Section 2745.01(C)." Barton v. G.E. 13aker•

C'onstruction, 2011 Ohio 5704 (9th Dist. 2011). The Court noted that "equipment safety guard"

encompasses "more than the concept of a barrier guard," but does not encompass "any device

designed to prevent injury or to reduce the seriousness of injury," Fickle v. Conversion

Technologies International, 2011 Ohio 2960 (6th Dist. 2011). The Sixth District relied on

Merriam-Webster's Collegiate Dictionary's definition of "guard" as "a protective or safety device;

specif: a device for protecting a machine part or the operator of a machine." Id.

The Sixth I7istrict goes on to explain its analysis and application of the definition of

"equipment safety guard" to the case in front of it: "The jog control and emergency stop cable in

this case were not designed to prevent an operator from encountering the pinch point on the

rewind roller cLnd, therefore, are not equipment safety guards for the purposes ofthe presumption

in R.C. 2745.01(C). In reaching this conclusion, we recognize that those devices are designed or

may operate tc, reduce the seriousness ofin;ury to an operator whose hands or fingers are

inadvertently drawn into the in-running rewind roller. We appreciate that these devices could
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very well rnean the difference between a relatively minor and catastrophic injury. The scope of

our review, however, does not permit us to inquire as to whether the General Assembly should

have provided for a pr.esumption of intent to injure where these types of safety devices or features

are deliberately removed by the employer. We are not empowered to override or second-guess

the public policy determinations of the General Assembly, but must follow the plain language of

the statute," Fickle v. Conversion Technologies Internatianal, 2011 Ohio 2960 (6th Dist. 2011).

Thus, the Sixth District distinguished betweeit "safety devices/features" and "safety guards."

The issues before this Court is whether the pins used to hold the ladder jack to the ladder

constitute an "equipment safety guard." This Court hereby adopts the definition of "equipment

safety guard" as "a device that is designed to shield the operator from exposure to or injury by a

dangerous aspect of the equipment." Barton v. G.E. Baker Construction, 2011()hio 5704 (9th

Dist. 2011); Fickle v, Conversion Technologies International, 2011 Ohio 2960 (6th Dist. 2011).

However, genuine issues of material fact remain as to whether the pins at issue meet the definition

of "equiprnent safety guards," Therefore, Summary Judgment is not proper on this issue.

III. Insurance Policy Coverage

The Cincinnati Insurance Companies, as Intervening Plaintiff, seek summary judgment on

their complaint for Declaratory Judgment. The Cincinnati Insurance Companies argue that the

insurance policies in question do not provide coverage for the actions alleged by the underlying

Plaintiff against the defendants.

The Commercial General Liability and Umbrella policies issued by the Cincinnati Insurance

Companies provide coverage for "bodily injury" to which the insurance applies. The policy

specifically excludes coverage for "bodily injury" which "may reasonably be expected to result

from the intentional or criminal acts of the insured or which is in fact expected or intended by the
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inured, even if the injury or damage is of a different degree or type than actually expected or

intended."

The Employers Liability Coverage policy (GA 106 OH 01 96) provides coverage for "bodily

injury" caused by an "i.ntentional act." The policy excludes "liability for acts committed by or at

the direction of an insured with the deliberate intent to injure."

The Court finds that the policies exclude coverage for employer liability under R.C. 2745,01.

As discussed above, the present version of R.C. 2745.01 defines "substantially certain" as

meaning "that an employer acts with deliberate intent to cause an employee to suffer an injury, a

disease, a condition, or death." The Ohio Supreme Court has held that "under R.C. 2745.01, the

only way an employee can recover is if the employer acted with the intent to cause injury."

"[T]he General Assembly's intent in enacting R.C. 2745.01, as expressed particularly in

2745.(}1(B), is to permit recovery for employer intentional torts only when an employer acts with

specific intent to cause an injury, subject to subsections (C) and (D)." Kaminski v. Metal & Wire

Products Co., 125 Ohio St. 3d 250 (2010).

The Court notes that the policy's "intentional act" coverage, as would-be coverage for an act

which is substantialiy certain to cause "bodily injury," is directly affected by the legislature's

definition of "substantially certain" in R.C. 2745.01(B) as meaning "that an employer acts with

deliberate intent to cause an employee to suffer an injury, a disease, a condition, or death,"

Employer torts under R.C. 2745.01(A) now fall within the exception that excludes coverage for

"liability for acts committed by or at the direction of an insured with the deliberate intent to

injctre."

No genuine issues of material fact remain and the Cincinnati Insurance Companies are entitled

to Summary Judgment as a matter of law.
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IV. Punitive Damages

The Court further notes that pursuant to the Employers Liability Coverage (Policy CrA 106 OH

10 96), "punitive, exemplary, or other non-compensatory damages" are not covered under said

policy.

Conclusion

The Court finds that Plaintiff is unable to prove a claim under R.C. 2745.01(A), except as

modified by the rebuttable presumption provided for under R.C. 2745.{}1(C). To the extent that

Plaintiff s claims rely on R.C. 2745.01(:A) &(B) alone, summary judgment is GRANTED in

favor of Defendants. To the extent that Plaintiff's claims rely on the rebuttable presumption

provided for by R.C. 2745_01(C), genuine issues of material fact remain and Summ.ary Judgment

is DENIED. With regard to Intervening Plaintiff The Cinciiinati Insurance Companies'

Complaint for Declaratory Judgment, Summary Judgment is GRANTED. The Intervening

Plaintiff owes no indemnity to Defendants DTJ Enterprises, Inc. and Cavanaugh Building

Corporation as a result of the allegations set forth in the underiying Complaint.

IT IS SO ORDERED.

JUDGE THOMAS A. TEODOSIO

cc: Attomey David R. Grant
Attorney David G. Utley
Attorn.ey Mark W. Bernlohr
Attorney Stephen J. Chuparkoff
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