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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case is a case of public and great general interest because the lower court remanded

the case for a nunc pro tunc entry to impose postrelease control - after the sentence had

expired.

This Court has been very clear that notification regarding postrelease control must occur

prior to defendant's release from prison. Most notably, with respect to nunc pro tunc entries, this

Court stated that postrelease control cannot be imposed unless the sentencing entry is corrected

before the defendant completes the prison term for the offense for which postrelease control was

to be imposed. State v. Qualls, 967 N.E.2d 718, 131 Ohio St.3d 499 at paragraphs 16 and 24.

Although the lower court did cite Qualls, it ignored the condition that defendant must still

be incarcerated for the offense for which postrelease control is to be imposed. The lower court's

rationale was that because Defendant was advised concerning postrelease control at the 2003

sentencing hearing - while the ternx had yet to be completed, the omission from the journal entry

can be corrected by nunc pro tunc now - even after he has served his sentence. Opinion at

paragraph 10.

Furthermore, the notification that the lower court has remanded for journaliza.tion is

defective. Although Defendant had multiple cases and sentences, postrelease control was not

specifically imposed as to any count as required by R.C.2967.28(B). Moreover, he was not put

on notice that he faces up to one-half of his original term as required by R.C.2929.19(B)(2)(c)-

(e) Now, Defendant - and the Parole Board - are unaware of what count postrelease control is

attached to, and how long, it at all, he can be imprisoned for in sanction violation time.



This case requires a sirnple remand with directions for the lower court to properly

consider the effect of completion of Defendant's sentence on the authority for the court to order a

nunc pro tunc entry.

STATEMENT OF THE CASE AND FACTS

On April 20, 2003, pursuant to a remand, the trial court resentenced Appellant in CR-

368579 to a term of 3 years on firearm specifications as to each of counts I and 2 to run prior to

and consecutively to 9 years on underlying charges in counts 1 and 2, counts to run concurrently

with each other but consecutively to CR-368577, with credit for time served. At the same time,

judgment was entered resentencing Appellant in CR-368577 to a term of 4 years to run

consecutively to CR-368579 and concurrently with CR 368678, with credit for time served. Also

on that day judgment was entereed resentencing Appellant in CR-358578 to a term of 1 year on

firearm specifications as to each of counts I and 2 to run prior to and consecutively to 6 years on

underlying charges in counts 1 and 2, counts to run consecutively with each other, with credit for

time served. (2003 Transcript pages, 19-24)

On that day, the court also informed Appellant that he would be subject to a term of 5

years of postrelease control, and that a violation thereof could result in his return to prison. The

court did not state which case the term of post release control was imposed in connection with.

Neither did the court explain that he could be returned for specifically up to one-half of his

original term, or what term is the original term. (2003 Transcript page 24)

On May 13, 2011 the Ohio Department of Rehabilitation and Correction requested the

court resentence the Appellant in compliance with State v. Jordan in regards to postrelease

control. Five years post release control was added to appellant's sentence in case number CR-
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368579, despite Appellant's protestations that he had already completed service of the sentence

in that case. (2011 Transcript pages 7-12)

On November 27, 2012 the trial court heard Appellant's pro se motion to vacate post

release control and denied it. A timely appeal was filed on December 21, 2012. Appellant's issue

on appeal was that he had already completed the terrn in CiZ-368579 and the court was without

the authority to impose postrelease control. The Court of Appeals decision eluded the issue by

finding notification at the sentencing hearing in 2003 occurred while he was still serving CR-

368579 and that a nunc pro tune could be issued now after he has served that term to properly

reflect that notification.

PROPOSITION OF LAW I

A COURT CANNOT INCLUDE POST RELEASE CONTROL BY NUNC PRO TUNC

ENTRY AFTER THE TERM HAS EXPIRED AND THE IN COURT NOTIFICATION WAS

INSUFFICIENT TO CONSTITUTE PROPER NOTICE.

The trial court's postrelease control notice given to appellant at the 2003 sentencing

hearing did not comply with the statutory notification requirements. Appellant was not told that

the parole board could impose a prison term as part of his sentence of up to one-half of the stated

prison term originally imposed on hizn.

In State v. Singleton, 2009-Ohio-6434, 124 Ohio St.3d 173 the trial court "failed to notify

Singleton that for a violation of postrelease control, the parole board could impose a prison term

as part of his sentence of up to one-half of the stated prison term originally imposed on him,"

'I'he Supreme Court found that such notification failed to properly impose postrelease control.

In the Court's judgment entry in the present case, the Court state that:
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"After a thorough review of the entire record the [Court found] that the trial court
advised Cvijetinovic that he was subject to a mandatory term of five years postrelease
control at the 2003 sentencing hearing, but failed to include the condition in the
sentencing journal entry." The Court then determined that "This omission can be
corrected nunc pro tunc. See State ex rel. l3'omack v. Marsh, 128 Ohio St.3d 303, 2011-
Ohio-229, 943 N.E.2d 1010, P14; State v. Qualls, 131 Ohio St.3d 499, 2012-Ohio-1 t 11,
967 N.E.2d 718, syllabus ("When a defendant is notified about postrelease control at the
sentencing hearing, but notification is inadvertently omitted from the sentencing entry,
the omission can be corrected with a nunc pro tunc entry and the defendant is not entitled
to a new sentencing hearing."); State v.tlMurray, 2012-Ohio-4996, 979 N.E.2d 831, P23
(60' Dist.) (nunc pro tunc correction of judgment on issue of postrelease control
permissible even after offender served his sentence and released from prison) In 2003,
Cvijetinovic's 12-year sentence on the first degree felonies in CR-368579 had yet to be
completed. Therefore, the advisement of five years of mandatory postrelease control was
proper."

The lower appellate court failed to recognize two principles set forth in State v. Qualls Id.

Both apply in this case. Between the 1 S`h and 16'h paragraphs is the caption: "A Sentencing Entry

that Contains No Reference to Postrelease Control Must be Timely Corrected." (Emphasis

added). In paragraph 16 the Supreme Court states the "we recognize two important principles

that our post release control precedents have emphasized. One principle is that unless a

sentencing entry that did not include notification of the imposition of postrelease control is

corrected before the defendant completed the prison term for the offense for which postrelease

control was to be imposed, postrelease control cannot be imposed." (Emphasis added).

The trial court's sentencing entry for Cvijetinovic is "a sentencing entry that did not

include notification of the imposition of postrelease control." Cvijetinovic has already completed

his 12 year sentence before any nunc pro tunc correction can take place. The judgment entry

states that the 12 year sentence had yet to be completed in 2003 when the sentence was imposed.

However, the first principle of the Qualls case makes it clear that the time for issuing a nunc pro

tunc correction is only while the sentence is still being served. Cvijetinovic has completed this 12
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year sentence in CR-368579 before the post release control was wrongly imposed. The first

principle set forth in Qualls would require that the entry be vacated.

In paragraph 13 of the Qualls decision, the court said that "[W]hen a trial court properly

notified a defendant of postrelease control at the sentencing hearing but the initial sentencing

entry did not accurately reflect the details of the notification, the imperfect sentencing entry can

be corrected through a nunc pro tunc entry." (Emphasis added). Paragraph 18 of the Qualls

decision states "Another important principle" that "[A] trial court must provide statutorily

compliant notification to a defendant regarding postrelease control at the time of sentencing,

including notifying the defendant of the details of the postrelease control and the consequences

of violating postrelease control." (Emphasis added).

The trial court did not provide statutorily compliant notification to Cvijetinovic of

details of the postrelease control and the consequences of violating postrelease control. The trial

court did not notify him that a violation of postrelease control could result in imposition of up to

one-half of the prison term originally imposed by the courta In the case of State v. Singleton, 124

Ohio St.3d 173, (Ohio 2009), the Supreme Court found there was not proper notification where

"the court failed to notify Singleton that for a violation of postrelease control, the parole board

could impose a prison term as part of his sentence of up to one-half of the stated prison term

originally imposed on him." Based also on the second principle of the ^,)ualls case, the nunc pro

tunc entry should be vacated.

On June 13, 2013 the Seventh District Court of Appeals in a similar appeal, State v,

Bundy, 2013-Ohio-2501, based on Qualls, Id., remanded the case for the purpose of releasing the

appellant from his term of postrelease control because appellant had already completed his
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prison term. As in the present case, Bundy had not been properly notified of postrelease control

in his sentencing journal entry. He had already completed his sentence. The Court of Appeals

appled the principles set forth in Quallls and terminated Bundy's postrelease control.

Furthermore, Defendant was before the trial court on multiple cases numbers and degrees

of felonies. Yet the court failed to indicate which case the postrelease control was imposed in

connection with, as required by R.C.2967.28(B). As a result, even if Defendant was properly

notified he faced up to one-half of his original term in sanction time, it is unclear which term the

parole board could use as the. original term since there are multiple cases and sentences involved.

Late-and incorrect-notice is not sufficient to confer authority upon the Adult Parole

Authority to impose post release control. State v. Jordan, 104 Ohio St.3d 21 at P17. Also see

Hernandez v. Kelly 108 Ohio St.3d 395 at P32.

CONCLUSION

The postrelease control notification by the trial court did not comply with statutory

requirements. The Qualls case requires that any nunc pro tunc correction be performed before a

defendant's prison term is concluded. Appellant has completed his 12 year prison term and

therefore should be released from his term of postrelease control.

Wherefore, it is respectfully requested that this Court accept jurisdiction over this case

and order the postrelease control to be vacated.

Respectfully s mitted,

Aleksandar Cvijetinovic, Pro Se
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KATHLEEN ANN KEOUGH, J.:

I ¶1} This cause came to be heard upon the accelerated calendar pursuant

to App.R, 11.1 and Loc.R. 11.1. The purpose of an accelerated appeal is to allow ,

the appellate court to render a brief and conclusory opinion. Crawford v.

Eastland Shopping Mall Assn., 11 Ohio App.3d 158, 463 N.E.2d 655 (10th

Dist.1983); App.R. 11.1(E).

{¶2} Defendant-appellant, Aleksanda Cvijetinovic, appeals the trial court's

decision ordering a term of postrelease control to his sentence. For the reasons

that follow, we remand the case to the trial court to enter a nunc pro tunc

sentencing journal entry to reflect the imposition of postrelease control that was

ordered at-the 2003 resentencing hearing.

{¶3} In 1999, following a plea, Cvijetinovic was sentenced on three

separate cases. In CR-368577, he was sentenced to "4 years consecutive to CR-

368579, and concurrent to Case No. 368578 ***:' In CR-368578, he was

ordered to serve a total prison term of 7 years - "6 years on each Counts 1 and

2, concurrent, with 1 year firearm specification on Count 1 to run consecutive

and prior to Counts 1 and 2***.}' And in CR-368579, he was ordered to serve

a total of twelve years in prison - "9 years on each of counts I and 2

(concurrent) with 3 years on gun specification on Count 1 to run consecutive and

prior to Counts 1 and 2 *^^`."



^.. .. ve. ^ ^ 4.

{¶4} Cvijetinovic appealed his guilty pleas and sentence. In State v.

Cvijetinovic, 8th Di:st. Cuyahoga No. 81534, 2003-f)hio-536, this court upheld his

guilty pleas, but found the trial court did not make the necessary findings to

support consecutive sentences; thus, we reversed his sentences and remanded

for resentencing.

{¶5} In 2003, the trial court conducted a resentencing hearing pursuant

to this court's order. It also considered Cvijetinovic's motion to withdraw his

guilty plea, which it ultimately denied. At resentencing, the trial court imposed

the same aggregate prison sentence as previously ordered in 1999. The trial

court again sentenced Cvijetinovic to four years in CR-368577, to run

consecutive to CR-368579 and concurrent with CR-368578. In CR-368578, the

court again sentenced Cvijetinovic to a total prison term of seven years -"I

year on firearm specifications as to each of Counts 1 and 2 to run prior to and

consecutively to 6 years on underlying charges in Counts 1 and 2, counts to run

concurrently with each other." Finally, in CR-368579, the court. reimposed the

12 year sentence -"3 years on firearm specifications as to each of Counts l and.

2 to run prior to and consecutively to 9 years on underlying charges in Counts

1 and 2, counts to run concurrently with each other but consecutively to CR-

368577."

{¶6} The transcript reveals that at the end oftheresentenci.nghearingthe

trial court advised Cvijetinovic that he would be subject to a mandatory term of



five years postrelease control; however, the trial court failed to include the order

of postrelease control in the sentencing journal entries. Cvijetinovic again

appealed, challenging the denial of his motion to withdraw his guilty pleas and

his sentence. In State v. Cvi1etinovic, 8th Dist. Cuyahoga No. 82894, 2003-Uhio-

7071, this court affirmed the trial court's decision denying the motion to

withdraw his guilty pleas and upheld his sentence.

{¶7} In 2011, the trial court received notification from the Ohio

Department of Rehabilitation and Correction that postrelease control was not

irnposed on Cvijetinovic at the time of resentencing. Accordingly, the trial court

conducted a video conference hearing on May 12, 2011, to order postrelease

control. At the hearing, the trial court advised Cvijetinovic that he had served

his sentences on both cases -- CR-368577 and 368578 and therefore, postrelease

control would be imposed only on CR-368579. Cvijetinovic contested that his 12-

year sentence on CR-368579 was completed (including all mandatory time for

firearm specifications), and he was now serving his remaining four-year sentence

on CR-368577. The trial court disagreed, reasoning that Cvijetinovic's sentences

were served based on the order of the case numbers - the lowest case number

was served first. The court then advised Cvijetinovic that he was subject to five

years mandatory postrelease control in CR-368579 because he was convicted of

first-degree felonies. Cvijetinovic did not file a direct appeal regarding the

imposition of postrelease control.



{¶8} In October 2012, Cvijetinovic moved to vacate the imposition of

postrelease control, contending that (1) the trial court imposed a period of

postrelease control on a sentence that was completed, and (2) he was not

physically present in the courtroom for the hearing.

{1[9} The trial court denied his motion. Cvijetinovic now appeals

contending in his sole assignment of error that the trial court erred and violated

his constitutional rights by adding postrel.ease control to his sentence after his

sentence had already been served. The state contends that Cvijetinovic's appeal

is barred by res judicata or, in the alternative, that the imposition of pastrelease

control was proper.

t ¶ 10} After a thorough review of the entire record, we find that the trial

court advised Cvijetinovic that he was subject to a mandatory term of five years

postrelease control at the 2003 sentencing hearing, but failed to include the

condition in the sentencing journal entry. This omission can be corrected nunc

pro tunc. See State ex rel. Womack u. Marsh, 128 Ohio St.3d 303, 2011-Chio-229,

943 N.E.2d 1010, ¶ 14; State v. Qualls, 131 Ohio St.3d 499, 2012-Qhio-1111, 967

N.E.2d 718, syllabus ("When a defendant is notified about postrelease control at

the sentencing hearing, but notification is inadvertently omitted from the

sentencing entry, the omission can be corrected with a nunc pro tunc entry and

the defendant is not entitled to a new sentencing hearing."); State v. Murray,

2012-Ohio-4996, 979 N.E.2d 831, 123 (6th Dist.) (nunc pro tunc correction of



judgment on issue of postrelease control permissible even after offender served

his sentence and released from prison) In 2003, Cv.ijetinovic's 12-year sentence

on the first degree felonies in CR-368579 had yet to be completed. Therefore, the

advisement of five years of mandatory postrelease control was proper.

{¶11} Accordingly, Cvijetinovic's assignment of error is overruled,

Judgment affirmed, but case remanded to the trial court to correct the 2003

sentencing journal entry by nunc pro tunc entry to reflect the imposition of the

mandatory term of five years postrelease control on Case No. CR-368579,

It is ordered that the parties share the costs herein taxed,

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into e.xecution. Case remanded to the

trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KATHLEEN ANN KEOUGH, UDGE

MARY J. BOYLE, P.J., and
PATRICIA ANN BLACKMON, J., CONCUR
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