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EXPLANATION OF WHY THIS CASE IS A CASE OF
PtTBLIC OR GREAT GENERAL INTEREST

This cause presents several diversions from established trial and appellate procedures and

substantive violations of law in Ohio, which, if allowed to stand, undennznes the basic tenants of

our judicial system. The decisions of the court of appeals makes this case one of great general

and public interest because it threatens the rights and expectations of the people of Ohio. If

allowed to stand the appellate court's decision would, through the doctrine of "judicial

discretion", allow the courts to ignore the Ohio's State Legislature's authority to amend or

modify previous statutes concerning the post decree modification of parental rights and

respozlsibilities. In amending R.C. 3109.04 in 1990 the legislature changed the statutory

guidelines to obtain a modification of parental rights and responsibilities by requiring a less

specific inquiry into the "best interest" ofthe children. Additionally, this case involves an issue

of increasing importance, i.e. does the doctrine of "judicial discretion" excuse and affirm a trial

court's erroneous interpretation concerning the law and higher court case precedents. The

appellate court admitted in its opinion in this case that the legislature did amend the law in 1990

but that the lower court had the absolute right to "apply controlling precedent". In retaining and

imposing a stricter preexisting case precedent, the trial and appellate court's ignored the

legislature's authority and intentions to lower the threshold for a "change in circumstances" in

order that the children's best interests are served. To continue a practice in direct opposition of

changes in the law is like saying it's okay to continue to discriminateagainst persons on the basis

of class, gender, race, religion, or sexual preference, because it was once permitted. lt is

abhorrent that the court of appeals failed to recognize that a society's attitudes and beliefs can

change over time. The court of appeals decision is also in defiance to this I-Ionorable Court's

case precedents that the law's intent was not to put such a high threshold or burden that the

children's "best interest" is not served. This Honorable Court is on record opining that appellate



court's, "must not make the threshold for a change so high as to prevent a trial judge from

modifying custody if the court finds it is necessary for the best interest of the child." Davis v.

Flickinger, 77 Ohio St.3d at 420-421, 674 N.E.2d 1159. Furthermore, this Court went even

further in its ruling stating that a court applying a higher standard than required by law is

subjectively supplanting its opinion over the letter and intent of the law.

This case presents an appellate court's provocation that is driven from the impetus to

affirm a lower court's ruling over the right of all Ohioans to seek readdress through an

independent second review as guaranteed by the Ohio Constitution. The current appellate

process in cirstody cases is largely superficial because this I-Ionorable Court has allowed tile

appellate court's decisions to go unchallenged and unrestrained by apply a prevailing liberal

program of denying jurisdictional review. This has created an atmosphere where there are no

checks and balances and the trial court's presumption of correctness has developed into an

absolute correctness, affirmed universally by the appellate courts. I-listory has shown us that

when too much power, or unrestrained power, resides with one person or body, then abuses are

likely to occur. The lack of judicial oversight has led to "a culture of cover-ups" for unsupported

lower court decisions permitting and even encouraging judicial abuse of discretion. In an effort

to find a reason to affirm the trial court's decision, the appellate court in this case became the

trier of fact and supplanted its opinion in place of the trial court's failure to issue specific factual

findings and conclusions. Although evidence was taken by the trial court tllrough testimony and

exhibits concerning a change in circumstances by the residential parent, the trial court issued no

direct finding or conclusion. pertaining to this matter. However, the appellate court, in spite of

not being in the best position to judge witness behavior and demeanor, and by only reviewing the

Appellee's testimony, supplanted its opinion in this matter that the actions of the Appellee did

not amount to a change in circumstances. TU this end the appellate court ignored the Appellant's

testimony and collaborating documentation and recorded history. Thisis not only improper it is
7



an abuse of discretion. The appellate court noted in its May 20, 2013 Judgment Entry at {1 45 1

"Clough also raises several other issues that she believes warrants a finding of a change of

circumstances, although such issues were not the niain substance of the argument presented by

her counsel at trial as a basis for a change of circumstances. Since testimon.y was presented as to

these issues, we will consider whether there is a basis for finding of a change in circumstances

based on these issues." The appellate court having observed that testimony and exhibits were

presented relating to the residential parent's actions, without specific findings and conclusions

addressed by the lower court should have remanded the instant matter back to the lower court to

formulate factual findings and conclusion. Instead the appellant court supplanted its opinion in

place of the lower court. 'I'his was highly improper and circumvented the Appellant's

constitutional right to receive legal redress. When Appellant noted in her Application for

Reconsideration that the appellate court supplanted its opinion in place of remanding the matter

back to the lower court to make factual findings and conclusions it incredible responded, "This is

a new argtiment, not raised in Clough's appellate brief, which is not proper in an application for

reconsideration". Appellant's Second Assignment of Error in her appeal was that "The trial

court erred and abused its discretion unreasonably, arbitrarily, and unconscionably by failing to

consider the extensive facts presented to find a change in circumstances in the residential parent

and the lives of the children against the manifest weight of evidence". This was clearly not a

new argument, how was the Appellant to know the appellate court would supplant its judgment

instead of remanding the matter back to the lower court until receiving its opinion. Furthermore,

by the appellate coui-t's own referei-iee, when considering a motion for reconsideration, "[tJhe test

generally applied *** is whether the motion for reconsideration calls to the attention of the court

an obvious error in its decision. or raises an issue for our consideration that was either not

considered at all or was not fully considered by us when it should have been." (Citation omitted)

State v. Jones, 1 lth Dist. No. 2041-A-0027, 2003-Ohio-621, ^,11- 5. The issue of whether a change



in circumstances occurred with the residential parent was not addressed by the lower court azld

should have resulted in the matter being remanded back to the lower court, The appellate court

clearly didn't consider this when it should have and this error deprived the Appellant of her right

of second review granted under the Ohio Constitution.

Finally, the Appellant recognizes that custody decisions are subjective and the attitudes

and beliefs of a judge towards the participants largely influence the outcome. The Appellant

having observed and documented a long sordid history of the trial court demeaning and

diminishing her witness testii:nony, misrepresenting and changing her witness testimony, largely

ignoring her own testimony and collaborating evidence; violating laws, and a total failure to

record fault in the Appellee in spite of indisputable evidence, filed a Motion to Disqualify Judge

Karen Lawson, Lake County Comrnon Pleas Court Juvenile Division, with this Honorable Court.

The record in this case clearly showed that the Appellant has not been afforded a fair and

impartial judge as required under Ohio law. However, despite one-sided overwhelming evidence

of bias that could not be discarded as liannless error, and without plausible explanation, this

I-lonorablz Court denied the Appellant's motion stating that the extraordinary action of

disqualification was not the appropriate remedy in her case. This I-lonorable Court further stated

that the proper remedy for the Appellant was to use the appellate process. In filing an

Application for Reconsideration, the Appellant apprised this Honorable Court that she would

ultimately be back to this Court as the court of appeals would as a general practice "rubber-

stamp" the trial court's decision, This Honorable Court cannot deny jurisdiction in this matter as

it would send a message to all Ohioans that there is no remedy for a biased and prejudiced

judiciary despite protections guaranteed by the Ohio Constitution.

In conclusion, the principal of due process by a fair and impartial judiciary is a

cornerstone of our American justice system. The right of all Ohioans to have their disputes fairly

and impartially judged according to prevailing law is guaranteed by the Ohio Constitution. Just

4



because this case involves a custody matter is not reason to deny the Appellant justice. The

actions of the trial court to circumvent the legislature's right to modify its laws, followed in

succession by the court of appeals, threaten the rights of all Ohioans. We are a state of laws and

no one is above the law. The Ohio legislature makes the laws and the judicial branch must

uphold and follow the law whether or not they agree with it. Dr. Martin Luther King, once

eloquently stated, "The threat to justice anywhere is a threat to justice everywhere". The rights

of all Ohioans to have faith that their judicial system will uphold the law demands this Court

grant jurisdiction to hear this case and review the erroneous and dangerous ruling of the court of

appeals.

STATEMENT OF THE CASE

STATEMENT OF FACTS

Appellant and Appellee were involved in a highly contested custody case, with widely

divergent versions of the events leading up to the trial. On August 13, 2009, the Magistrate

issued a Magistrate's Decision, awarding legal custody and residential parenting to the Appellee

and requiring that appellant pay child support. The Magistrate also found the Appellant in

Contempt of Court for refusing to allow the Appellee any parenting time with his chitdren

following an incident that occurred on June 21, 2009. The Appellant filed objections to the

Magistrate's Decision on August 27, 2009.

On December 22, 2009, the Trial Court overruled the Appellant's Objections and adopted

the Magistrate's Decision in full.

The Appellant appealed to the Court of Appeals on January 14, 2010. The Court of

Appeals heard oral arguments on October 19, 2010, and filed its opinion on November 8, 2010.



The judgment affirmed the Trial Court's decision. regarding custody and Contempt of Court, but

reversed the commencement date for the Appellant to begin paying child support.

The Appellant's subsequent appeal to the Ohio Supreme Court for jurisdiction was

denied as not establishing a significant constitutional question.

Since the initial custody decree, the Appellee has continually frustrated the Appellant in

her right to schedule and receive visitation; has failed to allow Appellee nightly phone calls; has

refused to allow participation in, or even notify Appellee of, the children's activities; has failed

to seek and obtain proper medical treatment for the children; and has refused to exchange

inforznation about school and a myriad of other activities that involve the children. The actions

by the Appellee have been a deliberate attempt to cut the Appellant out of the lives of the

children.

The Appellant having no other option filed a Motion to Establish a Schedule for

'Z'elephone Contact on June 10, 2010; an Emergency Motion for Possession of Children on June

11, 2010; a Show Cause Motion on August 16, 2010, and a Motion to Compel the Exchange of

Medical, School and Extracurricular Activity on September 21, 2010.

A hearing on the above matters was conducted on January 7, 2011 and the findings were

journalized on May 10, 2011. The Trial Court found the Appellant's motions toestab(ish daily

telephone contact and motion to compel theexchange of informatxon to be "well-taken",

Appellant's show cause motion was deemed not well-taken on a tech.nicality> that the court was at

liberty to determine enforcement. However, Appellant was awarded two extra days of visitation

due to the Appellee interrupting her visitation. Although the Trial Court generally found in favor

of the Appellant it stopped short of journalizing substantial credible evidence showing that the

Appellee was reftising to allow Appellant daily phone calls, and deliberately misleading and

failing to notify Appellant of important events and by his own email refused to allow Appellant

6



to attend events without his approval or to allow Appellant to bring any friends or family to any

of the children's events.

Appellant attempted to negotiate an equal parenting plan with the Appellee out of court,

but upon his refusal filed a Motion forthe Allocation of Parental Rights and Responsibilities and

Motion for Shared Parenting on August 18, 2011. Appellant also filed a shared parenting plan

with the trial court on December 9, 2011.

A hearing on the Appellant's motions was conducted on Apri124, 2012 and concluding

on Apri125, 2012. The Hearing Officer denied Appellant's motions stating that the Appellant

failed to establish by a substantial amount of credible and competent evidence that a change of

circumstances has occurred since December 2009 which was also niaterially aclver,s•e to the

children (emphasis added). The Magistrate's Decision filed June 1, 2012 was later adopted and

found to be proper in all aspects of the law following the 'I'rial Court's Judgment Entry of August

22, 2012.

Appellant filed an appeal with the Eleventh District Court of Appeals on September 11,

2012, and filed her brief on October 26, 2012. Appellee filed his brief on December 2, 2012 and

Appellant filed a brief in response to Appellee's brief on December 12, 2012.

On May 20, 2013 the Eleventh District Court of Appeals affirmed the Trials Courts

decision denying Appellant's 1Vlotion for the Allocation of Parental Rights and Responsibilities

and Motion for Shared Parenting.

On June 3, 2013 Appellant filed an Application for Reconsideration and Motion for

Clarification with the Eleventh District Court of Appeals and Supplemented the Application for

Reconsideration on June 12, 2013,

On August 1, 2013 the Eleventh District Couz-t of Appeals denied Appellant's applicatiori

for reconsideration and refused to provide any clarification.

7



Appeal of the Eleventh District Court of Appeals August 1, 2013 Judgment l;ntry

follows.

LAW AND ARGUMENT

API'f;I_,L.ANT'S FIRST A.SSIGI\?MENT OF ERROR

The court erred in interpreting that §O.R.C. 3109.04(E)(1)(a), specifying the
requirements for a change in circumstances in order to change a previous custody decree,
includes a condition that the changes must be naaterial adverse to the children.

The trial courts and subsequent appellate court's opinion requiring that a change in

eircr.imstances must also be materially adverse to the children is clearly and convincingly against

the 1aNv. The current statute in governing whether a change in circumstances has occurred is

§R.C.3109.04(E)(1)(a). §R.C. 3109.04(E)(l)(a) in its entirety reads as follows:

The court shall not modify a prior decree allocating parental rights and responsibilities
for the care of children uiilessit finds, based on facts that have arisen since the prior
decree or that were unknown to the court at the time of the prior decree, that a change has
occurred in the circumstances of the child, the child's residential parent, or either of the
parents subject to a shared parenting decree, and that the modification is necessary to
serve the best interest of the child. In applying these standards, the court shall retain the
residential parent designated by the prior decree or the prior shared parenting decree,
unless a modification is in the best interest of the child and one of the following applies:

(i) The residential parent agrees to a change in the residential parent or both parents under
a shared parenting decree agree to a change in the designation of residential parent.

(ii) The child, with the consent of the residential parent or of both parents under a shared
parenting decree, has been integrated into the family of the person seeking to become the
residential parent.

(iii) The harm likely to be caused by a change of environment is outweighed by the
advantages of the change of environment to the child.

The 118th General Assembly substantially changed the statute. On April 12, 1990,

Governor Richard Celeste signed Amended Substitute House Bi11591 into law. I-IB 591

eliminated the requirement that a court find, in certain contexts, that a child's present

environment endangers significantly his physical health or his mental, moral, or emotional

development before it may modify certaizi prior child custody decrees. T'he state legislature

8



removed the material adverse condition from the law concerning a change in circumstance. The

general assembly provided further clarification in its Summary of Enactment under title,

Grou.nds for Custody Modification - Elimination of need for danger to child's health or

development. "The act eliminates the requirement that a court fin.d, in certain contexts, that a

child's present environment endangers significantly his physical health or his mental, moral, or

emotional development before it may modify certain prior child custody decrees. I.7nder the act,

if a coui-t finds that a change has occurred in the circumstances of the child who is the subject of

the decree, his custodian, or either joint custodian, and that the modification is necessary to serve

the best interest of the child, the court may modify the prior custody decree if the harm likely to

be caused by a change in environment is outweighed by the advantages of the change in

environment to the child." The general assembly made it absolutely clear that when it revised

the currentstatute §R.C. 3109.04(E)(1)(a) it consciously intended to completely eliminate the

adverse clause from the requirements for a change in circumstances. The appellate court is

mincing words and semantics in an attempt to justify that the phrase removed from R.C.

3109.04(13)(1)(c), "the child's present environment endangers significantly his physical health or

his mental, moral, or emotional development" is not the same as a"nlaterial and adverse effect

upon a child".

The appellate court in an attempt to justify applying the condition "tnaterial and adverse

effect upon a child" cited several cases: Haskett v. Haskett, 1 lthDist. No. 2011-L-155, 2013-

Ohio-145; fLlaktsch v. Bunce, 11th Dist. No. 2007-L-016, 2007-Ohio-6242; Rohrhaagh v.

Rohrhaugh, 136 Ohio App. 3d 599, 604-605, 737 N.E. 2d 551; D.W: v. T.R., 6th Dist. No. L-1 l-

1 099, 2012-Ohio-614; and In f•e S.M.T. , 8th Dist. No 97181, 2012-Ohio-1745. However, in

researching the cited cases, Ilaskett v. Haskett in ttarn cites Schiavoni v. Antonelli, 11 th Dist. No.

92-T-4794, 1993 Ohio App. LEXUS 5891, which cites Wyss v. Wyss (1982) 3 Ohio App. 3d 412

[3 OBR 479, 445 N.E. 2d 1.153]. Makuch v. Bunce cites Sehiavoni v. Antonelli and Willoughby

9



v. Masseria, 1 lth Dist. No. 2002-G-2437; 2003-Ohio-2368 which also cites Schiavoni v.

Antonelli. Rohrbaugh v. Rohrbaugh cites Wyss v. PVyss. D. W. v. T.R. cites Rohr•hauglz v.

Rohrbaugh. ln re S.M.T cites Preece v. Stern, Madison App. Nos. CA2008-09-024 and CA2008-

12-029, 2009-Ohio-2519 which cites Lindman v. Geissler, Delaware App. No. 06CAF060036,

2007-Ohio-2003 which in turn cites Rohrbaugh v. Rohrbaugh. After reviewing all the cited case

precedents they all lead back and originate with one case, Wyss v. Wyss (1982). Wyss v. Wyss

was referencing R.C. 3109.04(B)(3) later changed to R.C. 3109.04[B][l][c] -"The child's

present environment endangers significantly his physical health or his mental, moral, or

emotional development and the harm likely caused by a change of environment is outweighed by

the advantages of such change to the child". There is no possibility that Wyss v. Wyss in 1982

could have contemplated that the legislature in 1990 would substantially cliange and lower the

requirement to the "best interests" test, therefore all noted citations are irrelevant to current law.

The appellate court also heavily relied on Schiavone v. Antonelli, I 1th Dist. No. 92-T-

4794, 1993 Ohio App. L1;XlS 5891 to support the trial court's decision. The appellate court

misrepresented the Schiavone opinion as having considered the change in R.C. 3109.04 with

respect to the material and adverse clause in its decision and still applied the requirement. This

assertion is not correct. It is trtie that the above opinion noted that the wording of R.C. 3109.04

was slightly different than the ct2rrent version; however it did so with respect to Brown v. Rehder

(June 28, 1991) Geauga App. No. 90-G-1576. Thereferenee to Brown was in relationto R.C.

3109.04 (E)(1)(a) "* ** In applying these standards, the court shall retain the residential parent

designated by the prior decree***, unless the modification is in the best interest of the child and

one of the following applies:"* **"(iii) The harm likely to be caused by a change of environment

is outweighed by the advantages of the change of environment to the child." The court only

concluded in Schiavone that $s°own held that R.C. 3109.04 provides for a"strong" presumption

in favor of retaining the residential parent, and although the statute interpreted in Broivn is

10



slightly different than the current version, the wording of the current statute, still supports such a

presumption. The court was only referring to the presumption in favor of retaining the curretit

designated residential parent. This merely refers to the burden of proof for a change in

circumstances residing with the non-residential parent, not the specific requirements. The only

reference to the material and adverse requirement in Sc:hiavone was in a later citing of Wyss v.

Wyss (1982), 3 Ohio App.3d 412. The court in Schiavone did not address the substance of the

deleted wording "The child's present environment endangers significantly his physical health or

his mental, moral, or emotional development" from thecurrent statLite or nzake any

pronouncement in regards to the material and adverse presumptive requireinent implied in Wyss

v. Wj)ss (1982). T'herefore, this Court's reference to the change in statute addressed in Schiavone

as supporting the material and adverse clause is incorrect and cannot be used. There was no

indication. whatsoever that the court in Schiavone considered whether Wyss (1982) still supported

the revised R.C. 3109.04 statute. It, in fact, does not.

The reference to the wording change in Schiavone was made in a footnote to Brown (not

Wyss) that under a prior version of R.C. 3109.04, the non-residential parent was also required to

establish under the third prong that the child's present environment significantly endangered his

or her emotional, mental, or moral development. The footnote went on to state, "this requirement

has been deleted under R.C. 3109.04(E)(1)(a)(iii)". However, the Schiavone opinion failed to

recognize that the precedent established in Wyss (1982), a"change in circurnstances" is intended

to denote an event, occurrence, or situation which has a material and adverse effect upon a child

was in relationship to the prior statute and the deleted requirement noted above. Wyss (1982) was

specifically referencing the prior statute R.C. 3 i 09.04(13)(1)(c), "the child's present environment

endangers significantly his physical health or his mental, moral, or emotional development and

the harm likely to be caused by a change of environment is outweighed by the advantages of the

change of environment to the child". The wording of 3109.04(13)(1)(c) positioned the court to

11



conclude in Wyss ( 1982) that the changes must be material and adverse to the child. The

specific wording supporting this presumption has been deleted, therefore the precedent is no

longer relevant or applicable to the current statute.

In citing Wyss (1982), the court in Schiavone failed to recognize that the requirement

under the third prong of the statute interpreted by lVyss (1982) was significantly lessened and

incorrectly applied a higher requirement for the "best interests" test than was necessary under the

current statute. It simply failed to recognize that the Wyss (1982) precedent, "a change in

circumstances is intended to denote an event, occurrence, or situation wllich has a material and

adverse effect on a child" was no longer relevant to current law: The court's "error" in

Schiavone subsequentlv unleashed a number of linked case decedents further disseminating the

error.

Finally, In Schiavone the appellate court didn't rule based on whether the change in

circumstances was material adverse, it found that no change of circumstances existed and none

of the three prongs required for a change of circumstances under §ORC 3109.04(E)(1)(a) were

met.

This Honorable Court must grant jurisdiction to hear this case in order to ensure that the

lower courts cannot just ignore the authority of the Ohio legislature to amend its laws as it deems

necessary. There cannot be any disagreement that the legislature lowered the requirement for a

change in circumstances so that the best interests of the children may be served.

API'ELLA'`iT'S SECOND ASSIGNMENT OF ERROR

The appellate court erred and abused its discretion unreasonably, arbitral•ily, and
unconscionably by supplanting its own judgment in place of remanding back the
trial courts failure to consider the extensive facts presented to find a change in
circumstances in the residential parent and in the lives of the children.

12



T'he Magistrate's Decision of June 1, 2012 failed to consider changes in circumstance of

the residential parent. In its opinion of May 20, 2013, the appellate court recognized that

testimony was presented concerning changes in circumstances of the residential parent but in

place of remanding the matter back to the trial court to issue factual findings and conclusions it

chose to minimize the issues and subjectively interject its own opinion in place of the absence of

consideration by the trial court. The appellate court failed to consider all the evidence since the

original court decree. The appellate court ignored the case history that the Appellant's 1Vlotxons

for Daily Phone Contact, Motion for the Exchange of Medical, School and Extra-curricular

Activities were deen-ied well-talCen and,journalized. Additionally, the Appellant was awarded

two extra vacation days due to the Appellee interrupting the Appellant's vacation. The appellate

court downplayed the issue of the Appellee using an incorrect surname. The appellate court

excused this behavior by stating that the surname change occurred during the course of the

proceedings and was finalized after the custody decision. This statement is blatantly false. The

children never had any other surname other than Clough since their birth. When filing his initial

motion to determine custody, the Appellee also motioned for the trial court to change the

surname of the children to his own. At the original trial the Appellee failed to introduce any

evidence that it would be in the children's best interest to change their surname, and the motion

was denied. The only reason the surname issue was still pending was due to the multiple

objections and appeals fil.ed by the Appellee. There was never any justification for the Appellee

to use another surname at any time during the proceedings and it was clearly done in an effort to

alienate the Appellant. It was an intentional act by the Appellee to prevent the Appellant from

having access or information pei-taining to the children's activities or medical health issues. This

evidence was reintroduced at the hearings on the instant matter. Significant evidence was

presented in the form of the Appellee's own emails attempting to restrict the Appellant's

attendance at activities stating that the Appellant had to obtain his permission to attend any of the

13



children's functions and she was not permitted to bring any male friends with her, despite the

fact the Appellant was engaged and later became married. Most appalling was the appellate

court's failure to accept that it was shown through the submission of actual records pertaining to

the children's school, medical and other activities that the Appellee was deliberately registering

the children under the wrong surname, which action initially prevented the Appellant from

obtaining medical information for her children. `This action could h.ave potentially caused severe

consequences if the children would have required immediate medical care and their inedical

histories could not be located because they were listed under the wrong surname.

Appellant testified that she was not provided medical or school information in a timely

fashion and also that the Appellee was providing medical care for the children in violation of

Medical Guidelines. Appellee admitted under oath that he has given the children medical

treatment himself even though this is contrary to the medical profession's code of conduct, nor

is he a pediatric specialist. Appellee furthered admitted that his self-prescribed medical

treatment has not been included in the children's medical records. As a licensed doctor of

medicine, the Appellee knows full well the necessity and legal requirement of keeping an

accurate and complete medical record for the safety of the patient. It is only a matter of good

fortune that the children have not been gravely and irreparably harmed by this unapproved and

dangerous practice. It is unconscionable that the appellate court downplayed and ignored this

potentially dangerous and life-threatening practice.

The trial court and in succession the appellate court have demonstrated a history of

downplaying and an absolute refusal to find any fault in the Appellee's actions. It was clearly

shown that all of the Appellee's actions were to restrict the Appellant from daily interaction with

and attending the children's activities and medical appointments. Such actions not only

demonstrate a change of circumstances but also indicate that the best interests of the children

would be better served if custody was modified. The appellate court deliberately downplayed and

14



separated addressed each of the Appellee's actions and then considered them inconsequential in

order to support the trial court against the best interest of the children.

Most salient to the herein mater is the appellate court subjected its owzi opinion in. the

absence of any factual findings or conclusions issued by the trial court which is in the best

position to be the tier of fact and observe the demeanor and testimony of the witnesses. The

Appellant was also deprived of a fair and impartial second review of the evidence required under

the Ohio Constitution. For this reason alone this 1-lonorable Court must grant jurisdiction on this

case.

CONCLUSION

The Appellant has indisputably substantiated that the appellate court improperly placed a

higher subjective burden for the purpose of ineeting a change in circumstances than is required

under the true letter and intent of the law by requiring that the change in circumstances must also

be materially adverse to the children. The appellate court's unwarranted use of an outdated and

extensively revised statute is prejudicial to the Appellant in that it forms a permanent barrier

against a change in custody. Additionally, the appellant court supplanted its own opinion in

place of the trial court and becani:e its own trier of fact, denying the A.ppellant her right to a

second review. Most importantly theappellant court failed to consider the children's best

interests which have been established under case precedent to be supremely determinant over all

other devisions. In order to ensure that due process is served, Appellant prays that this

Honorable Court grant jurisdiction to hear this case and address the erroneous and dangerous

ruling of the appellate court.

Respectfully submitted,
^,_...

Stephanie Y. 1 ug
Appellant, ro se

15



PROOF OF SERVICE

A copy of the foregoing Appeal Brief af Pefenctant-Appellant was sent by regular

U.S. Mail this,_^q day of Septeinber 2013 to: Hans C. Kuenzi, attorney for Plaintiff,1h60

West Second Street, Suite 410, Cleveland, Ohio 44113, and Rebecca Castell, Guardian ad

Litem, at 12690 Opalocka Drive, Chesterland, Ohio 44026.

Steptiani ^ . 1 h

Appellant, Pro se
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IN THE COURT OF COMMON PLEAS
JUVENILE DIVISION

LAKE COUNTY, QHiO

I.N THE MATTER OF: MAGISTRATE DECISION
JAMES V. CIREDDt3 CASE NUMBIER. 2£I08CV02029
vs TRIAL

STEPHANIE Y. CLOUGH

On 05f30/12, this matter came on for consideration of the Trial which commenced Aprii 24,
2012 and concluded April 25, 2012 on Defendanit's Motion for Allocation of:P`arenta:t Rights and
Responsibilities and Motion for Shared Parenting filed August 18, 2011 before Magistrate

Janette M. Bell.

Parties present for the hearing:
HAN-S KI7ENZ1(ATTORNEY FOR PLAIN'TIFF); JAMES P. KOERNER (ATTORI*IEY FOR.
DEFENDANT); JAMES V. CIREDDU (PLAINTIFF); REBECCA J. CASTELL (GAL FOR
JUVENILE); STEPHANIE Y CLOUGH (DEFENDANT)

Counsel made opening statements.

Ms. Clough, through Mr. Koerner, called the following witnesses to testify: James Cireddu, as if
on cross-examination; Stephanie Clough; and Philip Shipman.

Defendant's Exhtbits A, B, C, G, FF, GG, HH, Il, JJ, KK. LL, LL(2), MI^!t, NN, 00 and FFF
were admitted into evidence without objection.

Mr. Cireddu, through N3r. Kuenzi, called the following witnesses to testify: Young Clough and
Victoria Cross-Cireddu, and 3ames Cireddu.

Piaintiff's Exhibits 1, 2, 8, 10, 16,29, 30, 59, 71, 72, 81, 84, 96, 97 and 121 were admitted into

evidence vwithotit objection.

The Guardian ad Litem, Rebecca Casteil, was called to testify.

Counsel made closing arguments.

Firidings are as follows:

•Stephanie Clough, hexeinafter 1`vlother, and James Cireddu, hereinafter Father, are the
parents of Jasmine Clough (DOB 1-18-06) and Grant Ciough (DOB 12-11-0$). They
have never been married to one another.

On Dece3nber 19,2009, after hearing evidence, the Court awarded sole legal custody to
Father and awarded graduated paren.ting time to Mother. At the time of that decision,
Mother was living in Colunibus and was not supportive of Father having any contact with
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the children. Father was living in the Cleveland area.

2008CV02029

• The matter before the Court on this occasion was a trial on Mother's Motion for
Allocation [reallocation] of Parental Rights and Responsibilities and Motion for Shared
Parenting filed August 18, 2011.

• The current evvidezice revealed the foHovb+ing:

• Father and the children reside in paternal grandmother's home in Brecksville. The home
is described as a five bedroom home on a quiet cul-de-sac. There are several children in
the neighborhood that Jasmine and. Grant enjoy playing with.

After receiving sole custody of the children, pateraal grandmother quit her job as a math
teacher for the Department of Corrections and has been providing full-time c;hildcare for
the children while Father is working. Father is finishing up his Interna.l Medicine
residency at University Hospitals in Cleveland, Ohio and on July 1, 2012 he will begin
employment as a cardiology fellow at Metro]Flealth Medical Center in Cleveland, Ohio.

• Jasmine, age 6, is presently enrolled in kindergarten at Highland Drive Elementary
Scboo1. She is doing well and o.n target academically. She struggled slightly with
reading, however, after a xneeting involving both Mother and Father and with Mother,
Father and paternal grandmother working with Jasmine, she made sign.ificant
improvement.

s Jasmine is involved in several extra-curricuiar activities including dance and Tee Ball.

® Father describes Jasniine as athletic, bright, energetic, thoughtfiii, considerate, sensitive
and, at times, anxious.

a Grant, age 3, is not yet school-aged. Ile spends quite a bit of time with patemal
grandmother who keeps him busy with educational activities.

• Grant is involved in an instructional baseball prograrn.

• Father describes Grant as athletic, social, enthusiastic about learniztg and particularly
iiiterested in electronics.

• Both children are described as healthy aside from allergies.

^ Mother met her current h-tisband, Philip Shipman, a nurse, in April, 2010. They married
in October, 2010. Mother had a baby, Aurora, with Mr. Shipman, on August 1, 2011.

• Mother and Mr. Shipman recently purchased a home in Broadview Heights, Ohio
approximately eleven minutes from Father's house and in the same school district_ The
horrme is described as a brick ranch, with three bedrooms, a finished walk-out basement
and extra living/sun room, presently being utilized as a playroom but that can be turned
inta a bedroom.

* Mother is finishing her Intema.I Medicine residency at the Ohio State Medical Center in.
Columbus, Ohio and on July 1, 2012 she will begin employment as a Pulmonary Critical
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Care Fellow at the MetroHealth Medical Center in Cleveland, Ohio. (The same hospital
where Father will be working).

* Mother lives in Hilliard; Ohio outside of Columbus, however she recently sold that
residence and is currently transitioning to the home she and Mr. Shipman recently
purchased in Broadview Heights, Chio_

* Mother's parenting time with the children is now occurring at the new house.

• Jasmine and Grant get along well with their new haif-sister Aurora and with Mr.
Shipman_.

• M.r. Shipman is presently working at the Cleveland Clinic. He too bas been offered a job
at MetroHealth Medical Center. Mr. Shipanan plans to begin work at MetroHealth and
continue to work at Cleveland Clinic as needed. Mr_ Shipman testified that if Mother
were named the custodian or had increased possession time with the children as requested
in her Proposed Shared Parenting Plan, he would be able to coordinate his shifts at
MetroHealth so that he could provide childcare for all of the children while Mother was
at work.

Mother and Father contin.ue to have a difficult time accommodating the other when it
corr3es to contact and involvement with the children.

* Mother claim.s that she is not afforded any meaningful extra parenting time when she has
requested it.

* Mother testified that she is not provided medical or school information in a timely
fashion and also objects to Father providing medical care for the children, i.e. apptyang a
steroid creaxn to a rash that Mother felt was caused by an allergy as opposed to contact
dermatitis as determined by Father.

* The parents cannot agree about the dental health of the children and whether or not
treatment is needed.

s Mother testifxed that she does not always speak to the children on the telephone per a
previo-us court order. Both Father and paternal grandmother testified that Mother speaks
to the children on the telephone nightlv.

• Mother testified that, at times, Father or patemat Grandmott1 er utilize the name "Cireddu"
when signing the children up for things as opposed to Clough. Father and patema,l
grandmother acknowledge the same and claim it is done for ease of idealtihcation as the
family is well known in the Brecksviiie area.

• Mother and Father typical3y communicate via email as Father claims Mother has
recorded their telephone conversations in the past without his knowledge.

s The Guardian ad Litem filed a wri-Ue.n report and also testified. The Guardian ad Litem
feels that Shared Parenting is appropriate in this case however she ackrYowledges that
"commwnication will never be easy" for tklese parcrltS,
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Conclusions of Law:
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• A modification of the designation of residential parent and legal custodian of a child
requires a determination that a 'change in circumstances' has occurred, as well as a
finding that the modification is in the'6est interest of the child. R.C. 3149.04(]E)(1)(a);
Fisher uHasenjager, 116 Ohio St.3d 53, 876 N,E.2d 546, 2007-O.hxo-5589, syllabus.

R.C. 3149.04(E)(1)(a) governs modification of a prior decree allocating parental rights
and responsibi.lities. In order for a trial court to modify a prior decree regarding atlocation
of parental rights and responsibilittes, the party requesting the modification must
demonstrate each of the following three factors: (1) a change has occurred in the
circumstances of the child, his residential parent, or either of the parents subject to a
shared parenting decree; (2) the requested modification is necessary to serve the best
interest of the child; and (3) the harm likely to be caused by a change of the child's
ek7,viror2TneYTt 3s oULWelghet'1 by the advs^rnt<a,bes Oi the change of enZT3I"f2?!^rnPnt, In re Seilz, -

1 l th Dist. No.2402-T-0097, 2003-Ohio-5218.

• R.C. 3109.04(E}( l)(a) clearly states that the change of circumstances must be "based on
facts that have arisen since the prior decree or were kuiitnown to the couurt at tlle time of
the prior decree."

"The trial court may not modify a prior decree allocating parental rights and
responsibilities unless it first finds a change has occurred in the circumstances of the
child or his residential parent; and then, upon further inquiry, the court finds that the
modification is in the child's best interests." Lehman v. Lehman (Feb. 28, 1997)p 11 th
Dist. No. 95-T-5327, 1997 Oio.App. LEXIS 716, *8; R.C. 3109.04(E)(1)(a). Thus, the
court may proceed to a best-interest analysis only after the court has determined that a
change in circumstances has occurred. Id. at *$ -* 10. T'his change-in-circuan:stances
deterrn.ination is meant to serve as a"barrie.r that must be hurdled before inquiry can be
made on those issues affecting the best interest of the child.'° Perz v. Perz (1993), 85 Ohio
App3d 374, 376, 619 N.E.2d 1094. The change in circutn:stances of the child or the
parent must be based on facts arising since the prior decree or from facts unknown at the
time of the prior decree. A?'akuch v. Bunce,l lth Dist. No.2007-I,016, 2007-Ohio-6242,
at 12. This barrier is meant to operate as the "domestic relations version of the doctrine
of res judicaaa," and is meant to prevent the "constant relitigation of the same issues"
adjudicated in prior custody orders. Perz, supra, at 376, 619 N.E.2d 1094.

• "3he requirement that a parent seeking modiflcation of a prior decree allocatang parental
rights and responsibilities show a change of circumstances is purposeful: The clear intent
of [R.C. 31 E19.04(E)( I)(a) ] is to spare cliildren from a constant tug of war between their
parents who would file a motion for change of custady each time the parent out of

custody thought he or she could provide the child a`better` environmeut. The statute is an
atteinpt to provide some stability to the custodial status of the children, even though the
parent out of custody may be able to prove that he or she can provide a better
environ.rnen.t." Davis v_ FZ2ckanger (1997), 77 Ohio St.3d 415, 418, 674 N.E.2d 1159,
I997-Oh1o-260qquQtit}g Wyss v. Wyss (1982), 3 OMo App.3d 412, 416, 445 N.E.2d
1153. " I'asher, supra, at 59-60, 876 N.E.2d 546.
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"*** In general, the phrase 'change in circumstances' is intended 'to denote an eventjj
occurrence, or situation which has a material and adverse effect upon a child. Willoughbyv. Masseria, I Ith Dist. No•.2002-G-2437, 2003-C?hio-2368, at 22; see also, Schiavone u
.14nianelli (Dec. 10, 1993), 11 th Dist. No. 92-T-4794, 1993 Ohio App. LEXIS 5891, *3.
tn determining whether a change of circumstances has occurred, the trial court has great
latitude in considering all evidence before it. In re M.B., 2d Dist. No.2006-CA-6, 2006-
Qhio-3756, at 9, citing Wyss [, supra]." Makuch, supra.

• AddifiQnally, R.C. 31179.04(E)(I )(a) speeifically requires, in the absence of a SharedParentin.g Plan, that the change of circumstances pertain to the child or residential parent
- not the nonresidential parent. See Welch v. Schudel, Van Wert App. No. 15-09-13,
2014-Qhio-71 5; .Khulenberg v. Z?avds (Aug. 25, 1997), 12th Dist. No. CA96-07-143.

• ne evidence established that there have been changes in Mother's life. She has marfied
and had a ba.by. She and her husbat2d recently purchased a house very near to where
Father and the children reside. These events are clearly positive events for Mother and
will no doubt be beneficial for the children. The statute, however, requires that the
change(s) occur with the residential parent or children. Mother argues that the changes
she has undergone extend to the children. That may be true to some degree, however the
law also requires that the cha-nges be unknown or unforeseen. Mother also argues that the
childrer; are now eighteen months older than they were when the decision was made,
therefore, their age constitutes change. Aging and anticipatory milestones in one's life,
i.e. marriage, childbirtlt. and establishing a:new residence are within one's normal
contemplatio-n and anticipation. Hence there is noth.ing unforeseen about these events.
Welch at *4.

Additionally, the law in the Blevextth Appellate District is thai any change must have a
"niaterial and adverse effect" upon a child. Assuming arguendo that this Hearing Officer
were to conclude that a change of circumstances had occurred, the evidence presentetl cEcl
not establish that there has been any adverse material change with the children. Ilie
children, by all accounts, are doing well in their present environment.

The Hearing Officer concludes that Mother has failed to establish by a substantial amount
of credible and competent evidence that a change of circumstances has occurred since
December 2009 which was also materially adverse to the ch.ildreno Bechtol v. Bechtol
(1990), 49 Oliio St.3d. 21; ehubb v. Chubb (Dee. 3, 1993), Ashtabula App. No. 92-A-
1748, unreported at 3.

It is there.fore recommended:

e Mother's Motion for Allocation of Parental Rights and Motion for Shared Parenting
filed August 18, 2011 is not welI-taken and is denied.

' All prior Court Orders, not modified herein, remain in fiall force and ef.fect.
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Any party may file objections to this decision within fourteen days. Such paxty shail not assign
as error on appeal the Court's adoption of any finciings of fact or conclusion of law in this
decision uMcss the party timely and specifically objects to that finding or conclusion as required
by Juv R. 40(I3)(3)(b)(iv).

rongcally Filed

Juvenile Court
Lake County, Ohio

06101f2012 11:48 AM
KAREN LAWSON, Judge

& Ex-Officio Clerk

CEItTIF#CRTI(?N OF Regular Mai[
SERVICe r)F COPY OF Tf31S DOCUMENT
ON1/2-..,_B'^
Ta:^ r Y^^l ^ ^ • ^^^^

k-411 f,p

JANETTE M. BELL,MAGISTRA.TE
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IN THE COURT OF COMMON PLEAS
JLJVENTILE I^I'VISIOI^

LAKE COUNTYq OHIO

IN THE MATTER OF:
JAMES V. CIREDDU VS
STE.PHANIE Y. CLOUGH

JUDGMENT ENTRY
CASE NUMBER: 2008C'V02029

TRIAL
On 0$/22/12, this matter canie on for review of the Magistrate's Decision of 05/30/12.

Couaat 01. CUSTODY COMPLAINT -

The Court, having independently reviewed the matter and considered the Decision and the law,
finds the Decision to be proper in all respects ar±d adopts it i-n full.

It is therefore ordered:

Mother's M-otion for Allocation of Parental Rights and Motion for Shared Parenting
filed August 18, 2011 is not well-taken and is denied,

0 All prior Court orders, not modified herein, remain in full force and effect.

Any party may file an appeal to this decision within thir-!y days. Such party shall not assign as
error on appeal the Court's adoption of any finding of fact or conclusion of law in this decision
unless the party timely and specifically objects to that finding or conclusion as

required by JuvR. 40(I))(3)(b)(iv).

Electron:ically Filed

Juvenile Court----
Lake County, Ohio

08/22/2012 10:53 AM
KAREN LAWSON, Judge

^ Ex-Ufficio Clerk
kl^F^LN LAWSON, JUDGE

Book 511 / Page 61 4

CERTIFiCATfON OF
SERV CE OF COPY ORT DOCU4ViENT
O^l^gY

_

^
TO:



JAMES V. CIREDDU

_vs_

S'I'Et'II.ANIE Y. CLOJGli

,,^
IN THF COt1RT OF COMVION PLEAS

JUVENILE DIVISION
LAKE COUNTY, OHIO

L.;;

CASE NO. 20fr8 QV 02029^;. _ .
Plaintiff JUDGE KA.RENt-.AWSON

Jt.1D9Mp,NT EN`t IZY

iJefendant

This matter came on for consideration upon Defendant's Objections to Magistrate's Decision

of.iune 1, 2012, filed .turie 14, 2012; Defendant's Supplemezital Objections to Magistrate's Decision

for the .Aliocatioi-i of Parental Pig'nts and Responsibilities and Motion for Shared Parenting and Motion

to Disqualify N4agistrate Bell, -fiIed August 2,2012; Plaintiff :s Brief in Oppositioi-i to StapplementaT

Objections to Magistrate's Decision and Motion to Disqualify Magistrate Bell, filed August 15, 2012,

Defeztdant's Brief in Response to PIaintiff's Objections (sic) to Defendant's Supplemental Objections

to Magistrate's Decision and Motion to Disqualify Mag,istrate Bell, f€.led August 17, 2012 and

Defencla:nt's Amended Brief in tZesponse to Plaintiff's Objections (sic) to Defendant's Spplemental

(sic) Objections to Magistrate's Decision and. Motiozz to Disqualify Magistrate Bell, filed August 21,

2012. The parties have waived oral argument.

The Court has conductied an independent review of the file, objections, brief.in opposition, case

law, statittory authority an.d the traziscript of the proceedings.

The Court hereby finds said ObjectioAis are well taken in part.

The Magistrate erred in finding that sole legal custody was awarded to the fa.ther on December

19, 2009. The Court finds that the award of custody was Decen-iber 22, 2009. Additionally, the

Magistrate's Decision sho-uld be clarified at bullet point six to read "After father received sole custody

of the children,".

The balance of the Objections are not well taken and are hereby overruled.

Further, the Motion to i.-3isqualify Magistrate Bell is not well taken and is hereby deiiied,



The Hearing scheduled for September 5, 2012 at 10'30 a.xn., is hereby cancelled.

IT IS SO ORDERFD.

Any party may file an appeal to this decision within thirty days. Such party shall not assign as
error on appeal the Couzt's adoption of any finding offacz or conclusion of law in tb-is decision unless
the partytiixseIy and specifically objects to that finding or conclusion as required by Juvenile Rule
40(D)(3)(b)(iv)•
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IN THE COURT OF APPEALS

ELEVENTH APPELLATE DISTRICT

LAKE COUNTY, OHIO

JAMES til.CiREDDU,et ai., : Pi<N 10 N

Plaintiff

_vs-

STEPHAN1E Y. CLC3LlGO,

SE NO, 201 2-L-103

Defendant

^F A, 'P

Mp,y}FtEEO^ 60URT

j
oelfaaly, e

." a^-^

Appeal 1'rom the Lake County Cour'i of Common Pleas, Juvenile Division, Case No.
2008 CV 02029.

Judgment: Affirmed.

Hans C. Kuenzi, Hans C. Kuenzi Co., L.P.A., 1660 W. Second Street, Suite 410,
Cleveland, OH 44113 (For P6aiotiff-Appellee).

Steplianie Y. Clough, pro se, 8060 Wright Road, Broadwater Heights, OH 44147
(Defendant-Appel;ant).

Rebecca Castell, '12690 Opalocka Drive, Chesteriand, OH 44026 (Guardian ad Bifern).

DIANE V. GRENDELL, J.

(l(i I Appellant, Stephanie Y. Clough, appeals the judgment of the Lake County

Court of Common Pleas, Juvenile Division, denying her Motion for Allocation of Parental

Rights and Responsibilities/Motion for Shared Parenting. The issues to be determined

by this court are whether a cour'c, when ruling on a motion to modify parental rights, may

consider whether a change in circumstances is material and adverse to the ch€fdren;

whether a cliange in circumstances occurs when the non-custodia9 parent becomes



married, gets a new job, and moves closer to tier chiidren; and whether a best interest

determination is necessary when the court decides there is no change of

circurnstances: For the following reasons, we affirm the decision of the trial court.

{121 On October 14, 2008, appellee, James V. Cireddu filed a Complaint with

the Lake County Court of Common Pleas, Juvenile Division, to determine custody of his

and Clough's two minor children, J.C., born on January 18, 2006, and G,C., born on

aecernber 11, 2008.

{1f3l Following a trial, on August 13, 2009, the magistrate issued a Magistrate's

Decision and recommended granting legal custody of the chiEdren to Cireddu. In that

Decision, the magistrate found that shared parenting was not feasible in this case, since

Clough "is not likely to honor court-ordered parenting time with [Cireddu]." Additionally,

the magistrate concluded that the geographical distance iae'meen the parents was not

conducive to shared parenting. 1-he trial court subsequently adopted this

recommendation and Cireddu was granted (egal custody.

(¶4) `i•'he custody determination was affirmed by this court in Cireddu v.

Clough, 11 th Dist. No. 201 C3-L-008, 201 O-C3hio-5401.'

flj^S) Various other issues have been litigated by the parties following the

custody determination, including aMatioo to Deter€nine Party Responsible for

Transportation of the Minor Children, filed on February 25, 2010, aMotiorz to Establish

Schedule of Telephone Contact filed on June 10, 2010, and aMotian to Compel

Exchange of Information, filed on September 21, 2010.

1. The lower court's judgment was reversed in part, due to this court's conclusion that an error was made
in stating the appropriate date for the commericement of child support payments.

2



M6; On May 10, 2011, the trial court issued a Judgment Entry ordering

Cireddu to make the children available for telephone conversations, notify Clough if they

are unavailable, and arrange for compensatory telephone contact when necessary.

Ciough's Motion to Compel Exchange of Information was also weli-taken: requiring

Cireddu to provide Clough with information about the children, including their school and

medical information.

f1171 The issue of the children's surname was also raised in the initial

Complaint and, after several different hearings and judgments, the lower court held that

the children would retain Clough's surname: The lower court's ruling was appealed to

this court on September 9, 2011, and was affirmed. Cireddu v. Clough, 11th Dist. No.

2011-L-121, 2012-C)hio-2242, 1 27 (holding that the lower court did not abuse its

discretion in determining that no further hearing was required on the matter of the

children's surname).

fflj The present matter was initiated by Clough's Motion for Allocation of

Parental Rights and Responsibilities/Motion for Shared Parenting, filed on August 18,

2011. In this Motion, she contends that there was a change in circumstances to warrant

a modification of parental rights, including that C1ougti would be relocating to Cuyahoga

County in July 2012.

{T9) A hearing was held on Clough's Motion on April 24-25, 2012. The

following pertinent testimony was presented.

{1101 Cireddu testified that he did not believe that Clough should have custody

or that a shared parenting plan should be adopted, since changing the custody

arrangement would be disruptive to the children, who had a stable routine in his home.

He explained that he and the two children live in Brecksviiie with his mother, Victoria

3



Cross-Cireddu, who watches the children while he is performing his duties as a medical

resident. She would continue to watch the children when he began working as a

cardiology fellow in the summer of 2012.

11(1.i1 Cireddu explained that he generally complied with the phone call schedule

set by the court unless the children were asleep or otherwise unavailable to speak with

Clough. He believed Cicatigh made efforts to alienate the children from him and it was

difficult to compromise with Clough on issues related to the care of the children.

j$121 Clough testified that she had previously been living in Hilliard, Ohio, but

was selling that residence and had just purchased a home in Broadview Heights, in

J.C.'s Gurrent school district. She explained that stie was married to Philip Shipman, a

nurse, in 2010, and had a child with him, A.C. She would be starting a pulmonary

critical care fellowship at MetraEleaith Medical Center in Cleveland in July of 2012.

fT13; Clough testif.ied that she had difficulty receiving information about the

children's medical treatment and activities from Cireddu. She also explained that the

children were not always made available for phone calls by Cireddu at the time ordered

in the court's prior Judgment Entry. She also noted that Cireddu had been using the

improper surname for the children on several occasions. Clough believed shared

parenting would have a positive impact on the children.

{1j141 Philip Shipman, Clough's husband, testified that he interacts well with the

children. He also explained that he and Clough had difficulty obtaining information

about the children from Cireddu and that Clough and Cireddu had difficulty

cornmunicating-
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{9I15} Victoria Cross-Cireddu, Cireddu's motiier, testified that she cares for the

c€iiidren while Cireddu is working. She explained that they have a good relationship

with him-

fT16} The guardian ad litem (GAL), Rebecca Castell, 'testified that she

recommended the court adopt a shared parenting plan. She filed a GAL Report with the

court, reaching the same conclusion on April 16, 2012. She believed that Clough had

changed and is more willing to cooperate with Cireddu than she had been in the past.

She also felt that C€ough's move near Cireddu was a step toward working together with

him. She believed that the changes Clough made constituted a change in

circurrtstances for the purpose of modifying custody.

l[TI17} A Magistrate Decision was issued on June 1, 2012, recommending that

Clough's Motion for Allocation of Parental Rights/Motion for Shared Parenting be

denied. In this decision, the magistrate made several pertinent g actua€ findings. The

magistrate found that Cireddu's mother had quit her job and provided full-time childcare

for the children while Cireddu was working, and that J.C. was "doing well" in

kindergarten. The magistrate also found that Clough had married her current husband

Philip Shipman, who testified that he would coordinate his work schedule to care for the

children as necessary if custody was altered. Clough and Shipman had a child, A.C.,

on August 1, 2011, whom J.C. and G.C. get along with well. Further, Clough and

Shipman recently purchased a home in Broadview Heights, in the same schoai district

where Cireddu and the children lived, and would begin employment on July 1, 2012, at

Metroiiea€th, the same hospital where Cireddu would be working. The court further

found that, based on the testimony before it, Clough and Cireddu continued to have

difficulty accommodating each other.
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{$181 Regarding its Conclusions of Law, the magistrate concluded that, although

there were changes in Clough's life, including having a child, becoming married, and

moving close to J.C. and G.C., no unforeseen changes occurred vtjith the residential

parent or the children, such that a legal change in circumstances could be found for the

purposes of modifying custody. The magistrate also found that, under this court's

precedent, any change must have a material and adverse effect on the children, which

did not occur. The court concluded that it need not review the best interest issue since

there was no change in circumstances.

{fl:9) On August 2, 2012, Clough filed Supplemental Objections to the

Magistrate Decision and a Motion to Disqualify Magistrate Bell. She argued that the

magistrate misstated various facts and did not properly apply the change-of-

circumstances law. Cireddu filed a Brief in Opposition on August 15, 2012, arguing that

the law was properly applied in this matter.

1$20) On August 21, 2012, the trial court issued a Judgment Entry finding the

Objections to the Magistrate Decision to be well-talcen in part, to clarify a few misstated

facts. The remaining objections were overruled and the court denied the Motion to

Disqualify Magistrate Befil- The trial court adopted the Magistrate Decision and denied

the Motion for Allocation of Parental Rights and Responsibilities/Motion for Shared

Parenting on August 22, 2012.

{9i211 Clough timely appeals and raises the following assignments of error:

{$221 "[1.] The trial court erred in interpreting that §O.R.C. 3109.04(E)(1)(a),

specifying the requirements for a change in circumstances in order to change a

previous custody decree, includes a condition that the changes must be material [and]

adverse to the children.
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g^(23s "[2] The trial court erred and abused its discretion unreasonab3y,

arbitrarily, and unconscionably by fai€ing to consider the extensive facts presented to

find a change in circumstances in the residential parent and the lives of the children

against the manifest weight of the evidence.

f124) "[3.] The trial court erred and abused its discretion unreasQ€iably,

arbitrarily, and unconscionably by failing to consider that the best interests of the

children are paramount and the supreme determinant in all decisions."

a1^251 in her first assignment of error, Ca'tough argues that the lower court

improperly applied the cha nge-oi'-circum stances law under R.C. 3109.04. Specifically,

she asserts that the magistrate considered whether the change in circumstances was

materially adverse to the children and that the statute does not allow a cour't to consider

this factor.

11I26, Generally, in determining issues o, custody, an abuse of discretion

standard app€ies, Davis v. Flickinger, 77 Ohio Sfi_3d 415, 418, 674 N.E.2d 1159 (1997).

However, in this assignment of error, since the issue raised by Clough relates to

whether the lower couE-t applied the appropriate €aw or legal standard, it is a question of

law, which is reviewed de novo. In re .I,S., 11 fih Dist. No. 2011 -L-162, 2012-Ohio-446 1,

^ 19, citing lvancic v. Enos, 1 1 th Dist, No. 201 E-L-05U, 2012-Ohio-3639, 148.

(',(27) In the present matter, the Magistrate Decision stated the following

regarding the material and adverse change element, the application of which is disputed

by Clough: "[T]he law in the Eleventh Appellate District is that any change must have a

"material and adverse effect" upon a child. Assuming arguendo that this Hearing Officer

were to conclude that a change of circumstances had occurred, the evidence presented

did not establish that there had been any adverse material change with the children.'
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zV'^ 8^ In order to determine whether the proper lau+t was applied in this matter,

we must consider the statutory law and cases involving the n-iodificatioo of parental

rights. R.C. 3109.04(E) sets forth the procedure for modifying a prior decree allocating

parental rights and responsibilities for the care of children. R.G. 3109.04(E)(1)(a) states

that "ffjhe court shall not modify a prior decree allocating parental rights and

responsibilities for the care of children unless it finds, based on facts that have arisen

since the prior decree * * * that a change has occurred in the circumstances of the

child, the child's residential parent, or either of the parents subject to a shared parenting

decree, and that the modification is necessary to serve the best interest of the child."

{1j29) In applying the change of circumstances prong of R.C. 3109.04(E)(1)(a),

this court has held on many occasions that "[a] change of circurnstances `is intended to

denote an event, occurrence, or situation which has a material and adverse effect upon

a child.''' (Emphasis deleted.) Haskett v. Haskett, 11th Qist. No. 2011-L.-1 55, 2GI 3-

Qhio-145, 135, citing Schiavone v. Anfonelli, 11 th Dist. No. 92-T-4794, 1993 Ohio App.

i•-EX( a589'i589(Dec. 10, 1993); Makuch v. Bunce, 11 th Dist. No. 2007-L-010, 2007-

Ohio-6242, I( 12. While Clough takes exception with the lower court's application of this

standard, it was clearly following the precedent of this court's foregoing decisions.

{Jf30I Multiple other districts have also applied the material and adverse analysis

in addressing change of circumstances cases under R.C. 3109.04. Rohrbaugh v.

Rohrbaugh, 136 Ohio App.3d 599, 604-605, 737 N.E.2d 551 (7th Dist.2000); D.[lV. v.

7'.R., 6th Dist. No. L-11-1099, 2012-CJhio-014, 116; In re S.M.T., 8th Dist. No. 97181,

2012-Ohio-1745, ¶ 6.

{11311 We note that Clough takes issue with the lower court applying the law of

this district and asserts that there "is only one law in the statute" and that is the law of
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the Legislature. However, the "lower court must apply contro(firlg precedent." State v.

Hardesty, 4th Dist. No. 07CA2, 2007-Ohio-3889, ¶'i4. Also, as this court has noted,

"R.C. 3109.04 does not define `changes in circurnstances"` and„ therefore, cotirts have

established though the case law that the phrase denotes an event "'which has a

material and adverse effect upon a child."' (Citation omitted.) Dragon v. Dragon, '! 1th

Dist. Nos. 2011 -A-0037 and 2011-A-0039, 2012-Ohio-978, ^ 12-

(lj321 Clough argues that in 1990, the statute relating to the modification of

custody changed, and certain portions were rernoved_ She asserts that the foregoing

cases cite a case decided under the prior statute, Wyss v. Wyss, 3 Ohio App.3d 4 s2,

445 N.E.2d 1153 (1 0'ch Dist.1982), for the proposition that the change of circumstances

should be material and adverse, and do not take into consideration the change in the

statute.

{ii331 Initially, we note that there was never specific language in R.C. 3109_04

stating the material and adverse e(ernent, either in the statute prior to the amendment in

1990 or in the present statute, but again emphasize that it was developed through the

case law, as discussed above. The language referenced by Clough as being removed

was contained in R.C. 3109.04(B)(1)(c), which is equivalent to the present R.C.

3109.04(E)(1)(a)(iii), and stated that "the child's preseni environment eradangees

significantly his physical health or his mental, moral, or emotional developrment.,,z

CIough fails to explain how the removal of such language has an impact on the adverse

and material analysis. Nothing in the removal of the foregoing language is related to the

case law of various courts that a change of circut-nstances should be adverse to the

2. The requirement that "the harm Iikely to be caused by a change of environment is outweighed by the
advantages of the change of environment to the child" remained and is still present in R.C.
3109.04(E)(1)(a)(iii),
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child.ren or has any relation to this element. Further, such analysis by the courts is

consistent with R.C. 3109.04(E)(1)(a)'s present requirement that a change must be in

the circumstances of the child or the child's resideniiai parent. Such a change would

generally be a negative or adverse one, otherwise no change in custody would be

warranted.

1134} We would also emphasize that this court explicitly noted in Schiavone,

decided in 1993, that R.C. 3109.04 had changed and recognized that the requirement

under the previous version, that the child's present environment significantly

endangered his or her health or development, was deleted. Schiavone, 1993 Ohio App.

LEXIS 5891, at *3, fn. 1. In light of this analysis, the court still applied the material and

adverse requirement under the change of circumstances analysis and made no finding

that the change in the statute impacted the case law as to this issue. Based on the

foregoing, we cannot find that the lower court erred in applying such analysis in its

decision.

{l^,35} The first assignment of error is without merit.

f1(36) In her second assignment of error, Clough asserts that the lower court

erred in finding no change of circumstances. Specifically, she maintains that the

changes in her life, including moving closer to the children, her marriage, the birth of a

new child, and her new employment in the area, created a change a€ circumstances.

She also argues that Cireddu's failure to allow her to have phone contact with the

children, failure to provide her with medical and schoal information, and his attempts to

"frustrate" her visitation, constituted a change in the children's circumstances.

IIJ37} Cireddu argues that the testimony shows that the children are doing well

in their current home and there was no evidence to support a change of circumstances.
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€^, 38} "in determining whether a[change in circumstances] has occurred, we are

mindful that custody issues are some of the most difficult and agonizing decisions a trial

judge must make. Therefore, a trial judge must have wide latitude in considering all the

evidence before him or her -- including many of the factors in this case -- and such a

decision must not be reversed absent an abuse of discretion_" (Citation omitted.)

(Emphasis deleted.) Smith v. Srnith, 'E 1 th Dist. No. 2009-T-0054, 2010-Ohio-3051, ¶

11.

19(39} As noted above, pursuant to R.C. 3109.04(E)(1)(a), the party seeking a

modification of a prior decree allocating parental rights and responsibilities must show

"that a change has occurred in the circumstances of the chiid" or "the child's residential

parent." "A change ir; circumstances is a threshold requirement intended to provide

some stability to the custodial status of the child." Smith at ^ 11, citing In re James, 113

Ohio St.3d 420, 2007-Of€io-2335, 866 N.E.2d 467, 7 15. Appellate courts, however,

"must not make the threshold for change so high as to prevent a trial judge from

modifying custody if the court finds it is necessary for the best interest of the child."

Davis, 77 Ohio St. 3d at 420-421, 674 N.E.2d 115g, "The change in circumstances

necessary to justify a modification of custody `must be a change of substance, not a

slight or inconsequential change.", In re S.B., 1Ith Dist, No. 2010-A-001 9, 2011-Ohio-

1162, ¶ 85, citing Davis at 418.

{9}401 At trial, the i-najor arguments raised by Clough's counsel related to

changes in Clough's life. Clough argues that these changes included moving near her

chifdren, becoming married, getting a new job, and having a new baby. Each of these is

a change to her circumstances, hawever: As stated in R.C. 3109.04, the change must

occur "in the circumstances of the child" or 'Ihe child's residential parent." This court
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held in Walsh v. UValsh, 1'ifh Dist. No. 2004-G-2587, 2005-Ohio-3264, that a change in

the non-custodial parent's "residence is not a factor to be considered under R.G.

3109.04(E){1}(a). The only factors applicable in the instant case are changes in facts

relating to the children or the residential parent; changes relating to the non-custodial

parent are irrelevant." td. at T 19.

111411 Clough provides several cases to dispute that these personal changes in

her life cannot constitute a change in circumstances. However, each of these cases are

distinguishable. In Jones v. Jones, 4th ®ist. No. 06GA25, 2007-Ohio-4255, a change in

circumstances was found because there was evidence that the children were unhappy

with their current living arrangement, circumstances which are not present in this case,

In Rodkey v. Rodkey, 8th Dist. No. 86884, 2006-Ohio-4373, the appellate court

specifically held that the change of circumstances analysis did not apply, dr.ie to

provisions in the existing shared parenting pian. Thus, it cannot apply to the present

case, where the change of circumstances is the only issue before this courf. Finally, in

Alessio v. Alessio, 10th Dist. No. 05AP-988, 2008-flhia-2447, a change of

circumstances was found when the residential parent moved away from the other

parent, and her new husband's job created a risk of future moves. These were changes

relating to the residential parent, unlike in the present matter.

{$42} Further, while the changes in Clough's life may have some effect on the

children's lives, it cannot be said that the trial court abused its discretion in determining

that the changes did not rise to the level required for a change in circumstances under

R.C. 3109.04. Even if the changes do affect the cr°iildren to some degree, they are not

material and adverse, since they relate to their mother living closer, and having a new

sibling. As was held by the trial court, no material and adverse effect had occurred at
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the point of the trial, and "[tlhe children, by all accounts, are doing uvell in their present

environrnent." Clough also agreed in her testimony that the children were "wel(-cared

for "

($43} Clough also cites the passage of time and aging of the children as a

relevant change. However, it cannot be held that "the mere passage of time since the

original decree would constitute a sufficient change of circumstances, lest courts

become tirnekeepers of child custody arrangements and be called on to `restart the

clock' in favor jof] the parent whose whim it is to change custody." Andrews v.

Andrews, 11th Dist. No. 2005-T-0121, 2006-Ohio-4942, 140.

{¶441 Clough cites Tofberi v. McDonald, 3rd Dist. No. 1-05-47, 2006-Ohio-2377,

as justification for considering a passage of time and a change in the age of the

children. In that case, the court concluded that the change in the children's age was a

factor to consider, when there was a five year gap between the custody determination

and filing of a motion for change of custody, since the child "changed" from an infant to

a school-aged child. Id. at 1133. That case is distinguishable, given that, in the present

matter, custody was granted to Cireddu in the final judgment by the lower court on

December 22, 2009, and Clough's Motion for Allocation of Parental Right and

Responsibilities was filed ali#tle over a year and a half after this custody determination

was made. We cannot conclude that the passage of that short period of time can be a

change in circumstances, especially given our finding that a passage of time is

generally not sufficient to warrant a change in circumstances.

{1[451 Clough also raises several other issues, that she believes warrants a

finding o€ a change of circumstances, although such issues were not the main

substance of the argument presented by her counsel at trial as a basis for a change in
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circumstances. Since testimony was presented as to these issues, we will consider

whether there is a basis for a finding of a change in circumstances based on these

issues.

fl^461 Initially, we note that Clough cites case law and provides argumentation

that interference wfth visitation constitutes a change of circumstances. However, even

by Clough's own assertions, Cireddu did not deny her court ordered visitation time but

merely did not grant her requests for switching of visitation dates or times or did not

afford her extra visitation. This does not constitute an interference with visitation, since

Cireddu is not required to accommodate Clough's requests for changes in visitation

which is set forth in the court orders. In addition, there was testimony presented that

Cireddu did offer extra visitation on several occasions, including after the birth of

Clough's third child, A.C.

{$ 471 Clough argues that the failure of Cireddu to provide information such as

school or medical records and dates of certain children's events constituted a change of

circumstances. However, there was no finding by the lower court that such a failure

occurred. Cireddu testified that he tried to provide all information related to any

activities, medical, or dental appointments "as quickly as is possible." He also explained

that Clough ^as access to all medical or academic information as the children's mother.

This was sufficient for the court to determine that Cfough was receiving information and

that no change in circumstances occurred, especially given that the credibility of the

parties is for the trier of fact to determine. Seasons Coal Co., Inc. v. Cleveland, 10 Ohio

St.3d 77, 80, 461 N.E.2d 1273 (1984). Moreover, Clough was able to obtain many of

the requested records directly though the school or from Cireddu at some point, and we

cannot find that the matter constituted a change in Circumstances. See Foos v. Foos,
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6th Dist. No. WD-'i 1-CC}5, 2012-Ohio-1234, ¶ 40 (while "appellant is entitled to be

informed of her children's education and medical treatment, * * * there is no statutory

requirement that the residential parent provide information available to the

nonresidential parent from other sources").

{T1481 Clough also takes issue with Cireddu providing certain medical treatment

to the children, although he is a doctor; and not initially having the children receive

dental care. Cireddu's mother 'Lestified that the children were in good health and that

when a medical issue arose that needed further treatment, Cireddu took the children to

a pediatrician or an allergist. Again, however, there was no finding by the court or

evidence presented that any medical care provided by Cireddu or his choice of when to

take the children to the doctor impacted the children in any negative or adverse way or

in a manner that would rise to a change in circumstances. See In re S.B., 2011 -Qhio-

1162, at $ 92, citing Hinton v. Hinton, 4th Dist. No. 02CA54, 2003-C3hio-2785, 114-.29

(the trial court did not err in finding no change of circumstances occurred when there

were ongoing disputes between the parties regarding the children's health).

$fi49} Regarding Cireddu's failure to use the children's correct surname, there is

no evidence as to how this constitutes a change in circirmstances. The surname

change occurred during the course of the proceedings and was finalized after the

custody decision. Cireddu testified that after the court issued its decision, he stopped

using Cireddu as the children's last name on documents. Including the wrong name on

a few applications or personal items such as J.C.'s dance clothing and programs, does

not rise to the level of a change in circumstances. These small arguments are of the

type that are to be avoided, since they are slight or inconsequential. See Davis, 77

Ohio St.3d at 418, 674 N.E.2d 1159 ("the change must be a change of substance,"
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especially given that "[t]he clear intent of [R.C. 31 Q9.C14] is to spare children from a

constant tug of war between their parents who would file a motion for change of custody

each time the parent out of custody thought he or she could provide the children a

`hetfier' environment"). To the extent that Cireddu does not follow the court's direction to

use the appropriate surname, there are other methods of addressing this issue. Not

every dispute between the parties warrants a finding that a change in circumstances

occurred for the purposes of modifying custody.

f1t,j50) Finally, Clough argues that she had difficulty exercising court ordered

telephone contact with the children. For similar reasoiis as explained above, we cannot

find that the few occasions where Cireddu admitted that the children were at an activity

or asleep and could not talk on the phone rise to the level of a change of circumstances

or a substantial change.

€$,5I) The second assignment of error is without merit.

(9{521 In her third assignment of error, Clough ai-gues that the trial court erred by

failing to consider the best interests of the children. tJ11'e disagree.

^1R,[,53) This court has held that when a party seeking a modification of custody

fails "to prove a change of circumstances had occurred since the prior decree, * * * the

trial court was not obliged to continue on with a best interests analysis." Haskett, 2013-

Ohio-'l45, at 139; Stevenson v. Kotnik, I I th Dist. No. 201 O-L-063, 2011-C3hia-2585, $

46 (a best interests determination under R.C. 3109.04(E)(1)(a) is "not made unless and

until a change of circumstances has been shown"); Lehman v. Lehman, 11 th ®ist. No.

95-T-5327, 1997 Ohio App. LEXIS 716, *8 (Feb. 28, 1997). As discussed in the prior

assignment of error, there was no change in circumstances and, therefore, the lower

court did not need to proceed further in its analysis.
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{1154} While Clough emphasizes the importance of evaluating the childrers's best

interest in a custody determination, the law clearly sets forth that the change of

circumstances factor must be proven for the court to make a ruling that alters its prior

custody determination. To the extent that Clough argues that the threshold for a

change of circurnstances was too high and therefore prevented the judge from

modifying custody that was necessary for the best interest of the children, this issue has

been considered in the previous assignment of error.

$1[55) The third assignment of error is without merit.

gq[-561 For the foregoing reasons, the judgment of the Lake County Court of

Common Pleas, Juvenile Division, denying Clough's Motion for Allocation of Parental

Rights and Responsibilities/Motion for Shared Parenting, is affirmed. Costs to be taxed

agalnst appellant.

TIMOTHY P. CANNON, P.J.,

CYNTHIA WESTCOTT RICE, J.,

concur.
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This matter is before this court on appellant, Stephanie Y. C(oughr's, June

3, 2013 Application for Reconsideration of this court's decision in Cireddu v.

CFough, 11th Dist. No. 2012-L-103, 2013-Ohica-2042. Clough also filed a

Supplemental Application for Reconsideration on June 12, 2013, Appellee, James

V. Cireddu, did not file a response. For the following reasons, we deny C{ough's

Application for Reconsideration and the Supplemental Application for

r CconsttaelaL6on.

In Cireddu, this court affirmed the trial Gourt's judgment, denying Claugh's

Motion for Allocation of Parental Rights and Responsibilities. This court held that

there was no change of circumstances to justify a modification of custody and

that the trial court properly applied the law in considering whether any potential

change was material and adverse to the children. Id. at 5 33-34 and T, 40-50.



Appellate Rule 26(A) does not provide specific guidelines to be used by an

appe}iate court when determining whether a prior decision should be

reconsidered or modified. State v. Black, 78 Ohio App:3d 130, 132, 604 N.E.2d

171 (1st Dist.1991). When considering a motion for reconsideration, " [tjhe test

generally applied * * * is whether the motion for reconsideration calls to the

attention of the court an obvious error in its decision or raises an issue for our

consideration that was either not considered at all or was not fully considered by

us when it should have been." (Citation omitted.) State v. Jones, 11th Dist. No.

2001A0027, 2003-Ohio-621, % 5.

Importantly, an application for reconsideration is not designed to be used

in situations where a party sir-np(y disagrees with the logic employed or

conclusions reached by an appellate court. State v. Owens, 112 Ohio App.3d

334, 336, 678 N.E.2d 956 (11th Dist.1996). Instead, App.R. 26 is meant to

provide "a mechanism by which a party may prevent miscarriages of justice thai

could arise when an appellate court makes an obvious error" or renders a

s^.wa iS not = sibppl;rteù̂  ^"̂y r l ^`ldLc`s^it3i'c that c^r. ,v.

Ciough first asserts that this court erred ir, not finding that the trial court's

consideration of whether the alleged change in circumstances was material and

adverse to the children was improper under R.G. 3109.04, as amended in 1990.

In its opinion, this court specifically and thoroughly considered the change in the

statute referred to by Cfougrr, and held that the law still requires the trial court to

consider w[3eti-sec a change in circumstances is material and adverse to the
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children. Ciredcfu, 2013-Ohio-2042, at T 33 (the amendment to the statutory

language was unrelated to ihe case law of various courts that a change of

circumstances shouid be adverse to the children).

In her supplemental application, Ciough also asserts that this court

misapplied Schiavone v. Antonelli, 1lth Dist. No. 92-T-4794, 1993 Ohio App.

LEXIS 5891, *9 (Dec. 10, 1993); by holding that the court in that case specifically

considered whether the material and adverse standard applied in light of the

change in the statute. However, in Cireddu, this court explained that the

Schiavone court took note of the fact that R.C. 3109.04 had been amended, but

"still applied the material and adverse requirement under the change of

circumstances analysis." Cireddu, 2013-Ohio-2042, at ^ 34. This analysis was

included to address Clough's apparent argument that this court had never

recognized the 1990 statutory amendment, and did not include a statement that

the Schiavone case explicitly considered the specific issue raised by Clough. It

was clear in Schiavone that this court was aware of the statutory amendment and

. ?-;ti3l..:u`-„'i tô.v apply the t c;^:.t•, c[-.." ,•,^.,ae.e;r"';ug a''d "gc'3.,^•̂̂ rd, even withi}h the nC^tnf: ..^^. 4^`u^â„'...rS•c3 ^.. .edg c^.":;^ii:

of the change in the law, as was explained in the Cireddu opinion.

Based on the foregoing, this issue was fully considered by this court and

Clough points to no error in this court's analysis, but instead appears to simply

disagree with this court's conclusion, which is not a proper basis for

reconsideration_ "The purpose of reconsideration is not to reargue one's appeal

based on dissatisfaction with the logic used and conclusions reached by an

3



appellate court." In re l.T,A., 7th Dist. Nos. 11BI~ 27 and 11 BE 29, 2012-Ohio-

2438, ¶ 5.

To the extent that Clough requests that this court "explain and offer

clarification" as to its reasons for certain holdings, the opinion speaks to this court's

reasoning for its decision. App.ft. 26 does not provide for a party to seek

clarification, but requires this court to reconsider its decision to address obvious

errors or its failure to consider an issue. Jones, 2003-rJhio-621, at ¶ 5. It does not

mandate that this court provide further explanation of an issue that has already

been fully and adequately addressed.

Clough next argues that this court considered only evidence that was

favorable to Cireddu. A review of the opinion, however, reveals that this coLirY

evaluated and discussed both parties' testimony in reaching its conclusion,

including testimony that benefitted Clough. See Cireddu, 2013-Ohio-2042, at ¶

12-14, 16, 46. The fact that the conclusion was ultimately adverse to Clough does

not constitute a failure to consider her evidence and whether the trial court abused

its discreiidn.

Clough also addresses each of the reasons she helieves justified a finding

that a change of circumstances occurred. Once more, she simply reasserts the

same arguments raised in her initial appellate brief as grounds for reconsideration.

These issues were fully considered by this court.

Specifically, as to Clough's claim that Cireddu's interference with visitation

constituted a change of cireumstances, this court held that there was no evidence

4



presented at the hearing on the Motion for Allocation of Parental Rights and

Responsibilities of an interference sufficient to constitute a change of

circumstances. We specifically noted that, during the hearing, Clough took issue

with Cireddu's failure to make changes to accommodate her schedule or allow

additional visitation, which does not constitute interference with visitation. Icl, at %

46.

Regarding Cireddu's failure to provide Clough with information related to the

children, which she argues was "dovvnplay[ed]" by this court, this issue was also

ftii(y considered_ This court noted that there was testimony from both parties as to

the issue of the children's inforniatian, but there was sufficient evidence to support

the trial court's conclusion that no change had occurred. It was further

emphasized that Cireddu was not required to provide information Clough could

have received directly from the school or doctors as the children's mother. 1d, at T

47. Similarly, Clough asserts that this court "mirtimizes" the issue of the difficulty

she had maintaining phone contact with the ciiildren. 1-his court considered this

issL€e anc concluded that "we cannot find zhat the fevv' occasions where Cireddu

admitted that the children were at an activity or asleep and could not talk on the

phone rise to the level of a change of circumstances or a substantial change." Id.

at ^ 50.

As to the children's medical treatment, Ciough asserts that this coLart failed

to consider her statement, as a doctor, that Cireddu's treatment of the children was

harmful. Not only was this fully considered by the court, but Clough also fails to

5



recognize that her testimony alone was not the only evidence to be considered as

to this issue. See Id. at ^ 48.

As to the chiidren's surname, Clough merely reasserts the argument from

her appellate brief that ttieir incorrect surname was used. This was recognized by

this court, which concluded that the issue regarding the surname "does not rise to

the level of a change in circumstances." Id. at ¶ 49.

AEthough this court reached a conclusion that was dissatisfactory to CEotdgh;

it is clear that this court addressed each of these alleged errors. Based on the

foregoing, we find that these issues have already been fulfy and adequately

considered by this court in our opinion, and that no obvious error occurred.

Finally, Clough argues that this court should have remanded the matter for

the trial court to make specific factual findings as to the foregoing issues, since it

only rnade a limited conclusion that there was no change of circumstances. This

is a new argument, not raised in Clough's appellate brief, which is not proper in

an application for reconsideration. Further, Clough states that this court held that

evidence was taken by the trial court, :`but no finding of facts or conclusions were

issued." This court made no such statement in its opinion. As is evident from the

trial court's Judgment Entry, there were various factual findings made by the

court regarding the testimony presented.

Accordingly, Clough has not demonstrated any obvious error or omission

in this appeal which would necessitate reconsidering our opinion. Clough's

6



Application for Reconsideration and Supplemental Application for

Reconsideration are denied.

iDDC3E DIANE V. GRENDELL

TIMOTHY P. CANNON, P.J.

CYNTHIA WESTCOTT RICE, J

concur.
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