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1. Illi'Y'RUDUCTIC}IOi

This appeal illustrates the harm to a property owner's rights that arises when

courts blindly defer to anomalous interpretations of zoning restrictions by local

zoning boards. These restrictions deprive a property owner of lawful uses of its

land and are strictly construed at both the administrative and judicial level. R.C.

Chapter. 2506 permits appeals from administrative decisions by local boards of

zoning appeals applying these restrictions. The decision below deepened a split

among Ohio appellate courts as to whether zoning boards' legal interpretations of

zoning restrictions are reviewed de novo and without deference to the

administrative interpretation.

This appeal gives this Court an opportunity to clarify the standard of review

that applies in those appeals and confirm that appellate review of the interpretation

of zoning restrictions is de novo and without deference to the board's

interpretation. The duty to strictly construe zoning restrictions at the judicial level

includes an obligation to limit their application only to circumstances where they

clearly apply. Such an obligation leaves no room for deference to a zoning board's

decision to apply an inapplicable zoning restriction. The court of common pleas

applied a correct standard of review and properly interpreted the applicable zoning

ordinance; a 2-1 majority of the Eighth District Court of Appeals erred in reversing

its judgment. The judgment of the court of appeals should be reversed and the

judgment of the court of common pleas reinstated



11. STATEMENT OF FACTS

A. Statutory Backgrnund.

Fairview Hospital is in a Local Retail Business District. An understanding of

the uses allowed for hospitals in these districts requires an understanding of the

zoning ordinance as a whole: the meaning of a zoning provision is not determined

"in isolation," but rather "from a reading of the provision taken in the context of the

entire ordinance." Univ. Circle, Inc. v. City of Cleveland, 56 Ohio St.2d 180, 184

(1978). When read as a whole, it is clear that the Zoning Code does not limit

hospital "accessory uses" to those permitted for local retail businesses; rather, in

Local Retail Business Districts as in Multi-Family Districts, those "accessory uses"

customarily incident to a hospital use are permitted uses.

The City's Zoning Code is pyramid-like in structure with the most restrictive

Residential District at the top and the least restrictive Industrial Districtat the

bottom. See Cleveland Codified Ordinance 335.01, Appx. 52 (dividing City "into

seventeen (17) use districts which shall be known, in order of restrictions,

beginning with the most restrictive as: Limited One-Family Districts; Two-Family

Districts; * * * Multi-Family Districts; * * * Local Retail Business Districts; * * *

General Business Districts; Unrestricted Industry Districts"). Local Retail Business

Districts fall roughly in the middle.

Certain core services, such as hospitals, schools and colleges, police and fire

stations, public libraries and museums, orphanages and homes for the aged, are
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permitted uses at nearly every level in this pyramid-like scheme. See Cleveland

Codified Ordinance 337.01(a)(2), Appx. 53 (schools, libraries and museums

permitted in Limited One-Family District under certain conditions); id. at 337.02(g),

Appx. 54 (hospitals, police and fire stations, public libraries and museums, public

and private schools and colleges, orphanages and homes for the aged permitted in

One-Family District under certain conditions). The restrictions associated with

these uses ease as the classification changes from Residential to Business District.

For instance, to use property for a hospital in a()ne-Family District, the

owner must: 1) receive approval from the City's Board of Zoning Appeals (BZA)

after public notice and hearing; 2) demonstrate that adequate yard space exists to

preserve the character of the neighborhood; and 3) persuade the BZA that the use is

appropriately located and designed and will meet a community need without

adversely affecting the neighborhood. See Cleveland Codified Ordinance 337,02(g),

Appx. 54, For hospital uses on property classified as Multi-Family District or below

in the pyramid-like scheme, however, these restrictions disappear. A Multi-Family

District restricts only the proximity of such a use to residential housing: hospitals

must be "located not less than fifteen (15) feet from any adjoining premises in a

Residence District not used for a similar purpose." See id. at 337.08(e) (5), Appx. 55.

Once property is classified as Multi-Family District, hospitals may employ

accessory uses as "permitted uses." Cleveland Codified Ordinances 337,08(f), Appx.

55; 337.23(a)(9), Appx. 57. Section 337.08(f) adds as a permitted use in a Multi-

3



Family District all "[a]ccessory uses permitted in a Multi-Family District." Id. at

337.08(f), Appx. 55. An "[a]ccessory use" is "a subordinate use * * * customarily

incident to and located on the same lot with the main use ***." Id. at 325.02, Appx.

50.1 Accessory uses permitted in a Multi-Family District include (among other

things) "[a]ny *** accessory use customarily incident to a use authorized in a

Residence District, except that no use prohibited in a Local Retail Business District

shall be permitted as an accessory use." Id. at 337.23(a)(9), Appx. 57.

These same relaxed restrictions apply to a hospital, library, museum, or

college located in a Local Retail Business District. None of these uses is expressly

mentioned in Section 343.01 of the Zoning Code, which focuses primarily on

defining the additional business uses permitted in a Local Retail Business District.

See Cleveland Codified Ordinances 343.01(b)(2)-(7), Appx. 58-59. Such business

uses include the sale of baked goods, dry goods, books, magazines or newspapers, as

well as restaurants, barber or beauty shops, dry cleaning, banks and any other

similar "neighborhood store, shop or service[.]" Id. In addition to permitting these

local retail business uses, Section 343.01 also "incorporates" as "permitted uses" in a

Local Retail Business District those uses permitted in a Multi-Family District:

Except as otherwise provided in this Zoning Code, all uses
permitted in the Multi-Family District and as regulated in
that district, except that "kindergartens, day nurseries and

1 See also Cleveland Codified Ordinance 325.721, Appx. 51 (defining "use, accessory"
as "[a:] subordinate land use on the same lot or parcel as a Principal Use *** and
serving a purpose customarily incident to that of the Principal Use").

4



children's boarding homes" shall be permitted without the
requirement for a specified setback from an adjoining
premises in a Residence District not used for a similar
purpose.

Id. at 343.01(b)(1) (emphasis added), Appx. 58. Both hospitals and their accessory

uses, therefore, are "permitted uses" in a Local Retail Business District.

B. Fairvpemr Hospfltal

Founded in 1892, Fairview Hospital has served Cleveland's West Side for

more than a century and is one of eight regional hospitals affiliated with the

Cleveland Clinic.2 In 1955, Fairview Hospital moved to a parcel of land located in

the Kamm's Corner neighborhood on Lorain Avenue in Cleveland, Ohio, where it

remains to this day. Initially, the front portion of this parcel was zoned Multi-Family

District and the rear portion was zoned One-Family District. (See R. 3, Transcript of

1/31/11 City of Cleveland Board of Zoning Appeals Hearing ["Tr."], p. 5, Supp. 5.) It

was rezoned entirely to Local Retail Business District in March 1964. (Id.)

Through the years, the BZA authorized several improvements to Fairview

Hospital that reflected the needs of the broad Cleveland West Side community it

serves. For instance, in 1975, the BZA authorized a seven-story accessory garage

with approximately 700 parking spaces. (See R. 3, Tr., p. 6, Supp. 6.) In 1999, the

BZA authorized an above-grade pedestrian bridge from a new patient-care facility to

2 Appellant The Cleveland Clinic Foundation d/b/a "Cleveland Clinic" is an Ohio non-
profit corporation. It is the sole member of Appellant Fairview Hospital, which also
is an Ohio non-profit corporation. For ease in reference, references to the
"Cleveland Clinic" in this brief should be understood to encompass both entities.

5



an existing parking lot, concluding that such a bridge was "conducive to the

continuing expansion of the hospital." (See id. at 7, Supp. 7.) And, in 2005, the BZA

authorized an addition to an existing surgery center. (Id. at 7-8, Supp. 7-8.)

C. The Denial of a Permit for the Helipa.d.

In October 2010, to meet the growing needs of Cleveland's West Side, the

Cleveland Clinic filed an application with the City's Department of Building and

Hausing, seeking a permit to: 1) build a 153,470 square foot, two-story addition to

Fairview Hospital, including a 52-bed emergency department (first floor) and a 26-

room intensive care unit (second floor); 2) renovate a parking lot; and 3) build a

helipad on the roof of the two-story addition. (See R. 3, Tr. at 4, Supp. 4; R. 3, Tab 3,

at Permit App., Supp. 57.) The City denied the application in its entirety in a

November 2010 Notice of Non-Conformance, citing as the basis for rejecting the

helipad the zoning provision specifying permitted "accessory uses" for local retail

businesses that supply "limited types of neighborhood service[.]" (See Notice of

Non-Conformance, Appx. 46, citing Cleveland Codified Ordinance 343.01(b)(8).)

The Cleveland Clinic appealed this determination to the BZA, which held a

public hearing. During the hearing, the Cleveland Clinic established that a helipad is

a subordinate use of land customarily incident to hospitals. (R. 3, Tr. at 31, 33, 35,

37, 39-40, 44, 123, 125, Supp. 9, 11, 13, 15, 17-18, 22, 41, 43.) Hospitals use

helipads "to save lives." (Id. at Tr. 31, Supp. 9.) Fairview Hospital is the only

6



Cleveland hospital without a helipad, and one of the only hospitals in Northeast Ohio

without one.3 (See id. at 33, 44, Supp. 11, 22; R. 3, Tab 2, Ex. C., p. 12, Supp. 56.)

While various residents and public officials spoke in opposition to the helipad

during the hearing, no one contested that hospitals customarily have one. (E.g., R. 3,

Tr. at 133, Supp. 51 ("Nobody is saying that hospitals shouldn't have a helicopter

pad.").) Nor did anyone dispirte that the helipad, if constructed, would save lives.

(Cf. i.d. at 129, Supp. 47 (Director of City Planning acknowledges "it's very

commonsense that a helipad would assist in the medical care here."). Rather, the

opposition focused mainly on noise and other concerns that might have been

relevant if the hospital were in a One-Family District (see p. 3, supra), but were

irrelevant given its location in a Local Retail Business District. (See rd. at 64, 80, 84,

88, 91, 116-119, Supp. 24, 26, 28, 30, 32, 34-37 (opposing helipad due to noise

concerns and perceived adverse effects on surrounding neighborhood).)

Nevertheless, the BZA concluded that a helipad "is not authorized as of right"

because "those uses that the zoning code characterizes as retail businesses for local

or neighborhood needs would not involve a heliport as normally required for the

daily local retail business needs of the resident locality," citing Cleveland Codified

3 Although Fairview Hospital uses ground transport where it can, certain critical
care patients require helicopter transport. (See R. 3, Tr. 31, 39-41, 130-32, Supp. 9,
17-19, 48-50.) Currently, these patients are flown to a field in the Cleveland
Metroparks and transported from there by ambulance to the hospital. (Id. at 32, 34-
35, 39-40, Supp. 10, 12-13, 17-18.) Not only does this two-step process increase the
length of transport, but the transfer from helicopter to ambulance also poses health
risks to these patients. (Id.)
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Ordinance Section 343.01(b)(8). (See 2/7/11 BZA Resolution, Appx. 45.) The BZA's

decision did not analyze the Zoning Code provision expressly incorporating

hospitals and their accessory uses as "permitted uses" in Local Retail Business

Districts, Section 343.01(b)(1). (See id.) In the same decision, the BZA approved a

variance for the two-story addition to Fairview Hospital's emergency department

and intensive-care unit, as well as the renovated parking. (Id.)

D. The Administrative Appeal.

The Cleveland Clinic appealed the BZA's decision on the helipad under R.C.

Chapter 2506, and the court of common pleas reversed. The common pleas court

recognized its obligation "pursuant to R.C. 2506.04 to determine, as a matter of law,

whether the agency correctly applied the law to the facts." (See 2/13/12 Journal

Entry and Opinion ("JE") at 3, Appx. 41.) After analyzing "the pertinent zoning

classifications at issue," the common pleas court held that "hospitals and their

accessory uses are expressly permitted in the city's Multi-Family District, and are

therefore permissible in the city's areas that are zoned `Local Retail Business

District."' (Id. at 4-5, Appx. 42-43.) Since the "record before this [court]" established

that a helipad qualified as an "accessory use" in a Multi-Family District, it was

"therefore permissible in the instant case." (JE at 5, Appx. 43.)

The City appealed to the Eighth District Court of Appeals, which reversed.

The panel's October 4, 2012 opinion (the "Original Up.") held that the court of

common pleas abused its discretion when it failed to defer to the BZA's

8



interpretation of the zoning ordinances. Although neither the Cleveland Clinic nor

the City had argued that the Zoning Code was ambiguous, the panel discerned an

unspecified ambiguity resulting from the "reasonable and, yet, different statutory

positions taken by the BZA and the trial court." (Original Op., ¶ 18, Appx. 37.) From

this finding of ambiguity, the panel leaped to the conclusion that, as a matter of law,

the common pleas court was required to defer to the BZA's position. (Id. at ¶ 20,

Appx. 37-38.)

The Cleveland Clinic timely applied for reconsideration and reconsideration

en banc and moved to certify a conflict, arguing (among other things) that the

Original Opinion contained clear errors of law in: 1) finding the applicable

ordinance ambiguous; and 2) ruling that the court was required to defer to the BZA,

notwithstanding Eighth District precedent to the contrary and this Court's rule of

law in Saunders v. Clark Cty: Zoning Dept., 66 Ohio St.2d 259 (1981), which requires

ambiguous property restrictions to be construed in favor of the owner.

The application for en banc consideration was denied. (See 11/16/12 JE,

Appx. 26-27.) On December 20, 2012, however, the panel reconsidered and vacated

its Original Opinion, substituting a 2-1 decision ("Reconsidered Op.") that again

reversed the court of common pleas and held that the rule of law mandating

construction in favor of the property owner applies only to ambiguities in "a

particular word[.]" (Reconsidered Op. at ¶ 22, Appx. 22; 12/20/12 JE, Appx. 11.)

Judge Boyle dissented, arguing that the unduly cramped version of strict

9



construction adopted by the majority was inconsistent with this Court's precedents.

(Reconsidered Op., ¶J 28-29, Appx. 24-25.)

The Cleveland Clinic's timely applications and motions for reconsideration,

consideration en banc, and certification of a conflict, based on the new rule of law

established in the Reconsidered Opinion, were denied, with two judges voting for

reconsideration en banc. (See 2/7/13 JE, Appx. 7; 3/14/13 JE, Appx. 5; 3/14/13 JE,

Appx. 6.)

IIT. ARGUMENT IN SUPPORT OF PROPOSITION OF LA^

Proposition of Law No. 1:

When a property owner appeals an administrative order
restricting property use, the standard of review in R.C.
2506.04 must be applied in a manner consistent with the
rule of law that legal questions are reviewed de novo,
restrictions on the use of property by ordinance or statute
cannot be extended to include limitations not clearly
prescribed, and any ambiguity must be resolved in favor
of the property owner. (R.C. 2506.04, Saunders Y. Clark
Cty. Zoning.L►ept., 66 Ohio St.2d 259 (1981), applied.)

A 2-1 Eighth District majority ultimately determined that the court of

common pleas "abused its discretion" by failing to defer to the BZA on the question

of "which provision of the zoning code was applicable." (Reconsidered Op., J^ 22-

23, Appx. 22-23.) That determination flowed from an improper standard of review.

Contrary to the majority's ruling, the pure question of law posed by interpretation of

an ordinance should always be reviewed de novo. This de novo review should

always encompass a judicial determination of which provision applies and, in the

context of an appeal addressing a zoning ordinance, also require strict construction

10



of any ambiguous restriction on property use - not deference to the administrative

construction.

In this case, the court of comnion pleas correctly conducted such a de novo

review and properly concluded that the City's Zoning Code unambiguously

authorizes the Cleveland Clinic to build a helipad on the addition to Fairview

Hospital. Even if the Zoning Code were ambiguous, however, the result would be

the same: any ambiguity would have to be construed in the Cleveland Clinic's favor

because there is no zoning restriction that clearly prohibits helipads on hospitals in

a Local Retail Business District. The judgment of the court of common pleas

reversing the decision of the BZA should be reinstated.

A. The Statutorv Interpretatron of the BZA Is ReviEvEd De
Novo.

This Court's precedents and the applicable statutes establish that courts

review questions of statutory interpretation in administrative appeals de novo. R.C.

Chapter 2506 governs appeals from final decisions issued by an agency of a political

subdivision, such as a municipal zoning board. Seegenerally R.C. 2506.01, Appx. 48;

Henley v. Youngstown Bd. of Zoning Appeals, 90 Ohio 5t.3d 142, 147 (2000). R.C.

2506.04 specifies the applicable standards of review:

If an appeal is taken in relation to a * ** decision covered by
division (A) of section 2506.01 of the Revised Code, the
court may find that the * * * decision is unconstitutional,
illegal, arbitrary, capricious, unreasonable, or unsupported
by the preponderance of substantial, reliable, and probative
evidence on the whole record. ** * The judgment of the
court may be appealed by any party on questions of law as

11



provided in the Rules of Appellate Procedure and, to the
extent not in conflict with those rules, Chapter 2505 of the
Revised Code.

As this language suggests, the common pleas court applies a different

standard of review than the court of appeals. Henley, 90 Ohio St.3d at 147-48. While

the common pleas court reviews "both factual and legal determinations,"

Dudukovich v. Lorain Metro. Hous. Auth., 58 Ohio St.2d 202, 207 (1979), the court of

appeals' review is limited to "questions of law." Henley, 90 Ohio St.3d at 147.

At both levels, h.owever, an administrative statutory interpretation is

reviewed de novo. Henley explains that "the application of [a statute] to the facts is a

`question of law' -'[a]n issue to be decided by the judge, concerning the.application

or interpretation of the law."' 90 Ohio St.3d at 148. In administrative appeals as in

other appeals, a judge decides this pure question of law de novo. See Lang v. Dir.,

Ohio Dept of Job & Family Serv., 134 Ohio St.3d 296, 2012-Ohio-5366, ¶ 12 ("A

question of statutory construction presents an issue of law that we determine de

novo on appeal."); VFW Post 8586 v. Ohio Liquor Control Comm., 83 Ohio St.3d 79, 82

(1998) ("With respect to purely legal questions, however, the court is to exercise

independent judgment."); Bartchy v. State Bd. of Edn., 120 Ohio St.3d 205, 2008-

Ohio-4826, ¶ 38 ("An agency adjudication is like a trial, and while the reviewing

court must defer to the lower tribunal's findings of fact, it must construe the law on

its own.") (plurality opinion), quoting Ohio Historical Soc. v. State Emp. Relations Bd.,

66 Ohio St.3d 466, 471 (1993).
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R. Such De Novo Review Requires a Court to Determine the
Applicable Zoning Provision.

De novo statutory interpretation in the administrative context as elsewhere

requires an independent judicial determination of which ordinance applies. This

Court's precedents make clear that a court's "first duty" when interpreting an

ordinance is "to determine whether it is clear and unambiguous." Sherwin-Williams

Co. v. Dayton Freight Lines, Inc., 112 Ohio St.3d 52, 2006-Ohio-6498, ¶ 15. This duty

applies with the same force in administrative appeals: as with other aids to

interpretation, a court does not reach the question of whether to defer to an

administrative interpretation unless it finds the ordinance ambiguous. R.C. 1.49(F),

Appx. 47 (explaining that "CiJf a statute is ambiguous, the court, in determining the

intention of the legislature, may consider * * * [t]he administrative construction of the

statute") (emphasis added). That is because a "court, as well as the agency, must

give effect to the unambiguously expressed intent of [the legislature]." Lang, 2012-

Ohio-5366, ¶ 12, quoting Chevron, U.S.A., Inc. v. Natural Resources Defense Council,

Inc., 467 U.S. 837, 842-43 (1984).

Here, the Eighth District majority correctly recognized that an ordinance is

ambiguous if, and only if, "the language is susceptible to more than one reasonable

interpretation." ( Reconsidered Op. at ¶ 21, Appx. 21-22, emphasis added.) Yet the

majority's ruling that the court of common pleas was required to give "due

deference" to the pZA's "reasonable" application of an inapposite zoning restriction

does not identify any "language" in any zoning restriction that is ambiguous. (Id. at

13



¶¶ 13-23, Appx. 18-23.) To the extent that the majority deferred to the BZA's

interpretation without finding ambiguity in the language of any provision of the

Zoning Code, the Eighth District erred in failing to discharge its "first duty" to

deterniine whether the Code is clear and unambiguous. R.C.1.49(F), Appx. 47; Lang,

2012-0hio-5366, ¶ 12.

To the extent the opinion below can be construed as containing an implicit

finding of ambiguity based on the presence of dueling interpretations of the Zoning

Code that rely on different zoning provisions, it is inconsistent with this Court's

recognition of a duty to examine a provision objectively and thoroughly before

declaring it ambiguous:

Some courts have reasoned that when multiple readings
are possible, the provision is ambiguous. The problem
with this approach is that it results in courts reading
ambiguities into provisions, which creates confusion and
uncertainty. When confronted with allegations of
ambiguity, a court is to objectively and thoroughly
examine the writing to attempt to ascertain its meaning.
Only when a definitive meaning proves elusive should
rules for construing ambiguous language be employed.
Otherwise, allegations of ambiguity become self-fulfilling.

State v. Porterfield, 106 Ohio St.3d 5, 2005-Ohio-3095, ¶ 11 (citations omitted).

The plain import of this duty is that a court may declare an ordinance

ambiguous only when thorough examination reveals a specific ambiguity in a

particular provision. See, e.g., Porterfield, 2005-Ohio-3095, at ¶^ 12-17 (phrase "this

section" as used in R.C. 2953.08(D) not ambiguous when examined in context);

Lang, 2012-Ohio-5366, at ¶¶ 13-14 (requirement of 19 U.S.C. 2318(a)(3)(B) that

14



federal assistance applicants be "at least 50 years of age" is ambiguous); Bernard v.

Unemp. Comp. Rev. Comm., Slip Opinion No. 2013-Ohio-3121, ¶J 10-21 (resolving

ambiguity in definition of "remuneration" in R.C. 4141.01(fI)(1)).

Instead of undertaking such a thorough examination, the Eighth District's

original opinion merely identified the dueling interpretations of the Zoning Code

offered by the parties and summarily concluded that the parties' "two reasonable

and, yet, different statutory positions" created an unspecified ambiguity. (Original

Op., ¶J 14-18, Appx. 35-37.) If the administrative deference adopted by the

reconsidered opinion rests on the same finding of ambiguity, as the dissent assumes

(see Reconsidered Op., ¶¶ 26-29, Appx. 23-25), then such a finding reflects a failure

to undertake the thorough analysis required by Porterfield. Porterfield, 2005-Ohio-

3095, at ¶ 11. In either case, the Eighth District failed to discharge its "first duty" to

objectively and thoroughly examine the Zoning Code to determine if any particular

zoning provision contained a specific ambiguity.

C. Such De Novo Review Requires a Court to Construe Any
Ambiguity in the Zoning Ordinance in Favor of the i'ropeM
Owner.

The Eighth District majority compounded this error by deferring to the BZA's

interpretation of the Zoning Code. (Reconsidered Op., ¶¶ 19-20, Appx. 20-21.)

Saunders reaffirmed the longstanding rule of law that "[r]estrictions on the use of

real property by ordinance, resolution or statute must be strictly construed, and the

scope of the restrictions cannot be extended to include limitations not clearly
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prescribed." 66 Ohio St.2d at 261; see also State ex rel. Moore Oil Co. v. Dauben, 99

Ohio St. 406, syllabus (1919) (holding that ordinances "which impose restrictions

upon the use *** of private property will be strictly construed, and their scope

cannot be extended to include limitations not therein clearly prescribed"). This rule

reflects the fact that zoning resolutions are in derogation of the common law and

deprive the property owner of lawful uses of its land. Saunders, 66 Ohio St.2d at

261. It applies to "all zoning decisions, whether on an administrative or judicial

level[.]" Terry v. Sperry, 130 Ohio St.3d 1.25, 2011-Ohio-3364, ¶ 19, quoting

Saunders, 66 Ohio St.2d at 261.

Because zoning decisions at every level must strictly construe restrictions on

property use, there is no room for deference to administrative interpretations of

zoning ordinances - even where a particular provision of the Zoning Code contains

a specific ambiguity.4 The Eighth District incorrectly invoked administrative

deference on the grounds that the BZA was "charged with the task of interpreting its

own statute" and "has `accumulated substantial expertise' and has been `delegated

[with] enforcement responsibility."' (Reconsidered Op., ¶ 21, Appx. 21-22.) Some

commentators reasonably question whether local administrative bodies possess

such "substantial expertise." See Fenton & Moran, Ohio Administrative Law

4 This case does not present the question of whether and to what extent a court may
defer to factual findings made by a zoning board in determining whether to grant a
variance. Cf. Kisil v. City of Sandusky, 12 Ohio St.3d 30 (1984) (outlining standards
that apply to administrative appeals from factual findings made by a board of zoning
appeals in denying a request for a variance).
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Handbook & Agency Directory, Section 7:10 (2012-2013 Ed.) (administrative

deference at the federal and state level is rooted in "the professionalization of the

bureaucracies," but "[a]t the local level * * * this is not the case" and deference to

local agency "decisions on questions of law becomes more problematic"). But even

if they do possess it, deference remains incompatible with a rule of law that zoning

restrictions must be strictly construed at the administrative and judicial level.

The Eighth District majority's citation to the United States Supreme Court's

opinion in Chevron, supra, reveals the flaw in their approach. (Reconsidered Op.,

¶ 21, Appx. 21-22.) Chevron explains that administrative deference based on a

delegation of enforcement responsibility depends on an implied grant of authority

to make policy in resolving statutory ambiguities. See Chevron, 467 U.S. at 843-44

(power of agency to administer a "program necessarily requires the formulation of

policy and the making of rules to fill any gap left, implicitly or explicitly, by

Congress"). But, unlike other administrative agencies, boards of zoning appeals

necessarily lack this authority because they have no discretion when interpreting

ordinances. If there is a "gap" left in a zoning ordinance, Saunders requires the

zoning board to strictly construe that restriction, which "cannot be extended to

include limitations not therein clearly prescribed." 66 Ohio St.2d at 261. Since

Saunders removes any discretion a zoning board might otherwise possess, there is

no basis for deferring to a board's interpretation of law. Cf, Bernard, 2013-Ohio-

3121, at ¶ 12 (administrative interpretation entitled to deference where there is no
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established rule requiring interpretation in favor of the affected party). In short, a

zoning administrator has no greater discretion under Saunders in choosing which

ordinance to apply than in choosing how to apply it,

The Eighth District attempted to reconcile this line of authority with the

principle of administrative deference by holding that a rule of strict construction

applies only where "a particular word in a zoning ordinance is ambiguous[J"

(Reconsidered Op. at ¶ 22, Appx. 22.) But the Eighth District cited no authority

supporting such a distinction. The rule of law in Saunders is broadly phrased and

reflects concern for the rights of property owners in all statutory-interpretation

questions. By teaching that a property restriction does not encompass limitations

not clearly specified, Saunders requires a court to allow a property use unless it is

clearly prohibited. This rule applies equally to attempts to enforce inapplicable

zoning restrictions. E.g., Ware v. Fairfax Bd. ofZonin,g Appeals, 164 Ohio App.3d 772,

2005-Ohio-6516 (1st Dist.), ¶ 7 (reversing the board of zoning appeals'

determination that a "daycare" is not a permitted use in an "E" zone where "the

Fairfax zoning code does not clearly prohibit the operation of a daycare facility in an

'E' zone"). In short, the holding of Saunders applies to more than just ambiguous

words.

Moreover, administrative deference cannot be reconciled with a court's

obligation under Saunders to strictly construe property restrictions at the 'judicial

level." 66 Ohio St.2d at 261 (emphasis added); Terry, 2011-Ohio-3364, ¶ 19 (sanle).
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As several courts have recognized, this obligation necessarily requires an

independent analysis of the applicable zoning ordinance that limits property

restrictions to those clearly stated and resolves any ambiguity in favor of the

property owner. Ware, 2005-Ohio-6516, ¶¶ 5-9; see also BP Oil Co. v. Dayton Bd. of

Zoning Appeals, 109 Ohio App.3d 423, 432-33 (2d Dist. 1996) (resolving ambiguity

in term "upon the premises" in conditional use restriction in favor of the property

owner); Taylor v. City of Circleville, 4th Dist. No. 03CA8, 2003-Ohio-7166, ¶¶ 11-18

(undertaking a de novo interpretation of the zoning code and holding "that the

Board incorrectly interpreted the zoning ordinance"). Lower court decisions that

defer to an administrative interpretation simply overlook this obligation and make

no attempt to reconcile such deference with a court's obligation to strictly construe

property restrictions at the judicial level. E.g., Glass City Academy, Inc. v. Toledo, 179

Ohio App.3d 796, 2008-Ohio-6391, ¶ 18 (6th Dist.) (holding that courts are required

to defer to administrative interpretations of zoning codes, but failing to mention the

obligation to strictly construe zoning restrictions at the administrative level).

Finally, the deference required by the Eighth District's opinion is inconsistent

with this Court's zoning precedents. Take Henley as an example. This Court did riot

defer to the local board of zoning appeals' determination that a general ban on

dwelling units in accessory buildings was inapplicable to the use of a portioti of the

former convent as residential apartments. 90 Ohio St.3d at 144-45. Rather, it

tackled that question as it would any other issue of statutory interpretation. This
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Court examined the zoning ordinance as a whole (including a definition of

"accessory use or building" appearing in a separate section of the ordinance),

applied familiar canons of statutory interpretation, and concluded that the general

ban on dwelling units in accessory buildings applied only "to structures in

residential zones resembling those specifically enumerated in [the zoning code's

definition of an "accessory building"] and not to the former convent at issue in this

case." Id. at 150-51.

This Court's opinion in University Circle, Inc. v. City of Cleveland, 56 Ohio St.2d

180 (1978), is to the same effect. In that case, a property owner appealed the denial

of a permit to build a parking lot. The City denied the permit on the grounds that

the proposed use required a variance from a restriction on parking lots, and the BZA

denied the request for a variance. On appeal, this Court did not defer to the BZA's

determination that a variance was required. Rather, this Court's opinion carefully

parsed the language of the relevant zoning provisions and concluded that the

language of the section relied upon by the BZA "renders it inapplicable to appellant's

property." 56 Ohio St.2d at 184-85.

D. Ihe iudgment of the Court of Common 1'leas Reflects a
Proper De Noyo Review of the Auulieable Ordinances and
Shoulc^e Rcfnstated.

Therefore, instead of reversing the judgment of the court of common pleas,

the court of appeals should have confirmed that its de novo review of the Cleveland

Zoning Code was correct. The interpretation of the City's Zoning Code adopted by
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the court of common pleas correctly reflects the absence of any zoning restriction

that clearly prohibits helipads on hospitals in a Local Retail Business District.

A de novo review of the Zoning Code begins with Section 343.01(b)(1). That

Section authorizes in a Local Retail Business District, "[e]xcept as otherwise

provided in this Zoning Code, all uses permitted in the Multi-Family District and as

regulated in that district[.]" Cleveland Codified Ordinance 343.01(b)(1), Appx. 58.

There is no Zoning Code section that provides "otherwise" with respect to a helipad.

During the BZA hearing, City Councilman Martin Keane (Ward 19) acknowledged

that while other municipalities may have a "[h]elipad [o]rdinance," "we don't." (R. 3,

Tr. at 116, Supp. 34.) Therefore, a helipad is a permitted use as of right if it is a

°`permitted use" in a Multi-Family District, which it plainly is.

Hospitals and their "accessory uses" are permitted uses in a Multi-Family

District. Section 337.08 not only makes hospitals a "permitted" use in a Multi-

Family District, but also specifies that permitted uses include all "[a]ccessory uses

permitted in a Multi-Family District." Cleveland Codified Ordinances 337.08(e)(5),

(t', Appx. 55. Section 337.23 defines the "accessory uses"5 permitted in a Multi-

Family District: such uses include (among other things) "[a]ny * * * accessory use

customarily incident to a use authorized in a Residence District, except that no use

5 The definitions of an "accessory use" add no additional hurdles relevant to this
appeal. E.g., Cleveland Codified Ordinances 325.02, Appx. 50 (defining "[a]ccessory
use as "a subordinate use * * * customarily incident to and located on the same lot
with the main use ***"). The proposed helipad is not only on the "same lot" as
Fairview Hospital, it will be right on top of it.
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prohibited in a Local Retail Business District shall be permitted as an accessory use."

Id. at 337.23(a)(9), Appx. 57. Because no zoning provision even addresses a helipad,

the exception contained in the second clause is irrelevant.

A helipad is an accessory use "customarily incident" to the use of property as

a hospital, and therefore a permitted use in a Local Retail Business District, see

Cleveland Codified Ordinances 337.08(e)(5), (f), Appx. 55; 343.01(b)(1), Appx. 58.

Undisputed evidence at the BZA hearing showed that Fairview Hospital is the only

Cleveland hospital without a helipad, and one of the only hospitals in Northeast Ohio

without one. (See id. at 33, 44, Supp. 11, 22; R. 3, Tab 2, Ex. C., p. 12, Supp. 56.) Its

architect testified that he has worked "across the State of Ohio and across the

country" and is "not aware of a hospital that I've worked on that does not have a

helipad." (Id. at 44, Supp. 22.) No one refuted this testimony. Since virtually all

hospitals have helipads, helipads plainly are customarily incident to the use of

property as a hospital.

Because helipads are customarily incident to a hospital use, the court of

conimon pleas correctly concluded that the Zoning Code's plain language entitled

the Cleveland Clinic to construct a helipad on the roof of the addition to Fairview

Hospital. See 2/13 f 12 JE at 5, Appx. 43; see also Cleveland Codified Ordinances

337.08(f), Appx. 55; 337.23(a)(9), Appx. 57; 343.01(b)(1), Appx. 58. At a minimum,

however, even if the Zoning Code were ambiguous, the absence of any restriction

prohibiting helipads on hospitals in a Local Retail Business District means the Code
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must be strictly construed in a manner consistent with the judgment of the court of

common pleas. Saunders, 66 Ohio St.2d at 261; Terry, 2011-Ohio-3364, ^ 19. The

judgment of the court of common pleas reversing the decision of the BZA should be

reinstated.

IV. COI1iCLiJSIQN

For all of the above reasons, the Cleveland Clinic respectfully requests that

this Court reverse the judgment of the court of appeals and reinstate the judgment

of the court of common pleas.
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We .deny the Cleveland Clinic Foundation's ("the Clinic") Motion to Certify Conflict to the Ohio Supreme.
Coun`, as we find no conflict between our decision and that of another court of appeais. First, our decision
to reverse the trial courE is based primarily on the fact that the trial courts decision was conciusory, as:'it
failed to explain how the Board of Zonirig Appeais' {"BZA") clecision was unconstitutional, illegal, arbitrary,
capricious, unreasonab#e, or unsupported by the preponderance of substantial, reliable, and probative
evidence on the whole record. There is no conftict.between this legal conclusion and any of the cases

cited by the Clinic. Moreover, in our subsequent opinion, we c{arified that

In cases where a particular word in a zoning ordinance is ambiguous, we have determined that the
meaning of the word should be construed in favor of #he landowner. See e.g., Village of Oakwood v. Clark

Oil & Refining Corp:, 8th Dist. Na. 53419 (Peb:18, 1988) (construing "financial office°.riNhere the
landowrter). But in this case, the issue is which provision of the zoriing code was appIicabfe
BZA reasonably relies on a code provision, it's determination should ho;d so long as its decision is not
unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported bythe preponderance of
substantial, reliable, and probative evidence on the whole record.

In the cases cited by'the Clinic, the ambiguity in issue pertained to the meaning of a term or phrase within
the code, not io which section of the zoning code applies. Accordingiy, there is no conflict to certify.
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Reversed and remanded.>
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ON RECONSIDERATION '
^ 1 ^ ' . . ^ . ^ ^ ^ .. . . . .

KENNETH A. ROCCO, J..

{11} Pursuant to App.R. 26(A)(I)(a), - appellee, Cleveland Clinic

Foundation ("the Clinic"), has filed an application for reconsideration of this

court's decision iri. Cleveland Clinic Found. u. Bd. of .Zoning :A:.ppeals, City of

Cleveland, 8th Dist. No. 12 CA 98115, 2012-Ohio-4802. The Board of Zoning

Appeals, City.of Cleveland ("BZA") has filed a memorandum in opposztion, to the

Clinic's application.

{¶2} lJnder App.R. 26(A)(1)(a), the general test for whether to grant a

motion for reconsidera:tion "`is whether the znotion. *** calls to the attention of

the court an. obvious error in its decision or raises an issue for our consideration^^ .

that was either not considered at all or was not fza.Ily co.nsidered by [the court]

when it shotild have been."' State v. Dunbar,.8th Dist. No. 87317, 2007-Ohio-

3261, j(182, quotix2.g Matthe.ws v..N.fatti2ews, 5 Ohio App.8d 140,14:3, 450 N.E.2d

278 (10th Dist. 1982).

{T3} Although we grant the Clinic'a motion for reconsideration, upon.

reconsideration, our decision to reverse the trial court's final judgment remains

unchanged. We take this opportunity to further explain a number of points

'The original decision in this appeal, Cleveland CZanic .Found. v. Bd. of Zoning
Appeals, City of Cleveland, 8th Dist. No. 98115, 2012-Ohio-4602, released October 4,
2012, is hereby vacated. This opinion, issued iipon reconsideration, is the court's

^. ^. jour:n.alized decision in this appeal. See App.R.22(c); see also B.Ct.Prac.R. 2.2(A)(l).
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made zri our earlier cl.ecision: Accordingly, for clarification purposes we h.ave

made some modifications to our earlier opinion. We vacate the earlier opinzon,.

and issue this opinion in its place

EL_

(¶4} In th.is administrative appeal involving Cleveland's Zoning Code and.

a proposed helipad, the defendant-appellant BZA. appeals the trial coYxrt's final

judgment in favor of*plaintiff-appellee the Clinic. We conclude that the trial

court abused its dzscretion in reversin.g the BZA3.'s decision, and so we reverse

the trial court's final judgment.

{¶5} On October 26; 2010, the.Clinic filed an application with the City of

Cleveland's Department of Building a.nd Housing ("City") for the property

located at 18101. Lorain Avenue,. The property is own:ed by*the Clinic and is

known as Fairvieev Hospital ('Faix°vi:ew"). Fairview islocated on the west side

of. Cloveland in the Kamm's Corners neighborhood. The application sought

approval for three proposed construction projects, one of which was to build a

helipad on the roof of a two-story bu.ilding.2

{¶6} On November 10, 2010, the City's Zoning Admi:nistrator denied the .

Clinic's application, determining that Fairview is located zn 'a Local Retail

zThe other proposed projects were the construction of a two-story addition to an
existing building, and the removal and reconstruction of a new parking lot with new
landscaping. The Zoning Administrator denied the Clini.c's applicatioh for these.
projects as well, but the Clinic was able to obtain variances from the BZA. On appeal,
the parties only contest the legalaty of the proposed helipad construction project.
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^ , . . . . . ..

Busi:ness District, and th.at under the Ci ^ ^'s zoning code, the ^roposed hali. adf ^ . . ^ ^ . ^
. ; r

was a prohibited use.for a Local Retail Business District.

(1'17) The Cli:nic appealed to the BZA, arguing that the heli pad was a

permitted accessory use zn a Local Retail Business District. On January 31,

2011, the BZA conducted a hearing:and-determined that a helipad was not a

permitted accessory use in a Local Retai7. Business District. .A.ccordingly, the

BZA held that the Zoning Administrator was not arbitrary, capricious,. or

unreasonable in denying the application to con.struct the helipad. The BZA

memorialized its decision in. a Resolution dated February . 7, 2011. ("BZA

Resolution").

.{TS} The Clinic filed an administrative appeal in the court of common
^ __.- . .

pleas. In a Jol.irnal Entry and. Opinion ("J.E.") the court reversed th.e BZA's

,. d:8cision and concluded that a heli.pad was a permitted accessory use in a Local

Retail Business i.ristrict. The BZA filed a notice of appeal and set forth four

assignments of ekror for our revdew:

I. The,Common Pleas Court erred when it determined
that the standard of. review for an appeal of an
administrative body's decision is abuse of discretion.

II. The Common Pleas Court abused its discretion by
substituting its judgment for that of the administrative
agency, the Board of Zoning Appeals.

III. The Common Pleas Court. abused its discretion
where the court exceeded its review authority by making a

Appxe 16
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judicial finding that a helipad was aperm.itted accessory
use in a Local Retail Business District.

TV. The Common Pleas +Court alaused its:di.scretion
when 'it usurped the authorIty of the City of Cleveland's
legislature to d.eterm.ine and balance the zonirig ^iceds o^'its
community in relation to public health, morals, welfare or
public safety when it made a judicial finding that a helipa.d
was a perm,itted accessory use in a LocaI Retail Busixiess
District contrary to the -City of Cleveland Zoning Codes.

{^9} We con.clude that the trial court abused its discretion inreversi.ng the

B7A.'s Resolution and we reverse the trial court's fznal judgment. All four

agsignments of error are considered together, as the analysis involved is

interrelated.

{$10} R.C. 2506:01. provides that a.n appeal frorn.. an order from any board

of a political subdivision is made to the court of common pleas. In reviewing an

appeal of an administrative decision, the decision should stand un.less "the court

.findjs] that the. order, ad3udication, or decision is unconstitutional, illegal;

arbitrary, capricious, unreasonable, or unsupported by the preponderance. of

substantial, roliable, and probative evidence on the whole record."3 R.C.

2506.04.

{¶1I} A trial court should not overrule an agency decision when it is

supported by a preponderance of reliable and substantial evidence. Dudukovich

.̂.;W

3The trial court's order mistakenly stated that it was to review the BZA decision
for an abuse of discretion. . ':
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v. Lorain Nletro. Hous. Auth., 58 Ohio St.2d 202, 20.7, 389 N.E.2d 11.13 (1979).

The court cannot blatan.tly substitute its judgment for that of the agency,

especially in areas of administrative expertise. Id.

{T12} Qur review in an R.C. 2506.04 appeal is "`more liznited in scope.»'

Cleveland Parking V"iolations.-8ur. v. Barnes, 8th Dist. N o: 94502, 20I0-Ohio-

61:64, 7, quoting Kisil u.. Srxndusky, 12 Ohio St.3d 30, 34, 465 N.E.2d 848

(1984). We "'review the j-udgment of the .coxnrnon pleas court only on `questions

of law,' which does -not include the same extensive power to weigh "the

preponderance of substantial, rehable and probative. evidence," as is granted to

the common pleas court.';, ,Id., quoting, Kisil at fn.. 4. Our review is constrained;

^.^ therefore, to determining whether "the lower court abused its discretion in

finding that the administrative order was [not] supported by reliable, probative,

and substantial evidence." H; citing Walstein v. Pepper.Pike City Cou•ncil, 156

Ohio App.3d 20, 2004-Ohio-361, 804 N.B.2d 75 (3th Dist.).

{¶ 13} In reversing the BZA, the trial court determined that the ordinance

was unambiguousand that under the plain meaning of the ordinance, a helipad.

was a perxi?.issible accessory use. We disagree. The BZA reasonably in.terpreted

the ordixiance, and its decision was not unconstitutional, illegal, arbitrary,

capricious, unreasonable, or unsupported by the preponderance of substantial,

reliable, and probative evidence on.the whole record.
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{!^.14} Fairv7.ew is located i:n an area zoned as a Local Retail Buszziess

I3istrict. Under the Cleveland Codi:h:ed Drdinances("C.C.U."), a Local Retail

Business District i.s. defined as ."a business district in which such uses are

permitted as are normally required for the daily local retail business needs of

the resxdents of the locality only." C.C.O. 343:0I(a) (emphasis added). Under

C.C. O. 348.01(b)(i), "[e]xcept as otherwise provided i.n this Zoning Code; aTl izses

pexznitted in the Multi-Family District and as rdgulated in that District" are

permitted uses in the Local Retail Business District. U.nder C.C.O. 337.08,

hospitals are included in the list of permitted uses in a Multi-Family District,

as are "[a]ccessory uses permitted in a Multi-Family District." C.C.O.

337.08(e)(5), (f).

{T15] Because hospitals are e.xpressly permitted in aMultz-Farnily

District, they are a.lso permitted in a Local Retail Business District. Helipads

are not 'ex.pressiy permitted in a Multi-Family District, so a helipad is

permissible only if it is an accessory use permitted in a Multi-Family District.

(TI6} Permissible accessory uses are those "use[s] customarily incident

to a use authorized .hn a Residence District except that no use prohi:bited in a

Local Retail Business District shalI be permitted as an accessory use." C.C.O.

337.23(a)(9),

17} Accordingly, for a helipad to qualify as a permi.ssible accessory use,

a helipad must be customarily incident to a hospital and it must be found that

^YPX® x.g



a helipad is -not a prohibited use in a Local Retail Business District. Under

C.C.O. 343.OI(b)($), accessory uses are permitted "only to the extent necessary

normally accessory to the limited types of.neighborhood service use permitted

u.nder. this divisio.n.." C. C.O. 343. Q 1(b)(8).

(118) Relying on C.C.O. 343.01(b)(8), the BZA reasonably found that

under the zoning statute; a heli.pad was not a permissible aceessory. use in a

I1oca:l Retail Business Bistrict; "because those uses that, the Zoning Code

characterizes as retail businesses for local or neighborhood needs would not

involve a heliport as normally required for the daily local retail business needs

of the residents of the local.ity ***." BZA Resoluti.on.

{T 19} In reversing the BZA decision, the trial court d.eterrni:ned that there

was no statutory ambiguity; it could resolve the confi.ict between the parties

.thraugh a "plain reading of the Code itself, and [by] following the exact

language of the Code." J.E. at 55. B,elying on C.C.Q. 343.41(h)(^), the trial court

determined that because a hospital is a permitted use in -a Multi-Family

District, then it is also a'pcrmitted, use in a Local Retail Business District.

Without citing to an.y record evidence, the court then concluded that a helipad

is "customarily inciderz.t to'a h.ospital,. and that, therefore, a helipad is a

permitted accessory use in a Local Retail Business District.

{T20.} The trial court does not explain why the BZA's rehance on C.C.O.

343.01(l:)(8) was unconstitutiojaal, illegal, arbitrary, capricious, unreasonable,

Appx. 20



`or unsupported by the preponderance of substantial, reliable, :and probative

evidence on the whole record. The trial court simply dism%ssed the BZA's

reliance on this provision and stated that "[djespite this argument, it is clear

from a plai.n reading of the Code that it allows: (1) all buildings and uses in a

`IVIu1ti-Pami?y' Dzstrict as permitted in a`Local Retail Business District;' and (2)

the addition of a helipad is classified as an accessory use J.E. at 5. The

trial court concludes that the answer is "clear," and proceeds to apply C.C.O.

343.01(1i)(1), but it fails to explain how the BZA erred 'zn: appl.yiiig and relying

on C. C..O. 343.01(b)(8). Furthermore, to the extent that C. C.O.. 343.01(b)( 1) d.oes

apply, - the trial court does not point to any record evidence to support it's

conclusion that a helipad is "customarily incident to" a hospital.

{T21}:When an agency is charged with the task of interpreting its own

statute, courts must give due deference to those interpretations; as the agency

has "'accumulated substan.tial expertxse„' and has been "`delegated [with]

enforcement responsibil.ity."' Luscre-lffiles v. Ohio Dept: o fEcln:; I].th Dist. No..

2008-]E'-0048, 2008-Ohio-6781, !̂  24, quoting Shell v. Ohio Veterinary Med.

Licensin.g.8d.; 105 (3hio St.3d 420, 2005-Ohio-2423, 827 N.E.2d 766, 134. The

United States Supreme Court has held that "if the statute is silent or

ambiguous with respect to the. specih.c issue, the question for the court is

whether the agency's answer is based on a. permissible construction of the

statute." Chevron U.S.A., Inc. V. Natural Resource Defense Cou,ncil, Inc., 467
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U.S. 837, 843, 104 S.Ct. 2,778, 8"3:, L:Ed.2d 094 (1984): The statute is ambiguous

zfthe language is susceptibl:e to more than one reasonable interpretation.

Cleveland Parking Violations Bur., 2014-Ohio-6164, 20. In contrast, ifthe

statute's language is plain and unambiguous, the agency or court should not

apply rules of statutory interpretation. Id. at ^j 1.9. "

'"{-^22} In cases where a particular word in a zoning ordinance is

am.bi-guous, we have determined that the na;earzi:ng. of the word should be

construed in favor of the landowner. See, e.g., Oakwood v. Clark Oil &.Refining

Corp., 8th Dist. No. 53419, 1988 WL 18779 (Feb; 18, 1988), (construing

"fa:xa.anci.al office" in.favor of I.andowner). But in this case, "the issue is which

provision of the zoning code was appli.cabie. Where the BZA reasonably relies

on a code provision, its determination should hold so long as its decxsion is not

unconstitution.al, illegal, arbitrary, capricious, unreasonable, or unsupported by

the preponderance of substantial, reliable, and probative evidence on the whole

record.

{^23} As discussed above, the BZA reasonably relied. on: C.C.O.

343.01(b)(8) pLnd the evidence in:.the record. The BZA concluded that a helipad

. was not "norznally required for the daily local retail busiziess needs of the

resident locality only;" and that, therefore, a helipad was not "an accessory use

as of right in aLoca1 Retail Business District." B21A. Resolution. The trial court
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abused its discretion in determinzng that the administrative order was not
f ?

supported by reliable; probative, and substan.tial, evidence.

(¶24) The trial court's order is reversed. On reln,and, -tl.ie trial. court is

czrdered to reinstate the BZA's Resolution.

It is ordered that appellant recover from appellee costs herein taxed.

The court finds there were reasonable grounds for. this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

A. certified copy of this entry shall constitute the znan:date.pursuant to

Rule 27 of the Rules ef.A.ppellate Procedure.

KENl^,rETH A. RaCC4, JUDGE

J,AMES.J_ SWEENEY, J., CONCURS;
MARY J. BOYLE, P.J., i?rSSE_I'S
(See attached opinion)

MARY J. BOYLE, P.J., DISSENTING:

{¶25} I respectfully dissent. I would grant the Clinic's motion for

reconsideration and affirm the trial court.

{¶26) In this court's original decisibn, released on October 4, 2012, we

reversed the trial court, which had reversed the Board of Zoning Appeals'

resolution because we determined that "the zoning ordinance was annbiguous

Apj3X® 23
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()
and_the trial court was required to defer to the BZA's reasonable interpretation

of the or. dinance."

{t27} In its motion for reconsideration, the Clinic argues that the opinion

contained an obvious error because under long-standing Ohio law, when a zoning

provisionis ambiguous, courts must strictly construe it in.favor of the property

owner. 'I`he Clin.ic cites to Saunders o, Clark Cty. Zoning I)ept., 66 Ohio St.2d

259, 261, 421 N.E.2d. 152 (1981),which held:

All zoning decisions, whether on an administrative or jucIicial .
level, should be based on the following elementary principles which
underlie real property law. Zoning resolutions are in derogation of
the common law and deprive a proliertyawner of certain uses of his
land to which he would otherwise be. lawfully en.titled. Therefare,
such resolutions are ordinarily construed in favor of the property
owner. Restrictio.ns on the use of real property by ordinaxice,
resolution or statute must be strictly construed, and the scope of the
restrictions cannot be exteiided to include limitations not clearly
preseribed.

(Internal citations omitted.)

{1[28} The majority recognizes the long-standirigpxecedent that ambiguous

zoning ordinances should be construed in favor of the property owner, but then

distinguishos this case by stating that here, "the issue is which provision of the

zoning code was applicable." I disagree. As we stated in our October 4, 2012

opinion, "[tJhese two reasonable and, yet, different statutory positiozis taken by

the BZA and the trial court make clear that the ordinance is susceptible to more

than one ii-iterpretation and zs therefore, ambiguous."
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. . . ^ . ^ . ' . . . . . . . ' ' ' . . . ,y

(If 291 Therefoie, in light of the Clinzc's motiorz and upon further ref7.ection,

I wou€d affirm the trial court's-'ud1 gment reuersing the BZA's resolution because

it is my view that this court must strict3:y construe the ambiguous zonin.g

ordinances.in favor.of the property owner - the Clinic.
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KENNETH A. ROCCO, J.:

{^(11 fn this admirij strative appeal involving Cleveland's Zonang Code and

-a proposed helipad, the defendant-appellant Board of Zozzing Appeals, City of

Cleveland ("BZA") appeals.the trial court's- final judgment iri favoz° of plainti.ff-

appe-llee Cleveland Cli.nzc Foundation ("Clinic"). We conclude that the tri,al,

court abused'its discretion in reversing the BZA's decision, and so we reverse

the trial court's fin.al judgment.

{^2} On. October 26, 2010, the Clinic filed an appl.icationwith the City of

Clevelazzd's Department of Building and Housing ("City„) for the property

I.ocated at 18101 Lorain Avenue.. The property is owried by the Clinic and is

known as Fairview Hospital ("Fairview"). Fairview is located on the west'side

of Cleveland in the Kamm's Corners neighborhood. The applicatiorz sought

approval for three proposed construction projects, one of which was to build a

helipad on the roof of.a two-story building.z

{T3} On November 10, 2010, the City's Zoning Administrator denied the

Clinic's application and determined that Fairview is located in a Local Retail

Busi:ne.ss District, and that under the City's zoning code, the proposed helipad

was a prohibited use for a Local R.etail.Business District.

'The other proposed.projects were the construction of a two-story addi.tion to an
existing building, and the removal and reconstruction of a new parking lot with new
landscaping. The Zoning Administrator denied the Clinic's application for these
projects as well, but the Clinic was able to obtain variances from the BZA. On appeal,
the parties only contest the legality of the proposed helipad constrtxction project.
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{14} The Clinic appealecl to the BZA argu:zng that the helipad was a

permitted accessoi^ use in a Local. Retail Business I7istrict. On January 3.1,

2011, the BZA cor.ducted a hearing and determined that a helipad was not a

perxu..itted accessory use in a Local Retail. Business District. Accordingly, the

BZA held that the Zoning Adniinistrator was not arbitrary, capricious, or

unreasonable in denyirig the application to construct the helipad. The BZA

meynorialized its decision in a Resolution dated February 7, 2011 `(`BZA

Reso7:^z^zon").

M) The Clinic filed an administrative appeal in the court of carnmon

pleas. Zn a Journal Entry and Opinion ("J.E.") the coua:^ revepsed the BZA°s

decision and concluded that a helipad was a permitted accessory use in a Local

Retail Business District. The BZA fzied a notice of appeal and set fox-th foux

assig.nments of error for our review:

I. The Comraon Pleas Court erred when it detexmiued
that the standard of review for an appeal of an
administrative body's decision is abuse of discretion.

II. The Cnnmon Pleas Court abused its discretion. by
substituting its judgment for that of the administrative
agency, the Board of Zoning Appeals. .

M. The Common Pleas Court abused its dIscretion
vvhere the court ex ceeded its review authority by making a
judicial finding that a helipad was a permitted aecessory
use in a. Local Retail Business District.

IV. The Conmon Pleas Court abused its discretion
when if usurped the authority of the City of Cleveland's

f- q
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legislatu.re to determine and.halance the zoning needs ofi.ts
community in relation to public health, worals,, welfare or
public safetywhen it made a judicial finding thata helipad
was a: permitted accessc^ry use Yn a T;ocal Retail Buszx^ess'
Lzstrict contrary to the City of Cleveland Zoning CodeSs

{¶6} We conclude that the trial cotzrt abused its discretion in reversing the

B.ZA's Resolution, because the zoning ordinance was ambiguous and the trial

court was xequixed to defer to the BZA's reasonable in.terpretatioii of the

ordi:nance. Accordingly, we xeverse the trial court's final judgiuent. ^

{fii 7} All four assignments of error are considered together, as the analysis

inve3ved is -iuterrelated.

:A. Standards of & view

{T8} R-C. 2006.01 provides that an appeal from an order from any board

of.a polztical subdivision is made to the court of common pleas. In reviewing an

appeal of 'an adm:inistrative decision, "the court may fin.d that the order,

adjudication, or decision is unconstitutional, illegal, arbitrary, capricious,

un.reasonabl:e, or unsupported by the preponderance of substantial, reliable, and

probative evidence on the whole record." R.C. 2506.04.

{T 91 A trial court should not overrule an agency decision when it is

supportod by a preponderance of reliable and substantial evid.ence. Dudukovich

v. Lorccin Metro. Hous. Auth., 58 Ohio St.2d 202, 207, 3891'd.E.2d 1113 (1979),

The court cannot blatantly substitute its 3udgment- for that of the agency,

especially in areas of administrative expertise. Id.
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{TIIO} Our revzew in an R.C. 2506.04 appeal is "`:more limited in scope."'

Clevelcxnd Parking Vaolations Bur. "v, .Bcirnes; 8th T}ist. No. 045()2, 20I0-Ohio-

6184, T 7, quoting Kisil v. Sandusky, 12 Ohio St.3d .30, 34, 465 N:E.2d 848

(1984). We `"review the,judgment of the comrison pleas court only on"question.s

of Iaw," which does not anclude the same extensive power to weigh "the

pxeponderance ofsubstantial:, reliabZe and probative evidence," as is granted to

-the. common pleas court."' Id., quoting, Kisil at L. 4. Our review is constrained,

therefore, to determining whether "the.i.ower cou.rtabused its discretion in

finding that the administrative order Nvas jnot] supported by reliable, probative,

and substantial evidence." Id., citing Wolsteizt v. Pepper Pike City Ccaurtcil, 156

Ohio ,App.3d. 20, 2004-9hio-36I, 804 N.E.'2d 75 (8th I7ist.).

{¶Ix} When an agency is charged with the task of interpreting its own

statute, courts must give due deference to those interpretations, as the agency

has "<accumulated substantial expertise", and has been "`delegated [with]

enforcement responsibility."' Luscre-Miles v. Ohio Dept. of Edn., No. 2008-P-

0048, 2008-Ohio-6781, 124, qu.oting Shell v. Ohio Tjeterinary Med. Licensing

Bd., 105 Ohio St.3d 420, 2005-C)hio-2423, 827 N.E.2d 766, 134, The United

States Supreme Court has held that "if the statute is silent or ambiguous with

respect to the specific issue, the question for the court is whether the agency's

answer is based on a permissible construction of the statute." CheUron, U.S.A.,

Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837, 843, 104 S.Ct.

..^P-M. 33



^

^^.
2778,. 81 L.Ed.2d.s94 (1984).. The statute is ambiguous if the Ianguage is

susceptible to. more than one reasonable interpretation. Cleveland Parking

V4latians Bur., 20I0-Qhio-6I64, 20. In contrast, if the statute's I:anguage is

plain and uiiam.biguous, the agency or court should not apply.rules of statutory
-•,

interpretation.. Id. at ¶ 19.

11121 Applying these standards to the instant case, if the ordinance at

issue is ambiguous, the trial court was required, as a inatter of law, to give due

deferen.ce to the BZ:A's determination of whether a helipad was a permissible

accessory use. In reversing the BZA's determination, the trial court determined

that the ordinance was unambiguous and that under the plain rnearzing of the

ordinance, a helipad was a permissible accessory use under the ordinance: We.

disagree, as the ordinance is susceptible to more than one meaning, and is,

therefore, ambiguous. The trial court was required to defer to the BZA's

reasonable interpretation; because the trial court did not give proper deference,

it abused its discretion. In order to make clear the ambiguity,we separately

discuss the competing statutory interpretations.

B. Campetin^ Sta^utar ^nterpretatians

13} Fairview is Icicated in an area zoned as a Local Retail Business

, J
^.

District. Under the Cleveland Codified Ordinances ("C.C.O."), a Local Retail

Busiiaess District is defined as "a business district in wh.ich such uses are
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permitted as are normally required for the daily local retail business needs of
... ' _ . ' ' 4' .

the residents.of the loccxlity only." C,C.O. 343.01(a) (em_phasis added.)

1_Trial CourtlCZinic's Ircterpretation

{17:4} Under C.C.C. 343.01(b)(1), "alluses permitted in the Multi-Family

District and as regulated in that District" are permitted uses in the Local Retail

Business District. Under C.C.O. 337.03,. hospitals are included in the list of

permitted uses in a 1Vlulti-Family District, as are "[a]ccessory,uses permitted in

a Multi-Family D'istrict." C.C.C^. 337.^$(e)(v), (f). Permissible accessory uses

for a hospital are those "use[s] customarily incident to a use authorized in a

Residence District except that no use. prohibited in a Local Retail Business

District shall be.permitted as an.accessory use." C.C.O. 337.23(a)(10).

{¶15} The tra.al court determined that there was no sta:tutory ambiguity;

it could resolve the conflict betwee:n the parties through a"plain reading of the

Code itself, an.d [by] folJ.owing the exact language of the Code," J.E. at 5.

Relying on C.C.O. 343.01(b)(1), the trial court determined that because a

hospital is a permitted use in a Multi-Family District, then it is also a permitted

use in a Local Retail Business District. The court then determined (and the

Clinic agrees) that a helipad is "customarily incident to" a hospital, and that,.

therefore, a helipad is a permitted accessory use in a Local Retail Business

Distri.ct.
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s^. 2. BZA/City's Interpretcction

}116} In contrast, the BZA relied on C.C.O. 343.01(b)($) and upheld.the

Zoniiig Administrator's deterznination that a helipad is prohibited in a Local

Retail Business District. C. C.O, 3.43M(b)(2) sets forth various uses that qualify

as retail business for local or neighborhood needs in a Local Retail Business

District: The`se uses include a variety of retail establishments, eating

establishinents, service estabIzshments, business offices, automotive services,

parking garages, charitable institutioias, and signs. Accessory uses are also

per°mitted: under C.C.O. 343.01(b)(8), but "only to the extent necessary normally

accessory to the limited types of neighborhood service use permitted under this

division." C.C.O. 343.01(b)(8),

.{¶17} Relying on C.C.O. 343{b)($).OI, ffie BZA found that under the

zoning statute,. a helipad was not a perznissible accessory in a Loca.l Retaii:

Business District. SpeczficalIy, the BZA determiraed that the ev3dence set forth

that a helipad was not "normally required for the daily i,ocal retazl business

needs of the resident locality on1y," and so a hel.ipad was not "an accessory use

as of rightin a Local Retail Business District."2 BZA. Resolution.

zTt be.ars.repeating here that a Local Retail Business District is defined as "a
business district in which such uses are permitted as are narmally required for the
daily local retail business needs of the residents of the locality only." C.G,Q, 343.01(a)(Emphasis added.)
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C. The_Ordinance.is Arnbi uous
. ^ ^

ft18} These two reasonable and, yet, different statutory positions taker^

by the B^A and the trial court make clear that the ordinance is susceptible to

more than one interpretation and is, therefore, ambiguous. In fact, the trial

court's journal entry and opinion highlights the ambiguity.

(¶ 1:9) The opinion refers to the City's argument that C. C.O. 343.01(b)(8)

applies, and. that accessory use:s are authorized "on].y to the exten.t necessary

normally accessory to the limited types of neighborhood service use permitted

under this division." Without explanation, . the trial court dismissed this

interpretation, stating that "[d]espite this argument, it is clear from a plain

reading of the Code that it allows (1) all building and uses in a`Multi-Family'

District as permitted in a`,Local Retail Business District;' and (2) the addition

of a helipad is classified as an accessoxy use J.E. at 5. The trial court

concludes that the a:nswer is "cl.ear," and proceeds to apply C.C.O.: 343.01(b)(1),

but it fails tci explain how the BZA's determination, that C.C.O. 343.01(b)(8)

applies, is uncnns-'titutional, illegal, arbi.trary, capricious, unreasonable, or

unsupported by the preponderance of substautial, relia:ble,. and probative

evidence on the whole record.

ft24) Because the ordinance is ambiguous, the trial court was requi:red,

as a matter of law, to give due deference to the BZA's interpretation of the

^ e
r
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^r dina.uce, fihe trial court failed to do so, and so it abused its discretzon in

reverszng the BZA's declsion..3

(T21)The trial court's ord.er: is reversed. On remand, the trial court is

ordered-to reinstatc the B2A.'s Resolution.

It is ordered.that appellant recover froni appellee costs herein taxed.

'T'he court finds there were reasonable grounds for this appeal.

It is ordered that a special znandate be sent to said court to caxry this

3udgmen.t into execution.

A certified copy of this e.ntry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KENNEETH A:. ROCCQ, JUDC-E

JAMES J. SWEENEY; J., CONCURS;
M.ARY J. BOYLE, P':J., CONCURS IN
JUDGI.VIENT ONLY

3The Clinic is free to petition the Cleveland Ci.ty Council to' amend the zoning
code if it waixts to continue top'u,xsue the helipad project. The legislat%,ve brar^.^h. is in
the best positio^. to weigh the competin.g interests at stake in draftg^g zoning laws for

; the city.
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THE CLEVELAND CLIN4C

K3UNDATiON, ETAL

Appeilants

V:

ROARp OF ZONING ttPPEALS,

CiTI' OF CLEVELAND, OHIO, ET AL.

Apellees

IN THE COURT OF COMMON PLEAS

ri iMai-tr7rp r.citJnCiY

} CASEN0,749791

}

} !U4)GE HOt•UE LGAl,L4(iHER

}

JOURNAL ENTRY AND OPINION

}

} .

}

}

*^-^ ^>--¢^t ^^,Q^i •= beft+ra thic cnurr foiinwina the Citv Of Cleveland Zoning Board's deterrninatiQn

that Fairview Hospitals' addition of a E►eiipad to an approved hospital additiian is not a "permitted use"

under the Gty's Zoning Code. The Cieveland Clinic Foundation has.appealed the Board's ruling and the

matter is currently before this Court on appeaE. For the reasons that fnltow, this Court reverses the

decision o€ the Board of Zoning Appeals and finds that the proposed taeiipad is a permitted accessory

aica 'sn a i:nr2l Retail Business District.

t. FaCtS

The record reveals that on October 26, 2010, the Cleveland Ctinic Foundation (hereafter "CCf") sought a

building permit from the City of Cleveland's Department of Building and Housing for the construction of

an addition to its Fairview NospFtai'Lotation. The hQspitai itself is located iri an area zoned as "t.ocat

Retail 8usiness District" and the permit was for a 153,470 square foot addition to the hospital facility.

Soecificailv, the CCF sou&ht approbal for three construction projects:

^

I^001lOfl6
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{1} A two stoty addition ta the existing hospital buipding consisting of a first fioor addition of a 52-

bed emergency department, and a second,flaor addition to be used as a 26-bed intensfve cara-
unit.

._ ., . ,1-
`t1r .,..Th^a romn^eal anr{ raonnctt^te(`Pinn nfa nRw Flarkiniz lot with.landscaning: and

(3) The construction of a helipad an the roaf of the 2-story addition.

C3n Noverrtber 10, 2020, the CCF's reguest was denied due to."non-tonformance." Specifically, the City's

Zoning Administrator cited to three areas of non-oonformance: Zoning Code sections 357,07(a),

9.43.01(b)(8), and 349,04{d}.

On Uecember.l0, 2011, The CCF appealed and contested the three items listed in the Wotice of Non-

Conformance, Consequently, the CCF sought a variance for the parking and setbacic issues, and wholly

cha:ifenged the notice as it refated to the helipad.

A pubiic hearing was held on ;iantrary 31, 201I. The Board granted the variance for the setback issues

and determined that the amended parking plans wero'acceptabie. Nowever, the Board determined that

the heli{iad was not a permitted accessory use in a Locai Reta"slBusiness DiStrict. The Zoning

Administratar found tbat the "f a]ddition of accessory use of helipad and helicopter transit require(dj

s"sZA approval" because "jaJccessory uses in the Local Retail Business Otstrirt are perrnitted onCtr to the

^"cc:%*„ „nrrnainr ic;rl acressorv to the limited tYOe of neighborhood service use permitted
aznder this division." More specifically, the Board found that,

"►IVNEREAS, C.O.O. 343.01{b}(8} allows accessory.uses in Locai Retail Business Distriits that are
"on ►y to the extent neeessary to the limited tyges of neighborhood service uses permitted under
this division," and Section 343.01(6){2) characterizes various uses that are retail busittess for
local or neighborhood needs; and,

WHEREA5, an accessory use of a heliport Is not authorized as of right in Local Retail Business
i3istr►cts because those uses that the Zoning Code characterizes as retail businesses for local or

neigEjborhood needs would not invoive a hefiport as normally required for the daiiy local retail
business needs of the residents of the Eocality, now therefore,

BE IT RESOLVED by the City of CleveEand Board of Zoning Appeals that after consideration of the
relevant evidence presented at the hearing, a variance froarr the specirtc setback along Lorain

2
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Avenue fnrthe orouosed two starv new cortstruction of the Fairview Nospital camous is m,erited

and granted, and the Parking P(an satisfied the off- street par.king requirerdents of Section
3$9.04(d). and under Sectiora 343.01, a hefipad anti helicopter transit is rrat an accessory use
authorized as of right in a Local Retail Business District."

On F,^.Hruarv 7_ 201i. the Board ratified their decisions and on March 2. 2011. the CCF filed an appeat

Aursuant to R.C. Sect. 2506. This matter is before this Court on the CCF's appeai.

1• Standard of Review

zi^p;1i nf ;ln arirninistrative 6adv's decisinn is reuiewed for abuse of discretson.
Sturdivant V. Toledo

^ 16o0rd of Education
(2004),157 Ohio App.3d 401. A reviewiitg Court ischa

rged with the obiigation,

ri^ erG:iant tn R(' 7yt}, 04: tn di,t*rYT1ing. as a matter of law. whether the agen& cprrect{v apxaiied the taw

^ to the facts. Sturdivant, supra at 408.

(. ._

R.C. Cdtagstet 2506 goverras appeais of decisions by agencies af patitical subdivisions, See,
Whfte v.

Summit Cty., 9th Dist. No. 22398, 2005-C3hio-5192. The standards of revtev,r appiied by the triai court and
the appellate court in a ft.C.'2S0S adrninistrative appeal are distinct.

I unga^n v. Bd. of taning Apiaepn,
9th Dist. No. pSC.A008640, 2fl05-t3hif;-4542; see, also,

Henfey v. Youngstouen Bti, af Zorring Appeals

(20D{I}, 90 Ohio St.3d 142, 147. The trial court considers the entire record befiarg it and "determines
whe€her the

administrative order is unconstitutionai, illegal, arbitrary, capricious, unreasonable, or

unsupported by the preponderance ofsubstantiat, reliable, and probative evit#Qnce:' td. R.G. 2506;04

empowers the co.urt.of common pteas to 'affirm, reverse, vacate, or modify the order,'` or remand

the cause to the officer or bodY appealed from uvith insthructions to enter an order, **conyistent with

the findings or opinion of the ctrurt."

3
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IL ArtatysiS

.^ ^

tha n,eAcr;nn ranw h4nrf% thtc ^t,rt is whether a hefiqad is a aersriitted acCessary use to a fsosprta! in a

Local Retail Business District. In that vein, the CCF has raised one assignment of erroi° which alleges:

`°fhe Board,of Zoning Appeals erred when it determined that Fairview Fiospitat's proposed

heflpad is not a permitted use in a Local Retai! Business District."

First and foremost, it is necessary to analyze the pertinent zoning ttassifications at issue. A review of

the record-indicates that the areaat issue is zoned and classified as a"4.oca1 Retail Business District"

lt"tiar'nnina Coda Section 343.011a1. this is de€ined asfvtlows:

'Locai Retail D'istritt'" means a business district in which such uses are permitted as ard

normally required for the daidylocat retaii business needs of the reslderits of the iocatity onty."

Section 343.01(W(1j further outlines the t'fpes of biashnesses permibted in a tocai Retal6 Susine$s District

and states;

^Eb! aermitted 1Buildfnes and Uses. The foilowing bu3idir►g and uses are perniilited in a i oea4 {tetapf

Business 11`rstrict; and no tauiidirugs or premises shall hereafter be erected, altered, used, arrarrgecf

or des°rgried to be used, in whole or in part for other tisan one or more of the following spedfiied

?.°l l..° . . .. C ^ryrmidpet in tFeiS Zonin¢ CotfE, all uses per ►iiitted in the Mufti-Fantiiy

District and as regulated In thatdistrict, except that "kindergartens, day nurseries and

children's boarding haames" shall be permitted without the requirethent for a specified

setback from an adjoinirsg premises in a Residence District not used for a stmi8ar purpose,"

While there is no dispute that the land in questions is zoned °`Lacal Retail Business District," a simple

review af the Ianguage contained in 343.Di(b){1) of the Code, shows that this section specifscallyai(ows

all buiiciirag and uses in a",Multi-Famify District" as permissible in a"Locat Retail Business District."

4
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Snarifsr tn this cise and as areued hv the CCfi under Zoning Code Sections 337,08(e)(5) ati# (Q; both

hospitais and their accessory uses are listed as °perm€tted" uses in Muft€-Pam€ly 17istricts, iVloreover,

section 325.723 of the Zoning Code defines, "use, i}rincipal" as "(tjhe main use of a€ot or parcel as

distingu€shed`from an.4ccessery.Use, (Emphasis added).

Accessory C4se, hovrever,.€s defined €n Chapter 325 of the Zaning Code in two vsrays: Section 325.(}2

-.deflnes "Aecessor4t Use or Bu€€din,g" as "a sutsord€riate use or building custornari€y incideni taand

located on tne same lot with the itta in use or bu€id€ng,'° and Section 325,721 defines, "Use; Accessoryr' as

u(a^ subordinate-€and use tucated on the sarrie lot or parce€ as a Principal Use...and serving a purpose

customarily incidental to that of a Principaf Use."

^ . ^
`a .

The City argues that Section 343.01(b)(s) ba rs the CCi='s addition of a he€ipad by providing that;

"{S} Accessory uses, only to the extent necessary normally accessory t<a the limited tyipes of ,

neighborhood serv?rce use permitted under this division."

Despite this argument, it is clear from a plain reading of the Code that it attowsc (1) all building and uses

in a•`fylult€-PamJiy DEstrfct" as permitted In a°t,ocai Retail gusiness Oiskrict; ° and (2) the addition of a

helipad is classified as an accessory use as permitted under 325.722 or 325.02,

I€1. Conclusiaan

In 5um,.a plain reading of the Code itself, and following the exact language of the Code, hospitaEs and

their accessory uses are expressly permitted In the City's Mu4ti4arnily District; and aie therefore

p.errniss6bfe In the Cit(s areas that are zoned "Local Retail Business ®€str€ct." The record before this

Court establishes that the addition of a helipad is an accessory use.and therefore permissible in the

€nstant case,

5
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Fo_r.tha reasoas as outlinetf above,. the Cpttrrt pnds that the 60ard's dec:`sion was, ncst suppcsrtec{ by the
r-..r_....^._. _.-_ _

.

nrnnnnrEoranra n6
r^ohct^ntial rssiixkta xnr{ nrt^hatitra ucrirJpnrp:kttrj t}yp -dpric;nn Eg }^peP^l1J ra4jpt^;

F2tiai. .

Judge HoUie L. Gallagher Date

RECEIVED FOR FfLlNG.

FE$16 2Q92

aY
^^

IJEP.

. . 6

^INPX° 44



CT.MLA2vD BQARD OF 70293Ci AP2EAI3

CAI.ENDAR ?VO 1o^^
18141 LORAIA7AVE;NT7r RccO^L'?TOIJ FMu^M l

W1fERBAS, Fairvi®w Fioapita.l, Cleveland ClinSc Fozutdation, (Appallantal appealsd to erect a.163,470 aquare fm,t addition to an
euating hos}sita7 and, an accessory he3ipad o.A the building roof located an an acreage pasicedin a Local Retail Business District and
contrary to Sectian 357.07(a), the proposed addition is w.ithizi the speafic .lb.foot setback line alang Lorain Avenue; and aubject to
Section 343.016)(8) the addition of a helipad and helicopter traneit aoceasory use requires a determination that it is an authorized use
under the Zoning Code or satiaHea the critezia to support.a variance; and a coznpsehensive parking plan is necesaary, sh.ovri.ng the
method for meeting Yhe parking requirements uader Section 349.04(d) for all uses of the facilityfor wbicb parldng ia rn tbe amount of
one for each four beds, one for eacb three employees or doctors; and an additionel 88 beds requires 22 addztion.sl pff stz-eet parking
spaces plus added spacea for cmployeea in the new addition and additional requirenzants that msy axist far aseae of the hospital
considered "clinic, bea).tb or medical centes'° or satisfjpng the crit.eria for a variance there fxo.m; and,

VMTZEA.S, after public notice and written notice mailed to eighty-three directly affected property owners, a public hears.ng was held
January 31, 2lll.t, and Appellants asserted that they are eligible for a variance ¢rom the setback requ.ircments, that their proposal
satisfiea the parking requizements, th.at helipad and belicoptertraasit aceesaory use ia permitted as ofright in tbs use distaict; and
that no va.tia.nce frcm the Zoning Code'a parking requirementa or uaa restrietions are necessary; and, .

WHE33.^'..AS, in the record of permit history fnr the pzoperty in question, evidenee ahowa that an axisting building encroac,hea within
the epecific 15 foot setback along Lorain Avenue, and pursuant to Sect;oza 329.04(c) this precedent establiahes autbority for this Board
to grant a variance from the setback requirement; and local conditinns including the topogzaphy and parc.el s.bape craate a unique
hazdahip and practical di.fficulty farAppellanta to comply with the eetbaa requirement and defiial of the aetback variance will depxive
subetantial property rights; and granting the variance vPill not conffict with the purpoae and intent of tbe Zoning Code, noting that
even a+ith t.lie overhang, the sncroachmeut ia ati1111 feet from the *ight'of• way; and.

VVHTTt'^]u'AS, a Paxking Plan sub:mitted by the Appellants, pursuant to the ac^judication notice issued November 10, 2010 by the
Clevaland I?®parisnont ofBuilding and Housing, aboars the rnnatruction ofnew parking spaces and a new parking garage which will
aatiefy or exc*ed the requirements of C.O.O_ Sectaon 349.04(d) and therefore satisfactory evidence shows that no paz7ung varianoe is

iaaxy if tl.ppellants conatxuct the new parking facilitiee zu accartlance with the 1'arking 1'lan; though thern is ample evidence tbat a
a.,rki.ng shortage currently exists and deapite that the Parking Plan maets the letter of the law, the Appellants ahould cantinue to
work with the community to resolve the apparent parking probleme; and,

WHEREAS, the 5rat eonatruction for Fairview Hospital began in 1952 when the property was in split zoning between generaI retaa7
and residentzal districta; and the eurrent zoning for a Local Retail Businesa District has been in effect sizue 1964, and on several
occasions tbra $oar3 has granted variancee necesear,y to accommodate growth of the hospitaZ; and,

WREFtE? S, C.O.O. 343, 01W(8) allows aocesaozy uses in Local ltetail Buaineae Districts that are "only to the eatent necemsary,
accessory to the limited types of neighborhood aervice use permitted under this division", and Section, 343M (s)(2) characte.rizes
various uaes that axe retail buaineae foz local or neighborhood needs; and,

WHEREA$, aa acceaeory use of a heliport is not authorized as ofsightin a 7.oca1 Retail Diatrict becauae those ueea that the Zoning
Code cfiaracterizes aa retail buainessas for local or neighborhood needs would not involve a.helipnrt as normally required for the daily
local retail buainaaa nei,de of the residents of the local.iV, now therefore,

BE IT RLSOLVED by the City of C,leveland Board of Zoning Appeala tliat after consideration af the znlevant evidence presented at the
hearing, a variance from the specific setback along Lorain Avenue for t.be propoeed two-stary new construction on t3ae Fairview
Nespits.l ^fl.mFua is cisrited and giaat edi and the Pax'xing Pla-o satisfios the off•atreet parldng requ.irements of 5ection 349.04(d) and
under Section 343,01, a helipad and helicopter traaait is not an acreaaory use autborized aa ofzight in a Local Retail Busi.ness I)istrict.

1'eaa° J3obbina, Donovan, Johnson, Shaver Wasb.ington
I`iaya:

Approved and adopted by the .Board of Zoning Appeals February 7, 2011.
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CITY OF CLEVELAND
DEPARTMENT OF BUILDTI'v'G AND HOUSING

ZONTNO REVIEW
NOTICE OF NON-CONFORAIANCE

Examined By Richard M. R.iccardl
November 10, 2010

Owner: Cleveland Clinic

Loeatfon: 18101 Lorain Avenue

Zoning: I,ocal Retail Business

Address: 9500 Euclid Avenue

Area: C Height: 4

Application to erect 153,470 square foot addition to existing hospital aad accessory
belipad on roof denied due to the following:

Zoninm Code Text

357>07(a) A specific building line, when indicated on the Zaning Map, shall
be the setback Iine for that street frontage. Proposed project
encroaches into specific 15 foot setback along T.orain Avenue.

343.01(b)(8) Accessory uses in the Local Retail Business District are permitted
only to the extent necessary normally accessory to the rimited type
of neighborhood service use pernutted under this division.
Addition of accessory use of helipad and helicopter transit requires
BZA. approval.

349.04(d) Hospital use requires accessory off-street parking in the amount of
one for each four beds, plus one for each three employees or
doctors. Additional 88 beds requires minimum addition of 22
additional accessory off-street parking spaces, plus additional
spaces for amount of employees for new 153,470 square foot
addition. Additional requirements exist for parts of hospital
considered "clinic, health, or medical center". Comprebensive
parking plan showing all uses of facility and method of meeting
parking requirements should be reviewed and approved by the
Board of Zoning Appeals.

An appeal of this Notice of Non-Conformance may be ina.de to the Cleveland Board
of Zoning Appeals, Room 516 Cleveland City Hall, 601 Lakeside Avenue, Cleveland,
Ohio 44114 pursuant to Section 329.04(d) of the Cleveland Zoning Code.

Richard M. Riccardi
Loning Administrator
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R.C. 1.49 Determining legislative intent.

If a statute is ambiguous, the court, in determining the intention of the legislature, may
consider among other matters:

(A) The object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or
similar subjects;

(E) The consequences of a particular construction;

(F) The administrative construction of the statute.

Effective Date: 01-03-1972
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R.C. 2506.01 Appeal from decisions Lf agencyr2f political subdivisions.

(A) Except as otherwise provided in sections 2506.05 to 2506.08 of the Revised Code,
and except as modified by this section and sectiorls 2506.02 to 2506.04 of the
Revised Code, every final order, adjudication, or decision of any officer, tribunal,
authority, board, bureau, commission, department, or other division of any political
subdivision of the state may be reviewed by the court of common pleas of the
county in which the principal office of the political subdivision is located as
provided in Chapter 2505. of the Revised Code.

(B) The appeal provided in this section is in addition to any other remedy of appeal
provided by law.

(C) As used in this chapter, "final order, adjudication, or decision" means an order,
adjudication, or decision that determines rights, duties, privileges, benefits, or legal
relationships of a person, but does not include any order, adjudication, or decision
from which an appeal is granted by rule, ordinance, or statute to a higher
administrative authority if a right to a hearing on such appeal is provided, or any
order, adjudication, or decision that is issued preliminary to or as a result of a
criminal proceeding.

Effective Date: 03-17-1987; 08-17-2006
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R.C. 2506.04 ®rder, ad.iudgcatl®n, or decision of court.

If an appeal is taken in relation to a final order, adjudication, or decision covered by
division (A) of section 2506.01 of the Revised Code, the court may find that the order,
adjudication, or decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or
unsupported by the preponderance of substantial, reliable, and probative evidence on the
whole record. Consistent with its findings, the court may affirm, reverse, vacate, or modify
the order, adjudication, or decision, or remand the cause to the officer or body appealed
from with instructions to enter an order, adjudication, or decision consistent with the
findings or opinion of the court. The judgment of the court may be appealed by any party
on questions of law as provided in the Rules of Appellate Procedure and, to the extent not
in conflict with those rules, Chapter 2505. of the Revised Code.

Effective Date: 03-17-1987; 08-17-2006
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§ 325.02 Accessory Use or Building

"Accessory use" or "building" means a subordinate use or building customarily incident to
and located on the same lot with the main use or building.

(Ord. No. 1105-57. Passed 4-14-58, eff. 4-15-58)
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§ 325.7 21 Use, Accessory

A subordinate land use located on the same lot or parcel as a Principal Use (except as may
be specifically permitted hereunder to be located on a separate lot) and serving a purpose
customarily incidental to that of the Principal Use.

(Ord.1Vo. 3077-A-89. Passed 6-17-91, eff. 7-27-91)
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§ 335.01 Designation of Use Districts

The City is hereby divided into the Public Land Protective District and into seventeen (17)
use districts which shall be known, in order of restrictiveness, beginning with the most

restrictive as:

Limited One-Family Districts;

One-Family Districts;

Two-Family Districts;

Townhouse (RA) Districts;

Limited Multi-Family Districts;

Multi-Family Districts;

Downtown Residential (DR) Districts;

Residence-Office Districts;

Parking Districts;

Local Retail Business Districts;

Shopping Center Districts;

University (College) Retail Districts;

General Retail Business Districts;

Residence-Industry Districts;

Semi-Industry Districts;

General Industry Districts;

Unrestricted Industry Districts.

(Ord. No. 338-97. Passed 3-26r01, eff. 4-2-01)
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§ 337.01 Limited One-Family Districts

(a) Permitted Buildings and Uses. In a Limited One-Family District the following

buildings and uses are permitted:

(1) One-family dwelling houses and their accessory buildings and uses. Except as
otherwise provided in this Zoning Code, no main building or premises in a
Limited One-Family District shall hereafter be erected, altered, used, arranged or
designed to be used, in whole or in part for other than a dwelling house occupied
by not more than one (1) family;

(2) Schools, dormitories constructed or operated by an existing permitted school,
libraries or museums and police protective facilities therefor, providing they are
not conducted as a gainful business, places of worship, if permitted by the Board
of Zoning Appeals after public notice and public hearing under appropriate
safeguards and such special conditions as the Board deems necessary, and if in
the judgment of the Board such uses and buildings are appropriately located and
designed and will meet a community need without adversely affecting the
neighborhood.

(b) Proximity to Other Buildings. Every dwelling house hereafter erected in a Limited
One-Family District shall be not less than twenty (20) feet from any other main
building in the District.

(Ord. No, 918-59. Passed 6-1-59, eff. 7-12-59)
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§ 337.02 One-Family Districts

In a One-Family District, the following buildings and uses and their accessory buildings and
uses are permitted:

(g) The following buildings and uses, if approved by the Board of Zoning Appeals after
public notice and public hearing, and if adequate yard spaces and other safeguards
to preserve the character of the neighborhood are provided, and if in the judgment
of the Board such buildings and uses are appropriately located and designed and
will meet a community need without adversely affecting the neighborhood:

(1) A temporary or permanent use of abuildi.ng by a nonprofit organization for a
dormitory, fraternity or sorority house, for the accommodatiorl of those enrolled
in or employed by an educational institution permitted in the District;

(2) Fire stations, police stations;

(3) The following buildings and uses, if located not less than thirty (30) feet from
any adjoining premises in a Residence District not used for a similar purpose,
and subject to the review and approval of the Board of Zoning Appeals as stated

above:

A. Public libraries or museums, and public or private schools or colleges
including accessory laboratories, provided such private schools or colleges
are not conducted as a gainful business;

B. Recreation or community center buildings, parish houses and grounds for
games and sports, except those of which a chief activity is one customarily
carried on primarily for gain;

C. Day nurseries, kindergartens;

D. Hospitals, sanitariums, nursing, rest or convalescent homes, not primarily for
contagious diseases nor for the care of drug or liquor patients, nor for the
care of the insane or developmentally disabled;

E. Orphanages;

F. Homes for the aged or similar homes;

G. Charitable institutions not for correctional purposes.

(Qrd. No. 814-10. Passed 10-4-1.0, eff. 11-3-10)
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§ 337.08 Multi-Family District

Except as otherwise specifically provided in this Zoning Code, no building or premises in a
Multi- Family District shall hereafterbe erected, altered, used, arranged or designed to be
used, in whole or in part for other than one (1) or more of the following specified uses:

^:**

(e) The following buildings and uses if located not less than fifteen (15) feet from any
adjoining premises in a Residence District not used for a similar purpose:

(1) Public libraries, public museums;

(2) Public or private schools or colleges, including accessory laboratories, not
conducted as a gainful business;

(3) Kindergartens, day nurseries, children's boarding homes;

(4) Fraternity houses, sorority houses;

(5) Hospitals, sanitariums, nursing, rest or convalescent homes, not primarily for
contagious diseases nor for the care of epileptics or drug or liquor patients, nor
for the care of the insane or feeble- minded;

(6) Orphanages;

(7) Homes for the aged and similar homes;

(8) Charitable institutions not for correctional purposes.

(f) Accessory uses permitted in a Multi-Family District.

(Ord. No. 457-09. Passed 6-1-09, eff. 6-5-09)
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§ 337.23 Accessory Uses in Residence Districts

(a) Permitted Accessory Uses. The following accessory uses and buildings are permitted
in a Residence District. Such permitted accessory buildings shall be located on the
rear half of the lot, a minimum of eighteen (18) inches from all property lines and at
least ten (10) feet from any main building on an adjoining lot in a Residence District.
Accessory buildings shall not occupy more than forty percent (40%) of the area of
the required rear yard and, in the case of a corner lot, shall be located back of any
required setback or specific building line. For side street yard regulations consult
Sections 357.05 to 357.07.

(1) Within a main building, the office of a surgeon, physician, clergyman, architect,
engineer, attorney or similar professional person residing in such main building
and employing in the office not more than one (1) nonresident office or
laboratory assistant.

(2) Customary home occupation for gain carried on in the main building or in a rear
building accessory thereto and requiring only customary home equipment;
provided that no nonresident help is employed for that purpose, no trading in
mercllandise is carried on and no personal physical service is performed and, in
a Limited Qne-Family District or in a Qne-Family District, no sign or other
outward evidence of the occupation is displayed on the premises.

(3) Agricultural uses, subject to the regulations of Section 337.25 and Section 347.02
regarding the keeping of farm animals.

(4) Private incinerators for the burning of refuse and garbage produced on the same
premises, provided that the construction is such as to assure immediate and
complete combustion and freedom from offensive smoke, ash, unburned
particles and odors, and a permit therefor is granted by the Commissioner of
Errvironment.

(5) Fences and walls, as regulated in Chapter 358.

(6) Garages and parking spaces for the occupants of the premises and, when the
premises are used for other than residence purposes, for their employees,

patrons and guests.

A. In a Dwelling House District the floor area of a private garage erected as an
accessory building shall not exceed six hundred fifty (6S0) square feet unless
the lot area exceeds four thousand eight hundred (4,800) square feet in
which event the floor area may be increased in the ratio of one (1) square
foot for each twelve (12) square feet of additional lot area.

B, In Multi-Family Districts, garages and parking spaces erected or established
as accessory uses shall be subject to the restrictions specified in Sections
343.19 to 343.21 and Chapter 349.

(7) Garage Sale or other Residential Property Sales, as defined in Section
676B.01(a), as long as they conform to the provisions in Chapter 676B.

(8) Signs permitted in accordance with the requirements of Chapter 350.
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(9) Any other accessory use customarily incident to a use authorized in a Residence
District except that no use prohibited in a Local Retail Business District shall be
permitted as an accessory use.

(b) Accessory Building Erected Prior to Erection of Main Building. An accessory building
may be erected prior to the construction of the main building only if;

(1) The accessory building is erected on the rear half of the lot;

(2) The accessory building is so placed as not to prevent the practicable and
conforming location of the main building;

(3) The main building is completed within two (2) years from the date of issuance of
the permit for the accessory building.

(Ord. No. 814-10. Passed 10-4-10, eff.11-3-10)
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§ 343.01 Local Retail Business District

(a) "Local Retail District" means a business district in which such uses are permitted as
are normally required for the daily local retail business needs of the residents of the
locality only.

(b)1'ermitted Buildings and Uses. The following buildings and uses are permitted in a
Local Retail Business District; and no buildings or premises shall hereafter be
erected, altered, used, arranged or designed to be used, in whole or in part for other
than one (1) or more of the following specified uses:

(1) Except as otherwise provided in this Zoning Code, all uses permitted in the
Multi-Family District and as regulated in that district, except that "kindergartens,
day nurseries and children's boarding honies" shall be permitted without the
requirement for a specified setback from an adjoining premises in a Residence
District not used for a similar purpose;

(2) Retail business for local or neighborhood needs to the following limited extent:

A. The sale of baked goods, confectionery, dairy products, delicatessen, fruits,
vegetables, groceries, meats;

B. The sale of dry goods and variety merchandise, excluding department stores;

C. The sale of men's and boy's furnishings, shoes, hats, women's ready-to-wear,
furs, millinery, apparel, accessories;

D. The sale of china, floor covering, hardware, household appliances, radios,
paint, wallpaper, materials and objects for interior decorating;

E. The sale of books, magazines and newspapers, including adult book stores
subject to Section 347.t37. cigars, drugs, flowers, gifts, music, photographic
goods, sporting goods, stationery;

F. Eating places, lunch rooms, restaurants, cafeterias and places for the sale and
consumption of soft drinks, juices, ice cream and beverages, but excluding
buildings which provide entertainment or dancing and buildings.in which
beer and' in.toxicating liquor are sold for consumption on the premises,
provided such building for the sale of beer or intoxicating liquor is within five
hundred (500) feet of the boundary of a parcel of real estate having situated
thereon a school, church, library, nonprofit recreational or community center
building or public playground;
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G. Service establishments: barber or beauty shops, custom tailors, laundry
agencies, self- service laundries, hand laundries, shoe repair, ice stations and
dry cleaning, pressing or tailoring shops in which not more than five (5)
persons are engaged in such work or business at any one time, and in which
only nonexplosive and nonflammable solvents are used and no work is done
on the premises for retail outlets elsewhere and pet shops, provided noise
and odors are effectively confined to the premises. As used in this division
(b) (2)G., "pet shops" does not include businesses which board dogs and cats
overnight or any pet hospital,

(3) Business offices: banks, real estate, insurance and other similar offices, and the
offices of the architectural, clerical, engineering, legal, dental, medical or other
established recognized professional, but excluding morticians, undertakers and
funeral directors, in which only such personnel are employed as are customarily
required for the practice of such business or profession;

(4) Automotive services: public parking garages and parking lots;

(5) Charitable institutions not for correctional purposes;

(6) Signs: permitted in accordance with the requirements of Chapter 350;

(7) Other main uses: any other neighborhood store, shop or service siznilar to the uses
listed in this division in type of goods or services sold, in business hours, in the
number of persons or cars to be attracted to the premises and in effect upon the
adjoining Residence Districts;

(8) Accessory uses, only to the extent necessary normally accessory to the limited types
of neighborhood service use permitted under this division:

(Ord. No. 729-09. Passed 7-1-09, eff. 7-8-09)
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