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Notice of Certified Conflict

Appellant Frank Rogers Jr. hereby gives notice of a certified conflict to the Ohio

Supreme Court from the Eighth District Court of Appeals, CaseNos. 98292, 98584,

98585, 98586, 98587, 98588, 98589, 98590 and. journalized on Septeniber 6, 2013. The

Eighth District has certified the following question to this Court.

Whether an offender who receives, retains, or disposes of the property of two or
niore persons in a single transaction znay be convicted and sentenced for more
than oile coiu-t of receiving stolen property?

The Eighth District has declared that its en banc decision in State v, Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, is in conllict with

the decision of the Ninth District Court of Appeals in State v. Wilson, 21 Ohio App. 3d

171, 486 N.E. 2d 1242 (9t' Dist. 1985).

Under S.Ct. Prac. 8.01, a copy of the Eighth District's order certifying the conflict

and copies of all decisions determined to be in conflict are attached in the accompanying

appendix.

Respectfully subt=nitted,

CULLEN S WEE INFY
Assistant Public Defender



CERTIFICATE OF SERVICE

A copy of the foregoing Certified Conflict was hand-delivered upon Timothy J.

McGinty, Cuyalioga County Prosecutor and or a member of his staff, 7'he Justice Center -

9th Floor, 1200 Ontario Street, Cleveland, Ohio 44113 tllis day of September, 2013.
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APPENDIX

1. Journal entries appointing appellate counsel to represent Frank Rogers.

2. Order of the Eighth District Court of Appeals certifying a conflict in StatE v.
Rogers, 8t^ I7ist. Nos. 98292, 98584, 98585, 98586, 98587, 98588; 98589, 98590,
issued September 6, 2013.

3. State v. Rogers, 8th Dist. Nos. 98292; 98584, 98585, 98586, 98587, 98588, 98589,
98590, 2013-Ohio-3235, 2013 WL 3878583.

4. State v. Wilson, 21 Ohio App. 3d 171, 486 N.E.2d 1242 (9' Dist. 1985).
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C-oitrt of I'lppeai-4 of eIjio, ciarjtrl m#5taict
County of Cuyahoga

Andrea Rocco, Clerk of Courts

STATE OF OHIO

Appellee

-vs-

FRANK ROGERS, JR.

Appellant

Date 09/06/2013

COA NO.
98292
98584
98585
98586
98587
98588
98589
98590

LOWER COURT NO.
CP CR-552699
CP CR-544682
CP CR-545992
CP CR-553547
CP CR-553806
CP CR-556821
CP CR-555183
CP CR-557079

COMMON PLEAS COURT

iOOTEON NO. 467168

Journal Entry

Appellant's motion to certify conflict is granted. We find that this court's

. ^<

*' 3 i,rt

z^; ,...,

-^ -
1 ^

en banc decision in State v. Rogers is in confl_ict with the decision of the Ninth

District Court of Appeals in State u. Wilson, 21 Ohio App.3d 1.71, 486 N.E.2d

1242 (9th Dist.1985). We certify the following issue to the Supreme Court of

Ohio:

Whether an offender who receives, retains, or disposes of the
property of two or more other persons in a single transaction may
be convicted and sent6nced for rr-rore than one count of r•eceiving
stole,n property?,I

` r ►^^.CCIVED FOR FILIN G^ :. ._..
,rl 1^ trr^f 1;

SEP2.013
MEI..ODY ADMINISTRATIVE JUDGE {,1

.^̂ a,,+ P,J F -' C^EpK^
OF TI-^t ẑ , j 10 T APPE.=tiE,S

rY fJepu

PATRICIA ANN BLACKMON, J,,
1V.IAIZY J. BOYLE, J.,



FRANK D. CELEBREZZE, JR., J.,
EILEEN T. GALI.AGI-IER, J.,
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
KENNETH A. ROCCO, J.

Dissenting;

EILEEN A. GALLAGHER, J.,
KATHLEEN ANN KEOUGH, J., and
MARY EILEEN KILBANE, J.
SEAN C. GALLAGHER, J., DISSENTS (WITH SEPARATE OPINION)

SEAN C. GALLAGHER, J., DISSENTING:

I respectfully dissent from the majority decision to certify a conflict in this

matter. I would not grant that request because the cases in question predate

Johnson and are froan the 1970s and mid 1980s, long before any of the current

analysis of merger was considered. If the parties want to consider a case for

possible conflict, they should look to State U. I'homas, 10th Dist. Franklin

No. l0AP-557, 2011-C?hio-1191.

In any event, I would reject the analysis in 7'honzas and maintain the

principle that separate victiz-ns always means the offenses have a dissimilar

import. A review of Rogers makes the separate victim/separate conviction

principle clear:

Separate victizns alone established a separate animus for each
offense. Even if the defendant cannot distinguish one victim's goods
from another's does not mean his conduct did not impact multiple
victims. Each victim has a specific and identifiable right to redress
against the conduct of the defendant. The defendant's conduct in



receiving goods he knows to be stolen inherently implies that they
may be from multiple owners or locations. "[V1]ultiple sentences for
a single act committed against multiplevictims is permissible where
the offense is defined in terxns of conduct toward `another as such
offenses are of dissimilar import; the import being each person
affected."'

State t). Tapscot.t, 7th Dist. No. 11 MA 26, 2012-Qhio-4213, quoting State U.

Jones, 18 Ohio St.3d 1.16, 118, 480 N.E.2d 408 (1985).

If a prosecutor charges only one count of receiving stolen property where

the "goods"' in question come from multiple victiins, then the prosecutor has

effectively conceded, through the charging process, that the conduct merges.

Where, however, the prosecutor distinguishes victims through separate counts,

each of those victims (if guilt is admitted or established.) is impacted by the

offender's conduct, and those offenses are of dissimilar import, the dissimilar

import being each person affected by the offender's conduct. I reject the grafting

of"mens rea" concepts from the guilt phase onto sentencing procedures. The fact

that a defendant does not "know" precisely who owned something, or that there

were multiple victims in a receiving stolerz property scenario, does not impact

the analysis that leads to establishing that the crimes have a dissimilar import.

Further, a close read of the receiving stolen property statute specifically notes

"property of another." Because an offender's conduct impacts separate victims,

his offenses are, in effect, dissimilar and subject to separate punishments.
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SEAN C. GALI AcJHER, :1.:

{¶]} Defendant-appellant Frank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases, f-Ie asserts on appeal that the trial court eaTed by failing to merge

certain parts of the sentences in two of the cases, that the court failed to compute jail-time

credit, and that the court failed to advise hizn of the consequences of violating postrelease

control.

{¶21 Pursuant to App.R. 26 and Loc.App.R. 26, this couz-t deterinined that a conflict

existed between the original panel's decision in this case, released as S'tate v. Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and 98590,

2013-Ohio-1027, and previous decisions by this court involving a number of issues related

to allied offenses of similarimport.

{¶3} "fhese issues iiiclude determining the duty of a trial court judge under R.C.

2941.25 where a facial question of allied offenses of similar import exists but the trial

court fails to inquire; determining the effect of a defendant's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or forfeiture of the defendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to possible allied offenses of similar import at the trial

court level; detennining the inipact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilt^r plea to multiple charges on the allied offenses of similar



import analysis; and determining the effect of the absence of a stipulation to the allied

ofEenses of similar import question.

{114} Accardingly, we sua sponte granted en banc consideration in this matter and

convened an en banc conference in accordance with App.R. 26(A)(2), Loc.App.R. 26(D),

and McFadden v. Clevelcxnd State Univ., 120 Ohio St.3d 54, 2008-Uhio-4914; 896 ?v.E.2d

672.

The Allied Offenses of Similar Import Claim in Rogers

{T,-5} Rogers argues that his convictions in Cuyahoga C.P. No. C.R-553806 on two

counts of receiving stolen property were allied offenses of similar import and should have

been merged at sentencing. Likewise, he asserts his convictions in Ctiyahoga C.P. No.

C1t.-545992 on two additional counts of receiving stolen property and one count of

possession of criminal tools were also allied offertses of similar import and should have

tnerged at sentencing.

Double Jeopardy

{¶G} At the outset, we revisit the significance of the allied offenses of similar

import determination. The Fifth Amendment's Double Jeopardy Clause provides a

criminal defendant with tlzree protections: `[I.tJ protects against a second prosecution for

the sanie offense after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects against nlultiple punishments for the same

offense.'" Brown v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977),



quoting North CaYalirta v. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072, 23 L.Ed.2d 656

(1969); lJliio v> Johnson, 467 U.S. 493, 498, 104 S.Ct. 2536, 81 L.Ed.2d 425 (1984).

{¶7} In rnultiple-punislu-i2ent cases, "[NAr]ith respect to cunlulativesentences

imposed in a single trial, the Double Jeopardy Clause does no more than prevent the

sentencing court frorn prescribing greater punishment than the legislature intended."

-lfissouri v. .FlLanter, 459 U.S. 359, 366, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983),

Thus, the question of what punishments are constitutionally permissible is
not different from the question of tivhat punishments the Legislative Braneh
intended to be imposed. Where Congress intended * * * to impose multiple
punishments, imposition of such sentences does not violate the C'onstitution.

Alberrzaz v. Urtited States, 450 LT.S. 333, 344, 101 S.C_;t.. 1137, 67 L.Ed.2d 275 (1981).

Ohio and Allied Offenses of Similar Import

{1^8} Ohio's crinzinal statutes generally do not authorize multiple punishments for

the same conduct. In 1974, the Ohio legislature enacted R.C..2941.25. The legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and United States

Constitutions, which prohibit multiple punishments for the same offense. See Slate v.

Undenvoad, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

R.C. 2941.25, Multiple counts

(A) Where the same conduct by defendant can be construed to cozzstitute
two or znore allied offenses of similar import, the ind.ictment or information
rnay contain counts for all such ot#enses, but the defendant may be convicted
of only one.

(B) Where the defendant's conduct cortstitutes two or more offenses of

dissimilar import, or where his cozzduct results in two or more offenses of the



sa.ine or similar kind cornmitted separately or with a separate animus as to

each, the indictment or information may contain counts for all such offenses,

and the defendant may be convicted of all of them,

{¶9} :I-iistoricall^^, Ohio courts struggled interpretinb the language in R.C. 2941.25.

Likewise, deterinining the type of conduct by the offender that constituted either separate

offenses or allied offenses of similar import was equally confusing. Starting in 1.975, the

Supreme Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections against multiple

punishments. See generally .State v. Iknex, 44 Ohio St.2d 132, 339 N.E.2d 633 (1975),

adopting Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 126, 128, 397 N.E.2d 1345 (1979); State v. Blankenship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. Ranc.e, 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v. Fears, 86 Ohio St3d 329, 715 N.E.2d 136 (1999); State v. Adanzs,

103 Ohio St.3d 508, 2004-Ohio-5845, 817 -NI.E.2d 29; State v. Yarborough, 104 Ohio

St3d 1, 2004-Ohio-6087; 817 )~v'.E.2d 845; State v. C'ovper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 Nj.E.2d 657; State v. Cabi-ales, 118 Ohio St.3d 54, 2008-Ohio-1625,

886 N.E.2d 181; State v. Bj-own, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149;

State v. Wiran, 121 Ohio St.3d 413, 2009-Ohio-1059, 905 N.E.2d 154; State v. Harris, 122

Ohio St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2.009-Ohio-2974, 911 N.E.2d 889.

{jE10} These cases were followed by a series of decisions that changed the



landscape of the merger analysis. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923 (a trial court comznits plain error when it fails to merge allied offenses of

similar import); State v. ,Iohnson 128 Ohio St.3d 153, 2010-Ohio-6314, 942N.E.2d 1061

(R.C. 2941.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and State v. Williarns, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

N.E.2d 1245 ( an appellate court should apply a de novo standard of review in reviewil:ig a

trial court's R.C. 2941.25 merger determination).

The O'nderwood, Johnson, and Williams Decisions

{^,141} Prior to Underwood, many trial courts simply imposed concurrent sentences

where the merger analysis was too confusing or unworkable. Underwood made it clear that

allied offenses of similar import must be merged atsentencing or the sentence is deemed

contrary to law. Underwood also made clear that even a defendant's plea to multiple

cou.nts does not affect the court's duty to merge allied counts at sentenciiig. The duty is

mandatory, not discretionary, Underwood at ^ 26. Significantly, Underwood

deternained that R.C. 2953.0$(D) does not bar appellate review of a sentence involving

merger even though it was jointly recommended by the parties and imposed by the court.

Id. at 113 3.

{¶12} Johnson then reestablished the focus of the merger analysis on the plain

language ui the statute. "In determining whether offenses merge, we consider

the defendant's conduct." Johnson at ^ 44. "If the niultipie offenses can be committed

by the same conduct; then the court must determine whether the offenses were committed



by the saine conduct, i.e., `a single act, committed with a single state of mind.'", Id. at i

49, quoting Bf°own, 1.19 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E,2d 149, at 50

(Lanzinger, J., dissenting). If both questions are answered affirmatively, then the

offenses are allied offenses of similar import and will be merged. Johnson atT-50.

{T13} In Johnson, then Justice O'Coru-lor, l in a separate concurring opinion,

defined the terzn "allied offenses of similar import":

In practice, allied offenses of similar iznport are simply multiple
offenses that arise out of the same criminal conduct and are similar but not
identical in the significance of the criminal wrongs committed and the
resulting hazm. R.C. 2941.25 permits a defendant to be charged with, and
tried for, multiple offenses based on the same conduct but pernnits only one
conviction based on conduct that results in similar criminal wrongs that have
similar consequences.

M. at ^64 (O' CotvZor; J., concurring).

{4(14} Justice O'Connor further defined the d.istinction between the phrases "allied

offenses" and "allied offenses of similar itnport." "[O]lfensesare `allied'whez2 their

elements align to such a degree that commission of one offense would probably result in

the commission of the other offense. Offenses are of `similar import' when the

underlying conduct involves similar criminal wrongs and similar resulting harm." Id. at ^

66-67.

{¶15} While many focus on thephzrality decision in .Iolanson that abandoned the

Rance test, we note that Justice O'Conn.or maintained in her concurring opinion in

Johnson that Rance was overruled only "inasniuch as it requires a comparison of the

' Justice Maureen. Q'C'onnor became C;ief Justice on .Tanuar57 1, 20111.



elements of the offenses solely in the abstract." (Emphasis added.) Johnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N.E.2d :1061, at T, 68. See also Rance, 85 Ohio St.3d

632, 710 N.E.2d 699.

{116} The Johnson test did not completely eliminate consideration of the legal

elernents; it simply made the offender's conduct the lynchpin of that analysis. Thus, the

court uses the elenients of the offenses as guideposts to measure the defendant's conduct

as it relates to the offenses in determining whether multiple offenses could have been

conu-nitted by the same conduct. ^S'tate v. Hicks, 8th Dist, iVTo. 95169, 2011 -Ohio-2780, ^j

9. This is important in situations, as here, where the legal elements of the offenses

present a facial question of merger. This initial comparison often establishes or

eliniinates the need for subsequent allied offenses of similar import analysis.

{¶17 f The Supreme Cour.t revisited the Johnson test and again described its

workings in ff'illiarns, 134 Ohio St.3d 482, 2012-Ohio-5699, 983 N.E.2d 1245. `I'he

court again referenced considering the elements of the crimes in citing back to

BlankenshiB, 38 Ohio St.3d at 117, 526 N.E.2d 816 .̀

This court established a two-part test for analyzing allied-offense
issues in &ate v. Blankenship, 38 Ohio St.3d 116, 117, 526 N.1;.2d 816
(1988).

"In the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the commission of the other, the crimes are allied
offenses of similar import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed todetermine
whether the defendant can be convicted of both offenses. If the court finds
either that the crimes were committed separately or that there was a separate
animus for each crirne, the defendant may be convicted of both olfenses."



(Emphasis sic.)

WilliarnsT at ^I 1_ 7, quoting Blaa2kenslaip at 117.

{^18} Sigrnifica.ntly, the decision in Willicznzs stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate coiu~ks apply the laNv to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 aliows multiple
convictions. ***"[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" U'Day v. Webb, 29 Ohio
St.2d 215, 219, 280 N.E.2d 896 (1972).

As in. cases involving review of motions to suppress, "the appellate
court must * * * independently determine, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." Stwe v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, 797
N.I;.2d71,Ti 8.

yVilliarris at ^ 25-26. Further, "[a]n appellate court should apply a de novo standard of
review in reviewing a trial court's R.C. 2941.25 mergerdetermination." Mat ^28.

The Rogers Case

{jj19}The record before us reveals that no discussion took place in the trial court

about merger of the cou.nts in either of the underlying cases. While we can resolve the

issue of merger in CR.-553806 based on a facial review of the convictions, nothing in the

documents that comprise the record in CR-545992 contains sufficient factual infozxnation

that would permit an allied offenses of similar import analysi.s.

Receiving Stolen Property Convictions in CR-553806

}¶20} In CR-553806, the two counts of receiving stolen property in the indictinent

revealed property taken from tu o distinct victims from two



separate houses apparently taken during burglaries that occurred the same day. Rogers

argued on appeal that these acts were identical, so they should have been merged at

sentencing.

{¶21} Even without facts to analy7e Rogers's conduct, we can determine from the

face of these convictions that these of.:fenses Nvere not subject to merger. A review of the

eleznents of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed], or disposed of property of anothef-, knowing or having reasonable

cause to believe that it has been obtained through commission of a theft offense."

(Emphasis added.) R.C. 2913.51.

{4^221 Separate victims alone established a separate animus for each offense.

F_.ven if the defendant caiinot distinguish one victim's goods from another's does n.ot mean

his conduct did not irnpact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inherently implies that they may be from multiple

owners or locations. "[IbI]ultiple sentences for a single act committed against multiple

victims is permissible where the offense is defined in terms of conduct toward 'another as

such offenses are of dissimilar import; the import being each person affected."' State v.

Tapscott, 7th Dist. No. 11 MA 26, 2012-Ohio-4213, quoting State v. Jones, 18 Ohio St.3d

116, 118, 480 N.E.2d 408 (1985). See also State v. Franklin, 97 Ohio St.3d 1,

2002-Clhio-5304, 776 N.E.2d 26, 1j 48; State v. Phillips, 8th Dist. No. 98487,

2013-Ohio-1443, !( 8-10.



1¶231 For this reason, we affir.n the trial court's imposition of separate sentences in

C'R-553806.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

{^j24}Central to our analysis of the convictions in CR-545992 and the primary

focus of this en banc review is the effect of a trial court's failure to inquire or address an

allied-offense question where it is clear from a facial review of the charges that the

offenses may he allied, even when facts necessary to determine the conduct of the offender

are missing.

{^[25} In this case, Rogers was convicted of two separate counts of receiving stolen

property. One offense involved a"stoien pickup tz^uck." The second offense involved

"tires and riins." The possession of criminal tools offense involved "a tire jack andi-or

tow chain andlor lug nut wrenches." Although the receiving stolen property offenses

involved the sarne victim and the possession of criminal tools otfense occurred on the

same date as the receiving stole;n. property offenses, we are unable to detertnine if these

offezises were allied offenses of similar import. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise, it is unclear how

the tools involved we.re related to either of the receiving stolen property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

{¶26} At the outset of our analysis, we note that not every case involving multiple

convictions with a silent record will require an allied-offense detennination by the trial

court. Even where specific facts of the case are unknown, an appellate court can assess



whether a claim requires a return to the trial court. For exarnple; cases that assert a claim

that the allied-offense issue was not addressed in a silent record may nevertheless fail

where the indictment shows the offenses were committed on separate dates or involved

separate victims or involve statutes that would require completely separate conduct.

Conversely, cases that involve offenses that facially present a question of intertwined

conduct, such as kidnapping aizd rape, or aggravated robbery and kidnapping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the fitlding

of error for failing to address the merger issue.

The Ro1e of the T'rial Judge

{¶27} Undervood placed the duty squarely on the trial court judge to address the

merger question. IJride7~ ,vood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E^'.2d 923.

Likewise, the merger statute imposes the same duty. R.C. 2941.25, Ultimately, it is the

trial judgewho iniposes the sentezice in a case. While the judge cannot be an advocate

for either position, the trial court must address the potential allied-offense issue when the

charges facially present a qtzestion of merger. A. defendant's conviction on multiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of similar irnport at sentencing.

11j28; When a facial review of the charges and the elements of the crimes present a

viable question of merger, the court niust apply the Johnson test.

{¶29} Under the first prong, the court determines "whether it is possible to commit

one offense and commit the other with the same conduct, not vvhether it is possible to



conzmit one without committing the other." ,I-ohnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 N.1;.2d 1061, at ^1, 48, citing Blunkenship, 38 Ohio St.3d at 119, 526

N.E.2d 816 (Whiteside, J., concurring). ("It is not necessary that both crimes are always

committed by the saine conduct but, rather, it is sufficient if both offenses can be

committed by the same conduct. It is a matter of possibility, rather than certainty, that the

same conduct will constitute comxnission of both offenses.")

{¶30} If the court's answer in the first prong is yes, then the second prong requires

the trial court to determine if, in fact, the offenses were actually committed by the same

conduct, i.e., ""a single act, coinmitted with a single state of mind."' ,Iohnsora at ^ 49,

quoting BI^owti, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at T 50 (I.an7in,ger,

J., dissenting). If the answer to both questions in both prongs is yes, then the offenses are

allied offenses of similar iinport alld t11ey must be merged. Johnson at ¶ 50.

{t31} "Conversely, if the court determines that the commission of one offense will

never result in the comn.iission of the other, or if the offenses are committed separately, or

if the defendant has separate animus for each offense, then, according to R.C. 2941.25(B),

the offenses will not merge." M. at'( 51.

{1[32} Where the charges present a facial question of merger, the coLzrt nlust

perform the analysis. As stated in State v. Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

q 19:

In short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutional prohibition against
imposing individual sentences for counts that constitute allied offenses.
Merger must be addressed and resolved, or it remains outstanding. As



noted in Underqvood [124 Ohio St.3d 365, 2012-Ohio-1, 922 N.E.2d 923, at
^I 20], "[a] trial court does nat have the discretion to exercise its jurisdiction
in a mana.-ier that ignores mandatozy statutory provisions." Id. T'hus, the
constitutional and Ohio statutory prohibition against nlultiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to a separate animus or separate acts.

{¶33} We therefore hold that a trial court commits error where znultiple charges

facially present aquestion of merger under R.C. 2941.25 and the trial court fails to

conduct an allied offenses of similar import analysis.

error in more detail below.

We will discuss the effect of this

{¶34} The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that point

and need riot be premised on the illusive question of whether the multiple offenses would

actually merge.

IJefense Counsel and the Failure to Raise Merger

{¶35} Rogers's triaJ. counsel failed to raise the merger question iri the trial court

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923, at',( 32, citing State v. Adams, 43 Ohio St.3d 67, 69, 538 N,E.2d 1025 (1989),

"`Waivers of constitutional rights not only must be voluntary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances azld likely

consequences."' Adarns at 69, quoting 73Yady^ v. United States, 397 U.S. 742, 748, 90

S.C>`t. 1463, 25 I,,Ed.2d 747 (1970). "A waiver of important constitutional rights cannot



be presumed from a silent record * x*." State v. Stone, 43 Ohio St.2d 163, 167, 331

N.E.2d 411 (1975).

{T361 Furthermore, even if the failure to assert double jeopardy at the trial court

level con.stit2ited a forfeiturc; of that right, the jeopardy claim may be reviewed for plain

error. See United States v. Elile, 640 F.3d 689, 694 (6th Cir.2011). Despite the

dissetat's anal}.sis of the facts in both Undenvood and Johnson, those adniitted errors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of cotinsel

claini on appeal.

{¶-371 Defezise counsel's failure to raise the merger issue does not relieve the trial

court of its duty to determine the merger question when a facial question of merger

presents itself. tJltimately it is the trial coui-t that must apply the statutory requirements in

R.C. 2941.25 and address the possible merger questions.2

{¶38} While defense counsel should raise potential inerger questions, it is important

to note that a defendant and his counsel have no role in the charging process, and the

defendant has no burden to prove offenses merge in the guilt phase. Merger is not an

affirmative defense under R.C. 2901.05(D)(1)(a) and (b). Merger occurs just prior to the

entrv of conviction and is a function of sentencing that is the exclusive domain of the trial

judge.

2 Even if cief'ense counse;'s failure to raise a merger issiie amounts to an ineffective assistance
of counsel claim, as referenced by the dissent, this does nct re:lieve the trial judge of his or her
statutorily mandated duty to address merger.



g^;39} CJnder Crim.R. 52(B), plain errors affecting substantial rights may be noticed

by an appellate couz-t even though they were not broLxghtto the attention of the trial court.

Thus, (Jraderwood makes clear that a defendant inay appeal his sentence even though it

was jointly recominended by the parties and irnposed by the court, Underyvood, 124 Ohio

St.3d 365, 2010-C?hio-i, 922 N.E.2d 923, As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial court to address the merger issue

ainou.nts to plain error. Therefore; a defendant's failure to raise an allied offenses of

similar import issue in the trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

{¶40} In Uradey-wood, the Supreme Court of Ohio held that the i:ssue of allied

offenses under R.C. 2941.25 may be appealed even if the defendant entered separate pleas

to miltiple offenses and received a jointly recommended sentence. Id. at T 26. In this

case, there was no dscussion about Rogers's specific conduct at the time of the plea.

Likewise, there was no stipulation or understanding of how the receiving stolen property

counts or the possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court 's mandatory duty to merge allied offenses of similar import at sentencing.

Undefwood at 4( 26.

{^41} While facts establishilig the conduct of the offender offered at the time of a

plea may be used to establish that offetises are iaot allied, a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses of similar import



does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections fron3 possible double jeopardy under R.C.

2941.?5.

The Role of Prosecutors

{T42} The statute places no burden of proof on prosecutors to establish that

offenses do not merge. .hgain, the determination of iinerger is in the hands of the trial

judge based on the cllarges and the facts before the court.

{11431 We are well aivare that there are offenders wlio deserve separate canvictions

and punishrnents for certain conduct. Rather than ignoring the question, prosecutors

should relish the opport.unity to make the case for why certain offenders deserve

convictions or punishments based on their conduct.

{*,[441 Prosecutors are free to cliarge in any manner they see fit. "I'hey can charge

as many counts as they conceivably feel cover the ganlut of a defendant's conduct. With

that, there are many opportunities to address the allied-offense issue along the path. of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indicate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crim.R. 11; they can file a sentencing memorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on. Nvhat offenses are committed with separate condLict or a. distinct animus.



'Thus, at any point in the process, prosecutors can put facts on the record that, would

support a determination that certain offenses are not allied.

}¶45} This does not have to involve long or complicated hearings or witnesses.

I-listor.ically, merger of offerises has always been viewed as a part of the sentencing

process. Thus, "the sentencing process is less exacting than the process of establishing

guilt." State v. I3otivser. 186 Ohio App.3d 162, 2010-Ohio-951, 926 N.E.2d 714, 1; 14 (2d

Dist.), citing -Michols v. ZTnitedStates, 511 U.S. 738. 747, 114 S.Ct. 1921, 128 L.Ed.2d 745

(1994). "I'herefore, this process can easily be satisfied by a brief recitation of facts or

circumstances by the prosecutor to aid the trial court in its determination. Nothing more

should be required.3

3
In one of the more insightful decisions on this issue released more than 30 years ago, former

Judge Alvin Kxenzler no tedl:

When there is a probability that the allied offense issue may arise in a case, the
rrosecutor and defense counsel would be well advised to squarely confront the issue in
any plea bargaining that takes place. By resolving this question at the plea bar_^_,aining
stage and incorporating the resolution of the allied offense issue in the plea 1?argain to
be placed on the record, the prosecutor and defense counsei will act to avoid later
problems in the validity of the piPa bargain, in the enterinb of the plea, in t 1he
acceptance of. the plea, in the judgment of conviction; and any appeal of thc case.

State vKent, 68 Ohio<4pp.2a 15 i, 155, 428 N.E.2d 453 (8th Dist.1980), fn. l.



'I'he Application of Plain Ei-ror

t^,46} If the facts necessary to determine whether offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plain error

exists Nvhen the issue is raised on appeal. See State v. Barrett, 8th Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185, (S. Gallagher, J., dissenting.)

{¶47} Pursuant to the terms of Crim.R. 52(B), plain errors or defects that affect

subst.antial rights nlay be grounds for reversal even though they were not brought to the

attention of the trial court. "tiotice of plain ezror under Crim.R. 52(B) is to be taken with

the utnlost caution, under exceptional circumstarices and only to prevent a manifest

zaliscaiTiage of justice." State v. Long, 53 Ohio St.2d 91., 372 N.1;.2-d 804 (1978),

paragraph three of the syllabus.

{¶48} Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal rule," (2) "the error
must be plain," which means that it "must be an `obvious' defect in the trial
proceedings," and (3) "the error must have affected 'substantial rights,"'
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002 -C}hio-5524, 776 N.E.2d 1061, ^ 45, quoting State

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

{¶49} We find that in failing to address a merger issue, there is a deviation from a

legal rule. T'hus, as here, when a trial court fails to determine whether offenses are allied

offenses of sim:ilar import, the first prong of the plain error test is satisfied. The

legislative requirement under R.C. 2941..25 to determine allied offenses is also mandated



by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E,2d 923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause of the

Fifth Amendmeirtto the United States Constitution and Section 10, Article :[of the Ohio

Coristitution, which prohibits multiple punishments for the same offense." Id. at ^ 23.

"[W]hezl a sentence fails to include a mandatory provision, it may be appealed because

such a sentence is 'cozitrary to law' and is also not 'authorized by 1aw.'` Id. at T 21.

{¶50} The second prong requires that the error must be "plain" or "obvious."

Where it is clear from a facial review of the convictions that the allied offenses of similar

iinport analysis should have been conducted bL2t was not, the error is plain and obvious.

Here the trial court should have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving stolen property and possession of criminal tools offenses

was necessary. When the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

{¶51{ Lastlv, the third proiig of plain error requires that the error must have

affected the "°substaiitial rights" of the accused. Clearly, the prospect of being subjected

to multiple punish:ments for offenses that may be allied affects a defendant's substantial

rights. In our view, the unresolved nature of double jeopardy so undermines the integrity

of the proceedings that it constitutes plain error and satisfies this prong.

{¶52} 'T'o find otherwise would undermine the ZJ'ndenvood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limited



renzedy of an ineffective assistance of counsel claim on appeal. That claim, like the

allied offenses of similar import claini, would contain no more facts in support of it than

the initial allied offenses of similar import claim. In the end, aposteoiiviction relief

petition would be all that rernained as a remedy after the case is over. The unresolved

nature of the double jeopardy issue affects the outcome of the case and prejudices the

offender.

Distinguishing I^orms of Plain Error

{¶53; We are cognizant that other panels of this court have declined to find plain

error vvhen the record does not contain facts from which an allied-offense error might be

deterznined. They take issue with the approach that finds plain error when it is uzlcertain

if the outcome of the case would have been otherwise. This view is outlined in State v.

SiauffeY, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-nhio-6430, T, 9; State v.

Lindsey, 8th Dist. No. 96601, 2012-Ohio-804, ^ 13; State v. Barrett, 8th Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185; and in the original panel decision in this case released

as State v. Roge.rs, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and

98590, 2013-Ohio-1027.

{¶54} These cases accept the principle that it isplain error not to merge allied

offenses, but rationalize that since there are zio facts to find plain error, plain error does not

exist. This is a self-fulfilling prophecy that defeats the constitutional protection outlined

in Uizderwaod. In our view, it is the absence of facts, or at least an inquiry into those

facts, that makes the question ripe for review and creates plain error.



{¶45} The duty to merge irnplies a duty to inquire and determine whether multiple

charges are allied offenses of similar import. Without the duty to inquire and determine,

the duty to merge would. be empty. An essential step in the merger process is applying

the requirements of R.C. 2941.25, and hence the .Iohnson test, to the multiple charges. In

our view, the failure to take this step where a facial review of the charges reveals it is

necessary establishes prejudice and affects the outcome of the case. Thi.s is the

fundamental distinction between our view and that of the dissent.

flj56} In State v. Corrao, 8thDist. No. 95167, 2011-Ohio-2517; ^,10; this court

extended Underwood and held that "the trial court's failure to make the necessaryinquiry

[into the allied-offense issue post-.7ohnsan] constitutes plain error necessitating a remazld."

There is historical support for this proposition. In State v. Kent, 68 Ohio App.2d 151,

428 N.E.2d 453 (8th Llist.1980), this court held that the trial court has "an affirmative duty

to make inquiry as to whether the allied offense statute would be applicable" prior to

sentencing the defendant. Id. at 156; see also State v. Latson, 1.33 Ohio App.3d 475, 728

N.E.2d 465 (8th I3ist,1999). Kent was implicitly overruled by State v. C"oinen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 (1990), which overruled the defendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea and

sentencing hearings. (=)f course, Conzen itself has since been contradicted by (Inderwood;

124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, at 29. See 13aker, 8th I7ist.

No. 97139; 2012-Ohio-1833.



{'^57) Most traditional plain er-ror deals with issues involving the guilt phase. See

Stat-e v. Davis, 127 Ohio St.3d 268, 2010-Ohio-5706, 939N.E.2d 147. Unlike plain error

clainis in the guilt phase, procedural plain error in sentencing does not affect the

detei-iniriatiotl of guilt or innocence. The effect of finding plain error in the sentencing

phase is minirnal orl the overall case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v. Biondo, llth Dist. NN'o.

2012-P-0043, 2013-0hio-$76. We also note that as trial courts become more aware of

their duty to inquire and address merger questions, this problem will largely disalzpear.

Even wheii trial courts fail to address the issue, there are often facts in the record that

allow for resolution of the i-ssue by de novo review on. appeal. Thus, very few of these

cases will resttltin a return to the trial court.

{^58} If a trial court failed to advise a defendant under r'rim.R. 11 of the right to

subpoena witnesses, we would automatically find plain error. We would not contemplate

or hedge ourfinding on whether the record is silent on the question of whether the

defendant would have actually subpoenaed witnesses. It is enough that the advisement

was not made to demonstrate the plain error.

f¶591 '1'he failure to address the allied-offense issue, in otir view, is no different.

The plain error goes to the fa.iltire to address the required allied-offense analysis, iiot the

plain error that exists when a record clearly demonstrates the offenses should have

merged.

Other Issues



{¶60} Rogers also raised issues regarding jail-time credit and postrelease control.

{116I1 Rogers argued that the court erred by failing to compute his jail-time credit as

mandated by R.C. 2967.191 and that trial counsel was ineffective for failing to request an

accurate calculation of the jail-time credit. This assignment of error is moot because the

court granted Rogers's pro se niotion for jail-time credit on A.pril 16, 2012.

f¶62} Lastly, Rogers complains that the court erred by failing to advise hini of the

consequences of violatingpostreiease control. I"his assignment is overruled because the

court did apprise Rogers during sentencing of the consequences of violating postrelease

control. See tr. 69-70.

Conclusion

{¶ti3} We therefore hold the following:

(a) Where a facial question of allied offenses of similar import presents itself, a

trial court judge has a duty to inquire and deterznine under R.C. 2941.25 whether those

offenses should merge. A trial court comnzits plain error in failing to inquire and

det.erniine whether such oftenses are allied offenses of similar import.

(b) A defendant's failure to raise an allied offenses of similar iznport issue in the

trial court is ziot a bar to appellate review of the issue.

(c) While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that ol:ienses are not allied, a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses of similar import



does riot conclusively resolve the merger question. Thus, a guilty plea does not constitute

a valid waiver of the protections from possible double jeopardy under R.C. 2941.25.

{¶64} We oven-tlle the prior decisions of this court to the extent they are in coni7ict

with this decision. See, e.,g., Sniffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483,

2411-Ohio-6430; Lindsey, 8th Dist. No. 96601, 201.2-Ohio-804; Barrett, 8th Dist. No.

97614, 2012-Ohio-3948. In this case, we sustain the first assigninent of error to the

extent a. remand is necessary to establish the underlying facts of Rogers's conduct in

CR-545992 and for the trial court to determizie whether the subject crimes should merge

for sentencing purposes.

{^165} By separate entry, we certify a conflict between this decision and the Sixth

District's decision in State v, Wallace, 6th Dist. No. WD-11-031, 2012-Ohio-2675.4

{^66} Judgment a.f.£'irmed in part, reversed in part, and cause remanded.

It is ordered that appellant recover of.'said appellee costs herein taxed.

'I'he couit finds there were reasonable grounds for this appeal.

It is ordered that a special nlandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitu.te the mandate pursuant to Rule 27 of the

Rules of Appellate Proczdure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Cotxrt of Ohio, a party must file a notice of certified conflict in the
Suprezne Court within 30 days of this court's order certifying the conflict.
S.Ct.Prac.R.. 4.1.
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MELODY J. STEWART, A.J., DISSENTS WITT-I SEPARATE OPINION

KENNE"TI-1 A. ROCCO, J., CONCUIkRING VdII,H MAJORITY OPINION:

f¶67} While I concur with the reasoning of the majority opinion, I write separately

to express my concem that the dissenting opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a time when his or

her role rightfully is paramount. Moreover, I do not share the dissenting opinion's trust

that a postconviction petition will afford relief to a defendant who is unaware when he or



she enters into a plea agreement of the nuances existing between the legal concepts of

"forfeiture" and "waiver"; arguably, that issue "could hatixe been raised" in a direct appeal.

{^68} In addition, I wish to point out that because an analysis witli a solution to the

dilenzma presented in this case was proposed in State L. Kent, 68 Ohio App.2d 151, 428

N.E.2d 453 (8th Dist.1980), that case deserves more than what the nzqjority opinion

affords it.

{IJ69} Critn.R. 11(C) vests the trial court with the responsibility to ensure that a

defendant is not. unkrzowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as one.

{¶70} Thus, although the nile does not specifically require it, prior to making a

finding of guilt, the trial court should rnake an inquiry concerning the facts un.derlying the

defendant's change of plea. This court may not "have the authority to irnpose" such an

action on. the trial court, as the dissenting opinion notes, but the rule certainly encompasses

it and provides the trial court with the jurisdiction to do so.

{T,71} As stated in Kent, 68 Ohio App.2d 151, 428 N.E.2d 453, after the defendant

enters his cllange of plea to all of the offenses, and the trial court has otherwise complied

with its duties under Crim.R: l 1(C), a deterrnination can then be made with respect to any

potential allied-offense issue. The Kent court noted:

This can occur in one of several situations.

First, if eidier the prosecutor, the defense counsel, or a defendant
advises the court that the defeiidant is pleading guilty to multiple offenses



and that in entering the plea consideration was given to the allied offense
statute, the court can then accept the guilty plea and enter a judgment of
conviction for all of the olfenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that given above is not made,
but a defendant affirinatively raises the issue of allied offenses and indicates
that he is entering a plea of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will proceed to accept the guilty plea to all of the offenses.
Tlte court will then conduct a voir dire hearing to determine whether they are
allied offenses of similar import with a single animus which would require a
judgment of conviction for only one offense. If after conductiaig such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a single aninius, a judgment of conviction for
only one offense rriay be entered. If the court, after conducting a hearing on
the record, determines that there were multiple offenses of dissimilar import
or offenses committed separately or with a separate animus as to each, the
court will then enter a judgtnent of conviction for each of the offenses. R.C.
2941.25(A) and (B).

* * * If nothing is said by either the prosecutor or the defendant in regard to allied
offenses and the court has accepted the guilty plea to all of the offenses, the court has an
af ii•mative duty to niake inquiry as to whether the allied qffen.5e statute would be
applicable. Llnca'er these circumstances, the court would explain that in Ohio there is ai-2
allied offense statzste [that protects the constitutional right against double jeopardv], and
thus, depending upora.the evidence, cc judgment of conviction may only be entered fof° one
o^fense; and a hearing would be held to determine i f there are such allied offefases.

We recognize that Cri1n.R. 11 does not contain a reqziirernent that the court conduct

such a hetxrinK qfter accepting the guilty plea. Nevertheless, the allied offense statute is

)nandatory in that when tlaere are ahiecl offenses of simiiar import, there can only be one

judgment of c;onviction.

Therefore, two significant alternatives present themselves. First, the trial court
could accept the guilty plea to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. Then, if an appeal is taken, a
defendant who has pled guilty to multiple offenses of similar import may raise the issue
that there were allied offenses of similar iinport with a single animus and that the judgment
of conviction for the multiple offenses should not have been entered. He would argue
that he did not make a know°ing, intelligent and voluntary plea because he was not advised
of the allied offense statute.



On the other liana; a trial court could conduct an allied offense hearing on the
record for• yrcultiple offerises of sirnilar import. After that, the trial judge would determine
whether sentence, could beimposed for° only one offense, or if the offenses were allied
cffenses, irnpose separate sentences as to each one shown to have an anirnus separate
_fi°orn the others. This process would liave an additional advantage: it would provide the
record necessary for an appellate court to review the determination below.

1Ye believe the better practice would be for the court to conduct the allied offense
hearing wlien a defendant has pled guilty to multiple offenses of similar import. lnthis
rvay, the defendant's rights are protected and the defendant is then preclucled frona
s•uccessfullv raising the allied offense issue ort appeal. Thus, in the interests ofjudicial
econorny and protection of the rights of the defendant, it is the better practice to have the
tr-ial cotzr°t conduct the allied offense hearing after accepting a guilty plPra to o fenses
which may be constraied to be allied offenses of similar import.

.Further, in the event that the trial court erred in its determination of allied offenses,
theentire guilty plea is not vacated. It is only the judgment of conviction relating to the
allied offenses,

(Emphasis added.)

{¶721 The foregoing procedure makes eminent sense. In advising the defendant during the

colloquy at the plea hearing of this additional constitutional right, putting the prosecutor to his proof,

requiring defense cou.nsel to advocate for his client, and making a final determination of whether there

exists a fact«al basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. This is the judge's sole responsibility, after al1.

{¶73} Despite the implicit directive Crim.K. 11(C) contains, the merger issue has

been declared in some instances as one that can "only occur at sentencing." See State v.

Snuffer, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-()hio-6430, ^,i 10.

Therefore, the trial court may, in addition, require the parties to submit sentencing

memoranda on the issue prior to conducting the sezitencing hearing. The prosecutor at the



same time could be advised to be prepared to elect, should the trial court make the

determination that merger must occur. This would serve several beneficial purposes.

{¶74} It would lend further suppoi-t for the trial court's detertninations with respect

to guilt, merger, and, incidentally, proportionality. It would provide more material for

puzposes of appellate review. It would also address the concerns set forth by the

dissenting opinion. ,See also State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948; ^i

24-25 (which set forth the belief that the trial judge should not be placed in the position. of

"advocating" for the defendant but a.cknowledged that, at the plea hearing, "the court has

an affirmative duty to advise a defendant of the consequences of waiving constitutional

rights").

{¶75{ Finally, it would also have the advantage ofcutting short the process

currently in use, i.e., several appeals, as the issue comes from the trial court to this court, is

reviewed with or without an adequate record, and is remanded for the trial court to make

another decision for this court to review again. Adding the necessity for the filing of a

petition for postconviction relief as a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking in this area, and it is this court's duty to

provide some guidance tothetTial courts. The procedure outlined in Kent, 68 Ohio

App.2d 151, 428 N.F.2d 453, serves both ends.

{¶76} The vexing problenx this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace the procedure proposed in Kent, or



aniend Crim.R. 11(C) to require the trial. judge, prior to accepting the change of plea, to

make an inquiry into the underlying facts.

LARRY A. JOPvES, SR., J., CONCL?RRING Vv'ITH MAJORITY OPPNION:

{¶771 I concur in judgment with the reasoning of both the majority opinion and

Judge Rocco's concurring opinion, but write separately to provide simple and

straightforward instructions for the trial court.

{¶78} As highlighted by the majority, it is a fundamental principle that an offender

can be punished only once for a crirne; otherwise, the offender's constitutional right to be

protected from double jeopardy has been violated.

{4^79{ When an offender is convicted of more than one offense, R.C. 2941.25

obligates the trial court to deterznine whether the offenses are allied. This obligation is

the same whether the convic.tion is the result of a plea of guilty, a plea of no contest, or a

verdict after a trial.

{¶84} Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree, i.e. stipulate, that the offenses are not allied offenses of

similar import, the trial court must make the inquiry and this inquiry must take place on the

record before the offender is sentenced (but this inquiry may take place at the sentencing

hearing).

{l^81}T'he trial court is obligated to do an allied-offenses analysis, on the record

each time there is a conviction of more than one offense. While, in some cases, it may

seem tedious, in the long run it will save the state's and court's resources by streamlining



multiple appeals and, most iznportantly, ensure the constitutional rights of the defendant

against double jeoparciv.

MELODY T. STEWART, A.J., DZSSENTINC:

{TS2{ I believe that the majority's decision misinterpretstheholding in State v.

t.Indet^,ood, 124 Ohio St.3d 365, 2010-Ohio-1; 922 N.E,2d 923, that "allied offenses of

similar import must be merged at sentencing or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve rnultiple terms of

imprisonment for allied offenses of similar import - when an allied offenses error is

obvious on the record, we must fxnd the error rises to the level ofplain error. The

question presented en bane is what to do when a defendant pleads guilty to an indictnlent,

fails to offer anv evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple oifenses should merge for

sentencing.

{¶83} Consistent with established principles of:appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain eiTor on appeal. And since a

plain error analysis is always predicated on there being an "obvious" error in failing to

merge allied offenses, the claimed error rnust fail if the record contains no facts proving

that a merger error occurred.

{¶84} The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error occurred.



Rather than rely on the established application of the plain error rule, the majority

circumvents the rule by holding that plain error occurs siinply because the court failed to

conduct a"zacial" inquiry of the offenses at sentencing to determine whether multiple

offenses are allied. ir,Tndef-wood does not explicitly place a duty on the court to make this

inquiry nor can that duty be inferred. What is more, in creating this new duty for the court

(and the prosecuting attorney), the majority relieves defense counsel of any duty to protect a

client's rights --- it essentially finds that any issue of ineffective assistance of counsel

resultitlg from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte.

{¶85} 'This holding is a misapplication of the plain error rule, a misreading of

Suprerne Court precedent, and a clear departure from our traditional adversary process. I

respectfully dissent.

I

{l^86} The plain error doctrine set forth in Crim.R. 52(B) states that "[p]lain errors or

defects affecting substantial rights may be noticed although they were not brought to the

atlention of the court." This rule is identical to Fed.R.Crim.P. 52(b) and Ohio courts have

resorted to federal precedent when construing the state version of the rule. See, e.g., State

v. Yl'amsley, 117 Ohio St.3d 3 88, 2008-Ohio-1195, 884INI.E.2d 45, T. 18.

{¶871 To prevail on a showing of plain error, a defendant must prove three things:

(1) an error, (2) that is plain, and (3) that affects substantial rights. See Jones v. United

States, 527 U.S. 373, 389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gr•oss, 97 Ohio



St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, q^'45. A revieNving court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), syllabus.

fl[88} As the majoritv concedes, "[t]here are simply no facts in the record to aid in

our mandated de novo review" of the merger issue. Ante at ^25. Without facts showing

why offenses should .merge, this court cannot say that any sentencing error occurred, much

less that an error occurred that was so "obvious" that it rose to the level of "plaizi" error. It

is the appellant's responsibility under App.R. 16(A)(7) to make an arguznent with citations

to the parts of the record on which the appellant relies.

}¶89} Rogers pleaded guilty to a bare bones indictment. By doing so, he admitted

the facts alleged in the indictment. See Crim.R. 11(:13)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N.E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentencing

that the offenses he pleaded guilty to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. Under

any plausible application of the plain error rule, Rogers has failed to show an error, the

existence of whicli we must recognize in order to preverit a miscarriage of jttstice. On this

basis alone, we should reject Rogers's argunlent that the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Sn1.i fer, 8th

T)ist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430; State v. Lindsey, 8th Dist.

?No. 96601, 2012-Ohio-804; Stcrte v. Barr•ett, 8th I}ist. No. 97614, 2012-Ohio-3948; State

v. Rogers, 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496.



II

{l^9O1 The majority circumvents a conventional plain error analysis by taking the

Zlnderwood holding out of context atld relieving the defendarit of the onus of objecting

and otherwise preserving any claimed error. It does so on the following premises: (1)

allied offenses issues invoke the sentencing component of the Double Jeopardy Clause of

the Fifth Amendment to the IJnited States Constitution and constittztional errors cannot be

waived unless the waiver is knowing or intelligent; (2) the "impositiozi of rnultiple

sentences for allied offenses of siniilar import is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to sentencing whether the offenses were committed by the

sarne coziduct. From these premises the majority cone>ludes that the trial judge not only

has a duty to merge allied otfLnses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This coziclusion is not valid.

A

{¶91} Although the majority correctly concludes that Rogers"s failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

35, it reaches that conclusion for the wrong reasons because it confuses the concepts of

"Vaiver" and "forfeiture." BBy failing to raise the issue of merger, R.ogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nuanced or not.



{^C921 A "waiver" is the intentiol-ial relinquishment or abandonment of a right,while .

a"forfeiture" is the failure to preserve an objection. State iJ. Payne, 114 Ohio St.3d 502,

2007-C)hio-4642, 873 KE.2d 306, ^, 23. `I'he waiver of a right is not subject to plain error

review under Crini.I'1. 52(B), but a forfeiture of an objection is subject to plain error

review under C;rim.R. 52(B). Id. Rogers did not intentionally relinquish his double

jeopardy rights when he failed to object at sentencing that he was separately sentenced on

a:l lied offenses of similar import - he merely forfeited the right to complain of anything

but plain error on appeal bv not timely raising it. In fact, Undenvood addressed this very

point, rejecting the argument that a guilty plea to a jointly reconunended sentence

constituted a waiver of the right to raise an allied offense issue on appeal. Zlnder-wood,

sz.tipr°a, at *,; 32.

2

{J(931 There really is no doubt that a defendant who pleads guilty and does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain erTor on appeal.

In State v. Comen, 50 Ohio St.3d 206, 21. l, 553 N.E.2d 640 (11990), the Supreme Court

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in the idea of issue forfeiture in the context of allied

offenses is that a party who fails to object waives all but plain error. See State v. Foust,

105 Ohio St.3d 137, 2004-Ohio-7006, 823 N>E.2d 836,11139 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defendant "thus

waived all but plain error"). IZogers did not waive his right to not be held twice in



jeopardy for the same conduct; but by failing to raise the issue in the trial court, he did

forfeit the right to object to this aspect of his sentence.

{¶94} Comen should end any discussion concerning the application of the plain

error rule in this case, yet the majority gives short shrift to that case with the statement that

it is "contradicted" by Und•ervi,ood. Ante at ^ 56. This comment is not correct because

Underwood is entirely consistent with Conaen -- the Supreme Court recognized that

Underwood's guilty plea did not waive error; it sinlply forfeited all but plain error for

ptirposes of appeal. With the state having conceded that Underwood's offenses were

allied and should have nierged for sentencing. Undenvoocl at 8, the Supreme Court found

that the court's failure to merge those sentences rose to the level of plain error.

{1195} Given the concession of plain error in Undenvood, the Supreme Court had no

reason to cite Cornen for the legal proposition that a failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With plain error established, Comen's

forfeiture of the right to argue allied offenses was imz-nateri:al.

{lf96} In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on appeal is so well established that it is

axiontatic. For example, in kate v. Antenori, 8th Dist. No. 90580, ?008-C)hio-5987, we

held, consistent with the principles aiuiounced in Carnen; that by voluntariiy entering

guilty pleas to two separate oifenses, a"defenclant waive[s] any argument that the same

constituted allied offenses of similar iniport." Id. at T^, 6.



{¶97} And in State v. WulffAth Dist. :tio. 94087, 2011-Ohio-700, we distinguished

Antenori fro_m Underwood by zi.oting that Underwood involved a jointly recomrnended

sentence as opposed to the guilty plea entered into in Antenori. Id. at T 25. Wulff thus

concluded that a defendant who voluntarily enters guilty pleas and allows himself to be

sentenced at the court's discretion forfeited any argument that his oifenses constituted

allied offenses of similar import. Id. at ^j 26.

f1198} Any argunietit the rnajority makes that Uridemood somehow undercut the

principles announced in Comen should have been dispensed with in State v. C'Zementson,

8th Dist. No. 94230, 2011-Uhio-1798, where the author of the present en bane decision not

only agreed with the Antenori-Wr.slff analysi.s, but explained his agreement by citing with.

approval the passage from Antenori explaining why Undenaood was distinguishable. Id.

at 11. Clernentson thus denied an application to reopen an appeal on grounds that

appellate counsel was ineffective for failing to raise an assignment of error relating to the

court's failure to merge allied offenses of similar impoz-t for sentencing because that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id.

at

13

{^99} The majority cites Undetivood for the proposition that it is error to fail to

merge allied offenses and from this proposition con.chidesthat a sentencemust be reversed

if the record oti appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise miglrt result in the defendant actually being ordered



to serve separate sentences for allied offenses, and that would violate Underwood. This

conclusion disregards Conzen and miscomp.rehends Z;'nderwood's holding. It is important

to understaiid that in both ir•iradenvood and State v. dohnson, 128 Ohio St.3cl 153,

2010-Ohio-6314, 942 N.E.2d 1061, the Supreme Court's holdings were predicated on

facts or concessions showing that the trial judge had erred by failing to merge oftenses that

actually wereallied: Underwood was the result of a no contest plea and recommended

sentence in which the state conceded that Unde.rwood's offenses were allied o1.'fenses of

similar import; .IoTinson involved a jury trial in which the evidence at trial convincingly

showed that the sutj1ect offenses were allied. In both cases, the Supreme Court was able

to find a merger error that was obvious on the record.

{T1®0} T'he specific holding in Undetivood that "offenses of similar import must be

merged at sentencing or thesentence is contrary to law" is explained by the state's

argtiment in that case. Midway through his trial,. Underwood and. the state reached a plea

agreement in which tizlderwood Nvould plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood, supra, at ^;; 4. Underwood did not raise

the argun7ent to the trial court. that any offenses were allied and should have merged, brit

he did do so on direct appeal. .Id, at ^ 6. The state conceded that Underwood's sentences

should have merged, but argued that he waived the right to appeal the merger issue by

jointly agreeing to a sentence. Id. at ^11 8. Accepting the state's concession regarding

merger, the Supreme Court cited past precedent for the proposition that allied offer7sesare



to be merged at sentencing and found that the trial court's failure to merge Underwood's

sentences was plain er•ror. Id, at ^; 26.

{¶I01{ With the Supreme Court's finding that the offenses in Underwood and

Johnson were allied, its directive that allied offenses must be merged for sentencing is

entirely defensibie -- it was plainly established that the offenses in each case were allied

offenses of similar in-iport, so it would violate double jeopardy to force the defendazlts in

those cases to serve multiple punishxnents for a single act. The obvious error in eacll case

was, indeed, plain error.

{f102{ In this case, the majority admittedly has no idea whether R.ogers's of_'enses

were allied because Rogers pleaded guilty and failed to make a record to demonstrate his

claimed error. Nothing in Unclerwoocl suggests that it applies to the mere possibility that

an allied offenses error occurred. Applying C,onien, we should hold that Rogers's failure

to preserve error at the time of sentencing forfeited all but plain error and that the limited

record on appeal makes it impossible for us to find such an ei-ror.

C

{11103} The majority's final premise - that the court has the responsibility to

determine prior to sentencing Nvhether there are any allied offenses issues - imposes a

vague standard that the majority actually disregards and creates a new form of structural

error.

1



{¶104f In the majority's view, the trial judge has the obligation to address a

potential allied ofienses issue if the convictions present a "facial" question of merger.

Aizte at 3^21. It is unciear what is mea.nt by the use of that word. As a legal term of art,

"facial" means obvious or apparent "on its face." But application of this standard actually

contradicts the majority's conclusion.

{^105} The two counts of receiving stcilen property involved (1) a "stolen pickup

truck" and (2) "tires and rims." The single count of possession of criminal tools involi>ed

"a tire jack and/or tow chain and/or lug nut wrenches." As the maj orityconcedes:

[W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tires and rinis" are from the same "stolen
pickup truck" or froin another vehicle. Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid in our mandated de novo
review of the issue.

Ante at I; 25.

f¶106} If this court is unable to determine whether the offenses are allied offenses

of similar import because there are no facts to suggest that they are, it has necessarily

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue. The analysis is at an end. By its own reasoning,

the majority's analysis necessarily affirms Rogers's sentences.

{¶107}Rather than apply this zlew :`facial" approach, the majority now adopts a

staz2dard that goes beyond the plain error rule and presumes that all offenses are potentially

allied and the trial judge must, prior to sentenLing; inquire into the possibility that



sentences might be subject to znerger, regardless of what facts are before the trial judge

in essence elevating plain error to a form of structural error.

{¶108} It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal, Washington v. Recuenco, 548 U.S. 212, 218, 126 S.Ct.

2-546, 165 L.Ed2d 466 (2006). The LTnited. States Supreme Court has been very clear in

catitioning against the "unwarranted extension" of the plain error r-,lle because it "would

ske'", the Rule's `careful balancing of our need to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious injustice be

promptly redressed."" L,nited Stcrtcs v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1(1985), quoting C3=nited States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 1584; 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a

"structural ezTor exception" to the plain error rule, and that a structural error analysis is

inappropriate in a plain error situation. Johnson v. United States, 520 U.S. 461, 466, 117

S.Ct. 1544, 137 L.Ed>2d 718 (1997).

{¶149} Althougli the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the izxtent is clear. The majority explains its decision to place a

duty on the court to itlquire into the possibility that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and clairning that we would

"automatically" find plain error if the court failed to advise a defenciant of the right to

subpoena witnesses under Crim.R:. 11(C), regardless of whether the defendant claimed anv

prejuclice. Ante at ^ 58. 'I'he difference between plain error and structural error is the



demonstration of prejudice: plain crror exists only when the defendant shows that error

affected substantial rights (i.e., prejudice); structural er-ror presurnes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-C)hio-2761, 789 N.E.2d 222,'[ 9. By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is employing a structural error analysis. It does so with no regard to theSupreme

Court's admonition that a structural error analysis is inappropriate in a plain ei7ror

situation. Johnson; supru. At least one other appellate district court has rejected a

similar per se error claim in a post-lJnc(erwood allied offenses appeal from a guilty plea.

See State v. PVessling, lst Dist. No. GGl 10193, 291 l.-4hio-5882, i, 6.

t¶1101 In any event, if the majority insists that it is employing a plain error

analysis, the Crim.R.. 1I(C) guiltv plea analogy it uses actually disproves its point. The

only way an appellate court would know if a trial judge failed to make the required

Crim.R. 1 I(C^̂ ') advisexnents would be if the error was shown on the transcript of the plea

colloquv. When there is no transcript of a plea colloquy made available to us, we have

invoked estahlished precedent to presume the regularity of the proceedings below and

affirm. See, e.g., State v. Srnith, 8th Dist. 'No. 94063, 2010-Ohio-3512, ^i 11-12; State v.

Sarnmons, 8th Dist. No. 94982, 2010-Ohio-61.88, ^ 19. So the majority not only fails to

make a convincing case for departing from established plain error precedent to create a

new form of structura] error, it cazznot satisfy the plain error test that it says it employs.



^

{1141I} Although the majorit.y insists that the trial judge has no duty to be an

advocate for either the defendant or the state, ante at ; 27, there is no doubt that its

decision effectively requires the court to be more of an advocate for the defendant than

defense counsel. It says that defense counsel "should" raise potential merger issues, cxnte

at ^, 38, but that the court "must" raise the issue. Ante at ^1 32. The majority even finds

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "manda:ted duty to address merger." Ante at fn. 2.

{¶I12} It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an, error. See, e.g.,

State v. Abdul 13czri, 8th I)ist. No. 90370, 2008-Uhio-3663 (court has no duty to sua spoztte

diszniss an indictment on speedy trial grounds absent objecti:un); Clark v. Newport Netiz's

Shipbuilding & Dy Dock Co., 937 F.2d 934, 939 (4th Cir.I991) ("Neither Batson nor its

progeny suggests that it is the duty of the court to act sua sponte to prevent discriminatory

exclusion of jurors. Rather, even in crizninal cases, the oabjection is deemed waived if not

timely raised.").

{¶i13} In criminal cases that terniinate by plea agreement, the court usually has no

involvement apart frorn taking the plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should have the obligation. to raise the .issue of allied offenses when

defense counsel has not done so. Obviously, it is defense counsel's obligation to protect a



defendant's rights. Coinpetent defense counsel who negotiates a guilty plea will be aware

of the facts underlying those offenses to which a ciefendant pleads guilty. At all events; it

is def.ense counsel's obligation to advocate for the defendant. This court's decision

essentially forces the trial jizdge to act as a de facto second chair for the defendant

3

}1J114} It is disappointing that this court finds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it wouid be difficult on direct appeal to niake a viable

ineffective assistance of counsel claim stemming from azi alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would be missing. See, e.g.. State v. Coleinara, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 (1999). But there are other avenues for raising e.rror.

{11115} Under R.C. 2953.21, a defendant can seek posteonviction relief for the

alleged errors of defense counsel that occur outside the record on appeai. Indeed, the

postconviction relief statute is specifically designed for such issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperridei°; 4 Ohio St.3d 226, 228-229, 448 N.E.2d 452

(1983).

{1f11.6} The majority acknowledges the availability of postconviction relief as a

m:eans of reinedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently finds that the "lirnited" nattzre of postconviction makes it a less



than satisfactory remedy. Ante at "j52. It is unclear what it means when it says that

postconviction relief offers a"liniited" remedy. The postconviction statute, R.C.

2953.21(A), applies to constitutional claims of any kind, including ineffective assistance

of counsel claims based orl alleged violations of the Sixth Amendrrient to the United States

Coristitution. In fact, it is the only vehicle for raising ineffective assistance of counsel

claims that relv on evidence outside the record on appeal. See CUlernan, at 134. ("Any

allegations of ineffectiveness based on facts not appearing in the record should be

reviewed through the postconviction reznediesof R.C. 2953.21."). The federal courts

usually restrict claims of ineffective assistance, on whatever theory, to postconviction

proceedings because the record can be more fullv developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States v.

Spence, 450 F.3d 691, 694 (7th Cir.2006).

{^117} Presumably, the majority has no diffilculty applying the postconviction relief

statute to other forms of constitutional error apart from ineffective assistance of counsel

claims. That being so, there is no reason why the posteonviction remedies for those kinds

of er-rors are any less limited than the posteonviction remedies provided for ineffective

assistance of counsel errors, particularly when the Supreme Court has specifically

endorsed the postconviction relief statu.te for use in cases where the record is insufficient

to prove a claim of error on direct appeal.

III



{11118} In the end, there is no compelling reason for this court's departure from

well-established rules governing plain error. If the court can conclude as a matter of fact

or a stipulation that off:enses are allied, it must merge those offenses for sentencing as

required by llnderwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

f¶ A191 The maj ority opinion criticizes application of the plain error rule as a

"self fulfilling prophecy that defeats the constitutional protection outlined in i3=ndenvaod."

Ante at 54. But all plain error analysis, regardless of the t.ype of constitutional issue,

leads to the same "self fulfilling prophecy" - if the error is not demonstrated on the

record, it is not by definition "plain."

{,T120} I. agree in principle with the concurring opinion that a trial judge can choose

to be more proactive in sentencing and raise potential merger issues in accordance with

State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.19$0). This could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all issues of allied offenses as part of the plea agreement. To be sure, this

proactive approach would indeed be the better practice. But that kind of involvement is

not required by law and we have no authority to impose it on trial judges.

11(121} This court's decision to reverse this case requires a remand for a hearing,

like that suggested in Kent. And it does so without guidance for the trial courts.



{¶122; A concern with applying Kent is that it fails to define the scope of the "voir

dire hearing" that a trial judge is supposed to conduct to deterznine whether offenses are

allied and should merge for sentencing. Given the lack of facts typically set forth in the

indictment; the voir dire hearing would necessarily require additional fact finding. But

the manner in which the court is to decide these facts is unclear and many questions of

procedure are left unanswered.

{^123; To illustrate horv these questions might arise, suppose a case where the

defendant pleads guilty to an indictment charging a rape and kidnapping that occurs on the

same day to the same victim. The court accepts the plea, the defendant makes no request

that the sentences me.rge, so the otfenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been raised, the sentence

is reversed. On remand, the defendant argues that the two offenses are allied and must

merge because they were committed with a state of mind to commit only one act. "I'he

state disagrees and tlieorizes that the defendant's acts were committed separately and

should not merge for sentencing. With no agreemeiit of the parties, the court decides to

hold a voir dire hearing to resolve the issue. Wllat is the scope of this hearing?

{fi124} AAs a court, we have previously allowed allied of.fenses issues arising from

trials to be determined solely on the argumerlts of counsel. That procedure is defensible

because a trial produces facts frozn which the court can determine whether individual

crimes were allied offenses of siinilar import. But witi-i remands of guilty plea cases like



this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

That being the case, it appears that the court would have to at least conduct a naini or

abbreviated trial. This sort of trial or hearing would be required because the allied

offenses issue is one in which the c:viirt must determine whether the multiple offenses were

conu-ilitted with a state of mind to commit only one act. I can imagine no other way to

deterinine this other than to hear evidence of the uriderlying crinles. The irony of having

to hold such a trial or evidentiary hearing from a plea agreement is obvious,

f¶1251 There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bears the burden of establishing his entitlement to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Mughni, 33 Ohio St.3d 65, 67, 514 N.E.2d 870 (1987). What is the court's

standard for find.ing that offenses are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire hearing wi.thout waiving the Fifth Amendinent right against self-incrimination?

If new evidence surfaces at the voir dire hearing, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does the court have to make

findings of fact?



{¶126} There is always the possibility that the parties on remand could stipulate

facts beyond those stated in the indictment, but it is unclear why defense counsel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

every-thing to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to s11ow whether offenses are allied, defense counsel is working

witll a clean slate. Advice to stipulate facts under these circumstances could be a

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court find that merger is warranted,

{¶127} One of the reasons given by one of the concurring opinions in this case is to

express concern that this "dissenting opinion may become the law of this state." Ante at ^

67. With all. due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) ------ at least with regard to plain error jurisprudence. And

the unanswered questions about the scope of the proposed voir dire hearing to be

conducted on remand should cause this court to pause before abandoiiiz-ig our

well-established plain error doctrine and creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

issue.

{¶12$} Of course, no appellate court can or should try to predict all the possible

consequences of a xuling. But having adopted a new rule, this court does a disservice to

the trial court by failing to consider the practical consecluences of this i-uling.



{¶129} What this case demonstrates is that the defense - not the court and not the

prosecuting att:ornev ---- has the ultimate duty to raise any potential allied offeiises at the

time of sentencing, If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot be established on the mere possibility that a

sentencing error occurre.d, but rather on facts that prove an obvious erroi. If there are no

facts to show that a plain error occurred, the defendant's recourse is in postconviction

proceedings.
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No.11736. i Feb.13,298-5.

Defendant tivas convicted in the Court of Coznxn.on Pleas.

Sunimitt'.ounty, on thi-ee counts ofreceiV ing stolen propefty-,

artd he apleale<i. The Cous-k of Appeals, George, J., held

tliat: (1) defeaidant could stot be sentenced on three cotnrts

of receiving stofeu property tv2ieiz oitS,y evidence connectin-g

him to property -wa.s fact tliat he disposed of three iteins in

otie transaction, but (2) defendant's euaexplaiiied possessiozi

of stolen property could give a-ise to pernrissiti•e inference that

defendant was gcrilty of theft offense.

Sentence ret-ersed; renxanded for resentencing.

West Meac:hiotes (^)

(11 t3t•inkinaT Law

c- 1rlerger of t:lffeElses

When defendaat# is charged on muitiple counts

of receiving st.alen property, Conrt sliall lnerge

cotUltS to a single cotlnt when shown that

defendant received, retained or disposed all

items at one tiane in single trarisactioft or

occturence: R.C. § 2913.S7.

14 Cases tlxat cite this 1ieadtlote

[2] Sentencing and Punishment

i^- 7:.a.rceTf.y. En3.be;GZlelneS.7t, mld Receiving

Stolen Property

Counts of receiving stoleit property w-ere

required to be ntersecl into one for pttrpases

of seRtetlcln^L'^. E'f'eS1 tlloll$h state nltrodtlced

ev3denCe to deZnofilstrate that Ite1T3s were owned

by three differetit individuals and stolen in two

separate btirglaries, whet•e oi?.Iy evidence offered

by state w)"iiclx conraected defendzuzt to property

u>as fact that he disposed of the itertis in one

transaction. R.C. SR 291.3. 5 1.

14 Cases that cite th.is ],reactnote

[3I Larceny

^w^ Presucztptzo^zs ? risiu^g :f^•o7n Possess1011i11

General

Uefendant's rurexpiaisied possessiot) of stoien

propexiy znay give rise to perinissive inference

that ttefendartt is euilty of a theft offense, R.C. ^

2913.51.

21 Cases that cite this Ixeadnote

[4] Receai=i.eag St:olere Goods

w4 Knowled^e of °Theft ^xd Intent

Evidence was sufficieart to support con-s°ictiQn

of rece:iv'ctag stolen property, since jury could

properly in£er defendant had knouilecige that

property was stolen, in light of defendant's

unexplained possession of p'operty, especially

iv1aen prope.rt3, included tu=o r.uigs which carried

two sets of uiitials; none of which were

defendattt's. R.C:`. § 2913.51.

18 Cases that cite this lieadi7ote

**1243 <S14l.aliars ki, tlre Cuurt

*171 1. When a defenda.nt is charged on multiple counts
of receiving stolen property tutder R.C, 2-913;51, the trial
court shali xnerge the counts into a single count X^.,hen it is

showit that the defendant received. retauxed or• disposed of all

the iten3s of propert.y at one tiine in a sikgIe transaction or
occurrence,

2. A defendant's unexplained possession of stolen propetty

znay give rise to the perini:;sive inference tliat the defelxdant

is guilty of a theft offense.

At€ot;nei=s and Law $'irtr$s

Lyim Slaby, Pros. Atty.; for appell.ee.

Ida L. Iv1acl3oxtald, Ala-ota, for a}ipellazit.

__ _. .---. _--- ----.^, ^.._.^ .^_ -._



State ti INfton. 21 1?1 i t9^51
.:.,... ....,_, ......_, .,__...... ,,_...

486 I^t,E.2d 1242, 21 O.B.R. ^ 82

O,pinFoxa

GEC}RCrE. Judge.

The defendatxt-appel.lazit. Paul Wilsora, appeals €li4 con-,=iction

on tbree coucits of receiving stolen property. 'I`ITis court

affuxns in part and reG:erses in patt.

Wilson was arrested onFebruaty 17, 1984, in cozuXectioti tivitli
a series of burglaries in the Utui=ersity of Akron area, He

was indicted on nineteen coaxits of aggravated burgJaa}r, and
tweiity cotuit.s of receivitig stolen property.

On May 4, 1984. Wilson filed a rnotion to suppress the

evidence sei.zed at his apartment. A hearing was lield oiz May

15, 1954, and one of flie state's witfiesses was unable to attend.

The trial cotirt deferred its raalin,g on this znotion and t7zled that

the state could proceed to trial oai those counts which did ixot

perf.un: to the evidence seized at'%7il:son"a apartment.

A trial by it.uy coutnienced Ma.}r 17, 1984, cozxcerrrixig tllree

coturts of receiving stolen property. in violation of R.C,Y,

291:z.51, plus the specification gsrader R.C. 2R41:143; and

tlzree counts of aggravated bus•gla3y, in violation of R,C.

297 7.11(A)(,3), plus the specification under R.C. w941.142.

Wilson was found guilty only on the tlu•ee counts ofa•eceYving

*172 stolen pY-operty, plus the specifications.

**1244 .A,.ssigutxeent of Er•k•or !

[1 J [2] "Tlze ts•ial court en•ed uz rlenying defendaiit's iuotion

to cattsolidate the three counts of stolen properiy uzto osze

cotitit since the evidence sliowed tliat: (A) defeitdant engaged

in one act of disposition; (F3) tlaat there vL^as aio evidetzce as to

wlien, houT oi- in what inaruaer defeltdant acquired possession

of the stolesz propeity."

'4'vzlson argues that the tlzree colizats of xeceSvin.e stolexi

property should haNFe been merged into a single couzlt. This

isstte was considered by this court in ,Strrte ir. 1.trr3titr (Feb.

16, 19$4), Scmmi:it App. No. 11298, uiis•eported In that case,

this court rttl.ed that a defeixdant's coxxti ictiori on two separate

counts of receiving stolen propety under R.C. 2913.51

should lhave beeai inerged, statiazg at 3-4:

." * * * If [the defer.adant] re4ei4>ed. retairt.ed or disposed of

all the iteraxs of property at one tinie in a si;tgle tr-arLsaction

or occusxance [szc ), botla co:uaat.s are allied offenses of similar

inipo-t and should have beeai merged for sentencing ptLrposes.
* r* >,

In this case, the record reveals that on Eebruary 16., 1984,
^Viison sold various itetns of.jecvelry to Dale Torster of C.E.
Forster & Soxis Je;velers. It was subsequently deteinsined
that tJie jewelry had Uee:tz reported, stolet, in two separate

burglaries. Ttxe state put oti evidence to demonstrate that

these items belonged to three differeni individixals. However;

tlie state failed to prove that Wilson participated in these
biargla4-ies. The only evidence offered by the state wliich
connected Wilson to the stoleti property was the fact that he

disposed of these stalen iteins in one tran.sactiotz. As such.

Wilsorr cannot be convicted and sentenced for three separate
criYnes of receiving stolen property. See, generally, State 5,.
,5ajta'ers (19^8), 59 Ohio App ::d 187, 392 N.E.2d 1297 [13

0.0.3d. 209].

Accordingly, the tria3 cotut erred in gzot rraergiazg the

three cotints of receiz^ing stolen property for piuposes of

senteiiciuig, Thus, this assigzuizezit of error is well-taken.

Ai.sslgm:carezat of Ea•roa, 2

[31 [4] "The trial coiirt erted in not directing averdict of

acquittal wtien the evidence -was insuf#icient as a matter of

law to support a fiudiaig of pilt.y beyond a reasonable doubt

a.s to the receiving stolen property char ges.'-'

Wilsoit argues that the evidence failed to prove that he is

guilty of receiz•ing stolen property because the state failed

to demonstrate liou? lxe obt.ained that property. However, the

state proved that Wilson uras in possession of the stolen
property. In Strrte r. C"nker• {1984), 15 C3liio App.3d 97,

472 1vT,E.2d 747, this court at 99 stated that a clefendant's

unexplained possession of stolen property rnay give i•ise to

tlie pernissive inference that the defendant is guilty of a

theft offense. Likewise in this case the 3tisy could properly

ixifer that Wilson liad l;nowledge that the property was stolen.

Especially ^.vhere two rings cazxied tN^,o sets of itzitia.ls, none
of 1vhich were Wilson's.

Accorcliiagly, this assignment of error is ovemzled. The

jtzdgziient of the trial court in sentencing Vs%ilsctrl is reversed.

The cause is renrandeci for resentencing.

.Jatclgrnent crccr.?rrlirCeiy:

------------ ------ -- - - -------- -
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