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INTRODUCTION

Achieving balance is the Commission's' duty. In this case the Commission was

considering capacity costs and the need was to set a price for capacity low enough for competi-

tors of AEP-Ohio2 to survive, and thus, facilitate a competitive market, but high enough to fairly

compensate AEP-Ohio for its service. What capacity is, how it is provisioned, and what the

legal structure is surrounding this, are complex and will be explained below. But in the final

analysis the Commission balanced two conflicting obligations so as to simultaneously further

both, `I'his was the Commission's duty and it did it.

i

2

Public Utilities Commission of Ohio ("Commission" or "PUCO").

Ohio Power Company ("AEP-Ohio" or "Company").



BACKGROUND

In this case the Commission achieved two equally important objectives. First, the

Commission adopted a state compensation mechanism ("SCM") to address a volatile capacity

market and restore just and reasonable compensation to AEP-Ohio for its provision of wholesale

capacity service. The Commission approved rate reasonably compensates AEP-Ohio for its

incurred capacity costs to satisfy the Company's Fixed Resource Requirement ("FRR") obliga-

tions under PJM's Reliability Assurance Agreement ("RAA"). AEP-Ohio is obligated to stand

ready to supply power to Competitive Retail Electric Service ("CRES") providers that serve

shopping customers in the Company's service territory.

And, secondly, the SCM the Commission adopted protects customers' retail choice and

ensures a level playing field for competition between AEP-Ohio and CRES providers in AEP-

Ohio's service ter-ritory, The SCM expressly prevails over other compensation mechanisms in

PJM's RAA, so any risk that AEP-Ohio could acquire market power by seeking an anticompeti-

tive capacity rate at the Federal Energy Regulatory Commission ("FERC") has been eliminated.

FERC denied AEP-Ohio's application, a filing that triggered this investigation, due to the Com-

mission's adoption of the SCM. See 134 FERC ^j 61,039 (2011), App. at 55-60.

"Capacity" is not electricity itself but the ability to produce it when necessary." Conn.

Dep't qfPub. Util. Control v. FERC, 569 F. 3d 477 (D.C. Cir. 2009). "A capacity market is a

means of providing revenue to owners of power plants who in return agree to stand. ready to sup-

ply power when needed." Voyles, Seth & Caplan, Elise (2013), RTO Capacity Markets and

Their Impacts on Consumers and Public Power, American Public Power Association. 'I'o ensure

a reliable supply of power and reliable service, an adequate supply of capacity at all times is nec-

essary, "Capacity payments are intended to cover the power plants' fixed capital and other costs

not recovered through electricitv sales in energy and other markets." Id.

2



The Commission's rate design in the SCM preserved PJM's auction-based Reliability

Pricing Mode1(`RPM") market-rate charge to CRES providers. Any incurred capacity cost not

recovered from CRES providers was deferred for collection fxom retail customers. This design

has a wholesale component and a retail component that separates federal/state ratemaking and

jurisdictions. In fact, the FERC conducted a review of the SCM design the Commission adopted

and approved it along with the wholesale component, finding the SCM adopted by the Commis-

sion to be "consistent with the RAA." See 143 FERC 1; 61,164 p. 26 (May 23, 2013), App. at 54,

The Commission applied Ohio law to determine what rate was just and reasonable for

AEP-Ohio to meet its incurred costs in satisfying AEP-Ohio's FRR obligations. 'l he Commis-

sion, applying Ohio law, established the retail component to the SCM and overall wholesale

capacity rate. The wholesale component maintained RPM pricing for marketers to promote

shopping, stimulate true competition among suppliers in AEP-Ohio's territory, and facilitate

AEP-Ohio's transition to full participation in the competitive market. In the Matter of the Com-

mission Review of the Capacity Charges of Ohio Power Company and Columbus Southern

Power C.,onapany, Case No. 10-2929-EL-UNC ("Capacity Case") (Opinion and Order at 22)

(July 2, 2012), IEU App. at 67.3 The SCM the Commission designed and adopted accomplishes

both federal and state policy objectives, and protects/benefits the interests of all stakeholders.

References to the appendix submitted with the First Brief of the Appellant/Cross-
Appellee Industrial Energy Users-Ohio are denoted "IEU App. at _:" references to the
Supplement filed by IEU are denoted "IEU Supp. at _;" references to the supplement
submitted with the First Brief of Appellant/Cross-Appellee FirstEnergy Solutions Corp.
are denoted "FE Supp, at _;" references to the appendix submitted with the First Brief
of Appellant/Cross-Appellee The Office of the Ohio Consumers' Counsel are denoted
"OCC App. at,_;" references to the appendix attached hereto are denoted "App. at

references to the supplement submitted by appellee Public Utilities Commission of
Ohio are denoted "Supp. at
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Who benefits from the SCM? Retail customers benefit by having a choice in retail

suppliers and lower electric generation rates. Marketers benefit by being charged the RPM auc-

tion-based market rate so they can compete for customers in AEP-Ohio's service territory. AEP-

Ohio benefits by having a certain and stable rate to recover its incurred costs in providing AEP-

Ohio's capacity resources to CRES providers. The Commission's review of AEP-Ohio's capac-

ity service rate was necessary to assess whether it was reasonable and to maintain competition

and reliability in AEP-Ohio's service territory.

The backdrop to this case is a volatile wholesale capacity market. Since the Commission

initiated this investigation in 2010, the RPM market price produced a high of $220.964 in

2010/2011 and a low of $20.01 in 2012/2013. This dramatic fall in RPM pricing created uncer-

tainty and a risk of financial harm to AEP-Ohio due to its obligation, as an FRR entity, to supply

CRES providers its capacity through May 31, 2015.

AEP-Ohio is subject to PJM's RAA tariff. The tariff obligates AEP-Ohio, as an FRR

entity, to self supply capacity for its entire load, including serving as the supplier to all CRES

providers that serve shopping customers, in the Company's service territory. It is undisputed that

.E1.EP-Ohi.o is the only provider of capacity for its load and CRES providers serving shopping

customers in its service territory until May 31, 2015. This makes AEP-Ohio's capacity a non-

competitive service.

The Commission has broad authority and discretion under R.C. Chapter 4905 to super-

vise and regulate utility companies under its jurisdiction, and determine whether their rates for

services are just and reasonable. Nothing in R.C. Chapter 4905 prohibits the Commission from

4 Capacity prices are quoted per Megawatt day ("MW-day").
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establishing a rate for a noncompetitive wholesale capacity service. There is also no requirement

that the Commission must first invoke R.C. Chapter 4909 prior to fixing a new utility rate if it

finds that an existing rate is unjust and unreasonable following a proceeding under R.C. 4905.26.

Under R.C. 4905.22, 4905.26, 4928.02, and 4928.06, the Commission is obligated to

address a rate that does not reasonably compensate a utility for a service it provides and this

obligation extends to ensuring that the policy objectives of retail choice and competition are

effectuated in the process. 'I'he Commission accomplished those objectives, while also protect-

ing the interests of all stakeholders.

After a lengthy discovery, hearing aiid briefing process involving all stakeholders, the

Commission adopted a SCM with a cost-based capacity rate of $188.88/MW-day. This rate, as a

matter of fact, reasonably compensates AEP-Ohio for its capacity resources during 2012-2015

when AEP-Ohio must fulfill its FRR obligations.

The Commission adopted an SCM consistent with the RAA (as FERC recently con-

firmed), state policy objectives, and Ohio law. The SCM capacity rate the Commission adopted

and approved reasonably compensates AEP-Ohio for its incurred costs in providing the Coin-

pany's capacity resources to satisfy its FRR obligations, while preserving and promoting retail

choice for customer shopping and retail competition in AEP-Ohio's service territory consistent

with state policy objectives.

STATEMENT OF THE FACTS

Capacity must be provided for all suppliers of electricity. To accomplish this, PJM oper-

ates an auction process referred to as RPM where electricity stippliers, both CRES and utilities,

can buy. 'f`his auction process resulted in a Megawatt-day ("MW-day") capacity charge of

$220.96 for 2010/2011, $145,79 for 2011/2012, $20.01 foor 2012/2013, $33.71 for 2013/2014,



and $153.89 for 2014/2015. Capacity Case (Opinion and Order at 10) (July 2, 2012), IEU App,

at 54. AEP-Ohio elected to opt out of participation in PJM's RPM capacity market and instead

becaine an FRR entity. This means that AEP-Ohio was obligated to provide sufficient capacity

for all connected load, including shopping load, in its service territory, although it had to do so at

the auction price. Id. at 10, IEU App. at 54. AEP-Ohio will remain an FRR entity through May

31, 2015. Id.

If the RPM auction rate proved too low for the FRR, the RAA offered the FRR entity a

way out. It could request that the FERC set a capacity rate based on the FRR entity's actual cost.

On November 24, 2010, American Electric Power Service Corporation ("AEPSC"), on behalf of

AEP-Ohio, filed just that sort of application with the FERC. .Id. at 3, IEU-App. at 47. AEP-

Ohio's application proposed to raise the capacity price from the yearly swinging RPM auction

prices listed above to $355.72.

The RAA offered a way around this too. If there was a SCM, that state-determined rate

would prevail. In light of the capacity rate change proposed by AEP-Ohio at FERC, on

December 8, 2010 the Commission adopted a SCM for AEP-Ohio with the capacity charges

established by RPM's three-year capacity auction conducted by PJM, during the pendency of the

review. Id. at 4, lEU App. at 48, FE App. at 30, OCC App. at 12. The Commission also found

that an investigation was necessary to determine the impact of AEP-Ohio's proposed change to

its capacity charge. Id.

Specifically, the Commission sought comments regarding (1) what changes to the SCM

were appropriate to determine AEP-Ohio's FRR capacity charge to CRES providers; (2) the

degree to which AEP-Ohio's capacity charge was currently being recovered through retail rates

or other capacity charges; and (3) the impact of AEP-Ohio's capacity charge upon CRES provid-
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ers and retail competition in Ohio. Id. That review was conducted under the Capacity Case.

This case was first consolidated and then separated from AEP-Ohio's standard service offer

("SSO") case, This procedure is unimportant for present purposes but is explained in the foot-

note,S

On March 7, 2012, the Commission implemented an interim capacity pricing mechanism

proposed by AEP-Ohio in a motion for relief filed on February 27, 2012. Capacity Case (Opin-

ion and Order at 6) (July 2, 2012), IEU App. at 50. The Commission approved a two-tiered

capacity pricing mechanism modeled after the one recommended in the Stipulation and sup-

ported by that record. .Id. The two-tiered capacity pricing mechanism had RPM pricing for the

first 21 percent of each customer class and everyone above was charged $255.00/MW-day on an

interim basis until May 31, 2012 (later extended to July 2, 2012). Id, IEU App. at 50.

On September 16, 2011, the Capacity Case was consolidated with AEP-Ohio's
application for a standard service offer and electric security plan in In the Matter of the
Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised
Code, in the Form of an Electric Security Plan, Case Nos. 11-346-EL-SSO, et al. (Opin-
ion and Order) (Aug. 8, 2012) ("ESP 2"). Capacity Case (Opinion and Order at 5) (July
2, 2012), IEU App. at 49. A Joint Stipulation and Recommendation ("Stipulation") was
filed in the consolidated case and a hearing on the Stipulation was held in October 2011.
Id.

On December 14, 2011, the Commission issued its Opinion and Order adopting
the Stipulation, with modifications, in the consolidated case. Id. at 5-6, IEU App. at 49-
50. The Commission approved a capacity charge for CRES providers at an interim rate
of $255 per megawatt-day ("MW-day") for all shopping above 21 percent of retail load in
2012, 29 percent in 2013 until securitization is completed, 31 percent for all or the
remaining portion of 2013, and 41 percent in 2014. ESP 2 (Opinion and Order at 25)
(Dec. 14, 2011), IEU App. at 219. The capacity charge below the established percent-
ages was the RPM rate. Id. On rehearing, the Commission rejected the Stipulation as a
package on February 23, 2012. Capacity Case (Opinion and Order at 6) (July 2, 2012),
IEU App. at 50. Following that rejection, the Commission ordered the consolidated cases
proceed separately under their original case numbers. Id. (Entry on Rehearing at 13)
(Feb. 23, 2012), IEU App. at 181.
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On April 10, 2012, as corrected on April 11, 2012, IEU filed a motion to dismiss the

Capacity Case asserting the Commission lacked jurisdiction. Id. at 8, IEU App. at 52, On April

17, 2012, the evidentiary hearing in the Capacity Case commenced and continued until May 15,

2012. Id. at 6, IEU App, at 50.

On July 2, 2012, the Commission issued its Opinion and Order. Id. IEU App. at 50. The

Commission, stating it had jurisdiction to establish a SCM, denied IEU's motion to dismiss. Id.

at 12-14, 38, IEU App. at 56-58, 82. The Commission stated the record revealed that RPM based

capacity pricing would be insufficient to yield reasonable compensation for AEP-Ohio's provi-

sion of capacity to CRES providers in fulfillment of its FRIZ. capacity obligations. Id. at 23, IEU

App. at 50.

The Commission established $188.88/MW-day as an appropriate charge for AEP-Ohio to

recover its capacity costs while satisfying the Company's FRR obligations to serve CRES pro-

viders. Id. at 33, IEU App. at 50. The Commission authorized AEP-Ohio to charge CRES

providers only the RPM rate in order to promote shopping and competition. Id. at 23, IEU App.

at 50. The Commission fiirther authorized AEP-Ohio to modify its accounting procedures to

defer its incurred capacity costs not recovered from CRES providers up to $188.88/MW-day

during the ESP 2 period. Id. IEU App. at 50.

I'he Commission noted that it would establish an appropriate recovery mechanism for the

deferred costs and address any additional financial consideratioaas in the ESP 2 case. Id., IEU

App. at 50. The Commission also authorized AEP-Ohio to collect carrying charges on the defer-

ral. Id., IEU App. at 50. The Commission ordered that the SCM would not take effect until it

issued a decision in the ESP 2 case or August 8, 2012, whichever was sooner. Id. at 24, IEU
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App. at 50. 'The Commission noted that the SCM, once effective, would remain in effect until on

or before June 1, 2015, or until otherwise directed. Id., IEU App. at 50.

ARGUMENT

Proposition of Law No. I:

The Commission had reasonable grounds to investigate and establish a
new rate under R.C. 4905.26.

The Commission initiated this investigation in December 2010 consistent with its author-

ity under R.C. 4905.26 to review and determine if AEP-Ohio's proposed change to its capacity

charge was reasonable, assess its impact on CRES providers and retail competition, and adopt a

SCM. C'apuci.ty Case (Entry on Rehearing at 9, 28-29, 32) (Oct. 17, 2012), IEU App. at 98; Id,

(Entiy on Rehearing at 7-9) (Dec. 12, 2012), IEU App. at 160-162; Id. (Entry at 2) (Dec. 8,

2010), IEU App. at 183. Thus, the Commission had reasonable grounds to initiate its investiga-

tive authority to comprehensively evaluate AEP-Ohio's capacity rate, to facilitate a competitive

retail electric market, and to enforce state policy objectives. Id. (Entry on Rehearing at 9-10)

(Dec. 12, 2012), IEU App. at 162-163.

This Court has repeatedly held that the Commission has considerable authority under

R.C. 4905.26 to initiate proceedings to investigate the reasonableness of any rate or charge and

impose new utility rates or change existing rates of a public utility. Consumers' Counsel v. Pub.

Util. Comm., 110 Ohio St.3d 394, 2006-Ohio-4706, T!( 29, 32. See, e.g., Allnet Communications

Servs., Inc. v. Pub. Util. Comm., 32 Ohio St. 3d 115, 117, 512 N.L. 2d 350 (1987)

("R.C. 4905.26 is broad in scope as to what kinds of matters may be raised by complaint before

the PUCO.")

In the Consumers' Counsel case the OCC argued that a util'ity seeking to change its exist-

ing rates for customers must file an application under R.C. 4909.18 and follow all of the
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requirements of that statute and R.C. 4909.19. Id. at ^ 26. The agreement to raise utility rates in

that case arose in the context of a complaint case rather than in a rate-increase proceeding. Id. at

^ 28. The Court held that the Commission acted lawfully and noted that it had allowed the Com-

mission to impose new utility rates in other R.C. 4905.26 proceedings. Id. at ^ 32. The Court

held the Commission complied with all of the procedural requirements in R.C. 4905.26 and that

is all that was required. Id.

This precedent, cited by the Commission6, makes clear that there is no requirement to

invoke R.C. Chapter 4909 prior to fixing new utility rates where existing rates are found to be

unjust and unreasonable pursuant to R.C. 4905.26. Although the Commission relied on tradi-

tional ratemaking/rate of return principles from R.C. 4909.15 for guidance in fixing this rate, it

was not required to do so under R.C. 4905.26, which gives the Commission broad authority, or

by any section under R.C. Chapter 4909. The Commission fixed this rate after finding the RPM

rate unjust and unreasonable following a proceeding under R.C. 4905.26.

Under R.C. 4905.26 the Commission shall fix a tirne for hearing, give notice, and parties

to the proceeding "shall be eiatitled to be heard, represented by counsel, and to have process to

enforce the attendance of witnesses." R.C. 4905,26, App. at 2. The Commission complied with

this by holding several weeks of hearing and taking testimony from many witnesses, including

several who testified on behalf of FES and IEU (OCC did not present any witnesses). The

Commission reviewed the RPM market rate, AEP-Ohio's proposed cost-based rate, and all other

stakeholders' rate proposals presented in the proceedings. Capacity Case (Opinion and Order at

Capacity Case (Entry on Rehearing at 9) (Oct. 17, 2012), IEU App. at 98, p'E
App, at 80, OCC App. at 98; Id. (Entry on Rehearing at 7-9) (Dec. 12, 2012), IEU App. at
160-162, FE App. at 142-144, OCC App. at 182-184.
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33) (July 2, 2012), IEU App. at 77. The Commission complied with all of the procedural

requirements in R.C. 4905.26.

Both FES and IEU claim that the Commission must adhere to R.C. Chapter 4909 before

adjusting any rate that it finds to be unreasonable under R.C. 4905.26. They rely principally on

five cases.7 Those cases are distinguishable from this one. Three of those cases involved an

application in whole, or in part, under either R.C. Chapter 4909 or R.C. Chapter 4928 for rate

increases.8 The remaining two cases concerned a rate decrease under R.C. 4905.26. One was

dismissed for lacking reasonable grouzids because it sought retroactive ratemaking for relief and

the other addressed a rate impacted by a change in the law that affected how the rate base calcu-

lation was made under R.C. Chapter 4909.jo None of those cases support appellants' claims that

R.C. Chapter 4909 must apply to complaint cases initiated by the Commission, when fixing a

new rate in a R.C. 4905.26 proceeding after finding the existing rate unreasonable.' I

FES Merit Brief at 35-38, citing Citv of Cleveland v, Pub. Util. Comm., 164 Ohio
St. 442, 442-443, 132 N.E.2d 216 (1956); Columbus S. Power Co. v. Pub, Util. Comm.,
67 Ohio St. 3d 535, 537, 620 N.E.2d 835 (1993); Indus. Energy Users-Ohio v. Pub. Util.
Comm., 117 Ohio St. 3d 486, 2008-Ohio-990, 885 N.E.2d 195, ^11 28; and IEU Merit Brief
at 22-24, citing Lucas Cty. Commrs. v. Pub. Utal. Comm., 80 Ohio St. 3d 344, 347-348
(1997); Ohio Util. Co. v. Pub. Util. Comm., 58 Ohio St. 2d 153, 12 O. 03d 167, 389 N.E.
2d 483 (1979).

8 City of Cleveland, Columbzts So. Power Co., and Indus. Energy Users-Ohio.

9 Lucas Cty. Commrs.

lo Ohio Util. Co.

Moreover, IEU incorrectly paraphrased Luctrs Ct,y, Commrs. by stating the Court
there "addressed this issue and held that R.C. 4905.26 does not provide the Commission
with independent ratenzaidng authority." IEU Merit Brief at 23. Nowhere does the Court
say that. Each rate situation is different and the General Assembly left it to the Commis-
sion to decide when and how those sections should be applied. This case did not require
a R.C. Chapter 4909 rate case because it was limited to determining AEP-Ohio's capacity
costs. Nonetheless, the Commission considered the traditional ratemaking principles of
R.C. 4909.15 in determining those costs.
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Finally, in Ohio Util. Co,12 the Court stated that "the commission could, as it did below,

invoke its authority under R.C. 4909.15(D)(2)(b) to `fix and determine the just and reasonable

rate * x* to be * * * charged ***."' 13 The Court made that statement in the context of finding no

distinction between the Commission initiating an investigation under R.C, 4905.26 to adjust

either a new rate not previously passed upon or an existing one previously fixed. The plain

wording of R.C. 4905.26 did not support the limitation appellant there attached to it. The Court

further noted:

This joining of statutory authority to support the commission's
investigafion of existing rates and subsequent substitution of new
rates was approved by the United States Supreme Court in Public
Utilities Comm. of'Clhio v. United Fuel Gas Co. (1943), 317 U.S.
456, 464. There the court was concerned with an attempt by the
commission to fix rates retroactively. To support its holding that
the commission's authority was prospective only, the court com-
bined G.C. 614-21 and 614-23 (predecessors of R.C. 4905.26 and
4909.15, respectively). We concur in this combined reading of
R.C. 4905.26 and 4909.15(D), as being appropriate in situations
such as the instant cause, and as effectuating the public interest.

There the Court affirmed the Comniission's exercise of discretion to join and read R.C. 4905.26

and R.C. 4909.15 together to investigate and prospectively fix an existing rate it recently had

12 The existing rate in that case was approved January 18, 1977, upon an application
for a rate increase under R.C. 4909.18. However, the rate law changed and the Commis-
sion initiated its investigation on September 7, 1977 under the unique circumstance and
belief that the existing rates might not be reasonable when tested under the new law, At
the outset, the Commission indicated that the procedures of R.C. 4909.18 would be fol-
lowed in the case. 1-Iowever, despite problems with the utility providing necessary
information and records, the Commission found the existing rates excessive and
decreased them. Appellant there alleged that the Commission improperly used
R.C. 4905.26 to atter its January 18, 1977 rate order and asserted that only
R.C. 4909.15(E) would give the Commission that authority. The Court stated the utility
misconstrued the investigation and interpreted R.C. 4905.26 too narrowly. T'he Court
stated it previously found that R.C. 4905.26 was extremely broad and would permit a
"collateral attack" in many instances. Ohio lltil. Co. at 153-159.

13 Ohio Util, Co. at157.
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approved pursuant to R.C. 4909.18. The Court there found that the tie of authority by the

Commission was appropriate to address that factual situation.'4

The Court in the Ohio Util. Co. case did not hold that the Commission was required to tie

R.C. 4909.15 to any situation that needed a new rate to be fixed under R.C. 4905.26. Hence, the

Court used the word "could" to indicate the Commission either can or decide not to invoke

R.C. 4909.15 in a R.C. 4905.26 proceeding. The Commission still has discretion and broad

authority to determine on a case-by-case basis whether a situation calls for it to join and read the

two statutes together for fixing a new rate under R.C. 4905.26. In this case a new capacity rate

was established by the Commission under R.C. 4905.26. No existing rate was previously estab-

lished under R.C. 4909.18 here to distinguish it from the Ohio Util, Co. case. The Commission

adhered to all requirements of R.C. 4905.26 and all parties had ample opportunity to be heard.

Even if the Commission were required to comply with R.C. 4909.15(D), after having

found existing rates to be unreasonable after a R.C. 4905.26 hearing, the Commission has done

so. It must be remembered that this case was decided only seven months after new distribution

rates were established for AEP-Ohio in In re Application of AEP-Ohio for an Iricrease in Elec-

tric Distribution Rates, Case Nos. 11-351-EL.-AIR and 11-352-EL-AIR (Opinion and Order)

(Dec. 14, 2011), as amended by Id. (Entry Nunc Pro Tunc) (Dec. 15, 2011). It would have been

pointless to have reproduced the same analysis that the Commission had just completed in AEP-

Ohio's distribution cases. Nothing would have changed and no purpose would have been served.

The hearings were nearly simultaneous for all three cases. The distribution rates were obviously

reasonable; the only item in question was the reasonableness of the capacity charge itself. In

14 Ohio Util. Co. at 158.
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making this capacity determination the Commission looked to the cost of providing the capacity

and the return that AEP-Ohio would earn, just as is required by R.C. 4909.15(D). There is no

dispute that the plant was used and useful on all relevant dates (rendering a date certain moot)

and annual costs were examined (establishing a test year). The Commission has fully complied

with R.C. 4909.15(D) and mere substantial compliance is required. R.C. 4905.09, App. at 1.

A. The Commission's Statutory Jurisdiction

The Commission, as stated in its decision, is a creature of statute and may exercise only

the authority conferred upon it by the General Assembly. Capacity Case (Opinion and Order at

12) (July 2, 2012), IEU App, at 56. Also, see Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 88

(1999).

The Commission found that it had jurisdiction to establish a SCM in this case pursuant to

its general supervisory authority found in R.C. Sections 4905.04, 4905.05, and 4905.06. Capac-

ity Case (Opinion and Order at 22) (July 2, 2012), IEU App. at 66. The Court in Kazmaier

Superfnarket, Inc. v. Toledo Edison Co., 61 Ohio St.3d 147, 150, 573 N.E. 2d 655, 658 (1991),

stated:

The General Assembly has created a broad and comprehensive
statutory scheme for regulating the business activities of public
utilities. R.C. Title 49 sets forth a detailed statutory framework for
the regulation of utility service and the fixation of rates charged by
public utilities to their customers. As part of that scheme, the leg-
islaturc created the Public Utilities Commission and empowered it
with broad authority to administer and enforce the provisions of
Title 49.

See, also, State ex rel. Columbus S. Power Company v. Fais, 117 Ohio St.3d 340, 343, 2008-

Ohio-849, 884 N.E.2d 1, 4. The Commission is not precluded from regulating wholesale rates
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under R.C. Chapter 4905 or R.C. 4905.26, in particular.15 Capacity Case (Entry on Rehearing at

9) (Dec. 12, 2012), IEU App. at 162. Neither R.C. Chapter 4905 nor R.C. 4905.26 prohibits the

Commission from initiating a review of a wholesale rate.'6 Id. at 9-10, IEU App. at 162-163.

The Commission stated that the provisions of R.C. Chapter 4928, which provides for

market-based pricing for retail electric generation, do not apply because capacity is a wholesale

rather than a retail selvice., 7 Capacity Case (Opinion and Order at 22) (July 2, 2012), IEU App.

at 66. Appellants assert that the Commission's authority with respect to generation service is

limited to the authorization of retail SSO rates that are established in conformance with the

requirements of R.C. 4928.141 to 4928.144. The Commission disagrees.

15 In Consumers' Counsel, 110 Ohio St. 3d 394, OCC challenged a PUCO order
made under R.C. 4905.26 that changed the way in which Dayton Power & Light
("DP&L") could recover its billing-system costs, as a result of Senate Bill 3 ("S.B. 3"), to
provide consolidated billing for both distribution and generation services. A stipulation
approved by the PUCO allowed DP&L to recover from CRES providers' customers any
of DP&L's out-of-pocket costs resulting from the default of a CRES provider. OCC
challenged the order on grounds that the default-recovery mechanism. approved by the
PUCO was unlawful because no statutory or regulatory provisions in Ohio expressly
permit that kind of financial protection to be given to an electric distribution utility
("EDU") like DP&L. The PUCO stated that the mechanism "is not prohibited by any
current statute or rule" and is in fact "permissible under the current statutory system."
C'onsumers' Counsel atT 38. The Court affirmed the PUCO stating that the PUCO's
"legal conclusion that the provision is not unlawful is correct." Id. ¶ 39.

16 Any limitation on the Commission's ability to review wholesale rates would arise
from federal preemption but there is no preemption. issue here. The FERC has examined
the Commission's action and adopted that action as its own.

17 It should be noted that, although the Commission was not acting under
R.C. Chapter 4928, the policy provisions of R.C. 4928.02 apply to all Commission
actions. See R.C 4929.06(A), App. at 3. See, also, IEU App. at 131.
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1. Capacity service does not meet the definition of retail elec-
tric service.

Under R.C. 4928.01(A)(27) "retail electric service" is defined as "...any service involved

in supplying or arranging for the supply of electricity to ultimate consumers in this state, from

the point of generation to the point of consumption." AEP-Ohio's provision of capacity to CRES

providers, as required by the Company's FRR capacity obligations, is not a retail service as

defined by R.C. 4928.0 1 (A)(27).

The capacity service in question is not provided directly by AEP-Ohio to retail custom-

ers, but is rather a wholesale transaction between the Company and CRES providers. Capacity

Case (Entry on Rehearing at 20, 29) (Oct. 17, 2012), IEU App. at 109. Fur-ther, capacity is not

consumed. Energy is wllat is actually produced and consumed. Capacity resources are physical

resources able to produce, and reserve access to, energy wlien needed to meet demand and relia-

bility requirements.

2. AEP-Ohio's capacity service is n®ncompetitive.I&

As an FRR entity, AEP-Ohio is obligated to provide sufficient capacity for all connected

load, including shopping load, in its service territory. Capacity Case (Opinion and Order at 10)

(July 2, 2012), IEU App. at 54. It is the only supplier of capacity service in its service territory

' 8 Some terminology needs to be clarified here. "Competitive" and "noncompeti-
tive" are terms used in R.C. Chapter 4928 and each kind of service is treated differently
under that chapter. As the Commission was not acting under R.C. Chapter 4928, it was
unnecessary for the Commission to make that distinction. "Noncompetitive" is not a
term of art in the section that the Commission was acting under, R.C. 4905.26, App. at 2.
Rather, in this context, "noncompetitive" is simply the factual observation that capacity
can only be purchased from AEP-Ohio and is not available from any competitor, This
context is confirmed through testimony that AEP-Ohio is a monopoly supplier of capac-
ity in its service territory. Capacity Case (Direct Testimony of Robert B. Stoddard at 4)
(April 4, 2012) ("Stoddard Testimony"), FE Supp. at 6.
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until June 1, 2015. Stoddard Testimony at 9-10, FE Supp. at 11-12. The Commission has juris-

diction to establish a cost-based rate for a noncompetitive capacity service that is provided only

within the service territory of AEP-Ohio, and only rendered by AEP-Ohio.

The recovery of some market costs for capacity and energy, the two components of

generation, continue to be regulated by the Commission and recovered by utilities under

R.C. Chapter 4928 through the retail standard service offer. Under R.C. 4928.142(C) "[a]ll costs

incurred by the electric distribution utility as a result of or related to the competitive bidding pro-

cess or to procuring generation service to provide the standard service offer, including the costs

of energy and capacity. .. shall be timely recovered through the standard service offer price."

Also, under R.C. 4928.143(B)(2)(a) an EDU can have "[a]utomatic recovery of...the cost of pur-

chased power supplied under the offer, including the cost of energy and capacity." Finally,

under R.C. 4928.24(J) "[o]n behalf of the customers that are part of a governmental aggrega-

tion ... [a]ny such customer that returns to the utility ... shall pay the market price of power

incurred by the utility... [s]uch market price shall include...capacity and energy charges."

The Commission does not dispute that capacity is a component of generation necessary to

provide coirzpetitive retail electric service to customers. But capacity in this case is different. It

is wholesale by definition and, based on the evidence, a noncompetitive service.19

Capacity and energy are components of generation historically regulated by the Commis-

sion when utility companies were vertically integrated and provided bundled services. Elyria

19 Even if R.C. Chapter 4928 applied and the service were retail, "...a noncompeti-
tive retail electric service supplied by an electric utility shall be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code and this chapter, to the extent that authority is not preempted by federal
law." R.C. 492$.05(A)(2), App. at 2-3.

17



Foundry Co. v. Pub. Util, Comm., 114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176,1152.

Since S.B.3 became effective energy is no longer subject to the Commission's regulation.20

Energy is a competitive service that CRF,S providers offer to serve shopping customers to com-

pete in Ohio. Capacity can be either a competitive or noncompetitive service and in this case it

is the latter.21 The Commission has authority to regulate a noncompetitive service.

R.C. 4928.05(A)(2), App. at 2-3.

Under R.C. 4928.05(A)(2), a noncompetitive retail electric service supplied by an electric

utility shall be subject to supervision and regulation by the Commission under R.C. Chapters

4901 to 4909 to the extent that authority is not preempted by federal law. This case deals with a

noncompetitive wholesale capacity service that FERC expressly did not preempt the Commis-

sion from regulating. In fact, FERC authorized the SCM to prevail over the federal mechanisms

FERC authorized in the RAA. FERC does not preempt the Commission in adopting the SCM

and establishing a rate for AEP-Ohio's noncompetitive wholesale capacity service.

3. The Commission's adoption of an SCM is consistent with
federal law.

Based on R.C. Chapter 4905 in combination with the Commission exercising an option

FERC authorized in the RAA for it to adopt a SCM, the Commission had authority, not

20 An exception i s through the standard service offer. R.C. 4928.141, App. at 5.

21 The RAA allows anv eligible load serving entity ("LSE") [including CRES
providers] within an FRR designated area [AEI'-Ohio's service area] that has retail access
to establish its own FRR capacity plan [3 years in advance]. Capacity Case (Direct
'I'estimony of Robert B. Stoddard at 10) (April 4, 2012), FE Supp. at 12. In this case, no
CRES provider previously made this election and now CRE providers are not eligible to
make such an election until after AEP-Ohio's FRR plan ends on June 1, 2015. Id. See
March deadlines in 2009, 2010, and 2011 that CRES providers did not elect to supply
capacity for delivery years 2012-2015. Id, at Ex. RBS-2, Supp. at 72.

18



preempted by federal laNv, to create a hybrid mechanism to fully compensate AEP-Ohio for its

capacity resources. The Commission's sole purpose in exercising jurisdiction in this case was to

establish an appropriate SCM. Capacity Case (Opinion and Order at 13) (July 2, 2012), lEU

App. at 57; Id. (Entry on Rehearing at 28) (Oct. 17, 2 012), IEU App. at 117. The Comniission's

adoption of an SCM for f1:EP-Ohio was well within the bounds of its broad authority pursuant to

R.C. 4905.04, 4905.05, and 4905.06. Capacity Case (Entry on Rehearing at 9) (Oct. 17, 2012),

IEU App, at 98.

a. FERC expressly authorized, and subsequently
upheld, the SCM to prevail under the RAA.

The Commission exercised authority the FERC had recognized through the RAA. Id. at

10, IEU App, at 99. The pertinent part of PJM's tariff approved by FERC, states:

In a state regulatory jurisdiction that has implemented retail choice,
the FRR Entity must include in its FRR Capacity Plan all load,
including expected load growth, in the FRR Service Area, notwith-
standing the loss of any such load to or among alternative retail
[load serving entities] LSEs. In the case of load reflected in the
FRR Capacity Plan that switches to an alternative retail LSE,
where the state regulatory.juri.sdiction requires switching custom-
ers or the LSE to compensate the FRR Entity f'or its FR.R capacity
obligatfons, such state compensation mechanism will prevail. In
the absence of a state compensation mechanism, the applicable
alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Region, as
deternlined in accordance with Attachment DD to the PJM Tariff,
provided that the FRR Entity may, at any time, make a filing with
FERC under Sections 205 of the Federal Power Act [FPA] propos-
ing to change the basis for compensation to a method based on the
FRR Entity's cost or such other basis shown to be just and reason-
able, and a retail LSE may at any time exercise its rights under
Section 206 of the FPA.

RAA at 111, Sch. 8.1, 91 D.8 (emphasis added), IEU Supp. at 112.

FRR entities, like AEP-Ohio, are compensated for their capacity resources under one of

three different options in the RAA. The SCM is one option. Id. Only a state can adopt an SCM
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and, if it has, that SCM prevails over the other options available in the RAA. There are no

requirements or limitations for how the SCM is structured and designed anywhere in the RAA.

Id. at 120, IEU Supp, at 121.

Absent a state-created compensation mechanism or SCM, the RAA has a default RPM

option that tracks the capacity prices established each year through PJM's capacity auctions. Id.

Before the Commission initiated this case and before AEP-Ohio filed its FERC application,

AEP-Ohio was compensated for its capacity under the default option of the RAA.

The last option under the RAA provides an FRR entity the right to petition FERC, under

Section 205 of the Federal Power Act, and to propose an alternative compensation mechanism so

long as it is just and reasonable. Id. AEP-Ohio filed its application at FERC in November 2010

requesting a change to a cost-based mechanism under Section 205 of the Federal Power Act.

That filing triggered the Commission to initiate this investigation in December 2010.

After the Commissinn exercised jurisdiction in this case and adopted an SCM with an

interim RPM rate, FERC denied AEPSC's Section 205 application on the basis that the Commis-

sion established an SCM. Capacity Case (Entry on Rehearing at 10) (Oct. 17, 2012) citing 134

FERC^, 61,039 (2011), IEU App. at 99. FERC upheld the expressed provision of the RAA that

an SCM prevails over all other pricing options in PJM's tariff. FERC recently approved the

Commission's wholesale component and overall design of the SCM. See 1.43 FERC ; 61,164

(May 23, 2013), App. at 46-54.

The SCM the Commission adopted is a hybrid charge that preserves RPM-market pricing

for CRES providers and creates a deferral to reconcile the balance of the charge to make AEP-

Ohio whole for its incurred capacity costs. The SCM is in effect until AEP-Ohio's transition to
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full market participation is complete22 and the Company no longer is subject to its FRR capacity

obligations, on or before June 1, 2015. Capacity Case (Opinion and Order at 24) (July 2, 2012),

IEU App. at 68.

The Commission's rate design in the SCM, in essence, credits the RPM market rate that

CRES providers are charged toward the $188.88/MVti'-day cost-based capacity rate. Any balance

of AEP-Ohio's incurred capacity costs not recovered from CRES providers, up to the ceiling of

$188.88/MW-day, is deferred and charged to retail customers. This design provides two com-

ponents that balance wholesale and retail pricing. The SCM combines these two components to

compensate AEP-Ohio for its incurred capacity costs. Now AEP-Ohio can satisfy its FRR obli-

gations without risking financial harzn.

The Commission established a capacity rate that has a wholesale and a retail component.

FERC recently reviewed aiid approved the wholesale component. The remaining piece to be

reviewed in this appeal is the retail eomponent. The two components appropriately balance the

Commission's objectives of enabling AEP-Ohio to fully recover its capacity costs incurred from

carrying out its FRR obligations, while encouraging retail competition in the Company's service

territory. Capacity Case (Entry on Rehearing at 38-39) (Oct. 17, 2012), IEU App. at 127-128.

The Commission adopted an SCM that contains both a market rate for wholesale suppli-

ers, so they can compete with AEP-Ohio and a deferral for retail customers who benefit from

retail choice, reliability of service, and lower rates. The Commission protected the interests of

all stakeholders with the SCM it adopted and designed. Capacity Case (Opinion and Order at

22 This is to say the SCM will be in effect until all of the power needed for AEP-
Ohio's standard service offer is obtained through an at.tction process.
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36) (July 2, 2012), IEU App. at 80. The SCM is consistent with both federal and Ohio law and

policy.

b. The orders below do not conflict with any FERC
requirements. PJM Interconnection, L.L.C. and
Ohio Power Company, 143 FERC ¶ 61,164.

Several of appellants' Propositions of Law are premised on a presumed violation of some

requirement established by the FERC. See, FES I, IEU 1.3, and III. Appellants argue that the

Commission's order either violates some provision of the RAA or requires the Comnlission to

interpret the RAA. It is clear now23 that these claims are baseless.

'I'he FERC has now had the opportunity to speak to the SCM that the Corznnission

ordered beiow. It is unnecessary to recount the details of the procedures before the FERC in this

regard. These are fully explained in the Amended Motion to Dismiss of Ohio Power Company.24

Suffice it to say that the SCM adopted by the Commission in its orders below was presented to

the FERC by AEP. This was presented along with a request that the FERC approve an appendix

to the RAA which would adopt the Commission's state compensation mechanism. The FERC

did exactly this stating:

On March 25, 2013, Anierican Electric Power Service Corpora-
tion, on behalf of Ohio Power Company (AEP Ohio), filed a pro-
posed appendix (Appendix) to the PJM Interconnection, L.L.C.
(PJM) Reliability Assurance Agreement (RAA). AEP Ohio
requests that the Commission confirm that the Ohio state compen-
sation mechanism is consistent with Schedule 8.1.D-FRR Capacity
Plans (Schedule 8.1) of the PJM RAA and accept the Appendix to
the RAA. In this order, we accept the proposed Appendix, to

23 The FERC's action did not become final until after the time that appellants filed
their briefs in this case.

24 Amended Motion to Dismiss of Ohio Power Company, Case Nos. 2012-
2098J2013-228 (July 16, 2013), App. at 17-42.
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become effective Attgust 8, 2012, subject to a compliance filing
requiring AEP Ohio to implement certain revisions to which it has
agreed.

P.IAI Interconnection, L. L. C. and Ohio Power Company, 143 FERC ¶ 61,164, App. at 46-54

(internal footnotes deleted).25 Lest there be any misunderstanding, the FERC, in response to

arguments made by the same parties who are appellants here, stated that: "Having established

that the proposed Appendix accords with the RAA and the state compensation mechanism, as

detailed above, we therefore, reject the protests." Id. at 30. The FERC has determined that there

is no conflict between the RAA and the Commission's order below. Appellants' arguments to

the contrary are simply incorrect. Further the Commission was not interpreting the RAA, the

FERC was. The RAA is a FERC-approved agreement and it is for the FERC to construe it. The

FERC did so and found no disagreement between the Commission's order (the SCM) and the

RAA.

In sum, there is no disagreement and no federal issue here. The Commission's orders

below do not conflict with federal requirements and arguments to the contrary should be

rejected.

4. The Commission's authority to adopt a Provider of Last
Resort ("POLR") charge provides an additional basis to
set a capacity rate.

Another example demonstrating Commission authority to regulate a cost-based capacity

rate is the ability to approve a charge for costs incurred by an electric distribution utility in con-

nection with the POLR function. While the retail ratemaking issues are not presented for review

in this appeal and should not be decided here, the fact is that the deferred part (retail component)

25 The compliance filing was approved on July 29, 2013. P,I1V Interconnection,
L.L.C. and Ohio Power- Conipany, FERC No. ER13-1164, App. at 44.
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of the SCM capacity charge is essentially a POLR charge.26 AEP Ohio's FRR capacity obliga-

tion requires the Company to provide capacity service to support all retail customers and

includes providing capacity to SSO customers and standing ready to serve shopping customers.

The POLR obligation to stand ready to accept returning customers is provided in R.C. 4928.14.

This Court has upheld. POLR charges in prior cases and it is established that the Commis-

sion can lawfully adopt a POLR charge for an electric distribution utility. Constellation iVew-

Energy Inc. v. Pub. Util. Comm., 114 Ohio St.3d 340, 2004-Ohio-6767, 820 N.E.2d 885, ^, 39;

Consumers' Coa:cnsel v. Pub. Util. Cornm., 114 Ohio St. 340, 2007-Ohio-4276, 872 N.E.2d 269,

T 26. In AEP-Ohio's ES'P I Case27 the POLR charge included compensation for capacity costs.

Capacity Case (Entry on Rehearing at 11-12) (Oct. 17, 2012), lEU App. at 100-101. The POLR

charge compensates the Company for the risks associated with its obligation to stand ready to

serve returning shoppers under R.C. Chapter 4928. The SCM capacity charge compensates the

Company for its incurred costs, as an FRR entity with an obligation under the RAA, to stand

ready to supply power to CRES providers who serve their customers. It is AEP-Ohio's FRR

obligation to stand ready to supply power to CRES providers serving shopping customers.

The Court previously stated that "[w]hile the commission may allow recovery of an elec-

tric-distribution utility's [EDU's] noncompetitive costs that are associated with its effort to

secure competitive retail electric service in furtherance of its statutory POLR obligation, the

26 Although we must note AEP is not the provider of last resort; it is the provider of
only resort.

27 In the Matter of the Application of f Columbus Southern Power Cornpany and Ohio
Power Cofnpany for Approval of its Electric Security Plan; an Amendrnent to its Corpo-
rate Separationl'lan; and the Sale or Transfer of Certain Generating Assets, Case Nos.
08-917-EL-SSO and 08-918-EL-SSO (Opinion and Order at 38-40) (March 18, 2009)
("ESP 1"), App. at 14-16. See, also In re Application of Columbus S. Power Co., 128
Ohio St.3d 512, 2011-Ohio-1788.
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commission's approval nlust be given in accordance with R.C. Chapters 4905 and 4909." Indus.

Energy Users-Ohio v. Pub. Util. C:'omm., 117 Ohio St.3d 486, 2008-Ohio-990, ¶ 27. AEP-Ohio's

POLR charge is based on the right of retail custoiners to switch to a. CRES provider and subse-

quently return to the Company for generation service under standard service offer ("SSO") rates,

which makes AEP-Ohio a default provider. In re Application of Colz.cmbus S. Power Co., 128

Ohio St.3d 512, 2011-Ohio-1788, ¶ 23. The Electric Distribution Utility's (AEP-Ohio in this

case) POLR obligation is to stand ready to accept returning customers.

The Commission initially used the RPM-market rate temporarily for the SCM during the

pendency of its review in this case. The Commission believed the RPM rate was appropriate

because it was used to calculate AEP-Ohio's last POLR charge in 2009. Capacity Case (Entry at

1-2, ¶ 4) (Dec. 8, 2010), IEU App. at 182-183. An input to the POLR charge was the market

price, a large component of which was intended to reflect AEP-Ohio's capacity obligations as a

member of P TM. Capac ity Case (Entry on Rehearing at 11) (Oct. 17, 2012), IEU App. at 100.

The POLR charge was approved, in part, to recover capacity costs associated with customer

shopping. Id. The Court reversed and remanded the Commission's decision on the POLR

charge in AEP-Ohio's ESP I case due to a lack of record support. In re Application of Columbus

S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, ¶¶ 24, 29 (On remand, the Court stated at

¶ 30 that the commission may consider whether it is appropriate to allow AEP to present evi-

dence of its actual POLR costs).

The POLR-obligation and compensation issue was previously addressed by the Court in

AEP-Ohio's ESP .l case. The concept survived review for AEP-Ohio to prove and recover its

cost-based capacity costs. Id. at ¶ 30. The difference here is that the capacity obligation in this

case arises out of the fact that AEP-Ohio is an FRR entity subject to the RAA. But as was
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demonstrated in the record oiFthis case the wrong capacity rate ($355.72/MW-day vs.

$188.881NIW-day) under the RAA for this service can impact competition in a utility's service

territory in a significant and negative way. This is why the Commission acted and adopted the

SCM to prevent those impacts. In any case, the record here fully supports the adopted SCM and,

unlike the decision involving AEP Ohio's prior POLR charge, there is abundant evidence sup-

porting AEP Ohio's cost incurred to provide FRR capacity service.

This Court has already recognized that EDUs may be compensated for providing POLR

service. In that circumstance the EDU is paid to act as a backstop in case a CRES provider does

not meet its obligation. The present situation is stronger than that. The capacity resources pro-

vided by AEP-Ohio, through its FRR. obligation, are always committed and used to provide

energy. And not just in a default situation like POLR.

5. The Commission established a SCM charge for capacity
service that is just and reasonable.

The Commission found that RPM-based capacity pricing would be insufficient to yield

reasonable compensation for AEP-Ohio's provision of capacitv to CRES providers in fulfillment

of its FRR capacity obligations. Capacity Case (Opinion and Order at 23) (July 2, 2012), IEU

App. at 67; Id. (Entry on Rehearing at 18, 3 i)(Oct. 17, 2012), IEU App. at 107, 120. A chart

provided in the Commission's decision shows a volatile capacity market between 2010 and

2015.28 Capacity Case (Opinion and Order at 10) (July 2, 2012), IEU App. at 54. See also, Id.

(Direct I'estimony of Kelly D. Pearce at Ex. KDP-7 at 1) (Mar. 23, 2012), Supp. at 4; (Stoddard

Testimony at Ex. RBS-6 at iv-v) (April 4, 2012), FE Supp. at 51-53, 55, 57; Id. (Direct Testi-

mony of Jonathan A. Lesser at 32) (April 4, 2012), Supp. at 6, 7-8. The Commission noted that

28 The RPM auctions set prices three years in advance.
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the record indicated that the RPM-based price for capacity had decreased greatly since the

December 8, 2010 entry was issued and that the adjusted RPM rate currently in effect was sub-

stantially below all estimates provided by the parties regarding AEP-Ohio's cost of capacity.

Capacity Case (Opinion and Order at 22-23) (July 2, 2012), IEU App, at 66-67.

The Commission stated that the record reflected a range in AEP-Ohio's cost of capacity

from a low of $78.53/MW-day, put forth by FirstEnergy Solutions ("FES"), to the Company's

high of $355.72/MW-day, with Staff and the Ohio Energy Group ("OEG") offering recom-

mendations more in the middle of the range. Id. (The Commission cited AEP-Ohio Ex. 102 at

21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ESM-4; and OEG Ex. 102 at 10-11). The Commis-

sion found Staff's determination of AEP-Ohio's capacity costs to be reasonable, supported by the

evidence of record, and adopted it with modifications. Capacity Case (Opinion and Order at 33)

(July 2, 2012), IEU A.pp: at 77.

The Commission found that the method its Staff used for determining AEP-Ohio's capac-

ity cost was appropriate. Id. The Commission adopted rnost; but not all, of the adjustments its

Staff made. For example, it agreed with the adjustments its Staff made to account for margins

from off-system energy sales and ancillazy receipts. Id. at 33-35, IEU App. at 77-79; see, also,

Id. (Direct Testimony of Emily S. Medine at 14-20 and Exs. ESM-1, ESM-2, ESM-3, and ESM-

4) (May 7, 2012), Supp. at 24-30, and 35, 36-37, 38-39, 40. The Commission, however, took

issue with some of the other adjustments its Staff made. Capacity Case (Opinion and Order at

34-35) (July 2, 2012), IEU App. at 78-79.

The Court must presume that the Commission's order establzshing a capacity rate for

AEP-Ohio is reasonable; it falls to the appellant to upset that presumption. See In re Application

of`Columbus S. I'otiver Co., 951 N.E.2d 751, 2011-Ohio-2638, 129 Ohio St.M 271, citing
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Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 163 N.E.2d 167 (1959), !j 2 of the syllabus, E.

Ohio Gas Co. v. Pub. Lltil. Comin., 137 Ohio St. 225, 28 N.E.2d 599 (1940).

In conjunction with this finding, the Commission found that AEP-Ohio did not demon-

strate that its proposed charge of $355.72/MW-day fell within the zone of reasonableness, nor

did it believe that FES' proposed charge of $78.53/MW-day would result in reasonable compen-

sation for the Company's FRR capacity obligations. Capacity Case (Opinion and Order at 33)

(July 2, 2012), IEU App. at 77.

1.'he Commission has an obligation under R.C. 4905.22 to ensure that all charges for ser-

vice are just and reasonable and not more than allowed by law or by order of the Commission.

Id (Entry on Rehearing at 28) (Oct. 17, 2017), IEU App. at 117. The Commission is vested with

exclnsive initial jurisdiction over matters specified in R.C. 4905.22 and R.C. 4905.26, concern-

ing a public utility's rates and charges. State ex rel. Colunabus S. Power Co, v. Fais, 117 Ohio

St. 3d 340, 2008-Ohio-849.

There is a cost for AEP-Ohio to discharge its FRR obligation by providing capacity

resources to support shopping load. The evidence made clear that if AEP-Ohio had only

received RPM pricing for its capacity between August 2012 and May 31, 2015, part of its

incurred costs would not have been reimbursed. The evidence showed that RPM pricing in this

time period was not compensatory to AEP-Ohio for its capacity. The SCM relieves AEP-Ohio

from providing the use of its assets at a rate below its costs.

The Commission found that, if RPM market pricing was adopted, AEP-Ohio would have

earned a return on equity of 7.6% in 2012 and a return on equity of only 2.4% in 2013. Capacity

Case (Opinion and Order at 23) (July 2, 2012), IEU App. at 67, FE App. at 49. See, also, Id.

(Direct Testimony of William Allen at 3-5, Ex. WAA-1) (Mar. 23, 2012), Supp. at 76-78, 79; Tr.
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III at 701, Supp. at 74. Moreover, the Company's earnings would have suffered a $240 million

decrease between 2012 and 2013. Id.

When the Commission considered this return on equity it did not violate the separation

mandate of R.C. 4928.17 because the Commission did not mix regulated and unregulated ser-

vices.29 FES's allegation to the contrary is without merit. Also, FES's anti-competitive claim

that AEP-Ohio's assets will be owned by an unregulated affiliate come January 1, 2014 and will

be subsidized under the SCM capacity rate until June 1, 2015 is also without merit. AEP-Ohio's

FRR obligation ends June 1, 2015 and it, not the unregulated affiliate, will remain obligated and

accountable to PJM for the capacity service until that date. The obligation does not transfer to

the unregulated affiliate come January 1, 2014.

One area in which the Court has "consistently deferred to the expertise of the commis-

sion" is in determining rate-of return matters. In re Application of Columbus S. Power Co., 134

Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276 citing Ohio Edison Co. v. Pub. Util. Comm.,

63 Ohio St.3d 555, 561, 589 N.E.2d 1292, fn, 3(1992). "Limited judicial review of a rate of

return determination is sound" because "cost of capital analyses * * * are fraught with judgments

and assumptions." Consumers' Counsel v. Pub. Util. Comm., 64 Ohio St.2d 71, 79, 413 N.E.2d

799 (1980), quoting In re Dayton Power & Light Co., Case No. 78-92-EL-AIR ( Opinion and

Order at 26) (Mar. 9, 1979).

R.C. Chapters 4905 and 4909 require the Commission to use traditional rate base/rate of

return regulation in approving a cost-based rate that is just and reasonable and consistent with

29 The appropriate remedy/relief for appellants' claim asserting a violation of
R.C. 4928.17 is available to appellants through a complaint action under R.C. 4905.26.
R.C. 4928.18(B), App. at 6.
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R.C. 4905.22. Capacity Case (Opinion and Order at 22) (July 2, 2012), IEU App. at 66. The

Commission, establishing this new rate under the broad discretion provided it under

R.C. 4905.26, was not required to follow the procedural requirements of R.C. Chapter 4909 and

conduct a full-blown traditional base rate proceeding.

The case was not about a rate increase. AEP-Ohio's capacity service and rate had not

previously been addressed in any Commission-approved tariff. Nonetheless, the record in this

case confirms that the adjudicatory process was more than adequate. The parties participated in

extensive discovery, written testimony, oral testimony, cross examination, presentation of evi-

dence through. hearing exhibits, and additional argument through paper briefings.

In traditional rate cases, the procedural requirements of R.C. 4909.18 apply to increases

of an "existing" rate charged by a utility. Consumers' Counsel v. Pub. Util. Cotnna.,111 Ohio

St.3d 300, 305, 2006-Ohio-5789, 856 N.E. 2d 213. The Commission has discretion under

R.C. 4909.18 in determining whether an application seeks a rate increase. Id. Here, the

Commission decided that the requirements of R.C. 4909.18 did not apply to its investigation and

adoption of AEP-Ohio's capacity charge.

AEP-Ohio's proposed rate failed to credit off-system market sales of energy and ancillary

services that the Company made with its generating assets paid for by ratepayers. Capacity Case

(Opinion and Order at 34) (July 2, 2012), IEU App. at 78. See, also, Id. (Direct Testimony of

Kelly D. Pearce at 13) (Mar. 23, 2012), Supp. at 2. This is a significant shortcoming. It would

mean that AEP-Ohio's capacity customers would bear the entire cost of supporting its generating

facilities while not using all of them. AEP-Ohio also uses these facilities to make off-system

sales, with the cost already paid by its capacity customers. Not excluding off system energy

sales and ancillary services in.flated the Company's capacity price and would have overcompen-
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sated AEP-Ohio. Id. (Direct 1'estimony of Ryan T. Harter at 5-6) (April 16, 2012), Supp. at 42-

43; see, also, Stoddard Testimony at 40, FE Supp, at 42.

"l'he Commission stated that the $188.88JIbtW-day capacity charge it approved should

reasonably and fairly compensate AEP-Ohio and ensure the Company's ability to earn an ade-

quate return on its investment, as well as enable the fiu-ther development of competition in the

Company's service territory. Capacity Case (Opinion and Order at 35-36) (July 2, 2012), IEU

App. at 79-80.

Appellan.ts are asking this Court to reweigh the evidence and substitute its judgment for

that of the Commission in determining what is a just and reasonable rate for AEP-Ohio's capac-

ity resources. The Court has previously stated that was not the prerogative of the Court in PUCO

appeals. See Payphone Assn. of Ohio v. Pub. (Jtil. Conzrn., 109 Ohio St.3d 453, 2006-Ohicr-

2988, 849 N.E.2d 4, ¶ 16.

6. The Commission must regulate to ensure effective
competition and prevent market power by any single util-
ity.

AEP-Ohio asked FERC to approve a $355.72 MW-day charge to CRES providers. As an

FRR entity under the RAA, AEP-Ohio is the only supplier to CRES providers. This rate would

have severely and negatively impacted retail choice and competition in AEP-Ohio's service ter-

ritory. (Stoddard Testimony at 18) (April 4, 2012), FE Supp. at 20 ("retail competition in AEP-

Ohio's service territory would collapse"); Capacity Case ("restimony of Tony C. Banks at 3)

(April 4, 2012), FE Supp. at 71 (AEP-Ohio's proposed capacity pricing "is anti-competitive");

Id. (Direct Testimony of the Belden Brick Company at 4) (April 5, 2012), Supp. at 67 ("AEP-

Ohio's proposal inhibits customers' ability to shop for alternative suppliers and save money")
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The Commission is obligated to ensure effective competition in the provision of retail

service and ensure retail electric service consumers' protection against a utility company acquir-

ing market power pursuant to R.C. 4928.02(I-1) and (I). The Commission is obligated under

R.C. 4928.06 to ensure that the policy specified in R.C. 4928.02 is effectuated.

In Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, 856

N.E.2d 213,^ 44, the Court stated it "recognized the commission's duty and authoritv to enforce

the competition-encouraging statutory scheme of S.B. 3, and we have accorded due deference in

this regard to the commission's statutory interpretations and expertise in establishing and modi-

fying rates," citing Migden-Ostrander v. Pub. Utit. Con2m., 102 Ohio St.3d 451, 2004-Ohio-

3924, 812 N.E.2d 955,1( 23. Furthermore, under R.C. 4928.06(E)(1), the Commission has

autliority under R.C. Chapters 4901 to 4909 to resolve abuses of market power by any electric

utility that interferes with effective competition in the provision of retail electric service.

Under the SCM-capacity rate CRES providers will only be charged the RPM market

price to further the development of competition, which was a primary objective of the Commis-

sion. Capacity Case (Opinion and Order at 23) (July 2, 2012), IEU App. at 67. It was the

Commission's belief that RPM-based capacity pricing would stimulate true competition among

suppliers in AEP-Ohio's service territory. Id. The Commission also believed that RPM-based

capacity pricing would facilitate AEP-Ohio's transition to full participation in the competitive

market, as well as promote shopping. Id.
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Proposition of Law No. YI:

The Commission shall not authorize the receipt of transition revenues
or any equivalent revenues by an electric utility except as expressly
authorized in sections 4928.31 to 4928.40 of the Revised Code and it
has not done so. R.C. 4928.38, App. at 11.

Appellant IEU claims that the Commission has authorized the collection of transition

revenues in violation of R.C. 4928.38. Appellant is incorrect. The case below had nothing what-

ever to do with transition revenues.

Transition revenues were a facet of the restructuring that occurred in the year 2000 when

electricity competition was first permitted in Ohio. Per statute 30, the theai-existing rates were to

be broken up, "unbundled", into components. First the charges set by the FERC that were

included within the then-existing rates were to be broken out into a component called "transmis-

sion." R.C. 4928.34(A)(1), App. at 7. Then the portion of the then-existing rates associated with

providing distribution service was to be broken out into a component called "distribution."

R.C. 4928.34(A)(2), App. at 7. What remained was termed "generation." R.C. 4928.34(A)(4),

App. at 7. The sum of the transmission, distribution, and generation charges equaled the then-

existing rates. R.C. 4928.34(A)(6), App. at 8. For a customer who continued to purchase her

power through the electric distribution utility (EDU), although the appearance of her bill would

change, the total of the charges would not. For a customer who chose to purchase power from an

alternative supplier, that customer would no longer pay the generation charge.

The General Assembly recognized that this system would allow customers who shopped

to avoid paying what were termed "stranded costs." These were the amounts of money invested

by the EDUs in reliance upon the continuation of a regulated market for electricity which the

30 There were many nuances in the restructuring process which are not relevant to
the current discussion and are, therefore, ignored.
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EDUs would not be able to recoup from retail customers in the new, unregulated electricity mar-

ket. To remedy this perceived problem, the General Assembly authorized the Commission to

identify the amounts that might be stranded, terming them "transition costs," and allowing the

imposition of "transition charges" on retail customers to collect them. R.C. 4928.39, 4928.37,

App. at 11, 9-11. Thus the EDU's investment would not be stranded and it would have an

"...opportunity to receive transition revenues that may assist it in making the transition to a fully

competitive retail electric generation market." R.C. 4928.37(A), App. at 9-11. The end result of

all of this was that a shopping customer would avoid paying the generation charge but would see

a portion of this back in the form of a transition charge.

None of the above had anything to do with AEP-Ohio either then or now. The AEP-Ohio

EI?Us31 neither sought, nor received, authorization to impose a transition charge on shopping

customers during the restructuring process.32 Further, it received nothing of the sort in the case

below.

A"transition charge" was (1) a portion of a previously-existing rate; (2) for electricity;

(3) charged to a shopping customer; (4) at retail; (5) to aid the EDU to move to a competitive

energy market; (6) by reducing or eliminating stranded costs. As should be clear, none of this

has anything to do with the case below. The case below concerns capacity not eZectricity.

Capacity is a monopoly service, only AEP-Ohio provides capacity.33 "Ihe transition to a

31 There were two at the time, Ohio Power Company and the Columbus Southerrn
Power Company. These have subsequently been merged.

32 Per statute, transition charges were tacitly included in the unbundled rates that the
non-shopping customers continued to pay. R.C. 4928.37(A)(1)(b), App. at 10. This had
little meaning for the non-shopping customers as their overall rates did not change.

33 As has been noted, AEP-Ohio is the monopoly provider of capacity in its service
territory until the end of the FRR period.
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competitive energy market occurred years ago. What the Commission. was concerned about

below was the continuation of an existing competitive market not transition. The charge is a

wholesale rate not a retail rate. There is nothing about stranded costs in the Commission's anal-

ysis. Rather the Commission set a cost-based rate as is appropriate for a non-competitive ser-

vice. The capacity charges established below are not made on retail customers, they are imposed

on competitive suppliers. There is no correlation between transition charges and the Commis-

sion's decision below.

The Commission has explained its reasoning stating:

The Commission disagrees that the Interim Relief Entry authorized
the recovery of transition costs. We do not believe that the capac-
ity costs associated with AEP-Ohio's FRR obligations constitute
transition costs. Pursuant to Section 4928.39, Revised Code, tran-
sition costs are costs that, among meeting other criteria, are
directly assignable or allocable to retail electric generation service
provided to electric consumers in this state. AEP-Ohio's provision
of capacity to CRES providers, as required by the Company's FRR
capacity obligations, is not a retail electric service as defined by
Section 4928.01(A)(27), Revised Code. The capacity service in
question is not provided directly by AEP-Ohio to retail customers,
but is rather a wholesale transaction between the Company and
CRES providers. Because AEP-Ohio's capacity costs are not
directly assignable or allocable to retail electric generation service,
they are not transition costs by definition. IEU's assignment of
error should be denied.

Capacity Case (Entry on Rehearing at 19-20, ^ 52) (Oct. 17, 2012), IEU App. at 108-109. Fur-

ther the Commission stated:

As previously discussed, the Commission does not believe that
AEP-Ohio's capacity costs fall within the category of transition
costs. Section 4928.39, Revised Code, defines transition costs as
costs that, among meeting other criteria, are directly assignable or
allocable to retail electric generation service provided to electric
consumers in this state. As we have determined, AEP-Ohio's pro-
vision of capacity to CRES providers is not a retail electric service
as defined by Section 4928.01(A)(27), Revised Code. It is a
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wholesale transaction between AEP-Ohio and CRES providers.
IEU's request for rehearing should thus be denied.

Id. at 56-57, T,1 141, IEIJ App. at 145-146.

In sum, the claim that the charges set below are "transition charges" has no basis whatso-

ever.

Proposition of Law No. III:

The Commission lawfully authorized AEP-Ohio to defer actual
incurred capacity costs not recovered from CRES providers during the
ESP period up to the cost of $188.88/MW-day.

In its capacity order, the Commission: (1) adopted an SCM that directs AEP-Ohio to

charge CRES providers RPM-based pricing for the capacity it supplies to them, (2) stated that it

would authorize AEP-Ohio to modify its accounting procedures to defer incurred capacity costs

not recovered from CRES providers during the ESP period up to the cost of $188.88,`1VIW-day,

and (3) stated that it would establish an appropriate recovery mechanism for such deferred costs

and address any additional financial considerations in the ESP 2 proceeding. Capacity Case

(Opinion and Order at 23) (July 2, 2012), IEU App. at 67. OCC and IEU claim the Commission

lacks authority to create the deferrals with carrying charges, the deferrals violate Ohio policy,

and their due process rights were violated. These claims are unfounded.

A. OCC's Proposition of Law No. 2 should be dismissed and be consid-
ered instead in the pending ESI' 2 Appeal where OCC has preserved
the issue in its notice of appeal."

OCC's Proposition of Law No. 2 specifically challenges the Commission's decision to

allow AEP-Ohio to defer capacity costs not recovered from CRES providers. OCC First Briefat

34 The Commission moved for dismissal of OCC's Proposition of Law No. 2 in the
"Joint Motion to Dismiss of Ohio Power Company and The Public Utilities Commission
of Ohio" that was filed on August 14, 2013 and is still pending before the Court.
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19-20. The Commission, under R.C. 4905.13, authorized AEP-Ohio to modify its accounting

procedures to defer capacity costs not recovered from CRES providers, but expressly stated that

the recovery mechanism would be established in the ESP 2 proceeding. Id.

OCC now seeks to challenge the deft;rral recovery mechanism in this appeal. But that

issue is not subject to review in this appeal because the Commission did not establish the deferral

recovery mechanism here. Rather, the Comnlission established the recovery mechanism in the

ESP 2 case, where OCC has separately appealed the same issue to this Court,35 The ESP 2

appeal is where OCC's challenge to the deferral recovery mechanism should be addressed.

This Court should not address the merits of a Proposition of Law challenging actions that

the Commission did not actually take in the proceeding being appealed from. The Court should

dismiss OCC's Proposition of Law No. 2 because the deferral recovery mechanism was estab-

lished in the E,SP 2 case - not the underlying docket.

B. The Commission has statutory authority to create the capacity-cost
deferrals. 36

The Commission can authorize accounting deferrals with carrying charges under

R.C. 4905.13 as part of its general jurisdiction over utilities. R.C. 4905.13 states:

The public utilities commission may establish a system of accounts
to be kept by public utilities or railroads, including municipally
owned or operated public utilities, or may classify said public util-
ities or railroads and establish a systeni of accounts for each class,
and may prescribe the manner in which such accounts shall be
kept. * * * The commission may prescribe the forms of accounts,
records, and memorandums to be kept by such public utilities or

35 See Ohio Supreme Court Case No. 2013-0521 (OCC Notice of Appeal filed
May 23, 2013).

36 The Commission did not authorize the capacity cost deferrals under
R.C. 4928.144 because R.C. 4928.141 through R.C. 4928.143 did not apply to this case.
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railroads, including the accounts, records, and memorandums of
the movement of traffic as well as of the receipts and expenditure
of moneys, and any other forms, records, and memorandums which
are necessary to carry out Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code. * * * The public
utilities commission may, after hearing had upon its own motion or
complaint, prescribe by order the accounts in which particular
outlays and receipts shall be entered, charged, or credited. Where
the public utilities commission has prescribed the forms of
accounts, records, or memorandums to be kept by any public utility
or railroad for any of its business, no such public utility or railroad
shall keep any accounts, records, or memorandums for such busi-
ness other than those so prescribed. * * *

R.C. 4905.13, App. at 1. The Commission cited R.C. 4905.13 as the basis for the deferrals

authorized in its decision. Capacily Case (Opinion and Order at 23) (July 2, 2012), IEU App. at

67. The Commission has broad supervisory authority under R.C. 4905.13 to authorize both the

deferrals and the associated carrying costs. This Court has often afforded broad deference to the

Commission's expertise in interpretation and application of statutes that deal with utility rate

matters. Migden-OstYander v. Pub, Util. Coanm'n, 102 Ohio St.3d 451, 2004-Ohio-3924, 812

N.E.2d 955. Therefore, the Commission had the requisite authority to authorize the deferrals

under R.C. 4905.13. The claims by OCC and IEIJ to the contrary are without merit.

C. The capacity-cost deferrals ordered by the Commission satisfy Ohio's
policy goals.

The Commission's decision achieves Ohio's policy goals as Ohio transitions into a fully

competitive market for electricity suppliers. The Commission stated in its entry on rehearing:

"we believe that a capacity charge assessed to CRES providers on the basis of RPM pricing will

advance the development of true competition in AEP-Ohio's sen=ice territory." Capacity Case

(Entry on Rehearing at 40) (Oct. 17, 2012), IEU App. at 129. OCC and IELJ argue that the defer-

rals create anticompetitive subsidies that harm customers in violation of'policies set forth in R.C.

4928.02(A), (H), (L) and R.C. 4928.06. On the contrary, the Commission's decision, which
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includes deferrals, satisfies state policy by moving Ohio to a fully competitive market. The

Commission established an SCM for AEP-Ohio that reasonably and fairly compensates the

Company without significantly undermining the Company's ability to earn an adequate return on

its investment. Capacity Case (Opinion and Order at 22, 36) (July 2, 2012), IEU App. at 66, 80.

'The order only authorized AEP-Ohio to charge CRES providers RPM-based pricing for capacity.

The SCM involves both a wholesale component (RPM pricing to CRES providers) and a retail

component (the retail recovery determined in the ESP 2 decision). Id. at 23-24, IEU App. at 67-

68.

Contrary to claims by IEU and OCC, the Commission's decision does not create an anti-

competitive subsidy.37 The $188.88/RPM differential from AEP-Ohio's costs is funded by all

customers because all customers benefit from the opportunity to shop afforded by RPM-priced

capacity. Id. at 23, IEU App. at 67. And it is reasonable for all customers, whether they shop or

not, to fund the $188.88/RPM differential because all customers are benefiting from the associ-

ated capacity.38

37 In Consumers' Counsel, I 10 Ohio St. 3d 394, OCC challenged a PUCO order
made under R.C. 4905.26 that changed the way in which Dayton Power & Light
("DP&L") could recover its billing-system costs, as a result of S.B. 3, to provide consoli-
dated billing for both distribution and generation services. Initially, CRES providers
were to be charged for the billing-system changes, but CRES providers complained the
charges would discourage shopping and constituted a barrier to competition. PUCO
approved our agreement that reduced the DP&L charge to CRES providers and allowed
DP&L to recover from all of its customers the balance of those costs of the billing-system
changes. Shifting those costs would foster competition and make it easier for CRES pro-
viders to offer savings to customers. Consumers' Counsel, 110 Ohio St. 3d 394 atT 31.
The reduced charge to CRES providers removed a significant barrier to competition.
"[I]t is reasonable to ask all customers to pay for that benefit." Id. at T 22.

38 OCC's claim that approval of the capacity deferrals violated the regulatory princi-
ple of cost causation is without merit. Marketers did not cause AEP-Ohio to have an
unreasonable RPM rate to compensate the Company for its incurred capacity costs. A

(footnote continued on next page)
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In the ES.P 2 case, the Commission found that "as a result of the Capacity Case, custom-

ers may be able to lower their bill impacts by taking advantage of CRES provider offers allowing

customers to realize savings that may not have otherwise occurred without the development of a

competitive market." ESP 2 Case (Opinion and Order at 76) (Aug. 8, 2012), OCC App. at 271.

`l'he Commission further found that the Retail Stability Rider ("RSR"), including the capacity

deferrals, enabled all of AEP-Ohio's customers to receive substantial and valuable benefits that

would not otherwise be achieved:

[W]hile the RSR and the inclusion of the deferral within the RSR
are the most significant cost associated with the modified ESP, but
for the RSR it would be impossible for AEP Ohio to completely
participate in full energy and capacity based auctions beginning in
June 1, 2015. Although the decision for AEP Ohio to transition
towards competitive market pricing is something this Commission
strongly supports and the General Assembly anticipated in enact-
ing Senate Bill 221, the fact remains that the decision to move
towards competitive market pricing is voluntary under the statute
and in the event this ESP is withdrawn or even replaced with an
MRO, there is no doubt that AEP Ohio would not be fully engaged
in the competitive marketplace by June 1, 2015.

Id. at 76, OCC App. at 311. As the Commission has determined, the creation of the capacity

deferrals is intended to benefit all AEP-Ohio customers, not just shopping customers or CRES

providers. OCC's claims that the difference between $188.88iMW-day and RPM pricing is

solely an obligation of CRES providers are without merit.

(footnote continued from previous page page)

volatile RPM market did. Marketers did not cause competition in AEP-Ohio's service
territory to be at risk - AEP-Ohio did with its filing at FERC. Contrary to OCC's claim,
the Commission did not violate its precedent.
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OCL further asserts the deferral is unreasonable because it resulted in harm to AEP-

Ohio's customers. OCC cites to the Elyria Foundry case in support of its anticompetitive sub-

sidy and harm arguments. (OCC First Briefat 25-26. In Elyria Foundry, this Court found that

the Commission violated R.C. 4928.02(G) - now R.C. 4928.02(H) - when it gave FirstEnergy

authority to collect deferred costs in future distribution cases. Elyria Foundry v. Pub. Util.

Comm., 114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176, 70.

Unlike Elyria, the Commission's decision here does not create an anticompetitive sub-

sidy. In Elyria, the rate-certainty plan the Commission approved allowed FirstEnergy to defer

recovery of the increased cost of fuel used for providing generation service and later collect the

cost through distribution-service base rates in future FirstEnergy distribution rate cases. If fuel-

cost increases were less than the revenues collected through the fuel-recovery mechanism in each

year of the rate-certainty plan, the excess revenues would be applied to reduce the distribution-

expense deferrals.

Fuel is an incremental cost component of generation service. The deferral in Elyria cre-

ated an anticompetitive subsidy because: (1) the rate-certainty plan created the mechanism

allowing FirstEnergy to partially recover its fuel-cost increases; (2) using that mechanism,

FirstEnergy was allowed to recover a generation-cost component in a future distribution rate

case, or alternatively applying generation revenues (competitive retail electric service) to reduce

distribution expenses (noncompetitive retail electric service); and (3) the Court held that the

Commission's accounting order authorizing the increased fuel-cost deferrals was conclusive for

ratemaking purposes and ripe for its consideration.

This case is distinguishable from Elyria in the following ways. AEP-Ohio's capacity is a

noncompetitive wholesale service governed by R.C. Chapter 4905 and R.C. 4905.26, in particu-
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lar. R.C. Chapter 4928, which governs competitive electric services, does not apply to this case.

The Commission authorized the deferral by an accounting order pursuant to R.C. 4905.13. The

accounting deferral does not provide for generation cost recovery in a subsequent distribution or

transmission rate case, so there is no cross-subsidization between two of the three major electric-

service components. The mechanism for the recovery of the deferral was created in AEP-Ohio's

ESP 2 case, so the ratemaking effect of the accounting order must be reviewed in the ESP 2

appeal now pending.

OCC's reliance on Elyria is wrong. Likewise, OCC's cost causation arguments are mis-

guided for similar reasons. QOCC First Briefat 26-27. The deferral benefits all stakeholders,

including all retail customers, not just shopping customers and CRES providers.

U. The Commission properly determined that the capacity-cost deferrals
and related carrying costs should be addressed in AEP-Ohio's ESP 2
case.

The Commission's decision to address the recovery mechanism for the deferral in the

ESP 2 case in order to "effectively consider how the deferral recovery mechanism would fit

within the mechanics of AEP-Ohio's ESP 2" was within its broad discretion to manage its dock-

ets. Capacity Case (Entry on Rehearing at 53-54) (Oct. 17, 2012), IEU App, at 142-143, This

Court has recognized that the Commission is vested with broad discretion to manage its dockets

so as to avoid undue delay and the duplication of effort, including the discretion to decide how,

in light of its internal organization and docket considerations, it may best proceed to manage and

expedite the orderly flow of its business, avoid undue delay, and eliminate unnecessary duplica-

tion of effort. Duffv. Pub, lltil. Comrn., 56 Ohio St.2d 367, 379, 384 N.E.2d 264, 275 ( 1978);

Toledo Coali.tion fas• ,S'afe Energy v. Pub. LTtil. Comm., 69 Ohio St.2d 559, 560 (1982). The

Commission enjoys broad authority in the conduct of its business. Weiss v. Pub. tltit. Comm., 90
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Ohio St.3d 15, 2000-Ohio-491, 734 N.E.2d 775, citing Dufj'v. Pub. £Itil. Comm., 56 Ohio St. 2d

367, 379, 384 N.E.2d 264, 275 (1978).

Because the Commission considered the mechanics of the deferrals in another proceed-

ing, IEU argues that its due process rights were violated. IEU is wrong. The Commission, in its

entry on rehearing, found that the arguments regarding the mechanics and recovery of deferrals

"were prematurely raised in this case." Capacity Case (Entry on. Rehearing at 51) (Oct. 17,

2012), IEU App. at 140. The Commission stated:

The [July 2, 2012] Capacity Order did not address the deferral
recovery mechanism. Rather, the Commission m_erely noted that
an appropriate recovery mechanism would be established in the
ESP 2 Case and that any other financial considerations would also
be addressed by the Commission in that case. The Commission
finds it unnecessary to address arguments that were raised in this
proceeding merely as an attempt to anticipate the Commission's
decision in the ESP 2 Case.

Id. Any arguments relating to the deferral were more appropriate for the ESP 2 case. IEU was a

party to the ESP 2 case and had the full opportunity to challenge the mechanics of the deferrals

in that case.

Moreover, the Commission did not change retail rates in this proceeding and IEIJ suffers

no harin resulting from the decision. The ESP 2 docket is where the Commission adopted the

Retail Stability Rider (RSR), in part to compensate AEP-Ohio for the capacity deferral author-

ized in the case below. Accordingly, the Commission lawfully rejected any substantive deferral

arguments as being premature.

IEU also takes issue with the Commission's decision authorizing AEP-Ohio to collect a

carrying charge on the deferral. The Commission stated:

Regarding the specific carrying cost rates authorized, the Commis-
sion finds that it was appropriate to approve the WACC rate until
such time as the recovery mechanism was established in the ESP 2
Case, in order to ensure that AEP Ohio was fully compensated, and
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to approve the long-term debt rate from that point forward. As we
have noted in other proceedings, once collection of the deferred
costs begins, the risk of non-collection is significantly reduced. At
that point, it is more appropriate to use the long-term cost of debt
rate, which is consistent with sound regulatory practice and Com-
mission precedent. In any event, as AEP-Ohio notes, OCC's
argument is moot. Because the SCM took effect on the same date
on which the deferral recovery mechanism was approved in the
ESP 2 Case, there was no period in which the WACC rate applied.
Accordingly, OCC's and IEU's assignments of error should be de-
nied.

Id. at 43-44, IEU App. at 132-133. In the Opinion and Order, the Commission recognized that

"AEP-Ohio should be authorized to collect carrying charges on the deferral based on the Com-

pany's weighted average cost of capital ["WACC"], until such time as a recovery rnechanism is

approved in 11-346 * * * [.]" Id. (Opinion and Order at 23) (July 2, 2012), IEU App. at 67

(emphasis added). The SCM and associated deferral did not go into effect until August 8, 2012.

Id. at 38, IEU App. at 82. On the same day, the Commission approved a recovery mechanism in

the Company's ESP 2 proceeding. Because recovery was approved on August 8, 2012, at the

same time the new capacity pricing became effective, the WACC carrying charge was not trig-

gered. Rehearing of that portion of the Commission's decision was, therefore, unwarranted.

Proposition of Law No. IV:

Mootness and the prohibition against retroactive ratemaking compel
dismissal of I.EU-'s Propositions of Law No. 6, 7, and 8.39

IEU's Propositions of Law Nos. 6, 7, and 8 all attack interim rates for capacity that are no

longer being charged. AEP-Ohio has not charged any CRES providers (including IEU) the

interim capacity prices since August 2012, when the interim capacity pricing mechanism expired

39 The Commission moved for dismissal of IEU's Propositions of Law 6, 7, and 8 in
the "Joint Motion to Dismiss of Ohio Power Company and The Public Utilities Commis-
sion of Ohio" that was filed on Augustl4, 2013 and is still pending before the Court.
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and was replaced by the rates authorized by the Comnlission in the ESP 2 proceeding. ESP 2

(Opinion and Order at 79) (Aug. 8, 2012), OCC App. at 314; see also, Capacity Case (Entry on

Rehearing) (Aug. 15, 2012), IEU App. at 185-186. Although IEU sought rehearing with respect

to the March 7 and May 30 Commission Entries establishing and continuing the interim capacity

pricing mechanism, IEU did not request stays of those entries or post the bond required to obtain

a stay pursuant to R.C. 4903.16.

IEU improperly seeks an advisory opinion of this Court by challenging the Commission's

March 7 and May 30 Entries authorizing interim rates in its Propositions ofLawNos. 6, 7, and 8.

IEU First BYie, fat 42-46.40 IEU further asserts that AEP-Ohio should refund a "portion of capac-

ity charges in place since January 2012 or credit the excess collection against regulatory asset

balances otherwise eligible for amortization through retail rates and charges." Id. at 45. IEU

therefore seeks a refund for rates that are no longer being collected and that were already paid.

Appellate courts may review only live controversies. When circumstances prevent an appellate

court from granting relief, the mootness doctrine precludes consideration of the issues in the

case. Cincinnati Gas & Elec. Co, v. Pub. Uti.l. Comm., 103 Ohio St.3d 398, 2004-Ohio-5466,

816 N.E.2d 238, ¶ 15-16. As the Court has noted "[i]n the absence of the possibility of an effec-

tive remedy, this appeal constitutes only a request for an advisory ruling from the court." Id. at

^ 17.

40 In its Proposition of Law No. 6, IEU contends that the Commission's March 7 and
May 30 Entries are unlawful and unreasonable. IEU Merit Br. at 42-43. In its seventh
Proposition of Law, TEU complains that the interim rates were not based upon the record
from the capacity proceeding. Id. at 43-45. And in its Proposition of Law No. 8, IEU
posits that the Court should direct the Commission to refund what IEU characterizes as
the "above-market charges AEP Ohio collected" while interim rates were in place. Id. at
45-46.
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In this case, IEU can. no longer challenge the interim rates as those rates have been paid

and this Court cannot reinstitute an expired rate. Even where rates are still being collected, such

retroactive refunds are barred by the prohibition against retroactive ratemaking. In re Applica-

tion of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655,^1 15.

A. The Commission lawfully authorized AEP-Ohio's temporary two-
tiered rates through its entries.

The Commission properly rejected IEU claims that the relief granted in the Interim Relief

Entry was not based on record evidence. The Commission relied on the record evidence from

the I`SP 2 case and other consolidated records. The Commission stated:

The present case was consolidated with the ESP 2 Case and the
other consolidated cases for the purpose of considering the ESP 2
Stipulation. As we noted in the Interim Relief Entry, the testimony
and exhibits admitted into the record for that purpose remain a part
of the record in this proceeding. Although the Commission subse-
quently rejected the ESP 2 Stipulation, that action did not purge the
evidence from the record in this case. It was thus appropriate for
the Commission to rely upon that evidence as a basis for granting
AEP-Ohio's motion for interim relief.

Capacity Case (Entry on Rehearing at 16) (Oct. 17, 2012), IEU App. at 105. From the evidence

in the consolidated records, the Commission reasonably concluded that an SCM based on the

current RPM pricing could risk an unjust and unreasonable result for AEP-Ohio. 'The Commis-

sion stated that:

[I]n the Interim Relief Entry, the Commission cited three reasons
justifying the interim relief granted, specifically the elimination of
AEP-Ohio's POLR charge, the operation of the pool agreement,
and evidence indicating that RPM-based capacity pricing is below
the Company's capacity costs. * * * Although the Commission
determined that AEP-Ohio's POLR charge was not supported by
the record on remand, nothing in that order negated the fact that
there are capacity costs associated with an electric distribution
utility's POLR obligation and that such costs may be properly
recoverable upon a proper record. [Footnote omitted]. I-laving
noted that AEP-Ohio was no longer receiving recovery of capacity
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costs through the POLIZ charge, the Commission next pointed to
evidence in the record of the consolidated cases indicating that the
Company`s capacity costs fall somewhere within the range of
$57.35IMW-day to $355.72/MW-day, as a merged entity. Finally,
we noted that, although AEP-Ohio may sell its excess supply into
the wholesale market when retail customers switch to CRES pro-
viders, the pool agreement limits the Company's ability to fully
benefit from these sales, as the margins must be shared with its
affiliates. * * *

Id. at 17, IEU App. at 106. In considering the above evidence, the Commission approved the

two-tier capacity pricing mechanism on an interim basis, with the first tier set at $146/MW-day

and the second tier fixed at $255/MW-day, representing a reasonable charge in the mid portion

of the range reflected in the record. Capacity Case (Entry at 8) (May 30, 2012), IEU App. at 40.

T'he Commission's conclusions regarding the interim capacity charge were well supported by the

record. It was under the Commission's discretion to approve the interim rate.

In matters involving the Commission's special expertise and the exercise of discretion,

the Court will generally defer to the judgment of the Commission. Cincinnati Bell Tel. Co. v.

Pub. Util. Comm., 92 Ohio St.3d 177, 180, 2001-Ohio-134, 749 N.E.2d 262, 264; AT&T Com-

munications of Ohio, Inc. v. Pub. tI`til. C'omm., 51 Ohio St.3d 150, 154, 555 IV.E.2d 288, 292

(1990); Cleveland Elec. Illum. Co, v. Puh. Util. Comm., 46 Ohio St.2d 105, 107-108, 346 N.E.2d

778, 781 (1976). Where the relevant statute does not prescribe a particular formula, the

Commission is vested with broad discretion in performing its duties. Columbus v. Pub. Util.

Comm., 10 Ohio St.3d 23, 24, 460 N.E.2d 1117, 1119 (1984). The Commission has an obliga-

tion under traditional rate regulation to ensure that Ohio's jurisdictional utilities, like AEP-Ohio,

have an opportunity to carn just and reasonable coznpensation for their services.

The Commission's rationale for granting AEP-Ohio's interim relief was thoroughly

explained, warranted under the unique circumstances, and supported by the evidence of record in

the consolidated cases. Accordingly, IEUs argument should be rejected.
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Proposition of Law No. V:

IEU received a full and fair opportunity to be heard via a hearing, op-
portunity to file exhibits and present and cross examine witnesses,
submit briefs, and file for rehearing and ultimately to appeal. Vectren
EneYgy Delivery u,T'ub. Util. Currtnz., ].13 Ohio St.3d 180, 192, 2006-
Ohio-1386, 863 N.E.2d 599.

Appellant lEU complains that it was denied due process in the proceedings below. Even

a cursory review of the record belies this claim. Appellant IEU certainly had notice of the issues

in the case. It was so aware of the issues it filed a motion to dismiss prior to the beginning of the

hearing. C'apacity Case (Motion to Dismiss) (April 11, 2012), IEU Supp. at 525-541. There was

a hearing that lasted 12 days with twenty-five witnesses presented. Capacity Case (Opinion and

Order at 6) (July 2, 2012), IEU App. at 50. IEU itself presented two witnesses and chose to

cross-examine at least eleven others. C.'apacity Case (Composite Index) (May 16, 2012), Supp.

at 44-62. Multitudes of exhibits were admitted including 24 by IEU. Id. Briefs were submitted.

Capacity Case (Opinion and Order at 6) (July 2, 2012), IEU App. at 50. IEU submitted applica-

tions for rehearing. In short, all components of due process have been afforded; IEU is simply

dissatisfied with the outcome.

Insofar as IEU's argument contains any specifics, it appears that it believes that the Com-

mission did two things unconstitutionally: it took too long on rehearing and it did not allow IEU

to avoid the stay requirernent of R.C. 4903.16. Neither argument has merit.

Fully examining a case on rehearing is what the Commission is supposed to do. Indeed

this Court has noted that the availability of rehearing is a component of the process that is due.

Vectren Energy Delivery v. Pub. tJtil. Comm., 113 Ohio St.3d 180, 192, 2006-Ohio-1386, 863

N.E.2d 599. The Commission should be commended not criticized.

As to the lack of a stay, the General Assembly has provided the mechanism for IEU or

any other appellant to obtain a stay of a Commission order pendente lite, R.C. 4903.16. Appel-
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lant IEU has chosen not to utilize the statutory mechanism. In any event, a stay pendente lite is

statutory, not constitutional. Its criticism of the Commission is meaningless.

IEU was afforded all the process that was due. It is merely unhappy with the result of the

Commission decision. Its effort to dress this disappointment in constitutional clothes should be

rejected.

CONCLUSION

The Commission's adoption of an SCM that fixed ajust and reasonable noncompetitive

wholesale capacity rate for AEP-Ohio to fulfill its FRR obligations is consistent with state law

and policy objectives, federal law and policy objectives, and the RAA. FERC confirmed that the

Commission's SCM rate design, which is comprised of a wholesale and retail component, was

consistent with the RAA. FERC also confirmed that the wholesale component in the SCM was

not preempted by federal law. The Commission fixed a new rate for AEP-Ohio's FRR capacity

service obligation under its broad and traditional ratemaking authority to provide retail choice

and a level playing field for wlaolesale suppliers to compete in AEP-Ohio's service territory. The

Commission exercised jurisdiction over AEP-Ohio to prevent it from acquiring market power

with its proposed cost-based rate at FERC. The Commission adopted a SCM that effecttiates

Ohio policy objectives and reasonably compensates AEP-Ohio for its incurred costs so it does

not risk financial harm in satisfying its FRR obligations.
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4905.09 Substantial compliance.

A substantial compliance by the public utilities commission with the requirements of Chapters
4901., 4903,, 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code is sufficient to
give effect to all its rules and orders. Those rules and orders shall not be declared inoperative,
illegal, or void for an omission of a technical nature . And, those chapters do not affect, modify,
or repeal any law fixing the rate that a company operating a railroad may demand and receive for
the transportation of passengers.

4905.13 System of accounts for public utilities.

The public utilities commission may establish a system of accounts to be kept by public utilities
or railroads, including municipally owned or operated public utilities, or may classify said public
utilities or railroads and establish a system of accounts for each class, and may prescribe the
manner in which such accounts shall be kept. Such system shall, when practicable, conform to
the system prescribed by the department of taxation. The commission may prescribe the forms
of accounts, records, and memorandums to be kept by such public utilities or railroads, including
the accounts, records, and memorandums of the movement of traffic as well as of the receipts
and expenditure of moneys, and any other forms, records, and memorandums which are neces-
sary to carry out Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised
Code. 'I'he system of accounts established by the commission and the forms of accounts, rec-
ords, and memorandums prescribed by it shall not be inconsistent, in the case of corporations
subject to the act of congress entitled "An act to regulate commerce" approved February 4, 1887,
and the acts amendatory thereof and supplementary thereto, with the systems and forms estab-
lished for such corporations by the interstate commerce commission. This section does not
affect the power of the public utilities commission to prescribe forms of accounts, records, and
memorandums covering information in addition to that required by the interstate commerce
commission. The public utilities commission may, after hearing had upon its own motion or
complaint, prescribe by order the accounts in which particular outlays and receipts shall be
entered, charged, or credited. Where the public utilities commission has prescribed the forms of
accounts, records, or memorandums to be kept by any public utility or railroad for any of its
business, no such public utility or railroad shall keep any accounts, records, or memorandums for
such business other than those so prescribed, or tllose prescribed by or under the authority of any
other state or of the United States, except such accounts, records, or memorandums as are
explanatory of and supplemental to the accounts, records, or memorandums prescribed by the
commission. 'T'he commission shall at all times have access to all accounts kept by such public
utilities or railroads and may designate any of its officers or employees to inspect and examine
any such accounts. The auditor or other chief accounting officer of any such public utility or
railroad shall keep such accounts and make the reports provided for in sections 4905.14 and
4907.13 of the Revised Code. Any auditor or chief accounting officer who fails to comply with
this section shall be subject to the penalty provided for in division (B) of section 4905.99 of the
Revised Code. The attorney general shall enforce such section upon request of the public utili-
ties commission by rnandamus or other appropriate proceedings.



4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firnn, or corporation, or upon
the initiative or complaint of the public utilities commission, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, or that any regulation, measurement, or practice
affecting or relating to any service furnished by the public utility, or in connection with such ser-
vice, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or
unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, if it
appears that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. The notice shall be served
not less than fifteen days before hearing and shall state the matters complained of The commis-
sion may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have
process to enforce the attendance of witnesses.

4928.05 Extent of exemptions.

(A)

(1) On and after the starting date of competitive retail electric service, a competitive retail elec-
tric service supplied by an electric utility or electric services company shall not be subject to
supervision and regulation by a municipal corporation under Chapter 743. of the Revised Code
or by the public utilities commission under Chapters 4901, to 4909., 4933., 4935., and 4963. of
the Revised Code, except sections 4905.10 and 4905.31, division (B) of section 4905.33, and
sections 4905.35 and 4933.81 to 4933.90 ; except sections 4905.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability and public safety;
and except as otherv6se provided in this chapter. The commission's authority to enforce those
excepted provisions with respect to a competitive retail electric service shall be such authority as
is provided for their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code and this chapter. Nothing in this division shall be construed to limit the commis-
sion's authority under sections 4928.141 to 4928.144 of the Revised Code. On and after the
starting date of competitive retail electric service, a competitive retail electric service supplied by
an electric cooperative shall not be subject to supervision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except as otherwise
expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail
electric service supplied by an electric utility shall be subject to supervision and regulation by the
commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The commission's authority
to enforce those provisions with respect to a noncompetitive retail electric service shall be the
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authority provided under those chapters and this chapter, to the extent the authority is not
preempted by federal law. Notwithstanding Chapters 4905. and 4909. of the Revised Code,
commission authority under this chapter shall include the authority to provide for the recovery,
through a reconcilable rider on an electric distribution utility's distribution rates, of all transmis-
sion and transmission-related costs, including ancillary and congestion costs, imposed on or
charged to the utility by the federal energy regulatory commission or a regional transmission
organization, independent transmission operator, or similar organization approved by the federal
energy regulatory commission. The commission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the starting date of competitive
retail electric service so as to ensure that no aspect of the delivery of electricity by the utility to
consumers in this state that consists of a noncompetitive retail electric service is unregulated. On
and after that starting date, a noncompetitive retail electric service supplied by an electric coop-
erative shall not be subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4933.81 to 4933.90
and 4935.03 of the Revised Code. The commission's authority to enforce those excepted sec-
tions with respect to a noncompetitive retail electric service of an electric cooperative shall be
such authority as is provided for their enforcement under Chapters 4933. and 4935. of the
Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the
Revised Code to regulate an electric light company in this state or an electric service supplied in
this state prior to the starting date of competitive retail electric service.

4928.06 Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities com-
mission shall ensure that the policy specified in section 4928.02 of the Revised Code is effectu-
ated. I'o the extent necessary, the commission shall adopt rules to carry out this chapter. Initial
rules necessary for the commencement of the competitive retail electric service under this chap-
ter shall be adopted within one hundred eighty days after the effective date of this section.
Except as otherwise provided in this chapter, the proceedings and orders of the commission
under the chapter shall be subject to and governed by Chapter 4903, of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric ser-
vice, that there is a decline or loss of effective competition with respect to a competitive retail
electric service of an electric utility, which service was declared competitive by commission
order issued pursuant to division (A) of section 4928.04 of the Revised Code, the commission
shall ensure that that service is provided at compensatory, fair, and nondiscriminatory prices and
terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and
(B) of this section, the commission, on an ongoing basis, shall monitor and evaluate the provi-
sion of retail electric service in this state for the purpose of discerning any noncompetitive retail
electric service that should be available on a competitive basis on or after the starting date of
competitive retail electric service pursuant to a declaration in the Revised Code, and for the pur-
pose of discerning any competitive retail electric service that is no longer subject to effective

3



competition on or after that date. Upon such evaluation, the commission periodically shall report
its findings and any recommendations for legislation to the standing committees of both houses
of the general assembly that have primary jurisdiction regarding public utility legislation. Until
2008, the commission and the consumer°s counsel also shall provide biennial reports to those
standing committees, regarding the effectiveness of competition in the supply of competitive
retail electric services in this state. In addition, until the end of all market development periods
as determined by the commission under section 4928.40 of the Revised Code, those standing
committees shall meet at least biennially to consider the effect on this state of electric service
restructuring and to receive reports from the commission, consumers' counsel, and director of
development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective
competition in the provision of a retail electric service or reasonably available altematives for
that service, the commission shall consider factors including, but not limited to, all of the fol-
lowing:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services
readily available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, t;rowth in rnarket share,
ease of entry, and the affiliation of suppliers of services. The burden of proof shall be on any
entity requesting, under division (B) or (C) of this section, a determination by the commission of
the existence of or a lack of effective competition or reasonably available alternatives.

(E)

(1) Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to
resolve abuses of market power by any electric utility that interfere with effective competition in
the provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commis-
sion, beginning the first year after the market development period of a particular electric utility
and after reasonable notice and opportunity for hearing, may take such measures within a trans-
mission constrained area in the utility's certified territory as are necessary to ensure that retail
electric generation service is provided at reasonable rates within that area. The commission may
exercise this authority only upon findings that an electric utility is or has engaged in the abuse of
market power and that that abuse is not adequately mitigated by rules and practices of any inde-
pendent transmission entity controlling the transmission facilities. Any such measure shall be
taken only to the extent necessary to protect customers in the area from the particular abuse of
market power and to the extent the commission's authority is not preempted by federal law. The
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measure shall remain the commission, after reasonable notice and opportunity for hearing,
determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggrega-
tor subject to certification under section 4928.08 of the Revised Code shall provide the commis-
sion with such information, regarding a competitive retail electric service for which it is subject
to certification, as the commission considers necessary to carry out this chapter. An electric util-
ity shall provide the commission with such information as the commission considers tiecessary to
carry out divisions (B) to (E) of this section. The commission shall take such measures as it con-
siders necessary to protect the confidentiality of any such information. The commission shall
require each electric utility to file with the commission on and after the starting date of coznpeti-
tive retail electric service an annual report of its intrastate gross receipts and sales of kilowatt
hours of electricity, and shall require each electric services company, electric cooperative, and
governmental aggregator subject to certification to file an annual report on and after that starting
date of such receipts and sales from the provision of those retail electric services for which it is
subject to certification. For the purpose of the reports, sales of kilowatt hours of electricity are
deemed to occur at the meter of the retail customer,

4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer of
all competitive retail electric services necessary to maintain essential electric service to consum-
ers, including a firm supply of electric generation service. To that end, the electric distribution
utility shall apply to the public utilities commission to establish the standard service offer in
accordance with section 4928.142 or 4928,143 of the Revised Code and, at its discretion, may
apply simultaneously under both sections, except that the utility's first standard service offer
application at minimum shall include a filing under section 4928.143 of the Revised Code. Only
a standard service offer authorized in accordance with section 4928.142 or 4928.143 of the
Revised Code, shall serve as the utility's standard service offer for the purpose of compliance
with this section; and that standard service offer shall serve as the utility's default standard ser-
vice offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing
provision, the rate plan of an electric distribution utility shall continue for the purpose of the
utility's compliance with this division until a standard service offer is first authorized under sec-
tion 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division (D) of
section 4928.143 of the Revised Code, any rate plan that extends beyond December 31, 2008,
shall continue to be in effect for the subject electric distribution utility for the duration of the
plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code
shall exclude any previously authorized allowances for transition costs, with such exclusion
being effective on and after the date that the allowance is scheduled to end under the utility's rate
plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143
of the Revised Code, send written notice of the hearing to the electric distribution utility, and
publish notice in a newspaper of general circulation in each county in the utility's certified terri-
tory. The commission shall adopt rules regarding filings under those sections.
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4928.18 Jurisdiction and powers of commission concerning utility or affiliate.

(A) Notwithstanding division (E)(2)(a) of section 4909.15 of the Revised Code, nothing in this
chapter prevents the public utilities commission from exercising its authority under Title XLIX
of the Revised Code to protect customers of retail electric service supplied by an electric utility
from any adverse effect of the utility°s provision of a product or service other than retail electric
service.

(B) The commission has jurisdiction under section 4905.26 of the Revised Code, upon complaint
of any person or upon complaint or initiative of the commission on or after the starting date of
competitive retail electric service, to determine whether an electric utility or its affiliate has vio-
lated any provision of section 4928.17 of the Revised Code or an order issued or rule adopted
under that section. For this purpose, the commission may examine such books, accounts, or other
records kept by an electric utility or its affiliate as may relate to the businesses for which corp-
orate separation is requixed under section 4928.17 of the Revised Code, and may investigate such
utility or affiliate operations as may relate to those businesses and investigate the interrelation-
ship of those operations. Any such examination or investigation by the commission shall be gov-
erned by Chapter 4903. of the Revised Code.

(C) In addition to any remedies otherwise provided by law, the commission, regarding a deter-
mination of a violation pursuant to division (B) of this section, may do any of the following:

(1) Issue an order directing the utility or affiliate to comply;

(2) Modify an order as the commission finds reasonable and appropriate and order the utility or
affiliate to comply with the modified order;

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay restitution to any person injured by the violation
or failure to comply;

(D) In addition to any remedies otherwise provided by law, the commission, regarding a deter-
mination of a violation pursuant to division (B) of this section and cornmensurate with the sever-
ity of the violation, the source of the violation, any pattern of violations, or any monetary dam-
ages caused by the violation, may do either of the following:

(1) Impose a forfeiture on the utility or affiliate of up to twenty-five thousand dollars per day per
violation. The recovery and deposit of any such forfeiture shall be subject to sections 4905.57
and 4905.59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to a corporate separation plan involving
competitive retail electric service, suspend or abrogate all or part of an order, to the extent it is in
effect, authorizing an opportunity for the utility to receive transition revenues under a transition
plan approved by the commission under section 4928.33 of the Revised Code.
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Corporate separation under this section does not prohibit the common use of employee benefit
plans, facilities, equipment, or employees, subject to proper accounting and the code of conduct
ordered by the commission as provided in division (A)(l) of this section.

(E) Section 4905.61 of the Revised Code applies in the case of any violation of section 4928.17
of the Revised Code or of any rule adopted or order issued under that section.

4928.34 Determinations for approval or prescribing of plan.

(A) The public utilities commission shall not approve or prescribe a transition plan under divi-
sion (A) or (B) of section 4928.33 of the Revised Code unless the commission first makes all of
the following determinations:

(1) The unbundled components for the electric transmission component of retail electric service,
as specified in the utility's rate unbundling plan required by division (A)(1) of section 4928.31 of
the Revised Code, equal the tariff rates determined by the federal energy regulatory comniission
that are in effect on the date of the approval of the transition plan under sections 4928.31 to
4928.40 of the Revised Code, as each such rate is determined applicable to each particular cus-
tomer class and rate schedule by the commission. The unbundled transmission component shall
include a sliding scale of charges under division (B) of section 4905.31 of the Revised. Code to
ensure that refunds determined or approved by the federal energy regulatory commission are
flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in the rate unbundling plan
equal the difference between the costs attributable to the utility's transmission and distribution
rates and charges under its schedule of rates and charges in effect on the effective date of this
section, based upon the record in the most recent rate proceeding of the utility for which the util-
ity's schedule was established, and the tariff rates for electric transmission service determined by
the federal energy regulatory commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the rate unbundling plan
equal the costs attributable to the particular service as reflected in the utility's schedule of rates
and charges in effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate unbundling plan
equal the residual amount remaining after the determination of the transmission, distribution, and
other unbundled componeiits, and after any adjustments necessary to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the 123rd general
assembly.

(5) All unbundled components in the rate unbundling plan have been adjusted to reflect any base
rate reductions on file with the commission and as scheduled to be in effect by December 31,
2005, under rate settlements in effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a commission order prior to the
effective date of this section are void.
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(6) Subject to division (A)(5) of this section, the total of all unbundled components in the rate
unbundling plan are capped and shall equal during the market development period, except as
specifically provided in this chapter, the total of all rates and charges in effect under the applica-
ble bundled schedule of the electric utility pursuant to section 4905.30 of the Revised Code in
effect on the day before the effective date of this section, including the transition charge deter-
mined under section 4928.40 of the Revised Code, adjusted for any changes in the taxation of
electric utilities and retail electric service under Sub. S.B. No. 3 of the 123rd General Assembly,
the universal service rider authorized by section 4928.51 of the Revised Code, and the temporary
rider authorized by section 4928.61 of the Revised Code. For the purpose of this division, the
rate cap applicable to a customer receiving electric service pursuant to an arrangement approved
by the commission under section 4905.31 of the Revised Code is, for the term of the arrange-
ment, the total of all rates and charges in effect under the arrangement. For any rate schedule
filed pursuant to section 4905.30 of the Revised Code or any arrangement subject to approval
pursuant to section 4905.31 of the Revised Code, the initial tax-related adjustment to the rate cap
required by this division shall be equal to the rate of taxation specified in section 5727.81 of the
Revised Code and applicable to the schedule or arraiigement. To the extent such total annual
amount of the tax-related adjustment is greater than or less than the comparable amount of the
total annual tax reduction experienced by the electric utility as a result of the provisions of Sub.
S.B. No. 3 of the 123rd general assembly, such difference shall be addressed by the commission
through accounting procedures, refunds, or an annual surcharge or credit to customers, or
through other appropriate means, to avoid placing the financial responsibility for the difference
upon the electric utility or its shareholders. Any adjustments in the rate of taxation specified in
5727.81 of the Revised Code section shall not occur without a corresponding adjustment to the
rate cap for each such rate schedule or arrangement. The department of taxation shall advise the
commission and self-assessors under section 5727.81 of the Revised Code prior to the effective
date of any change in the rate of taxation specified under that section, and the commission shall
modify the rate cap to reflect that adjustment so that the rate cap adjustment is effective as of the
effective date of the change in the rate of taxation. This division shall be applied, to the extent
possible, to eliminate any increase in the price of electricity for customers that otherwise may
occur as a result of establishing the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 4928.31 of the Revised
Code complies with section 4928.17 of the Revised Code and any rules adopted by the commis-
sion under division (A) of section 4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational support systems and any
other technical implementation issues pertaining to competitive retail electric service comply
with any rules adopted by the commission under division (A) of section 4928.06 of the Revised
Code.

(10) The employee assistance plan required by division (A)(4) of section 4928.31 of the Revised
Code sufficiently provides severance, retraining, early retirement, retention, outplacement, and
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other assistance for the utility's employees whose employment is affected by electric industry
restructuring under this chapter.

(11) The consuzner education plan required under division (A)(5) of section 4928.31 of the
Revised Code complies with former section 4928.42 of the Revised Code and any rules adopted
by the commission under division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a revenue opportunity
under sections 4928.31 to 4928.40 of the Revised Code are the allowable transition costs of the
utility as such costs are determined by the commission pursuant to section 4928.39 of the
Revised Code, and the transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan filed under section
4928.31 of the Revised Code reasonably complies with section 4928.12 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer compliance until an
order is issued under division (G) of section 4928.35 of the Revised Code.

(14) The utility is in compliance with sections 4928.01 to 4928.11 of the Revised Code and any
rules or orders of the commission adopted or issued under those sections.

(15) All unbundled components in the rate unbundling plan have been adjusted to reflect the
elimination of the tax on gross receipts imposed by section 5727.30 of the Revised Code. In
addition, a transition plan approved by the commission under section 4928.33 of the Revised
Code but not containing an approved independent transmission plan shall contain the express
conditions that the utility will comply with an order issued under division (G) of section 4928.35
of the Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised Code, if the commission finds that
any part of the transition plan would constitute an abandonment under sections 4905.20 and
4905.21 of the Revised Code, the commission shall not approve that part of the transition plan
unless it makes the finding required for approval of an abandonment application under section
4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the Revised Code otherwise shall
not apply to a transition plan under sections 4928.31 to 4928.40 of the Revised Code.

4928.37 Receiving transition revenues.

(A)

(1) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to
receive transition revenues that may assist it in making the transition to a fully competitive retail
electric generation market. An electric utility for which transition revenues are approved pursu-
ant to sections 4928,31 to 4928.40 of the Revised Code shall receive those revenues through both
of the following mechanisms beginning on the starting date of competitive retail electric service
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and ending on the expiration date of its market development period as determined under section
4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that is supplied retail
electric generation service during the market development period by the customer's electric dis-
tribution utility, which rates shall be specified in schedules filed under section 4928.35 of the
Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer
that is supplied retail electric generation service during the market development period by an
entity other than the customer's electric distribution utility, as such transition charge is deter-
mined under section 4928.40 of the Revised Code. The transition charge shall be payable by
each such retail electric distribution service customer in the certified territory of the electric util-
ity for which the transition revenues are approved and shall be billed on each kilowatt hour of
electricity delivered to the customer by the electric distribution utility as registered on the cus-
tomer's meter during the utility's market development period as kilowatt hour is defined in sec-
tion 4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt
hours used or consumed by the customer. The transition charge for each customer class shall
reflect the cost allocation to that class as provided under bundled rates and charges in effect on
the day before the effective date of this section. Additionally, as reflected in section 4928.40 of
the Revised Code, the transition charges shall be structured to provide shopping incentives to
customers sufficient to encourage the development of effective competition in the supply of
retail electric generation service. To the extent possible, the level and structure of the transition
charge shall be designed to avoid revenue responsibility shifts among the utility's customer clas-
ses and rate schedules.

(2)

(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable
on electricity supplied by a municipal electric utility to a retail electric distribution service cus-
tomer in the certified territory of the electric utility for which the transition revenues are
approved, if the municipal electric utility provides electric transmission or distribution service, or
both services, through transmission or distribution facilities singly or jointly owned or operated
by the municipal electric utility, and if the municipal electric utility was in existence, operating,
and providing service as of January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state
except such electricity as is delivered to a retail customer by an electric distribution utility and is
registered on the customer's meter during the utility's market development period or, if no meter
is used, is based on an estimate of kilowatt hours used or consumed by the customer. Ilowever,
no transition charge shall be payable on electricity that is both produced and consumed in this
state by a self-generator.

(3) The transition charge shall not be discounted by any party.
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(4) Nothing prevents payment of all or part of the transition charge by another party on a cus-
tomer's behalf if that payment does not contravene sections 4905.33 to 4905.35 of the Revised
Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection
agent to separately itemize and disclose, the transition charge on the customer's bill in accord-
ance with reasonable specifications the commission shall prescribe by rule under division (A) of
section 4928.06 of the Revised Code.

4928.38 Commencing and terminating transition revenues.

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric
utility in this state may receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, beginning on the starting date of competitive retail electric service. Except as
provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility
that receives such transition reveilues shall be wholly responsible for how to use those revenues
and wholly responsible for whether it is in a competitive position after the market development
period. The utility's receipt of transition revenues shall terminate at the end of the market devel-
opment period. With the tennination of that approved revenue source, the utility shall be fully
on its own in the competitive market. The commission shall not authorize the receipt of transi-
tion revenues or any equivalent revenues by an electric utility except as expressly authorized in
sections 4928.31 to 4928.40 of the Revised Code.

4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code
for the opportunity to receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 4928.33 of the Revised
Code, shall determine the total allowable amount of the transition costs of the utility to be
received as transition revenues under those sections. Such amount shall be the just and reasona-
ble transition costs of the utility, which costs the commission finds meet all of the following cri-
teria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs
under this section shall include the costs of employee assistance under the employee assistance
plan included in the utility's approved transition plan under section 4928.33 of the Revised Code,
which costs exceed those costs contemplated in labor contracts in effect on the effective date of
this section. Further, the commission's order under this section shall separately identify regula-
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tory assets of the utility that are a part of the total allowable amount of transition costs deter-
mined under this section and separately identify that portion of a transition charge determined
under section 4928.40 of the Revised Code that is allocable to those assets, which portion of a
transition charge shall be subject to adjustment only prospectively and after December 31, 2004,
unless the commission authorizes an adjustment prospectively with an earlier date for any cus-
tomer class based upon an earlier termination of the utility's market development period pursuant
to division (B)(2) of section 4928.40 of the Revised Code. The electric utility shall have the bur-
den of demonstrating allowable transition costs as authorized under this section. The commis-
sion may impose reasonable commitments upon the utility's collection of the transition revenues
to ensure that those revenues are used to eliminate the allowable transition costs of the utility
during the market development period and are not available for use by the utility to achieve an
undue competitive advantage, or to impose an undue disadvantage, in the provision by the utility
of regulated or unregulated products or services.
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that additAorial informatior ► is necessary to impleiinert a successful Phase I program, we
do not believe that a3I information is required before the Comut3ssion c,an conclude dmg
the program is beneficial to ratepayers and should be unplemented. T1nerefareP we wi11
approve the development of a gridSMART rider, as we agree with the Staff tktat a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMART, an opporturuty to approve ar ►d update tlte plaxt each
year, assurance that expendittires are made before cost recovery occurs, and an
opportunity to audit expenditures prior to recovery. The Coxnmission notes that recent
federal legislation rnakes matching funds available to smart grid proJects. Accord°mgly,
the Companies° gridSMART proposal contained in its proposed ESP to recover $109
million over the ternt of ESP, should be revised to $54<5 milion, which is half of the
Companies' xequest:ed amount, Additionall.y, we direct CSP to make the necessary filing
for federal znatcbing funds under the American Recovery and Reinvestment Act of 20D9
for the batmee of the projected costs of gridSMART Phase I. The gridSMART rider shaiI
be initiaFly established at $33.6 mitlion for the 2009 projected expenses subject to annual
true-up and reconciliation based on the comgany`s prudently incut:red costs.

With the creation of the ESRP rider ar►d the gridSM:ART rider, the Cont.rnission
finds that annual distribution rate increases in the amounts of 7 percmt for CSP and 6.5
percent for OP tD recover the costs for the BSRP and gridSMART prograrns are
unnecessary and should be rejected: Accordingly, the Cdznmission finds that AEP-tJhio"s
proposed ESP should be modified to fnclu.de the ESRP rider and the gridSIVIART rider, as
approved herein, and to eliminate the annual distribution rate increases:

B. Riders

I'Yovider: of Last Resort QLR Rider

The Companies proposed to include in tlieir k3SP a distribtztion non-bypassable
POLR zider (Cos. App. at 6^8). The POLR charge was proposed to collect a PC?I.R revenue
requirement of 5108:2 mOon for C5P and $60.9 miliion for OP (Cos. Bx. 2-A at34; Cos:
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POLR,27 and thus, the proposed POLR charge is based on a quantitative arsalysis of
the cost to the Companies to provide to customers the optionality associated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-Ohio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive Retail
Electric Service (CRES) provider and then return to the Compaz ►9.es' 960 after shopping
(Id.}, To further support the proposed increase, the Compatzies added that their current
POLR charge is significantly below other Ohio electric utilities' POLR charges (Cas, Fae. 2
at 8). The Companies utilized the 81ack-5choles Model to calculate their costof fulfilling

22. See Sec[ion 4928.141(A) anc1.4928.14, Revised Code.
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the POLR obligation, comparing the customers' rights to "a series of options on power"
(Cos. Br. at 43; Cas. Ex. 2-A at 31). AEP-Ohio listed the five quantitative inputs used in
the Black-Scholes Model: 1) the m.ark.et price of the underlying assset; 2) the strike priee; 3)
the time frame that the option covers; 4)the risk free interest rate; and 5) the volatility of
the underly'sng asset {Id.). The Companies assert that the resulting POLR charge is
cmwrvativelv low (Cos. 13r, at 44);

The numeroras intervenors and Staff opposed the level of 1'C}LR charge proposed
by the Compardes, as well as the use of the Biack-Scholes Model to calculate the POLR
charge (OPAE/APAC Br. at 14-17, OCC Ex. 11 at 8-14). Specifzcally, C3CC and others
questioned the use of the LIBOB xate as the inputfox the risk-free interest rate (Tr. Yol. X
at 165-782,188-159; "I'r. Vol. XI at 166-182). Staff questioned the risk that the POLR charge
was intended to cornpensate the Companies for, explainiitg that there are only two risks
involved. one risk is the risk of customers returning to the SSO and the othex risk is that
the customers leave and take service fzxim a CRpS provider (migration risk) (Staff Ex,10
at 6). Staff witness Cahaan testified that the risk associated with customers retcxming to
tlie SSO could be avoided by n.iquiring the customer to return at a xn.arket price, instead of
the SSC3 rate, which would either be paid directly by the retumiag customer or any
incremental cost of the purchased power could be flown through the FAC (Ict,): Staff
witness Cahaaaz admitted that if customers are perm7tled to return at the S5O rate,
without paying the market price or without compensating the Companies for any
incremenEal costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (1'r. Vol. Xill at 36-37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the mi:gration risk is the
only risk that should be compensated fihrough a I'OLR charge (Id. at 7).

The Companies responded that their risk is not alleviated by customers 2qgxeeing to
return at market price, arguing that future eircumstances or policy considerations may
require them to relieve customers of their promises to pay market price when
circumstances change (Cos. Ex. 2-A at 27-30). AEP-Ohita's witn.ess expressed skep#acism
as to a future Coxnmisszdn upholding such promuisses {Id). AEP-Ohio also opposed
recovering any costs for market purchases incurred for retarning customers through the
FAC as an improper subsfd°azatican of those customers who chose to shop, and.then return
to the eIectrie utility, by n,or ►-slivpfssi.ng customers (Cos. Ex:2-E at14-16). Fu,rtheexmore,the
CompaWes claim that their risk -o# being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, APT' witness Baker testzfied that, evert adopting Staff
witness Cahaan's theory that the Corn:painie.s are only at risk for migration (the right of
customers to leave the SSO), migration risk equals approximately 90 percent of the
Companies' 1'GJLIZ costs pursuant to the Black-Scholes model (Tr. Vol. XIV at 204-205;
Cos. Ex. 2-B at 15-16).
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As the PC7LR, the Cnmmission believes that the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRES contracts or during times of rising prices,.
Hcawever, we agree with the mtervenors and Staff that the POLR charge as proposed by
the Companfes is too high, but we do not agree that there is no risk or a very miaunal risk
as suggested by some. As noted by several intervenors and St4 the risk of retuming
customers may be mitigated, not eluninated:, by requiring custoxziers that switeh to an
alternat4ve supplier (eith+er through a governmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electric utility aftertaking service from a CRES provider, for tlhe remauting period.ofthe
ESP term or until the customer switches to another alternative supplier. In exchange for
.tlus eomma'dnent, those custonZ ers shall avoid paying the POLR charge. We believe that
this outrome is consistent with the requirement in Section 492$.200), Revised Code, wtuelt
allows governmealkai aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utiliYy.
Therefore,'cased on the record before us, we conclude that#he Companies' proposed ES1?
should be modified such that the POLR rider wi:U be based on the cost to the Companies
to be the POLR and carry the risks associa.ted therewith, inciucling the migration risk.
'I'he Cornanission accepts the Coan:pani& witness' quantification of that risk to eqcaal. 90
percent of the est.imated POLR costs,23 and thus, finds that the POLR rider shall be
established to collect a POLR revenue requirement of $97.4 niiiiion for CSP and M8
nullion for QP. Additionafly, the I'OLR,sider shall be avoirfable for those cust4mers who
shop and agree to return at a market price and pay the market price of power iatcitrred by
the Companiesto serve the returning customers. Accordingly, the Commission finds that
the POLR xider, which is avoidable,.should be approved as mod.ifi.ed.herein4

2. Ite gglaL Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings mgarrling the Companies'
electric transition: plan (FTP); ratestabilixation plan (RSP), line extension program, green
pricing power prograzn, and the transfer of the MrnnPowes service territory to C5I': In
their application, the Companies proposed to begin the amortz^^atisrn of these regulatory
assets in 2011 and complete the amorixzaiion over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 million for CSI' and $80.3 miIlion for
OI'. AEI?,C)hio asserts that these projected balances, or the value on June 30, 2008; were
not challenged by any party. To recover these regulatory assets, the Companies created a
RAC rider to be callected from customers in 2011 tlxrougb. 2018. The rider revenues w:ill
be reconciled on an annual basis for any over- or under-recoveries.

23 SeeCc+s. Ex.1, Exhi}rit nI+1!?i-5,.
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Ohio), ^1ppell^e,^Cross-^^^^,ellttr,t: respeci^t 1: > r qt, s1s T1iai tlze Cciiedismiss oertaitz chailenges

t-aised in these app.^it:> ,zc,n; t}1, i' Ali., t,tili±ies Co-tnrnission of Oltao. For tE Qrta;;oas expt.zinf;d

iis tiae attaclleci Iviecno= duzza in Suppn.ct, AEi' Ohio sec:ksdimxsissal of t;.e assigivtrents of error

advamud in these coizsoliciated ai;peals that irnpraperly challenge mtitterw already authoritatively

addr.essed by the Federal Energy Reguiatory Cont 'ssion pursua3it to Federal law.

Res -tfully subi-ed,

Steven '(' . Nc}!irse ('0046705)
f^'et:;is ! ot Re c,i:aj

"a^itl?e^,^^ .i. ^a?te< ti E3ite l+:^t?71^37>)
Ri CCIRF C 3ATJCITI

1Riwcrside P?.riza. 29' i=1-:1o,

'}'e?t^pi^tt^nL:

Fa-^: 614-7t 5-2950

SYiIOtICSteiG?<t`.',j).{'orII -

? 1]st^3tit)1"Sv!i:f^!fd,°t;];.eC',in

Jatries 13, }'laddeil (00 S9' 15)
DaYyie! ;.Z. t:;om w^nl (0023058)
L. F3racifielci E? l:,,ilt;3,(00?f,9i3? )
110RfN.R V,?. 10HTmo5ZECI5CY
41 u0iilil }li!>l1 ^;(ScceX

Columbus, (Ji1iQ 43215

Telephone: 614-227-2230
Fax: 614-?Z7- i U00
dcouw ay^'iporteitiVri g1rt. c t>m

L`our^sel fr^f°,4p^e11eelt;rvss-ilpp^llcint
Olsirt Power Cornpan,v
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.iVJf.EMORA:NDI<. .UIE IN S[J>E'PURT OF MOTION TO llZS:MISS

Tie TRt3DUC^ "T:C ^ ^1

t liis pt;al a•ises aut of sui Qrde.r isaueci by the Public Ut: iities Corttmissior.z of C3kxio (tht~

i} :io l.:(7ri?rtIISS7.CtI1,:)1 ; etot2l2ZIliz how`'GiipLtcity a°---a cUrnj7t7neT;: i! L; tt;C: l^ i^rN1Gf^ -IS prICCd.

&'e C>7iio Y.U.C:: (_ rclcr In Case No. 1072929-ET,-LJNC (J'itly 2,2U12). .?.p,,^eifants; the Ittt2tastria.

1•"nergy lisers-C3hio and }"t...ti;r,argy 5oizt.tions, Cbrp., seek, to overturn tiitkt de;;:ision:, uz3; n,

(among t3ttaer thi,n.gs) t:tai tiie C}Inf, t;om.,zn.ission exY:ceetled its juri.sdictionb`y qu1:ti^i w1t ;lesale

enert;y naari:etsti2at only:ihe FeJerai C:rovertunent can reguEate :unt3 that the C3hio Cotntriission's.

rulings are it.icozisistent with a tariff appr(yved by t3ie federal regulator, the, FERC, in a decision

that is now final and no longer st.tbjectto appea1. f3n NZay 23, 2013, however, ft;deral regulators

Gotat"srnZecl the compensation: mechanism for capacity adt)pte>;1 by tlte Ohio Cort-iritission; i-uliztg

that it is consistent with the relevant federal tariff (Section D.8 of Sciieduli; 8.1 of the Reliability

Assurance A;xeezzt.ent for1'JIt'! lntetcoziAeetio.n,.LLC). &e. 143 FERC Oii 61,164 (May 23, 2013).

That I"FRC rtzling forecloses this Court froin exercisirtg jurisdiction rrvcr. Appeilknts'

contention that the Oh.iQ C"onxinission's decision violates ibe federal tariff ar invades exeluaive

frderal JI.trisclictirxn. Section 3 1:;(i^) of the F'ecie.ral t'ower Act, 16 1:?,S`.C. ^ $2Sl(t^) t•cc,t:ires that

any challenge osl tttose issttes mt:M bc macir: bµy seeking review uf 1'1-:1:(;'s orce.r i t. ^cilIt~ii

1'etieral courts c3f aplseals; such clialknge, i3'--: brouaht consl4itrtt ^,^ itlt that provisian oz not

at all., lWreover, the Yile3-rate i;.;.u;nc prcciti,ides this (;ourt from entertain.itxg Appellazits'

challenge bascifi on ia?crpz°etaticarg of the fecleral tati#'f, Finally, Appeflants' arg'urziezit that

P,rhiie the AuOiic Liti3ities (;onmission ot Q3t3o i.s coznn3,t;tly.refer€ed to as the "Gr,rnniission"befare this Court,
this Menxr;:andnnt in Suppott:wi11 re1'c.r•to #ie Pnbirc lltitities Commission bf Ohio as dv "Okiio CbttzFqis sion" in
ordcr to avoid ariy confusiort with the t=ederat l nergy Re};ulxtoty Gnrrxmissioii; eifiich x"iJl.be referred to as Ti 4tC:"
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the Ohio Commission Iaclc.eci jtTrisdictiou becattse FE<RC has etcletsive jurisdiction-is tictv

ani7ot. Because FERC exercised its jurisdiction to confiimthe 0hio Cotnnrission's mechanism

ttnder Federal law, aiiy claini that the issue should he addressed by federal rather tiaaii state

regutators is 11o longer live.

i3ecsierse this E'c7iir•t lacks juriscliction over those assignments of error-tii.at the state

conipensat3ofxnrechanis:n adoFted by tli:c Ohio Camniission violates the relewasat fcdexa] tariff, or

h;n wise invades a dottaain crf exclusive federal aizthoritv-.-AEP rcyuests their

Lt: Si]1i35i1i.:

BACKGROUND

Tltis case concerns the.regulatioii of ca}?acity markcts aitd the isrices pa"tef for ca.liacity.

"`Capac:ity' is not eIectiicity itself tiut the abilitv to prociuce ii tivi3s;:t necessiiry" C,̂ 'ai7n. Dpt7t of.

I'ztb, rr'tal, C'orit^ol 1. Fr; 569 F.s;i 477 479'(S3,C. Cir 20ttr>), .: i E,fat: a; 61,439; at P4

(2fli l;}. Wliz;;r: .: t;tI:s capacitt on ihc: inarket, inessenz c it ,: ;7urelzasini; "tla.e pption oi"

Fsuying; u specified yua;,t;ty of pctwer" Nvlieti it is.;needed, the utility ca.n titerel^y ensure it can

Provitie; suffle-ierit eicctricit.y to its custorziers cin.ring peak periocis ot,lccG6ty deriiand. Maine

,('rlb. U:rls. CQrn»r'n v. FERC, 520 F.3d 464, 466 (1_3.C:. Cir. 2008); re t,'cl inpart sub rzorn:, xVPG

l'otiner iVffixg, LLC v, fllaane Pub. Ucils. £;'orr:tra'n, 55$ U.S. 165 (2010). Wholesale capacity

markets are regulated by thc FLRC attd; as discttssed below, are objcct to pricing based utt a

state compensation niec:lianism by a State commission such as the Ohio Conanaissiott:

1. 7"Iac3AfM Reliabilifj, Assurtrrise Ag:reerrrerzP E'sftt.Glislied rinder Federal iaw

PJ1%-1 Intei-c_o,oioctio.n, L.L.C. ("I'31Vi"),i.s a Regiortal Traztsta2issicrn C7rgaiuzation ("RTO")

ttiat covers cf i, #e^n States (incltidaiig Okt:io) md the District of Colutaibia; TL'£Qsare i'udex°ally

regu(titc<i er .,tics res,t,ou5ible fcar overseei:iig the dcli •er a;'..}.^ctrx-ity over large 41i:crstate areas

2
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to st.fplaort competitive brAk enc:rg)t nzaa:kets. $9 FFRCg^ 61,285, at 61.,15^1-52 (1999). R'TOs

allow fizr difi'cxeiz.t set;;nz.s:n.ts ot'the gritl owlieci t}l i., individ.uzl meanbei` utilities to be operated

ac aa'etioital traiisinissicy^^ ^^ici. i''!n ^?"i'0 tiicr^ r,.^a3L;;s thtltgrid, safferiiignczn-ciiscriininatozti%

access to c;nerl;y si3ppiiers ncxosK tlie e4;on, I^ot^ so all.ows for grt.at€^r cofriJ,etition among

L;lectrtC{j,y genGi`;3torC :sSli^ ].i .7( ' lcl:, ^? J iTliilt?IP !t }.S;i`-Crjst poWer to 2 <'LS'k^eIed" aCr(?ss the

z'egiosi to ineet t[ie elect3i.itv :7ecc1s of utilities that niay be '1'urthei, itway; ;i'liclwesr 1SO

7't•arr.1011i.rsir»z Otvners ^<< FERC, 373 T'..ici 1361, 1363 (17.f;. Cir. 2t104).

In adciitioiz tooverseeing t1sc, regional transnzission grid, l':1M also runs a capacity raiarl:e€

thkzt spatis its 13-state rebiojt. 'I'Itis market facilitates the i'JM Reliability r?rss^arancc Agrecmezzt

i':-quircTneszt thtit al1 load-serving, entities wit.h#iz:P;1M, itieluding AEP Ohio, have or oontract for

sl,fii:.•i<r3t capacity to provic3c reIiable service to their eazd-use custorr,ters. See July 2, 2012

C;apacity Gfaarl; il,dar at 10 (de:se lbin,; tlie 1Z ?ialzility Assurancefigrek2nncu '; pui-pose). i,.oaet-

Sc! r:i2g er.itities ean 111cGtt11at rei]uir::lal.eAlt 1Zy: secui`lilg capaoity throul-.ll c1r1, anY)uaJ auction af

cal.aci^ fi'c,nz nc^: !'rM region. Tlie <action cleaxinr prices are established usin9 rules se,t out in

P.1M's T''iRG-szpprovetl «,,itf; ieferred to as the.Relialzility PricingMode! ("RPM"). 131 FERC

61, lCi9; at P6 ;20 f 1 :'J,Yi's fteliability t'zicing :Mn64] (E-1,11„) protocols, PJ?vi conduGts

feru>arcl auctions to SecUre capavzty t`or a future cle';v4r, The PJM Reliabilitg^

v ance Agreeinetzi izic3ltdes an tlte3i;: tivc program, the "Yl;,ed Itesotzr;e itequzsemvnt'>

that cnalzles utilities that own Gndlor cojttz-ol sufficient generating resources to opt out

of the antiual RPM anctioils as the nxechar,isn3. fejr securing sufficieirt capaeity and instead reky

ttpoix their own capacity.

As a load-serving entity iiz PJlvj, 122 i•:•:i.ItG$, 61,083, at P134 (2008), the AES?-Ea:st

utilities: (i ncluding A.J:;1' C71iio) "secures ezierl;y aaid transmission service (and :related

3
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interconlaarted operatio-ns sen=ices)"-ineludiiig captteity-"to servc: .,. its end-use customers,"

139 I=lsl`C qj 61:;054, at P2 (2032). As ptie of the AEP utilities; AEP Qhies fulfills its obi.i:p;ations

ui,Jer tihe T'MRetiability Assurazace; At;reeme.nt as aiz "FRI2. Eintity" utzder the FRR alternsltive:

134 f= i>I t' 61;039, at 1?2 4. Iii addition to re qiii.n tt^;it AEP Oluo m •r,c;.t the capaeity needs of

its own. end-use custonters, t11eReliability AJsuriz«co ^.gr^elxlent also obligates ;AI-;I' C)Iiio to

make canacityaNlaila.ble-.-to guarantee ttae avaiiauJlityui e.lectricity on demand-to Conipetitive

R, etail I iectxi.e Sei iee p4ovitters (..f.iZES prov.d:>r; sc?i tc, end-use cc:,nsutr.er. 3trt 4I^c ;x)t

to ol;ecatc f.,cilztr^ fur tizc genuYa; o;i of' c.al tta.,niscl.s. Scc ^. at T2ie F I:IZ alfertia"tive

was crdated for A1.::'' because it Iart;eiy oI?eruieciizi tra.aitit7nal cost-oased t'eglilatiozi jurisdietions

at that time.

Sectiol7 U.bof iclaedulcS,I of tiae Reliability Assurance Agreement ("Section DX"j sets

forth the rates at wliieh AEP Olaiv, as an FRR etitity, is c>on7pcnsated for providing capacity to

szicii CIi^.̂ S providers. 134 FERC !; 61,039, at PP2-3, Absent "a state-created ccJrnpezlsation

mechanism," the Reliability Assurance Agreement establishes a dcfault capacity rate that tracks

the capacity prices estaUlished e:lch year through: P,i?^1's RPM capacit,y auct#4ans, Section Tl<8

further prcrvides; laoivever, that an FRR e13ti°.v liki, AI::1' Ohio a#ways Izas ttie right to petition

F?I;RC, tindc;r Section 205 of the Federal I?owei° ALt, to propose an alternative conlpLZasation

ZCT$C}7a+12Sit1 yU i{l: d.i i;;}11;',t atkC^l'Ca50121' It, 'i'!]t' iZl'tff.thlL9prOVTdeS:

In tk3e ahseliee of a state coxnpcc,.ation n:;;cballisni, the applicable [CRES
provider,] shall c;i lri)rA^_ate t':-e FRR Entity af the eap, it> price uz the
ilncon5tr<i:led }o?"tl >'s o: t:Jt i'J.M Regictn, as sietert,S;tle<' Jt: acc< . a lzce with
.A'"tt,i.h: eri L%D xa ,ii^ I'.I "laritff. prnvicleii that the fjtx; f^rtiLv r.1as^, af a3n^^ tirre:
^^^,r^.c a i:ili >> witl: t(:l^.f'v,,.indcr ScctiGtna 205 oftaic Fc&rzl Act proposiu^
tocb<iilge QI'lebas2s 1"CYr i%t]tt;, i^)St31it)Jl lC> i '. Ttletllo(:l basedt)n ilJiFRR Ei i,1.tV'S e+:)ytS

or slich tH:ClCr basis Sil+>vYT], It l;c: }li5l ut j rf'.iisqre:il:}}e :...

4
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134 FLRC 61,039, at PP2-3 (c{itoting,Sectioit I>.8). Consepeiitly, uitdor the 3.'JM Rolii;tiilitv

Assurance flgreeznent., absent a"state compensation mec:hanisi2i;" CRES providers that choose

ncst to supply their owt7 iapacity would pay AEl' Uhin for capacity based on RPM priciitg; unless

Al:T Ohio }>etitions P't>IZC for cost-based or anothor type ofjust and reasonable }>ricitig.

IT. .1'rraceer.tings To Eslubdish the Stcrle Compensation Mechartism for AEF
Oliio

A, tititi:rl Prtfceeciings Befare FERC

Sirict; the start of tl7^ 1''.T't,4 "RPM capacity rtiarket," Ak;P Ohio recei^ed "ca}iacii;,

compensation"' from CRI>S i3ro%;id.rs'`t;a;o;:hc IM-I.NFe[eariiigpriccs:" 134 i-i:'I2.C }6?,f?3I};

at P4. I3iRt tho prices resultizx;; 1r on3 tlie auctiotx drop,Pecifar below AEk' Uhio's acttral costs of

providing cctpacity at a tirnQ -wheti shcz,ppizlt; in. AFP Ohio's service territory (f.c:, rtse: of CkES

17roviders) was significazitly increasinb; Ywu;drkA5 df ntillioris of ttollars in losses u:ere projected

as ti resiilt. ,1cco3d+*<nii ; i3a Novernber of 2014, .A.BP Oliio petitioned FERC uli*dex> Scction 205

of the 1 eiieral ('a„er :hct "tci chanoe tlie bmis oi` jitsJ capacity compersatioai ftoin the PJM RPNM

clearing price to annually adjustiitg for3iiulas that track actual capaciiy coszs." Iii. A},1' invoked

its right, iutder the fecicra3: tariffta "inalce a irling with FTRC ttutfer Section 205" in the "absence

of a sttzte competrsation triechanisan." Itl at PP2-3.

After AEP Oliio suUr73ittediis Section 205 filing, however, the PUCO arivised FERC that,

by ari Entry issued "ota T>eceicibe:r 4, 2010;" it l.ia(! "expressly adopted the t3se of the RPM auction

nr '. a, ils state compensation rnecxianisin." Icl, at Pfi> AEP CJ.hio argued in response that under

the jurisdict.iozial bright line estahlisht:d tinder the T'er3eral Po-wer Ac;t, the Ohio C.onwaissioit did

rtot haue the legal authoritj, to ,^r.3 pt a stat4 cO'Mpei;ation mecharzisni that estal)i.ished tivholesale

cliarges, AEP Oliio a,gued t:aat the cstr[y ;casc>ii.,i;;e intespretation of Section D.$ is that state

commissions such as the Ohio Cotnzajission could adopt state ccttnperFsation mE.chaiiisrns that

5
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estabiislied r•etail clxarges assessed tcr retaif custcrmers. Relying ori ;lie Clizio C;oixkiri.ission's

xepf'esentation; hawever; FFRC rejectt-ci 21EPf:}h:iu's fililig in early 2t'T f, citiiw "&e exiscence of

a state coinperisatior5 n^ectzazzisr^z,'' Xrl, at l'13.

B: Proceedings Before the tJhio Coruantission

The Ohio Commission's Deceniber 2010 Entry also so«ght comments froni iiiterestett

parfies on usi9ig the RPM auction price as the state compensation sn:eclianiszu, ftriding that "a

reviewx is necessary in order to tieterminc the impact of the ^-,roposecl cltange to AEP Uliia's

capacity charges." Ohio P.U.C. Order in C:ase 1`;o: 10-2329-EL-IANIt;1i 4 (Bee. 8, 201(3); After

ti submission of extensivc briefing, evidence, and testimony, the Ohio Commission issried an

t?r,i.iior, and :C)rdcr establishing a state Go,rxrisensation m.echanisnr for capaci.ty on 3uly 2, 2012.

;See 01iio P.i:J.C:: t)rr1cr in Casc: No. 10,292R-TsL-t?NC s;July2, 2®12) ("Capa:cityY Charge Orrler").

Tha: ttEy 2, 2012 Capaci^v Charbe Order is the subject of ttivo cotasolidated appeals before this

Court docEceted as Case liros. 2012-2095 aitd 2023=0228.

1. l7re t'Irrler [Tnr1er Review- The Capacit,i+ C{trcrge ,qrder, ;[iz i,a4 Capacity Charge

Order, tht; C71l io Cc7111.tuission "ffou^idJ ihat it has jusisdiction to establ'zsh tatu ;:ornpensation

meellanEsm in this case j.>lsrsuant to its general siipervisory autlioxity fouziii iFr Sections 4905.04,

4905:05, and 4905.06, Revised Cocic." July 2, 2012 Capacity Ctta.rge 0 der «t 22; see also iel. at

12. At the same tiine; the Olxio Commission acknowledged that "capacity is a dvIaolesale: rather

than a retail service," Id. at 22. And it stated that "compensation for AEP Ohio's FRR capacity

ohligations from CRES providers is wholesale in natcrrc:." Icir at 3a. It i'urtlter "rf:cogniae[d] tliat,

pursuant to tlie tFeciexal Power Act), electric sales foz eesale and other tvlaolesrile traErsacticrrr.s

nrcr getrc>rulty sztbfect to lfre e>ticfusive jrrrisdittiaM of .F.'L^"RC;" lit, at 13. But the C1hio

E>oanai7ission rc7led that its 6zex::reise of jut•isctiction, for the sole purpuse of establishing ttiz

6

26



appropriate state compensation mec:hauism, is conxisterit rvztlr tiio goveming section of the

(Relidbility Asstirancce A};reerrierat], «.hich, rts a part of I',1M"s tariffs, Iias been approved by

; 1. .( ." !d. (einphasisadcled). Tbat is .so, the. f)liin C'ominission content3ed, because "Sect'toii

D.8 af Sclledule 8.1 of.tlie [S2.eliability A:s::,A;aziee rlgreemeat] acknowicdges the authority cif a

st3tC regLlla't0'3'y,Jtiilsdictlnn .,. to estaJ':i'a^.l a s?ate cC}i72pc^ilsatlort 111cci zr"i1St71." Id.

After concluclizl^ tlrx.t it haci ii}risdictron, the Ohio 'C'anainission adopted a state

ccimpensation tnechT,i,m. "[T]he +he Ohio. Cominis<,i;,n ;:xpla:iiaesi, :`reveaIs that RI'fiff-

based 4apacity }zricino , crulc! be il..su^;c<en* to yield reasonabl4 coinpensatiou for r1EP C1ltio'"s

provision ot,ca}1a^ity tc CUS providers in ful£iffineiri of its FRR cap^c?ty ,b}igations:"' July 2,

2012 Capacity Cbargt; C?: der at 23. The Ohio k: oininission. thus foiinci ahat "it is nece,ssary ariti

appropa:iate to establish a cust-baseci state conipeFrstation naechanism for AEP t7hies: ' Id at 22.

At the same time, tltz Ohio Commission deteriniiied that clia.rgini; CRES providers for

capacity based on RPz'z11(auctiozi) prices woulcl better promote conxpetitioit in the market, July 2,

2012 Capacity Charge Order at 23. tleeorclirigIy, the Ohio C;oin.uiissiqn adopted a two-part

meclxaanism tliat pxesCrves tlae RPM ctearini; price for capacity clxarges assessed to Ct2ES

providers: whiie also accountini; for AEP til io's cost of providixig tliat capaeity. Id. In

giarticulac, it directed AE-Y Ohio t(, cc11,2c^ th:; niiction rate from C:RES pro,id(:rs and to `°de3'er

ii7curred eapacity costs iiot recoverec; fronn C'RTSprovid.er billings." Id. Tt'ie 4leferred capacity

costs, it r.uied, wo4rlcl be recovetec3 fironi xetait cus,to3ners th.rouglka meclaazlism to be nzore fully

cteveIopezi in a sep.u'ate p•oceeding. 7'hat ap}?roacli; the Ohio Conxtnission statcci. wouici

;:apprclpt•iately balance (tiliel vbjec: , cs of enabling AEl? E7hio to z•ecover its costs for capacity

iia.curred in full'zlliilg its i-l.P ;.^.acity o1^Iigatioais; whi :; p:<^):?it,g tliu fuathcr dcvelal)tz-ieiit of

retail c;on:ipetitinn;" 1d at 24. Although Oie C)ktiti Gotninission did not address the ineclianics of

7
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the de:ferrul reuavety tnechaiiisrn in. its Order, it did set the cost level that AEP Ohio coiilt3

recovci ur.der tlie two-part mechanistn at $I vR.88(Nff-day. Id. at 33:

2. The Ctnnpatrioac (1ri/er--Xhe Electrrc Security Plart Or•rler. (Jn August $, 2012;

the Ohio Commission iysuvd its Opinion and Order in the separate Flectiic Sccur.ity Plan (ESP)

proeeetiiaig referencec9 iii the Jtily 2, 201:2 C;apacity Chsirge f7rder> See the Ohio F.U.C. Opinion

and Order in G:ase;vTo. l 1-3645-EL-SSO (Aug, 8, 2012). Tri that Ur.der,: tlie CointYZission (anso'xig

other thingc) acitiressec3 the meeha,ds of!lae defecred.recovery naechanisai ttiat alSr;ws A1:7I? Ohiu

to recover a ptitltion of its costs frojn provi.ding eapacity. lci. a: = 5-3t"i. Tha¢ I~ST' C)rdcr is the

subjectofanoflicr before this Cotprt, dockceted as C.ase No. 2013-0521.

C. Further I'roceoclitkgs I3eforc ti 1v RC

A, ..r tli^: (?hio Commission issircif its ordors a.lop:iu; t;te state cuziipensation tneclt€in'isirt

as dFscitssed abo.ve, 11?LP C,;iio ijle;f witil l,roposo.t appe?3di\" rc, ti.e ?'TN4 Reliability

ASSTlranci'. t'Lgt'eeiP:,11I, `:;I1ctA! ^;'ti)L7^ ih^^ 'SO1olE:S:i(u Cll:?7'ge`, [t}, b GbS'CSSGt^' to C}.ti,.``, providers

for the c'apacity ALP vlz':v `is trscluired ttr..tnakc ttvailabie under Sclieds:rle 8.1of Section I):8 2v

the [Reliabiiit}r As.surztnce Agreement].'' L}kt. Nn. 1, FERC N'o. DTZ13-:1164, at l(">!Sar, 25,

2013). AEP C)hio ncrted that it "eo3isistently has taketi the position" that, "ntacier the Federal

Power Act and decades of jFER.Cj atid.judicial ptrcetient; [[`E12C] has the ea:clusive rruy#avrti,q to

establish svlrUte,rcc{e ??R.tt capacity charges." Ia' at 15 (erti.phasrs added). ALl' OFzio explai.tiec3

tl7at the PJM R,eliabili[y Assu>;ance Agree.r.nent's statement iia. Sectian D.8 that "a staie

compensation iazecha.nisitt prevail' caiintit ov4rride tlte F'ederal Power Act." Id. F3tit .fs:ET'

(?hio-- lil;e the Ohio Comzn.issionin its July 2; 2012 C'::pacits° Charge Order^-,also ex.pl.aixied that

the swte compensation rciechailism adopted by the OIxici Cor.ntnission is <[cJonsistent witli" the

f:ed ai t:ci^k= inparticuJar, Section W of'tlao k?eliabiiity.Assur<^tn<•^eAgree.cnettt-andtlterefore

perntissit le Eaadez federal law. M. No: .C?R:1 '-1 164; ct 1(i><#ar; 25, 20I3).
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AEP ObiGIIS, f,ii;;; 0711s made vv;;ointerrelated requests. First, "pursuan.t ta.its autianrityto

interpret tI]e fRt.lu !{ . {t:stirr`f( CC i^ „':=E'iileTlt] as a tariff on file ',3'2iIT AEP C)^Ti(T

rt*estecl that i?E,RC "donfinzi th, t the Ohio Ccminission's adoption i,f a state compensatiun

rn.ec:hanism iyitlr wholesale and retail components is fitlly corzsistetit •,vitli S.wtion T3.8'° of tlie

R.eliability Assurance r3greement. 3:?kt: No. 1; FERC No. ER13-1164, at 2(ndar. 25, 2013):

Second, AIaP t7liia requested that FERC "accept for filuig the whoiesale component of the Ol3io

state compCnsatiois aneclianisati set f(yrtlt iri the attacli.ed (Kel.iability Assurance Agreenient]

al)pcndii." Id. AEP Ohio explaitied that "[t]lzese rulirtgs will (i) .pertnit the parties to the various

regulatory proceedings ta trovel?aat jurisdictional quest:ions about state cominission autlzoftity to

estab(is17 whol; sale charges, (ii) briatg additional certainty, to longstanding prQc;eedin^s at botlt

the state atld 64clmal feWets; and (iii) ultimately dispose of tbese and other contezttitius issizes

pe3idizxg l;eforQ t";^. Cominission in related proceetiings:" ld. 'T'he t-u.tings wculd Ji:kewise fulf l1

F;~,RCF's "inclependent oliligation tnider Fedc.Yral 3?pvver Act Section 205 to review and accelzt or

approve, [wllo.lesale] cliarges." II.J. at5.

and,?^ppelkants I t s? i'ner^: 1}idusi:r rzl I?tiei, l.l. eta ^)i^za; alort^; with ether,> int ri' ; ci

belore F1:RC; filir i)r:.l,st^. I=f-3 IE:R,C 61 ,i 64, t:t "9. L'c.h Iridm';tr4:i inc q 'y (.:seis-E)hio anci

E-_ tI_m:+rgy urged, ftii t^;ar irste> that otaly "RI?Iv1-i:iased )'ricinz" cottld nrec t t:;e :'rderal: i'ewer

requirenYent that all rates be "Just and reasonable:" TL-tl !'rotest a: IR (Apr. 15, 2013):

FirstEnergy Protest at 5-10 (Apr. 16, 2013). The Office of the Ohio Consuzners' Counsel

irktervened as well, urging that tiie Ohio Crininiissictn's plaii violated tlie federal tariff: PJM's

Reliability Assurance Agreement, C3C'.C tirgpd; "does aiot purniit the PUCO to adcrpt a state

compensafiotatnGClzanisrrt4hat unposes clra.rges annort-sliopping retail eonsu.nners;" {3CC Protest

at 12 (Apr. 16, 2013); tiie, resulting rates;, r l'C ft:ilher argued, are "nndul3 pre;[erential, uttduly

9
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discrini`inatory, iirijust witi un.r.easonabie contrarry to the reqaiz•eiizents of FPA Section 205," id, at

I 'I'lie Ohio Cotiunission. bv caiitrast, ericoiu•aged FERC uo acc.ept i1.Fi? Ohio's subzstistion for

tcln^L cucaus.e ttittt woiilc# "avtiid the need for the Supy:erue C:ourt of Ohio to opine oz1 the

meaning of #i3e [Petia.bitity Assurance Al;rue:rnezat] atac7 further Ni'.1I avoid arguzzic,nis clauniiig;

that thexe is some sort o{` Y:, i.yui^ iu +( dispute" betwee,nit and F; <RC. Oliio 1'UC Comunents aC

4(;Apr. 1,6, 20I3).

On May ; 3. 20 13, k}-}<<' ; ,ec L.i the protests fi ?ed by TEL:.}-t3l ,o, i F.S 3nd,others, iiiitIing

inatead fh,11 pr.apo;-cd ApI wndix (as amended by A`,?f' f)t:ia) '<accorcls wit1l the

#2AA" and "is consisteti9: witll the TtA.A" See 143 F'};RC 61,164, at 30 (May 23, 2013)

at PP.26, 30. itaccepted AEP C?Iiio's Appetxttix to the Reliability Assurance Agreement; wlticfl

ixacorporated the Ohio Commission's mechanism for assessing who?esale ctzarges to CRES

providers, fox filing as cotlsisteait Mth federai law. fd. at P24, Aithnczgh Appellants boVi

participated in the FERC pi-ocoeilirigs. 143 FERC 1,161,164, at 119, izeitlxer sought reheariatg of

the FERC n.rder. Arid neither filed a petition fdt ,review before any federal c.otit-t of appcals.

Accorciingiy, wadc;r Section 3I3(b) of the Federal I'ower Act, 18 US.C. §$25I(b), ti.ie F13RC

Order is nov, final and tiun-a17pealabIe.,

D. Yroceediugs Before This Court

GiY February 6 and 11, 2013, before FMt zsstied its Order, Appellants filed n.3txces of

appeal Fram tlie Capacity Ciiai•ge Order. ^S'ee Notice of Appual of Zd;U-fliiio, Case ?tio, t 3-02'?S

(;~eb. S; 2(313); FGSs Notice of Cross-Appeal, Case Ikio; 13-02,28 (F'eb, ?'; 20}3). Tai t}ao>c

iint.ices, they geeieratlychallenge tlie state capacity charge compensati„i a;^c.}i^c isrn the Ohio

Conunission estal>Ii.skaed in the Capaci:t}l C1iari,e t'Jrder,. I3iit they iixclncie; =ont; kheir

assipriieaats of eixor, cliailenges to the 013it7 Comrnission's jurisdiction to approve a state

compeasation tticciianism that includes wholesale charges (on the theory it invades exc3.usiire

1{3
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fecieralji.rr-is,diction}. See Notice of Appeal or'Iridustrial I;nergy [)sers-Olaio, C'ase No, I3-0228,

e} 2(i:'eb, 6, 2013) (Ohio Cyvznrnissinti jurisdiction "tioes not iaiclude wholc:sale transaetions

between AEP C)hio and competitive retail elei;tric smice (`GRES') providers.'); id. * 3("T'lie

Cozrnxtisss`.on is withottt juristiictiori to detetmi:te what, if any, riglrts AEP GJxio may have under

tui xgrttment and this is partic:ularl;v true i:n this case since the [Reliability Assurance

A>frcemettt] is subject. to the exs,)us3ve juza.scliction of FF;RC,"). They challenge the Ohio

C: m-nission's authorityiundertlie } l^ab i ^ ssurance t^grrenient to adopt a cost<based (ratkiex

tha•i at7 auctiit:t-t7ased,) ctimp,, t*.;^:tion mec'a. .szn. See id. I S(Reliabitity.Assttrance Agrectizezit

docs noi <tl[ow "oost-bastit3 rat^s' j,1#ntl they chal:Eenge the Ohio GatnmissicWs iziterpretatiori and

atithority to interpret tikeReii.abi:tity X;surancc Ftgreetrteait, Sc Pir„+i:.nQrgy Solutions C;orp,'s

Notice of Cross-:?:ppeal; Case ieio. ; 3.,0225, 11 Z(Feb. 20I3) (" I?<e E;oinmission acted

u.niawfully and unreasoztably , in setting a "rate ,or vap<.citybaseU c,A, the .tt1i y s lirily :rnbedded

cclsts; tvhictx iS contrary to alid I1CUilsistent with RIM IntErc()Ilt]ectiQn; r:.I::.''r, Reliability

Assurance Agret,°ment. tzs approied by the F'ederal Energy12.egttlatory Cotnniission:").

Those issues, all of which cot7cern liae meatun ;.arid e-ffet:t of the federal tariff and federal

regulatory authorit}r over w"hofes{ilL srtarkets, have ziowbeen addressed by l°IiRC°. Accordingly,

fUr the reasons given below, this C;uurt lacks,jurist#ictioti over tlrciix, a:}id tl3 e challeziges should be

dismissed>x

`l'o tiae exr r.! hat ?}ic AppcPl,:;t ^s raise tiqx c11a1 aenges tcs ,IZe Qhio Gon#mis5ioti' j.ir sJi:ti;.rt7 to adopt the State
Gom}iens:tion ivizchanssrn ,ztt arc r;ascdpurelv c,>> i,hiola%c aaJ are7adt b£txtd--oi , ectty urindlreotly._ otiFederat
tat thus. c? alieE^^es nre ln"yonFl tl^„ scope af'this 3v1ot;Qtita Iaisznis^ arrd wi1L6e addre-,sutl in the rn.ar-it brieCiig
sid^ Ci:: s a ypeafs,
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ARG' IINtE;ti:';C'

I.'he Coiti^t lacks ,jurisdit;tion Dvei AppGllants' contentie>ir that the Ohio Cotnrrissioa

cYceecied its _jur.isdictioli by regu,lating markets that are Fi~RC's exclusive domain, or that the

Commission's Orders tae inconsistent v<itl; a federal tariff. Those claims vould requii•c tliis

Court to secoiid guess or'underriiin Ft::RC"a May 2 3, 21 0 13 Ortter. But uiE .;:det•al Po,,X^-^r Act

requires that aaiy cWleft:gge;s to aFL;RC.oider, explicii ctr iiuplicit, be n-mde in the relevant fcderaJ

court of appeals or tiot at all. 'I'he fled-rate doctrine, ii7oreawr, precliides this Court from

reviewing Appellants' eflort to press an interpretation of a FERC tarill that depa.ri.s from the criae

adopted by FERC or et7titzes charged with its implenteritauorr; if they disagree wit11 the

impleinentation of Q FI:RC; tarzff; tliezr reizies3y lies «ith FT>RC. And Ap}it;Ilants' argLameixts that

the Clllio Cc,zttirti4siUn lacked jiisisdiction because FERC E:ats exclus'zve .jurisdictiosi aie now-

riroot, FERC 1a.<<: ir,t: ; ei s i:ts sdic:tfotz to approc-e the cletertziizzations urider review here.

Those portions crf .Appellants' appea;s should be: dismissed.

11 C'hrrlrenges ta.;^ .̀ERC''s Mrrl? 23, 2013 Or•iter Br•vdaglat in Ccrrrrt

A. Ttie Vederal I'o-werc Act Requires All Clralienges To.Be SrvugI3t in the
Appropriate Federal Court l+oilvwinr Rehearing ^f k^:l^,^.C

I'lae .pedezal Izcriver Act sets foxth the 4xch.sivc; ;riethcid to Vhallenbe; direeedy ar

iiac3irectly., the lawfutness cif MtC Orders, Secfiion 13;13(b) of the Act provides that apar.iy

::aggrie.ved" by a FERC C3rder may cibtaYxZ review of that Order "in the CJniteci 5tutcs court of

appeals for any circuit wlierein the Iiircnsee or plrlalic utility to whicll the cntier relates is located

or bas it5 principttl place of business, or in the Unated Stat-.s Colin of Appeals for the District of

C:olunbia." 16 [I.S,C, 58?al(b). "Congxess in 313(b) preseribeal the specific, cornplete and

exc',usivo rriode i'oi• judicial review of t}ie Gonuszissi,oit's orders," Gziy c f'7'acorna i_: '('axl2ayers° of

'I'acnriu.z, 357 11.S. 320. 3: G(} t} {<), "It thercby necessarily precluded . .. all other modes of
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judicial review." Ict ; see aisU, e.lo.., Cc'tl, 7raut s}; FEpiC.", 572 F.3d 100l, 1013 (9th Cir. 2(309), TE

,4rea P«w4r,4drrcirz. v: F'l'RC:, 125 p'.3c{ 110, 51 (T3.C. Cif> 2008); Merritt v. S'huttle; Inc., 245 F::3d

182, 187-88 (2d Cir. 2001:}. i.Fveii where fi;orxgress has ttot cxpressly eonCerreti e.xclttsive

jurisdiction, a specia.t review statute vesting jurisdiction in a particttlar ccst;rt ctats off other

cburts' original ;jurisciietion in all cases covere<i by the.:special stiatute." Investsnerrt Co. Institute

v. 13d of Governors o,fthe .FW. 12eservc S}ys., 551 F.2d 1270, 1279 (D;C': C;i.r, 1977); see also,

z,3.g.,.Eclwrtj•dyen x(.I.S. DeZv't cflnterior,2G8k'.3d 7$1., 791 (9th Cir. 2()0]). Consc,quently, any

"objections" to FERC l3rcfers ":zz.ttst iie nlade in tlie C~ouz•t of Appeals or riot at all." it}' of

7'acorna, 357 U.S. at 336.

1!!latiy of Appellants' assignments of errot. Gai7rtot, consistent with thoserules, be purstted

in this Cottrt. Faclt woulcl rec}uire this C'otirt to secvnd guess or undermine EiiRC's May 23,

20:1:3 Order. IEU-Ohio, for example, conten.ds that ili.e Ohio Comttaissinn's jurisdiction "does

iZot include wholesale transactions between AEP Ohio and conz.petitive retail eleetric service

(`C,RCS") provitiers." Notice rs.t' Appeal of IEU-Ohio, Case No. 13-43228, 9; 2 (Feb. G; 2013).

That detersnitiatwn, ILiLr:-(}llio urt;es, "is sttbjEct to the cxclusivejurisdicticn of FE;R.C" .Id, T,, 3.

IEU-oizio also seeks to overttzrn, the Ohio Cozrtmissiott's determiztatiott of appi`optia.te

compensation Por capacity by t2 rging that the governing :federal requirentetit, the Reliability

A.5sttrzJZce Agreentet% does not perntit "cost>based rates." rr! !^ S. FarstEnergy Solutiotzs

siiiiilarly challenges thj^: C?h[o Ct>ntmissiork sOr•der as irripennissibly nlodifjriiig the ""Reliabi.lit^y

Assurance Agreement< as approved by the Fedexal Energy Regulatory Cotnrnission." FES's

Notice t?f Cross-Appea l; Case No. 13-0228, ^ 1(Feb. 11, :^201 i),

13ut tltose sazne Federal law issues were before FERC, Nvliich has issued an Ok•tiex to

address titerna. "1'ly:at E)rder "accept[eclj ,4EP C)hio's proposed Appendix," and coctciuc3ed titat "th.e
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proposed Appendix aecords with the [Relsabi[ity Asszzranee AgrecmezttJ aiid the state

contpe;zasatian mcclranisin." See 143 I::FRCT^,, 63,164, at PP26, 30. AccortEizigly, to address t.tie

federal-law assignznents 4i'ez•ror, this Coui1 tivould tieed to decide u>13ettaer F'.ERC's May 23, 20} 3

Order protrerty confirmed (7itirr's state compensation taaeclaaxtisria when iiaccepted AF-P Ol7ia's

proposed Appendix to thc Reliability Assurance Agrec:ntetit. But FERC has 91;ow addressed

whether the Qiito Ccimnlissicrn's rttlri i?s vvere ;per.Eia.issible uizder the Reliability Assurarice

&,raemr.;nt ,a nd federal tavv. Ap;ze!tanis zt^. i,,,tr*,; c4zaltenge or otherwise seelCtsa callaterally

attack tliose deteril;inaiioos it,. tlii<; (:ouzt ''it;y of 'acorrza, 357 U.S. at 341; 344. ^'Lather

pursuant to Sect'ii>i7 313(b) oi'flic ::dcrai Power Act, such a challenge "itiust be made in the

C:csurt afAppeaisor:fiot :u al1,' 1d. a >:+t;,

The Sitprrmt. Co ir's .tecisioJi i!3 C Y1, o/ lucoowu is rip poittt. In dxa.t case, a city in

tiVasEt;r:p;ttm Stal:° applied it ,a FE?c, iiccnst ^o b-ii:lcl < I,owc:r prcJGct,ii3cltid:tv two dans. 35.7

US, at 324, Over ^; ITc>>z ofthe attorney general tor 4hc S?atc c:?1'Washi:ngton,1•^ERC gran.ted.

the liceiise. Id. at 326. `.plze ^,tate of Washiirgton appealed to the U.S. Cetiii of Appeals 1'or the

ivziith Circuit, argciint; that "tneCity Irad not complied ws'th applicable state laws taor obtaizted

state taertnits axtd approvals reqiiired by state stan^tes." Id at 328. 'rhe i,i;S;Court of Appeals for

the Ninth Circuit affirmed. lit '1'!7e City also brought suit in state court seeking a declaratory

judgrzteta:t that the bonds issued to finance the project were valid. .ld at n9. The State of

Waslxiti^^ion tlten filed a ci`oss-claiYn in state court, "reasserting substantially the sanne objections

thpt ...^Iic State f;,d nna,^<. ^eferv tku: t'omn:issiori, and tlt<tt liad bQeii made i.a and rejected by;

the Couitot' A}.ipeals ozx iL:;ir pci;iio::, for review," Id. 'T`he trial cous cri;oii s,d tiie ciiy fi-nnt

proceeding witli ttic pr,71ccts uonetheless; and tite state stiprenie evuxievcniualiy affinned. lil. at

331-32,
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'I"lre United States Supreme Cotirt rwve.rsed, iuzcqt.tivocally re,ls,c.tiix:g the possibility U1'a

state cflurt decision overtutning tli. 4ffc,,A oi, ?^`JRi' OrGler----even itiifire::tly. Orlec. FEEERr' t,a:3

approvc.̂ d construction of tire piav,^er project, Ja; Stae"s attempt to enj ui1i th t>rc>jcct i^x efx ct

challebbed thFZt , ERC de<<4u;n. SE:ction 313 o^ ttie 1•::deral 1'oaver Act pezrzaitted suela

ch.allenm to be trni .^Ki oil(v in :i ;(:te•f,:,' ;;nu: t. 1 t7 ,:is, ancl"zxecessar"rly lrrecluded de novo

litigatiUtr betwcot7 the parties of all issctcs inlleriixg in the con.troversy;" as weli as "all other

nzUdes cif judicial review." City of Tacoma, 357 U':S: at 336. 5ec?iott 313(b) likeNWisc

:`preclutiejcij a district cotrrt froiz7 laearing a particular e:laiin (whetiJ the claim °could at7d s?aould

ki-P,,e been' presented to and decided by a court of appeals." 1v.ler"riri, 245F.3d at 188 (quotixrg

Gr: 7racomrr, 357 U.S. at 338); see crlsrr :S"Itokorrri.ch :tr7cliuri Tribe v. Uni;ed. States, 332 F,3d

551, 558 (9t17 Cir. 2003) ("Aiay collateral attacks" itre `<governed by § 8251(b);" (ent,plt.asis

adtlc.ti);).

C;iry of 7'ercor7ra pxecdudes Appellants' collateral attacks to FI:RC's t3rd.er uiiless tiiose

cltt+ltenges arL propcriv presented in a federtal court of appetals. In this C^urt, Appellarits assert

naany ofttie same isscaes?hat wer ia;se i b:.i'vre FEI%[`. 1F:,l.1-01}io, for ex:: :,lzle, cotztezrds;that

tlie Reliability Assc:raitcc Agret;zrie;it cioes nc,t atlow `ct)st si.+} r tes." Notice of Appezl of

IEC7-0laio, Case No, 13-.0?28,{x'e'): 6, 2013). It 1ik:Wi3e 1r6u;:IJ hefor,^FERC thattlte Clkii.o

Commission itnperini.ss4bly "irYvc;a7:ed and applied a. cost-based rtiterrxakin$ iizethodoIogy:"

PProtest of lf'U-C)hio in No. ER13-1264-000, at 17 (Apr. 15, 2013); id.at 18 (°`RPM-Tiaset3

I'ricing is the only 1>rice for wltti.lesa.le capacity tltat car, be viewed as just ancf reasonable atid not

Ltncialy cliscrimi:natory,"), FES's i\'otice of Gross-Appeal, C>ase No. I3-0228, a; 3()'eb. } 1, 2013).

But FFRC appz•orred. AAEP E73aio's Appei;dit to tlze 1Zeliahi:lity Assurance ,Agreement.

itxce7r-porating the Ohio ConntnissiU.o's cost-basesi pricing rz7er.hanism. nonetheless. :Sec 143
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P'ERC'i61.1G4,at PP2G, 34 (May 23, 2073) at PI'.26, 3Q. Appellaarts' e.fforis to assert those

4:n-iie «:;;urnezatsin th-is Court are squarely foreclosed by Section 313(b) of tbt; Federal Power

Act. I1' ^p, eilants disagrc e >>ritl; T,.C'::, decis`zon to accept the 011io Cotnmission.'s pricing as

consistent vsYit4i fcdera.l requirements, they m:usc purszFe a challenge against FERC in fcdc.°ral

coiarti;

It makcs no diCfereace, moreover, that ApPelIants' nssigntnent.s of error are framed as

challengc:s to tlie C117io Cornaaiassz`on's Capacity Gl,arge C?r€ier.raih4r than as direct elzallenges to

Ir.RC : ttwci:,io!i: Time and again co-tfrts apniy thc f'edcral ?wvc ,^tct's exclusivity provision

r;-ven xvhcrc, as laern, a pirticulttr FERC (J &Y is not, explicifily razs; r,. 3et--, e.^,>.., (;'al. SYem ()ur

,51rearrisC'ouncil, 1rrc, t>. Yeutter, 8$7Fl2t1 90N, 911 (9th Cir. 1989 , 1 {bauinzg afiorts"to avoztii the

strict jttzisd`z:;tinnal Junits in}ps7sett by Congress" in Section 3 by declining to challenge

I',"T;1LC cleterziaina:tiorxs clirectly); Skokomish fiu.lian Tribe, 332 1?.:3d at 560 (ltalciinl; that "the

Tribe's c:l4tinlsare Amperniissibfc collatetraI attacks:on FERC's licensing order" even th«u;li "t:he

Tribe does not explicitly scck to niot3ify, resciild, or set aside FERC's liceazsing cfrder"). '1`lae

ouly relevant incl ji: / is wlaether,rhe. ef^z ct o;' a decision by this Court would secoird gttess or

unclerm'ine n FERC (}rcicr: That is plaini;v the casi iierc.

The policies uncierlvitig Sectiott 313(b) reiiiforce that concliisiotx. ttirisd`zctionai

exclusivity avoids "tlie possibili!y of parallel litigation." Elgin v. 1Jep't of tlte Treasury, 132 S.

C:t. 222'v, 21 " ; (2012). WIren Cozigress adopts exclusivit.v rsrovis'tatis, it avoids "widc variations

in thc k'iii<Is of dectsior:s . is$u'r_d osa the sanie or s.?ni,<,r tn,.t ;,J <; :jzir:i :: ci<,uble iayer of jucficial

i•eVies4 that [is] vuastofi:i and in•ational." Itc ;,sree alsf, C'(Il. 0ut Sn eti^ns Council, 887 F.2c1

at 912 ("ThU point of c.ruakizag a special reNiew proccdurc in tiic iirsi pla.cG is to avoid duplication

and irACOrxsistvizcy"). Allowing this sttzt to procc4d:in this Conrt, notwithstanding I'ERC°s ruling,
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would create precisely the risk of duplicative Iitigation-or zn eztd-ru.n oii federal rt.°viev tbat

5ectiot^ 3l ^(€7) is t€asig3red to avoid.' ^tate courts applyatzg i.b.e Natural Gas Act's substarzthrely

identical exclttsivity provisit?na have reached the sanie conclusion.5 Like those courts, this Court

tao s€rottld rule that it lack4,purisdictiojtto entertain a collateral at;tsick oti FE-I3.C's rulings.

Congress has power to liitiit review of an agency's decision to a particizlar pTocess, and

tliat review lii•oct~ss is exclusive where Corsgress' intent to make it so is "fairly discerrzabW' from

th:^ sta ,ztz}t; Ianp ^tge. IlGln, 1:,2 i±. t`t.: at 21-121 (t.t:itxg 7 7rundeY .73resira Coal C;o.v. Reiclr; 510

Lr.S0it?t , 20; (1:994)}; W; r,r _; :< t'X Barik in re^l^ :on Pprish i^ Bank ofNex, ir.3rleans & :f'rtet

379 U.S. 411, 420 (196i) ("[W]here Cungress has provided statatozy revi:ew procedures

diesit;neEj to'.pe:rznit agency :{pezt:se to be broitp;ht to "oear on part.iiular problenis, tthc.^

1?rocedures are to be excjuszve."): i3ecaz{se FERC laas done so liere, APPe]Iants' assigtziiiet is Of

error based ota federal la'<'v--wlzich telate to tlio C)lzio Cornniission°s authority zmder the fi;.deral

i`,9iireover, whetr it comes ttaresoivifigttte scope of fedet:ai inr i.<. 3 rcrirnt md ttte . tneattinl, of FERC tafiffs, it makes
serse for FERC to resolve t3tose issltes in the first iitstattCe. Evenfzderat courts; witiclt are atttltotized by Section
313(!)) ttrTeview xftcli fiBKt•~ decisions, must defer to FE•RG's reasottatite resolution of those naatt.erfi: ,See; e.g;
{'Yt.scori,s£rt .Ptab. f'invev. lrrc. v< F'ERC, 439 i:3d 239, 256 D.C.(Cir?007).

"I'he exelusivity provtsitin of the Natztrat Cas Act states; "Any party to a proceeding undcr this ciiapter aggrieved. by
titl or(Ier issued by tite (FEt2G'7 sit suCt1 procecc3iug otay c6taiai revieiv ofsuch order in tExe cpatr: o%appeRls of tlte
Einited Statr.sforatty circuit wttereuittteriatnral-ga.s cotitpany to which the order te3ates is located or #tas it principal
place of bilsiness." 15 IJsS.C. § 717r(b).

3 Tltc excttistt rctvisiun of ihc:';4atural Gas Act states: "Any party to a isroct.uding under this chapter ag`ricvaci

hy an o}-dc-r e6 by the f`a>t±imtssion in.suciz !zx^ceeding may obtain revie,v i;fsuch orderin the cotirt of appcals of

71te Utiitel "vitereurtJxe nat rat-gas cottii:. izy: to vaiAahthc c;der raldtes is {oc.'+terd ox i3asit

};rsnciyr:f ,,la,c c;; bas l,;." .; t, "'. §,? 7r;;>).iil PI `z _:1t r e C'o,7 a:sc, Cori,., 2I3 Ariz: 400 (tl.rix, Ct.

A,.} _ii;r)r,ti !• LRC .,.diasttCa itt ^rderwtablisfsr " th:;t litnit;.t'tc-nsitnposed 6y a

p,p:;iIIe c.ur,3i lny w^.^c r-fa'ui^ o^ctrrrcneostizat couid tzr;t 1•,e bi :n.c.t rzi _;le corl,t i.y r;?. ata01-62: PiazrFiiffs

t]Y7L1k'.i1T ti^^ift in CUUIY againSt ti.'itCClYflpaA^,Ottin^, fo^li ••T4t ( 3!li? Fit r- a b.i711pCt!tIG77C^A7Il3S ICi:aa

402 j?lair{titFs alleged tl3at tite capacity limitationsderiaanstratec! tLe'ccxl rau 's-H^t»_ c; , i r, qt;; ptrr;e to inflate
tl`,c price ofrratnraf gas. T3uttlae court ddemec4"t?ie acfiori un hu ; tni sible culiateral artacr a rEP C decl. i tr++ aiici
tiismissed #he mtttter Cor tivant ofjuri^ci;etiprf. rd ac <ttr' 01. Siraiiarly in Taas &att.rf; ?; arr , iss;o,e Corp v.

l3nwle l,irni?i-^^ Ca.. 1 2P9 sCt. Ap,. 1 9,GSt. tite T.ouisituiaC:orrYt afl^pf ,:1;contr-ortcd at.t aliet,ge io :,
pttrti . ri%!tt ot ::xnropriarion. Id ut ^'37-38:; i?.r revic.vinz tlze matter, fihe eo.rrt ^ xplaincd rnae tFc-1 ,lf tvas hasca,
sn^l_"t!ic:cafi,;,i^ttccor,^<cbier^u.:r,,#:.4Ces^i(^^gratsts.adbyi"ESGL?;a,ul!L:l <ir.;jftacitonaitoidtx.ofa'federal
aic-r ^ r:atst bc t::,uLr,ttr :: fer#cra) cour ° Id. ut 738,
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Ttcliabiliii Rertsstirance Agrr^rrxrnt, tli.e impact of ii^3RC's exclusivt: jurisdietion, or the

perriitssib:fI r ' of the Ohio Conlfni 5i: 's l: ir}n uzider.fezle-ra.l lawshoulii be disrnissed.

B. Appell;inis' Failiire."X'o 1'efition F7CRCfor a I2.eltearing 1JnrTerstores the
,(.zi=pt-ohriefy Of Review in this Cotrrt

The Isederal Powei- Aci lzr...:de: that a challenge to a FERC Chder shall not be

considered "uazlGss such objection sfatill have beet) urged before the Corninission in [aii]

application for rehearing u3fless tlxc;re is reastanable grcitzncl for failure so to cio." 16 U.S.C.

§ 8251(b). It likewise states that"[nJo Fsroceed.izi}; to review aiiy order of the Cam:nxission shall

be brought by a.ny entity u«less sucdl entity shall have niade application to the Commission ior a

rehearing thereoza,", Id. §8251(a).

"Courts .strictiy construe the j urisdictional rehearing requirement." Toivn of rVnr}vnocl,

tiluss, ti. ^' "C., r ^. ci ;:'.. 774 (T?.C. ^'ir. 199D.}. "f`he rehearing reqtxit^ement <`is an 'eaprz;ss

st<'zttttory lzm.itut:ion[ j oti clac }orisdiction af the coitrt."' Ccil. Dep't of"Wu1er Resourees xr. 1?x'^tC;.

3 06 F'.3d 11.21. 1125 (I).C. Cir..2t3£32}. In Mi.ssv'riri Co uli«irri,/i,r th I.'; ^r•on? r;en1 v, FIs;?C, 5 4 4

F3cl 955 (8th t ir. 200$) for exatinple Appellants chal.lertged n FERC Urder approving a rotitest

tb reciinstruct a:eserioir a5sociatccl itli a hydtroelectric getzerating pla.iit. N at 957. the

Missouri f? j, s ;^::;socir.titir7 w-e:s an in the Ff;i2( i;'oceed ^ t;: , but it had not requested

a reliearing b:;:t}zz: FERC. Icl. The courirtzled that MisE.ttri Par:l.:^ Association could n<atseek

judicial s-evivw of F'E'RC's orcler. Id. The "petition-for-rehearint; requ.ii•ement is mandatory,"

atatl "[rz}cither the couz-t 3ior the Comrn.ission retains `tsi3y forrn of jurisdictional discretion' to

ignore it." Grc.7zrholm ex sel. !t%tich. Dept o,/'Afutruxcl Resources v. F.ERC`. 180 F.3d 278, 280-$2

(17.t`,- C.ir. 1999).

It is uifcotitested that Appellants have n:ot souglit rehearing of the May 23, 2013 FERC

(>rclcr: hnd the 30-day deadliue for seeking rel7earing, s;ae 16 LJ,S.C. § 825t(a), expired on ..Tune
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'14, 2013. Because Appel ltints never sougllt teliearing at piaR£;, the courts lack .jtazisdictintl to

overtux•tt FEttG`s decisiii:r. For tltat reitson too,iiisofar as>Appellants` assigainients of emur wge

that the Olaio Ct.inunissioza invaded F1'(^' S_ituiss^i^;tion, tuok action con.trary to the federal the

Reliability Assuran-ce Agreement, or c>tt-ierwise claitt a violation of federal law; tllose

assignments ror ^:ltould be iiisinzssed.

C. AppclTonfs' Cltaileitges Violate the Filed-Rate Doctrine

ihe filcd-r:1e doctrirf:., ;caO;ms n.at Ai>pellarts ntay not ask tIais Court tosecond gucss

()' tlnil tllill:tC ?.fi6ft':lfipro1'c:l l> l:'f I2_C. t 3i](.':tI" tllat doctrIne, tl2k: "right t(` J. e2sonablr:

rate is tlie right to the rotc wliich [Pt_ iZCJ "les or fixes;" XaFrtaftula Pmver• & i.ight C'a: v.

TItor•n2n{rg, 476 U.S. 95'•, 9G3 (1986): Once a rate is filed with FERC, iaeither state regiilittot•s

nor courts may collatei:;lty attai>k it. "[E)xcept for review of [T'ERC'a] orders" undt:r the kederal

Power Act, a"court can assutne ta.o right to a different jratel on the ground ttiat, in its opiatiorr, it

is alre only or the; more reaso;iable one." Id. And the filed rate doctr`zrre also precludLs, a state

commission o.r coart frarn intcrpreting a#ederal tariff differeaxt?y frorn the FERC-regulated entity

reslsomihle Tor itnpiemontiq th:-,t tariff, See r1.EF 'eX. N. Ca v. ;lex. ,lndus. EneM? Cpnstr.tner"s,

41 3 t.^d 5 81, 5$5-86 (5th Cie: "006) "}'EKC, tot tl7e state,,is the appropriate arbiter of any

dispiries involtiii.g a taritfi's 7i1, at 585: ';'r'hat is irue even where, as in iti;'P

7:exas•, the statu believes i? is .n fc,rc!.l,^ the fc;dezal taxilf 2rid cbzi-ecting a iiotatiein:. Irl, In that

context too, titedispute rt3us°t be pre,seiztvci to Fk:ltC md to the federal cotrrts.:la'.

Appe,ilarzts' cl3allenge eo ti7e C}hio Gonimission ruling runs afotal of that requirezneztt: As

e,,,:ineii above, A13p::1l<u}:s r. ; ii es ! f a.ppeal in lar 8e part chal:lenge the Ohio Comn2issiorits

ititerpretaiion of the Reliiibali:ty tl:ssurazice Agre;emc;nt. ,Sec, e., I?irstEnerg,y Snlutions (:'orp:'s

Notice of Cross-Appcal; Case Nio. 13-0228, 9i I(lt`eb. 11,. 2013) (ttrt;ing that a rate "based on the

utiiity°'s fully embedded ctists" violates the "i2.eliability Assurance Agreement" approved by

19

39



FF-RE;). Cvitsistent with the f.lled-rate doctrine, ariv dispute over AEP t?l3io's or ilze Ohio

Commission's cumpliancc %:itlz that federal tariff rnust be addressed to FERC, not the state

courts, Af.;P 7exos5 473 F'.3ci at 585;

11:: Al,?pellatzts ' CoBlcrt'ercfl Attack;s on I*`ERC"s Order Are Moot

"Ohio courts have long exercised jetclrcial restraint in aases yvlaicb are not actijal

co.ntrcversies;" 7'schaiitz v. Fergu.son 466 N:I':2d 655; 657 (C?h.io 1991). Anti <.jn]o actual

coritrovei•sy exists whet•e a case nas bcen .ren«c.ed moot by an outside cvcnt" Icl. Tliis Court

has explained tha:t "[i]t isnot theck3t; cs, ti ecoirr: to answexsraoot questioris; and when; peizding

proccedin^s in, eri•or, in this court; an event occurs without the fautt of either party;wh.iehxt;riders

it impossible for the court to gr«ttit any rclief, it vilt dismiss tlie petition i^n Lyrror:" lct;; sc.^.^ also

State c;z r•el. Gayloa ;!nt>: v: Gocidefzo v; 92 $ N.E:2d 72K; 7i 1 (t7liio .201 0)> For over a eenturv,

tl;J.; (Yt,urt has thus abs,Ir%,,: d that t, cas _ i: rnoot wlaere tht;. Court ca7 not grant a;i appellant :`any

r^_t.:<t? relie:f=wba,l.ever" even if it wero to dccide in, the appellanC5 Strrte ex reL E'Ii,ea

,/ennirzgs, Itrc. v, iVobre, 5:51 N.-E.2d 128; 131 (Ohio l 9.9Ct)'(quoting Minet' u: Wittt92 N.T;. 21, 22

(Oli2o 1{}1 0)).

Appellai7ts insist that the Ohio C:oinmission b:luw addressed issues outside of its

.jurisdiction that are within the exclusive purview af FERC, See p. 19 supr•a. But FERC

addressed tlzose, very issi.tes irt its May 23, 2013 Order. Federal authority tias not bEen invaded; it

ljaa t7ow been r;xei•cised 6y PF' AC itself. Because F.FR.C has exercised its i'ecteral authorityanct

confirmed the Ohio Co rini>si;r,;'s c3etermir,-itions,'i ,:E a>si;nznents afen•ar are now snoot.
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Conclusion

The Cot•rirt should dism.iss, for lack of juris,diction or on nrc^zztds of:nxootness, all secticfns

of Api?Gtiknts' aplieai argitt x that tt.c Oliio Gomixiissioiiexce ucied its jt.irisdietion by regi3latinr;

whoiesa7e encrg, markets that are the exc;lttsive tiomaiti of I`ERC, or that its isIirigs are

incotzsisteni V,il.fi tlte Kefiability Reassurance Agreement or any other tariff approved hy rl~•RC.
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FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D.C. 20426

OFFICE OF ENERGY MARKET REGULA`i'ION

PJM Interconnection, L.L.C.
Ohio Power Company
Docket No. ER13-1164-601

Issued: 7/29/13

Ainanda Riggs Conner
Senior Counsel
Aitierican Electric Power Service Corporation
801 Pennsyl^.^ania Avenue, N.W. Suite 320
WasUington, D.C. 20004-2fi84

Attention: Arrianda Riggs Conner
Senior Counsel - American Electric Power Service Corporation

Reference: Compliance Filing

Dear Ms. Coriner:

On June ,20, 2013, you filed oti behalf of Ainerican Electric Power Service
Corporation's (AEP) utility affiliate Ohio Power Cotnpany a compliance filing pursuant
to the Coinmission's May 23; 2013 E)rder in Docket No. ER13-1164-000.1 You state that
AEP proposes revisions to PJM Interconnection, I:,I;:C.'s (PJM) ReliabilityAssurance
Agreement (RAA), Schedtale 8.1 Appendix-Ohio Power Company FRR Capacity Rate:z

Pursuant to the autliority delegated to the'Director, Division of Electric Power
Regulation - East, under 18 C.F.R. §375.307, your submittal is accepted for filing_,
effective August 8, 2012, as requested.

The fililig was tioticed on Juile 20, 2013, with comments, interventions and
protests due on or before July 11, 2013. Pursuant tc) Rule 214 (18 C.F.R. § 3$5,214

' P.IVf Interconnection, L.L.C., 143 FERC ^, 61,164, at P 24 (2013)<

` PJM, Reliability Assurance Agreeznent, Schedule 8.1 Appendix-Ohio Power
FRR Capacity (Appendix) (0.1.0).
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Docket No. FR 13-11 b4-001

(2012)), to the extent that any timely filed motions to intervetfe and any naotion to
intervene out-of-time were filed before the issuanee date of this order, such interventions
are gi-anted. Granting late interventions at this stage ot'the proceeding will not disrupt the
proceeding or place additional burdens on existing parties.

This acceptance for filing shall not be c;onstraed asconst'ttuting approval of the
referenced filing or of any rate, charge, classitication, or any rule; regulation, or practice
affecting such rate or service contained in your filing; nor shall such acceptunce be
deemed as recognitioi2 of any claimedcontractuai right or obligaticin associated
therewith; and such acceptance is without prejudiceto any findings:or orders which have
becn or rnay"hereaftcr be made by the Coninussion in any proceeding now pending or
bereafter instituted by or against PJM[ or Ohio Power Company.

This order constitutes final agency aetion. Requests for rehearing by the
Commission inay be filed r^^vithin 30 days of the date of issuance of this ordei; pursuant to
18 f;.F;R. & 385.713.

Sincerely,

Jignasa Gadani,Director
Division of Electric Power
Regulation -- East
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143 FERC T 61,164
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Philip D. Moeller, John R. Norris,
Cheryl.A. LaFleur, and Tony Clark.

PJM Interconnection, L.L..C: Docl:et No. ER13-1164-000
Ohio Power Cotnpany

ORDER ACCEPTING APPENDIX TO RELIABILITY ASSURANCE AGREEMEN"T
SIJF3JECT TO A COMPLIANCE FILING

(Issued 1Vtay. 23, 2013)

I. On March 25, 2013, American Electrie Power Service Corporation, on behalf of
Ohio Power Company(AEP Ohio), filed a proposedappendix (Appendix)i to the PJM
Interconnection, L.L.C. (PJM) Reliability Asstirance Agreement (RAA).Z AEP ()hio
requests that the Commission confirnr that the Ohio state compensation mechanisin is
consistent with Schedule 8. l.D-FRR Capacity Plans (Schedule 8.1) of the PJM RAA and
accept the Appendix to the RAA. In this order, r^ve accept the proposed Appendix, to
become effective Augusi 8, 2012, subject to a comlilianee filing requiring AEP Ohio to
implement certain revisions to which it has agreed.

I. T3actigrouncl

2. PJM has a capacity market designed to ensure the availability of necessary
resources to provide reliable service to load within the PJM region. The PJM capacity
market includes the reliability pricing model (RPM), in which PJM conducts forward
auctions to secure capacity for future deliveryyears, The RAA contains an alternative
method for meeting the PJM capacity obligation, the Fixed Resource Requirement (FRR)
Alternative, for entities that choose not to participate in the RPM auctions (FRR Entities).

3. Schedule 8.1 of the RAA includes the provisions ofthe FRR Altecnative.
Section D.8 of Schedule 8.1 provides:

' PJM, Intra-PJM Tariffs, RA.E1, SCI3EDULR 8.1 Appendix-Ohio PUwer FRR
Capacity Ra (Appendix) (0.0:0).

2 PJIvI; Intra-PJM Tariffs, RAA; SCHF:I7ULE $.I .T)-FRR Capacity Plans
(Schedule 8.1)(4.0.0);
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In a state regulatory jurisdiction thathas implemented retail
choice, the FRR Entity must include in its FRR Capacity Plau
all load, inch:iding expected load growth, in the FRR Service
Area, notwithstanding the loss of any such load to or among
alternative retailLSE:s [that is, load servingeiitities]. In the
case of load reflected in the I'RR Capacity Plan that switches
to an alternatitie LSE, where the state regulatory jurisdiction
requires switching ettstomers or the LSE to coinpens-ate the
FRR Entity for its FRR capacity obligations, such state
conlpetisation mechanisni will prevail,

Section D.8 further provides:

In the absence of a state compensation niechaeiistn, the
applicable alternative retail LSE shall compensate the FRR
Entity att:he capacity price in the unconstrained portions of
the PJM Region, as determined in accordance witll
Attacliment DD to the PJM I'ariff; provided that the FRR
Entity may, at any time, make a filing with FERC under
Sections 205 ofthe Federal Power Act [FPA] proposing to
change the basis for compensation to a niethod based on the
FRR Entity's cost or such other basis shotivn to be just and
reasonable, and a retail LSE may at an_ytime exercise its
rights under Section 206 of the EPA.

-2-

4. On November 24, 2010, AEP Ohio submitted a formula rate filing, in Docket
No. ER11-21f33-000, to change the rate of compensation for the capacity it provides on
behalfot' alterriative LSEs under theI'RR Alternative.to a cost-based formiila.3 On
January 20, 2011, the Comrrtission rejected the formula rate proposal by AEP Ohio to
collect the costs of meeting the capacity obligation under the FRR Alteniative on the
grounds that Public Utilities Commi.ssion of Olaio (Oltio Commission) liad established a
state compensation mechanism.4 AEP Ohio has filed a request for rehearing of that
order. On April 4, 2011, AEI' Ohici also fileda complaint asserting that the January 2011
Order's interpretation of the RAA was inconsistent with the FPA and the original intent
of the FRR Alternative provisions.

3 Altenlativeretail suppliers, or altemative LSEs, are known tinder Ohio state law
as conrpetitive retail electric service (CRES) providers.

',9merican Electric PowerServ. Cnrp., 134 FERC 1[61,039 (2011) (January 2011
Oraer), rehearingperiding.
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5. On July 2, 20T2, the Ohio Commission issued a ruling establishing charges. for a
state compensation nrechanism.5 On September 17, 2012, AEP Ohio notified the
Commission that, in comlilia:nce with the Ohio Conimission's orders and subject to any
future rulings by the Ohio Commission or this Conaniission,AEP Ohio's FRR capacity
would be available to Ohio LSEs in accordatrce with the state compensation mechanism
adopted by the Ohio Commission, effective August 8, 2012.6

II. IItn ^

6, AEP Ohio asks that the, Comniission. accept an Appendix to the RAA;that sets
fortli the rate of coinpensation for thecapacity it provides on belralf of alternative LSEs
pursuantto the Ohio Commission's adoptioti of a state compensation mechanism, which
ALP Ohio states is permitted under the RAA. Specifically; AEP Ohio's proposed
Appendix provides:

The [Ohio Coonanission] in Case No. 10-2929-EL-UNC on
July 2, 2012, issued an order approving a cost-based state
compensation mechanism for load of alternative retail LSEs
(a/k/a Competitive Retail Electric Service (CRES) providers)
in Ohio Power Company's FRR Service Area, of
S 188.88/MW-day for FRR capacity made available by Ohio
Power Compatiy utider the RAA, effective as of August 8,
2012. For purposes of administering the state compensation
meclianistn, the Final 7onal Capacity Price vvill be the pi-ice
applicable to tlie tmccinstrained region of PJIvI adjusted for the
RPM Scaling factor, the Forecast Pool Requir.ement and
Losses. Ohio Power has indicated that it expressly reserves
its righf to propose a revised capacity rate to include charges
or assessments necessary to enable Ohio Power to fitlly
recover the cost of the FRR capacity (as deternuned by the
[Ohio Commission] in its July 2, 2012 order).

s AEPOhio Transmittal at 5, (cititig Ohio Cominission Case No. 10-2929-EI<-
liNC). AEP Ohio states that the Ohio Comnlission found that the record established in
the state proceeding supported a cost-based charge of.S188.88/MW day. A)r'P Ohio
further states that, on August 8, 2012.; the (7liio Commission inipleinefited a cost defeiial
reecoverymechanism that is intended to enable AEP Ohio to recover a portion of its FRR
capacity costs from retail customers; Id. at 5-6 (citing Ohio Commission Case
No. 11-346-F1.,-S SO).

6 See September 17, 2012 IJpdate on Status of Proceeding at 2 (Docket Nos.
ERl 1-2183-001 and EL11-32-000).
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AEP Ohio requests an effective date of flagnst 8, 2012, the date thatthe Ohio state
compensation mechanism became effective.

7. AEP Ohio states that once this filing is approved by the Cominission and becoines
final and non-appealable, it will withdrawboth its request for rehearing of the January
2011 Order and its coniplaint in Docket No. EL11-32-000.

III. Notice of Filing,Comrnents, Protests and Responsive Pleaalinffs

8. Notice of the AEP Ohio's filing was published in the Fea'ei°al Register, 78 Fed.
R:eg. 19,700 (2013), with interventions and protests drie on or before April 15, 2013.

y. The Ohio Camniissiort filed a notice of intervention. Timely motions to intervene
were filed by Ainerican Municipal Pourer; Inc; 17PL, Energy Resources, Inc.; Duke
Energy Ohio, Inc, and I)uke Energy Corporation (collectively, Duke); Exelon
Corporation (Exelon); Industrial Energy Users-Oliio (IEU-Ohio);7 and the Retail Fnergy
Supply Association (RESA).8 I'irstEnergy Service Cornpany (FirstEnergy);9 Office of
Ohio Gonsumer. Cotiiisel (OCC); and PJM filed motions to intervene out oftime.

10. "I'he Ohio Commission filed coznments. Exelon, IF_,U-Ohio, RESA, F'crstEnergy
and OCC filed protests, and Duke filed a liinited protest. PJIVI, AEP Ohio,lo and IELT
Ohio filed answers.

A. C'ntnments and Protests

11_ The Ohio Cosnmission urges the Commission to accept AEP Ohio's filing as
proposed. The CJhio Conlmission affiixns that it has adopted a state compensation

3 L;nergy Users-Ohio is an association of large Ohio-based energy consumers.

8 Retail Energy SupplyAssocia"tion`s menibers include: Champion Earergy
Services, LLC; ConEdison Solutions; C;onstellation NewEnergy, Inc.; Direct Energy
Services, LLC; GDF SUEG L-'nergy Resources NA, Inc.; Hess Corporation; Homefield
Energy; IDT Energy; Inc.; Integrys Energy Services, Inc.; Just Energy; Liberty Power;
MC Squared Energy Services, LLC; Iviitlt Energy, LLC; NextEra Energy Services;Noble
Americas Energy Solutions LLC; NRG, Inc.; PPL EnergyPlus, I,LC; Strearn Energy;
TransCanada Power Marketing Ltd.; and TriEagle Energy, L.P.

9 On behalf of F:'irstEnergry Solutions Corp.

'o AEP Ohio filed answers on April 30,2013 and May 16,2013.
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mec•hanistn and that accepting AEP Ohio's proposed. fili:ng `vould. avoid a jurisdictional
dispute between the Ohio Commission and the Commi.ssion.I1

12. Protesters do not supportAEP Ohio's proposed tariff language and argue that the
Comtnission shoulci reject the filing. Exelon states that AEP Ohio's proposed Appendix
is not required, and the Commission should not approve it. F,xelon notes that, in an order
issued on July 2, 2012, the Ohio Commission adopted the state. compensatioil mechanism
to apply to AEP Ohio's ca.pacit:y under the RAA.12 F,xelon states that this order is
cur.rentlyeffective and alternative LSEs have been compensating AEP Ohio at the rate
required by this order. Therefore, Exelon asserts that the Commission need not accept a
capacity mechanism that has already been established by a state commission and whieh
the RAA states takes precedence over any other proposal AEP Ohio may file.13 RIaSA
and First Energy state that the CoinmissiUn's .Ianuary2011 Order found that AEP Ohio
did not have the right to niake its filing given the existence of astate compensation
mechanism in Ohio.ia RESA states that this fmding also applies to AEP Ohio's filing in
this proceeding given tlre continued existence of a state compensation mechanism in
Ohio.15 12ESA, FirstEnergy, and OCC contend that AEP Ohio has not nlet its burden to
sliox, that the rates are just and reasonable. RESA states that AEP Oliio's filing is
unclear, and should be rejected for failing to provide any cost support:16

13. FirstEnergy and TEU-Ohio state that AEP Ohio's filing should be rejected because
AEP Ohio does not have the authoritvto amend the RAA.17 IEU-Ohio argues thateven
if AEP Oliio's filing is authorized, the Commission cannot grant Ai?F' Ohio's requested
relief because it exceeds the.Commission's jurisdiction. IEU-Ohio contends that the
Conimission only has the authority and responsibility to approve only Ihe wliolesale rate

ri Ohio Conimission Comments at2-5.

12 Exelon. Comments at 2 (citing Orio Commission's In tlaeMMatte;^ of the
Conznaission Review of the Capacity Chai•ges of Ohio Power Company arad C:olunibzvs
5'outhern Power Company, Case No. 10-2929-EL-UNC, Entry on Rehearing, October 17,
201-2).

'J Exelon Comnients at 2-3,

14 RESA Protest at 8 (citing January 2011 Order, 134 FERC °( 61,039 at PP 8, 1.0).

rs .lct at 9.

I7. at 14.

17 FirstEnergy Protestat4-S; IEU-Ohio Protest at 12-15.
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for capacity that is provided to alternative LSEs, which in this iiistance, is the PJM RPM
clearing priceas

14. Protestors also raiseissues that they assert the Commission should consider if the
Contrnissinn does tiotreject A:EP t?hio's filing in this proceeding, Exelon states that the
proposed Appendix should be revised to rentovethe antbiguities as to the eapacity rate
established. First Ener.gy proposes the following modifications to the proposed
Appendix, which FirstEnergy asserts accurately reflect the Ohio Conimission's fincling;ig

The Public Utilities C4mmission of Ohio (PUCO) in Cfzse
No, 10-2929-IsL-UNC on July 2, 2012, issued an order

approving a ees#--l^ state compensation mechanism for

load of alternative retail L8E s(alk/a Competitive Retail

Electric Service (CRES) providers) in Ohio Power

Company's FRR Service Area, . for FRR

capacity made available by Ohio Power Company under the

RAA, ff ,.+.v.> „,.f n„,,,n+ 820 . For purposes of

adininistering the state compensation mechanism, the

wholesale rate shall be egual to the adjusted final zonal PJM

RPM rate in effeet for the rest of the RTO region for the

current PJM deliveryvear, and with the rate changing

atznually on June I. 2013, and June 1, 2014, to match the then

currentadjtlsted final zonal PJM RPM rate in the restof the

RTO regioti. The Final Zofta! Capacity Pa•ice will be the pr-ice

applicable to the unconstrained region of PJM adjusted for the

RPM Scaling F'actor, the Forecast Pool Requireincnt and

Losses. • - : +t at irr°vwr^3f^:SSly-r8.58fY8S

,-, ^Jiily «^efdei-4--
1s .IEU-Ohio at l 6-17. IEU-Ohio states that;a portion of what AEP Ohio

characterizes as the state, conipensation mechanism (specifically, the difference between
the PJM RPMclearing price thatapplies to altentative LSEs and $I88.88/MW-day) is
exclusively a retail rate.

39 FirstEnergy Protest at 6-7. In its protest, FirstEnergy provides its proposed
revisions to AEP Ohio's proposed Appendix in redlined sti-ike out, as reflected in the
body of this order.

51



Docket No. ER 13-1164-000 -7-

15. Further, FirstEnergy and RESA state that AEP Ohio's request for a retroactive
effective date of Augusts 8, 2012, for AEP Ohio's proposed rates must be denied as
inconsistent with the filed rate doctrine.

B. Answers

16. PJM states the PJM Board of Directors (Board) authorized the filing of a revision
to the RAA to incorporate au appendix to Schedule 8.1 in order to incorporate a capacity
cotnpensation rate for AEP Ohio.20

17. In its April 30, 2013 answer, AEP Ohio asserts thatthe Commission should
disregard comnienters' requests to reject AEP Ohio'sfiling on the basis thatAEP Ohio is
eithernot authorized to make the filing or that the filing is not needed. AEP Ohio.notes
that PJM's comments clarify that P;1M received the proper authorization to make this
ameiidtnent to the RAA on AEP Ohio's behalf:

18, AEP Ohio asserts that this filing is not cotatrary to the Commission's January2011
Order because AEP Oliio's filing is not proposing to establish its capacity conipcitsati<rit
charge, rather its filing is seeking the Comniissioii's acceptance of the wliolesale FRR
charges as reflected in the Ohio Commission-approved state compensation mechanism.
Therefctre; AEP Ohio states that the Commission's.acceptance of this filing would ensure
that the state compensation meclianism would prevail, as in accordance with section D:8
of Schedule 8.1 of the RAA. Finally, AEP Ohio disputes arguinents that this filing is not
needed, noting the Ohio Commission's coinments urging the Cotnizaission to accept the
filing.2i

19, AEP Ohio clarifies that it is not requesting tha.t tlie Commission approve the O1sio
Coninlission's determination as to AEP Ohio's FRR capacity costs. AEP Ohio states that
it, and the Ohio Commission, are requesting one limited ruling that the Ohio
Gommissioti's decision to adopt a two-part state compensation mechanism is fully
consistent with the RAA, which was adopted purstiant to federal law.z2

20. AEP Ohio also agrees with FirstEnergy's proposed modifications and offers to
submit a compliance filing to reflect these edits, AEP Ohio states that the only proposed
modification that it objects to relates to removing the effective date (August 8, 2012),

za PJM Answer at 2-3.

Zl AEP ()laio A:nswer at 7-8.

22 AEP Ohio Answer at 5.
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because, according to AEP Ohio, that is in fact the date that the Oliio Commission
adopted the state compensatioai mechanism.z3

21. 1EU-Ohio asserts that AEP Ohio's answer does not adequately address the issues
IEU-C7hio raises in its protest. In its May 16, 2013 answer; AEP Ohio asserts that IkEU-
Ohio's answer raises the saine argutnents that IEU-Ohio raised in its protsst.

IV. C.'onunission. lleterminati:on

A. Procedural Matters

22. Pursuant to Rule 214 of the Commission's Rtiles of Practice and Procedure,
18C.F.R. § 385.214 (2012), the tiinely unopposed motionsto intervene serve to make the
entities filitig thetn parties to the proceeding. Given the lack of tundttc preji.tdicear delay,
the parties' iarterest, and the early stage of the proceeding, we find good cause to grant the
unopposed; untimely motions to intervene of FirstEnergy, OCC, and PJM.

23. Rule 213(a)(2) of the Commission's Rules of Practice and Procedure, 18 C,F.R.
§ 385.213(a)(2) (2012), prohibits an answer to a protest unless othervviseordered by the
decisional authority. Wewill accept P.IM's, AEP Ohio's, and IEU-Ohio's answers
because they have provided inforination that assisted us in our decision-niaking process.

B. Pronosed Anbendix

24. As discussed below, -%ve will accept A.EP Ohio's proposed Appendix, to become
effective August 8; 2012, subject to a compliance filing to modify the proposed Appendix
as AE P Ohio has, agreed to. We also accept AEP Ohio's comnlitmeni to withdraw its
request for rehearing of the January 2011 Order, and the complaint fileci in Docket
No. EL11-32-000 once this filing is approved by the Commi:ssion and becomes fiital and
ifon-appealable.

25. Under Schedule 8. 1, a state is permitted to establish the compensation mechanism
in a state regulatory jurisdiction that has implemented retail choice. The Ohio
Commission states in its cotnments that the proposed Appendix conforms to the state
compensation mechanism it approved, and that it supports the filing, effective on
AA:ugust 8, 2012.

26. Several protestors contend that the proposed Appendix is unnecessary as the RAA
governs. Protestors argue that the Commission need not approve a capacity mechanism
thathas already been established bytlae Oliio Commission pursuant to the RAA. While

zs Id at 6-7.

53



Docket No. FR.13-1164-000 - 9 -

AEP Ohio was not obligated by the RAA to file the proposed Appendix, we find n.o basis
for rejecting tlie filing since it is consistent with the RAA.

27. Several parties anaintain that the ftling is unauthorized because the RAA percnits
only PJM to make filings to amend the RAA. Parties assert that AEP Ohio has not
demonstrated that it received appi-oval from the PJM Board to make this filing, as
required for any filieig to ainend the RAA. We reject these arguments. We find that the
filing is permissible hecause, as PJM ansvvers, the P.iM Board has authorized AEP Ohio
to make this type of tiling, which only adds ari appendix, btit ivhieh does not amend the
body of the RAA itself:

28. First Energy argues tliat the effective date should not be August 8, 2012 and
should berem.nved froin the RAA provision, Howevet•,the Ohio Commission adopted
the state compensation niechanism effective August $, 2012; which no party disputes,
and we therefore find that date to be in accordance with the RAA.

29: Several parties raise a concern that the proposed Appendix is ambiguous and
unclear, and is unjust and unreasonable. But the protests were filed prior to AEP Oh.io°s
answer in which AEP Ol1io agreed to certain revisions to the Appendix that address these
parties' concems.

30. Having established that the presposed Appendix accords with the RAA and the
state conipensation mechanism, as detailed above, we therefore, reject the protests.

The Commission orders:

AEP Ohio's Appcndix to the RAA is hervby accepted forfiling; to become
effective Atigiist 8, 2012, subject to a compliance filing, within 30 days of the issuaiic•e of
this order, to iinpleznentthe revisions to the Appendix to which AEP Ohio has agreed.

By the Commission,

(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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UNITED STATES OF AMERICA

I'EDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinglioff, Chairman;
Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

American Electi-ic Power Service Corporation Docket No. ER:I 1-21 t33-f)00

ORDER REJEC'I'ING FORMULA RATE PROPOSAL

(Issued. January 20,2011)

1. On November 24, 20i0, American Electric Power Service Corporation (AEP)
filed on behalf of Cnliimbus Southent Power Company (CSPC) and Ohio Power
Company (OPC) (collectively, AEP Ohio Companies)1 new rate schedttles tinder
Scltedule 8.1. - Appendix to the PJM Interconnection; L.L.C. (PJM) Reliatiiiity Assuiance
Agreenient (RAA) to collect their respective capacity costs for meeting the capacity
obligation of the PJM Resotirce Procurement Model (RPM): As discussed b:elow, the
Commission will reject the proposal as nnautliorized under the RAA;

1. I3ackground

2. The RAA, a rate schedule on file with the Conitniission, contains an alternative
method for meeting the RPM capacity obligation, the Fixed Resource Requirenient
(FRR) Alternative, which applies to entities that choose not to participate in the RPM
auctions. The RAA requires an eliaible load,serving entity (FRR Entity) that chooses the
FRR Alteinative to submit a capacity plan, for all load in the FRR service area, to meet
the capacity requiretnent with specific capacity resources, as an alternative to
participation in the RPM auction process: Section D.8 of Schedule 8.1 of the RAA
provides;

1 On October 18, 2010, CSPC and OPC filed with the Public Utilities of Ohio an.
application to nierge the tu o companies, with OPC being the sole surviving company.
AEP states that CSPC and OPC intend to filewith FERC for authority to met•ge. AEP
states that the merger transaction is expected to close in 2011.
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In a state regulatory jurisdiction that has impletnented retail clroice,
the FRR Entity must include in its FRR Capacity Plan all load,
including expected foad growtfi, in the FRR Service Area,
notwithstanding the loss of any.such load to or among alternative
retail LSEs. In the case of load reflected in the FRR Capacity Plan
that switclies to an alternative LSE, where the state regulatory
jurisdiction requires switching customers or the LSE to compensate
the FRR Entity for its FRR capacity obligations, such state
cornpensation mechatzism will prevarl. (Emphasis added.)

Section D.8 of Scliedule 8,1 of the RAA fiirther provides:

In the absence of a state cornpensation mechanism, the applicable
alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Region, as
detertniined in accordance with Attachment DD to the PJM T'ariff,
provided that the FRR Entity may, at any time, make a filing with
FERC under Sections2(15 of the Federal Power Act proposing to
change the basis for compensation to a tnethod based on the FIt:R
F>ntity's co.st or such other basis sliovcn to be just and reasonable, and
a retail LSE may at any timc exercise its rightsunder Section 206 of
the FPA. (Emphasis added;)

II. T't►eA]C;P Ohio Companies' Filin_g

d. The AEP Ohio Companies participate in the PJM capacity market under the FRR
AIteraiative as FRR Entities. Since the start of the PJM RPM capacity market, the AEP
Ohio Companies liaue becn receiving capacity compensation from alternative retail
LSEs2 based on the RPM clearing prices in the uuconstrained part of PJM. Under this
mechanistn; each retail LSE would pay the RPM clearing price for its proportionate share
of thetotal capacity procured, The AEP Ohio Companies argue that the auction prices
are not permitting them to fully recover their costs, and therefore they propose to change
the basis for conipensation for their FRR capacity obligations to cost-based recovery.
More specifically, the AEP Ohio Companies seek Commission approval to change the
basis of their capacityJ compensation from the PJM RPM clearing price to annually
adjusting formulas that track actual capacity costs. `fhe proposed rate schedufes are
formula rate teniplates under which the AEP Ohio Companies propose to calculate #heir
respective capacity costs. The AEP Ohio Companies contend that the proposed formulas

z In Ohio, alternative retail LSEs are referred to as Competitive Retail Electric
Stappliers.
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are standard cost-of-service trackers. The AEP Ohio Companies propose to make these
rate schedules effective on Januaty 1, 2011, The AEP Ohio Companies also assert that
Ohio had not established a state compensation mechanism.

III. Notice of T+'iHna and. Responsi`e Plearlin^s

5. Notice of the AEP Ohio Companies' filing was published in the Federal Register,
75 Fed. Reg. 76,725" (2010); with interventions and protests due on or before
December 10, 2010. Titnely r<totions to intervene were filed by FirstEnergy Service

Company (FirstEnergy),3 Industrial Energy tJsers-L)hio (IEU-Ohio), Direct Energy

Business, I.,.L:C. (Direct F:nergy), Constellation Energy Commodities Group, Inc. and

Constellation NewEnergy, Inc. (Constellation), American Municipal Power, Inc. (AMP),

Public Utilities Commission of Ohio (Ohio Comtnissi.on), Office of Ohio Consutner

Counsel, DPL Energy Resources, In.c., Dayton Power and Light Company, Ohio Partners

for Affordable Energy (Ohio Partners), Motiitoring Analytics, 1.,LC;4 PSEG Companies;s

Exeloii Corporation, Duke Energy Ohio, Inc. DTE Energy 'Trading, Inc. (DTEET), AEP

Retail Energy Partners LLC. (AEPREP), and Ohio Energy Group (OEG) filed motions to
intervene out of time, OEG, IEU-Ohio, and Firstlitiergy filed prcitests, and Direct

Energy, Constellation, and the Ohio Commission filed comments in opposition to the

AEP Ohio Companies' proposal. AMP filed conitnents seeking clariftcation. On

December 17, 2010, the AEP Otiio Cotnpanies xiled a response to the protests and

conanlents.6

6. The Otiio Commission states that the state iuiplicitly adopted the use of the RPM
auction price to valne capacity since the inception of AEP-Ohio's curretit standard
service ofTer; and. on Decenibc;r 8,2010; Ilas aow expressly adopted the use of the RPM
auction price as its state compensation mechanism. In additi:on, the Ohio Commission
states that it has started an investigation concerning the AEI' Ohio Companies' capacity
charges to Ohio's alternative retail providers.

3 On behalf of FirstEnergy Solutions Corp.

4 Acting in its capacity as the indeperitient Market Monitor for PJM.

s Public Service Electric and Gas Company, PSEG Power LLC, and. PSEG Energy
Resources & Trade LI;C.

6 Ohio Partners and IEU-Ohio fled an answer to the AEP Ohio Companies
answet-, and the AEP Ohio Cotnpanies filed a secotid resportse.
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ZV. Procedural Matters

-4-

7. PursUant to Rule 214 of the Commission's Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2010); the timely unopposed motions to intervene serve to makethe
entities filiitg them parties to the proeeeding: Given the lack: of undue prejudice or delay,
the parties' interest, and the early stage of the proceediirg, we find good cause to grant the
unopposed, untimely inotionsto intervene of OLG, Ia'TEET, and AEPREP. Rule
213(a)(2) of ihe Comrriission's Rirles of Practice and Procedure, 18 C.F.R. §
385.213(a)(2) (2010), prohibits an answer to a protest unless otherwise ordered by the
decisional autliority. We w;ill, accept the AEP Ohio Companies' answer beeause it has
provided information that assisted us in our decision making process. We are not
persuaded to acceptthe Ohio Partnersand IEU-Ohio answer, or the AEP Ohio
Companies second response and will, therefore, reject them.

V. Discussion

8. We reject the AEPOhio Companies' ftling. Section D.8 of Schedule 8.1 of the
RAt-1 provides that a"state compensati.on mechanism will prevail" in allocating capacity
costs to rctail LSEs. In this case, the Ohio Cnmmission has adopted such.a state
mechanisnt and we therefore reject the AEP Ohio Companies' filing.

9. 'The ALP Ohio Compaiiies recognized in their initial filing tiiat the absence of a
state mechanism was a prerequisite to their filing, stating "Ohio has:not established a.
compensation mechanism for capacity sales.i7 It is uncontroverted that such a
mechanisni has nowbeen adopted by the Ohio Commission, everi if the parties disagree
over whether such a.mechanism existed on the date the AEP Ohio Companies subtnitted
its filing.

1.0, The AEP Ohio Companies argue that the RAA expressly provides for making a
section 205 filing to change the compensation ntechanism. Ho^.vever, when read in
context, the prouision for making a section 205 filing applies only wlien no state
compensation mechanism exists; the adverbial phrase in Section D.8 of SehedZtle 8.1 of
the RAA, "in the absence of a state eompensation mechanism," ciualifies the remai:nder of
that senteuce and therefore conditions the right to niake a section 205 filing:s

11. TheAEP Ohio Companies further argue that iinterpreting the RAA on:ly toIsrovide
them with the option to file for cost-based cotnpensation in the absence of a state
comperisation mechanism would usurp the Commission's eaclusive jurisdiction over

7 AEP Oliio Compariies Petition at 3.

$ 16 U.S.C. § 824d (2006).
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wholesale rates, and would deprive the AEP Ohio Companies of their Federal Power Act
(FPA) section 205 rights.y TheAEI' Ohio Companies stiggest that tlie RAA should not
be interpreted to prevent theni from exercising their FPA section 205 rights. The AEP
Ohio Companies note thatAtlarntic City indicates that utilities may, by contract;
voluntarily give up some oftheir FPA sectioii 205 rights, but contend that they did not
expressly do so.

12. The AEP Ohio Companies, however, voluntarily signed the RA.A.,tO and,
therefore, in fact, they have voluntarily relinquished such rights und:erAtlantic City; and
the AEP Ohio Companies made this filing pursuant to the PJM 1ZAA. Since thc PJM
RAA does not permit AEP to change a state imposed allocation mechanism, and AEP is a
signatory to tlie RAA and does not have the right to chaiige the PJM RAA unilaterally
through a section 205 filing, this section 205 filing is not the appropiriate vehicle for
cj hi^ nging the justness and reasonableness of Section D.8 of Schedule 8.1 of the PJM

13. Therefore, we find that, pursriant to the RAA, the AEP Ohio Companies are not
permitted to subanit their proposed formula rate, given the existenec of a state
compensation mechanisni, and we u ilt reject this filing.

g A1JP Ohio Gompanies Respoirse at 7-8 (citiiag Atlantic C:ityElec. Co. v. FERC,
295 F. 3d 1,. at 11 (D:C. Cir; 2002) (Atlantic City). Atlantic City dealt only with the
section 205 filing rights for PJIVI-member; transmission-owner and provider utilities: In
this proceeding, the AEP Ohio Companies are not filing in that capacity, but rather as
distribution companies. In this context, Atlantic City is inapposite),

70 The Commission approved a settlement agreenient, which the AEP Ohio
Companies signed, of the P3M RPM, which included the RAA and FRR Alternative.
See RJM Xnterconrsection, 1_,I :C., 117 FERC61,331, at P 75-78 (2006), order on reli g,
119 FERC ^,l 61,318, rehg denied, 121 FERC ^161,173 (2007), aff'dsuh rtom: Prrb. Serv.

E1E?c. & Gas C`o. 13. FERC D.C. Circuit Case No. 07- 1336 (Mar. 17,2009) (unpublished).
See also PJM RAA Sclaedttle 17.

11 We need not, and do not address here whether the AI:P Ohio Companies may
challenge this provision of the RAA under section 206 of the FPA, 16 U.S.C. § 824e
(2006).
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The Con3inission orders:

.6.

The AEP Ohio Companies' foranula rate proposal is hereby rejected, as discussed
in the body of this order.

Bythe Coinmission,

( S E A L )

Kiinberly D. Bose,
Secretary.

60


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124

