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Achieving balance is the Commission'sl duty. In this case the Commission was

considering capacity costs and the need was to set a price for capacity low enough for competi-

tors of AEP-Ohio to survive, and thus, facilitate a competitive market, but high enough to fairly

compensate AEP-Ohio for its service. What capacity is, how it is provisioned, and what the

legal structure is surrounding this, are complex and will be explained below. But in the final

analysis the Commission balanced two conflicting obligations so as to simultaneously further

both. This was the Commission's duty and it did it.

I Public Utilities Commission of Ohio ("Commission" or "PUCO")

2 Ohio Power Company ("AEP-Ohio" or "Coznpany").



BACKGROUND

In this case the Commission achieved two equally important objectives. First, the

Commission adopted a state compensation mechanism ("SCM") to address a volatile capacity

market and restore just and reasonable compensation to AEP-Ohio for its provision of wholesale

capacity service, The Commission approved rate reasonably compensates AEP-Ohio for its

incurred capacity costs to satisfy the Company's Fixed Resource Requirement ("FRR") obliga-

tions under PJM's Reliability Assurance Agreement ("RAA"). AEP-Ohio is obligated to stand

ready to supply power to Competitive Retail Electric Service ("CRES") providers that serve

shopping customers in the Company's service territory.

And, secondly, the SCM the Commission adopted protects customers' retail choice and

ensures a level playing field for competition between AEP-Ohio and CRES providers in AEP-

Ohio's service territory. The SCM expressly prevails over other compensation mechanisms in

PJM's RAA, so any risk that AEP-Ohio could acquire market power by seeking an anticompeti-

tive capacity rate at the Federal Energy Regulatory Commission ("FERC") has been eliminated.

FERC denied AEP-Ohio's application, a filing that triggered this investigation, due to the Com-

mission's adoption of the SCM. See 134 FERC ¶ 61,039 (2011), App. at 55-60.

"Capacity" is not electricity itself but the ability to produce it when necessary." Conn.

Dep't of Pub. Util. Control v. FERC, 569 F. 3d 477 (D.C. Cir. 2009). "A capacity market is a

means of providing revenue to owners of power plants who in rettirn agree to stand ready to sup-

ply power when needed," Voyles, Seth & Caplan, Elise (2013), RTO Capacity Markets and

Their Impacts on Consumers and Public Power, Afneracan Public Power Association. To ensure

a reliable supply of power and reliable service, an adequate supply of capacity at all times is nec-

essary. "Capacity payments are intended to cover the power plants' fixed capital and other costs

not recovered through electricity sales in energy and other markets." Id.

2



The Commission's rate design in the SCM preserved PJM's auction-based Reliability

Pricing Model ("RPM") market-rate charge to CRES providers. Any incurred capacity cost not

recovered from CRES providers was deferred for collection from retail customers. This design

has a wholesale component and a retail component that separates federal/state ratemaking and

jurisdictions. In fact, the FERC conducted a review of the SCM design the Commission adopted

and approved it along with the wholesale component, finding the SCM adopted by the Corn.mis-

sion to be "consistent with the RAA." See 143 FERC !^ 61,164 p. 26 (May 23, 2013), App. at 54.

The Commission applied Ohio law to determine what rate was just and reasonable for

AEP-Ohio to meet its incurred costs in satisfying AEP-Ohio's FRR obligations. The Commis-

sion, applying Ohio law, established the retail component to the SCM and overall wholesale

capacity rate. The wholesale component maintained RPM pricing for marketers to promote

shopping, stimulate true competition among suppliers in AEI'-Ohio's territory, and facilitate

AEP-Ohio's transition to full participation in the competitive market. In the Matter of the Com-

mission Review of the Capacity Charges of Ohio Power Company and Columbus Southern

Power Company, Case No. 10-2929-EL-UNC ("Capacity Case") (Opinion and Order at 22)

(July 2, 2012), TEU App. at 67.3 The SCM the Commission designed and adopted accotnplishes

both federal and state policy objectives, and protects/benefits the interests of all stakeholders.

References to the appendix submitted with the First Brief of the Appellant/Cross-
Appellee Industrial Energy Users-Ohio are denoted "IEU App. at __;" references to the
Supplement filed by IEU are denoted "IEU Supp. at references to the supplement
submitted vNith the First Brief of Appellant/Cross-Appellee FirstEnergy Solutions Corp.
are denoted "FE Supp. at _;" references to the appendix submitted with the First Brief
of Appellant/Cross-Appellee The Office of the Ohio Consumers' Counsel are denoted
"OCC App. at _;" references to the appendix attached hereto are denoted "App. at

references to the supplement submitted by appellee Public Utilities Commission of
Ohio are denoted "Supp, at ^."
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NVho benefits from the SCM? Retail customers benefit by llaving a choice in retail

suppliers and lower electric generation rates. Marketers benefit by being charged the RPM auc-

tion-based market rate so they can compete for customers in AEP-Ohio's service territory. AEP-

Ohio benefits by having a certain and stable rate to recover its incurred costs in providing AEP-

Ohio's capacity resources to CRES providers. The Commission's review of AEP-Ohio's capac-

ity service rate was necessary to assess whether it was reasonable and to maintain competition

and reliability in AEP-Ohio's service territory.

The backdrop to this case is a volatile wholesale capacity market. Since the Commission

initiated this investigation in 2010, the RPM market price produced a high of $220.964 in

2010/2011 and a low of $20.01 in 2012/2013. This dramatic fall in RPM pricing created uncer-

tainty and a risk of financial harm to AEP-Ohio due to its obligation, as an FRR entity, to supply

CRES providers its capacity through May 31, 2015.

AEP-Ohio is subject to PJM's RAA tariff. `I`he tariff obligates AEP-Ohio, as an FRR

entity, to self supply capacity for its entire load, including serving as the supplier to all CRES

providers that serve shopping customers, in the Company's service territory. It is undisputed that

AEP-Ohio is the only provider of capacity for its load and CRES providers serving shopping

customers in its service territory until May 31, 2015. This makes AEP-Ohio's capacity a non-

competitive service.

The Commission has broad authority and discretion under R.C. Chapter 4905 to super-

vise and regulate utility companies under its jurisdiction, and determine whether their rates for

services are just and reasonable. Nothing in R.C. Chapter 4905 prohibits the Commission from

Capacity prices are quoted per Megawatt day ("MW-day").
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establishing a rate for a noncompetitive wholesale capacity service. There is also no requirement

that the Commission must first invoke R.C. Chapter 4909 prior to fixing a new utility rate if it

finds that an existing rate is unjust and unreasonable following a proceeding under R.C. 4905.26.

Under R.C. 4905.22, 4905.26, 4928.02, and 4928.06, the Commission is obligated to

address a rate that does not reasonably compensate a utility for a service it provides and this

obligation extends to ensuring that the policy objectives of retail choice and competition are

effectuated in the process. The Commission accomplished those objectives, while also protect-

ing the interests of all stakeholders.

After a lengthy discovery, hearing and briefing process involving all stakeholders, the

Commission adopted a SCM with a cost-based capacity rate of $188.88/MW-day. This rate, as a

matter of fact, reasonably conlpensates AEP-Ohio for its capacity resources during 2012-2015

when AEP-Ohio must fulfill its FRR obligations.

The Commission adopted an SCM consistent with the RAA (as FERC recently con-

firmed), state policy objectives, and Ohio law. The SCM capacity rate the Commission adopted

and approved reasonably compensates AEP-Ohio for its incurred costs in providing the Com-

pany's capacity resources to satisfy its FRR obligations, while preserving and promoting retail

choice for customer shopping and retail competition in AEP-Ohio's service territory consistent

with state policy objectives.

STATEMENT OF THE FACTS

Capacity must be provided for all suppliers of electricity. 'To accomplish this, PJM oper-

ates an auction process referred to as RPM where electricity suppliers, both CRES and utilities,

can buy. This auction process resulted in a Megawatt-day ("MW-day") capacity charge of

$220.96 for 2010/2011, $145.79 for 2011/2012, $20.01 for 2012/2013, $33.71 for 2013/2014,

5



and $153.89 for 2014/2015. Capacity Case (Opinion and Order at 10) (July 2, 2012), IEU App.

at 54. AEP-Ohio elected to opt out of participation in PJM's RPM capacity market and instead

became an FRR entity. T'his means that AEP-Ohio was obligated to provide sufficient capacity

for all co.nnected load, inchiding shopping load, in its service territory, although it had to do so at

the auction price. Id. at 10, IEU App. at 54. AEP-Ohio will remain an FRR entity through May

31, 2015. Id.

If the RPM auction rate proved too low for the FRR, the RAA offered the FRR entity a

way out. It could request that the FERC set a capacity rate based on the FRR entity's actual cost.

On November 24, 2010, American Electric Power Service Corporation ("AEPSC"), on behalf of

AEP-Ohio, filed just that sort of application with the FERC. Id. at 3, IEU-App. at 47. AEP-

Ohio's application proposed to raise the capacity price from the yearly swinging RPM auction

prices listed above to $355.72.

The RAA offered a way around this too. If there was a SCM, that state-detennined rate

would prevail. In light of the capacity rate change proposed by AEP-Ohio at FERC, on

December 8, 2010 the Commission adopted a SCM for AEP-Ohio with the capacity charges

established by RPM's three-year capacity auction conducted by PJM, during the pendency of the

review. Id. at 4, IEU App. at 48, FE App. at 30, OCC App. at 12, '1'he Commission also found

that an investigation was necessary to determine the impact of AEP-Ohio's proposed change to

its capacity charge. Id.

Specifically, the Commission sought comments regarding (1) what changes to the SCM

were appropriate to determine AEP-Ohio's FRR capacity charge to CRES providers; (2) the

degree to which AEP-Ohio's capacity charge was currently being recovered through retail rates

or other capacity charges; and (3) the impact of AEP-Ohio's capacity charge upon CRES provid-
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ers and retail competition in Ohio. Id. That review was conducted under the Capacity Case.

This case was first consolidated and then separated from AEP-Ohio's standard service offer

("SSO") case. This procedure is unimportant for present purposes but is explained in the foot-

note.s

On March 7, 2012, the Commission implemented an interim capacity pricing mechanism

proposed by AEP-Ohio in a motion for relief filed on February 27, 2012. Capacity Case (Opin-

ion and Order at 6) (July 2, 2012), IEU App. at 50. The Commission approved a two-tiered

capacity pricing mechanism modeled after the one recommended in the Stipulation and sup-

ported by that record. Icl. The two-tiered capacity pricing mechanism had RPM pricing for the

first 21 percent of each customer class and everyone above was charged $255.00/MW-day on an

interim basis until May 31, 2012 (later extended to July 2, 2012). Id, IEU App. at 50.

On September 16, 2011, the Capacity Case was consolidated with AEP-Ohio's
application for a standard service offer and electric security plan in In the Matter of the
Application of Columbus Southern Poiver Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928:143, Revised
Code, in the Form of an Electric Security Plan, Case Nos. 11-346-EL-SSO, et al. (Opin-
ion and Order) (Aug. 8, 2012) ("ESP 2"). Capacity Case (Opinion and Order at 5) (July
2, 2012), IEU App. at 49. A Joint Stipulation and Recommendation ("Stipulation") was
filed in the consolidated case and a hearing on the Stipulation was held in October 2011.
Id.

On December 14, 2011, the Commission issued its Opinion and Order adopting
the Stipulation, with modifications, in the consolidated case. Id. at 5-6, IEU App. at 49-
50. The Commission approved a capacity charge for CRES providers at an interim rate
of $255 per megawatt-day ("MW-day") for all shopping above 21 percent of retail load in
2012, 29 percent in 2013 until securitization is completed, 31 percent for all or the
remaining portion of 2013, and 41 percent in 2014. ESP 2 (Opinion and Order at 25)
(Dec. 14, 2011), IEU App. at 219. The capacity charge below the established percent-
ages was the RPM rate. Id. On rehearing, the Commission rejected the Stipulation as a
package on February 23, 2012. Capacity Case (Opinion and Order at 6) (July 2, 2012),
IEU App. at 50. Following that rejection, the Commission ordered the consolidated cases
proceed separately under their original case numbers. Id. (Entry on Rehearing at 13)
(Feb. 23, 2012), IEt1 App. at 181.
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On April 10, 2012, as corrected on April 11, 2012, IEU filed a motion to dismiss the

Capacity Case asserting the Commission lacked jurisdiction. Id. at 8, IEU App. at 52. On April

17, 2012, the evidentiary hearing in the Capacity Case commenced and continued until May 15,

2012. Id. at 6, IEIJ App. at 50.

On July 2, 2012, the Commission issued its Opinion and Order. Id. IEtI App. at 50. The

Commission, stating it had jurisdiction to establish a SCM, denied IEU's motion to dismiss. Id.

at 12-14, 38, IEU App. at 56-58, 82. The Commission stated the record revealed that RPM based

capacity pricing would be insufficient to yield reasonable compensation for AEP-Ohio's provi-

sion of capacity to CRES providers in fulfillment of its FRR. capacity obligations. Id. at 23, IEU

App. at 50.

The Commission established $188.88/MW-day as an appropriate charge for AEP-Ohio to

recover its capacity costs while satisfying the Company's FRR obligations to serve CRES pro-

viders. Id. at 33, IEU App, at 50. The Commission authorized AEP-Ohio to charge CRES

providers only the RPM rate in order to promote shopping and competition. Id. at 23, IEU App.

at 50. I'he Commission further authorized AEP-Ohio to modify its accounting procedures to

defer its incurred capacity costs not recovered from CRES providers up to $188.88/1ViW-day

during the ESP 2 period. Id. IEU App. at 50.

1:he Commission noted that it would establish an appropriate recovery mechanism for the

deferred costs and address any additional financial considerations in the ESP 2 case. Id., IEU

App. at 50. The Commission also authorized AEP-Ohio to collect carrying charges on the defer-

ral. Id., IEU App. at 50. The Commission ordered that the SCM would not take effect until it

issued a decision in the ESP 2 case or August 8, 2012, whichever was sooner. Id. at 24, IEU
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App. at 50. The Commission noted that the SCM, once effective, would remain in effect until on

or before June 1, 2015, or until otherwise directed. Id., IEU App. at 50.

ARGUMENT

Proposition of Law No, I:

The Commission had reasonable grounds to investigate and establish a
new rate under R.C. 4905.26.

The Commission initiated this investigation in December 2010 consistent with its author-

ity under R.C. 4905.26 to review and determine if AEP-Ohio's proposed change to its capacity

charge was reasonable, assess its impact on CRES providers and retail competition, and adopt a

SCM. Capacity Case (Entry on Rehearing at 9, 28-29, 32) (Oct. 17, 2012), IEU App. at 98; Id.

(Entry on Rehearing at 7-9) (Dec. 12, 2012), IEU App. at 160-162; Id. (Entry at 2) (Dec. 8,

2010), IEU App. at 183. Thus, the Commission had reasonable grounds to initiate its investiga-

tive authority to comprehensively evaluate AEP-Ohio's capacity rate, to facilitate a competitive

retail electric market, and to enforce state policy objectives. Id. (Entry on Rehearing at 9-10)

(Dec. 12, 2012), IEU App. at 162-163.

This Court has repeatedly held that the Commission has considerable authority under

R.C. 4905.26 to initiate proceedings to investigate the reasonableness of any rate or charge and

impose new utility rates or change existing rates of a public utility. Consumers°' Counsel v. Pub.

Util. Cotnnz., 110 Ohio St.3d 394, 2006-Ohio-4706, ¶TI 29, 32. See, e.g., Allnet Communications

Servs., Inc, v. Pub. GTtil. Comm., 32 Ohio St. 3d 115, 117, 512 N.E. 2d 350 (1987)

("R.C. 4905.26 is broad in scope as to what kinds of matters may be raised by complaint before

the I'UCC>")

In the Consumers' Counsel case the OCC argued that a utility seeking to change its exist-

ing rates for customers must file an application under R.C. 4909.18 and follow all of the
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requirements of that statute and R.C. 4909.19. Id. at ¶ 26. The agreement to raise utility rates in

that case arose in the context of a complaint case rather than in a rate-increase proceeding. Id. at

T 28. The Court held that the Commission acted lawfully and noted that it had alloved the Com-

mission to impose new utility rates in other R.C. 4905.26 proceedings. Id. at ¶ 32. The Court

held the Commission complied with all of the procedural requirements in R.C. 4905.26 and that

is all that was required. Id.

This precedent, cited by the Commission6, makes clear that there is no requirement to

invoke R.C. Chapter 4909 prior to fixing new utility rates where existing rates are found to be

unjust and unreasonable pursuant to R.C. 4905.26. Although the Commission relied on tradi-

tional ratemaking/rate of return principles from R.C. 4909.15 for guidance in fixing this rate, it

was not required to do so under R.C. 4905.26, which gives the Commission broad authority, or

by any section under R.C. Chapter 4909. The Commission fixed this rate after finding the RPM

rate unjust and unreasonable following a proceeding under R.C. 4905.26.

Under R.C. 4905.26 the Commission shall fix a time for hearing, give notice, and parties

to the proceeding "shall be entitled to be heard, represented by counsel, and to have process to

enforce the attendance of witnesses." R.C. 4905.26, App. at 2. T'he Commission complied with

this by holding several weeks of hearing and taking testimony from many witnesses, including

several who testified on behalf of FES and IEU (OCC did not present any witnesses), The

Commission reviewed the RPM market rate, AEP-Ohio's proposed cost-based rate, and all other

stakeholders' rate proposals presented in the proceedings. Capacity Case (Opinion and Order at

6 Capacity Case (Entry on Rehearing at 9) (Oct. 17, 2012), IEIJ App. at 98, FE
App. at 80, OCC App. at 98; Id. (Entry on Rehearing at 7-9) (Dec. 12, 2012), IEU App. at
160-162, FE App. at 142-144, OCC App. at 182-184,
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33) (July 2, 2012), IEU App. at 77. The Commission complied with all of the procedural

requirements in R.C. 4905.26.

Both FES and IEU claim that the Commission must adhere to R.C. Chapter 4909 before

adjusting any rate that it finds to be unreasonable under R.C. 4905.26. They rely principally on

five cases.7 Those cases are distinguishable from this one. Three of those cases involved an

application in whole, or in part, under either R.C. Chapter 4909 or R.C. Chapter 4928 for rate

increases.8 The remaining two cases concerned a rate decrease under R.C. 4905.26. One was

dismissed for lacking reasonable grounds because it sought retroactive ratemaking for relief and

the other addressed a rate impacted by a change in the law that affected how the rate base calcu-

lation was made under R.C. Chapter 4909.10 None of those cases support appellants' claims that

R.C. Chapter 4909 must apply to complaint cases initiated by the Commission, when fixing a

new rate in a R.C. 4905.26 proceeding after finding the existing rate unreasonable.l'

FES Merit Brief at 35-38, citing City of Cleveland v. Pub. Util. Comm., 164 Ohio
St. 442, 442-443, 132 N.E.2d 216 (1956); Columbus S. Power Co, v. Pub. Util. Cornm.,
67 Ohio St. 3d 535, 537, 620 N.E.2d 835 (1993); Indus. Energy Users-Ohio v. Pub. Util.
Comm., 117 Ohio St. 3d 486, 2008-Ohio-990, 885 N.E.2d 195, ^ 28; and IEU Merit Brief
at 22-24, citing Lucas Cty. Commrs. v. Pub. Util. Comm., 80 Ohio St. 3d 344, 347-348
(1997); Ohio Util. Co. v. Pub, Util. Comm., 58 Ohio St. 2d 153, 12 O. 03d 167, 389 N.E.
2d 483 (1979).

8 Cit,y of Cleveland, Columbus So. Power Co., and Indus. Energy Users-Ohio.

g Lucas Cty. Commrs.
10 Ohio Util. Co.

Moreover, IEU incorrectly paraphrased Lucas Cty. Commrs. by stating the Court
there "addressed this issue and held that R.C. 4905.26 does not provide the Commission
with independent ratemaking authority." IEU Merit Brief at 23. Nowhere does the Court
say that. Each rate situation is different and the General Assembly left it to the Commis-
sion to decide when and how those sections should be applied. This case did not require
a R.C. Chapter 4909 rate case because it was limited to determining AEP-Ohio's capacity
costs. Nonetheless, the Commission considered the traditional ratemaking principles of
R.C. 4909.15 in determining those costs.
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Finally, in Ohio Util. Co.12 the Court stated that "the commission could, as it did below,

invoke its authority under R.C. 4909.15(D)(2)(b) to `fix and determine the just and reasonable

rate * * * to be *** charged * **."' " The Court made that statement in the context of finding no

distinction between the Commission initiating an investigation under R.C. 4905.26 to adjust

either a new rate not previously passed upon or an existing one previously fixed. The plain

wording of R.C. 4905.26 did not support the limitation appellant there attached to it. The Court

fiirther noted:

This joining of statutory authority to support the commission's
investigation of existing rates and subsequent substitution of new
rates was approved by the United States Supreme Court in Public
Utilities Comrn, of Ohio v. United Fuel Gas Co. (1943), 317 U.S.
456, 464. There the court was concerned with an attempt by the
commission to fix rates retroactively. To support its holding that
the commission's authority was prospective only, the court com-
bined G.C. 614-21 and 614-23 (predecessors of R.C. 4905.26 and
4909.15, respectively). We concur in this combined reading of
R.C. 4905.26 and 4909.15(D), as being appropriate in situations
such as the instant cause, and as effectuating the public interest.

There the Court affirnned the Commission's exercise of discretion to join and read R.C. 4905.26

and R.C. 4909.15 together to investigate and prospectively fix an existing rate it recently had

12 The existing rate in that case was approved January 18, 1977, upon an application
for a rate increase under R.C. 4909.1 8. However, the rate law changed and the Commis-
sion initiated its investigation on September 7, 1977 under the unique circumstance and
belief that the existing rates might not be reasonable when tested under the new law. At
the outset, the Commission indicated that the procedures of R.C. 4909.18 would be fol-
lowed in the case. However, despite problems with the utility providing necessary
information and records, the Commission found the existing rates excessive and
decreased them. Appellant there alleged that the Commission improperly used
R.C. 4905,26 to alter its January 18, 1977 rate order and asserted that only
R.C. 4909.15(E) would give the Commission that authority. The Court stated the utility
misconstrued the investigation and interpreted R.C. 4905.26 too narrowly. The Court
stated it previously found that R.C. 4905.26 was extremely broad and would permit a
"collateral attack" in many instances. Ohio Util. Co. at 153-159.

13 Ohio Util. Co. at 157.
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approved pursuant to R.C. 4909.18. The Court there found that the tie of authority by the

Commission was appropriate to address that factual situation.i4

'I'he Court in the Ohio Util. Co. case did not hold that the Commission was required to tie

R.C. 4909.15 to any situation that needed a new rate to be fixed under R.C. 4905.26. Hence, the

Court used the word "could" to indicate the Commission either can or decide not to invoke

R.C. 4909.15 in a R.C. 4305,26 proceeding. The Commission still has discretion and broad

authority to determine on a case-by-case basis whether a situation calls for it to join and read the

two statutes together for fixing a new rate under R.C. 4905.26. In this case a new capacity rate

was established by the Commission under R.C. 4905.26. No existing rate was previously estab-

lished under R.C. 4909.18 here to distinguish it from the Ohio Util. Co. case. The Commission

adhered to all requirements of R.C. 4905.26 and all parties had ample opportunity to be heard.

Even if the Commission were required to comply with R.C. 4909.15(D), after having

found existing rates to be unreasonable after a R.C. 4905.26 hearing, the Commission has done

so. It must be remembered that this case was decided only seven months after new distribution

rates were established for AEP-Ohio in In re Application of AE.1'-Uhio for an Increase in Elec-

tric DistYibution Rates, Case Nos. 1.1-351-EI.,-AIR and 11-352-EL-AIR (Opinion and Order)

(Dec. 14, 2011), as amended by Id. (Fntry Nunc Pyo Tunc) (Dec. 15, 2011). It would have been

pointless to have reproduced the same analysis that the Commission had just completed in AEP-

Ohio's distribution cases. Nothing would have changed and no purpose would have been served.

The hearings were nearly simultaneous for all three cases. The distribution rates were obviously

reasonable; the only item in question was the reasonableness of the capacity charge itself. In

14 Ohio Util. Co. at 158.
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making this capacity determination the Commission looked to the cost of providing the capacity

and the return that AEP-Ohio would earn, just as is required by R.C. 4909.15(D). There is no

dispute that the plant was used and useful on all relevant dates (rendering a date certain moot)

and annual costs were examined (establishing a test year). "I'he Commission has fully complied

with R.C. 4909.15(D) and mere substantial compliance is required. R.C. 4905.09, App. at 1.

A. The Commission's Statutory Jurisdiction

The Commission, as stated in its decision, is a creature of statute and rnayexercise only

the authority conferred upon it by the General Assembly. Capacity Case (Opinion and Order at

12) (July 2, 2012), IEU App. at 56. Also, see Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 88

(1999).

The Commission found that it had jurisdiction to establish a SCM in this case pursuant to

its general supervisory authority found in R.C. Sections 4905.04, 4905.05, and 4905.06. Capac-

ity Case (Opinion and Order at 22) (July 2, 2012), IEU App. at 66. The Court in Kazrnaier

SupeYmczrket, Inc. v. Toledo Edison Co., 61 Ohio St.3d 147, 150, 573 N.E. 2d 655, 658 (1991),

stated:

The General Assembly has created a broad and comprehensive
statutory scheme for regulating the business activities of public
utilities. R.C. Title 49 sets forth a detailed statutory framework for
the regulation of utility service and the fixation of rates charged by
public utilities to their customers. As part of that scheme, the leg-
islature created the Public Utilities Commission and empowered it
with broad authority to administer and enforce the provisions of
Title 49.

See, also, State ex rel. Columbus S. Power Company v. Fais, 117 Ohio St.3d 340, 343, 2008-

Ohio-849, 884 N.E.2d 1, 4. The Commission is not precluded from regulating wholesale rates

14



under R.C. Chapter 4905 or R.C. 4905.26, in particular.l$ Capacity Case (Entry on Rehearing at

9) (Dec. 12, 2012), IEU App. at 162. Neither R.C. Chapter 4905 nor R.C. 4905.26 prohibits the

Commission from initiating a review of a wholesale rate.16 Id. at 9-10, IEU App. at 162-163.

The Commission stated that the provisions of R.C. Chapter 4928, which provides for

market-based pricing for retail electric generation, do not apply because capacity is a wholesale

rather than a retail service.l' Capacity Case (Opinion and Order at 22) (July 2, 2012), IEU App.

at 66. Appellants assert that the Commission's authority with respect to generation service is

limited to the authorization of retail SSO rates that are established in conformance with the

requirements of R.C. 4928,141 to 4928.144. T'he Commission disagrees.

15 In Corasunzers ` Counsel, 110 Ohio St. 3d 394, OCC challenged a PUCO order
made under R.C. 4905.26 that changed the way in which Dayton Power & Light
("DP&L") could recover its billing-system costs, as a result of Senate Bill 3 ("S.B. 3"), to
provide consolidated billing for both distribution and generation services. A stipulation
approved by the PUCO allowed DP&L to recover from CRES providers' customers any
of DP&L's out-of-pocket costs resulting from the default of a CRES provider. OCC
challenged the order on grounds that the default-recovery mechanism approved by the
PUCO was unlawful because no statutory or regulatory provisions in Ohio expressly
permit that kind of financial protection to be given to an electric distribution utility
("EDU") like DP&L. The PUCO stated that the mechanism "is not prohibited by any
current statute or rule" and is in fact "permissible under the current stattitory system."
Consumers' Counsel at ^j 38. The Court affirmed the PUCO stating that the PUCO's
"legal conclusion that the provision is not unlawful is correct." Id. 1139.

16 Any limitation on the Commission's ability to review wholesale rates would arise
from federal preemption but there is no preemption issue here. The FERC has examined
the Commission's action and adopted that action as its own.

17 It should be noted that, although the Conunission was not acting under
R.C. Chapter 4928, the policy provisions of R.C. 4928,02 apply to all Commission
actions. See R.C 4929.06(A), App. at 3. See, also, IEU App. at 131.
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1. Capacity service does not meet the definition of retail elec-
tric service.

Under R.C. 4928.01(A)(27) "retail electric service" is defined as "...any service involved

in supplying or arrangint; for the supply of electricity to ultimate consumers in this state, from

the point of generation to the point of consumption." AEP-Ohio's provision of capacity to CRES

providers, as required by the Company's rRR capacity obligations, is not a retail service as

defined by R.C. 4928.01(A)(27).

The capacity service in question is not provided directly by AEP-Ohio to retail custom-

ers, but is rather a wholesale transaction between the Company and CIZES providers. Capacity

Case (Entry on Rehearing at 20, 29) (Oct. 17, 2012), IEU App. at 109. Further, capacity is not

consumed. Energy is what is actually produced and consumed. Capacity resources are physical

resources able to produce, and reserve access to, energy when needed to meet demand and relia-

bility requirements.

2. AEP-Ohio's capacity service is noncompetitive.18

As an FRR entity, AEP-Ohio is obligated to provide sufficient capacity for all connected

load, including shopping load, in its service territory. Capacity Case (Opinion and Order at 10)

(July 2, 2012), IEU App, at 54. It is the only supplier of capacity service in its service territory

18 Some terminology needs to be clarified here. "Competitive" and "noncompeti-
tive" are terms used in R.C. Chapter 4928 and each kind of service is treated differently
under that chapter. As the Commission was not acting under R.C. Chapter 4928, it was
unnecessary for the Commission to make that distinction. "Noncompetitive" is not a
term of art in the section that the Commission was acting under, R.C. 4905.26, App, at 2.
Rather, in this context, "noncompetitive" is simply the factual observation that capacity
can only be purchased from AEP-Ohio and is not available from any competitor. This
context is confirmed through testimony that AEP-Ohio is a monopoly supplier of capac-
ity in its service territory. Capacity Case (Direct Testimony of Robert B. Stoddard at 4)
(April 4, 2012) ("Stoddard Testimony"), FE Supp. at 6.
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until June 1, 2015. Stoddard Testimony at 9-10, FE Supp. at 11-12. The Commission has juris-

diction to establish a cost-based rate for a noncompetitive capacity service that is provided only

within the service territory of AEP-Ohio, and only rendered by AEP-Ohio.

The recovery of some market costs for capacity and energy, the two components of

generation, continue to be regulated by the Commission and recovered by utilities under

R.C. Chapter 4928 through the retail standard service offer. Under R.C. 4928.142(C) "[a]il costs

incurred by the electric distribution utility as a result of or related to the competitive bidding pro-

cess or to procuring generation service to provide the standard service offer, including the costs

of energy and capacity. .. shall be timely recovered through the standard service offer price."

Also, under R.C. 4928.143(B)(2)(a) an EDU can have "[a]utomatic recovery of. ..the cost of pur-

chased power supplied under the offer, including the cost of energy and capacity." Finally,

under R.C. 4928.20(J) "[o]n behalf of the customers that are part of a governmental aggrega-

tion. ..[a]ny such customer that returns to the utility. .. shall pay the market price of power

incurred by the utility... [s]uch market price shall include...capacity and energy charges."

The Commission does not dispute that capacity is a component of generation necessary to

provide competitive retail electric service to customers. But capacity in this case is different. It

is wholesale by definition and, based on the evidence, a noncompetitive service.19

Capacity and energy are components of generation historically regulated by the Commis-

sion when utility companies were vertically integrated and provided bundled services. Elyria

19 Even if R.C. Chapter 4928 applied and the service were retail, "...a noncompeti-
tive retail electric service supplied by an electric utility shall be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code and this chapter, to the extent that authority is not preempted by federal
law." R.C. 4928.05(A)(2), App, at 2-3.
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Foundry Co. v. Pub. Util. Comm.; 114 Ohio St.3d 305, 2007-Ohio-4164, 871 N:E.2d 1176, ¶ 52.

Since S.B.3 became effective energy is no longer subject to the Commission's regulation.20

Energy is a competitive service that CRES providers offer to serve shopping customers to com-

pete in Ohio. Capacity can be either a competitive or noncompetitive service and in this case it

is the latter.21 The Commission has authority to regulate a noncompetitive service.

R.C. 4928.05(A)(2), App. at 2-3.

Under R.C. 4928.05(A)(2), a noncompetitive retail electric service supplied by an electric

utility shall be subject to supervision and regulation by the Commission under R.C. Chapters

4901 to 4909 to the extent that authority is not preempted by federal law. This case deals with a

noncompetitive wholesale capacity service that FERC expressly did not preempt the Commis-

sion from regulating. In fact, FERC authorized the SCM to prevail over the federal mechanisms

FERC authorized in the RAA. FERC does not preempt the Commission in adopting the SCM

and establishing a rate for AEP-Ohio's noncompetitive wholesale capacity service.

3. The Commission's adoption of an SCM is consistent with
federal law.

Based on R.C. Chapter 4905 in combination with the Commission exercising an option

FERC authorized in the RAA for it to adopt a SCM, the Commission had authority, not

20 An exception is through the standard service offer. R.C. 4928.141, App. at 5.

21 The RAA allows any eligible load serving entity ("LSE") [including CRES
providers] within an FRR designated area [AEP-Ohio's service area] that has retail access
to establish its own FRR capacity plan [3 years in advance]. Capacity Case (Direct
Testimony of Robert B. Stoddard at 10) (April 4, 2012), FE Supp. at 12. In this case, no
CRES provider previously made this election and now CRE providers are not eligible to
make such an election until after AEP-Ohio's FRR plan ends on June 1, 2015. Id. See
March deadlines in 2009, 2010, and 2011 that CRES providers did not elect to supply
capacity for delivery years 2012-2015. Id. at Ex. RBS-2, Supp. at 72.
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preempted by federal law, to create a hybrid mechanism to fully compensate AEP-Ohio for its

capacity resources. The Commission's sole purpose in exercising jurisdiction in this case was to

establish an appropriate SCM. Capacity Case (Opinion and Order at 13) (July 2, 2012), IEU

App. at 57; Id. (Entry on Rehearing at 28) (Oct. 17, 2 012), IEU App. at 117. The Cormnission's

adoption of an SCM for AEP-Ohio was well within the bounds of its broad authority pursuant to

R.C. 4905.04, 4905.05, and 4905.06. Capacity Case (Entry on Rehearing at 9) (Oct. 17, 2012),

IEU App. at 98.

a. FERC expressly authorized, and subsequently
upheld, the SCM to prevail under the RAA.

The Commission exercised authority the FERC had recognized through the RAA. Id. at

10, IEU App. at 99. The pertinent part of PJM's tariff approved by FERC, states:

In a state regulatory jurisdiction that has implemented retail choice,
the FRR Entity must include in its FRR Capacity Plan all load,
including expected load growth, in the FRR Service Area, notwith-
standing the loss of any such load to or among atternative retail
[load serving entities] LSEs. In the case of load reflected in the
FRR Capacity Plan that switches to an alternative retail LSE,
where the state regulatory jurisdiction requires switching custom-
ers or the LSE to compensate the FRR Entityfbr its FRR capacity
obligations, such state compensation mechanism will prevail. In
the absence of a state compensation mechanism, the applicable
alternative retail LSE shall conzpensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Region, as
determined in accordance with Attachment DD to the PJM Tariff,
provided that the FRR Entity may, at any time, make a filing with
FERC under Sections 205 of the Federal Power Act [FPA] propos-
ing to change the basis for compensation to a method based on the
FRR Entity's cost or such other basis shown to be just and reason-
able, and a retail LSE may at any time exercise its rights under
Section 206 of the FPA.

RAA at 111, Sch. 8.1,J( D.8 (emphasis added), IEU Supp. at 112.

FRR entities, like AEP-Ohio, are compensated for their capacity resources under one of

tliree different options in the RAA. The SCM is one optioil. Id. Only a state can adopt an SCM
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and, if it has, that SCM prevails over the other options available in the RAA. There are no

requirements or limitations for how the SCM is structured and designed anywhere in the RAA.

Id. at 120, IEU Supp. at 121.

Absent a state-created compensation mechanism or SCM, the RAA has a default RPM

option that tracks the capacity prices established each year through PJM's capacity auctions. Id.

Before the Commission initiated this case and before AEP-Ohio filed its FERC application,

AEP-Ohio was compensated for its capacity under the default option of the RAA.

The last option under the RAA provides an FRR entity the right to petition FERC, under

Section 205 of the Federal Power Act, and to propose an alternative compensation mechanism so

long as it is just and reasonable. Id. AEP-Ohio filed its application at FERC in November 2010

requesting a change to a cost-based mechanism under Section 205 of the Federal Power Act.

That filing triggered the Commission to initiate this investigation in December 2010.

After the Commission exercised jurisdiction in this case and adopted an SCM with an

interim RPM rate, FERC denied AEPSC's Section 205 application on the basis that the Commis-

sion establislied an SCM. Capacity Case (Entry on Rehearing at 10) (Oct. 17, 2012) citiizg 134

FERC ^ 61,039 (2011), IEU App. at 99. FERC upheld the expressed provision of the RAA that

an SCM prevails over all other pricing options in PJM's taritf. FERC recently approved the

Commission's wholesale component and overall design of the SCM. See 143 FERC T 61,164

(May 23, 2013), App. at 46-54.

The SCM the Commission adopted is a hybrid charge that preserves R_PM-market pricing

for CRES providers and creates a deferral to reconcile the balance of the charge to make AEP-

Ohio whole for its incurred capacity costs. The SCM is in effect until AEP-Ohio's transition to
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full nriarket participation is complete22 and the Company no longer is subject to its FRR capacity

obligations, on or before June 1, 2015. Capacity Case (Opinion and Order at 24) (July 2, 2012),

IEU App. at 68.

The Commission's rate design in the SCM, in essence, credits the RPM market rate that

CRES providers are charged toward the $188.88/MW-day cost-based capacity rate. Any balance

of AEP-Ohio's incurred capacity costs not recovered from CRES providers, up to the ceiling of

$188.88/MW-day, is deferred and charged to retail customers. This design provides two com-

ponents that balance wholesale and retail pricing. The SCM combines these two components to

compensate AEP-Ohio for its incurred capacity costs. Now AEP-Ohio can satisfy its FRR. obli-

gations without risking financial harm.

The Commission established a capacity rate that has a wholesale and a retail component.

FERC recently reviewed and approved the wholesale component. The remaining piece to be

reviewed in this appeal is the retail component. The two components appropriately balance the

Commission's objectives of enabling AEP-Ohio to fully recover its capacity costs incurred from

carrying out its FRR obligations, while encouraging retail competition in the Company's service

territory. Capacity Case (Entry on Rehearing at 38-39) (Oct. 17, 2012), IEU App. at 127-128.

The Commission adopted an SCM that contains both a market rate for wholesale suppli-

ers, so they can compete with AEP-Ohio and a deferral for retail customers who benefit from

retail choice, reliability of service, and lower rates. The Commission protected the interests of

all stakeholders with the SCM it adopted and designed. Capacity Case (Opinion and Order at

22 This is to say the SCM will be in effect until all of the power needed for AEP-
Ohio's standard service offer is obtained through an auction process.
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36) (July 2, 2012), IEU App. at 80. The SCM is consistent with both federal and Ohio law and

policy.

b. The orders below do not conflict with any FERC
requirements. PJM Interconnection, L.L.C. and
Ohio Power Company, 143 FERC ¶ 61,164.

Several of appellants' Propositions of Law are premised on a presumed violation of some

requirement established by the FERC. See, FES 1, IEU 1.3, and III. Appellants argue that the

Commission's order either violates some provision of the RAA or requires the Commission to

interpret the RAA, It is clear now23 that these claims are baseless.

The FERC has now had the opportunity to speak to the SCM that the Commission

ordered below. It is unnecessary to recount the details of the procedures before the FERC in this

regard. These are fully explained in the Amended Motion to Dismiss of Ohio Power Company.24

Suffice it to say that the SCM adopted by the Commission in its orders below was presented to

the FERC by AEP. This was presented along with a request that the FERC approve an appendix

to the RAA which would adopt the Commission's state compensation mechanisrn. The FERC

did exactly this stating:

On March 25, 2013, American Electric Power Service Corpora-
tion, on behalf of Ohio Power Company (AEP Ohio), filed a pro-
posed appendix (Appendix) to the PJM Interconnection, L.L.C.
(PJM) Reliability Assurance Agreement (RAA). AEP Ohio
requests that the Commission confirm that the Ohio state compen-
sation mechanism is consistent with Schedule 8.I .D-FRR Capacity
Plans (Schedule 8.1) of the PJM RAA and accept the Appendix to
the RAA. In this order, we accept the proposed Appendix, to

23 The FERC's action did not become final until after the time that appellants filed
their briefs in this case.

24 Amended Motion to Dismiss of Ohio Power Company, Case Nos. 2012-
2098/2013-228 (July 16, 2013), App. at 17-42.

22



become effective August 8, 2012, subject to a compliance filing
requiring AEP Ohio to implement certain revisions to which it has
agreed.

PJM-Interconnection, L.L.C. and Ohio Power Company, 143 FERC ^, 61,164, App, at 46-54

(internal footnotes deleted).25 Lest there be any misunderstanding, the FERC, in response to

arguments made by the same parties who are appellants here, stated that: "flaving established

that the proposed Appendix accords with the RAA and the state compensation mechanism, as

detailed above, we therefore, reject the protests." Id. at 30. The FERC has determined that there

is no conflict between the RAA and the Commission's order below. Appellants' arguments to

the contrary are simply incorrect. Further the Commission was not interpreting the RAA, the

FERC was. The RAA is a FERC-approved agreement and it is for the FERC to construe it. The

FERC did so and found no disagreement between the Commission's order (the SCM) and the

RAA.

In sum, there is no disagreement and no federal issue here, The Commission's orders

below do not conflict with federal requirements and arguments to the contrary should be

rej ected.

4. The Commission's authority to adopt a Provider of Last
Resort ("POLR") charge provides an additional basis to
set a capacity rate.

Another example demonstrating Commission authority to regulate a cost-based capacity

rate is the ability to approve a charge for costs incurred by an electric distribution utility in con-

nection with the POLR function. While the retail ratemaking issues are not presented for review

in this appeal and should not be decided here, the fact is that the deferred part (retail component)

25 The compliance filing was approved on July 29, 2013. PJM Interconnection,
L.L.C. and Ohio Power Cornpany, FERC No. ER13-1164, App. at 44.
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of the SCM capacity charge is essentially a POLR charge.2G AEP Ohio's FRR capacity obliga-

tion requires the Company to provide capacity service to support all retail customers and

includes providing capacity to SSO customers and standing ready to serve shopping customers.

7'he POLR obligation to stand ready to accept returning customers is provided in R.C. 4928.14.

This Court has upheld POLR charges in prior cases and it is established that the Commis-

sion can lawfully adopt a POLR charge for an electric distribution utility. Constellation New-

Energy, Inc. v. Pub. Util. Comrn., 114 Ohio St.3d 340, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 39;

Consurneys' Counsel v. Pub. Util. Conam., 114 Ohio St. 340, 2007-Ohio-4276, 872 N:E.2d 269,

¶ 26. In AEP-Ohio's ESP 1 Case27 the POLR charge included compensation for capacity costs.

Capacity Case (Entry on Rehearing at 11-12) (Oct. 17, 2012), IEU App. at 100-101. The POLR

charge compensates the Company for the risks associated witli its obligation to stand ready to

serve returning shoppers under R.C. Chapter 4928. The SCM capacity charge compensates the

Company for its incurred costs, as an FRR entity with an obligation under the RAA, to stand

ready to supply power to CRES providers who serve their customers. It is AEP-Ohio's FRR

obligation to stand ready to supply power to CRES providers serving shopping customers.

The Court previously stated that "[w]hile the commission may allow recovery of an elec-

tric-distribution utility's [EDIJ's] noncompetitive costs that are associated with its effort to

secure competitive retail electric service in furtherance of its statutory POLR obligation, the

26 Although we must note AEP is not the provider of last resort; it is the provider of
only resort.

27 In the Matter of the Application of Columhus Southern Power Company and Ohio
Power Companv for Approval of its Electric Security Plan; an Amendment to its Corpo-
rate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case Nos.
08-917-EL-SSO and 08-918-EL-SSO (Opinion and Order at 38-40) (March 18, 2009)
("ESP 1"), App. at 14-16. See, also In re Application of Columbus S. Power Co., 128
Ohio St.3d 512, 2011-Ohio-1788.
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commission's approval must be given in accordance with R.C. Chapters 4905 and 4909." Indus.

Energ,y User-s-Ohio v. I'ub. Util. Comm., 117 Ohio St.3d 486, 2008-Ohio-990, ¶ 27. AEP-Ohio's

POLR charge is based on the right of retail customers to switch to a CRES provider and subse-

quently return to the Company for generation service under standard service offer ("SSO") rates,

which makes AEP-Ohio a default provider. In re Application of Columbus S. Power Co., 128

Ohio St.M 512, 2011-Ohio-1788, ¶ 23, The Electric Distribution Utility's (AEP-Ohio in this

case) POLR obligation is to stand ready to accept returning customers.

The Commission initially used the RPM-market rate temporarily for the SCM during the

pendency of its review in this case. The Commission believed the RPM rate was appropriate

because it was used to calculate AEP-Ohio's last POLR charge in 2009. Capacity Case (Entry at

1-2, ¶ 4) (Dec. 8, 2010), IEU App. at 182-183. An input to the POLR charge was the market

price, a large component of which was intended to reflect AEP-Ohio's capacity obligations as a

member of PJM. Capacity Case (Entry on Rehearing at 11) (Oct. 17, 2012), IEU App. at 100.

The POLR charge was approved, in part, to recover capacity costs associated with customer

shopping. Id. The Court reversed and remanded the Commission's decision on the POLR

charge in AEP-Ohio's ESP I case due to a lack of record support. In re Application of Columbus

S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788,^;¶ 24, 29 (On remand, the Court stated at

^ 30 that the commission may consider whether it is appropriate to allow AEP to present evi-

dence of its actual POLR costs).

The POLR-obligation and compensation issue was previously addressed by the Court in

AEP-Ohio's ESP I case. The concept survived review for AEP-Ohio to prove and recover its

cost-based capacity costs. Id. at ¶ 30. The difference here is that the capacity obligation in this

case arises out of the fact that AEP-Ohio is an FRR entity subject to the RAA. But as was
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demonstrated in the record of this case the wrong capacity rate ($355.72/MW-day vs.

$188>88/M1N-day) under the RAA for this service can impact competition in a utility's service

territory in a significant and negative way. This is why the Commission acted and adopted the

SCM to prevent those impacts. In any case, the record here fully supports the adopted SCM and,

unlike the decision involving AEP Ohio's prior POLR charge, there is abundant evidence sup-

porting AEP Ohio's cost incurred to provide FRR capacity service.

This Court has already recognized that EDUs may be compensated for providing POLR

service. In that circumstance the EDU is paid to act as a backstop in case a CRES provider does

not meet its obligation. The present situation is stronger than that. The capacity resources pro-

vided by AEP-Ohio, through its FRR obligation, are always committed and used to provide

energy. And not just in a default situation like POLR.

5. The Commission established a SCM charge for capacity
service that is just and reasonable.

The Commission found that RPM-based capacity pricing would be insufficient to yield

reasonable compensation for AEP-Ohio's provision of capacity to CRES providers in fulfillment

of its FRR capacity obligations. Capacity Case (Opinion and Order at 23) (July 2, 2012), IEU

App. at 67; Id. (Entry on Rehearing at 18, 31) (Oct. 17, 2012), IEU App. at 107, 120. A chart

provided in the Commission's decision shows a volatile capacity market between 2010 and

2015.28 Capacity Case (Opinion and Order at 10) (July 2, 2012), IEU App. at 54. See also, Id.

(Direct Testimony of Kelly D. Pearce at Ex. KDP-7 at 1) (Mar. 23, 2012), Supp. at 4; (Stoddard

Testiznony at Ex. RBS-6 at iv-v) (Apri14, 2012), FE Supp. at 51-53, 55, 57; Id. (Direct Testi-

mony of Jonathan A. Lesser at 32) (April 4, 2012), Supp. at 6, 7-8. The Commission noted that

28 The RPM auctions set prices three years in advance.
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the record indicated that the RPM-based price for capacity had decreased greatly since the

December 8, 2010 entry was issued and that the adjusted RPM rate currently in effect was sub-

stantially below all estimates provided by the parties regarding AEP-Ohio's cost of capacity.

Capacity Case (Opinion and Order at 22-23) (July 2, 2012), IEU App. at 66-67.

The Commission stated that the record reflected a range in AEP-Ohio's cost of capacity

from a low of $78.53/MW-day, put forth by FirstEnergy Solutions ("FES"), to the Company's

high of $355.72IMtiV-day, with Staff and the Ohio Energy Group ("OEG") offering recom-

mendations more in the middle of the range. Id. (The Commission cited AEP-Ohio Ex. 102 at

21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ESM-4; and OEG Ex. 102 at 10-11). The Commis-

sion found Staff's determination of AEP-Ohio's capacity costs to be reasonable, supported by the

evidence of record, and adopted it with modifications. Capacity Case (Opinion and Order at 33)

(July 2, 2012), IEU App. at 77.

The Conunission found that the method its Staff used for determining AEP-Ohio's capac-

ity cost was appropriate. Id. The Comniission adopted most, but not all, of the adjustments its

Staff made. For example, it agreed with the adjustments its Staff made to account for margins

from off-system energy sales and ancillary receipts. Id. at 33-35, IEU App. at 77-79; see, also,

Id. (Direct Testimony of Emily S. Medine at 14-20 and Exs. ESM-1, ESM-2, ESM-3, and ESM-

4) (May 7, 2012), Supp. at 24-30, and 35, 36-37, 38-39, 40. The Commission, however, took

issue with some of the other adjustments its Staff made. Capacity Case (Opinion and Order at

34-35) (July 2, 2012), IEU App. at 78-79.

The Court must presume that the Commission's order establishing a capacity rate for

AEP-Ohio is reasonable; it falls to the appellant to upset that presumption. See In re Application

of Columbus S. Power Co., 951 N.E.2d 751, 2011-Ohio-263$, 129 Ohio St.3d 271, citing
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Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 163 N.E.2d 167 (1959), ¶ 2 of the syllabus, E.

Ohio Gas Co. v. Pub. Util. Comm., 137 Ohio St. 225, 28 N.E.2d 599 (1940).

In conjunction with this finding, the Commission found that AEP-Ohio did not demon-

strate that its proposed charge of $355.721MW-day fell within the zone of reasonableness, nor

did it believe that FES' proposed charge of $78.53-NW-day would result in reasonable compen-

sation for the Company's FRR capacity obligations. Capacity Case (Opinion and Order at 33)

(July 2, 2012), IEU App, at 77.

The Commission has an obligation under R.C. 4905.22 to ensure that all charges for ser-

vice are just and reasonable and not more than allowed by law or by order of the Commission.

Id (Entry on Rehearing at 28) (Oct. 17, 2017), IEU App, at 117. The Commission is vested with

exclusive initial jurisdiction over nlatters specified in R.C. 4905.22 and R.C. 4905.26, concern-

ing a public utility's rates and charges. State ex rel. Colunzbus S. Power Co. v. Fais, 117 Ohio

St. 3d 340, 2008-Ohio-849.

There is a cost for AEP-Ohio to discharge its FRR obligation by providing capacity

resources to support shopping load. The evidence made clear that if AEP-Ohio had only

received RPM pricing for its capacity between August 2012 and May 31, 2015, part of its

incurred costs would not have been reimbursed. The evidence showed that RPM pricing in this

time period was not compensatory to AEP-Ohio for its capacity. The SCM relieves AEP-Ohio

from providing the use of its assets at a rate below its costs.

The Commission found that, if RPM market pricing was adopted, AEP-Ohio would have

earned a return on equity of 7.6% in 2012 and a return on equity of only 2.4% in 2013. Capacity

Case (Opinion and Order at 23) (July 2, 2012), IEU App. at 67, FE App, at 49. See, also, Id.

(Direct Testimony of William Allen at 3-5, Ex. WAA-1) (Mar. 23, 2012), Supp. at 76-78, 79; Tr.
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III at 701, Supp. at 74. Moreover, the Company's earnings would have suffered a $240 million

decrease between 2012 and 2013. Id.

When the Commission considered this return on equity it did not violate the separation

mandate of R.C. 4928,17 becatise the Commission did not mix regulated and unregulated ser-

vices.29 FES's allegation to the contrary is without merit. Also, FES's anti-competitive claim

that AEP-Ohio's assets will be owned by an unregulated affiliate come January 1, 2014 and will

be subsidized under the SCM capacity rate until June 1, 2015 is also without merit. AEP-Ohio's

FRR obligation ends June 1, 2015 and it, not the. unregulated affiliate, will remain obligated and

accountable to PJM for the capacity service until that date. The obligation does not transfer to

the unregulated affiliate come January 1, 2014.

One area in which the Court has "consistently deferred to the expertise of the commis-

sion" is in determining rate-of return matters. In re Application of Columbus S. Power Co., 134

Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276 citing Ohio Edison Co. v. Pub. L'til. Comm.,

63 Ohio St.3d 555, 561, 589 N.E.2d 1292, fn. 3 (1992). "Limited judicial review of a rate of

return determination is sound" because "cost of capital analyses *** are fraught with judgments

and assumptions." Consumers' Counsel v. Pub. Util. Comm., 64 Ohio St.2d 71, 79, 413 N.E.2d

799 (1980), quoting In re Dayton Power &Light Co., Case No. 78-92-EL-AIR (Opinion and

Order at 26) (Mar. 9, 1979).

R.C. Chapters 4905 and 4909 require the Commission to use traditional rate base/rate of

return regulation in approving a cost-based rate that is just and reasonable and consistent with

29 The appropriate remedy/relief for appellants' claim asserting a violation of
R.C. 4928.17 is available to appellants through a complaint action under R.C. 4905.26.
R.C. 4928.18(B), App. at 6.
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R.C. 4905.22. Capacity Case (Opinion and Order at 22) (July 2, 2012), IEU App. at 66. The

Commission, establishing this new rate under the broad discretion provided it under

R.C. 4905.26, was not required to follow the procedural requirements of R.C. Chapter 4909 and

conduct a full-blown traditional base rate proceeding.

The case was not about a rate increase. AEP-Ohio's capacity service and rate had not

previously been addressed in any Commission-approved tariff. Nonetheless, the record in this

case confirms that the adjudicatory process was more than adequate. The parties participated in

extensive discovery, written testimony, oral testimony, cross examination, presentation of evi-

dence through hearing exhibits, and additional argument through paper briefings.

In traditional rate cases, the procedural requirements of R.C. 4909.18 apply to increases

of an "existing" rate charged by a utility. Consumers' Counsel v. Pub. Util. Comm., 111 Ohio

St.3d 300, 305, 2006-Ohio-5789, 856 N.E. 2d 213. The Commission has discretion under

R.C. 4909.18 in determining whether an application seeks a rate increase. Id. Here, the

Commission decided that the requirements of R.C. 4909.18 did not apply to its investigation and

adoption of AEP-Ohio's capacity charge.

AEP-Ohio's proposed rate failed to credit off-system market sales of energy and ancillary

services that the Company made with its generating assets paid for by ratepayers. Capacity Case

(Opinion and Order at 34) (July 2, 2012), IEU App. at 78. See, also, Id. (Direct Testimony of

Kelly D. Pearce at 13) (Mar. 23, 2012), Supp. at 2. This is a significant shortcoming. It would

mean that AEP-Ohio's capacity customers would bear the entire cost of supporting its generating

facilities while not using all of them. AEP-Ohio also uses these facilities to niake off-system

sales, with the cost already paid by its capacity customers. Not excluding off-system energy

sales and ancillary services inflated the Company's capacity price and would have overcompen-
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sated AEP-Ohio. Id. (Direct Testimony of Ryan T. Harter at 5-6) (April 16, 2012), Supp. at 42-

43; see, also, Stoddard 'Testimony at 40, FE Supp, at 42.

The Commission stated that the $188.88/MW-day capacity charge it approved should

reasonably and fairly compensate AEP-Ohio and ensure the Company's ability to earn an ade-

quate return on its investment, as well as enable the further development of competition in the

Company's service territory. Capacity Case (Opinion and Order at 35-36) (July 2, 2012), IEU

App. at 79-80.

Appellants are asking this Court to reweigh the evidence and substitute its judgment for

that of the Commission in determining what is a just and reasonable rate for AEP-Ohio's capac-

ity resources. The Court has previously stated that was not the prerogative of the Court in PUCO

appeals. See Payphone Assn, of'Ohio v. Pub. Util. Comm., 109 Ohio St.3d 453, 2006-Ohio-

2988, 849 N.E.2d 4, mi; 16.

6. The Commission must regulate to ensure effective
competition and prevent market power by any single util-
ity.

AEP-Ohio asked FERC to approve a $355.72 MW-day charge to CRES providers. As an

FRR entity under the RAA, AEP-Ohio is the only supplier to CRES providers. This rate would

have severely and negatively impacted retail choice and competition in AEP-Ohio's service ter-

ritory. (Stoddard Testimony at 18) (April 4, 2012), FE Supp, at 20 ("retail competition in AEP-

Ohio's service territory would collapse"); Capacity Case (Testimony of Tony C. Banks at 3)

(April 4, 2012), FE Supp. at 71 (AEP-Ohio's proposed capacity pricing 4'is anti-competitive");

Id. (Direct Testimony of the Belden Brick Company at 4) (Apri15, 2012), Supp, at 67 ("AEP-

Ohio's proposal inhibits customers' ability to shop for alternative suppliers and save money").
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The Commission is obligated to ensure effective competition in the provision of retail

service and ensure retail electric service consumers' protection against a utility company acquir-

ing market power pursuant to R.C. 4928.02(H) and (I). The Commission is obligated under

R.C. 4928.06 to ensure that the policy specified in R.C. 4928.02 is effectuated.

In Consumers' Counsel v. Pub. Util. Comm., 1 I 1 Ohio St.3d 300, 2006-Ohio-5789, 856

N.E.2d 213,J( 44, the Court stated it "recognized the commission's duty and authority to enforce

the competition-encouraging statutory scheme of S.B. 3, and we have accorded due deference in

this regard to the commission's statutory interpretations and expertise in establishing and modi-

fying rates," citing Migden-Ostrander v. Pub. Util. Comm., 102 Ohio St.3d 451, 2004-Ohio-

3924, 812 N.E.2d 955, ^ 23. Furthermore, undez: R.C. 4928.06(E)(1), the Commission has

authority under R.C. Chapters 4901 to 4909 to resolve abuses of market power by any electric

utility that interferes with effective competition in the provision of retail electric service.

Under the SCM-capacity rate CRES providers will only be charged the RPM rnarket

price to further the development of competition, which was a primary objective of the Commis-

sion. Capaeity Case (Opinion and Order at 23) (July 2, 2012), IEU App. at 67. It was the

Commission's belief that RPM-based capacity pricing would stimulate true competition among

suppliers in AEP-Ohio's service territory. Id. The Commission also believed that RPM-based

capacity pricing would facilitate AEP-Ohio's transition to full participation in the competitive

market, as well as promote shopping. Id.
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Proposition of Law No. II:

The Commission shall not authorize the receipt of transition revenues
or any equivalent revenues by an electric utility except as expressly
authorized in sections 4928.31 to 4928.40 of the Revised Code and it
has not done so. R.C. 4928.38, App. at 11.

Appellant IEU claims that the Commission has authorized the collection of transition

revenues in violation of R.C. 4928.38. Appellant is incorrect. The case below had nothing what-

ever to do with transition revenues.

Transition revenues were a facet of the restructuring that occurred in the year 2000 when

electricity competition was first permitted in Ohio. Per statute 30, the then-existing rates were to

be broken up, "unbundled", into components. First the charges set by the FERC that were

included within the tlien-existing rates were to be broken out into a component called "transmis-

sion.'° R.C. 492$.34(A)(l), App, at 7. Then the portion of the then-existing rates associated with

providing distribution service was to be broken out into a componezit called "distribution."

R.C. 4928.34(A)(2), App. at 7. What remained was termed "generation." R.C. 4928.34(A)(4),

App, at 7. The sum of the transmission, distribution, and generation charges equaled the then-

existing rates. R.C. 4928.34(A)(6), App. at 8. For a customer who continued to purchase her

power through the electric distribution utility (EDU), although the appearance of her bill woz.7ld

change, the total of the charges would not. For a customer who chose to purchase power from an

alteriiative supplier, that customer would no longer pay the generation charge.

The General Assembly recognized that this system would allow customers who shopped

to avoid paying what were termed "stranded costs." These were the amounts of money invested

by the EDUs in reliance upon the continuation of a regulated market for electricity which the

30 "I'here were many nuances in the restructuring process which are not relevant to
the current discussion and are, therefore, ignored.
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EDUs would not be able to recoup from retail customers in the new, unregulated electricity mar-

ket. To remedy this perceived problem, the General Assembly atithorized the Commission to

identify the amounts that might be stranded, terming them "transition costs," and allowing the

imposition of "transition charges" on retail customers to collect them. R.C. 4928.39, 4928.37,

App. at 11, 9-11. Thus the EDU's investment would not be stranded and it would have an

". .. opportunity to receive transition revenues that may assist it in making the transition to a fully

competitive retail electric generation market." R.C. 4928.37(A), App. at 9-11. The end result of

all of this was that a shopping customer would avoid paying the generation charge but would see

a portion of this back in the form of a transition charge.

None of the above had anything to do with AEP-Ohio either then or now. The AEP-Ohio

EDUs31 neither sought, nor received, authorization to impose a transition charge on shopping

customers during the restructuring process.32 Further, it received nothing of the sort in the case

below.

A "transition charge" was (1) a portion of a previously-existing rate; (2) for electricity;

(3) charged to a shopping customer; (4) at retail; (5) to aid the EDU to move to a competitive

energy market; (6) by reducing or eliminating stranded costs. As should be clear, none of this

has anything to do with the case below. The case below concerns capacity not electricity.

Capacity is a monopoly service, only AEP-Ohio provides capacity.33 The transition to a

31 There were two at the time, Ohio Power Company and the Columbus Southern
Power Company. These have subsequently been merged.

32 Per statute, transition charges were tacitly included in the unbundled rates that the
non-shopping customers continued to pay. R.C. 4928.37(A)(1)(b), App. at 10. This had
little meaning for the non-shopping customers as their overall rates did not change.

33 As has been noted, AEP-Ohio is the monopoly provider of capacity in its service
territory until the end of the FRR period.
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competitive energy market occurred years ago. What the Commission was concerned about

below was the continuation of an existing competitive market not transition. The charge is a

wholesale rate not a retail rate. There is nothing about stranded costs in the Commission's anal-

ysis. Rather the Commission set a cost-based rate as is appropriate for a non-competitive ser-

vice. The capacity charges established below are not made on retail customers, they are imposed

on competitive suppliers. There is no correlation between transition charges and the Commis-

sion's decision below.

The Commission has explained its reasoning stating:

The Commission disagrees that the Interim Relief Entry authorized
the recovery of transition costs. We do not believe that the capac-
ity costs associated with AEP-Ohio's FRR obligations constitute
transition costs. Pursuant to Section 4928.39, Revised Code, tran-
sition costs are costs that, among meeting other criteria, are
directly assignable or allocable to retail electric generation service
provided to electric consumers in this state. AEP-Ohio's provision
of capacity to CRES providers, as required by the Company's FRR
capacity obligations, is not a retail electric service as defined by
Section 4928.01 (A)(27), Revised Code. The capacity service in
question is not provided directly by AEP-Ohio to retail customers,
but is rather a wholesale transaction between the Company and
CR.ES providers. Because AEP-Ohio's capacity costs are not
directly assignable or allocable to retail electric generation service,
they are not transition costs by definition. IEU's assignnlent of
error should be denied.

Capacety C'crse (Entry on Rehearing at 19-20,^, 52) (Oct. 17, 2012), IEU App. at 108-109. Fur-

ther the Conunission stated:

As previously discussed, the Commission does not believe that
AEP-Ohio's capacity costs fall within the category of transition
costs. Section 4928.39, Revised Code, defines transition costs as
costs tliat, among meeting other criteria, are directly assignable or
allocable to retail electric generation service provided to electric
consumers in this state. As we have determined, AEP-Ohio's pro-
vision of capacity to CRES providers is not a retail electric service
as defined by Section 4928.01(A)(27), Revised Code. It is a
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wholesale transaction between AEP-Ohio and CRES providers.
IEU's request for rehearing should thus be denied.

Id. at 56-57,^j 141, IEU App. at 145-146.

In sum, the claim that the charges set below are "transition charges" has no basis whatso-

ever.

Proposition of Law No. III:

The Commission lawfully authorized AEP-Ohio to defer actual
incurred capacity costs not recovered from CRES providers during the
ESP period up to the cost of $188.88/MW-day.

In its capacity order, the Commission: (1) adopted an SCM that directs AEP-Ohio to

charge CRES providers RPM-based pricing for the capacity it supplies to them, (2) stated that it

would authorize AEP-Ohio to modify its accounting procedures to defer incurred capacity costs

not recovered from CRES providers during the ESP period up to the cost of $188.88/MW-day,

and (3) stated that it would establish an appropriate recovery mechanism for such deferred costs

and address any additional financial considerations in the ESP 2 proceeding. Capacity Case

(Opinion and Order at 23) (July 2, 2012), IEU App. at 67. OCC and IEIJ claim the Commission

lacks authority to create the deferrals with carrying charges, the deferrals violate Ohio policy,

and their due process rights were violated. These claims are unfounded.

A. OCC's Proposition of Law No. 2 should be dismissed and be consid-
ered instead in the pending ESP 2 Appeal where OCC has preserved
the issue in its notice of appeal.34

OCC's Proposition of Law No. 2 specifically challenges the Commission's decision to

allow AEP-Ohio to defer capacity costs not recovered from CRES providers. QCC First Briefat

34 The Commission moved for dismissal of OCC's Proposition of Law No. 2 in the
"Joint Motion to Dismiss of Ohio Power Company and The Public Utilities Commission
of Ohio" that was filed on August 14, 2013 and is still pending before the Court.
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19-20. The Commission, under R.C. 4905.13, authorized AEP-Ohio to modify its accounting

procedures to defer capacity costs not recovered from CRES providers, but expressly stated that

the recovery mechanism would be established in the ESP 2 proceeding. Id.

OCC now seeks to challenge the deferral recovery mechanism in this appeal. 13tit that

issue is not subject to review in this appeal because the Commission did not establish the deferral

recovery mechanism here. Rather, the Commission established the recovery mechanism in the

ESP 2 case, where OCC has separately appealed the same issue to this Court." The ESP 2

appeal is where OCC's challenge to the deferral recovery mechanism should be addressed.

This Court should not address the merits of a Proposition of Law challenging actions that

the Commission did not actually take in the proceeding being appealed from. The Court should

dismiss OCC's Proposition of Law No. 2 because the deferral recovery mechanism was estab-

lished in the ESP 2 case - not the underlying docket.

B. The Commission has statutory authority to create the capacity-cost
deferrals. 36

The Commission can authorize accounting deferrals with carrying charges under

R.C. 4905.13 as part of its general jurisdiction over utilities. R.C. 4905.13 states:

The public utilities commission may establish a system of accounts
to be kept by public utilities or railroads, including municipally
owned or operated public utilities, or may classify said public util-
ities or railroads and establish a system of accounts for each class,
and may prescribe the manner in which such accounts shall be
kept. * * * The commission may prescribe the forms of accounts,
records, and memorandums to be kept by such public utilities or

35 See Ohio Supreme Court Case No. 2013-0521 (OCC Notice of Appeal filed
May 23, 2013).

36 T'he Commission did not authorize the capacity cost deferrals under
R.C. 4928.144 because R.C. 4928.141 through R.C. 4928.143 did not apply to this case.
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railroads, including the accounts, records, and memorandums of
the movement of traffic as well as of the receipts and expenditure
of moneys, and any other forms, records. and memorandums which
are necessary to carry out Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code. * * * The public
utilities commission may, after hearing had upon its own motion or
complaint, prescribe by order the accounts in which particular
outlays and receipts shall be entered, charged, or credited, Where
the public utilities commission has prescribed the forms of
accounts, records, or memorandums to be kept by any public utility
or railroad for any of its business, no such public utility or railroad
shall keep any accounts, records, or memorandums for such busi-
ness other than those so prescribed. * * *

R.C. 4905.13, App. at 1. The Conunission cited R.C. 4905.13 as the basis for the deferrals

authorized in its decision. Capacity Case (Opinion and Order at 23) (July 2, 2012), IEU App. at

67. The Commission has broad supervisory authority under R.C. 4905.13 to authorize both the

deferrals and the associated carrying costs. This Court has often afforded broad deference to the

Commission's expertise in interpretation and application of statutes that deal with utility rate

matters. Migden-Ostrander v. Pub, Util. Comm'n, 102 Ohio St.3d 451, 2004-Ohio-3924, 812

N.E.2d 955. Therefore, the Commission had the requisite authority to authorize the deferrals

under R.C. 4905.13. The claims by OCC and IEU to the contrary are without merit.

C. The capacity-cost deferrals ordered by the Commission satisfy Ohio's
policy goals.

The Commission's decision achieves Ohio's policy goals as Ohio transitions into a fully

competitive market for electricity suppliers. The Commission stated in its entry on rehearing:

"we believe that a capacity charge assessed to CRES providers on the basis of RPM pricing will

advance the development of true competition in AEP-Ohio's service territory." Capacity Case

(Entry on Rehearing at 40) (Oct. 17, 2012), IEU App, at 129. (JCC and IEU argue that the defer-

rals create anticoznpetitive subsidies that harm customers in violation of policies set forth in R.C.

4928.02(A), (H), (L) and R.C. 4928.06. On the contrary, the Commission's decision, which
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includes deferrals, satisfies state policy by moving Ohio to a fully competitive market. The

Commission established an SCM for AEP-Ohio that reasonably and fairly compensates the

Company without significantly undermining the Company's ability to earn an adequate return on

its investment. Capacity Case (Opinion and Order at 22, 36) (July 2, 2012), IEU App. at 66, 80.

The order only authorized AEP-Ohio to charge CRES providers RPM-based pricing for capacity.

'I'he SCM involves both a wholesale component (RPM pricing to CRES providers) and a retail

component (the retail recovery determined in the ESP 2 decision). Id at 23-24, IEU App. at 67-

68.

Contrary to claims by IEU and OCC, the Commission's decision does not create an anti-

competitive subsidy.37 The $188.88/RPM differential from AEP-Ohio's costs is funded by all

customers because all customers benefit from the opportunity to shop afforded by RPM-priced

capacity. Id. at 23, IEU App. at 67. And it is reasonable for all customers, whether they shop or

not, to fund the $188.88/RPM differential because all customers are benefiting from the associ-

ated capacity.3s

37 In Consumers' Counsel, 110 Ohio St. 3d 394, QCC challenged a PUCO order
made under R.C. 4905.26 that changed the way in which Dayton Power & Light
("DP&L") could recover its billing-system costs, as a result of S.B. 3, to provide consoli-
dated billing for both distribution and generation services. Initially, CRES providers
were to be charged for the billing-system changes, but CRES providers complained the
charges would discourage shopping and constituted a barrier to competition. PUCO
approved our agreement that reduced the DP&L charge to CRES providers and allowed
DP&L to recover from all of its customers the balance of those costs of the billing-system
changes. Shifting those costs would foster competition and make it easier for CRES pro-
viders to offer savings to customers. Consumers' Caunsel, 110 Ohio St. 3d 394 at 1; 31.
The reduced charge to CRES providers removed a significant barrier to competition.
"[l]t is reasonable to ask all customers to pay for that benefit." Id. atT 22.

38 OCC's claim that approval of the capacity deferrals violated the regulatory princi-
ple of cost causation is without merit. Marketers did not cause AEP-Ohio to have an
unreasonable RPM rate to compensate the Company for its incurred capacity costs. A

(footnote continued on next page)
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In the ESP 2 case, the Commission found that "as a result of the Capacity Case, custom-

ers may be able to lower their bill impacts by taking advantage of CRES provider offers allowing

customers to realize savings that may not have otherwise occurred without the development of a

competitive market." ESP 2 Case (Opinion and Order at 76) (Aug. 8, 2012), OCC App. at 271.

'I'he Commission further found that the Retail Stability Rider ("RSR"), including the capacity

deferrals, enabled all of AEP-Ohio's customers to receive substantial and valuable benefits that

would not otherwise be achieved:

[W]hile the RSR and the inclusion of the deferral within the RSR
are the most significant cost associated with the modified ESP, but
for the RSR it would be impossible for AEP Ohio to completely
participate in full energy and capacity based auctions beginning in
June 1, 2015. Although the decision for AEP Ohio to transition
towards competitive market pricing is something this Comniission
strongly supports and the General Assembly anticipated in enact-
ing Senate Bill 221, the fact remains that the decision to move
towards competitive market pricing is voluntary under the statute
and in the event this ESP is withdrawn or even replaced with an
MRO, there is no doubt that AEP Ohio would not be fully engaged
in the competitive marketplace by June 1, 2015.

Icl. at 76, OCC App. at 311. As the Commission has determined, the creation of the capacity

deferrals is intended to benefit all AF,P-Ohio customers, not just shopping customers or CRES

providers. OCC's claims that the difference between $188.88/MW-day and RPM pricing is

solely an obligation of CRES providers are without merit,

(footnote continued from previous page page)

volatile RPM market did. Marketers did not cause competition in. AEP-Ohio's service
territory to be at risk - AEP-Ohio did with its filing at FERC. Contrary to OCC's claim,
the Commission did not violate its precedent.
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OCC further asserts the deferral is unreasonable because it resulted in harm to AEP-

Ohio's customers. OCC cites to the Elyria Foundry case in support of its anticompetitive sub-

sidy and harm arguments. C)CC First Briefat 25-26. In Elyria Foundry, this Court found that

the Commission violated R.C. 4928,02(G) - now R.C. 4928.02(11) - when it gave FirstEnergy

authority to collect deferred costs in future distribution cases. Elyria Foundry v. Pub. Util.

Comm., 114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176,1( 70.

Unlike Elyria, the Commission's decision here does not create an anticompetitive sub-

sidy. In Elyria, the rate-certainty plan the Commission approved allowed FirstEnergy to defer

recovery of the increased cost of fuel used for providing generation service and later collect the

cost through distribution-service base rates in future FirstEnergy distribution rate cases. If fuel-

cost increases were less than the revenues collected through the fiiel-recovery mechanism in each

year of the rate-certainty plan, the excess revenues would be applied to reduce the distribution-

expense deferrals.

Fuel is an incremental cost component of generation service. The deferral in Elyria cre-

ated an anticompetitive subsidy because: (1) the rate-certainty plan created the mechanism

allowing FirstEnergy to partially recover its fuel-cost increases; (2) using that mechanism,

FirstEnergy was allowed to recover a generation-cost component in a future distribution rate

case, or alternatively applying generation revenues (competitive retail electric service) to reduce

distribution expenses (noncompetitive retail electric service); and (3) the Court held that the

Commission's accounting order authorizing the increased fuel-cost deferrals was conclusive for

ratemaking purposes and ripe for its consideration.

This case is distinguishable from Elyria in the following ways. AEP-Ohio's capacity is a

noncompetitive wholesale service governed by R.L. Chapter 4905 and R.C. 4905.26, in particu-
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lar. R.C. Chapter 4928, which governs competitive electric services, does not apply to this case.

The Commission authorized the deferral by an accounting order pursuant to R.C. 4905.13. The

accounting deferral does not provide for generation cost recovery in a subsequent distribution or

transmission rate case, so there is no cross-subsidization between two of the three major electric-

service components. The mechanism for the recovery of the deferral was created in AEP-Ohio's

ESP 2 case, so the ratemaking effect of the accounting order must be reviewed in the ESP 2

appeal now pending.

OCC's reliance on Elyria is wrong. Likewise, OCC's cost causation arguments are mis-

guided for similar reasons. ®CC First Briefat 26-27. The deferral benefits all stakeholders,

including all retail customers, not just shopping customers and CRES providers.

D. The Commission properly determined that the capacity-cost deferrals
and related carrying costs should be addressed in AEP-Ohio's ESP 2
case.

The Commission's decision to address the recovery mechanism for the deferral in the

ESP 2 case in order to "effectively consider how the deferral recovery mechanism would fit

within the mechanics of AEP-Ohio's ESP 2" was within its broad discretion to manage its dock-

ets, Capacity Case (Entry on Rehearing at 53-54) (Oct. 17, 2012), IEU App. at 142-143. This

Court has recognized that the Commission is vested with broad discretion to manage its dockets

so as to avoid undue delay and the duplication of effort, including the discretion to decide how,

in light of its internal organization and docket considerations, it may best proceed to manage and

expedite the orderly flow of its business, avoid undue delay, and eliminate unnecessary duplica-

tion of effort. Dz^f v. Pub. UUtil. Comm., 56 Ohio St.2d 367, 379, 384 N.E.2d 264, 275 (1978);

Toledo Coalition far° Safe Energy v. Pub, Util. Comm., 69 Ohio St.2d 559, 560 (1982). The

Commission enjoys broad authority in the conduct of its business. Weiss v. Pub. Util. Comm., 90
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Ohio St.3d 15, 2000-Ohio-491, 734 N.E.2d 775, citing Duff v. Pub. Util. Comm., 56 Ohio St. 2d

367, 379, 384 N.E.2d 264, 275 (1978).

Because the Commission considered the mechanics of the deferrals in another proceed-

ing, IEU argues that its due process rights were violated. IEIJ is wron.g. `The Commission, in its

entry on rehearing, found that the arguments regarding the mechanics and recovery of deferrals

"were prematurely raised in this case." Capacity Case (Entry on Rehearing at 51) (Oct. 17,

2012), IEU App, at 140. T'he Commission stated:

The [July 2, 2012] Capacity Order did not address the deferral
recovery mechanism. Rather, the Commission merely noted that
an appropriate recovery mechanism would be established in the
ESP 2 Case and that any other financial considerations would also
be addressed by the Commission in that case. The Commission
finds it unnecessary to address arguments that were raised in this
proceeding merely as an attempt to anticipate the Commission's
decision in the ESP 2 Case.

Id. Any arguments relating to the deferral were more appropriate for the ESP 2 case. IEU was a

party to the ESP 2 case and had the full opportunity to challenge the mechanics of the deferrals

in that case.

Moreover, the Commission did not change retail rates in this proceeding and IEU suffers

no harm resulting from the decision. The ESP 2 docket is where the Commission adopted the

Retail Stability Rider (RSR), in part to coinpensate AEP-Ohio for the capacity deferral author-

ized in the case below. Accordingly, the Commission lawfully rejected any substantive deferral

arguments as being premature.

IEU also takes issue with the Commission's decision authorizing AEP-Ohio to collect a

carrying charge on the deferral. 'The Commission stated:

Regarding the specific carrying cost rates authorized, the Commis-
sion finds that it was appropriate to approve the WACC rate until
such time as the recovery mechanism was established in the ESP 2
Case, in order to ensure that AEP Ohio was fully compensated, and
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to approve the long-term debt rate from that point forward. As we
have noted in other proceedings, once collection of the defez-red
costs begins, the risk of non-collection is signif'icantly reduced. At
that point, it is more appropriate to use the long-term cost of debt
rate, which is consistent with sound regulatory practice and Com-
mission precedent. In any event, as AEP-Ohio notes, OCC's
argument is moot. Because the SCM took effect on the same date
on which the deferral recovery mechanism was approved in the
ESP 2 Case, there was no period in which the WACC rate applied.
Accordingly, OCC's and IEU's assignments of error should be de-
nied.

Id. at 43-44, IEt1 App. at 132-133. In the Opinion and Order, the Commission recognized that

"AEP-Ohio should be authorized to collect carrying charges on the deferral based on the Com-

pany's weighted average cost of capital ["WACC"], until such time as a recovery mechanism is

approved in 11-346 * * * [.]" Id. (Opinion and Order at 23) (July 2, 2012), IEU App. at 67

(emphasis added). The SCM and associated deferral did. not go into effect until August 8, 2012.

Id. at 38, IEU App. at 82. On the same day, the Commission approved a recovery mechanism in

the Company's ESP 2 proceeding. Because recovery was approved on August 8, 2012, at the

same time the new capacity pricing became etfective, the WACC carrying charge was not trig-

gered. Rehearing of that portion of the Commission's decision was, therefore, unwarranted.

Proposition of Law No. IV:

Mootness and the prohibition against retroactive ratemaking compel
dismissal of IEU's Propositions of Law No. 6, 7, and 8.39

IEU's Propositions of Law Nos. 6, 7, and 8 all attack interini rates for capacity that are no

longer being charged. AEP-Ohio has not charged any CRES providers (including IEU) the

interim capacity prices since August 2012, when the interim capacity pricing mechanism expired

39 The Commission moved for dismissal of IEU's Propositions of Law 6, 7, and 8 in
the "Joint Motion to Dismiss of Ohio Power Company and T'he Public Utilities Commis-
sion of Ohio" that was filed on August14, 2013 and is still pending before the Court.
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and was replaced by the rates authorized by the Commission in the ESP 2 proceeding. ESP 2

(Opiriion and Order at 79) (Aug. 8, 2012), OCC App, at 314; see also, Capacity Case. (Entry on

Rehearing) (Aug. 15, 2012), IEU App. at 185-186. Although IEU sought rehearing with respect

to the March 7 and May 30 Commission Entries establishing and continuing the interim capacity

pricing mechanism, IEU did not request stays of those entries or post the bond required to obtain

a stay pursuant to R.C. 4903.16.

IEU inlproperly seeks an advisory opinion of this Court by challenging the Commission's

March 7 and May 30 Entries authorizing interim rates in its Propositions of Law Nos. 6, 7, and 8.

IEL7 First Briefat 42-46.40 IEU further asserts that AEP-Ohio should refund a "portion of capac-

ity charges in place since January 2012 or credit the excess collection against regulatory asset

balances otherwise eligible for amortization through retail rates and charges." Id. at 45. IEU

therefore seeks a refund for rates that are no longer being collected and that were already paid.

Appellate courts may review only live controversies. When circumstances prevent an appellate

court from granting relief, the mootness doctrine precludes consideration of the issues in the

case. Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 103 Ohio St.3d 398, 2004-Ohio-5466,

816 N.E.2d 238,1[ 15-16. As the Court has noted "[i]n the absence of the possibility of an effee-

tive remedy, this appeal constitutes only a request for an advisory ruling from the court." Id. at

40 In its Proposition of Law No. 6, IEU contends that the Commission's March 7 and
May 30 Entries are unlawful and unreasonable. ILU Merit Br. at 42-43. In its seventh
Proposition of Law, IEU complains that the interim rates were not based upon the record
from the capacity proceeding. Id. at 43-45. And in its Proposition of Law No. 8, IEU
posits that the Court should direct the Commission to refund what IEU characterizes as
the "above-market charges AEP Ohio collected" while interim rates were in place. Id. at
45-46.
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In this case, IEU can no longer challenge the interim rates as those rates have been paid

and this Court cannot reinstitute an expired rate. Even where rates are still being collected, such

retroactive refunds are barred by the prohibition against retroactive ratemaking. In re Applica-

tion nfColumbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655,T, 15.

A. The Commission lawfully authorized AEP-Ohio's temporary tvcro-
tiered rates through its entries.

The Commission properly rejected IEU claims that the relief granted in the Interim Relief

Entry was not based on record evidence. The Commission relied on the record evidence from

the ESP 2 case and other consolidated records. The Commission stated:

The present case was consolidated with the ESP 2 Case and the
other consolidated cases for the purpose of considering the ESP 2
Stipulation. As we noted in the Interim Relief Entry, the testimony
and exhibits admitted into the record for that purpose remain a part
of the record in this proceeding. Although the Comm.ission subse-
quently rejected the ESP 2 Stipulation, that action did not purge the
evidence from the record in this case. It was thus appropriate for
the Commission to rely upon that evidence as a basis for granting
AEP-Ohio's motion for interim relief

Capcac.ity Case (Entry on Rehearing at 16) (Oct. 17, 2012), IEU App, at 105. From the evidence

in the consolidated records, the Commission reasonably concluded that an SCM based on the

current RPM pricing could risk an unjust and unreasonable result for AEP-Ohio, The Commis-

sion stated that:

[I]n the Interim Relief Entry, the Commission cited three reasons
justifying the interim relief granted, specifically the elimination of
AEI'-Ohio's POLR charge, the operation of the pool agreement,
and evidence indicating that RPM-based capacity pricing is below
the Company's capacity costs. * * * Although the Commission
determined that A1;P-Ohiio's POI^^R charge was not supported by
the record on remand, nothing in that order negated the fact that
there are capacity costs associated with an electric distribution
utility's POLR obligation and that such costs may be properly
recoverable upon a proper record. [Footnote omitted]. Having
noted that AEP-Ohio was no longer receiving recovery of capacity
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costs through the POLR charge, the Commission next pointed to
evidence in the record of the consolidated cases indicating that the
Company's capacity costs fall somewhere within the range of
$57.35/MW-day to $355.72/MW-day, as a merged entity. Finally,
we noted that, although AEP-Ohio may sell its excess supply into
the wholesale market when retail customers switch to CRES pro-
viders, the pool agreement limits the Company's ability to fully
benefit from these sales, as the margins must be shared with its
affiliates. * * *

Id. at 17, IEU App. at 106. In considering the above evidence, the Commission approved the

two-tier capacity pricing mechanism on an interim basis, with the first tier set at $1461MW-day

and the second tier fixed at $255/MW-day, representing a reasonable charge in the mid portion

of the range reflected in the record. Capacity Case (Entry at 8) (May 30, 2012), IEU App. at 40.

The Commission's conclusions regarding the interim capacity charge were well supported by the

record. It was under the Commission's discretion to approve the interim rate.

In matters involving the Commission's special expertise and the exercise of discretion,

the Court will generally defer to the judgment of the Commission. Cincinnati Bell Tel. Co. V.

Pub, Util. Comm., 92 Ohio St.3d 177, 180, 2001-Ohio-134, 749 N.E.2d 262, 264; AT&T Com-

anunications of Ohio, I7zc. v. Pub. Util. Comm., 51 Ohio St.3d 150, 154, 555 N.E.2d 288, 292

(1990); Cleveland Elec. Illum. Co. v. Pub. Util. Comm., 46 Ohio St.2d 105, 107-108, 346 N.E.2d

778, 781 (1976). Where the relevant statute does not prescribe a particular formula, the

Commission i_s vested with broad discretion in performing its duties. Columbus v. Pub. Util.

Comm., 10 Ohio St.3d 23, 24, 460 N.E.2d 1117, 1119 (1984). The Commission has an obliga-

tion under traditional rate regulation to ensure that Ohio's jurisdictional utilities, like AEP-Ohio,

have an opportunity to earn just and reasonable compensation for their services.

The Commission's rationale for granting AEP-Ohio's interim relief was thoroughly

explained, warranted under the unique circumstances, and supported by the evidence of record in

the consolidated cases. Accordingly, IEU's argument should be rejected.
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Proposition of Law No. V:

IEU received a full and fair opportunity to be heard via a hearing, op-
portunity to file exhibits and present and cross examine witnesses,
submit briefs, and file for rehearing and ultimately to appeal. Vectren
Energy Delivery v. Pub. Util. Comm., 113 Ohio St.3d 180, 192, 2006-
Ohio-1386, 863 N.E.2d 599.

Appellant IEU complains that it was denied due process in the proceedings below> Even

a cursory review of the record belies this claim. Appellant IEU certainly had notice of the issues

in the case. It was so aware of the issues it filed a motion to dismiss prior to the beginning of the

hearing. CapacityJ Case (Motion to Dismiss) (April 11, 2012), IEU Supp. at 525-541. There was

a hearing that lasted 12 days with twenty-five witnesses presented. Capacity Case (Opinion and

Order at 6) (July 2, 2012), IEU App. at 50. IEU itself presented two witnesses and chose to

cross-examine at least eleven others. Capacity Case (Composite Index) (May 16, 2012), Supp.

at 44-62. Multitudes of exhibits were admitted including 24 by IEU. Id. Briefs were subznitted.

Capacity Case (Opinion and Order at 6) (July 2, 2012), IEU App. at 50. IEU submitted applica-

tions for rehearing. In short, all components of due process have been afforded; IEU is simply

dissatisfied with the outcome.

Lnsofar as IEU's argument contains any specifics, it appears that it believes that the Com-

mission did two things unconstitutionally: it took too long on rehearing and it did not allow IEU

to avoid the stay requirement of R.C. 4903.16. Neither argument has merit.

Fully examining a case on rehearing is what the Commission is supposed to do. Indeed

this Court has noted that the availability of rehearing is a component of the process that is due.

Vectren Energy Delivery v. Pub. Iltil. Comm., 113 Ohio St.3d 180, 192, 2006-Ohio-1386, 863

N.E.2d 599. The Commission should be commended not criticized.

As to the lack of a stay, the General Assenibly has provided the mechanism for IEU or

any other appellant to obtain a stay of a Commission order pendente lite, R.C. 4903.16. Appel-
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lant IEU has chosen not to utilize the statutory mechanism. In any event, a stay penclente life is

statutory, not constitutional. Its criticism of the Commission is meaningless.

IEU was afforded all the process that was due. It is merely unhappy with the result of the

Commission decision. Its effort to dress this disappointment in constitutional clothes should be

rejected.

CONCLUSION

The Comm.ission's adoption of an SCM that fixed a just and reasonable noncompetitive

wholesale capacity rate for AEP-Ohio to fulfill its FRR obligations is consistent with state law

and policy objectives, federal law and policy objectives, and the RAA. FERC confirmed that the

Commission's SCM rate design, which is comprised of a wholesale and retail component, was

consistent with the RAA. FERC also confirmed that.the wholesale component in the SCM was

not preeinpted by federal law. The Commission fixed a new rate for AEP-Ohio's FRR capacity

service obligation under its broad and traditional ratemaking authority to provide retail choice

and a level playing field for wholesale suppliers to compete in AEP-(3hio's service territory. The

Commission exercised jurisdiction over AEP-Ohio to prevent it from acquiring market power

with its proposed cost-based rate at FF,RC. The Commission adopted a SCM that effectuates

Ohio policy objectives and reasonably compensates AEP-Ohio for its incurred costs so it does

not risk financial harm in satisfying its FRR obligations.
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4905.09 Substantial compliance.

A substantial compliance by the public utilities commission with the requirements of Chapters
4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code is sufficient to
give effect to all its rules and orders. Those rules and orders shall not be declared inoperative,
illegal, or void for an omission of a techn.ical nature . And, those chapters do not affect, modify,
or repeal any law fixing the rate that a company operating a railroad may demand and receive for
the transportation of passengers.

4905.13 System of accounts for public utilities.

The public utilities cornmission may establish a system of accounts to be kept by public utilities
or railroads, including municipally owned or operated public utilities, or may classify said public
utilities or railroads and establish a system of accounts for each class, and may prescribe the
manner in which such accounts shall be kept. Such system shall, when practicable, conform to
the system prescribed by the department of taxation. The commission may prescribe the forms
of accounts, records, and memorandums to be kept by such public utilities or railroads, including
the accounts, records, and memorandums of the movement of traffic as well as of the receipts
and expenditure of moneys, and any other forms, records, and memorandums which are neces-
sary to carry out Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised
Code. The system of accounts established by the commission and the forms of accounts, rec-
ords, and memorandums prescribed by it shall not be inconsistent, in the case of corporations
subject to the act of congress entitled "An act to regulate commerce" approved February 4, 1887,
and the acts amendatory thereof and supplementary thereto, with the systems and forms estab-
lished for such corporations by the interstate commerce commission. This section does not
affect the power of the public utilities commission to prescribe forms of accounts, records, and
memorandums covering inforrnation in addition to that required by the interstate commerce
commission. The public utilities commission may, after hearing had upon its own motion or
complaint, prescribe by order the accounts in which particular outlays and receipts shall be
entered, charged, or credited. Where the public utilities commission has prescribed the forms of
accounts, records, or memorandums to be kept by any public utility or railroad for any of its
business, no such public utility or railroad shall keep any accounts, records, or memorandums for
such business other than those so prescribed, or those prescribed by or under the authority of any
other state or of the United States, except such accounts, records, or memorandums as are
explanatory of and supplemental to the accounts, records, or memorandums prescribed by the
commission. The commission shall at all times have access to all accounts kept by such public
utilities or railroads and may designate any of its officers or employees to inspect and examine
any such accounts. Th.e auditor or other chief accounting officer of any such public utility or
railroad shall keep such accounts and make the reports provided for in sections 4905.14 and
4907.13 of the Revised Code. Any auditor or chief accounting officer who fails to comply with
this section shall be subject to the penalty provided for in division (B) of section 4905.99 of the
Revised Code. The atfiorney general shall enforce such section upon request of the public utili-
ties commission by mandamus or other appropriate proceedings.
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4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon
the initiative or complaint of the public utilities commission, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, or that any regulation, measurement, or practice
affecting or relating to any service furnished by the public utility, or in connection with such ser-
vice, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or
unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, if it
appears that reasonable grounds for complaint are stated, the cornrnission shall fix a time for
hearing and shall notify complainants and the public utility thereof. The notice shall be served
not less than fifteen days before hearing and shall state the matters complained of. The commis-
sion may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have
process to enforce the attendance of witnesses.

4928.05 Extent of exemptions.

(A)

(1) On and after the starting date of competitive retail electric service, a competitive retail elec-
tric service supplied by an electric utility or electric services company shall not be subject to
supervision and regulation by a municipal corporation under Chapter 743, of the Revised Code
or by the public utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code, except sections 4905.10 and 4905.31, division (B) of section 4905.33, and
sections 4905.35 and 4933.81 to 4933.90 ; except sections 4905.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability and public safety;
and except as otherwise provided in this chapter. The commission's authority to enforce those
excepted provisions with respect to a competitive retail electric service shall be such authority as
is provided for their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code and this chapter. Nothing in this division shall be construed to limit the commis-
sion's authority under sections 4928.141 to 4928.144 of the Revised Code. On and after the
starting date of competitive retail eleetric service, a competitive retail electric service supplied by
an electric cooperative shall not be subject to supervision and regulation bv the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except as otherwise
expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail
electric service supplied by an electric utility s11a11 be subject to supervision and regulation by the
commission under Chapters 4901, to 4909., 4933., 4935., and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The commission's authority
to enforce those provisions with respect to a noncompetitive retail electric service shall be the

2



authority provided under those chapters and this chapter, to the extent the authority is not
preempted by federal law. Notwithstanding Chapters 4905. and 4909. of the Revised Code,
commission authority under this chapter shall include the authority to provide for the recovery,
through a reconcilable rider on an electric distribution utility's distribution rates, of all transmis-
sion and transmission-related costs, including ancillary and congestion costs, imposed on or
charged to the utility by the federal energy regulatory commission or a regional transmission
organization, independent transmission operator, or similar organization approved by the federal
energy regulatory commission. The commission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the starting date of competitive
retail electric service so as to ensure that no aspect of the delivery of electricity by the utility to
consumers in this state that consists of a noncompetitive retail electric service is unregulated. On
and after that starting date, a noncompetitive retail electric service supplied by an electric coop-
erative shall not be subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4933.81 to 4933.90
and 4935.03 of the Revised Code. The commission's authority to enforce those excepted sec-
tions with respect to a noncompetitive retail electric service of an electric cooperative shall be
such authority as is provided for their enforcement under Chapters 4933. and 4935. of the
Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the
Revised Code to regulate an electric light company in this state or an electric service supplied in
this state prior to the starting date of competitive retail electric service.

4928.06 Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities com-
mission shall ensure that the policy specified in section 4928.02 of the Revised Code is effectu-
ated. To the extent necessary, the commission shall adopt rules to carry out this chapter. Initial
rules necessary for the commencement of the competitive retail electric service under this chap-
ter shall be adopted within one hundred eighty days after the effective date of this section.
Except as otherwise provided in this chapter, the proceedings and orders of the commission
under the chapter shall be subject to and governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric ser-
vice, that there is a decline or loss of effective competition with respect to a competitive retail
electric service of an electric utility, which service was declared competitive by commission
order issued pursuant to division (A) of section 4928.04 of the Revised Code, the commission
shall ensure that that service is provided at compensatory, fair, and nondiscriminatory prices and
terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and
(B) of this section, the commission, on an ongoing basis, shall monitor and evaluate the provi-
sion of retail electric service in this state for the purpose of discerning any noncompetitive retail
electric service that should be available on a competitive basis on or after the starting date of
competitive retail electric service pursuant to a declaration in the Revised Code, and for the pur-
pose of discern:ing any competitive retail electric service that is no longer subject to effective
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competition on or after that date. Upon such evaluation, the commission periodically shall report
its findings and any recommendations for legislation to the standing committees of both houses
of the general assembly that have primary jurisdiction regarding public utility legislation. Until
2008, the comnlission and the consumer's counsel also shall provide biennial reports to those
standing committees, regarding the effectiveness of competition in the supply of competitive
retail electric services in this state. In addition, until the end of all market development periods
as determined by the commission under section 4928.40 of the Revised Code, those standing
committees shall meet at least biennially to consider the effect on this state of electric service
restructuring and to receive reports from the commission, consumers' counsel, and director of
development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective
competition in the provision of a retail electric service or reasonably available alternatives for
that service, the commission shall consider factors including, but not limited to, all of the fol-
lowing:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services
readily available at competitive prices, tenns, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share,
ease of entry, and the affiliation of suppliers of services. The burden of proof shall be on any
entity requesting, under division (B) or (C) of this section, a determination by the commission of
the existence of or a lack of effective competition or reasonably available alternatives.

(E)

(1) Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to
resolve abuses of market power by any electric utility that interfere with effective competition in
the provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commis-
sion, beginning the first year after the market development period of a particular electric utility
and after reasonable notice and opportunity for hearing, may take such measures within a trans-
mission constrained area in the utility's certified territory as are necessary to ensure that retail
electric generation service is provided at reasonable rates within that area. The commission may
exercise this authority only upon findings that an electric utility is or has engaged in the abuse of
market power and that that abuse is not adequately mitigated by rules and practices of any inde-
pendent transmission entity controlling the transmission facilities. Any such measure shall be
taken only to the extent necessary to protect customers in the area from the particular abuse of
market power and to the extent the commission's authority is not preempted by federal law. The
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measure shall remain the commission, after reasonable notice and opportunity for hearing,
determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggrega-
tor subject to certification under section 4928.08 of the Revised Code shall provide the commis-
sion with such information, regarding a competitive retail electric service for which it is subject
to certification, as the commission considers necessary to carry out this chapter. An electric util-
ity shall provide the commission with such information as the commission considers necessary to
carry out divisions (B) to (E) of this section. The commission shall take such measures as it con-
siders necessary to protect the confidentiality of any such information. The commission shall
require each electric utility to file with the commission on and after the starting date of competi-
tive retail electric service an annual report of its intrastate gross receipts and sales of kilowatt
hours of electricity, and shall require each electric services company, electric cooperative, and
governmental aggregator subject to certification to file an annual report on. and after that starting
date of such receipts and sales from the provision of those retail electric services for which it is
subject to certification. For the purpose of the reports, sales of kilowatt hours of electricity are
deemed to occur at the meter of the retail customer.

4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer of
all competitive retail electric services necessary to maintain essential electric service to consum-
ers, including a firm supply of electric generation service. To that end, the electric distribution
utility shall apply to the public utilities commission to establish the standard service offer in
accordance with section 4928.142 or 4928.143 of the Revised Code and, at its discretion, may
apply simultaneously under both sections, except that the utility's first standard service offer
application at minimum shall include a filing under section 4928.143 of the Revised Code. Only
a standard service offer authorized in accordance with section 4928.142 or 4928.143 of the
Revised Code, shall serve as the utility's standard service offer for the purpose of compliance
with this section; and that standard service offer shall serve as the utility's default standard ser-
vice offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing
provision, the rate plan of an electric distribution utility shall continue for the purpose of the
utility's compliance with this division until a standard service offer is first authorized under sec-
tion 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division (D) of
section 4928.143 of the Revised Code, any rate plan that extends beyond December 31, 2008,
shall continue to be in effect for the subject electric distribution utility for the duration of the
plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code
shall exclude any previously authorized allowances for transition costs, with such exclusion
being effective on and after the date that the allowance is scheduled to end under the utility's rate
plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143
of the Revised Code, send written notice of the hearing to the electric distribution utility, and
publish notice in a newspaper of general circulation in each county in the utility's certified terri-
tory. The commission shall adopt rules regarding filings under those sections.
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4928.18 Jurisdiction and powers of commission concerning utility or affiliate.

(A) Notwithstanding division (E)(2)(a) of section 4909.15 of the Revised Code, nothing in this
chapter prevents the public utilities commission from exercising its authority under Title XLIX
of the Revised Code to protect customers of retail electric service supplied by an electric utility
irom any adverse effect of the utility°s provision of a product or service other than retail electric
service.

(B) The commission has jurisdiction under section 4905.26 of the Revised Code, upon coniplaint
of any person or upon complaint or initiative of the commission on or after the starting date of
competitive retail electric service, to determine whether an electric utility or its affiliate has vio-
lated any provision of section 4928.17 of the Revised Code or an order issued or rule adopted
under that section. For this purpose, the commission may examine such books, accounts, or other
records kept by an electric utility or its affiliate as may relate to the businesses for which corp-
orate separation is required under section 4928.17 of the Revised Code, and may investigate such
utility or affiliate operations as may relate to those businesses and investigate the interrelation-
ship of those operations. Any such examination or investigation by the commission shall be gov-
erned by Chapter 4903, of the Revised Code.

(C) In addition to any remedies otherwise provided by law, the commission, regarding a deter-
mination of a violation pursuant to division (B) of this section, may do any of the following:

(1) Issue an order directing the utility or affiliate to comply;

(2) Modify an order as the commission finds reasonable and appropriate and order the utility or
affiliate to comply with the modified order;

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay restitution to any person injured by the violation
or failure to comply;

(D) In addition to any remedies otherwise provided by law, the commission, regarding a deter-
mination of a violation pursuant to division (B) of this section and commensurate with the sever-
ity of the violation, the source of the violation, any pattern of violations, or any monetary dam-
ages caused by the violation, may do either of the following:

(1) Impose a forfeiture on the utility or affiliate of up to twenty-five thousand dollars per day per
violation. The recovery and deposit of any such forfeiture shall be subject to sections 4905.57
and 4905.59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to a corporate separation plan involving
competitive retail electric service, suspend or abrogate all or part of an order, to the extent it is in
effect, authorizing an opportunity for the utility to receive transition revenues under a transition
plan approved by the commission under section 4928.33 of the Revised Code.
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Corporate separation under this section does not prohibit the common use of employee benefit
plans, facilities, equipment, or employees, subject to proper accounting and the code of conduct
ordered by the commission as provided in division (A)(1) of this section.

(E) Section 4905.61 of the Revised Code applies in the case of any violation of section 4928.17
of the Revised Code or of any z-ule adopted or order issued under that section.

4928.34 Determinations for approval or prescribing of plan.

(A) 'I'he public utilities commission shall not approve or prescribe a transition plan under divi-
sion (A) or (B) of section 4928.33 of the Revised Code unless the comniission first makes all of
the following determinations:

(1) The unbundled components for the electric transmission component of retail electric service,
as specified in the utility's rate unbundling plan required by division (A)(1) of section 4928.31 of
the Revised Code, equal the tariff rates determined by the federal energy regulatory commission
that are in effect on the date of the approval of the transition plan under sections 4928.31 to
4928.40 of the Revised Code, as each such rate is determined applicable to each particular cus-
tomer class and rate schedule by the commission. The unbundled transmission component shall
include a sliding scale of charges under division (B) of section 4905.31 of the Revised Code to
ensure that refunds determined or approved by the federal energy regulatory commission are
flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in the rate unbundling plan
equal the difference between the costs attributable to the utility's transmission and distribution
rates and charges under its schedule of rates and charges in effect on the effective date of this
section, based upon the record in the most recent rate proceeding of the utility for which the util-
ity's schedule was established, and the tariff rates for electric transmission service determined by
the federal energy regulatory commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the rate unbundling plan
equal the costs attributable to the particular service a.s reflected in the utility's schedule of rates
and charges in effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate unbundling plan
equal the residual amount remaining after the determination of the transmission, distribution, and
other unbundled components, and after any adjustments necessary to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the 123rd general
assembly.

(5) All unbundled components in the rate unbundling plan have been adjusted to reflect any base
rate reductions on file with the commission and as scheduled to be in effect by December 31,
2005, under rate settlements in effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a commission order prior to the
effective date of this section are void.
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(6) Subject to division (A)(5) of this section, the total of all unbundled components in the rate
unbundling plan are capped and shall equal during the market development period, except as
specifically provided in this chapter, the total of all rates and charges in effect under the applica-
ble bundled schedule of the electric utility pursuant to section 4905.30 of the Revised Code in
effect on the day before the effective date of this section, including the transition charge deter-
mined under section 4928.40 of the Revised Code, adjusted for any changes in the taxation of
electric utilities and retail electric service under Sub. S.B. No. 3 of the 123rd General Assembly,
the universal service rider authorized by section 4928.51 of the Revised Code, and the temporary
rider authorized by section 4928.61 of the Revised Code. For the purpose of this division, the
rate cap applicable to a customer receiving electric service pursuant to an arrangement approved
by the coinmission under section 4905.31 of the Revised Code is, for the term of the arrange-
ment, the total of all rates and charges in effect under the arrangement. For any rate schedule
filed pursuant to section 4905.30 of the Revised Code or any arrangement subject to approval
pursuant to section 4905.31 of the Revised. Code, the initial tax-related adjustment to the rate cap
required by this division shall be equal to the rate of taxation specified in section 5727.81 of the
Revised Code and applicable to the schedule or arrangement. To the extent such total annual
amount of the tax-related adjustment is greater than or less than the comparable amount of the
total annual tax reduction experienced by the electric utility as a result of the provisions of Sub.
S.B.No, 3 of the 123rd general assembly, such difference shall be addressed by the commission
through accounting procedures, reftulds, or an annual stircharge or credit to customers, or
through other appropriate means, to avoid placing the financial responsibility for the difference
upon the electric utility or its shareholders. Any adjustments in the rate of taxation specified in
5727.81 of the Revised Code section shall not occur without a corresponding adjustment to the
rate cap for each such rate schedule or arrangement. The department of taxation shall advise the
commission and self-assessors under section 5727.81 of the Revised Code prior to the effective
date of any change in the rate of taxation specified under that section, and the commission shall
modify the rate cap to reflect that adjustment so that the rate cap adjustment is effective as of the
effective date of ^ the change in the rate of taxation. This division shall be applied, to the extent
possible, to eliminate any increase in the price of electricity for customers that otherwise may
occur as a result of establishing the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 4928.31 of the Revised
Code complies with section 4928.17 of the Revised Code and any rules adopted by the commis-
sion under division (A) of section 4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational support systems and any
other technical implementation issues pertaining to competitive retail electric service compiy
with any rules adopted by the commission under division (A) of section 4928.06 of the Revised
Code.

(10) The employee assistance plan required by division (A)(4) of section 4928.31 of the Revised
Code sufficiently provides severance, retraining, early retirement, retention, outplacement, and
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other assistance for the utility's employees whose employment is affected by electric industry
restructuring under this chapter.

(11) The consumer education plan required under division (A)(5) of section 4928.31 of the
Revised Code complies with former section 4928.42 of the Revised Code and any rules adopted
by the commission under division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a revenue opportunity
under sections 4928.31 to 4928.40 of the Revised Code are the allowable transition costs of the
utility as such costs are deterAnined by the commission pursuant to section 4928.39 of the
Revised Code, and the transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan filed under section
4928.31 of the Revised Code reasonably complies with section 4928.12 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 ofthe Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer compliance until an
order is issued under division (G) of section 4928.35 of the Revised Code.

(14) The utility is in compliance with sections 4928.01 to 4928.11 of the Revised Code and any
rules or orders of the commission adopted or issued under those sections.

(15) All unbundled components in the rate unbundling plan have been adjusted to reflect the
elimination of the tax on gross receipts imposed by section 5727.30 of the Revised Code. In
addition, a transition plan approved by the commission under section 4928.33 of the Revised
Code but not containing an approved independent transmission plan shall contain the express
conditions that the utility will comply with an order issued under division (G) of section 4928.35
of the Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised Code, if the commission finds that
any part of the transition plan would constitute an abandonment under sections 4905.20 and
4905.21 of the Revised Code, the commission shall not approve that part of the transition plan
unless it makes the finding required for approval of an abandonment application under section
4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the Revised Code otherwise shall
not apply to a transition plan under sections 4928.31 to 4928.40 of the Revised Code.

4928.37 Receiving transition revenues.

(A)

(1) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to
receive transition revenues that may assist it in making the transition to a fiilly competitive retail
electric generation market. An electric utility for which transition revenues are approved pursu-
ant to sections 4928.31. to 4928.40 of the Revised Code shall receive those revenues through both
of the following mechanisms beginning on the starting date of competitive retail electric service
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and ending on the expiration date of its market development period as determined under section
4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that is supplied retail
electric generation service during the market development period by the customer's electric dis-
tribution utility, which rates shall be specified in schedules filed under section 4928.35 of the
Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer
that is supplied retail electric generation service during the market development period by an
entity other than the customer's electric distribution utility, as such transition charge is deter-
mined under section 4928.40 of the Revised Code. The transition charge shall be payable by
each such retail electric distribution service customer in the certified territory of the electric util-
ity for which the transition revenues are approved and shall be billed on each kilowatt hour of
electricity delivered to the customer by the electric distribution utility as registered on the cus-
tomer's meter during the utility's market development period as kilowatt hour is defined in sec-
tion 4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt
hours used or consuxned by the customer. The transition charge for each customer class shall
reflect the cost allocation to that class as provided under bundled rates and charges in effect on
the day before the effective date of this section. Additionally, as reflected in section 4928.40 of
the Revised Code, the transition charges shall be structured to provide shopping incentives to
customers sufficient to encourage the development of effective competition in the supply of
retail electric generation service. To the extent possible, the level and structure of the transition
charge shall be designed to avoid revenue responsibility shifts among the utility's customer clas-
ses and rate schedules.

(2)

(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable
on electricity supplied by a municipal electric utility to a retail electric distribution service cus-
tomer in the certified territory of the electric utility for which the transition revenues are
approved, if the mnicipal electric utility provides electric transmission or distribution service, or
both services, through transmission or distribution facilities singly or jointly owned or operated
by the municipal electric utility, and if the municipal electric utility was in existence, operating,
and providing service as of January 1, 1999.

(b) The transition charge shall not he payable on electricity supplied or consumed in this state
except such electricity as is delivered to a retail customer by an electric distribution tatility and is
registered on the customer's meter during the utility's market development period or, if no meter
is used, is based on an estimate of kilowatt hours used or consumed by the customer. However,
no transition charge shall be payable on electricity that is both produced and consumed in this
state by a self-generator.

(3) The transition charge shall not be discounted by any party.
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(4) Nothing prevents payment of all or part of the transition charge by another party on a cus-
tomer's behalf if that payment does not contravene sections 4905.33 to 4905,35 of the Revised
Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection
agent to separately itemize and disclose, the transition charge on the customer's bill in accord-
ance with reasonable specifications the commission shall prescribe by rule under division (A) of
section 4928.06 of the Revised Code.

4928.38 Commencing and terminating transition revenues.

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric
utility in this state may receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, beginning on the starting date of competitive retail electric service. Except as
provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility
that receives such transition revenues shall be wholly responsible for how to use those revenues
and wholly responsible for whether it is in a competitive position after the market development
period. The utility's receipt of transition revenues shall terminate at the end of the market devel-
opment period. With the termination of that approved revenue source, the utility shall be fully
on its own in the competitive market. The commission shall not authorize the receipt of transi-
tion revenues or any equivalent revenues by an electric utility except as expressly authorized in
sections 4928.31 to 4928.40 of the Revised Code.

4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code
for the opportunity to receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 4928.33 of the Revised
Code, shall determine the total allowable amount of the transition costs of the utility to be
received as transition revenues under those sections. Such amount shall be the just and reasona-
ble transition costs of the utility, which costs the commission finds meet all of the following cri-
teria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs
under this section shall include the costs of employee assistance under the employee assistance
plan included in the utility's approved transition plan under section 4928.33 of the Revised Code,
which costs exceed those costs contemplated in labor contracts in effect on the effective date of
this section. Further, the commission's order under this section shall separately identify regula-
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tory assets of the utility that are a part of the total allowable amount of transition costs deter-
niined under this section and separately identify that portion of a transition charge determined
under section 4928.40 of the Revised Code that is allocable to those assets, which portion of a
transition charge shall be subject to adjustment only prospectively and after December 31, 2004,
unless the commission authorizes an adjustment prospectively with an earlier date for any cus-
tomer class based upon an earlier termination of the utility's market development period pursuant
to division (B)(2) of section 4928.40 of the Revised Code. The electric utility shall have the bur-
den of demonstrating allowable transition costs as authorized under this section. The commis-
sion may impose reasonable commitments upon the utility's collection of the transition revenues
to ensure that those revenues are used to eliminate the allowable transition costs of the utility
during the market development period and are not available for use by the utility to achieve an
undue competitive advantage, or to impose an undue disadvantage, in the provision by the utility
of regulated or unregulated products or services.
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that a.dditional information is necessary to implement a successful Phase I prograazn, we
do not believe that all information is required before the Commission can conclude that
the program is beneficial to ratepayers and shotxlci be imp).exnented. 'I'herefore, we wzlt
approve fhedeveiopment of a gricISMOT rider, as we agree with the Staff that a rider
has several benefits over the proposed arfri.ual increase to distribution rates, .isicluding
sepaxate accoun.tingfox gridSMART, an opporturu,ty to approve and update the plan each
year, assurance that expenditures are made before cost recovery occuxs, and an
opportunity to audit expenditures prior to recovery. The Ccrmmission notes that recent
federal legislation makes mafehing turtds available to smart grid pro;ects. Accordingly,
the Companies' gridSMART proposal contained in its proposed ESI' to recover $109
million over the tercn of ESP, should be revised to $54.5 million, which is half of the
Conipanies' requested amount. Additianally, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
for the balance of the projected costs of gxidSMAf1T Phase I. The gridSMART rider shall
be. irdtially established at $33:6 million for the 2009 prcrjected expenses subject to annual
true-up and reconciliatzon based on the company's prudently inceuaed costs.

With the creation of the ESRP rider and the gradSMART ridtsr, the Coanmission
finds that annual distribution rate increases in the amounts of 7 percent for C5P arad 6.5
percent for OP to recover the costs for the ESRP and gridSMAR`l' programs are
unnecessary and should be rejected. Accordingly, the Coitinn-dssiort flnds that AEP-Uhio's
proposed FSP should be modified to ixaclude the ESRP rider and the gridSMART rider, as
approved therein, and to eliminate the annual distribution rate inereases.

U. Ri 'der

1. Provider of T ast Resort (POLR1 Rider

'T'tye Comparnies proposed to include in their PSP a distribution non-bypassable
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 million for CSP and $60.9 million for OP (Cos. Ex. 2-A at 34; Cos.
Ex.1, Exhibit DMR-5). The Co.mpaniesstated that they have a statutory obligation to be
the POLR,22 and thus, the proposed POLR charge is based on a quantitative artalysss of
the cost to the Companies to provide to customers the optional.i:ty associated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-(3hio argued that this charge covers the cost of
aliow'sng a customer to remaiat with the Companies, or to switch to a Competixive Itetail
Electric Service (CRES) provider and then return to the Companies' S'SC7 after shopping
(id.). To further support the proposed increase, the Companies added that their current
POLR charge is significantty below other Ohio electric utiliti.es' POLR charges (Cos, Ex. 2
at 8). 'T'heCompanies utilized the Black-Scholes Model to calculate thefr cost of fulfii.iing

225ee Section 492$.141(A) and.4928:14, Revised Code.
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the POLR obligation, comparing the custoaners' rights to "a series of opfions on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 32). AEF=C)hio listed the five quantitative inputs used in
the Black-Scholes Model:1) the market price of the :underlying asset; 2) the strike price; 3)
the tizne frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Compaaues assert that the resulting POLR charge is
conservatively low (Cos. I3r, at 44).

I1ce numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the Black-Scil.oles Model to calculate the IOt,R
charge (OPAE/APA.C Br. at 14-17; qCC Ex. 11 at 8-14). Specifica3l.y, QCC artd o#hems
questioned the use of the UBOR rate as the input for the r3sk-free inUerest rate (Tr. Vol. X
at 165a182,188489, Tr. ilol. Xl at26Fr182). Staff questioned the risk that th, e POLR charge
was intended to compensate the Companies for, explaining that there are onPy two risks
invalved: one risk is the risk of customers returning to the SSO and dne other risk is that
the customers leave and take service from a CRES provider (migrati4n risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers return.ing to
the SSO could be avoided by requiring the customer to returr ► at a market price, instead of
the SSC3 rate, which would either be paid directly by the retuming customer or any
incremental cost of the purchased power could be flown through the kAC (Id:). Staff
witness Cahaan admitted that if customers are perrrtitted to retam at the SSO rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be requ.ired to
purcha..se, then the Companies would be at risk (Tr. Vol. ,XIII at 36-37). Thus, Staff witness
Cahaan, coneluded,that, if the risk of returning isa<idressed, then the migration.risk is the
cinly risk that should be compensated through a POLR charge (Tti. at ?).

The Coinpanies responded that their risk is not alleviated by customers ztgreeing to
return at market price, argtgirtg that futtaxe circaamstances or policy consideraticrns may
require them to relieve customers of their promises to pay market price when
circumstances change (Cos. F.x. 2-A at 27-30). AEP-Ohio's wit-tess expressed skepticasrtt
as to a.future Com►nission upholding such promises (ld). AEP-Ohio also opposed
recovering any costs for market purchases incurxed .for returning eustomen through the
FAC as an improper subsid"azatiox< of those custozners whn chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2 E at 14-16). FtYrthertnme, the:
Companfes claim that their risk of being the PC3LR exists; regardless of lEustorie or currrent
shopping levels (Id.), Nonetheless, AEl' witness Baker testtfzecl that, even adcipting Staff
witness Cahaan`s theory that the Companies are ordy at risk for migration (the right of
custozners to leave the SSQ), migration risk equals approximately 90 pexcent of the
Companies' POLR costs pursuant to the Black-Scholes model ('Tr. Vo1. Kf4T at 204-205;
Cos. Ex. Z,-E at 15-16).
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As th.e POLR, the Comrn'ission believes that the CotnpWes do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRJ'S contracts or during times of rising priaes.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several intervenors and 5taff., the risk of retuming
customers may be Lni'tIgated, not elinllYtated, by requiring customers that switch to an
alternative supplier (either through a g,overn.mental aggregation or individual CRES
providers) to agree to return to market price, and payzn:arket price, if they return to the
electric utility after taking service from a CRES provider, for the remaining period of the
ESP term or until the custonler switches to another alternative supplier. In exchange for
this corsimitinent, those customers shalI avoid paying the POLR cI,iarge: We tielzeve that
this outcome is consistent with therequirement.in section4928.20(), Revised Code, which
allows govemntentaI aggregations to elect not to pay standby service charges, in
exchange for agreein:g to pay market price for power if they return to the electric tatility.
'Therefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider will be baseci on the cost to the Companies
to be the POLR and carry the risks associated therewitta, inclnding the rrsigration risk.
The Comnussion accepts the Corrtpanies' w.ititess' quantification of that risk to eqnai 90
percent of the estimated POLR costs,23 and thus, finds that the POLR rider shall be
established to colfect a P(JLR revenue requirement of $97.4 znillion for CSP and $54<$
million for OP. Additionally, the POLR rider shall be avoidable for those custom:ers who
shop and agree to return at a market price and pay the market pr'ice ofpower incurred by
the Companies to serve the retuxning customers. Accordingly, the Comcnission.finds that
the POLR rider, wkuct► is avoida.ble, should be approved as modified herein.

2. Regulatory Asset Ri er

The Companies proposed to begin the recovery of a variety of regulatory assetr,
that were authorized in various Commission proceedings regarding the Compaxties'
electric transition, plan (FFTI'), rate stabiiization plan (RSP), line extensi®n program, green
pricing power prograzn, and the transfer of the Mont'owea's service territory to CSF'. In
their application, the- Companies proposed to begin the amortization of these regulatory
assets in 2011 axtd. complete the amortization over an eight-year period. The projeeted
balances atthe end of 2010 to amortize are $120.5 million for CSP and $$0:3 million for
UI''. AEP-Ohio asserts that these projected balances, or the value on. June 30, 20(?8, were
not challenged by any party, To zwover these regulatory assets, the Companies created a
RAC rider to be collected from customers in 2011 through 2028. The rider revenues will
be reconciled on an annual: basis for any over- or under-rec.overies.

23 See:Cos. Ex. 1, t;xlt3bit UNlR-5.
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MENIQRAI'+1DUMIN SCIPPC3RT €3FM©TIC1NTC).'DISIM.ISS

iNTRODUCTION

7liis appeal arises otiit of An Order issued tiy the;I?ubtic TJiiTtties Camrriissioii ofOhio (the

"01li0 CoITIi?isgior` ^r t' ;fvnt:i?1j^ 4(tS3r `:GapaGity"-•-a CQ7YIj':Toiic'li; uf 3 Ct^I.:a^ 8eTV1te^7S prict:d.

,^, C:: t.;IaiU 7':t:.C. r^rder in t^a4e "^'o. T02}29-ET,=E7NC (Jti:Iy 2, _?b12). Appellants, the lneitastrial

Eztergy User.s-t3hio and :Fir.stD;ergy '.'soltitiozis; Goxp., seeic to averturzitFrit decisio.n, urging

(among mtacr ti;int;s) that-tlie C)hic Commission exceecied its urisdiatis>r by rqulatin - ,vhciiesale

energy markets that ot7ly the Federal G0^'errunc;iit can rct;iilate and that tlie Ohio Cvwznissian's

rtilings are inear>sistent \irith a tariff approved by the federal regulator, taie FERC, in a decision

-that is now final and no longer subject to agpcal. On. May 23, 2013, however, f'>,:deral regulators

coilfi:cineci the compensation n.ccl?.atrtisni for capacity adopted by the Olzio Commission, i-tiling

tixat it is coztsistent with the relevant fedei-al tariff(Section U.8 of Schedule 8A of the Reliability

Assurance Agreetnent for PJM Ttttercon.nection> L;;Ltw). ;5ee 143 I',1;KC',l 61,164 (May 23, 2013):

That f`I,TZC fca•eclc,ses litis Couxi €rotzl "ercisittg jurisdz'ction owr Appellarits,

cc- rtcnii^>;i ah<<: fiit Ohio;(:otnznission',y decisiozt viofatws the federat Carii'f or invades e.wltisiwe

federal iurisdictirsn. Secti'on 313(b) of the Federal Power Act. 16 U.S.C. § 8251(b) iequiresthat

aiiy challer,ge oii tliose issues must be :l:acie by seeidng revic^v of FER:G's order in specified

f;.deritl c« ;rts of appeals, such chall^nlc,cs il}List be:brouglit ccr3<;sient with that provisionor nat

af ail.. Mortxsver; the fiied-rate doctrine precludes this ;'oi.ut ixorai entertainitrg Appella>,its'

challenge based or) their interprelafion of the Wera1 tarii''. } inaTty, A17pel)ants' argutnent that

While the Pubkieiltilities Cosiaauission oft3hio iscon3naoiilyrefeiyed tb as tlie"i>onnnission" beforeuus Cor3rt,
this Menta4andnnY ici Support will re''er to the Public FJti?ities Commiss}orz of 0hio as the "Ohio CsSmmission" in:
order toavoid ariy uomletsiott wil3tifie^ Federai Energy Pegtilatory Co3 rnrrkissioii, vt!h'icii will tre reterred to as ".C]~P..C:;'
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tlle Ohio Coznmission la&=i jurisdictiotY---becaase FFIZ:C has exclusive jurisdi.etion----is now

nloert. f3ecai:ise FERG' exercised its jui•iscliction to canfinri tbe Ohio Commissioti's mechataisni

under Federal lrasv, any claini that the issue should be addressui by federal ratlter tha13 state

regulators is zro lartger" live.

Because this Cciuti lacks jurisdiction over those assigntai4.,rats of ezror-that the st"tite

conipensatioia nxecliaitzs.itt: adopte 1 by the Oliio Ccimmimiorj ericriates the relet=ant P:ederal tariff, or

otllertIVise invades a dotriain oi' ex.clusive,federal autlcjrtv-- AL;k? Ohio a•espectfully reqi.iests their

tiismzssal;

BACKGROUND

°:I'lais ease crnzcerns the regulxtioki of capacity inarkets attd tlre p ricrs paid for capacity

:"Capacity' i s not electricity itself but"tlieabilityto produce 1"t Av-iien rcc e s< < .'' C'onn. Depp't ()f

Pr?i- l'rrr. Cvriti•ol v. .t*ER:', 569 F,3d 47771,475 (1-2.i'. Cii•. 2009); 134 1'I:Izi' if 61;039, ar 114

(2011), When t.tiii<<- buys capacity on the anarket, in essence it:, is.purclia;s%lig "tite crptiorx of

btiyiiig a specifieti qualitity of pmex" w[ie7a it is neecleL ;"flze utility cata thereby i:rrsure it can

provide: su.flit;ient. electricity to its customers diaring peak periods of electricity den-iand. Maine

Nb. f}tils. C'onriar'n al. F.F^'RG, 520 F:3d 464, 466 (D.C, Czi% 2008), xev'wl in part sub norn,, r'v'1zG

f'or"rer AlktK,...f;LC v iY,faifze PtrG. Tltil,s'. Carrarxr'n, 558 U.S. 165 (20I0). Mialesale capacity

r:tark.ets are regulated by the FERC and, as d'ascussed below, are strbjei.t to pxicit.tg based ori a

state compensation nzeclianisan by a State t;onl.rnissirsn such as the Dhio Coinmission>

1. Tlze 1'.1'tl1-.Refirzt5zlity Asscr.rtrnce .4ffreernent EstnblishedacrzderFcrcTerul /trrtr

1'A4 Tnti;r^:o,mc:io~r, T..f:.t .("1' ^i T:.egional Trai3sniission bx•gaauzatio:i ("K i C7')

tZiat covers tfiiil:een States (including Ohio) and the District of Csalunibia: Tt;I'C)s are federail;s

regulated entities resliorisible fr7r avexseeing -the delivery of electricity cvver large ititerstate areas

2
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to support cotnpetitive bulk eixergy zitiaxkets, 89 F'FRC *^ 61;283; at 6 1,151-52 0 999). R"I'Os

a11ow fi?r d•zfferent segntents ofihe gid owned by its individual rnenib,^,3 utili ii^ s to be operated

vs a zeg,iona'.1 trRnstnissicrn grid. ;'he R'i°D t.heniaxflnages th{^t grtt, n:;.zin^t nnn-aiscritninaiozy

access to enexbry suppliers across the reginn. 1?oin,g s llo,ti fvr gr;.at cotnpc;titioit a.-mont

electricity gonerators aitd rn.arkctexs. pennirting lower-cast yower to be `wficel:eq' aeross the

region to iraeet the electricity needs of utilities that may be further away. Acfwest ISO

?'raarsrrri,Yrior, Owners v, FERC, 373 F.3d 1361, 1363 (L3:#;>'. Cir. 2004).

In addition to rsverseeing the regional traiz,smissiciix grid, l'J:iv1 also runs a capacity riiarl:et

that spatts its 13-state regior<. !'.fiis market facilitates the PJM I2.eliability Assurance Agreement

requixcment tiiat all ioad-servitig entities within PJM, ineli.ading AEP t3}zio, liave or contzact foi'

sufficient capacity to provide reliable service to their end-use customi;rs. Sie 7tqy 2, 2012

Capacity Clia,rge Order afi:14 (de:tcribing i11 i? c; i.:lli;ity A st;rance-Agreement's piapose), I:oaci-

serviatg vritities can znect that reqviirei;ieait by scc.uu; ig capacity tliraugl7 azi aniiual auct:ion of

capacitY'froata tlic PJM regi,oai. 71^c auctivn ciearing prices are established using niles set out xti

3'JM's f1;RC-approved tt:rifi; refeireci toas the Relial',i'ity lirieinl; Tv1'oeEel ("MVJ. 137 FERC

61,108; nt k'6 {20 1I^ (":l;?er 12J,I.iabtlit^ ;'-rici«^ -Mode:i (,':I'Nfi protocols, l?3M coiirii,u;ts

fonvard auctions to seerii•e csipac iv f;;r a Cutu e deli>er, ye:x. ..,'> Tize i'TM Reii ti)iity

zlsstirance .Agrl;czarent in:cludi;s au ult:: : at:le prograrn, tLe "Flxed T:esoturce Requirement;'

("PR2Z:"), that en.ables citilities ttzat own ttncir"x control st3fitciefit generating reseurces to optout

oi'ttie annual RPM auctioats as tltc rnecl7anisin for securing sufficieii.tcapacity and instead rely

ipo;l tlle:ir own capacity.

As a load-serving entity in .P1?~A, 122 F''FI1.C '¢j 61,083,at P134 (2408), tise AIsP-:Cast

t1tillti411s (irzcludin^ AEP Ohio) "seccues exzezl;y a<i+,^, transmission service (9yt.d :related

3
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tnterc£7X123t;ct.Ed 0})CTatiC3T]R S^It'kC^B^"-tllCifitC^111^ caPaCiC'y-'`to serve ..; its tltE(-Gse Ct1s;Ql71e1'S,'>

139 F;" (; C ^ 61;054; atS'2 (2012). As one of the AIuP t.itilities, AEP CJh?o Fu1fills its obligations

trri;3ar tlie PJM Re[i<chility Assurance A:l;zeelneiit as at3 "FRR EntiV" iznder the FRR. altosiiatirre:

1,34 T`ERC';i fil ;039, at 312-4. In additiori to req,.lixili ; that AEP Mr`a meet the capaci"ty needs of

its otivn enc9-use citstori'3ers, the R.eliabiiity Assur=stz,a flgle4i:ter:' ais,^ obligates A.F'1' C)iiio tii

make capacit} avaiiable-....to gua:rantee tla; availability o:f <;lcctricii'y, un demand :to C'.ompeti,til>e

Retail 1;Sectric Sevvic^: ( roviders (`L:12IiS larovicl r., ') tiia:* seft to end-ttse con;uiitets ut, elect ntit

to operate facilities ior t}t; >E'[i'r;itin3: r>: See iC( at P T(;e MtR alterllatiVe

Was created ;`al AET bCeause itIQ 'cty oper.ateC1 i:l txaditiCiriz`31 cost-basedrCgt11'3tioIi jciTisd'Ctions

at that tinte,

S:ectiol3 D,8 of Sche(lule 83 of the Reliability Assurance Agree.ment (`:Sectiora D.8") sets

forth the rates at which AS;1' Ohio, as an FR'3 entity, is compensat.ed for providing capacity to

sut;}z GRI•*;S providers. 134 61;039, at PP2-3. AWent "a state-created coznpeiisatiotl

r+tcchaliism,>" ttic Reliability Assitxalice Al;reezmlit establishes a detautt capacity rate that trat;tts

thc ct3^ra.city pric4s e.stabIished elte.n yetir PJM5s R.'°.!1 cauuxit, at;ctit7.ns. Section I).9

further provides, however, that an FRR entit}> lihe ALP 01;<c3 n3.t';a,-s has the right to petiEiol;

I'':FTtC"; under Sectiora 405 of tlze federat Power Act, ic, prupose ari aiiti:r!l.:t;ve con.tpezisatrott

inech.a.rYisrn so Iona a, i, i: ju^t and z'easonabte; 'Ix:e u!;'!"thus providesc

In th€ a[isclice of a sii.ite calnp+:nsatinn rncchalstsM, >i:e applicable [CRES
i1,o-vider) shall cpnipeits=ite t`e I'p=r: El:lit, at i[ie caxsacity price in the
jtlt OSiiti ll3Llj I;i3711oIltof thf'. PJM ^iC lC;ll l:; CINi 3'!11( 1'C{ 711 'ri!;Ci)YiIJaICG' w1t}I

T)0 ro d1t' PFk1 Tiriff, pToV3ik'3 ti3:l lti", f RR ( 1i 3t', t; lrl.i tITE].t'i
z^c . it;r I.C J;t: tintier 5ecitions 205 of'thz ( ': ctc!al 1'u lc; propasxnb

co cLam.,T the ha.s"rs £oT t:ompe,usatimn tk? a zne;h. a based on ll;u FFuZ Ent:ty's costs
m s;sch otlzerbasis sl;;ortirlrtu be,ju.s#alx3:reas+>aabte .. ,:

4
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134 F-E:itC !( 61 f?39, at pT'24 (yuatingSectaol3 D.8): C;onsee{uentty,, ttttder the PJM Rc?Ii;abilit;?

AssuranceArUreez7en:t; absent a "state conipeixsatioti tiiEcliattisinx" C:RIaSproviclers thatchoose

not to supp(y t3ieir oNvF7ca.pacity wotild p3y A.cl'fdliic for capaci€y based on R'P-M pricing;anless

AE P Uhio petitiuns FERC for cost-based or ancther type ofjust and reasoiiable pt'icing:

IT. Noceerlitag:s To EstablJsli 1/ie State Gvtnlnerasution Mnchaiaesin for AEP
Ohio

A. Inftial I?roceediitgs Before FERC

"Since ttie start of tttc P,IM: RPM capacity traatket," AEP Ohio received "capacfty,

ctrmpens. tro;z" 'i`rona Cl?<ES' 1 zcn,i.3e,-s "based on the RPivfclearint;piic:es:" 134 i-TRC r 5?,{>> }.,

at P4: 13:,t :I,<• prices resulting f-;ani.tlte aiZ ction dr.olyped far below AEP Oliio's asttral costs ok'

capacity at a i:iane when sho?sping :3: AEP t^Li^'s sctvice territory ti:e.; usc of CRES:

i':,%^d wassigniticatit?yinei'ea ilv; i:uuIi,"_,LIs riPctidollars.irIus.,:.., v,,v:cprojected

is a x+ ault. gly, in Noven,ber oC2 (3k U, AE:!' t'7liio pet.itiQn6f .EJ:t .{wc'.er Suction 205

of the I?iMeral T'oivet• Act =`to change tite basis of [its] capat:ity crampensatioa froetr the PJM R.Pi^t

clearing price to annually adjustittt; 1'arniulas that track actual.eapacity costs." M. AEP invoked

its rigf3t, under the federal tarrff.,' to "make a tilzilg with FERC under Section 205" irtthe "atisenue

of^ a state compensation niechanisai." Id, at P!'2-3.

A.ftc^, Ai P Ohio subziritted its Section 205 i:iling„howevez, th.c Pt:J.CO ads>iseti 1'l.iltC'ttia.t,

by an Entry issuett "oiz December 8, 2010," it iracf "eYpressly adopted the use ofthe R?'!ia attction

price risits state cozupesisationmtc,Iiaassr;i." iu. at P6, AEP C1hioargaed in sesl iit, ._i rt uiider

tlie jurisdictional hright l;r: uacier tizt: laec?era,l Power A.z'. tirc Ohin Cr:iiimission did

I'fif)'t ha1c the legm Lttj il; tc> a.,iti11 C1 tStu?N eC7I17pe'F?sr'l.tTqYl111echGII3fiJ;1 ir::i Ctit .1.n1irCi kt'l`4OIGsa12

c!t<.^rges A:.,P 0;;io ai ^^u,:d that tlze oniy reasc,nable interpretation o.( Swio,i IJ.h is that state

commissions sttch as the C)l io Commission co7.ald, adopt state cort3petrsation. meehanism.s that

5
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/"elaTl charges a55es•Sl?d torotadl CusiViller5: .RelyIqll j11 11'1,^ {,?}tIC"s

reflr4sentation,howeifer, FERC rejeated AEP UI1io'^^ fiIing itt earty2011`; citis}g «rI<e existenc^ nf

a state ceoxnperisation xiiecflanisin:" Id at P13,

'B. I'roceedings Before the Ohio Cr►mmrssion

The nlxio Cozntnission's;7ecembe.c 20101 Ecitry a?so stitight coin7nenzs frotn rnteresteif

I.u,+}es on using tite RPM aucficin price as ffie state compensatic,n ;necliaa>;,ni. ;inding that "a

rv, iew is necessary in order to deterrnii',e tlie impact of the rmposed chatage to AE-P Oliio's

capacity c}iarges<" Ol3ia P.U.C. Order in CaseNo, 10-2929-F..Lwr1`hC ^1 4 (pee: 8, 2010), After

the si:ibmission of extensive briefina., esjiderice, and testiinolty; the Ol.io Commission issYicd: an

C7pitiion and Order estaUlishing u state cotxlpensation rn.ettliaaisni for capacity on July 2; 2012.

See Clliio P11:C: 0.i`c3er:i3a Case No, 10-2929-t:1NC (July 2, 20I2) (`<Ctsnacity t;:targe Order"}:

TL ,, J;iy 2, 2012 Capacity Charge Ord.cr is the stitiject of t%s 0 cUSisolidatod 3;,peals t^efore tlzis

Court c>cketeda.s Case Nos. 2{i12-2(398 aiZd 2013-(}228_

1. ;i'!te Orrlei• L'naierRevie;v-The G'apacity Cfiarge tarder, tit the G3 psacity Charge

Order, the Olzio Cotzt.nlitsior, " i:'(oulidJ that it Iias.jnrisdictxon to ;~•stablis33 a sumc cotopensatio.ii

meehatlisni in tliis cas:: ;>u s,.E a.iu to its t;eneral supezvi,^I* rv dahorit; found in Sections 4905.04;

^`j ?, n i^9ti^ tl^, [.4vircc! C«a •' July 2, 2012 O,,:paci.,t Chz.rgc C?rri::r at 22;;see.?l.c> rd at

12. At t(ie same time, il;^: Olrio C;ornniissiorz aclsnowle i ô QU ;!;at "capacityy is a«>holesale rather

than a retail servict;." Id. at 22. Atid it siated thafi "cotnpc;iisation for AEI? tikxio's FRR capacity

ci1>ligatiortis .trom CTZi:;S providers is wfxtiiesz3le in t3atizrc.." 1d ai 33, It fart.2ier "recognile[c1j that;

ptlrsua.nt to the [Federal Power Ac.t], electric sales #"or resale and other tvlietesale transaetivns

ari-, getrerall•y subject to llae exclusive jrrristlirtiora of ^'.^'RC," 1d. at i3: 131it the Ohio

C:oai:nlission rciled that its "exercise of jiirisdiction. for the sole purpose of establishing ari

6
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apprapi•iate ;;tate compensation rnechanisrn, is cansisr'arrt witlz the govertiing section of thc-

jRcliabi}ity A:ssurancc :A};rt:eznetrt), whictx, as a part of R#iv1's taritTs, Itas been approved by

}'I;RC.;' .ld (emphasis addecj), T.hat is so, ttae Oliio Coznmission contended, bt.cause <`Sectioit

I7.8 ol' Sclzediile 8.1 of the j'.Itelitabiiity Asstuancc: 1,; u:anentJ ackiiowiedges ttie authority of a

state t^egitlatory )t:risdicti:on ,. . to t srublisz a st alc couttpetisation zriecharzisin." Id

Atter crsnclud.i:ng tligt it had jtirisdiction, the Ohio Coiaumission adopted a state

conipetlsatican nzecharaism. `'['I•'.Jhe rerurd,., t:ie {jl7io Conaznissiozrexplain.ed, :.,evi;ais tiYat R.PM-

based capacity l>ricing zsoul"d be insuffici nt to yield reaso;aable 4ornpezisa .o:i for A.EI? C)hio's

provision ot`ca}3acity to CRCS Ilr< < td;:rs i n fulh[lzsl:,rit o` i:s t'R_R capacity obligati.vn.s," :lu1y 2,

2012 C.'al e^ie,Chari;e Clydei^ at 23. 'I'li^; Ohio Coznzn;.;sion thns fouiid ihat "it is necessar} an:i

ti}?propriat,: tc, establish a cnst-based state conlpcnsatiors nzechaiiisnt for AEP Obio," Id. at 22.

At the same tir.rie, the Ohio Ccizrunission deterrriinec3 that c,hargii,,g CRES providers for

caliacity based on tZPM (attction) prices would hetter prnmote coitipetitioii ir,', ►ie ztlarket.. Jktly 2,

2012 Capacity Charge Order at 23. tl.ccordinPTy, tiae Oliio Ccrilamissicin adopted a two-part

,mea.h uiism thar prescrves tl3e 1U'Ivt clearing price for capacity charges asst:ssafl to CRES

proviciers, while also accounting for AEP Ohio's cost of providing that capacity. Id. Ii3

particular, it elireet.d -13p Ohio to cti'Iect the atzctiozi rate from C:'iZF-,S- providers aizd to "defer

izactirrrcl captscity ccsts not recoveicc! fror:i CI'k;S;provider billings." Id.. The def'erred capacity

costs, it rtiled, wtittlc11,3e i'echvexed from ietail cia5tosiierstlrrougb, amechttriisn7 to be ziioreftil3y

dt•:vclcpec,3 in a separ.aic pz oc^"ding. '1`izat a}z}?r:aeii, the 4tiici Commission stated. -woulEi

"appropt'iatefy ?ialartce [tli.e' objectives of c.nal.i:in C)flio to kec,ov ,-: its aosts for s:a}>a :ty

incttrreci in fUltiilirxg its k'IZ.Et capacity o[iligations; while propioti4 the_ fi:rtrtc: it.rsTc^}^n;e;,t o#'

i-etail c«mpetitior.i:' Ira at 24. A[thotipta the Uhio'Cotnxn,ission did not aciaress tfxe mechunics +ax:

7
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thi iicicrwd recovery znechan:iszn in its Qrdel; at t;;d ::ct f':c cc=st lcv%^1 ti at :,'FT Ohio could

recover• ander the two-part m4chasusnt at ?3;

2. The COr.rapurfzott (Jrrlew-tlxe :E'lecn ic ,5ecuririf .Pirtn-0rdrr. On August.8, 20I2,

the Ohio C<>tnin3ssiozi issued its Opinion atid f.?ri3ei, iix the separate Electric Se.cttrity Plan {)MSP)

proceeclitag referenced in the July 2, 2012 Capacity Charge Urdcr: See ene Uhit} P.U.C. Opinion

an,d Order in Case No, 11-3£46-11i -SSf3 (Aug. 8, 2012). In that Order, the C'omtnission (arttong

other thittgs) acidxessed the yn:e::lia.nics of the defcrred recovc-ry nicchanisxn that a!lotivs Al<;P Ohio

to rccoi>er a portion of its costs frou: provic'.;ng capacity. 1d. at 35-36. That ESP Order is the

subject of another appeal beforc; this tv.ouut, dockc;t.ed as Case No. 2013-US2l .

C. Ftirtizer:k'roceeclings Before F E T2(:

rl.fter ihe Ohio Coxnznissiosz issued its orders adopting the state competasation mecharazsm

as disciassed above, AF,:I' C31iio filed wii:li FERC `<a proposed apps. .di:." tcT the PJM Reliability

Assurarxt;e Afz3`ec3rzent, the wholesalc ;:iiari;es to be tc?. C12ES providers

Jcrr 1hE eapacity AEP Oi;ia "'s rcxluired to rnal.e w; ai?ahfeunder ;clteduh^, S.I of SectiottD.$ to

the jReliability Assurance Agreemetttj." 1'Jkt. No. l, £F-,ItC. No. EK13--11Gw, at l(Mar: 25,

2M). A1:F' Ohio notelJ: that it "consistently has takezt the positinta" that, "dr,der theFcderal

Power Act and decades of [FER:C] and jttdiciai pi•ece<lent, (;I'ERCI laas the arclusive crutborityto

estahlisii. aolrolasuls Fi2:2 capacity charges." Id. at 15 (emphasis addt:d.). A.I:;1' ()lzio expiained

that the "P.t?Li Reliability Assu€anc;e Agrec:nient's staternesit in. Section D.8 that "a state

coiizpeFisa.tion rneclian"ts37t 'will prevail' cas3not override the Federal Power Aet:" Id. But AEP

Ohio-like tlze ()hio Coniinissiiin in its .Iuty 2, 201,2 C'apacitZ> C'.har};e Order-also explained thate

the state conipe:iisatiosz mechanism adopted by the Uhio Commission is "(cJonsistent uith" the

.federal tarif.f iiY.pail:icuh:r, Sectian D.8 of the Reliabitity Assiar.nce Agreement--mld tlierefore

nermissilile iiiicier iCc,e.c:1 I.;w. Dkt. No. 1, FERC No. F.?R13-1 I64, at I(1VIar. 25, 2{713);

8
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t1.i-;F t?hio's fili:izg tlius madetw, interrelated recittLsts. Fit:st, "'pui•suatzt to its atttl:ofit.y tQ

inteipret the [tteliability r•1.ssuran c-^: Su^:<.,nentj as:a :tzriff c,» file wit3i [I}.RC;^.' r^I'.P Uhic;

reqriesfed that FF:RC "contirm that t'cte Ohio Qorn.niission's adepticir,. of a stat^, coiripensatiorn

n1e.c7ianisrn gvitlt wholesale and retail cotnpontmts is fiilly consistent wilh. Secii.on i?:8" of ?he:

R.cliabi{iI; Asstrtance A L-ree;i;cn± 11?,t. No, f; t C1.'C yi). [;R; 3-1 (iM, at (;\Aai. %'>. 201 i;

Sccau^, AEP C31zio requested tizat a'1,iW "acct,^t foiSilirAii titew fiol:saie component t}ie )hio

st^te coz >>>er s< tic;i ntec;hanisirA set i'ortli ita tne attached fIZe;iaf i!i:v A.ssurance Agr -̂,:;r,wni]

appendix." Ia', AEP C)hia explained that "(tjitese rttliaigs will (i) pcm:nit the parties to tth: various

regulatory proceediiigs to move past jurisdiction:al questions about,,tatA commaission authority t4

cstaWisl3 wlrcilesale clittrges, (ii) bring additional certainty to toatgstandutg proceedings at bcitli

the state aitd federal ievels,. aia(i (iii) uli^irrrateiy dispose of tlzese atid citiler coritegitious issues

pendingbefuretII}e• Co;atimission in relateti prc7ceedings:' Ict `iite rulingsWotild .ti)(twis^, ;ullitl

FEKG's "indeliendent obligation under Federal Power Acf. Section 2q5 to rev's`w atui aG::el>t nr

approve [vvlioJeshle] cbarges.'° td'. at 5.

Appe:;iants Fiist Enetrg,y aaid ; dustn al f:':aerg} IJ:sers-Odtin; alon -,?^ita oi!;cr5, intet-vczieti

bepore 1;':1=.RC; ."lin;g protiests. 143 ) I.RC °F, ti i,1 64, at P9. :Botli Ind.ustrial x;aaer^p Users-C.7hio and

FirstF,itcr j t ,r;cd, 1ar exnrtiple, titat oniy "IZl'.M^I3as d i'r,vxi,g" c:ould 7rseet the T edoral E'ov-vr

iU#i-iTlCFit tli8t a.1l rates be ")t3st and l'easonabl4:-." IEij ':'',''otP.'st ai : i` (Apr. B, 101

`I<hsti,u(-rg3'" Protest ai S-IQ (Apr. 15, 2013). 7'he 0-ffice of the Qi;io (;ot;:uitiers' Cazinsel

intervened as tiyell, urging tl-iat tlze Ohio Commission's plan violated the federal tariff. I?JNt's

Reliability Assuraac4 ,1=breernent;. C3CC urged, "does ti<it perzxiit the PUCO to adopt a state

cornpei7stitioit mechanism that imposes claarges crit tton-s}7apping retail coi7sunaers," {)CC Protest

at 12 (Apr. 16, 2013); the re;su]tiizgxates, OCC further argued, are "unduly preferential, ut3duly
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diseriininatory; iuajust and unreasonablecontrary to the rettu.ireFlients of FPA. Section 205;" id. at

13. "fhe Ohio Cotnniissivn, by cr,ntrast; encourageci FI;RC to ticcept AEP Ohio's submissionfcar

filn,g because that wcitiIr3 "a G:d the tteed for tlie Supreme Court of Ohio to opins:- on the

meaning of t11e (Rc Ii:i,>ili ,,assur.alxce;Agreirric:r2t] and futl#ier wrill at:oid arguitients ctaiming.

t.l at th,exe is sonic . o, i:ctiot^a3'disT:;tc" Lrtween it and F16RC. Ohio PUC Comtnents at

4 fAl.?r. 16, 2'%13).

£}n Mav 23. ?C <=, F'ti`t€; re.jectedthe pratests fiIed bv TFi.i-C}bit>, Fr S and others, findxng

instead thttt AF,' (;l:io's I, ,p.?;cd Aypeadix (as amended by AET U,',) '`arcoxds witlr the

TLAA " and "is consisteiat with the RAA" See I43 FERC "; 6I,164 . I'f'26, 30 ^;vfa> 23, 2013)

atPa .26, 30. It accepze<I f^^P f)hio'.s AppGZZdix tt tiai i.Izau:iit; ,1,s a.r: e e ncn! lttclr^-- ^

itacorporated tlic. Ohio Commission's zzacchailisin fot: assessiti:g wlioIk^sijle chaigcs to CRES

provide.rs, for filing as comistent with fedc:rat 1aw, lit' at P24. A,.Ithough Appeliants both

part,icipriterl in the FGRC pa•ot;eedings: 143 EERC ¶ 61,164, at P9, neither sougttt rehearing of

the FERC Order. And neither filcd a petition for re'eiew before tinv federal court of appeals.

Accoreiingly°, under Section 3 I:s(b) Ui' tlye k'et34:ral I'ower Act 18 U.S.C. § 8251(b), the FESZC

f)rtler is z}ou final and rinn-appealable.

T). Pi-nceeeiings Befoa•e This Court

On February 6 anli 11, 2013, befo3-e F}ahC issued its pxder, f1.plaelIants filt;d notices of

appeal t'rotn the Capacity C;hat•ge CJrcier. & ,e i'3o0Ge of Alxpeal of JEU-Okiio, C^se No, 13-0224

(Feb. 6, 2013);F',5 .> of Lrr>s-I%ppeaJ., Case No. 1 S-t?22i3 i' 20 1 .^). Jn th.nsc

tiotice"q, tfiev geiiEraiiy cha llenge the state capacity charge coir,pF0sation inecl c.ia'sm tht; Ohio

Conz7nission esiabl;v;<x! ur the Capacit}> Charge t7r€ier. Stit thev z;t,;'uue, <i:t;o,ig their

{tssignmezats of erz ,r, clialiengir•s to the Ohio Connr.zission's jiirisd cticn to apprave ast:ate

cnrtzpensaticn mechanism that ii,*clttztes wliolesate charges {ozt the theory it invaiies exclusive
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tedcri' }tuisdic:tioaz). 8eL Notice ofAiipeaI of':inc3,l.s+r-ial.Etrergy Users-Ohio, 13-{)2:8,

(Fc:b. 6, '2101 3) (Ohio Cotili3lisSloi1 Jti!'iSilc;it>,i "80es nCltI:t),c11tdi;

Ih:twet't:k i^^t' (iiilJ and co11aprrt.itivC retail CIf3C1r1t; ^urvi,Ci'. (`CRES)p!<>(%1Eicrs,"}; l. 3 '^The

Commission is w'sthour.jurisdiction to determine urhat, if tmy, rigIxt. .1TE }' Cthio may hav:: ttritier

aii a:greeinent arid this is particttlt::rly true in this case since the [Reliability Assurance

Agre4nieztzJ is subject to the exclusive jurisdiction of I'ERC."}, They challenge the Ohio

Connttiission's auiliority iincler the Reiial:rilitYx Asstrrance Agreement to adopt a cost-bttsed. (rttt:her

tlaan ait auctiort-biased) cozaipensatian rriechanisziti: See id. F$(Re?ia.bilify Assurance kgreement

c1(^cs ii^%t artow"cost-hawd t•ates j.:1.nd they challenge tlie Qhio Coxtznnissien's iiiterpretaiirjft and

aut.Irori!v to intc.rpret the Reizabil,t Assurance Agreerrient. See Ti,rstEne:r9y Solutiotis Co:p.'s

Notice of Crciss-elupual; Case No. 33-0228, T I{Feb: 11, 2013, ("T`he Coirrriissiutz acted:

xtniawTuliy and unrcasoua1,I; in %t1irl; a rate for cai?nc;ty ',<:,z<I ori t ie ::tilit,'s i'ot3, en^i;;(^ded

casts; wlrich is contr«zt, 'u and :nuonsistent with I'7M I itLxc•anf +:cfiat > I,?,t;'s iZel:abzlity

Assurance Agfi<eznent, as appro^rec3 by t:he S'edern.I Energ^ `R^ tltlaf r} ccsnimrSsioia,"j:

T,hose issites, alIofixIuCh>conce;xi the iiteaxtirzga«d ei`fet^i Eit t'i;: fedc .I t,:jriC1 mrd feder..I

ret;ulatcrry authority over Wholesale inazkets, have now been acidressed by FERC. ,kccordirit;ly,

tor the reasons gii•en below, this Court lacks,jutistliction iwc r tlirr.^^, and the chailet:ges should be

dismissed:z

1'a tlle extent cldat tFtt Ap^e{tr%rris raise any ahIIlletrges to ttla r%liic> Gamr< iSSic)n's jufisdietfat^ to atlojlY t3 .:^tatc:
C-ompensauon L'v' c l.ai , r,bt, are based purefy csn{lhio 1a,e :u d irrc riet b;ed .-di.rectly.orinc3ireotly ffn lFederat
laiv uvose ehalf >>ges are beyA;3i7 the scope oi't}tr"siVlot£aa 'ca r3t m } s;u,u ij i tie.adt;resged ia the izkerit briefxzg
stage o thc:aa aPPeats,.

l9

31



ARCYIJIVIEfNT

"!he (:atni lacks jt ri diL^uo;a over Appeliants' c^i ica tllai the Ohio Commission

exceetled its _jurisdictz:oi3 by xcgutati.ngtriarkcts that are FER'.;,"s exclusize doniain; or that the

Corcui.iission's Orders are inconsistent a i`::deral fnrifT Tliose claifns ivoiils.I nuqttire this

Ce>urt to second ^,ruess or under.f3iicii F(;Rt", 1.-1a; 23. 20; ; t ircler. T3u.t ih..,c_cleral Yc,:>;;:r. Act

re,c}tiures that any challenges to a F'ERG u.ruer: e;p c t n; iiuplic:it; be in>,d4 in the roiev<: nr fedcxal

court of appeals or not at all. Tlie fileci-rate doctrinr. xnoreovei•, rret,l'ac,c.: tiiiz Ccitirt f:um

reviewinl; ,Afspellan;:s' effort tapxess an iutcrpretation of a FERC tariff that departs fxom the uiie

adopted by FERC or entities c:narged ^Niih its implementation; if they disagree witli the

inrplemcnttetion of a;:'Ei2.C tarif.f, iheir ren.edy lies with FERC. And Appellants' argtimetits thaf

the Ohio Comxnissitln lacked jurisdiction because F'.€si'^C has exclusive jurisdiction are now

tsi.otat, EZ:E: hh: cL(;rcised ats .rurisdietion to approve the detern.in:.Iions u,ider rcview Ii.ere:

.`I'hosepa ons aJ Appc+lants' appeals shoult( be eiisniisseii;

1. ChrrlXeixges to .ic".ERC"s Mra^, 23, 2013 Ot•rder Brouglat in C'otrrt

A. '!'he FetEerai Power Act Re+quiEres All Challettges To Be Brota9Irt in the
Appropriote.^`ede }-a3 Cv ►art Fvfflcrrvittg' Rehearing at FI=-RC:

T`he l-edera! Power r'aci >ets f0rth the exdwsii U17nd to directly or

indirectly, the Iaw#'uiness of FERC C>riters> Sec.tioai 3113(b) af the t-kct prmides that a patty

i>c;d" L?y a FERC,`- Order may tfbtair3 revi^ew of thai C^rkr .in the Llnitecl Statesco^ax t vf

a,,peals for any eirs;uzt wherein the licensee or pttb(ic utility to which the ordea- relates is laettt.Ld

t?t• Izas its principal p1ac;e. of business, or in the United States Cci;^ t of App", s fcrr;the District>of

Columbia," 16 ts S.C:. § 8251(h). "C;ciiigress in 3l3(h) prescribed tht, specific, coanpEele and

excItisive nzode fox jud'zciaI review of'the Comziission's orders." Cit}j af7acorlaa zF. lcr.rprryers vf

7cse:ortxa;357 U.S. 320, 336 (1958). `.Ittb.ereby necessarily preclucied:: a71other tneides cif
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.judici<il reviGtv." Ici:; see c:Iso, e,g., C'izl: 7rriutv: PERC. 572 F.3d 1003), 1013 (9th Gz"r, 2009); W

ilrea l'okwet'Admin, v:.:F'T'RC, 5225 }? 3c1 40, 51 (D.C. Cir. 2004); UErritt v.,SAuttle, Irre.,245 F3d

137, 187-88 (2d Cir. 2{101). "Even where Congress has fYot expressly cosiferre.d exclusive

lua-isdi;stion, a special review stattlte vesting .jurisdiction in a particular cotiil cuts off other

courts' original jurisdiction in all cases covered by the special statute," snvesttne»t Co. Insmzite

v. Bd arf Grivet•nots qf the .,ved. Rcscsr•ve S'ys., 551 F,2et 1270, 1279 (D.C. Cir. 1977); see also,

e. iz., Edu nrdssYZ x U S Dep'1of Ii7terfot'; 268 l.3d 781, 791 (9th Cir. 2001). Coizsetluently; zty

"objections" to I`ERC Z3rders ";aiust be niad.e in tl3e Cotirt of AA.ppeals or not at al.l." City qj"

1'acorncr, 357 U.S. at 336.

iUia.ay of Appellants' assignments of crror cannttt; Lozssisterit with those rules, be 131trslleil

in dhis Coiirt. Each would require this Court to secoizd guess or uncier-nune F'I<I~`C's May 23,

2013 Eirder. I)_-:1.J-0hio; for example, contends that the C3lrio Canimissiur±'s jurisdiction "does

iiot incltade i•viiolesale trarisactios7s between AEP Ohio md conl.petitive rctail electric service

('CRES') providers." Notice of Appeal of IEt1-©liio, Case ?Vo. 13-0228, T 2 (Feb. 6, 2013).

"I'hat cieterzrriiiation, IEU-Ohio urges, "is subjectto the exclusive jusisdiction of FERC." U 3.

IECJ-Uhio also seelc:s to overttirzi tlie Ohio Coznzxiission's detern3iltation of appropriate

compensation for capacity by urging that the go3,erning fecierai requirement, the Reliability

Assurance Aga°eemetit; cioes not pennit "'cQst-based tates." lti 15. FirstEnergy Sq),titioizs

shnilarlv challonges t€ie Ohio Ccini.zuissiora's C3rder as inape,rrtzissibly tnodifying the ";{2etiabi'ity

Assurance Agreement, as approved by the Federal Energy Regulatory Conarzxission," FES's

Notice of Cross-Appeal, Case No. 13-0224, T11(1?eb. 11, 2013).

But those saine Federal law issties were before i"i~RC, which has isseieci atz Oz`dez' to

address the.nn. '.ihat (3rder "accept[eci] AEP Oh:€o's la.roposed Appendix" anti concluded tltat "the
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proposed Ap,peizdix accords witn the [Relizbiiitu Assurance Agreemeztt] and the state

campezisatiozt zirechaizistzz;" See 143 FI;RC °,' 61,164, at PP26, 30. Accordint;ly, to address tfte

federal-law assigiiine33ts of error, this Court would tseed to decide witei:tii;r FERC's May 23,2013

Order properl,y coniYnned Ohio's state cornpensatiean tnt:clxatrism -when ii. accepte<! AEI? C)hia's

propiisrcJ Apisi°ttdiY to tlrc Reliability Assurariee Agre~;rtent. But FERC has taotiu addressed

whether tlie C1hio Coininission'^ : ulinDs were pe;rmissible uxider the Reliability Assurance

Agre;;m;zat a#id. feclt,^ral: l:itlv. Ar)pQ (i;,tsma} nlo: challenge or othemise secl; to collaterally

attack thtgse deterni.ittations ir ^,k Coitit. Ci:}' of Taciarrra, 357 U.S. at 341, >?44: Rather,

pursuant to Section 313(b) of the r^,&•ral E'owwr Act, sucla achallenge "znust be c7za€ie in the

C`.oiu•t ofAppeetlsor 3raz at all" . I;l t,,?6:

The Suprenxc: CQizrt's cc:sion in City of 7'acosntr is on point. In tlzat case, a city in

W t h.r; E^tt,n Statc applied for a l-l: i? t. I< usc tct buitd A. pQtver project, including ta o Jaws. 357

U.S, ai 3.;;-i. Over Ubjection of the t3ttott^cy general for the State of'tsJasiiington., l?7-?RC granted

tiie lieense. rtt. at 326; The Statie o# WasTtizzgtcin appealed to the U.S. Court of A.ppeaisfor tfae

ikinth Circuit, arguin; that "the (:-ity had tiot complied with applicable stnte :a!..s i3or obtaineti

state pertnits ancl approvals required by state stittEites;" Id. at 328, I'lie U.S. Cot.rt of'p,ppeals for

the Nintlt Circuit affirmed. Id. I`Ilc; City also bmuglit suit in state cotirt seeking a dvclaratory

juc3gmeixt that the bonds issued to finance the pro,}ect were valid,. IcI, at 329; The State of

WashingtotT t'aen : filed a cross-s;.laiit3 in state eourt:, <`reasserkirig substt3ntially the sanxe oi^tectioiis

Chat ... the Statz; Tiad tnt:de b4 fore the Comtitissioit, and tliat had been njade H:, .szd rejected by>

the t:ou.ct o!' Appeais cn petition for revicw.y' Id. The trial court enjoined the city fi•bm

proceed7trg witlt.tfze projects tto37ctheiess; at3d tlte state supr.esue cc3uzt eventually affirmed, Iif Ftt

3°1-32:
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The CJnit•ed stzite C`,ourt rcyersed, tuiequivocaIly 3•ejecting the possi'biiity of a,

state court decision c,•ertu;-rtiz g ihu erfz:ci uf a i?,-I:C Ui'dez esien inc3irec>tly. Once l LR_t`. tistd

apprcivi;d construction aC iIre pcitwr l:,^c jwct, t}ae 5tate'sa.ttcnapt to enjoir =.he project in effev3

ch;.Il:,r_ rL^rl. rti;it 1'ERC decision. But Section 313 o;f the Federal ;t'cwer ,Oct i errnitted such

chal#enges to 17^ brottgixt rrnty iii a federai court;o.#"app6ls, and ":rtecessari;y r,recli;ded de novo

litigation betw,ien the parties of all issues a.nliering in the controversy," as well as "all other

modes of judicial reviE;w." City rr•f 2crcoina; 357 U.S. at 336. Section 3I3(b) Iikewi5e

":iireelkade[d] a district eviri-t friini kleariuig a liartictilar ctairn [wheiz] the claim 'could and shotild

have been' premited to and decided by a court of appeals." Mi>r•ritt, 245 1~.3d at 188 (quoting

City nJ'7acomr,, ,57 l.`,.S. at 338); cee.adso Skok'omish 1nctian 7'rrbe v. United State.s; 33: F,3d

55I, 5513 (9th Gir.. 2005) (`tirzt> collateral attacks" az`e "goverried by § 8251(b)." (enipbasis

addet€).i.

C'ity of Tac:orraa precludes Appellants' coliateral attael.s to HIP.C's :7rdtr unless those

cb a1€engc°s are ptopcrly €ireseattei^ in, a federat cn. c rr of a^^peats. In this ( t^urt, Appellants a:sserf

many of thc sam.e issttesthat werc iaisec; b^ ,re Fri?C.. lEr1-O11io, for exannlil^w, contezids.that

the Reliabitity Asstirance Agzusii;cnt ducs aer alia v cc> ;t 17.:sed rates." Nalice of :lppea€ of

IEU-C)hio. Case No. 13-4228;'Rj :; tFcb. i; 2013): I:t likevvise argued before FBRCtli,:t tlte U.lti.ct

Commission iinpernissibly "i:nvente<1 arAd applied a cost-based ratemaking inc[hod.ology."

ProtesY of If'sU-Obio iti W F;I213-1164L440; at 17 (Fi.pr. 15, 2013); drl at 18 ("12PTA-1.iased

Pricing is tl3e only price fbr wholesale capacity that can be vi<<wt>d. as just and reasonable anci not.

undutydsscriniinatory.':), FES's"ttiotice ofC:ross-Appeal, G,c `io. 13 -0228,I^f l{Feb. I I, 20l3),

But FERC alsproved t11:P Olzio's Appendix to t3ie Reiiabiliiy Assurance Agreernent,

inc<3tj)orating tlae Ohio Commission's cost-hased pricia-m niecharz.ism, nonetheless. See 143
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FFRC: 3 61.164; at FP2G, 30(Jvlity 23, 2.013) at PP.26, 3Q. :4ppellants'effor,tsto assert tliose

san3e argurneiits in this Court are sqtiarely foreL.lctsed b} Section 313(b) of the Federal :[?oNver

Act. Tf Appcllallts disagree: ivitli I=p;ltC's decision to accept the Ohio Commission's pF•icing as

col.sistent vt-ztb ` Jci sl rec{uirernerits, t}.iey miist pursue a challenge against FERC un fedc;xal

cciizi^f.

It makes no differetice; morcovet, t11at Appellants' assignments of error are framecl as

challetages to the C?h:u Cornnlissior s 1':t;;aci?y Gh^trnv Order, ratlier than zsclirect ciai.i<<nge: to

. .. .
1 ERC's deczstoii. Tilnc ztt} :g:xin c;}.lil> apply th/; t uart:; l'ower Act's 47tclusivi€y prctvisiun

cven where as he:•c, a}iartzcularl`1FERC Orc3c.r is not cxpIicitl} Cc/ K'ie C?a>

StYecrnts•cou»Cil, In<. v, Yeuttet', a57 1`12c' 908', 911(9t1! G1r. I981);1 ^besril"c L-'frorLs t; :Vo:d t'

stxict juzisdictiz3n 1?innits impc>setS by CongrLss" in Seetzoia ; l i(b) by dn,cl:ining c{, c<; ilen^o

FERC determinations directly); Skokorrri:rh Trzdran Tribe, 332 F3d at 560 (lioltling that "the

'1 -eibr;';s claims are isnpc:rn7issible collateral attacks on FERC's licensiazg order" evert thounh "tl.,e

Tribe (loes not explicitly seek to nioiiify, rescind, or set aside TERC;'s licensing arder"). The

only relevant iaxcluiry is whethett the effect of a decision by this Court N-vould second guess or

ui7declnine aI'ERC Order. Tiiat is plainty the case liere:

nQ pi'icies underlying ^ ti.11.3(Ei) reixilbrce tlitit conclusion, Jtu•isdictzonal

Exolusivat; avoids "tite possibility of pzlrallel Ii€igation." Elg.irz v. Dept of the :t'reasuxy, 132. S.

Ct. 2126 213{ (2rr l"L), :`^hen Cat7gress.ai3opts enclusivity prauzsiQits, it avaids "wzde vaixatioszs

in tlte kii3ds of de:cisivrls .;ssac:d :!> >i^e s:zn,a i^i, siniilai ina^Cexs ar3c1 a dc^ulilc, iar^t;r o; itidiciai

review that [is] wa5tefii! :iina if•i:i:iCli"lal..'? 1d.,-,PCf Ulso Cfll: .^`!71>(e OL1#'c4'tt'L.'fFln i Cl1F.trl;.il, B7 I^..!d

at 912 ("Thc point cf i c^ aii^a^,a.special review px;cwedure in the 1"ii-st placc: is to avoici duplicati:on

asxi ineonsistency"). AlloNvirzl; this siut to proct:c:.d in this Ctrurt, ntitwithst:zndlag T?l;i?t

16

36



vvould create pt'ecistyiy the ris:k af dupIicativu litigation-or .in end-a-tin on federaI revzew^tI3at

Se:ctioti 313(b) is d4sigtied zo avoid<s State courts applying thc ?tiatural Gas Act's substantively

idelaiical exclusivity provisiGna Ilave reached the same conClu3ion:5 Like tb(Sse courts, this Court

too shcsitIcl rule tbat irlacks jrtriscliction;to entertain a collateral aEtack an k-i:vRC's rulings.

Gcngress lias liawet- Yo.iiirtit zeview of azi agetacy's decxsioit to a partict2tar proce;;s, and

kti i^'1 tiV.^'()GGSS 3S e7tt;lusiveLthcTo Congress' IIIteE1t. to make 1t:sEf is "^^1?'l;' dS5GeC72able'° fiJrdt

t,ne st«uitory la.ttguai;e. Elgin, 132 S. Ct. at 2132 (citing 7huncJefr.?3as1i; C>'^<r! C;o i^ Reich, ^13:

I.S. -1J0. 207 (1,994)}; ;'t7t'i .Bnrrk in Jeffes:ran Parish y: Bank Qf Netv Orteams ^<a,; rrst

C.b., 379 C1.". 411, 420 (196i) t"[W)ltere Congress has provided stattttory review procedures

designed rro pcrznit a.g.eztcy expertise to be brought to bear on partic;illar probiems;. those

proceduKe.s are to be ^xclttsive.'rj, Rect3itse FFRC I*<as done so hore,,Appeiiants' assigntnents of

c. .,: based oii fecleral. }iltu iw3:ict, Jel;itc: ta the t.;l io C;o?iin7ission's authority andWr the fddQral

' Vloreover, Wiieu Ei cortkes tA re'solving the scope of federa! iurisdicEion and the meaning of FERC [ariffs, it rnat;es
sense ftrr FF.RC. to rexolve tEtose issues itt ttse fivNt ittstr7nce. E-sren reaeral courts; wluc.li are authorized by 5ecpos.
313(13) to revictv sucl3 F'LiRC deaisipris, must defer to FE;RC^::'s reasorxabSe resolution of those nratters: See; e.{;.
Gfisccrnsti2 Pub, f'ixwer, !n{.•. v: 1rER""; 439 F.3d 239,250 (Ll':C. Cii-.2007),

°"7'he cxr.iusivity provision of tlzc Natural Gas Act states: "Any partyto a proceeding tinder this chapter aggrieved by
an order issued by the jF'EI2Cj in such proceeding may obfain review ofsuclrorder 'rr. TTiecourt ofappeals of flre
United Statcs fcir aiikf circuit wtierein the naturai-4as company to whicY, the z3rder relates is located or has it principal
p1at,c oi'businv:;s:" E5U;S.zn:, § 717i'(b).

l t)c tv j>rU4 ';osj Offll^_% a;ttral Gss Ast sa:c: P;ny pa; tv to a Ix?SceedingtTnder tPa.:cfiapr_ ej_iievuil
byan (,,t ac= - uo-, by the Coamrtis"ion in ^r_tclt prtice" ^,n^ ,arS flbf<io rer, i. ," t}f;;tcli or:1;:Y Srn?tic coiiz r;>r al of
tft. ltatt•,d i,t_.^. Y,_,r aay cuct:it et ^r^ir, ub., rr a..nl gw, cotupano tcv;ltici, ilteordr-r t sl. tes is lucattd or La> it
pTtttct},«! 3,iZ F1^us, ,.. 15 U C, %i /rli>T DzfacsI>r 1 t_'vq,. l'P^r>o C rp > 2 13 At iz. - f G(A; iz: Ci:
AE p- ?(tn( )" loA cr^ut^p e, }TiZC I?:.d iss;-e;l an ^rdur e 5 ^^I„ir.ri ',h<a cel1:..ncapaeity iimi.a tctts ^rtF•,oscd t);; ;t
pi^^a:r,^ coutd Mmr,r.}, fi zi401-01 i"'ltintif4`s
tx,i .;t w aalc c t..t .^,<.it,st t^:a' cn;; ,..ry,xtt?ttAg, fu,tit st^t.c.+ntrtnaf ^na tinfe^r ccr,,,.et^^i;^tt "_iair^s. Id at,
02. I-^.: tti f5 tJ.c SeJ tn";_ tt,c -.,^'p'1s,t}^ I_,t^r^tt:r^ns l,.^trastra: c. .tte crnnp:^^2y', a ote ;,i'r, ur.u;>oly i>>i, -, tr ^r,t^yfe
th7 of n^ituYa] BUt tllc c-otaYl oCct.x"1:hi iRltr;drTl.wsi0,:. dtACK or iFFAC, ^ccls.oil.an{I
(li ru S'^dic^ rratte; r,^r ,nnic4 !d. a: 402-0:1 S.-nilar,y in Iztt1. f'u^ferit i. rn ,rr s,ra;r " 'arI}.i,
13r°wi -.,.rnrb ,. ^"'o.. 1 -;,(, ^o_ 2d "-(La_ A;,;). ? 9h5 ), 'ir i cn;i,r:,nu Cotirt ofAPl °ei^ ca;tt^ ontr-ci a ',<al!ett^;edo a
pa v^ r J:i ot exprrlpria'ion i i st 7?; -: S Afrcr t,z v^;< ?he mattcr, the :^,w i^piaincu 't3t : lte tie(", :r-as basatl
or• 1 cr.ifse de of pub1.. co, . vntencc sutr; rr e^^^ sily razt:d ^^k F>TtC; atlsi,tt,,.t ".att ^t ^c;: n nq <tr:ier of0 a fcc14fi17
ar ^ cc rriustbe LruugPyt ;rv i^euerai c:1urt;' dd_ at 7'3&. 17
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Rcliabi'.ity P.t<is.,txancr: r'^ :ieer,zeat, th,e impiic( of I'i:RC's t^xctusive jurisdiction, or the

p4zrtx,is ib!ii.y : f the {Jhio Co:ruuission's iieci:sicxr un&r fQc;cc ^l1 law should be ciistrzissed.

13. Appelia:nts' liiailu't •e Io Petition 1'i+.:itC' for a Rebearing [7ntiei•score6 the
Impx•op;riety of;Reirierv in lhis Corir#

Thc I''ederal );?odver Act }3rovidts that a cbal?enLe go a ri'sRC" C?rdei shalf not be

considered "unless such object'son shall have veci, urc,ct^; E:;ic;tc ti;c; Con3ntission in [snj

, appliciation foi rehearing unless there i'= reaso:raable yround for failure so to 4o:" 16 U,S,C.

§ It likevNrisc states that "[n]o Iicoceedisig to retiiew any order o1' the Commission shafl

be brought by any ei3tity unless suclt eiitifiy sliall have made application to ttte Commission for a

rehearing thereera.zt Id. § 8251(a).

"CourtS .strictly consirtie the jurisdiLtional ret7ear.in.g reciriireraer;t." 7owtr of IVarwvod,

d1las,s, v. I'EZtt:, 906 F.2i.i 772. 774 (I).C: C'.ir. I.::>9(1). The rehearin; rectuirement `is an express

statutory.limitiatiorr( j on ihe. jui•isdictiOn of'the court," Cud. Dept of'Wcrter.ResUatrces r. !'E.Rt>;

306 Iti'.3d 11.21. i.'"? l'?,C. Cir.'_t1J2j, In iflissvairi Cazrfliiota frtr thc: Envirantrrcrtt ,F'LR,', 544

F,:3d 955 (8th Czr. 22008); for exampl:, Apiaellas3ts challenged a FERC Order ii;pro; a^c quest

io reronstruct a: reservoir a^5sociate4 Aith a hydi•o4teefrie ;eraeratina plant. .Irl. at 957< "rtre

Missouri Parks Assoc;atiotr ,v:, an inter«enor i.i t1:C i'f>12.t; j occ;;:d.irtgs, btiit it had not requestt:cl

a rcheaz•'sng befcire fiirRC. Ic,. Thc cc,urt ; ulcd 11;oa ivais^m.ri i'ati:s h.ssociation could n<irsee1c

ji1cliciaireview of I'1;I2,C's orcler; Ii 'Thr ` i ^t;ti:3n-fac rGhearin^ rk:cair<:mezit is i3ian:iatoi-; '.

and "[rtJeithwr the court nor the Commission retaiiis `atiy funn oi jur;s i:ic:nal c^sc^etifl^<' iu

ignore it." Ciranfrolrrt ex re1. iVficft. Z)ep't nJ ^itttiral R svaarces v. FF,RC;IBQ F.3d 278, 280-82

(17.C:> Cu. 1999).

It is uncontested that Appellants have not sought rehearing of the tMay 23, 20133 FERC

fi)rd.er. flird the 30-<Iay deadlizie for seeking relzeariiig, .sce 16 tI,&C, § 8251(a), expired on June

i8
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24, 2013. 13ecarise Appellants never sought reliearing at 'FE12C, tbe courts lack jurisdiction to

ovef•tuz•ti FERC's decision. For that reason too, insofar as Appellants' assignments of error urge

tliat tixe C3hio t;omYission invaded FE€ZC:'s jurisdict.ion, took action cosi:ti•ary to t€ie federal the

Re.`(iability Assurancr r'it;rec:mee,nt, or othet-wise cfain a riio3ation of federal lar^^^; titosz

assigft.meztts of exror shotald he disziussed,

C. Ap}>ellattts' Challenges Vaolate the Filecfi-Rate Doctrine

"I'lie ii€ed-rate doctrine confirms that Appellazats :):ay, not asx: :ljis Cotn-t to s^;c(md guess

or lInderSl7int afederai C<ii;i 1-31)yJ1o ';t, F7t' Fi.(Zi.^. U1?iit.r tE!$t the "rIghI iC) -! ruasoIIfible

F°.te is t(xe rigl,*t to the rute 4uliieh U4ESkkC;j i.iles crr tixe,:" Ncititahula .l?otive," ({< Li,,ht Co. i^

II«,i nluu +76 ( t.^ 953, 963 (1986). OrzLe a rat.e is filez~^ witl) I'1 KC. :,eit} ea" st2te regulatnrs

nor,,oarts may cc,tla'rerally attack it. "j.^]xcept f6z rcview of [l'`I;R.C's] urder„" wndar the Fede.ral

a owe r Act, n"court can assuine ;,, ri Tlu to a ditferent [rate] on the ground that, in its bpiinion, it

is tlie oilly or the xiYore reasonable ozie:" Id. Arit€ the filed rate doctrire also preehides a state

cornrrtission e,r court frotn interpreting a federal tariff differently from t€xc:. kSs'RC'-reguEated entity

responsible for iinplernenting that tariff: :Sec f3E1' Tex, rJ: Co. v. 7ex, lizdus. Energy Consumers,

473 F.3d 581, 5$5-86 (5th Cir: 2006). "TEKC,, zzot the state, is tilc appropriate arb.iter of any

d.rti,ts iJrva;lving a taritfi."s intea'prvtatiojt," Icf, at 585, That is tiue even where, as in A.F^^U

7'exas, the stati believes it is enforcinb .tlae federal tariff atrd coxrecting a vio€atiori. Id In that

context too, the dispute rxiust be presented to I{I;RCand to the federal caurts, 7d

Appellants' clr-'lengc to the Q€iio Corrkrriission rial°r.nl; runs afoul of that requirement: As

cxp3a:r;cd above, Ap,;;lazxs' notices of appeal zn large part clta€lenge the Ohio Comnrission's

of the Rc€iribili.ty A:ssiiraxice^ rcG nent, ,.See, e,g:; T=irstl.:nergy so€iztions C'.tirp.'s

' 3>^ iC:r c,"Cross-Appeal;;Gase Nu: i^-0^'?8, '^,, 1(Feb. 11, 2013) (ut.ging that a rate "based aia tlxe

utiiity's fii€ky embedded c.ast;;" ^,o1:tc the "Reliabilitv r,ssiirance Agreeniea3f." approved by

19
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Fr'RL'). C'otlsistent with the tiled-rate doctrine, any dispute over AEP tJlixo's or the Ohio

Cotnniission's compliance w"tth that federal tariff m:ust be addressed to FFRC, not ttic state

e:oiirts. AEI'fexcrs, 473 F'.3d atfi85.

iI. .flppeltrrnJs' Callatcr°uTAltac.ks vii FERG"s• 4rderAre:ti:ivot

"Ohio courts have Iong exercised jGtdicial restraint in cases wlaich> are not actual

controversies" 3'sc•lzeritz v. l+'engu.soyt.. 566 N.E.2d 655, 657 (C3Iuo 1991). And "[n]a aetua:l

contrcaversv :; iSt.s Miere a case iras been renciored m.oot by at, outside etjent;" Id. This Court

has expiaincd that "[i}t is yzot tl7e dtity of tlze court to answermvot questicns, and wnet3; tieiiding

proceecling's in error in ttais cQini, an event occurs A-itlzout ti,:; fatiili ei either party, which reu,ciexs

it ii2rpo4sible i;ir the cc.o to o:,ant any t'elxef, it t>;ill c:ismiss the lact=:tic,n irt errcrr;;" ro , sec c{:.,o

S'tute ex rel. GcryIor•, Iric. v. ( oc;clcr;u^t, 928 lvTE?d 729,731 (Oliilc) 2010}, For c7ver a ceuiury>,

tIr ('oini ;ias tltiis obset•ved t3ha€ a case is moot svhere the Court c.:rm;t yrazit an appellazzt "any

effec;ti,l3 relief whatever" even.zf it oyere to decide in the appel3ai;r s favor. ;SJa;e ex Pel. h'lazir

:7entrings, Irac. v. Noble.; 551 NI.T;.2d 128, I31(()hio 1950) (quotizig Mint:z v: WYt, 92 N.Is; 21, 22

(Ohio 1910)j,

Appellants ialsist that ttte Ohio ConaInission below addressed issues outside of its

.jurisdiction that We. NNrithin the exclusive putvievr of FERC. See p. 19 .szopr•c7. f3ut FERC

addressed tlit?st; very issues in its 1vt'ay 23, 2013 Order. Fcderal attthorzty has not }ieen iiivaded; it

lia nai` l,>eeii e?cercised by l l:;l^C itse(f. F3ecause: FI;RC taas exercised its feder.ai truthority antl

eC^il^rilTeCl the Ohio Commission's d'tt:t'1''.7I1^'.tio;ls, t1iJ.>:, as3lrn,,l]A'I1e31tS OfL.ri'Ol a^'e IlOW rF9UOt.

20
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Conclusion

The Court slloulfi distniss, for la.clc of jurzsdictiotror on grou ids oii Jxaootness, all seaticrais

of Appc:li ants' aPPeal zxguut7g that the Ohio Gom:missi^an exta^;.elicu ;ts jurisdiction by regulatirig

wholesale etter.ay markets fhat are the excluszve domain of FERCs; or that its rtilitlgs are

incortsistesJt tuiti7 th>;; Reliability Reassurar>ce Agreenietit or any otiie.r tariff approved by FI;RC.
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FEDERAL ENERGY REGUI.,ATORY COMMISSION
WASHINCi i'ON, D.C:; 20426

OFFICE OF ENERGY MARKET REGULATION

PJM Intereonnection, L.L.C.
Ohio Power Company
Docket No. F R 13-1164-001

Issued: 7/29/ 13

A:nanda Riggs Conner
Senior Counsel
Atiierican Electric Power Service Corporation
801 Pennsylvania Avenue, N.W, Suite 320
Washington, D.C. 20004-2684

Attention: Atnanda Riggs Conner
Senior Cotinsel --- American Electric Power Service Corporation

Reference: Compliance Filing

Dear Ms. Conner:

Ob June 20, 2013, you filed on belialf of American Electric Power Serviee
Corporation':s (AEP) utility affiliate Ohio Power Com.pany a compliance filing pursuazit
to the Comnaission's May 23; 2013 Order in DocketNo. ER23-1164-000.' You state that
AEP proposes revisions to PJM Interconnectian, L.I,.C.'s (PJM) Reliability Assurance
Agreement (RAA), Scliedule 8.1 Appendix-Ohio Power Company FRR Capacity Rate.z

Pursuant to the authority delegated to the Director, Division of Electric Power
Regulation --L'ast, under 18 C.F.R. §375,307, your submittal is accepted for filing,
effective August 8, 2012, as recluested.

The filing was noticed on June 20,2013, with coinnaents, interventions and
protests due on or before July 11; 2013. Pursuant to Rule 214 (18 C.F.R. § 385.214

' P01Inte.rconnectton, L.I.C:, 143 FERC ^( 61,164, at P 24 (201;3).

PJM, Reliability AsSurance Agreement, Schedule 8.1 Appendix-Ohio Power
FRR Capacity (Appetidix) (0.1.0).
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(2012)), to the extent that any timely filed motions to intervene and any moti(m to
intervene out-of-tiine were filed before the issuance date of this order; such interventions
are granted. Granting late interventions at this stage of the proceeding will not disrupt the
proceeding or place additional burdens on existing parties.

This acceptance for filing shall not be construed as con sti tu ting. approval of the
referenced filing or of any rate,-charge, classification, or any nrle, regulation, or practice
affecting such rate or service contained in your filing; nor shall such acceptance be
deemed as recognition of any claimed contractual right or obligation associated
tllerewith; and sucli acceptance is without prejudice to any ftndings or orders which have
been or may hereafter be inade by the Commission in any proceeding now pending or
hereaftcr instituted by or against PJtVI or Ohio Power Company.

'This order constitutes final agency action. Requests for rehearing by the
Commission inaybe filed within 30 days of the date of issuance of this order, pursuant to
18{::F:R. § 385.713.

Sincerely,

Jignasa Gadani, Director
Division of rlectricPower
Regulation - East
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143 FERC ^ 61,164
UNITED STATES OF AMERICA

FEDERAL ENERGY REGt;L.ATOR.Y COMMISSIOiN

Before Commissioners: Jon Wellinglioff, Chairman;
Philip D. Moeller, .John R. Norris,
Cheryl A. L ah'leur; and Tony Clark.

PJM Tiiterconnection, L.L.C. DocketNo, ER13-1164-000
Ohio Power Company

ORDER ACCEPTING APPENDIX TO RELIABILITY ASSURANCE AGREEMENT
SUBJFCT TO A COMPLEANCE t'1LING

(Issued May 23, 2013)

1. On March 25, 2013, American Electric Power Service Corporation, on behalf of
Ohio Power Company (AF,I' Ohio), filed a proposed. appendix (Appendix), to the PJM
Interionnection, L.L.C. (PJM) Reliability Assurarice Agreement (RAA).z AEP Oliio
requests that the (;omtnission confirm that the Ohio state compeirsation inechanisin is
coiisistent with Schedule 8.1.D-FRR Capacity Plans (Schedule 8:1) of the PJM RAA and
accept the Appendix to the R.AA. Ifi this order•, we accept the proposed Appendix, to
become effective August 8; 2012; subject to a conipliance filing reqciiring AL;I' Ohio to
implement certain revisions to which it has agreed.

Backlzt•oanrl

2. PJM has a capacity inark.et designed to ensure the availability of necessary
resources to provide reliable service to load within the PJM region. The PJM capacity
market includes the reliability pricing model(RPM), in which P:1M conducts forward
auctioiis to secure capacity for futnre delivery years. The I^.A1A corttains an alteniative
method for meeting the PJM capacity ohligation, the Fixed Resource Requirement (FRR)
Alternative, for entities that choose not to participate in the RPM auctions (FRR Entities).

3. Schedule 8.1. of the RAA includes the provisions of the FRR Altemative.
Section D.S of Schedule 8.1 provides:

' PJM, Intra-i'Jl+ti Tariffs, Rf1A, SCI-IEDULF 8.1 Appeiidix-Ohio Power FRR
Capacity Ra (Appendix) (0.0;0).

2 PJM, Intra-1'JM TaritTs, RAA, SCHI;DULF 8.1,D-FRR Capacity Plans
(Scliedule 8. 1) (4.0.0).
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In a state regulatory jurisdiction that has implemented retail
choice, the FRR Entitymust include in its FRR Capacitv Plan
all load, including expected load growtli, in the FRR Service
Area, nottivitlistanding the loss of any such load to or amotig
alternative retail LSEs [that is, load serving cntities]. In the
case of load reflected in the FRR Capacity Plan that switches
to an alternative LSr, where the state regulatoty jarisdiction
requires switching customers or the LSE to com.pensate the
FRR Entity for its F'RR capacity obligations; sucli state
conapensation mechanism will prevail.

Section D.8 further provides:

In the absence of a state compensation mechanism, the
applicable atteniative retail LSE shall conapensate the FRR
Fntity at the capacity price in the unconstrained portions of
the PJM Region, as determined in accordance with
Attachment DD to the PJM 'Tariff, provided that the FRR
Entity may, at any time, make a, fiIirtgwith FE'sRC under
Sections 205 of the Federal Power Act [FI'A] proposing to
change the basis for coinpensation to a method based on the
F'RR Entity's cost or stich other basis sliown to be just and
reasonable, and a retail LSE may at any time exercise its
t-ights under Section 206 of the F'PA.

-2-

4. On November 24, 201.0, AEP Ohi.o submitted a formula ratefiling; in Docket
Nn: :ERI 1-2183-000, to eliange the rate of compensation for the capacity it provides on
behalf of alternative LSEs under the FRR Alternative to a eost-based formula.3 On
January 20, 2011, the Commission rejected the fornlula rate proposal by AEP Ohio to
collect the costs of ineeting, the capacity obligation under the FRR.Alternative on the
grounds thatPublic Utilities Conrmission. of Ohio (Ohio Cornmission) had established a
statc compensation mechanism.4 AEP Oliio has filed a request for rehearing of that
order. On Apri14, 2011, AEP Ohio also filed a complaint asserting that the January 2011
Order's interpretation of the RAA was inconsistent with the FPA and the original intent
of the FRR Alteniative provisions.

3 Altemative retail suppliers, or alternative LSEs, are knolvn under Ohio state law

as competitive retail electric service (CRES) providers.

4 Arrrerican Eleclric I'oweY &rv. Corp., 134 FERC !( 61,039 (2011) (January 2011
Order), rehearing penelizrg.
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5. On July 2, 2012, the Ohio Commission issued a ruling establishing charges for a
state compeiisation mechanism.` On Septeinber 17; 2012. AEP Ohio notified the
Commission tliat, in compliance with the Ohio Comniission's orders and subject to any
future rulings by the Ohio Commission or this Commission, AEP Ohio's F'RR capacity
would be available to Ohio LSEs in accordance with the state com.pensation mechanism
adopted by the Ohio Commission, effective August 8, 2012.6

IL Fi_ .Iin.g

6. AEP ()hio asks that the Commission accept an Appendix to tlie RAA that;sets
fortlrthe rate of contpensation for the capacity it provides on behalf of altertrative LSI;•s
pursuant to the Ohio Commission's adoption of a,state compensation niechanism, which
AEP Ol►io states is perniitted under the RAA, Specifically: AEP Ohio's proposed
Appertdix provides:

The [Ohio Commission] in Case No. 10-2929-EL-UNC on
July 2, 2012, issued an order• approving a cost-based state
compensation mechanism for load of alternative retail LSEs
(aik/a Competitive Retail Electric Service (CRES) providers)
in Ohio Power Company's FRR Service Area, of
S 188.88/MW-day for FRR capaeity made available by Oltio
Power Company under theRAA, effective as of August 8,
2012, For purposes of administering the state cotnpensatinn
mechanism, the Final Zonal Capacity Price will be the price
Fipplicable to the unconst3•ained region of PJM adjusted for the
RPM Scaling factor, the Forecast Pool Requirement and
Losses. Ohio Power has indicated that it expressly reserves
its right to propose a revised capacity ra.teto include charges
or assessments necessary to enable Ohio Power to fully
recover the cost of the FRR capacity (as determined by the
[Oliio Commission] in its July2, 2012 order).

' AEP Ohio 1'ransniittal at 5, (citing Ohio Commission Case No. 1 p-2929-EL-
UNC), AEP Ohio states that the Oliio Commission found that the record establislxed in
the state proceedirig supported a cost-based charge of $188;88!MW day. AEP Ohio
further states tfiat, on August 8, 2012, the Ohio Commission implemented a cost deferral
recovery niechanism that is intended to enableAEP Ohio to recover a portion of its I;RR
capacity costs from retail customers. I^cl. at 5-6 (citing Ohio Commission Case
No. 11-346-EL-SSO).

°.See September 17, 2012 Update on Status of Proceeding at 2 (Docket Nos.
I;R 11-2183-001 and ELI 1-32-000):
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AEP Ohio reqiiests an effective date of August 8, 2012, the date that the Ohio state
compensation mechanism became effective.

7, AEP tJI1io states that once this filing is approved by the Coinmission and becomes
final and non-appealable, it will withdraw both its request for rehearing of the January
2011 Order and its complaint in Docket No. EL11-32-000.

11I. Notice of l'il9nr?, Commeiits, Protests and Responsive PleadinLs

$. Notice of the AEP Ohio's filing was published in the.F'etle.ral Registet°, 78 Fed.
Reg. 19,700 (2013), «ith intexventions and protests due on or be.fore April 15, 2013.

9. The Ohio (;om7aission filed a notice of intervention. "I'imelv motions to intei•vene
were filed hyAmerican Municipal Power, Inc; DPL Energy Itesoiu•ces, Inc.; I3uke
Energy Ohio, Inc, and lhtke Energy Corporation (collectively, Duke); Exclon
Corporation (Exelon); Industrial Fnergy Usea•s-Ohio (IEU-Ohio);7 and the Retail Energy
Supply Association (RESA).$ FirstEnergy Service Gompany (FirstI;nergy);9 Office of
OhioConsucner CoLinsel (OCC); and PJM filed niotions to intervene out of time.

10. The Ohio f;ommission filed comnlents. Exelon, TEU-Ohio, RESA, F`irstEnergy
and OCC filed protests, and Duke filed a Iimited protest. PJM, AEP Ohio,10 and IEU-
Ohio filed answers.

A. C:omments and Protests

I 1. The Ohio Comrni ssion urges the Commission to aecept AEP Ohio's filing as
proposed. The Ohio Commission affirms that it has adopted a state compensation

7 Energy LJsers-Ohio is an association of large Ohio-based energy consumers.

s Retail Energy Supply Association's members include: C',llampioti Energy
Services, LL(;; ConEdison Solutions; Constellat"►on NewEtiergy. Inc.; Direct Energy
Serviees, LLC; GDF SUEZ Energy Resources NA, Inc:; Hess Corporation; IIoniefeld
Energy; ID'1' Energy, Inc.; Integrys I:nergy Services, Ine.; Just Energy; Liberty Power;
MC Squared E.nergy Services, LLC;. Mint Energy, LLC; NextEra Energy Services; Noble
Americas Energy Solutions LLC; NRG, Inc.; PPL EnergyPlus, LLC; Stream. Energy:
TransCanada Power Marketing Ltd,; and TriEagle Energy, L.P.

9 On behalf of FirstF,iiergy Solutions Corp.

'0 AEP Ohio filed answers on April 30; 2013 and Ma:y 16, 2013,
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mechanism and that acceptingAEP Ohio's proposed filing would a:void a jurisdictional
disptite between the Ohio Commission and the Commission,n

12. Protesters do uot support ALP Ohio's proposed tariff la)iguage and argue that the
Coniniissinn should reject the filin. g: Exelon states that AEP Ohio's proposed Appendix
is not required, and the Commission should not approve it,. Exelon notes that, in an order
issued on July2, 2012, the Ohio Commission adopted the state compeiisation mechanism
to apply to AEP Ohio's capacity under the RAA.1z F'xelon states that this order is
currently cYfective and alternative LSEs have been compensating AEP Ohio at the rate
retluired by this order. Theref'ore, Exeloft asserts that the Commission need not accept a
capacity mechanistn that has already been established by a state commission and which
the RAA states takes precedence over any other proposal AEP Ohio may fite.13 RLSA
and First Energy state that tlie Commission's January 2011 Order found tliat AEP Ohio
did not have the right to make its filing given the existence of astate compensation
mechanism in Ohio.ia RESA states that this finding also applies to AI;Y Ohio's filing in
this proceeding given the continued existence of a state compensation mechanism in
Ohio:ss RESA, FirstEinergy, and OLC contettd tliatAEP Ohio has not met its burden to
show^^that the rates are jast and reasonable. RESA states that AEP Ohio's filing is
i.Ynclear, aiid should be rejccted forfailingto provide any cost support.gfy

13. FirstEnergy and IEU-Ohio state tliatAEP Ohio's filing shoUld be rejected because
AEP Ohio does r.ot have the authority to anreiid the RAA.r? ILU-Ohio argues that eveti
if ALP Oliio's filing is authorized, the Commission cannot grantAT`P Ohio's requested
relief because it exceeds the Commission's jurisdiction. IEU-Ohio contends that the
Commission only bas the authority and responsibility to approve only the wholesale rate

II Ohio Cominissioti Comnients at 2-5.

" Exelon Comnients at2 (citing Ohio Commission's In theMatter of the
Cotrtnti.ssion Review (^f the Capacity Char-ges of Ohio Power CamPany and Columbus
.Scntthern Power Company, Case No. 10-2929-EL-UNC, Entry on Reliearing, October 17,
2012).

i3 Exeion Comments at 2-3.

RESA Protest at 8(cit'rng January2011 Order, 134 FERC f,; 61,039 at PP 8, 10)".

15Id. at 9.

' 6 Id. at 14,

17 FirstLnergy Protest at 4-5; IF,U-Ohio Protest at 12-15.
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for capacity that is provided to aiterctativeLSEs, which in this instance, is the P;IIVl RPM
clearing price.1s

14. Protestors also raise issues that they assert the Commission should consider if the
Commission does notrejectA.EP Ohio's filing in this proceeditrg: I:xelnn states that the
proposed AppendiY should be revised to t-emove the anibigtaities as to the capacity rate
established. First Energy proposes thc following nrodifications to the proposed
Appendix, which FirstEnergy asserts accurately reflect the Ohio Commission's finding:19

"1'he PublicUtilities Gomniission of Ohio (PUCO) in Case
No. 1()-2929-1,I. L3NC on Jnly2, 2012, issued an order
approving a east base state compensation mecllattism for
load of alternative retail LSEs (a/k/a Competitive Retail
Electric Service (CRES) providers) in. Ohio Power
Compaiiy's FRR Service Area, for FRR
capacity made available by Ohio Power Cotnpany utider the
RAA.r€ ti ,^ ^r' ^^°* 4 on,' For purposes of
adniinistering the state compensation mechanism, the
wholesale rate shatl be ectEral to the adjusteii final zonal PJM
RPM rate in effect for the rest of the RTO region for the
current PJM delivery year, and with the rate changing
annuat_,l^oii June 1, 2013and June1 201^to match tlie then
current adjusted final zonal PJM RPM rate in the restof the
R1'O region. The Final Zonal Capacity Price will be the pz-ice
applicable to the unconstrained region of PJM adjusted for the
RPM Scaling Factor, the Forecast Pool Requirement and
Losses. O : . .. #tat4t-$xp.Feasly rese-vas
its b

wo-- +

18 IEU-Ohio at 16-I7. .IEU-Ohio states that a portion of bvhat AEP Ohio
characterizes as the state. compensation mechanism (specifically, the differeiice between
the P.1M RPM clearing price.that applies to alternative LSL:s and S188.8$/MW-day) is
exclusively a retail rate.

19 FirstF;ttergy Protest at 6-7. In its protest, FirstFnergyprovides its proposed
revisiotis to AEP Ohio's proposed Appendix in redlined strike out, as reflected in the
body of this order.
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15. Further, FirstFnergy and RESA state that AEP Ohio's request for a retroactive
effective date of Augusts 8, 2012, for AEP Ohio's proposed rates must be deni.ed as
inconsistent with the filed rate doctrine.

B. Answers

16. PJM states the PJM Board of Directors (Board) authorized the filing of a revision
to the RAA to incorporate an appendix to Schedule 8:1 in order to incorporate a capacity
compensation rate for. hEP Ohio,20

17. In its April 30,2013 answer, AEP Ohio asserts that the Commission should
disregard commenters' requests to reject AEP Oliio's filing on the basis that AEP Ohio is
either not authorized to make the filing or that the filing is not needcd. AEP Ohio notes
that PJM's comments clai-ify that PJM received the properatttlaorization to ntake this
amendment to the RAA on AEP Ohio's behalf.

18. AEP Ohio asserts that this filing is not contrary to thc Commission's January 2011
Order tiecattse AEP Ohio's fIling is not proposing to e4ablisli its capacity conipensation.
charge, rather its filing is seeking the Commission's a:xept:ance of the wholesale FRR
charges as reflected in the Ohio Commission-approved state compensation mechanism.
Therefore, AEP Ohio states that the Comtnission's accc.ptance of this filing would ensure
that the state conipensation mechanism would prevail, as in accordance dvith section D:8
of Schedule 8.Z of the RAA. Finally, AEP Ohio disputes arguments that this filing is not
needed, noting the Olrio Commission's comnients urging the Commission to accept the
filing.Zi

19. AEP Ohio clarifies that it is not requesting that the Conimission approve the Ohio
Comnzission's determination as to AEP Ohio's FRR capacity costs. AEP Ohio states that
it, and the Ohio Contmission, are requesting one limited ruling that the Ohio
Conimissiou's decision to adopt a two-part state compensation anechanistn is fully
consistent with the RAA, wluch was adopted pursuatit to°federal law:22

20, AFt' C}hio also agrees with FirstEnergy's proposed modifications and offers to
submit a compliance filing to reflect these edit5. AEP Ohio states that the only proposed
modification that it objects to relates to i-emUving the effective date (A.tgust 8, 2012),

20 PJM Answer at 2-3.

21 AEP Ohio Answer at 7-8.

22 AEP Ohio Answer at 5.
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because, according to AEP Ohio, that is in fact the date that the tJhio Commission
adopted the state compensation mechanism;z3

21. IEU-Ohio asserts that AT;I? fJtuo's answer does not adequately address the issues
ILU-Ohio raises in its protest. In its May 16, 2013 answer, AF,P Ohio asserts that IkU-
Ohio's answer raises the same argucnents that IE,U-Uhio raised in its protest.

IV. Commission Determlrtation

A. Procedural Matters

22. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2012), the timely unopposed motions to intervene serve to nzake the
entities filing them parties to the proceeding. Given the lack of undue prejudice Ur delay,
the parties' interest, and the early stage of the proceeding, we find good cause to grant the
unopposedY untimely motions to intervene of FirstEnergy, OCC, and PJM.

23. Rule 213(a)(2) of the Comniission's Rules of Practice and Procedure; 18 C.E.R.
§ 385.213(a)(2) (2012), prohibiis an answer to a protest unless athenvise Urdered by the
decisional authority. We will accept;PJM's, AEP 0hio's, and TEU-0hio's answers
beLause they have provided information that assisted us in our decision-making process.

B. Proposed Anbertdix

24. As discussed below, we will accept A13P Ohio's proposed Appendix, to become
effective August 8, 2012, subject to a compliance filing to niodify the proposed. Appendix
as AEP Ohio has agreed to: We alsoaccept AEP Ohio's commitment to withdraw its
request for rehcaring of the January 2011 nt•der, and the complaintfiled in Docket
No. EL11-32-000 otice this.filing is approved by the Comntission and becoiiies final and
noti-appealable:

25. Under Scheduie 8.1, a state is permitted to establish the compensation mechanism
in a state regulatory jurisdiction that has implenietited retail choice. Tlie Ohio
Coimnission states in its comments that the proposed Appendix conforms to the state
con3pensation mechanism it approved, and that it stupports the filing, effective on
August 8, 2012.

26. Several protestors contenti that the proposed Appendix is unnecessary as the RAA
governs. Protestoi•s argue that the Comtnission need not approve a capacity niechanisni
that laas already been established by the Ohio Commission pursuant to the RAA. While

" Id. at 6-7.
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AEP Ohio was not obligated by the RAA to file the proposed Appendix, we find no basis
for rejecting the filing since it is consistent with the RAA,

27. Several parties inaintain that the iiling is unautlrorized because the RAA permits
only PJM to make filings to acnetad the RAA. Parties assert that AI:P Ohio has not
detnonstrated that it received apprcival from the PJM Board to make this faling as
required foa' any filing to anaend the RAA. We rejectthese argutnents. We firid tliat the
filing is pezrinissihle because, as PJM answers, tht; PJM Boai-d has authorized AEl? Ohio
to inake this type of tlling, which only addsan alipendix, btit whi.ah does tiot amend the
body of the RAA itself.

28. First Fnergy az`gues that thecff'ective>date sliould not be August 8, 2012 aiid
should be remove.d from the RAA provisiqn. However, the Ohio Lommission. adopted
the state cotnpensation meclianism effective August 8, 2012, tuhiah no party disputes;
and we therefore find that date to be in accordance with the RAA.

29. Several parties raise a concem that the proposed Appendix is ambiguous and
unclear, and is unjust and unreasonable. But the protests were filed pr-ior to AE1? Ohio's
answer in which AEP Ohio agreed to certain revisions to the Appendix that address these
parties' concerns.

30. 1-laving established that the proposed Appendix accords with the RAA and the
state compensation meclianism; as detailed above, we therefore, reject tlie protests.

The Commission orders:

AEP Ohio's fl.ppendia to the RAA is liereby accepted for filing, to bccome
effective Augltst 8, 2012, subject to a compliance filing, within 30 days of the issuance of
this order, to implement the revisions to the Appendix to which A:EP Ohio has agreed.

By the Commission.

(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Sei;retary.
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134 FERC161;039
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULA"I'ORY COMMISSION

I3efore Commissioners: Jon Welliiighoff, Chairman.;
Marc Spitzer, Philip D. Moeller,
John R. Norris, and Che:-y1 A. LaF.le.ur.

American Electric Power Service Corporation DocketNo. ERI I-2.183-000

ORDER REJECTING FORMULA Rz1.TE PROPOSAL

(Issued January 20, 2011).

1. On November 24, 201.0, American Electric Power Service Corporation (AP;P)
fzled on behalf of'Coltambus Southern Power Cortapany (CSPC) and Ohio Power
Company (OPC) (collectively, AEP Ohio Ct?nipanies)' nerv^ rate schedules idnder
Sclaedule 8.1 - Appendix to the PJM Interconnection, L.L.C. (PJYvI)Reliabi.lity Assut•ance
Agreement (RAA) to collect their respective capacity costs for meeting the capacity
obligation ofthe PJM Resource Procure,nentModel(RPM). As discussed below, the
Commission will reject the proposal as unauthoriLed under the RAA.

Backgrouncl

2. The RAA, a rate sehetlule on tile with the Commission, contains an alternative
method for ineeting the RPM capacity obligation, the Fixed Resource Requirement
(FRR) Alternative, wliieh applies to entities that choose not to participate in the RPM
auctioms. "I'he RAA reqztires an eligible load-serving entity (FRREntity) that chooses the
FRR Alternative to submit a capacity plan, for all load in the FRR service area, to meet
the capacity requirement with speeific capacity resources, as an alternative to
participation in the RPM auction process. Section D;$ of Schedule 8.1 of the RAA
provides:

1On October 18, 201.0, CSPC and OPC filed with the Public Utilities of Ohio an
application to merge ilie two comlianies; with OPC being the sole surviving company.
AEP states that CSPC and OPC intetia to file with FERC for autliority to merge. ARP
statcs that the merger transaction is expected to close in 2011.
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In a state regulatory jurisdiction that Iias implemented retail choice,
the FRR Entity mYjst iEiclude in its FRR CapacityPlan all load,
inchading expected load grou%th, in the FRR Service Area,
not-withstanding the loss of any such load to or atnong alternative
retail LSEs. In the case of load reflected in the FRR Capacity Plan
that switches to an alternative LSE, where the state regulatory
jurisdiction requires svAtching customers or the LSE to compensate
the FRR Entity for its FRR capacity obligations, such state
cornpensation mechanistn willprevail. (Emphasis added.)

Section D.8 of Schedule 8.1 of the RAA further provides:

In the absence of a state catt2pensation mechanism, the applicable
alternative retail LSE; shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJIvI Region, as
deterniined in accordance w<ith Attachrnent DD to the PJM Tariff,
provided that the FIiR Entity mav; at any time, make a filing with
FERC under Sections 205 of the Federal Power Act proposing to
change the basis for conipensation to a method based on the k12R
Entity's cost or such otlierbasis shown to be just and reasonable, and
a retail LSI? inay at any time exercise its rights under Section 206 of
the FPA. (Emphasis added.)

II: The AEP Ohio Companies' I+'iling

4. The AEP Ohio Companies participate in the PJM calaacity market under the FRR
Alternative asFRR Entities. Since the start of the P-^Ji1^I R.i'M capacity market, the AEP
Ohio Coinpanies have been receiving capacity compensation froin altesnative retail
LSEs2 based on the RPM clearing prices iri the uncnnstrain:;d part of PJM. Unde2` this
cnechanism, each retail LSE would pay the RPM clearing price for its proportionate share
of the total capacity proeured. 'The AEP Ohio Coinpatiies argue that the auction prices
are not pertnitting thent lQ tiilly recover their costs, and therefore they propose to change
the basis for compensation for their FRR capacitv obligations to cost-based recovery.
More specifically, the AEP Ohio Companies seek Commission approval to change the
basis of their capacity compensation from the PJM RPM clearing price to annually
adjustitag forinulas that ti-ack actual capacity costs. The proposed rate schedules are
formula rate templates under whicl3.tfie AEP Ohio Companies propose to calculate their
respective capacity costs. The AEP Ohio Cotnpanies contend that the proposed formulas

2 In Ohio, alternative retail LSEs are referred to as Competitive Retail Electric
Suppliers.
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are standard cost-of-service trackers. The AEI' Ohio Companies propose to make these
rate schedules effective on January 1, 2011. The AEP Ohio Companies also assert that
Oliio had not established a state c:ompensation mechanism.

III: Notice of ]Filing and Resnonsive Pleadin^s

5. Notice of the AEP Ohio Conipanies' filing was published in the FYderal Register,
75 Fed. R.eg. 76,725 (2010), with interventions and pr(itests due on or before
Deceniber 10, 2010. 1'imely tnotions to intervene were filed by FirstLnergy Service
Company ffirstI;nergy),3 Industr•ial EnergyUsers-Ohio (IEU-Ohio), Direct Energy
I3nsiness; L.L.C. (Direct Eiiei-gy), Constellation Energy Coiniiiodities Gr:oup, Tnc. and
Constellation NEwEnergy, Inc. (Coiistellation), American Municipal Power; Inc. (A1VIP),
Public Utilities Commissioti of Ohio (Ohio Comfnission), Office of Ohio Consuiner
Counsel, DPL Energy Resources, Inc., Dayton PoNver and L,ight Gompany, Ohio Partners
forP:ffordable Energy (Ohio Partners), Monitoring Analytics, LLC;4 PSEG Companies,s
Exelon Corporation; Duke Energy Ohio, Inc. DTE Energy Trading, Iiic. (DTEET), AEP
Retail Energy Partners LLC. (AEPREP), and Ohio Energy Group (OEG) filed n,*otions to
intervene out of time. OEG; IEU-Ohio, and Firstl nergy filed protests, and Direct
Energy, Constellation, and the Ohio Conimission filed comments in opposition to the
AEP Ohio Companies' proposal. AMP filed comments seeking ciarification. On
December 17; 2010,, the AEP Ohio Ccsmpasiies filed a response to the protests and
comments.6

6. The Ohio Commission states that the state implicitly adopted theuse of the RPM
aiction price to value capacity since the inceptioin of AEP-Ohio's current,standard
service offer, and, on Decenzber 8. 2010; has now expressly adopted the use of the RPM
auction price as its state c•ompensation tnechanism. In addition, the Ohio Commission
states that it has started an investigation concerning the AEP Ohio (>ompanies' capacity
charges to Ohio's altetnative retail providers.

3 On behalf of FirstEn:ergy SolutionsEorp.

4 Acting in its capacity as the Independent Market Monitor for PJM.

5 Public Service Electric and Gas Company, I'SEC's Powcr LLC, and PSEG Energy
Resources & Trade LLC.

6 Ohio Parttiers and IEU-Ohio filed an answer to the AEP Ohio Companies
answer, and tlie AEP Ohio Companies filed a secorid response.
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IV. Procedural Matters

-4-

7. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,
18 CER. § 385.214 (2010); the timely unopposed mntions to intervene serve to make the
entities filing them parties to theproceeding, Given the lack of undue prejudice or delay,
the parties' interest; and the early stage of the proceeding, we find good cause to grant the
unopposed, utttiznely motioris to intervene of OEG, DTEET, and AEPREP. Rule
213(a)(2) of the Cornmission's Rules of Practice and Procedure, 18: C.F.R. §
385.213(a)(2) (2010), prohibits an answer to a protest unless otherwise ordered by the
decisional authority. We will accept the AEP Ohio Companies' anstiver because it has
provided information that assisted us in oLir decision niaking process. We are not
persuaded to accept the Oliio Partners and IEU-Ohio answer, or the AEP Ohio
Companies second response and wiIl, therefore, reject them.

V. Piscu.ssior:

8. We reject the AEP Ohio Companies' filin.g: Section D.8 of Schedule 8.1 of"the
RAA provides that a"state compensation mechanism will prevail" in allocating capacity
costs to retail LSEs. In tlzis case, the Ohio Commission has adopted sucli a state
mechan.ism and we therefore reject the AEP Ohio Compasi:ies' tiling.

9. The AEP Ohio Companies reeogiizt;d in their initial filiiig that the absence of a
state inechanism was a prerequisitc to their filing, stating "Oliio has not established a
conipensation mechanism for capacity sales."7 It is uncontroverted that such a
mechanism has now been adopted by the C3hio Cotnmission., even if the parties disagree
over whether snch a mechanism existed on the date theArP Ohio Companies submitted
its filing.

10. The AEP Ohio Companies argue that the RAA expressly provides for making a
section 205 filing to change the compensation mechanism. However, when read in
context, the provision for making a section 205 filing applies oiily when no state
compensation mecliat3isrn exists; the adverbial phrase in Section D.8 of Schedule 8.1 of
the RAA, "iii the absence of a state compensatioti mechanism," qualifies the remainder of
that sentence and therefore condi.tions the right to make a section 205 filing:8

11, The AEP ()hioCompanies fi ►.rther argue tliat. interpreting the RAA only to provide
them with the option to file for cost-based conapensation in the absence of a state
compeztsation mechanism would usurp the Cofnmission's exchtsive jurisdiction ovcr

? AEP Ohio Companies Petition at 3.

8 16 U.S.C. § $24d (2006).
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wholesale rates, and would deprive the AEP Ohio Conipanies of their Federal Power Act
(FPA) section 205 rights.9 The AEP Ohio Companies suggest that the RAA should not
be interpreted to prevent theni from exercising their FPA section 205 rights. 'The AEP
Ohio Conipanies note thatAtlanticCityindicatesthat utilities may, by contract,
voluntarily give up some of tlicir Fl't1, section 205 riglits, btit contend that they did not
expressly do So.

12. The AEP Ohio Companies, however, voluntai-ily signed the RA,A,iO and,
therefore, in fact, they have voluntarily relinquished such rights underAtlantic City; and
the AEP Ohio Companies made this filing pursuant to the PJM ItAA. Since the PJM
RAA does not permit AEP to change a state imposed allocation mechanisni, and AEP is a
signatt>ry to the RAA atid does not have the right to change the PJM RAA unilaterally
through asection 205 filing, this section 205 filing is not the appropiiate vehicle fcir
challenging the justness and reasonableness of Section D.8 of Schedule 8.1 of the PJM
RAA. Yl

13. Therefore, tive find that, pttrsuant to the RAA, the AEP Ohio Companies are not
perrnitted to submit their proposedformula rate, given the existence of a state
conlpensation 2nechanism; and we will reject this filing.

g AEP Ohio Companies Respoiise at 7-8 (citing,4tlanttc City-Elec. Co. v. FERC:,
295 F. 3d l, at l I(D:C. C>ir..2002) (AtlanticCity). AtlanticCity dealt oniy with the
section 205 filing rights for P1M-member, transmission-owner and provider utilities: In,
this proceeding, the AEP Ohio Cotnpanies are not filing in that capacity, but rather as
distribution companies. In this contcxt, Atlantic City is inapposite).

3°'The Comntission approved a settlement agreement, which fhe AEP Ohio
Companies signed, of thc PJM RPM, which included the RAA and FRR Alternative.
See.P,JNIIntercontaeetion, L.L.C., 117 FFRC 61,33 l, at P 75-78 (2006), order nn reh'g;
119 FERC ^, 61,318, reh g denied, 121 FERC ¶ 61,173 (2007), a, ffd sub nom. Pub. Serv.
Elec. & Gas Co. v. EERC D.C. Circuit Case No. 07- 1336 (Mar. 17; 2009) (unpublished).
See also PJM RAA Schedule 17.

zz We iieed not, and do not address here whether the AEP Ohio Companies may
challenge this provision ofthe RAA under section 206 of the FPA, 16 U.S.C. § 824c
(200Ei),
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'rh.e Comm:issinn orders:

_6-

"Phe AEP Ohio Companies' forinula rate proposal is hereby rejected, as discussed
in the body of tlii s order.

By the GommissiUii.

( SI:AI,)

Kimberly D. Bose,
Secretary. .
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