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INTRt)DiTC'TION

"Capacity" is not itself electricity, but rather the ability to provide electricity upon de-

mand-in effect, the ability to keep the lights on even during periods of peak demand. AEP

Ohio' is obligated to provide, and through May 2015 is the exclusive supplier of, capacity ser-

vice sufficient to instantaneously satisfy the demands of all competitive providers in AEP Ohio's

service territory. The State Compensation Mechanism (SCM) adopted by the Commission for

providing that wholesale capacity service does not violate federal law. Rather, the federal tariff

specifically provides that an SCM established by a state regulatory commission "prevails" over

the default pricing regime advocated by Appellants. Indeed, the SCM adopted by the Comniis-

sion was presented for approval by FERC, the federal agency responsible for enforcing the Fed-

eral Power Act, and FERC affirmatively endorsed the SCM as being "consistent with" the feder-

al tariff.

The Commission properly exercised its broad authority under R.C. 4905.26 to investigate

and modify the wholesale capacity rate; it was not required to follow the detailed, prescriptive

process involved under the traditional ratemaking statute. T'he Commission's factual finding was

that AEP Ohio's cost of providing wholesale capacity service is $188.88/MW-day. Despite Ap-

pellants' attack, the $188.88 rate is abundantly supported by record evidence. In fact, the rate is

far too low, as demonstrated in AEP Ohio's cross appeal. Further, with respect to retail custom-

ers in AEP Ohio's service territory, only a cost "deferral" was authorized below. The deferral is

only a preliminary step to cost recovery that is well within the Comrrussion's broad auth.ority and

discretion over utility accounting; no retail ratemaking determinations were made below that as-

' All of the acronyms and abbreviations used in this brief are contained in the Table of Acro-
nyms and Abbreviations, supra, at viii.



sured AEP Ohio of recovery of its costs. Thus, Appellants' challenges to the details of how AEP

Ohio will recover this cost under the Commi.ssion's order are premature and should be heard on-

ly in Case No. 2013-521 (where the Commission's subsequent ratemaking decision in a separate

proceeding is being reviewed by this Court).

Appellants' other challenges merely demonstrate that they would have decided this com-

plex and extensively litigated case differently if they were responsible for doing so-which they

are not. The SCM adopted by the Commission promotes Ohio energy policy and equally ad-

dresses the interests of retail customers, wholesale competitors and AEP Ohio, in accordance

with substantial Commission expertise and discretion this Court regularly acknowledges. Appel-

lants' claims should be rejected. And the challenge of Appellee/Cross-Appellant AEP Ohio

should be sustained.

STATENI-ENT OF FACTS

A. Regulatory Background

AEP Ohio participates as a Load-Serving Entity (or "LSE") in a 13-state capacity market

run by PJM. 134 FERC 1( 61,039, at P4 (2011), Supp. at 806.2 Under PJM's Reliability Assur-

ance Agreement (or "RAA"), LSEs like AEP Ohio must have, or contract for, sufficient capacity

to provide reliable service to their end-use customers. Icl. at PP2-4. LSEs can meet that obligation

by participating in an annual PJM capacity auction that uses PJM's pricing model (called

"RPM"). 137 FERC T 61,108, at P6 (2011). Or they can invoke "an alternative method for meet-

ing the RPM capacity obligation, the Fixed Resource Requirement (FRR)." 134 FERC 61,039,

2 PJM is a Regional Transmission Organization, or "RTO," RTOs are federally regulated entities

responsible for overseeing the interstate delivery of electricity to support competitive bulk ener-

gy markets. 89 FERCq( 61285, at 61,151-52 (1999). IZ.TOs manage regional transmission grids,
offering non-discri:minatory access to energy suppliers.

2



at P2, Supp. at 806. FRR Entities nZust submit a plan to meet the capacity requirement with spe-

citic resources. Id.

Competitive Retail Electric Service providers ("CRES providers") that sell electricity to

customers must also ensure the availability of sufficient capacity for them. In Ohio, CRES pro-

viders obtain capacity only from AEP Ohio. Section D.8 of Schedule 8.1 of PJM's RAA ad-

dresses compensation for providing capacity:

In the absence of a state compensation mechanism, the applicable [CRES provid-
er^] shall compensate the FRR Entity at the capacity price in the unconstrained
portions of the PJM Region, as determined in accordance with Attachment DD to
the PJM Tariff, provided that the FRR Entity may, at any time, make a filing with
FERC under Section 205 of the Federal Power Act proposing to change the basis
for compensation to a method based on the FRR Entity's costs or such other basis
shown to be just and reasonable...[.]

134 FERC^,,` 61,039, at PP2-3, quoting RAA Section D.8, Supp. at 806. Section D.8 thus estab-

lishes a hierarchy of compensation mechanisms. If there is a state compensa.tion mechanism (an

"SCM"), it controls. If there is not, an FRR Entity like AEP Ohio is compensated at the price set

by PJM's auction, unless it seeks a cost-based (or other j ust and reasonable) mechanism before

FERC. Id. at P4.

B. Proceedings Before FERC

When PJM introduced RPM capacity auctions in 2007, AEP Ohio received capacity

compensation from CRES providers based on RPM prices. 134 FERC ^ 61,039, at P4, Supp. at

807. Since then, auction prices (i.e., the RPM clearing price) have fallen far below AEP Ohio's

actual cost of supplying capacity. Id AEP Ohio thus requested that FERC change the basis for

capacity compensation from the auction price to a cost-based price. Id.

The Commission then represented to FERC that it had "adopted the use of the RPM auc-

tion price as its state compensation mechanism" for providing capacity to CRES providers. 134
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FERC g( 61,039, at P6, Supp. at 808. Because Schedule 8.1 of the RAA provides that a party may

seek a FERC-approved rate schedule "in the absence of" an SCM, id at P 10 (emphasis added),

FERC rejected AEP Ohio's filing, citing "the existence of" an SCM. Id at P13.

C. Proceedings Before The Commission

The Commission issued an order requesting comments on the effects of adopting the

RPM auction price as an SCM. See Entry (Dec. 8, 2010), IEU Appx. at 182-84. After extensive

briefing and testimony, the Commission issued the decision appealed here--the Capacity Or-

der-on July 2, 2012. See Ccaaci:ty Order, IEU Appx. at 45-89.

1. The Commission's Determination of Jurisdictinn

The Commission first addressed whether it had jurisdiction to establish an SCM. Id. at 9,

IEU Appx. 53. Because "Sections 4905.04, 4905.05, and 4905.06, Revised Code, grant the

Commission authority to supervise and regulate [all] public utilities within its jurisdiction," the

Connnissi:on concluded that it has the necessary statutory authority to do so. Id at 12, IEU Appx.

at 56. The Commission rejected IEU's contention that the capacity AEP Ohio provides CRES

providers is a competitive retail electric service exempt from the Commission's authority under

R.C. 4905.04, 4905.05, and 4905.06. Id. at 13, IEU Appx. at 57. It determined that AEP Oh.io's

provision of that capacity "is not a retail electric service as defined by Ohio law." Id..

Retail electric service is limited to service "`involved in supplying or arranging for the

supply of electricity to ultimate consumers in this state, from the point of generation to the point

of consumption. "' (Emphasis added.) Id, quoting R.C. 4928.01(A)(27). The capacity at issue

here, by contrast, "is provided by AEP Ohio for CRF.^S'providers," tivhich are not energy consum-

ers but entities that provide electricity to consumers. (Emphasis added.) Id. That transaction, the

Commission concluded, "is more appropriately characterized as an intrastate wholesale matter,"
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not retail electric service. Id. The Commission also ruled that exercising jurisdiction, for the pur-

pose of establishing an appropriate SCM, is consistent with the governing section of the RAA,

which, as a part of PJM's tariffs, has been approved by FERC and accepted by AEP Ohio. Id.

2. The Commission's Cost-Based State Compensation Mechanism

The Commission then turned to whether the SCM for AEP Ohio should be based on costs

or on "anotller pricirig mechanism such as RPM-based auction prices." Capacity Order at 9, IEU

Appx. at 53. AEP Ohio urged that, because it self-supplies capacity from its own plants to meet

load obligations, its cost of providinb capacity to CRES providers is "the actual embedded ca-

pacity cost of AEP Ohio's generation.." (AEP Ohio Ex. 102 at 5, Supp. at 29.) It showed that an

auction-based rate, by contrast, would not allow it to recover costs. "[T]he current capacity pric-

ing mechanism undercompensates AEP Ohio for the capacity it provides to CRES providers."

(AEP Ohio Ex. 101 at 8, Supp. at 8.) The auction-based rate would have led to a $240 million

decrease in AEP Ohio's revenue in 2012 and 2013 alone. (Tr. III at 701:14-17, Supp. at 582.)

Auction prices, moreover, have fluctuated wildly with no relation to cost. Starting at

$174.29/MW-day for capacity provided in 2010/2011, the auction price cratered to less than 10

percent of that, or $16.46/MW-day for capacity provided in 2012/2013, before partially recover-

ing to $125.99/MW-day for 2014/2015. (AEP Ohio Ex. 102 at Ex. KDP-7, Supp. at 211.) The

tendency of prices to fluctuate dramatically, while remaining well below the cost of a new com-

bined-cycle unit, was contrary to the goal of capacity requirements-ensuring availability of re-

sources and development of new ones to meet peak demand. Such fluctuating and sub-cost com-

pensation provides "little or no incentive to invest in Ohio asset generation." (AEP Ohio Ex. 101.

at 9, 12, 14, Supp. at 9, 12, 14; see also Tr. I at 43, Supp. at 577.) Unlike short-term RPM-based

pricing, cost-based compensation "represents a long-term view of affordable and reliable capaci-
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ty for Ohio customers," (AEP Ohio Ex. 101 at 10, Supp. at 10), that "adequately compensates the

Company for its capacity obligations as an FRR Entity." Capacity Order at 15, IEU Appx. at 59;

(AEP OhioEx. 101 at 14, Supp. at 14.)

The Commission agreed with AEP Ohio that it is both necessary and appropriate to estab-

lish a cost-based SCM for capacity. Capacity Order at 22, IEU Appx. at 66. The rates at auction

for capacity, the Commission found, had decreased to "substantially below all estimates provided

by the parties regarding AEP Ohio's cost of capacity." Id. at 22-23, IEU Appx. at 66-67. RPM-

based capacity pricing thus would be "insufficient to yield reasonable compensation." Id: at 23,

iEU Appx. at 67. The Commission nonetheless decided that maintaining auction-based prices for

CRES providers "will promote retail electric competition," and found it necessary to take "ap-

propriate measures to facilitate this important objective." Id. The Commission thus directed AEP

Ohio to collect the auction rate from. CRES providers and "defer incurred capacity costs not re-

covered from CRES provider billings." Id. The Commission chose to address from whom the

deferred capacity costs would be recovered, and how, in the separate ESP II proceeding.

3. The $355.72/MW-Day Capacity Cost Estimate and Subsequent Reduction to
$188.88lI!'IW-Day

With respect to the amount of compensation, AEP Ohio showed that the cost of providing

capacity was $355.72IMW-dav. Capacity Order at 24-25, IEU Appx. at 68-69. AEP Ohio's ex-

pert testified that AEP Ohio's formula incorporated the average cost of providing capacity on a

dollar-per-MW-day basis. Id. at 24, IEIJ Appx. at 68. The formula was modeled after one FERC

had recently approved for wholesale capacity charges elsewhere. (AEP Ohio Ex. 102 at 9, Supp.

at 11.) That EERC-approved method is based on common cost allocation mechanisms providing
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a "high degree of transparency" because the bulk of the information comes from an annual filing

with FERC. (Id.) And it is easily updated "using the next year's accounting information." (Id.)

AEP Ohio also addressed Staf.f's proposal for an "energy credit." AEP Ohio explained

that, under its model, its costs were already allocated between capacity and other revenue-

generating activities; AEP Ohio thus was not recovering costs associated with other profitable

activities through capacity charges. AEP Ohio explained that, if an energy credit was imposed, it

should be the difference between market-based revenues from those other activities and AEP

Ohio's energy cost. (AEP Ohio Ex. 102 at 14, Supp. at 16.) Tlius, any energy credit should re-

flect "actual energy margins" not the unrealistically high imputed profit advocated by Staff.

Cupacity Order at 28, IEU Appx. at 72. AEP Ohio's expert testified that a $17.56/MW-day ener-

gy offset "represents a fair and reasonable proxy for the energy revenue that could have been ob-

tained * * * by selling equivalent generation into the market rather than utilizing it to directly

serve load." (AEP Ohio Ex. 102 at 15 & Ex. KDP-6, Supp. at 17, 209.) The Commission, how-

ever, adopted Staff's• approach, with minor adjustments to coiTect for mistakes in Staffs analy-

sis, finding that Statf's proposed offset for energy-related sales-totaling a significant portion of

costs-is necessary to ensure that AEP Ohio does not "over recover its capacity costs." Capaczty

Order at 33-34, IEU Appx. at 77-78.

4. Further Proceedings

a. Mandamus Proceedings Before This Court

In August 2012, IEU filed a complaint for writs of prohibition and mandamus, challeng-

ing the Comnlission's jurisdiction. See Complaint, Case No. 2012-1494 (Aug. 3 l, 2012). On

April 16, 2013, this Court granted AEP Ohio's and the Commission's motions to dismiss.
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b. Proceedings Before the Commission on Rehearing

On October 27, 2012, the Commission granted rehearing, in part. It explained that R.C.

4905.26 grants the Commission "considerable authority" to investigate and "review rates." Re-

hearing Entry at 29, IEtJ Appx. at 118. The Commission fouxld that it "properly initiated this

proceeding, consistent with that statute; to examine AEP Ohio's existing capacity charge for its

FRR obligations and to establish an appropriate [SCM]." Id. It thus granted rehearing to clarify

that the Capacity Order was issued in accordance with the Comrnission's authority in R.C.

4905.26, along with its general supervisory powers pursuant to R.C. 4905.04, 4905.05, and.

4905.06. Id. The Commission denied rehearing in all other respects.

c. Additional Proceedings Before FERC

In March 2013, AEP Ohio filed with FERC a proposed appendix to the PJM RAA, speci-

fying the wholesale charges to be assessed under Schedule 8.1 of Section D.8 of the RAA. FERC

No. ER13-1164, Application, at I(ivlar. 25, 2013), Supp.at 810. FERC accepted the proposed

Appendix (as ainended), explaining that the SCM approved by the Comnlission is "consistent

with the RAA." FERC Order at ^ 26, Supp. at 842.

LAW AND ARGUMENT

AEP OHIO'S RESPONSE TO APPELLANTS' PROPOSITIONS OF LAW

Proposition of Law No. I: The Commission's ruling does not conflict with FERC tariffs.
[FES Prop. I; IEU Prop. III]

FES challenges the Commission's establishment of cost-based compensation as contrary

to the FERC-approved RAA tariff. (FES Br. at 19-26.) Similarly, IEU contends that "[t]he

Commission does not have jurisdiction to interpret and apply the RAA, a FERC-approved

agreement." (IEU Br. 31.) Those arguments are not properly before this Court and, in any event,
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lack merit. The federal tariff expressly allows for the establishment of an SCM, but nowhere lirn-

its States to particular methodologies. And the tariff itself contemplates the use of RPM (auction)

or cost-based rates in the absence of an SCM.

A. FES's and IEU's tariff-based challenges are not properly before this court.

As explained in greater detail in AEP Ohio's July 16, 2013 Amended Motion To Dismiss

(pp. 12-19), FES :Prop. I and IEU Prop. III impermissibly challenge FERC's May 23, 2013 Or-

der. &e FERC Order at't( 26, 30, Supp. 841-42. After the Comn^ission issued its orders, AEP

Ohio filed with FERC a proposed conforming appendix to the federal tariff (RAA) with FERC,

seeking confirmation that the SCM conforms with the RAA and federal law. FERC No. ER13-

1164, Application, at 1(Mar. 25, 2013), Supp. at 810. FERC confirmed that the proposed Ap-

pendix, as amended, "accords with the RAA and the [SCM]." Id. If FES and IEU disagree, their

sole remedy was to seek rehearing before FERC and review in federal court. See 16 U.S.C.

§ 8251(b).

Although FES may contend that FERC's i1lling was limited to approving payment of

RPM rates by CRES providers-and excluded the recovery from other sources-the approved

Appendix refers to the SCM generally, not piece-parts thereof. It says that, "on July 2, 2012, [the

Commission] issued an order approving a state compensation mechanism for load of [CRES

providers] in [AEP Ohio's] FRR Service Area for FRR capacity made available by [AEP Ohio]

under the RAA." (Emphasis added.) FERC Order at 4,i 12, Supp. at 838.3 And FERC held that the

3 The record is clear that the "state compensation mechanism" FERC referenced included AEP

Ohio's recovery of capacity costs through both RPM (auction) rates cznd £rom other sources. The
Commission's July 2 order itself "adopt[ed] a cost-based state compensation mechanism for AEP

Ohio, with a capacity charge of $188.88{MW-day, in conjunction with the authorized deferral of

the Company's incurred capacity costs." Capacity Order at 36. AEP Ohio's filings thus ex-

plained that the "state compensation mechanism" before FERC had two components, stating that

9



C'apacity Order, which approved an SCM, is "consistent with the RAA." Id. ¶ 26, Supp. at 928.

FES and IEU now ask this Court to reach the opposite conclusion by overturning one component

of the SCM as inconsistent with the RAA. But any disagreement with FERC's contrary conclu-

sion had to be raised on rehearing with FERC and through federal judicial review; FERC's reso-

lution cannot be collaterally attacked here.

FES's and IEU's arguments are also foreclosed by claim preclusion, which "prevents

subsequent actions, by the same parties or their privies, based upon any claim arising out of a

transaction that was the subject matter of a previous action." 5tate ex f•el. Schachtef° v. Ohio Pub.

Emps. Ret. I3d, 1.21 Ohio St.3d 526, 2009-Ohio-1704, 905 N.E.2d 1210 ¶ 27. Claim preclusion

applies not merely to issues actually raised in the prior proceeding, but also to any issue that

could haa,e been raised. Id. And the doctrine applies to quasi-judicial administrative proceedings

as we11 as prior judicial proceedings. Id. ¶ 29. Wllen AEP Ohio filed the proposed amendment to

the RAA with FERC, FES and IEU had every chance to tell federal regulators that the Commis-

sion's order conflicts with tariffs, like the RAA, that are within FERC's jurisdiction. They did

not. They thus may not raise those argiunents now.

the "mechanism ... is designed by the Ohio C'omrnission to allow [AEP Ohio] to recover the

cost of making capacity available . .. through a combination of wholesale charges to CRESpro-

viders and retail charges to [AEI'-Ohio's] retail distribution customers." AEP Ohio FERC filing
at 1-2 (emphasis added), Supp. at 896-97; see also id at 7, Supp. at 902 ("The Ohio Commission

decided that [AEP Ohio] should recover its capacity costs for shopping load through a two-part

mechanisin."). AEP Ohio specifically urged FERC "to confirm" the Commission's "adoption of

a state compensation mechanism with wholesale and retail components")." Id. at 2, Supp, at 897.
And FERC understood that: In its orders, it declares that AEP Ohio and the Ohio Commission

had clarified they "[we]re requesting one limited ruling that the Ohio Commission's decision to

adopt a two-part state coznpensatiora mechanisrn is fully consistent with the RAA." FERC Order
¶ 19 (emphasis added), Supp. at 840.
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Finally, F'ES's and IEU's arguments are foreclosed by FERC's suprenlacy on the mean-

in.g of FERC tariffs. As explained in AEP Ohio's July 16, 2013 Amended Motion To Dismiss (at

p. 19). "FERC, not the state, is the appropriate arbiter of anv disputes involving a [federal] tar-

iff's interpretation." AEP Tex. N. Co. v. Tex. Indu.r. Eney^^ Consumeys, 473 F.3d 581, 585 (5th

Cir. 2006). If FES and IEU believe that AEP Ohio's rate, as set by the Ohio Comm.ission, vio-

lates a federal tariff, they must file a complaint with FERC under 16 U.S.C. § 8251(b). The prop-

er construction of the federal tariff is an issue for FERC.

B. FES misreads the federal tariff.

FES never bothered pressing its construction of the RAA with FERC, and for good rea-

son: It has no basis in the RAA's text or purpose. According to FES, the RAA limits States

adopting an SCM to what FES calls an "avoided cost" model, which offers only the "minimum

level" of compensation "necessary to keep [capacity-generating] facilities operating"----and thus

no compensation for investment in those facilities and no incentive to invest in new facilities.

(FES I3r. 20.) But the RAA declares only that, "ji Jn the absence of Mn SCA,fJ, the applicable

[CRES provider] shall compensate the FRR Entity" at certain rates (either the RPM auction rate

or, in the alternative, any just-and-reasonable cost-based rate approved by FERC). Nothing in the

RAA limits States to particular methodologies or rates. And nothing imposes the "avoided cost"

methodology FES posits as exclusive.

To the contrary, the RAA expressly contemplates vat:iotrs methodologies. Absent an

SCM, payment can be based on the RPM rate. 134 FERC ^ 61,039, at 2-3, Supp. at 807-08. Or

an FRR Entity like AEP Ohio can "propos[e] to change the basis for compensation to a method

based on the F'RR Entity's costs." (Eniph:asis added.) Id., quoting Section D.8. Or it can propose

any "such other basis shown to be just and reasonable." (Emphasis added.) Id. FES cannot ex-
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plain how the RAA allows that variety of methodologies to FERC absent an SCM, but forbids

them to States that establish SCMs. In any event, if the only permissible cost-based methodology

were "avoided cost," the RAA would not authorize FERC to adopt "a method based on the FRR

Entity's costs"; it would require "a method based on the FRR Entity's avoided costs." The

RAA's failure to include the word "avoided" speaks volumes.

FES argues that one of the drafters of the RAA (FES's paid expert) testified that his

"view of it as [the RAA] was written" was that "we were talking just about avoidable costs."

(FES Br. at 21-22.) But the RAA does not say that; its expert cannot speak to what other drafters

thought; and there is no evidence FERC understood that in approving the RAA. At no point,

moreover, were States put on notice of any intent to foreclose them from using traditional meth-

odologies like fully allocated costs. FES also overlooks contrary testimony that the RAA "was

drafted to ensure that FRR entities could request a cost-based method of r ecovering their cost

[of] capacity." (AEP Ohio Ex. 101 at 5, Supp. at 5.) If the RAA's drafters and FERC had intend-

ed to limit States by foreclosing a traditional compensation methodology in favor of FES's

"avoided cost" methodology, the tariff would say so. At bottom, the RAA says only one thing

about SCMs: Wh.ere one exists, it controls. FES's theory that the RAA silently stripped States of

their authority to determine appropriate compensation using standard methodologies is Lmsup-

ported. And FES's theory that the RAA mandates departure from traditional methodologies in

favor of its proposal-avoided costs-is invented from whole cloth.

C. FES's avoided cost mechanism defies basic economics.

FES's argument that the RAA requires use of its avoided-cost methodology fails on the

RAA's text alone. Here, moreover, the Commission used a traditional (if not the traditional)

means of detennining conlpensation-compensating a utility for the fully allocated cost of
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providing service. The Commission thus found it "reasonable" for the SCM to base AEP Ohio's

compensation on its costs. Capacity Order at 22, IEU Appx. at 66. By contrast, "RPM-based ca-

pacity pricing would be insufficient to yield reasonable compensation for AEP Ohio's provision

of capacity to C'RES providers." Id. at 23, lEU Appx. at 67. Recoverable costs must include the

recovery of fixed costs-the costs of buildingplants-tha.t FES's avoided-cost methodology ex-

cludes.

D. IEU's argument regarding the Commission's authority to interpret the RAA is in-
correct.

The Commission also correctly rejected IEU's argument that the Commission lacks juris-

diction to interpret and apply the R;AA. The RAA states that it applies only in the absence of an

SCM. 134 FERC9[ 61,039. at 2-3, Supp. 807-08. Here, the Capacity Order establishes an SCM.

Because the RAA expressly authorizes SCMs, it makes no sense to urge-as IEU does--that the

RAA constrains the ability of the Commission to establish a cost-based SCM. Nor does it make

any sense to argue that the Commission cannot interpret the RAA merely because it is a contract.

(IEU Br. 31-32.) lEU cites cases holding that the Commission cannot "adjudicate controversies

between parties as to contract rights," or "determine legal rights and liabilities." (Id at 3 l.) But

those cases do not involve contractsfiled and approved as regztlcrtoYy tariffs. IEU's position

would preclude the Commission and this Court from reviewing every agreement by parties filed

with the Commission as a stipulation. That is obviously not the law; this Court rotitinely adjudi-

cates stipulations filed with the Commission. See, e.g., Constellation NetivEner^-y, Inc. v. Pub.

Uiil. Comna., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, fi 49. IEU's arguments to

the contrary should be rej ected.
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Pro osition of Law No. II: The Commission has authority to establish an SCM directing
AEP Ohio to continue to charge CRES providers like FES a market-based, RPM price for
capacity based on the RPM auction. [FES Prop. II]

FES raises five challenges to the Commission's authority. None has merit. The price the

Commission established for AEP Ohio to charge CRES providers is the RP1U1 price that F.E,S it-

self advocated in the underZying proceeei'ing. And any challenge to the Commission's cost defer-

ral should be addressed in the Company's ESP 11 case, where rate recovery issues were decided;

FES's attempts to challenge the deferrals in this case are premature. See Prop. V.A, pp 30-32,

inf'ra. They are, in any event, unmeritorious.

A. 'The capacity AEP Ohio supplies to CRES providers is not "competitive retail elec-
tric service" and does not produce "transition revenue."

FES contends that the wholesale capacity service that AEP Ohio provides to competitive

suppliers is a "competitive retail generation service" under Ohio law, and that generation assets

are not stibject to cost-of-service regulation. (FES Br. at 26-29.) The Comniission properly con-

cluded that capacity service is not a "retail electric service" at all. Capacity Order at 13, IEU

Appx. at 57; see Prop. III.C, inf^a. AEP Ohio's capacity service, moreover, is plainly not com-

petitive: It is provided by only one entity in the market (AEP Ohio, given its FRR status) and

thus is the antithesis of a "competitive" service. Indeed, no party below even challenged the facts

underlying Commissioner Roberto's conclusion in her concurring opinion that the wholesale ca-

pacity service at issue is noncompetitive. Capacity Case, July 2, 2012 Concurring and Dissenting

Opinion of Comniissioner Cheryl L. Roberto, at 2, IEU Appx. at 87.

While acknowledging that the transition to a fully competitive market "has not been an

easy one," FES mischaracterizes the SCM as impermissibly giving AEP Ohio transition reve-

nues. (FES Br. at 27-28.) But establishing a wholesale capacity price does not involve the retail
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generation transition charges addressed by R.C. 4928.40-which were applicable only from

2001-2005 and which the Company agreed to forgo as part of the settlement of its electric transi-

tion plan proceeding (PtJCO Case No. 99-1729-EL-ETP, et al.). This proceeding involves estab-

lishing a wholesale capacity price given AEP's status as a wholesale FRR supplier. The issue of

whether AEP Ohio could recover stranded asset value from retail customers is distinct from es-

tablishing a wholesale capacity price that permits AEP Ohio's competitors to use its capacity.

Besides, any assertion that AEP Ohio cannot recover its capacity costs through a wholesale rate

would conflict with the FERC-approved RAA and be preempted under the 1'ederal Power Act.

I'he Commission properly rejected the "improper transition cost" argument. It explained

that "transition costs are retail costs that, among meeting other criteria, are directly assignable or

allocable to retail electric generation service provided to electric consumers in this state." Re-

hearing Entry at 19, IEU Appx. at 108. AEP Ohio's provision of capacity to CRES providers, by

contrast, "is not a retail electric service" because it "is not provided directly by AEP Ohio to re-

tail customers, but is rather a wholesale transaction between the Company and CRES providers."

Id. at 19-20, TEU Appx, at 108-109. Thus, "[b]ecause AEP Ohio's capacity costs are not directly

assignable or allocable to retail electric generation service," the Commission correctly deter-

mined that they are "not transition costs by definition." Id. at 20,. IEU Appx. at 109.

This Cour-t should also reject FES's misguided claim. The Commission's establishment

of an SCM requiring CRES providers to pay RPM prices is not an impermissible attempt to se-

cure transition revenues or abuse market power. Given that CRES providers such as FES will

pay AEP Ohio a market-based price for capacity pursuant to the Commission's orders, it is an

appropriate step in promoting the competitive market contemplated by the General Assembly.
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H. Capacity is not a "retail concept."

FES complains that AEP Ohio's capacity service cannot be a "wholesale" service outside

the scope of R.C. 4928.01(A)(27) because, according to FES, "capacity is a retail concept in

Ohio." (FES Br. at 29-32.) But the Commission correctly determined that the capacity service at

issue here is not a retail electric service. It is "more appropriately characterized as an intrastate

wholesale matter between AEP Ohio and each CRES provider operating in the Company's ser-

viceterritory." Capacity Order at 13, IEIJ Appx. at 57. As explained below (Prop. III.C.1, irra,

at 22-23), that conclusion is unassa.ilable: AEP Ohio provides that service to CRES providers-

not to retail ratepayers.

FES next argues that R.C. 4928.02, 4928.12, 4928.17, and 4928.37-.40 "would be ren-

dered mere surplusage" by the Commission's interpretation of the phrase "retail electric service"

in R.C. 4928.01(A)(27). (FES Br: at 29.) FES does not explain tivhy this is so. In any event, the

Commission's orders are consistent with the policies enumerated in R.C. 4928.02 and do not

render any ofthern "mere surplusage."4 FES cites three statutes in support of its contention that

"Ohio law makes sparse mention of capacity, but when it does it unites capacity with energy as

the retail product sold to constuners:" (I'ES Br. at 31, citing R.C. 4928.142(C),

4928.143(B)(2)(a), and 4928.20(J).) Btit a11 three of those statutes are fotuld in the Chapter of the

Revised Code concerning coanpetitive retail electric service, and the wholesale capacity service

sold to CRES providers is neither competitive nor retail.

4 In its Post-Hearing Briefs filed tivith the Commission, AEP Ohio discussed how a cost-based

capacity rate advances State policy objectives, including the policy to "[e]nsure the availability

to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced re-
tail electric service." R.C. 4928.02(A). (See AEP Ohio Initial Post-Hearing Br. at 16-22 (May 23,

2012), Supp. at 620-26; AEP Ohio Reply Post-Hearing Br. at 7-12 (May 30, 2012), Supp. at 311-

1 f.) FES takes issue with none of those showings.
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C. The Commission properly considered the Company's return-on-equity projections
in support of its Orders.

As the Commission noted in its July 2 Order, the auctionxate then in effect was "substan-

tially below all estimates provided by the parties regarding [AEP Ohio's] cost of capacity." Ca-

pacity Order at 23, IEU Appx, at 67. If RPM-based capacity pricing were adopted, the Commis-

sion found, Ohio "may earn an unusually low return on equity of 7.6 percent in 2012 and 2.4

percent in 2013, with a loss of $240 million between 2012 and 2013." [d. FES argiies that, in cal-

culating AEP Ohio's anticipated return on equity, the Commission looked to "returns on equity

for its combined operations-distributi.on and generation." (FES Br. at 32). That, FES com-

plains, "violates the separation mandate of Section 4928.17, Revised Code." Id.

"I'hat complaint misses the mark. For the two years relevant to these projections (2012-

2013), the generating assets included in the equity projections were still owned by AEP Ohio and

had not yet been separated into assets of AEP Gezico. And even after corporate separation, the

capacity and energy from the same generation plants used to serve the non-shopping customers

remained committed based on a FERC-approved contract betAveen AEP Ohio and its generation

affiliate to continue support of the standard service offer through 2015. The U.S. Supreme Court

has held that public utility companies must be compensated for the costs incurred in providing

service. FERC v. Hope 1Vatzsrcrl Gas Co., 320 U.S. 591 (1944); liluefield Wcrter Wrks & Im-

provement Co. v. Pub. Serv. Conatn'n. af"W. Va., 2622 U.S. 679 (1923). And the rate AEP Ohio

will pay for capacity service after corporate separation will be $188.88lMW-day. As such, it was

entirely proper for the Comniission to rely on that evidence.
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D. FES's focus on the benefits of Rl'1V1 ignores that the Commission directed AEP Ohio
to continue to charge RPM larices.

FES also argues that RPM prices are "the best indicators of the market price for capacity"

and "overwhelmingly supported by the record testimony." (FES Br. at 33.) Given that the Com-

mission did direct AEP Ohio to charge CRES providers the RPM price for capacity, FES's ar-

gument fails. And although FES contends that the "Order granting AEP Ohio additional revenue

above the RPM should be reversed" (id.), there are two fundamental flaws in that argument.

First, as a CRES provider paying only RPM prices for capacity under the Commission's orders,

FES is not harmed and should not be permitted to complain about other charges paid not by FES

but by others because it does not have a personal stake in the outcome of the controversy. Senior

Citizens Coalition v. Pub. UtiZ. Comm., 40 Ohio St.3d 329, 533 N.E.2d 353 (1988); Fed Home

Loan Mortg. Corp. v. ,Schwcrrtz-vvald, 134 Ohio St.3d 13, 2012-Ohio-5017, 979 N.E.2d 1214, TI¶

21-23. Second, FES's challenge of the deferral for costs above the RPM level should not be

heard here. Finally, the arguments lack merit as explained below (Prop. V, infta at 32-39).

E. AEP Ohio's planned corporate separation does not render the Commission's Orders
unreasonable or unlawful.

FES also complains that the Commission's orders are improper in ligllt of AEP Ohio's

planned corporate separation by the end of 2013. (FES Br. at 34-35.) FES contends that, even if

the Commission had authority to establish an SCM for AEP Ohio, it has no authority to do so for

AEP Genco, because the generation assets on which the $188.8811`VIW-day price is based will no

longer be owned by AEP Ohio. (Id.) Quoting its own witness, FES posits that AEP Genco's re-

ceipt of "above-market, guaranteed capacity revenues would be a clear anti-competitive subsidy"

and "`form of price discrimination.."' (Id. at 35.) T'hose contentions lack merit.
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F:ES advanced the same arguments in contesting the ESP II decision and FES is advanc-

ing the same arguments on appeal from that case.5 The arguments are meritless. Generation

revenues appropriately follow the generation assets from AEP Ohio to AEP Genco, particularly

since AEP Genco will operate those assets to support the SSO. I1xe assets being transferred con-

tinue to be committed to utility service; that use requires financial compensation. The revenues

simply allow AEP Ohio to pay AEP Genco for capacity to meet its FRR commitment pursuant to

a FERC-approved power supply agreement. Without the revenues, AEP Genco needed such as-

surances in order to proceed with the transaction. FES's misguided arguments regarding AEP

Ohio's planned corporate separation should be rejected, as the Commission properly did in the

E,SP II case.

Proposition of Law No. III: The Commission correctly rejected IEU's challenges to the
Commission's jurisdiction to establish an SCM and OCC's overly restrictive interpretation
of jurisdiction under R.C. 4905.26. (IEU Prop. I and Prop. II, OCC Prop. I]

IEU challenges the Commission's jurisdiction, arguing that capacity service is a competi-

tive retail electric service that the Commission may only regulate under R.C. 4928.141 through

4928> 144. (IEU I3r. at 19-28.) According to IEU, the Commission may not rely on. R.C. Chapters

4905 and 4909 to establish an SCM. (Id; at 29-31.) Relatedly, OCC claims the Commission

lacked authority under R.C. 4905.26 because it allegedly failed to follow certain procedural re-

quirements. (OCC Br. at 13-19.) Those challenges all fail.

The Commission found "reasonable grounds" existed to initiate and pursue the investiga-

tion into AEP Ohio's capacity charges, consistent with its authority under R.C. 4905.26:

' FES has included the argument in its May 28, 2013 Notice of Appeal in the F,SP II case, S.Ct.
Case No. 2013-521, and in its ESP II Merit Brief (at pp. 30-33).
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We believe that the Initial Entry provided sufficient indication of the Commis-
sion's finding of reasonable grounds for complaint that AEP-Ohio's capacity
charge may be unjust or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words tracking the exact language
of the statute in every complaint proceeding. In any event, to the extent necessary,
the Commission clarifies that there were reasonable grounds for complaint that
AEP-Ohio's proposed capacity charge may have been unjust or unreasonable.

Second Rehearing Entry at 9, FES Appx. at 144. The Commissioiz is correct that its jurisdiction

does not turn on vvhether it recites a specific phrase at a particular stage of the proceeding; rather,

it is based on whether the substantive nature of its actions are based on law and the record. As

this Court has found, the Commission has considerable authority under R.C. 4905.26 to initiate

proceedings to investigate the reasonableness of any rate or charge and impose new utility rates

or change existing rates of a public utility. Consumers' Counsel v. Pzib. Util. Comm., 110 Ohio

St.3d 394, 2006-Ohio-4706, 853 N.E.2d 1153, 29, 32. See, e.g., Allnet Communications

Servs., Inc. v. Pub. Util. Comm., 32 Ohio St.3d 115, 117, 512 N.E.2d 350 (1987) ("R.C. 4905.26

is broad in scope as to what kinds of matters may be raised by complaint before the PCJCO.) The

Commission properly asserted jurisdiction over tlzis case based on R.C. 4905.26 and the Appel-

]ant's jurisdictional challenges should be rejected.

A. The Commission's determination of its own jurisdiction is entitled to deference.

This Court has long deferred to the Commission's deterznination of its own jurisdiction.

E_g., State ex rel. Cleveland Elec. Illuminecting Co, v. Pub. Util. Comm:, 173 Ohio St. 450, 452,

183 N.E.2d 782 (1962). The U.S. Supreme Court recently confirmed that an agency's interpreta-

tion of a statutory ambiguity concerning the scope of its regulatory authority is entitled to defer-
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ence. City of'AYlington v. FCC, 133 S. Ct. 1863, 1871-1872 (2013). IEU's jurisdictional chal-

lenges must be reviewed through this deferential Iens.6

B. The factual premise of IEU's jurisdictional challenges is inaccurate.

As a preliminary matter, IEU posits that the Commission "is prohibited frozn ... applying

cost-based ratemaking principles" (IEU Merit Br. at 19) "to increase the capacity-related com-

pensation that AEP Ohio receives from CRES providers." (Id. at 29.) But in the final decision the

Commission's orders did not change the rate that CRES providers paid for capacity prior to

commencement of the investigation. Rather, the Commission directed AEP Ohio to continue to

charge CRES providers the RPM price. Capacity Order at 23, IEU Appx. at 67. The very prem-

ise of IEU's jurisdictional challenges, which is that the Commission improperly "increased" the

price for capacity that AEP Ohio provides to CRES providers, is incorrect. (IEU Merit Br. at 29).

In fact, the RPM rate is now lower than it was when the C'apacity Case began. In light of the def-

erence due an agency's jurisdictional determinations, this Court should hesitate to question the

Commission's authority to act where the challenging party mischaracterizes the nature of the ac-

tion actually taken.

C. Appellants mischaracterize the capacity service as a competitive retail-not whole-

sale-service, misinterpret R.C. Chapters 4905 and 4909, and misconstrue the
Commission's authority under the RAA.

IEU's arguments lack merit in any event.

" The deference granted to the Commission's determination of its own jurisdiction, and the

shortcomings on the merits of IEU's jurisdictional challenges, are further reflected in this Court's

recent rejection of IEU's invocation of the Court's extraordinary writ powers to challenge the

Commission's jurisdiction to proceed in the Capacity Case. State ex rel. Indias. EneJ°gy Llsers-
Oliio v. Pub. UtiL Comzn., 135 Ohio St.3d 367, 2013-Ohio-1472, 987 N.E.2d 645. If this Court

agreed with the merits of IEU'sdubious jurisdictional challenges, it could have issued the writs.

Instead, this Court sLzmmarily granted the Commission's and AEP Ohio's motions to dismiss. Id.
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1. The Commission did not exceed its jurisdiction or "bypass" the requirements
of R.C. 4928.141 through 4928.1.44 because those statutes apply to "retail
electric service," not to the wholesale capacity service at issue.

IEU argues that the Commission's ratemaking authority over the capacity service at issue

is limited to R.C. 4928.141 through 4928.144. (See IEU Br. at 20-22). But that rests on two

flawed assumptions: (1) that the capacity sez-vice at issue here is a retail-rather than whole-

sale-service; and (2) that it is a competitive retail electric service. As the Commission correctly

determined, the capacity service that AEP Ohio funlishes to CRES providers is not a retail elec-

tric service. C.`apacity Order at 13, 22, IEU Appx. at 57, 66. IEU's claim to the contrary belies

reality. The Commission considered the definition of "retail electric serviee" in R.C.

4928.01(A)(27) and reached the obvious conclusion that wholesale capacity service does not fit.

Icl This Court routinely gives considerable weight to the Commission's expertise where "h._ighly

specialized issues" are involved and where agency expertise would assist in discerning the intent

of the General Assembly. Consumers' Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388

N.E.2d 1370 (1979). It shotild do so again here.

A retail electric service is "any service involved in supplying or arranging for the supply

of electricity to ultimate consumers in this state, from the point of generation to the point of con-

sumption." R.C. 4928.01(A)(27). The capacity service at issue here is one that AEP Ohio pro-

vides not to "ultimate consumers," but rather to CRES providers who then bundle that capacity

with other wholesale components so as to sell complete retail electric generation service to their

ultimate customers. "[<A]lthough the capacity service benefits shopping customers in due course,

[those retail custom.ers] are initially one step removed from the transaction, which is more ap-

propriately characterized as an intrastate wliolesale matter between AEP Ohio and each CRES

provider operating in the Company's service territory." Capacity Order at 13, IEU Appx. at 57.
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The service at issue here, moreover, is not a "competitive" service. `he Commission

found it "unnecessarv to determine whether capacity service is considered a competitive or non-

competitive service under Chapter 4928, Revised Code." Id. Nevertheless, it is clear that whole-

sale capacity is not "competitive." As an FRR entity, AEP Ohio is obligated to provide capacity

resources sufficient to support all shopping load in its service territory. (AEP Ohio Ex. 105 at 8,

Supp. at 257; Tr. III at 662:2-3, Supp. at 580.) CRES providers who purchase capacity from AEP

Oluo testified that they are "captive" to AEP Ohio and would otherwise have had to purchase

and commit capacity to serve retail customers more than three years in advance of delivery,

when they had few or no committed retail customers. (Exelon Ex. 101 at 8, Supp at 438; FES Ex.

103 at 8, 16-17, Supp. at 459, 467-68.) As Commissioner Roberto's concurrin:g opinion in the

Capacity Case recognized, "[n]o other entity may provide the service during the term of the cur-

rent AEP Ohio Fixed Resource Requirement Capacity Plan [through May 2015]." Capacity

C ase, July 2, 2012 Concurring and Dissenting Opinion of Commi.ssioner Cheryl L. Roberto, at 2,

IEU Appx. at 87. It is thus clear that capacity service is not "competitive." Because the service is

a wholesale service, and because it is not "competitive," R.C. Chapter 4928 is inapplicable and

cannot liznitthe Commission's jurisdiction over the SCM. There is thus no merit to IEU's con-

tention that the Commission "bypass[ed]" the requirements of R.C. 4928.141 through 4928.44.

(.5eeIEU Br. at 23.)

2. R.C. Chapters 4905 and 4909 support the Commission's exercise of jurisdic-

tion, and the Commission's actions were consistent with R.C. 4905.26.

IEtJ also asserts that R.C. Chapters 4905 and 4909 apply only to retail rates. (IEU Br. at

22-30.) But the Commission correctly determined that R.C. 4905 and 4909 apply to wholesale

services such as capacity service. See Secoiad Rehearing Entry at 9, FES Appx. at 144. No provi-
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sion of Chapters 4905 or 4909 of the Revised Code prohibits the Commission from initiating a

review of or fixing a wholesale rate. Rather, Chapter 4905 grants the Commission broad "power

and jurisdiction to supervise and regulate public utilities" within the State. See, e.g., R.C.

4905.04, 4905.05, 4905.06. And Chapter 4909 endows the Commission with broad authority to

fix, alter, or suspend rates. See, e.g., R.C. 4909.03, 4909.16. If the General Assembly intended

either Chapter 4905 or 4909 to be limited only to retail rates, then it would have said so. See

Taylor v. City of London, 88 Ohio St.3d 137, 143, 2000-Ohio-278, 723 N.E.2d 1089; AT&T

Cotnmunications of Ohio, Inc. v. Ameritech Ohio, PUCO Case No. 96-336-TP-CSS, Opinion and

Order, at 17, 1997 Ohio PUC LEX.IS 712, *43-44 (Sept. 18, 1997).7 Although the Commission's

authority to regulate wholesale electric service is subservient to federal law, the FERC-approved

RAA authorizes the use of state compensation mechanisms, and FERC concltided that the SCM

here is "consistent with the RAA." FERC Order at ^ 26, Supp. at 841.

IEU's and OCC's arguments regarding the Commission's authority under R.C. 4905.26

also fail. IEU asserts that the Commission's authority to investigate rates that may be "unjust,

unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law" does not pro-

vide it with. power to establish azi SCM. (IEU Br. at 23.) OCC argues that the Commission must

make an explicit findi7lg regarding an existing rate's unjustness or unreasonableness before pro-

ceeding under R.C. 4905.26. (OCC Br. 13-19.) This Court's rulings that the Commission has

' This Court has repeatedly emphasized the Commission's authority to address wholesale charg-
es under R.C. Chapter 4905. S'ee, e.g., AT&T Cornmunicatzores of Ohio, Inc. v. Pub. Util. Conim.,
88 Ohio St.3d 549, 2000-Ohio-423, 728 N.E.2d 371 (complaint regarding wholesale interstate
carrier access); Time 97arnefAAxS v. Pub. Util. Comm., et al., 75 Ohio St.3d 229, 235-236, 661
N.E.2d 1097 (1996) (Commission has authority to regulate basic local exchange service under
R.C. Title 49, including wholesale network access to competing long-distance carriers); MCI
Telecommunications CorP. v. Pub. Ut.il. Conifn., 38 Ohio St.3d 266, 527 N.E.2d 777 (1988) (af-
firming Commission order setting transition plan for wholesale access charge).
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broad authority to change rates pursuant to R.C. 4905.26 are flatly to the contrary. See Ohio

Consumers' Counsel, 2006-Ohio-4706, at ^ 29, citing Lucas Cty. Coynnars. v. Pub. Util. Comm,

80 Ohio St.3d 344, 347, 686 N.E.2d 501 (1997) ("I'ursuant to R.C. 4905.26 ***, the commis-

sion may conduct an investigation and hearing, and fix new rates to be substituted for existing

rates, if it determix2es that the rates charged by the utility are unjust and unreason.able"), Allnet

Cojnmunications Servs., lnc., 32 Ohio St.3d at 117.

lEU asserts that, under Lucas Cty. Commrs. and Ohio Util. Co. v. Pub. Util. Comrn. 58

Ohio St.2d 153, 389 N.E.2d 483 (1979), the Commission lacks authority to establish an SCM

based on R.C. 4905.26 (IEU Br. at 23-24.) But Lucas Cty. Commrs. recognized that the Com-

mission has broad ratemaking authority under R.C. 4905.26, holding only that the statute does

not authorize the Commission to "order refiinds or service credits to customers based on expired

rate prograans." (Emphasis added.) Lucas Cty. Commrs., 80 Ohio St.3d at 347. Because the rates

for capacity at issue here have not expired, that narrow holding is not applicable. Moreover,

IEU's argument that Ohio (itil. Co. limits the Commission's authority under R.C. 4905.26 can-

not be reconciled with the opinion's statement that R.C. 4905.26 authorizes the Commission to

set new rates "[i]f after an investigation and hear.ingpuxsuant to[R.C. 4905.26], the commission

deternlines that existing rates are unjust or unreasonable." Ohio Util. Co., 58 Ohio St.2d at 157.

IEU essentially asks this Court to find that the Commission has broad authority to conduct pro-

ceedings under R.C. 4905.26, but is nearly without authority to fashion relief under the same

statute. Such a narrow interpretation of R.C. 4905.26 would `°strip[ ] it of its usefulness,'' Ohio

Ctil. Co., 58 Ohio St.2d at 157, and conflict with both the language of the statute and this CoiLrt's

cases interpreting the Commission's authority under that provision.
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OCC seeks to strip the complaint statute of its utility by imposing a requirement that the

Commission issue an order declaring that it,finds reasonable grounds for complaint before it can

begin a proceeding under R.C. 4905.26. (OCC Br. at 13-19.) But the statute does not contain

any such requirement, an.d neither this Court nor the Commission has ever recognized one. Such

a holding would place form over substance arad disregard the Commission's broad oversight over

utility rates and the management of its docket. Moreover, when the Commission opened its in-

vestigation, it foundthat the existing capacity pricing mechanism risked an unjust and unreason-

able result for AEP Ohio (R. 459 at , 8, Appx. at 107.) Such a finding satisfies the Com-

mission's requirement to ensure that nothing under its purview is, as the language in R.C.

4905.26 states, "in any respect" unjust or unreasonable.

Like the case law IEU cites, the case law OCC invokes is inapposite. Ohio tltil. Co. re-

quires that there be "reasonable grounds" to consider a matter under R.C. 4905.26, not that those

grounds must be put into an entry in a specific manner at a specific time. See Ohio Util. Co., 58

Ohio St.2d at 157. Western Reserve also does not reqiure the Commission to make any explicit

prerequisite finding of reasonable grounds for complaint. kSee Western Reserve Transit Authority

v. Pub. tltil. Conzrn., 39 Ohio St.2d 16, 313 N.E.2d 811 (1974). In that case, the Court reversed

the Commission's dismissal of a case before holding a hearing, but after the Commission issued

an entry finding that reasonable grounds for complaint "may exist." Id. at 1.9. The Court then or-

dered the Commission not to make an explicit finding of reasonable grounds for complaint, but

to hold a hearing---which the Commission has done here. Id, Neither case that OCC cites sup-

ports its overly restrictive interpretation of R.C. 4905.26.
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3. EU misconstrues the Commission's authority under the RAA and, in any
event, failed to preserve the issue for appeal.

IEU contends that "the RAA does not provide the Commission any authority to invent a

cost-based ratemaking methodology" for "capacity-related compensation." (IEU Br. at 28.) IEl7

failed to raise this argument in any application for rehearing; thus, the argument is not properly

before the Court. (S(-,,e CameYon C'reekApts. v. Colzsmbicr. Gas Uf (Jhio, Inc., Slip Op. No. 2013-

Ohio-3705, ¶T,123-24 (failure to specify claim on rehearing "deprives this court ofjurisdiction"

over the claim).) Besides, the RAA contemplates that pricing for an FRR entity's capacity may

be determined through an SCM-it expressly endorses state compensation mechanisms-which

supports the Commission's establishment of such a mechanism. Capacity Order at 7, IEU Appx.

at 51. And, as discussed above, Ohio law provides the Commission authority to establish capaci-

ty charges, eliminating any need to look to the RAA for that authority.

At bottom, Appellants cannot avoid this Court's long line of authority recognizing the

Commission's broad regulatory authority over public utilities. There can be no doubt that the

General Assembly has spoken broadly about that jurisdiction. E.g;, Corrigan v. Illuminating CCo.,

122 Ohio St.3d 265, 2009-Ohio-2524, 910 N.E.2d 1009, ^( 8 ("This `jurisdiction specifically con-

ferred by statute upon the Public Utilities Commission over public utilities of the state * * * is so

complete, coznprehensive and adequate as to warrant the conclusion that it is likewise exclu-

sive. "'), quoting State ex rel. Northern Ohio Tel. Co. v. Winter, 23 Ohio St.2d 6, 260 N.E.2d 827

(1970). This Court has described the Commission's wide-ranging authority over public utilities

as "broad and complete." Kazmaier Supermarket; Inc. v. ToledQEdison Co., 61 Ohio St.3d 147,

150-151, 573 N.E.2d 655 (1991). As the C'oiirt explained:

R.C. Title 49 sets forth a detailed statutory framework for the regulation of utility
service and the fixation of rates charged by public utilities to their customers. As
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part of that scheme, the legislature created the Public Utilities Commission and
empowered it with broad authority to administer and enforce the provisions of Ti-
tle 49.

.Icl at 150. Indeed, "there is perhaps no field of business subject to greater statutory and govern-

rnental control than that of the public utility." Id. In light of this, it would be exceptional for this

Court to conclude that the Commission lacks jurisdiction over the capacity rates at issue.

Proposition Of Lavy No. IV: 'The Commission correctly determined that a full base rate
case proceeding was not required here. IIEU Prop. IV; FES Prop. III]

In its Prop. IV, IEU contends that the Commission's Capacity orders are unreasonable

and unlawful because the Commission did not conciuct a full-blown base rate case pursuant to

R.C. Chapter 4909. (IEU Br. at 32-35.) FES makes a similar claim in parts (1) and (2) of its

Prop. III. (FES Br. at 26-32,) Those arguments lack merit. Again, the Commission established

RPM as the wholesale price that CRES providers would pay for capacity; the Commission did

not set retail rates for the recovery of deferred costs.

The Court will review IEU Prop. IV and FES Prop. lII (1) and (2) in vain for citation to

precedent from this or any other court supporting the theory that a full-blown traditional base

rate case proceeding was required here, where the Comm.ission did not actually set base rates. As

this Court has recognized, the Commission is vested with broad discretion to manage its dockets

and to decide how it may best proceed to manage the orderly flow of its business. Toleclo Coali-

tion for ,Saf"e Enef°gy v. Pub. Util. Comm., 69 Ohio St.2d 559, 560, 433 N.E.2d 212 (1982). And

as the Commission correctly recognized, strict adherence to the procedural and substantive re-

quirements applicable to a base rate proceeding was not required here because the Commission's

investigation was not a traditional base rate case. Rehearing Entry at 54., IEU Appx. at 143.

Here, the Commission (not a base rate applicant) initiated the proceeding in response to AEP
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Ohio's FERC filing to review the capacity charge associated with Np;P Ohio's FRR obligations.

Moreover, as discussed above, R.C. 4905.26 authorized the Commission to do so. That statute

requires only that the Commission hold a hearing and provide notice. See R.C. 4905.26. The

Commission conducted its proceeding in full compliance with those requirements. It permitted

extensive discovery, written and oral. testimony, cross-examination, voluminous hearing exhibits,

and additional argument through briefing. The massive record before this Court confirms that the

adjudicatory process was more than sufficient.

Moreover, the proceeding below could properly be construed as a"firstiling" of rates

for a service not previously addressed in a Commission-approved tariff. R.C. 4909.18. Such a

"first filing" does not require any hearing, much less the extensive hearings that the Comm.ission

conducted, in which IEU fully and actively participated. Id.; see also Consumers' C'ounsel, 2006-

Ohio-5789, at ^ 18 (the notice, investigation, and hearing requirements of R.C. Chapter 4909 ap-

ply only to applications for a rate increase pursuant to :R.C. 4909.18 and the Conunission has

discretion to determine whether a rate increase is sought and a hearing necessary). Nor does such

a"tirst filing" require the application of a rate base, rate-of-return, cost metllodology. Ohio Do-

mestic Violence tVetwork v. Pub. tItil. C'omm., 70 Ohio St.3d 311, 323, 638 N.E.2d 1012 (1994).

Proposition of Law No. V: Appellants' challenges to the Commission's grant of an ac-
counting deferral for certain of AEP Ohio's capacity-related costs are without merit. [nCC
Prop. II and Prop. fII, IEU Prop. V]

The Court has long recognized the Commission's substantial authority and discretion to

implement regulatory accounting deferrals:

R.C. 4905.13 grants the commission authority to establish a system of accounts

for public utilities and. to prescribe the manner in which the accounts must be

kept. We have recognized the commission's discretion under R.C. 4905.13 and

have held that we "generally will not interfere with the accounting practices set by
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the commission." Consumers'Counsel v. Pub. Util. Comm. (1987), 32 Ohio St.3d
263, 271, 513 N.E.2d 243. Moreover, we have stated that where, as here, "a stat-
ute does not prescribe a particular formula, the PUCO is vested with broad discre-
tion." Payphone Assn, of Ohio v. Pub. Util. Coinm.; 109 Ohio St.3d 453, 2006-
Ohio-2988, 849 N.E.2d 4, at ^ 25, citing Columbus v. Pub. Zltil. Comm. (1984),
10 Ohio St.3d 23, 24, 10 OBR 175, 460 N.E.2d 1117.

Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d

1176, C-1 18. For that reason alone, Appellants' arguments fail.

Further, the Court has recognized that the Commission's authority over utilitv accounting

pursuant to R.C. 4905.13 is distinct from its ratemaking authority. Id.; Consumers' Counsel v.

Pub. Util. Conzrn., 6 Ohio St.3d 377, 378-79, 453 N.E.2d 673 (1983). This Court consistently

refuses to interfere with accounting practices established by the Commission when the account-

ing procedure does not affect current rates and the ratemaking effect of the accounting order will

be reviewed later. See Elyriu Foundry, 2007-Ohio-4164, at !f 18; Consumers' Counsel v. I"ub.

Util. Conam.. 63 Ohio St.3d 522, 524, 589 N.E.2d 1267 (1992); Consumers' Counsel v. Pub. Util.

Comm., 32 Ohio St.3d 263, 271, 513 N.E.2d 243 (1987); Consumers' Counsel v. Pub. Util.

Coznm., 6 Ohio St.3d 377 (1983). None of Appellants' challenges to the accounting deferral

demonstrates harm arising from a violation of Ohio law. As demonstrated below, each challenge

is premature and meritless.

A. Appellants' challenges to the ratemaking decision involving the deferred capacity
costs are premature and should be heard in Case No. 2013-521, [OCC Prop. II and
Prop. III; [EU Prop. V]

OCC maintains that the accounting order results in harm to retail customers, relying on

this Court's decision in Elyria F'oundry. (OCC Br. at 24-26.) But there was no harm to ratepayers

from the accounting deferral authorization here. And the Commission's decision did no more
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than approve the accounting deferrals; it did not conclusively determine the ratemaking issues

being challenged by (?CC and IEU. The Conunission's Capacity Order was clear on this point:

Further, the Commission will authorize AEP Ohio to modify its accounting pro-

cedures, pursuant to Section 4905.13, Revised Code, to defer incurred capacity

costs ziot recovered from CRES provider billings during the ESP period to the ex-

tent that the total incurred capacity costs do not exceed the capacity pricing that

we approve below. Moreover, the Commission notes that we will establish an ap-

propriate recovery mechanism for such deferred costs and address any additional
financial considerations in the [ES'P Ifl proceeding.

Capacity Order at 24, IEU Appx. at 68.

The raternaking issues challenged by OCC and II;IJ were not resolved in the decision be-

low. They were resolved instead in the ir'SP II decision that is subject to a separate appeal in

Case No. 2013-521. The Commission made that clear yet again when it responded to OCC's ap-

plication for rehearing on the accounting deferral (OCC AFR at 16-25 (Aug. 1, 2012), OCC

Appx. at 69-75.) Rejecting OCC's efforts to inject those ratemaking matters into this case, the

Commission explained that its decision had not resolved them and they were, as a result, "prema-

turely raised." Rehearing Entry at 51, IEU Appx, at 140. It explained that "[t]he Capacity Order

did not address the deferral recovery mechanism" and reiterated that it would establish "an ap-

propriate recovery mechanism" and address "any other financial considerations" in the ESP II

case. Id. Because OCC advances premature ratemaking challenges, they should be deferred to

Case No. 2013-521 where this Court will review the separate ratemaking order.

OCC nonetheless argues that its challenge is not premature, invoking Elyria FoundYy.

(OCC Br. at 25-26,) But this Court in Elyria Foundry found that the accounting deferral "was not

merely an accounting order" because it made certain determinations that were "conclusive for

ratemaking purposes" and "violated R.C. 492$.02(G)." Elyi°ia Foundry, 2007-Ohio-4164, at ¶
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57. As shown above, however, the Commission here clearly stated that it was not deciding the

ratemaking issues as part of its decision authorizing the accounting deferrals. Calicrci.tl) Order at

23, IEU Appx. at 67; Rehearing Entry at 38, IEU Appx. at 127. And the Commission explicitly

found that OCC's ratemaking complaints were a premature attempt to anticipate the ESP II deci-

sion. Rehearing Entry at 51, IEU Appx. 140.

Were the Court to conclude that the accounting deferral authorization somehow consti-

tutes a ratemaking determination that causes harm to Appellants, it should defer consideration of

the underlying legal issues to Case No. 2013-521. Because the decision below did not affect a

substantial right of appellants (because the ratemaking issues were resolved in the separate E.STP

Il proceeding), the Court can avoid piecemeal appeals by resolving the ratemaking disputes in

Case No. 2013-521. See Cincinnati v. Pzdb: Util. C'ornm., 63 Ohio St.3d 366, 368-69, 598 N.E.2d

775 (1992) (dismissing ratemaking claims raised on appeal from an accounting order because of

a separate rate ease pending that afforded appellants an opportunity to challenge the final rate

determination); Senior Citizens Coalition,. 40 Ohio St.3d 329.

B. The accounting deferral does not create an unlawful subsidy or require customers to
"pay twice" for capacity service, and Appellants' other improper attempts to sec-
ond-guess the Commission's rate design expertise should be rejected. [OCC Prop.
II, Prop. IILA and Prop. III.C; IEU Prop. V.2 and Prop. V.5]

Appellants' claims about pricing are both premature and without merit.

1. There is no unlawful double payment or overpayment for capacity. [OCC
Prop. II, IEU Prop. V.51

OCC claims that both shopping and non-shopping customers will be forced to pay twice

for capacity service as a result of the accounting deferral. (OCC I3r. at 19-20.) IEU similarly ar-

gues that non-shopping customers overpay to the extent that the bundled SSO generation rate

incorporates a capacity charge higher than the cost-based rate adopted below for shopping cus-
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tomers. (IEU Br. at 41-42.) In addition to being premature ratemaking challenges that are be-

yond the scope of this appeal, those arguments are both incorrect.

First, the embedded capacity component of SSO generation service is distinct from the

unbundled capacity service provided to CRES providers to support shopping. The fact that two

different charges might apply to two different services-both of which broadly relate to capaci-

ty------ canrlot be used to suggest that customers wrongly "pay twice" or overpay for capacity. The

distinctions between wholesale capacity (supporting shopping customers) and retail SSO service

(to non-shopping customers), along with the full rationale supporting the retail charges, were fur-

ther explained in the ES'P Il decision.l3ut that decision should only be reviewed by this Court in

Case No. 2013-521.

Second, the Commission's ability to implement nonbypassable charges in. connection

with approving an electric distribution utility's SSO generation rate plan (to be addressed in Case

No. 2013-521) will eliminate any basis for challenging the accounting deferral associated with

those charges. If the Commission can authorize recovery of the charges from all customers, then

the accounting deferral pending the development of that recovery method is lawful as well. Con-

surners' Counsel, 2006-Ohio-5789, at'^38(so long as the Commission has ratemaking authority

to reflect the uriderlying costs in utility rates, it also has authority to implement the preliminary

and "snialler step" of allowing an accounting deferral). For that reason too, the ratemaking mat-

ters shotild be addressed by this Court only in reviewing the ratemaking decision, not the ac-

counting deferral decision below.

Third, OCC ignores and defies the record in contending that non-shopping customers pay

something for nothing when they contribute toward recovery of the accounting deferral. All cus-

tomers benefit from the opportunity to shop for generation service, not just those who actually
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shop. The Commission correctly found that the accounting deferral was necessary in order to

promote competition:

In short, the record reveals that RPM-based capacity pricing would be insufficient

to yield reasonable compensation for AEP Ohio's provision of capacity * * *

However, the Commission also recognizes that RPM-based capacity pricing will

further the development of competition in the market * * * which is one of our

primary objectives in this proceeding. * * * For that reason, the Commission di-

rects AEP Ohio to charge CRES providers the adjusted final zonal PJM RPM rate

* * * [.1 Further, the Commission will authorize AEP Ohio to modify its account-

ing procedures, pursuant to Section 4905.13, Revised Code, to defer incurred ca-

pacity costs not recovered from CRES provider billings during the ESP period to

the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below.

Capactty, Order at 23, IEU Appx. at 57. Thus, the accounting deferral was adopted to benefit

non-shopping customers who stand to benefit from a more competitive market as well. Besides,

all customers will pay the non-bypassable charge (SSO customers and CRES customers) needed

to support the capacity service they benefit from. The Commission determined that under the

SCM, no one gets something for nothing and no one pays for something they do not receive; Ap-

pellants' challenge to that deterniination is not a matter of law but simply an attempt to improp-

erly second guess the Commission by invading its discretion and expertise. In any case, the ulti-

mate question of whether and which ratepayers should be charged for the capacity deferral (and

on what basis) was addressed by the Commission in the FSP II decision-which this Court will

review in Case No. 2013-521.

2. There is no unlawful anti-competitive subsidy under R.C. 4928.02(H). [OCC
Prop. IILA; IEti Prop. V.21

OCC Prop. IILA. argues that the accounting deferral creates an unlawful subsidy of a

wholesale competitive service through retail customers. (OCC Br. at 20-24.) Similarly, IEU
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Prop. V.2 maintains that the accounting deferral creates an anti-competitive subsidy in violation

of R.C. 4928.02(H). (IEU 13r. at 38-39.) These arguments mischaracterize the decision below.

As an initial matter, R.C. 4928.02(H) applies only to subsidies to a competitive retail

electric service. OCC's argument thus could not have merit unless the capacity servicebeing

priced here were both retail and competitive. See OCC Br. at 22. As AEP Ohio explained, how-

ever, the service priced below was neither retail nor competitive. There is simply no reasonable

way to characterize AEP Ohio's exclusive obligation to provide capacity resources to support

both shopping and non-shopping load as competitive.

OCC also argues that, because the capacity costs originated as part of a wliolesale trans-

action and are ultimately recovered through retail rates, the decision violates R.C. 4928.02(L)'s

policy for protecting at-risk populations. (OCC Br. at 23-24.) OCC's application of the phrase

"at-risk popiilations" is nonsensical, the statutory language could not possibly have been intend-

ed to refer to all customers. Nonetheless, the decision tivill benefit all customers by promoting

competition and ensuring that AEP Ohio will have sufficient coznpensation to provide capacity

service. The raison d'etre for the Commission decision to charge CRES providers a lower capac-

ity rate (and, by extension, the accoutiting deferral to make AEP Ohio whole) was to promote

competition, not destroy it. See, e.g., Capacity Order at 23-24, 33, 35, IEU Appx. at 67-68, 77,

79; Rehearing Entry at 6, 40, 42, IEU Appx. at 95, 129, 131. This Court; moreover, recently

sanctioned an accounting deferral to recover wholesale transmission costs imposed under federal

law upon retail customers, even though the costs were incurred during a period when generation

rates were to reniain frozen. Consurners' C'ounsel, 2006-Ohio-5789, at ¶ 46. And this Court has

explained-in the very context of the Commission interpreting other R.C. Title 49 provisions

when implementing accounting authority--"due deference should be given to statutory interpre-
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tations by an agency that has accumulated substantial expertise and to which the General Assem-

bly has delegated enforcement responsibility." Id. at Tj 41. That time-tested principle should be

followed here.

Finally, the Court has long recognized that the Commission has flexibility to promote

competition using reasonable distinctions and rate designs. Even before S.B. 221's second wave

of electric restructuring, it was lawful under S.B. 3 to implement shopping credits that reduced

the utility's charges to some customers in order to promote shopping. As this Court described the

shopping credits approved by theCotnmission under S.B. 3:

Shopping credits are a deduction against [the utility's] own generation charges on

the bills of customers who switch to a competitive supplier for their generation

services. Customers may also avoid paying a portion of the rate-stabilization

charge if they commit to obtaining electric generation from another supplier. The

credits are designed to encourage customer shopping for energy generation sup-

plied by a competitive retail electric service.

Consunzers' Counsel v. Pub. Util. C:otnni., 109 Ohio St. 3d 328, 2006-Ohio-2110, 847 N.E.2d

1184,1^ 21 (internal citations omitted). By shopping and taking advantage of offered credits, cus-

tomers partially avoided paying a non-bypassable "wires" charge that was paid by all non-

shopping customers. The Court rejected OCC's theory that the credits discriminated against non-

shopping customers. Id. at25. It should again reject OCC's similar theory regarding the defer-

ral here.

3. The Commission is not required to follow Appellant's rate design sugges-
tions. [OCC Prop. III.Cj

OCC's "cost causation" challenge to the accounting deferrals also lacks merit. (OCC Br.

at 26-28.) The ratemaking principle of "cost causation," whereby there is a goal of ultimately

establishing rates that collcct costs from the customers that cause the cost to be incurred, is non-
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binding. This Court has frequently acknowledged that decisions about how rates are designed-

including which customers pay and under what circumstances-are matters within the Commis-

sion's discretion. Green Cove Resort Owners' Ass'n. v. Pub. ZTtil. Comm., 103 Ohio St.3d 125,

2004-Ohio-4774, 814 N.E.2d 829, 11(.recognizina the Commission's "unique rate-design exper-

tise"); Citywide Coalition for Util. Reform v. Pub. t;'til. Comm., 67 Ohio St.3d 531, 533, 620

N.E.2d 832 (1993) (affording the Commission "considerable discretion" in matters of rate de-

sign); see also Consumers' Cozrnsel, 32 Ohio St.3d at 268 (ratemaking involves extensive hear-

ings, voluminous testimony, and technical questions which must be resolved on the basis of

complex and often disputed evidence; the Court's function is not to weigh the evidence or

choose between debatable rate structures). Appellant's disagreement with the Commission's dis-

cretion provides no appropriate basis for reversal.

C. IEU's miscellaneous challenges to the deferral also lack merit. [IEU Prop. V.1, Prop.
V.3 and Prop. V.4)

lEU sprinkles into its brief tlu-ce more passing challenges to the accounting deferral.

First, IEU Prop. V.l attacks the defezxal using the misguided notion that any cost-based rate

above what it characterizes as "market" levels is unlawful as an untimely transition cost. (IEU

Br. at 35-38.) According to IEU, R.C. 4928.38 proscribed above-market recoveries and transi-

tion charges in 2005. (IEU Br. at 35-38.) But, as AEP Ohio has explained, generation transition

charges are not at issue here. See Prop. II.A., supra at 14-16.

Second, IEU Prop. V.3 wrongly claims that the Commission's approval of the accounting

deferral violates R.C. 4928.05(A). (IEU Br. at 39-40.) That statute, IEU contends, indirectly pre-

cludes the Commission's from authorizing an accounting deferral regarding competitive retail

generation except under R.C. 4928.144, which can only be exercised in an SSO proceeding. (Id.)
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That argument is circular and incorrect. The Commission did, in fact, rely on R.C. 4928.144 in

authorizing recovery of the deferral, and it did so as part of the ESP 11 decision. More important-

ly, the Commission properly found that the service being priced is a wholesale service, thus re-

jecting IEU's argument that the restrictions of R.C. 4928.05(A) apply. C,`apaeity Order at 13, IEU

Appx. at 57; Rehearing Entry at 39, IEtT Appx. at 128.

Third, IEIJ Prop. V.4 contends that the Commission erred in directing AEP Ohio to re-

flect a carrying charge in its accounting deferral. (IEU Br. at 40-41.) That "one-pager" challenge

is without merit. Of course, a carrying charge is an appropriate extension of the Commission's

broad authority over utility accounting. R.C. 4905.13. A carrying charge reflects the real cost of

money that AEP Ohio realizes by incurring millions of dollars in costs to provide capacity ser-

vice now only to recover the costs years later, after the accounting deferral is amortized. All of

the costs included in the accounting order, including the carrying charges,8 are subject to audit

and the rigors of raternaking just not as pas°t of the accounting order. The Commission ex-

plained that includiflg a carrying charge up front is routine and attendant to an accounting order:

As we have noted in other proceedings, once collection of the deferred costs be-

gins, the risk of non-collection is significantly reduced. At that point, it is more

appropriate to use the long-term cost of debt rate, which is consistent with sound

regulatory practice and Commission precedent.

Rehearing Entry at 43, IEt7 Appx, at 132. IEU's challenge that there is no specific evidence sup-

porting the Comnlission's boilerplate carrying-charge provision ignores the reality that deferred

recovery of costs incurred necessarily involves the time value of money.

8 AEP Ohio notes that the higher carrying charge objected to by IEU, known as the weighted av-

erage cost of capital, was never triggered and the lower cost of debt carrying charge is all that is
being booked. Rehearing Entry at 42.
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D. If the Court somehow determines that the deferral violates Ohio law, it should re-
mand the case to the Commission with instructions to address recovery of the undis-
counted capacity cost through rates.

If the Court were to determine that the accouzlting deferral was unlawful-and it should

not-the appropriate remedy is not to reverse or vacate. It is to remand with instructions to ad-

dress cost recovery. Because the Commission found that AEP Ohio incurs costs equal to

$188.88/MW-day to provide capacity to serve shopping customer load, the only appropriate

remedy in the event the Commission has unlawfully deferred recovery is a remand with direc-

tions to address how AEP Ohio is to fully recover the $188.88/MW-day costs. The Commission

found that the pre-existing capacity price would cause AEP Ohio toearn an "unusually low re-

turn on equity" and be "insufficient to yield reasonable compensation" Ccrpacity Order at 23,

IEU Appx. at 67. Likewise, it was imperative that the AEP Genco be given assurances that its

generation assets would not be conscripted into such involuntary servitude, if it were to proceed

with corporate separation. In sunl, absent such an affirmative directive from, the Court, the con-

sequence of a reversal or vacatur could be that AEP Ohio would collect only an RPM rate that is

far below its cost of providing service-in violation of the U.S. Supreme Court decision in Hope

and Bluefield. See pp. 17-18, supra.

Proposition of La-tv No. VI: The Commission processed the underlying case appropriately;
IEU's claims seeking to retroactively adjust rates are inappropriate and should be denied.
[IEU Prop. VI, Prop. VII, and Prop. VIII]

IEU raises a number of arguments that relate in some manner to the authority of the

Commission to set interim capacity rates and IEU's preference for some type of refunding mech-

anism. (IEU Br. at 42-45.) The issues raised either relate to actions in the EV II proceeding or

deal with rates that expired during the processing of this case. In short, these claims are not

properly before this Court and otherwise lack merit.
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IEU argues that the Commission failed to restore the RPM price as required by R.C.

4928.143(C)(2)(b) when rejecting the ESP II stipulation. (.Id. at 42-43.) IEU next asserts that the

temporary rate implemented before the final C'apacity Order was not record-based. (ld. at 43-45.)

IEU also argues that the Commission lacks authority to set capacity pricing and, therefore, the

Connmission should be forced to refund any price IEU characterizes as above-market. (Id. at 45-

46.) As AEP Ohio and the Commission previously explained, IEU's arguments all relate to inteN-

iyn rates that the Commission set for capacity service during the underlying proceeding. See Case

No. 2012-2098, et al., Mem. Supp. Jt, Mot. to Dismiss at 2-7, Supp. at 788.9 Those rates are no

longer effective, are no longer being collected, and have been replaced by other rates. The i.nter-

im. rates were never stayed pending appeal or otherwise (nor was the required bond or other un-

dertaking executed). Id. at 5-6. And the prohibition against retroactive ratemaking precludes the

refcinds that IEU seeks. Id.

Further, IEU seeks to improperly appeal a matter related to the SSO governed by the ESP

II proceeding that is pending on review before this Court in Case No. 2013-521. (IEU Br. at 42-

43.) What the Commission decided to do or not do with the SSO is a matter for that proceeding.

Ilere, the Commission informed the parties in December 2010 that it was going to study the

SCM and began an investigation. The prior stipulation that merged the SSO case with the capaci-

ty pricing issues was rejected, and the Commission subsequently separated the dockets again and

moved forward. The processing of the SSO in the ES.f' II proceeding did not limit the Commis-

sion's authority in the investigation of capacity pricing.

' AEP Ohio incorporates the arguments set forth in the August 14, 2013 Joint Motion to Dismiss
as if set forth fully herein. 40



IEU also attempts to call into question the Commission's authority to manage its dockets.

IEU's atternptto parse the Commission's actions given this case's procedural complexities is

inappropriate. (Id. at 43-45.) So too is its request for a refund. (Id. at 45-56.) Even if the rates at

issue were still being collected (which they are not), retroactive refunds are barred by the prohi-

bition against retroactive ratemaking: "The rule against retroactive rates * * * also prohibits its

refunds." In re Columbus S. Power Co., 128 Ohio St.3d 512, 201 1-Ohio-1788, 947 N.E.2d 655, r

15). For these reasons and those advanced in the August 14, 2013 Joint Motion to Dismiss, this

Court should reject IEU Props VI, VII and VIII.

Proposition Of Law No. VII: The Commission afforded all parties due process. [IEU Prop.
ix]

IEU's Iiiial proposition sounds in due process. (IEU Br. at 46-48.) Ample process was

provided here. IEU just does not agree with the outcome. The Commission has broad authority to

ensure fair pricing for customers, provide flexibility to encourage the development of competi-

tive markets, protect customers from unreasonable sales practices, market deficiencies, and mar-

ket power, as well as to pursue other policies expressed in R.C. 4928.02.

The Commission's extensive docket in this case, which has almost 600 entries, demon-

strates that the parties were afforded an extraordinary right to be heard. The Commission initiat-

ed the case as an investigation in December of 2010. It took comments from the industry, includ-

ing 1EtJ. `I'he docket was consolidated with the SSO docket when a stipulation was filed. Sup-

porting and opposing testimony was filed on the Stipalation and an extensive hearing was held.

The Commission approved the Stipulation and later withdrew that approval on rehearing, as re-

quested by IEU. The Commission then held a hearing focused on the underlying capacity case

and provided another opportunity for testimony in support of all positions. Again, an order was
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issued with full rights for rehearing. The ability for the Commission to reconsider matters on re-

hearing and initiate investigations are integral steps in that process. IEU was afforded all the pro-

cessrequired by law, and the voluminous record in this case denlonstxatesthat IEU did not lack

the opportunity to share its views.

AEP OHIO'S CROSS-APPEAL

Proposition of Law No. VIII: The PUCO may not reduce AEP Ohio's cost-based capacity
rate using an energy credit that incorporates demonstrably inaccurate inputs.

As explained above, the Commission calculated the cost-based rate for capacity in two

steps. First, it determined the book costs of AEP Ohio's generation assets. Second, it developed a

credit to offset against those costs based onrevenues AEP Ohio would realize by selling energy

"freed up" by its sale of capacity to CFZES providers. The theory behind the credit is that, when

capacity provided by generation assets is sold to a CRES provider, the assets' potential to gener-

ate energy for sale to third parties is "freed up." The energy credit thus offsets the Company's

capacity costs with the margins AEP Ohio realizes from energy-related sales produced by that

capacity. Capacity Order at 33-35, IEU Appx. at 77-79. AEP Ohio is not appealing the Cominis-

sion's first step. Rather, AEP Ohio is challenging the amount of the energy credit that the Com-

mission determined in the second step. The Commission methodology is riddled with fundamen-

tal errors. "I'he resulting energy credit is grossly overstated, rendering the capacity rate severely

zanclerstated.

A. The energy credit is unreasonably and unlawfully overstated because it is based on a
static shopping assumption that is lower than actual shopping levels.

The Commission's energy credit methodology relies in large part upon the level of shop-

ping for electricity during the time frame to whieh the energy credit relates. An increase in shop-

ping decreases the energy credit (and thus increases the Company's cost-based capacity rate),
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while a decrease in shopping has the opposite et'fect. (Tr. X at 2190-91, Supp. at 595; Staff Ex.

105 at 19, Supp. at 560.) Despite this dependent relationship, the Commission's energy credit

unreasonably incorporates a static shopping level of 26.1 %, which reflects the level of shopping

on March 31, 2013. (Staff Ex. 105 at 19, Supp. at 560; AEP Ohio Ex. 142 at 21, Supp. at 323.)

In using that static assumption, the Commission disregarded uncontroverted evidence

both that (1) the level of shopping had already increased substantially by the time of the hearing

and before the Capacity Order; and (2) shopping is expected only to increase going forward, in-

cluding the period when AEP Ohio is charging the capacity rate that the Commission approved.

Indeed, in only one month, the level of shopping in AEP Ohio's service territory rose more than

4%-from 26.1 %D as of March 31, 2012, to 30.19% as of April 30, 2012. (AEP Ohio Ex. 142 at

21, Supp. at 323.) And the Commission explicitly recognized and affirmatively intended that its

Capaciry Order will "stimulate competition among suppliers in AEP Ohio's service territory."

Order at 23. The Commission's arbitrary adoption of a static 26.1% shoppinl; assumption in its

energy credit calculation for the entire period through May 2015 cannot be reconciled with the

30.19 %level that had already been reached before the hearing concluded and the Commission's

recognition that shopping will increase under the RPM pricing it established.

The impact of increased (versus static) shopping is substantial. At a shopping level of

only 50%, for example, the Company's net capacity costs increases from the Commission's

adopted price of $188.88/MW-day to $215.88/MW-day. (AEP Ohio Ex. 143 at 7, Supp. at 354.)

At a 75% shopping level, the net capacity cost increases to $245.13/MW-day. (Id.) Even the 4%

increase in shopping that occurred between March 31 and April 30, 2012 would correspond to a

decreased energy credit of $4.50/MW-day and an increase in the net capacity cost in the same

amount-resulting in a net capacity cost of $193.30/MW-day. The Commission's failure to ac-

43



count for the increases in shopping that already h.ave occurred and will occur is unreasonable,

unlawful, and financially harmful to AEP Ohio. As such, the Court should remand this case to

correct this failure by adjusting the energy credit based on an appropriate, non-static shopping

assumption.

B. The energy credit is unreasonably and unlawfully overstated because it is based on
fundamental technical errors and utilizes an opaque modeling methodology incapa-
ble of meaningful scrutiny.

Although this Court has traditionally deferred to the Commission in areas involving its

special expertise, such deference is not appropriate where the decision is unreasonable and un-

stipported by the record. See, e.g., Tongren v. Pub. Util. CUmnz., 156 Ohio St.3d 87, 89, 1999-

Ohio-206, 706 N.E.2d 1255. This Court has thus previously deferred to the Commission's selec-

tion of one of multiple defensible methodologies or formulas. Ohio Edison Co. v. Pub. Util.

Comm., 173 Ohio St. 478, 483-84, 184 N.E.2d 70 (1962). But such deference is not required

where the Court doubts the reliability or reasonableness of a methodology or model. See, e.g., In

re Application qf ColumbusSoutliern Power CV, 2011-Ohio-1788, at25-26. That.is precisely

the case here (even apart from the flawed shopping assumption discussed above). As explained

below, the adopted energy credit model utilizes a number of flawed inputs, each resulting in the

energy credit being overstated and the resulting capacity rate being unreasonably understated.

(See AEP Ohio AFR at 13-43, Appx. At 19, 49.)

As a threshold matter, the Commission's energy credit methodology is unreasonable and

unlawful because it is based on a "black box" model that cannot be meaningftilly evaluated or

tested. All of the data used in the model was either off-the-shelf from the developer's default da-

tabase or developed by others, so the witness sponsoring the model could not answer questions

about it. (Tr. IX at 1865, Supp. at 585.) Many of the model's inputs remain unknown. (Id. at
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1844, 1872-74, Supp. at 584, 586-88 Tr. X at 2151, 2158-59, Supp. at 590.) That missing infor-

mation makes it impossible to assess critical inputs to the model or verify that it was used appro-

priately. (AEP Ohio. Ex. 144 at 13-16, Supp. at 383-86.) This Court has recently made clear that

the adoption of models or formulas must be accurately and verifiably supported by the record.

See Columbus Southern Power, 2011-Ohio-1788, at Tj 25-26. Moreover, at least one utility com-

mission in another jurisdiction has rejected the very model that the Coxnmission adopted in this

case for this very reason. See, e.g., In the Matter af'Idaha Power Company, 2005 Ore. PUC

LEXIS 349, * 17 (July 28, 2005) (concluding that "the model fails to accurately forecast market

electricity prices under normalized conditions"). This Court should do so too.

Equally trotibling is the fact that the model was not properly calibrated. (See AEP Ohio

Ex. 144 at 10-11, Supp. at 380-81; Tr. X at 2210-11, 2163-64, Supp. at 597-98, 593-94.) The

failure to properly calibrate the model was critical, causing the model to be unsuitable and inac-

curate. (AEP Ohio Ex. 144 at 11, Supp. at 380-81.) AEP Ohio showed that, had this "most basic

step" in any modeling analysis been undertaken, it would have revealed that the model's final

run overstated gross energy margins by more than 20%. (Id. at 12-14, Supp. at 382-84.) Courts

have long recognized the critical necessity of properly calibrating any model. used to support an

adjudicative detemination: For example, the United States District Court for the Eastern District

of California noted that "it is undisputable that calibration is a 'critical' and `valuable' step that

ensures that model simulation matches the field observation to a reasonable degree." A barca v.

Franklin County Yi'ater! Dist., 761 F.Supp.2d 1007, 1060 (E.D. Cal. 2011):1° The model at issue

here was not properly calibrated before it was used to calculate the Commission's energy credit.

10 The A bay°ca court further noted that appellate courts "throughout the United State.r have ern-
phasized calibrating/harmonizing model predictions with actual data to ensuure reliabilitv."
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The Commission disregarded clear evidence that its adopted energy credit wrongly in-

corporates traditional off-system sales ("OSS") margins and does not properly reflect the impact

of the AEP System Interconnection Agreement ("Pool") on OSS margins. AEP Ohio demon-

strated at hearing, in its post-hearing briefs, and in i_ts application for rehearing that the energy

credit wrongly incorporates OSS margins associated with capacity not even used to support

shopping; improperly imputes a market-based margin for non-shopping customers; and does not

adjust OSS margins to take into account AEP Ohio's 40% Member Load Ratio ("MLR") under

the Pool Agreement. (See, e.g:, AEP Ohio AFR at 38-42, Appx. at 44-48.) These errors confis-

cate revenues from AEP Ohio's retail SSO sales and use them to subsidize CRES providers

through a lower Nvholesale rate for capacity. (AEP Ohio Ex. 143 at 6, 11, Supp. at 353, 358.)

Moreover, individually and in the aggregate, they inflate AEP Ohio's retained energy margins

and, ultimately, the adopted energy credit, resulting in a capacity rate that is substantially under-

stated. Finally, they violate the Company's FERC-approved Pool Agreement and the Federal

Power Act and conflict with Ohio's energy policy and basic economic principles.

(Emphasis added.) Id at n.55, citing Eleven Line, Inc. v. North Texas State Soccer Assn., Inc.,
213 F.3d 198, 206-08 (5th Cir. 2000) (antitrust context); Inland En2pirePublic Lands Council v.
Schultz, 992 F.2d 977, 982 (9th Cir. 1993) (agency conducted "extensive field investigations to
calibrate and verify its models"); Sterling v. 17elsicol Chetn. Corp., 855 F.2d 1188, 1199 (6th Cir.
1988) ("The plaintiffs carefully devised, calibrated, and tested their model, based upon physical

data generated by Velsicol's own consultants, to determine the physical and chemical character-
istics beneath the landfill."); Ohio v. United States EnviYantnentczl Protection Agency, 784 F.2d
224, 226 (6th Cir. 1986) (EPA acted arbitrarily in using a model to set emission limits `without

adequately validating, monitoring, or testing its reliability or its trustworthiness in forecasting
pollution [...]"); Boucher v. ZLS Suzuk-i Nlotor Corp., 73 F.3d 18 (2nd Cir. 1996) (excluding ex-
pert testimony under Rule 702). "ln each of these cases, the Court has recognized the impact of
calibration on the model integrity." Aharca, 761 F. Supp. 2d at 1060 n.55.
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The Commission's model also uses overstated forecasted market prices, rather than avail-

able forward energy prices that represent actual market transactions (and which the Commission

utilized in AEP Ohio's F.SP If case), overstating the energy credit by more than $50/MW-day.

(AEP Ohio AFR at 27-28, Appx. at 33-34.) It also uses understated fuel costs for AEP Ohio's

coal generation units that bear no rational relationship to the Company's actual historical fiiel

costs, resulting in an energy credit overstatement of more than $70lMW-day. (Id at 32-3 5, Supp.

at 38-41.) And it uses incorrect heat rates that do not reflect how AEP Ohio's generation re-

sources actually operate, and which ignore the heat rate data for each resource that is readily

available in the Company's FERC Form 1. (Id. at 35-38, Supp. at 41-44.) This leads to an energy

credit overstatement of $1.87/MW-day. (Id. at 36, Supp. at 42.)

The Commission did not address any of these flaws. In response to all of AEP Ohio's

concerns, the Commission stated only: "[W]e do not believe that the Company has demonstrated

that the inputs actually used by EVA are unreasonable." Capacity Order at 35, IEU Appx. at 79.

Given the record and the Cornmission's total failure to substantively address the host of prob-

lems with the energy credit, the Court should not defer to the Commission's methodology, In-

stead, the Court should remand the energy credit to the Commission with instructions to correct

it and to modify AEP Ohio's capacity rate accordingly.

Proposition of Law No. IX: Precluding AEP Ohio from recovering the difference between
its cost of capacity and the auction rate would constitute a regulatory taking.

OCC argues that the Commission "is not authorized to permit autilityto defer for collec-

tion from retail electric customers the difference between the utility's costs of capacity and the

wholesale discounted rate it charges marketers." (OCC Br. 20.) Doing so, OCC asserts, would

"create[ ] an unlawful subsidy" from retail customers to CRES providers, who only pay the auc-
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tion price for capacity. (Id. at 21.) That argument is incorrect. See Prop. V.B.2, supra, at 35 -36.

But even if OCC were correct, precluding AEP Ohio from recovering the difference would vio-

late the U.S. Constitution's Takings Clause. See U.S. Const. amend. V.

In Penn Central Transportation Co. v. IVew York City, 438 U.S. 104 (1978), the Supreme

Court established three factors to deterrnine whether a government action constitutes a regulatory

taking: (1) the economic impact of the regulation; (2) the extent to which the regulation inter-

fered with investment-backed expectations; and (3) the character of the regulation. Id. at 123; see

also Goldberg Cos., Inc. v. Richmond Hts. City Cozancil; 81 Ohio St.3d 207, 211, 690 N.E.2d 510

(1998) (applying Penn Central). If a decision by this Court were to allow the Commission to im-

pose auction-based pricing with no deferral recovery mechanism, the State would need to pro-

vide AEP Ohio just compensation as a matter of federal constitutional law.

With respect to the economic impact of the regulation, AEP Ohio offered extensive wit-

ness testimony regarding the pernicious economic effect that a non-compensatory capacity price

has. (See, e.g., AEP Ohio Exs. 101-104, Supp. at 1-249.) The Commission agreed "that RPM-

based capacity pricing would be insufficient to yield reasonable compensation." Capacitty Order

at 23, IEU Appx. at 67. AEP Ohio likewise offered testimony regarding the certainty to investors

provided by a cost-based state compensation mechanism and the uncertainty associated with an

auction-based rate. (See AEP Ohio Ex. 101 at 9, Supp. at 9.) And no investor's expectations

would be met if a utility commission has the authority to find that a rate is just and reasonable

but then prevent the party generating capacity from recovering anything close to that rate. Final-

ly, the character of the government regulation would likewise compel an order of j ust compensa-

tion. Any order by the Commission that stripped AEP. Ohio of its ability to recover reasonable

compensation would go well beyond "some public program adjusting the benefits and burdens of
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economic life to promote the common good." Penn Centr•al, 438 U.S. at 124. It would hcrran the

public good by removing any incentive to develop new capacity. OCC's request to cancel any

deferment should be rejected. If it is accepted, this Court should rule that "just compensation"

(the difference between AEP Ohio's capacity costs and the auction-rate) is owed to AEP Ohio.
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CONCLUSION

For the foregoing reasons, the Court should reject Appellants' challenges and grant the

relief that Cross-Appellant seeks.
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NOTICE OF CROSS-APPEAL OF
OHIO POWER COMPAN1' .

Cross,-.A:ppellan.t, Ohio Power Company ("OPCo"), hereby gives notice of its cross-

appeal, pursuant to R.C, 4903.13 and Supreme Court Rule of Practice 10.02(A)(3), to the

Supretrge Court of Oli.zo and Appellee, the Public Utilities Commission of Ohio ("Commission"

or `TITCO"), from an C3pin,iora and Order entered on July 2, 2012 (Atta:eb.m.ent A), an Entry on

Rehearing entered October 17, 2012 (Attachment B), an Entry on Reheaiing entered December

12, 2012 (Attacltmezifi C), and an Entry on Rehearing entered January 30, 2013 (Attachment D) -

all in PUCO Case No. 10-2929-EL-TJNC. That case involved the Commission's determ%nataiozi

of the rate that OPCo may charge its retail competitors, Competitive Retail Electric Service or

"CRES" providers, fo.r geaieratian capacity resources that OPCo supplies to them. This cross-

appeal is filed within sixty days of the ComrrzissYon° s Decemher 12, 2012 Entry on R.ellearing.

OPCo is a party in PUCO Case N'o. 10-2929-EL-UNC and timeiy filed an. Application for

Rehearin.g of the Commissxon's July 2, 2012 O,pini,cisa and Order in accordance with R.C.

4903.1 0. OPCo raised each of the assignments of error listed below in its July 20, 2012

Application for Re.beariit.g.

Appellant, the Industrial Energy Users - Ohio (.tEU} initiated this appeal one tveek after

the January 30, 2013 Entry on Reheadng (Atfachrnent D), which was the second appeal

instituted by IEU from the case below (the other appeal is Case No. 2012-2(198). Consequently,

there is a question as to whether ft December 12, 2012 Entry on Reb.eaiir,.g (Attachment C) or

the January 30, 2013 Entry an. Rehearing (Attachment D) finalized the Commission's decision

for purposes of appeal before this Court . The Commission filed a motion to dismiss Case Nia.
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2412-2038 on January 18, 2013 and OPCo filed a motion to diszrziss this appeal on February 21,

2013, bath of which remain pending. In sum:, there isurtcertainty as to wh€ch deci;siort of the

Commission was a final order for purposes of appeal and, by extenszon, which appeal before this

Court is proper and should go forward. Consequently, Cross-AppellarttlAppellee also filed a

separate .notice of cross-appea! in Case No. 2012-2098:

The Commission's July 2, 2012 Opinion and Order, October 17, 2012 Entry on

R.eheari.ng, December 12, 2012 Entry on Reheaz-zng and January 30, 2{}13 Entry on Rehearing

(collectively, the "Commission's Orders'D are unlawful and =easonatSle in tlre following

respects:

L The Commission's Orders unreasonably and unlaw#izlty understate OPCo's cost
of providing generation capacity resources to CRES providers because the energy
credit that the Commission applied to reduce OPCo's cost-based capacity rate is
unreasonably and unlawfulty overstated.

a. The energy credit that the Commission adopted is unreasonably and
unl.awfully overstated because it is based on a static shopping assumption
that is lower than, and not reflective of, the amount of shcapping taking
place at the time of the hearing, the anioun.t of shopping #akingplace on
the date of the Commission's Order, or the amount of shopping that is
currently occurri.ng.

b. The energy credit that the Commission adopted is unreasonably and
unlawfully overstated, is based on a host of fundamental technical and
calculation errors, and is against the manifest weight of the evidence.
Ircter rxlia; the methodology used to calculate the energy credit does not
withstand basic scrutiny and is largely a "black box;" it was not properly
catibrateds it did not utilize the correct forward energy prices; it utilized
inaccurate and understated fuel costs; it did not utilize the correct heat
rates to capture minimum and start time operating constraints and
associated cost ixnpacts; it wrongly incorporates off: syatem sales margins;
it fails to properly reflect the operation and impact of the A.EP System
Interconnection Agreement; and it overstates QPCo's relevant forecasted
future gross m.argixas.

U. The Commission's Orders are confzscatory, unjust, and unreasonable, and they result in
an u.ncc3nstitutional taking of OPCo's property without just compeilsation. Fed. Power
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Comm. v. Hope tVaturczl Gas Co., 320 U.S. 591 (1944); Penn Central2'ransp. Co. v. New
YarkCity, 438 U.S. 104,'124 (1978).

4'4EREFORE, Cross-Appellant Ohia PQwer. Company respectfully submits that the

Commission's Jti1y 2, 2012 Opinion and Order, (3ctaber 17, 2012 Entry on Rehearing, December

12,2012 Entry on Rehearing and.Ja.nuary 30, 2413 Entry on R.ahearizxg are ualaw£iit, uzijust, and

unreasonable and should be reversed %n the respects outlined above. The case should be

remanded to the Commission to correct the errors complained cfherein,

Respectfully submitted,

2nse(0 46705}
(Counsel of Record)

1vlatth.ew S. Sa.ttezwhile (0071972)
Al^ffiRFCAN ELECTRIC POWER CORPORATION
1 Riverside Plaza, 29th Floor
Columbus, Ohio 43215
Telephone: 614-716-1608
Fax: 61.4-716-2950
stnourse@aep.com
mjstaiterwhi#e@aep.cvm

Daniel R. Conway (0023058)
PORTER WRIGHT MORRIS & ARTHUR LLP

41 South High Street
Columbus, Ohio 43215
Telephone: 614-227-2270
Fax: 614-227-1000
dcozzway@portenvrrght.cam

Counsel for Cross-Appellant
Ohio Power Company
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Amendment V to the Constitution of the United States

No person shall be held to artswer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the Janci or naval forces, or
in the Militia, when in actuai service in time of War or piybiic danger; nor sbaJt any persori be
subject fvr the same offence to be twice put in jeopardy of life or Iirnb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due pt-ocass of iaw; ii4r shall private property be taken for ptiblic us.e, wzthoti:tjust
compensation.



BEFORF,
TBE i'LBLIC ^."TILITIES +COiVEMSSION OF OHIO

In the Matter of the Ctimzuission Review of )
the Capacity Cbarges of Ohio Power ) Case No, 1G-'?929-EL-UNC
Company and Coltunbiis Sotitherzr Power }
Company ^

APPLIC:A.TI(3N FOR REIILEEAR3^3'wIG OF C3FiYO POV4TR CC?i^IPANY

Ptu'suant to Section 4403.I0, Ohio Revised Code ("R.C:"); and Rfile 4901-1-35, Ohio

Administrative Code C<O.A.C."), Ohio Power Coilipany ("AEP Ohio" or the "Company")

respectfi.3lly files this A.pplication €or Rehearing of tlre Comnfissioa's July 2, 2t)I2 C}pinion and

Order. The Commission's July 2, 20I2 £pz€uon and C3rder is t;tnreasoraable and uzzIaNvfitl in the

following respects:

T. The Energy Credit That The Commission Adopted In The 3i-dy 2 Clpuuon and flider Is
Unreasonable And Uralawfitl.

A. The Commission's adoption of a$l.47.411MW-day energy credit based upon
Staff's static assxunption of2G.1% shopping thr'ottghout the 21112-203:5 period is
flawed. According to Staff's own witness, the energy credit should be lower
based tapon the established shopping level of 30% as of April 30, 2017_ And the
energy credit should be even siiltstan#ially lower based upon the increased levels
af shopping that will occar with RPM pricing.

B. There are a lIC3st. of fFii1daIIIe11tal eIT#)rs in EVAks energy credit that the

Connmxssiaza adopted in the 3uly 2 Opinion and Order, causing the restdtaut
energy eredit to be patenfly uueasonable and agair ►st the manifest weight of the
eviderice.

l., EVA's auet.h.odology does not withstajid basic scrcttiny and is largely a
"black box."

2. EVA failed to calibrate the model or othertivise account for the irnpact of
zonal rather than nodal prices.
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"a. EVA erred in forecasting LIv1P prices instead of using available forward
energy prices, especially given Staft's position in t:he Modified ESP
proceedffig that lower fozivard energy prices should be used for the NI.2,O
test.

4. The record shows that EVA used .ina.cmrate and uuderstated fitect costs.

5. EVA. failed to tise correct heat rates to cajptue minimum and start time
operating consti-a.ints and associated cost impacts.

6. EVA's energy credit wzongly incoxPorates traditional OSS nzargins and
otherwise fails to properly reflect the impact of the Pool.

IM The adopted errergy credit eraopeously reflects utor•e tllara OSS
rlrrargirrs created ht, `fr•eecT afp'> easerg3.t associr, ted with the ccrpacitt-
bearig paid, for l^; CRESpr•oviders.

I^. The adopted energy credit rrnputed ci fictional iazatltet-baserl
razargin ottrzbiatable to 100% of the non-shopping locccl atrd
ineotporat°ed that into t'laeeraergg cr•erlat to offset the c.fiarge for
shopping load, z.,hiclt not vttly cr°entes an urzt erzsoraable attd
rfnfaivfzil,sirlisr41; hutrrlso corfisccrte.s rraarginthatAEP Dlrio is
czutlivriznd to retain tlrrorrgTt its SSO rates.

c. T77e adopted energy credit f.rtrlc^^Kful^itfczils to ref,^ect aperrttiota of
the F'.^'RC-opproied Pool in its inflated eraetWreredzt.

7_ EVA's estimate of gross margins that AEP Ohio will earn: in the Jci;ze
2012 through T4fay 2015 petiod: are olerstated by nearly 200%, as sIiown
by AEP witziess Meehau's aitemative calculation of fcsrecast gross
inargins,

$. At a miiiinattm, the Coiwmission shoitid cosxdtact an evidentia.ry hearin.g on
rehearing to evaluate the accauacy of EVA's energy credit compaztd to
actual restiits.

C. The Coniinissican's adoption of ais energy credit that incorporates actual costs
fiom tlie 20 10 test period azidth.ert imputes revenues that haveno basis in actual
costs creates a state compensation mechanisii that is unconstitutional.ty
confiscatory and that restilts in an tmconstitnt.iona.I taking of property withoczt just
compensatzon.

1. 1^.ie Comztaissioo.'s Order is confiscatoty, unjust, and imreasonable under
the "end xesu.tt" standard of Hope .tltratural Gas.

2
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2. The Commisszon's Qrder restrlts in an unconstitutional pattial taking of
AEP Ohio's properly witlroutjust conrpensation under the Penri Centrrrl
standard,

IE, It Was Unreasonable And Unlawfid For The Commission To .tldopt A Cost-Based State
Corupensation Mechanism And Then Order AEP Ohio To fluIy Charge CRES Froviciers
RPM Pricing Far Below The Cost-Based $I88,88fMV-I7ay Rate Tlaat'I'he Commission
i7etertuined Was Just And Reaso.nable.

A. If tlre state compensation mechanism is cost-based and the C'oanruission found
AEP 4hio's cost of providing capacity to be $188.88NftV-day, then it is
uu.-easonable and unlawful for tl:e Cornmussion to reqtiire AEi' C)b.io to charge
anything other than $188:881MW-day.

B. It was unreasonable and uziIawfitl for the Coznmission to authorize AEP Ohio to
collect only RPNI pi"cin.g and recluire deferz•aI a€ expenses up #o $I88.881hfW-day
witl?.orat simultaueQusly prQvid'uig for recoveiy qf the shortfali.

C. It is inreasonable and urrlawfizl for the Conmiission to require AFP Ohio to
siipply capacity to CRES providers at a below-cost rate to promote aztificial,
uneconomic, and subsidized couapetxtion;

D. It was unreasonable and tTnlagvfiiI, as well as tmneoessary, for the Cozn:zxtissiosa: to
extend RPM piicstrg to ctistomers that switched at a capacity price of $255/MW-
day.

E. It was unreasonable and unlawful for the Commission to rely critically on the
policies set forth in R.C. 4928.02 and 4928.05(A) to justify redtieing CRES
proviclers' price of capacity after the Commission fo2ind that R.C. Chapter 49228
does not apply to A.EP Ohio's capacity charges to CRES providers.

III. It Was Unreasonable And Unlawful For The Comuiission To Fail To Address Tiie Merits
tJfAEP Ohio's JarAuaay 7; 201 IApplication For Rehearing. W13ich The Commission
Gt:anted On Febrsraiy 2, 2011 For The Purpose OfFurther Considering It, In The July 2
Opinion and Ch-dez.

A znemoi-aridum in srtpport of this Application for Rehearing is attached.

Respecrfi.iliy submitted,

/Isl Steven T. Nourse
Steven T. Nourse
Mattliew L Sait.ervhite
Yazen Alami
American Electzic Power Service Corporation
I Riverside Plaza, 29'hFlooz'
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Ct^^uiibiis, Ohia 43215
I'elophoUe: (614) 716-1606
Fv.^.: (614) 716-2950
Eniazt: stuourse@,aep.com

mjsatterwhi,tc@aep.cotn
yalazj^@aep.crsm

Dar^iel R ConNvay
Chfistcn M. Moore
Porter Wrigttt Morris & Arthttt' T.,LF
41 S. High Street, Suites 2800-3200
Ciihuribus, tJhza 43215
Teleph.one: (614) 227-2770
Fax: (614) 227-2100
Email: dcorawaycMportenwiglit.com

cmooret^,poz-terwfiglzt.coiu

fln behalf of 4him Power Company
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NLIEUNIDRANDUM IN 5UI'PURT

INTIZE3bLTCTIQI'+k

The Comnzissign's July 2, 20i2 4pizuou and arder ("Jitly 2 Opinion and Oriier°) was

ittxreasonable and uti.lamrhtl in numeroits respects and slxould be reversed and iizocl' zfied ozi

rehearing. Althotigh the Commission cozrectly detezm.ined tla.t.AEP Ohio is entitled to receive

cost-based, t?crt RPM-based, compensation for the capacity that it is required to supply to

competitive retail electZ-ie service ("t,RES') providers, the cost-based capacity charge that the

Comtnission arrived at in its Jttly 2 Opinion and Ehder is seriot2sly and unreasonably undet-stated.

That is because the Co.ttmiission adopted an unreasonable and cttrlawful energy credit, sponsored

by Staff, that reduces the capacity charge by an tmreasouable amotuat that caiinat be supported

A.s an initial rs-tatter, the Commission utterly failed, with respect to the energy credit, to

zneartingfully set forth An reasons or facts u.pozz which its adoption of the energy credit is based,

in derogatiott of its res}x>nsibiiities €utdez` P.,C, 4903.49. lustea.ti, the Commission merely

characterized the myriad flaws in the energy credit, fizad AEP Ohio's extensive cross

examination, testimony, and evidence correcting those flavvs, as merely amounting to "a

fundamental differeztce in methodology" and went on to find tlza.t Staffs approach was "propez"

and "prQduces an energy credit that vva:lt edsure that AEP-OhiQ does not over recover its capacity

casts." 3zity 2<?pinion and Orcler at '15.

This treatnxetzt of the aituaerQUs flaws and issttes present iu the Sta£f's energy credit was

irzsttffzcient as a anatter ofiaw and did not adclie,ss any of the following significant probleins witlt

the Sta:ifs approach: (1) The adopted energy credit is inappropriately and unreasonably based

ttporr a static shopping assumption of 26.1% shopping tltrcaitghottt the 2012-2015 period, despite

5
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the fact that shopping presently exceeds, azid wi1i conti.rftxe to inczeasingly exceed, that

percentage in the futiue. (2) The adopted energy credit is patently unreasonable becati.se it is a

"black box" iurcapable ofineaniugfiii evaluation, the model used to calculate it was Euicalibrated

axzd failed to account for the impact of zonal pz-ices, it izn.r easorzabiy uses overstated forecasted

LMP prices instead of available #'orcvarci energy prices, it incorporates inacctirate and understated

fuel costs, it uses incorrect heat rates, and it ,^;rrongly i.ucozporates traditional OSS margins and

fails to properly reflect the uizpact of the AEP System Interconnection Agreement ("Pool"). (3)

The adopted energy credit creates a state compensation mechaziisnt that is unconstitutionally

coafiscatoYy and that restilts in anu.nconstritutiorxai taking of property without jiist couiPensation.

Moreover, the Ctlimnission's decision to adopt a cost-based state mechanism and then

nonetheless order the Company to charge CRES providers RPNI pricing was cusreasonable and

cuzlawi'ul. First, if the state con7peiisation rrieclianism is to be cost-based, as the Commission

determined, then the Coinmissiosr iacks authority to order the Cozxipa.ray to charge a non-cost-

based rate, Second, the £'omizussian's decision is unreasonable and unlawful for ordering the

ConTaiiy to defer the difference between the $188.88/M'W'-ciay cost-based rate and the RPM

without si.xtxti3tar•}eottsiy providing a mechatzism for the Company to recover that s3tartfatl.

Mthough this case and Case No. I 1-34GwEL-SSE) address znterrelated issties, the Cown-iission

may not a.ssip au issue that must be decided in this proceeding to another proceeding with an

independent case sch eduie aazci reheazing and appeal processes. Moreover, the Commissiort's

decisiozz uueason.ably and rUxNvfully enables and pr.oanotes arlificial, unecononiic, and

subsidized competition at the Company's expense. The decisioii also unreasonably and

unnecessarily extends RPM piicing to eFistomers Nvho shopped based on capacity priced at

$255/MW-day, depriving the Company of its contract-based expectatious. Arid the

6
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CQrraanissiau's justification for its decision to order €1?.e.Company to recover only RPIri pricing -

state polfcies set fozt.lz u3. R.C. 4928.02 and 4928.05(.A.) -was =easoaable and nnlawful as well,

because the Com-ntission expressly deterrniiied in its ruly 2 C3piz€i,on, and Order that R.C. 4928 is

znapplacrable to AEP Ohio's capacity sez^rice-

Finally, the Coinrnissian's Jtily 2 Opinion and Cnder cweasotlalaly and uzAa.wfully failed

to address the nxerits of the Cozupar3y's rauiiary 7, 2011 application for rehearin:g, which the

Commission grantedin February 2911 for h.irtlzer consideration but never addressed on its

anerit$. These signaficanterrors, individually and in the aggrega.te,con3.pel the Couztnission to

grant rehearing and correction.

PACI£GRO^ .E^It D

The fa.ctual and procedural history of this proceeding is lengthy and need not be repeated

in its entirety bere, however; the #'ollo-sving background is pertinent to the issues raised in the

Cctiitpal.}y's applicatiou for reh.eating. Under the Fixed Resotcce Requirement ("F'RR'>}

provisions in the PJM Interconnection, L:L.C. (F.llvf) Relzahility Assurance Agreemeiit (RAA),

AEP Ohio is obligated to provide capacity resources sufficient to support all slZopp%ng loa.d in its

seryi:ce territory through May 31, 2015: The initial default charge that AEP Ohio collected for

providing this essential service was based on PJNI's. RPM capacity a.u.ctionPrices. .t3:EP Ohio

f ealized in 2,010 that: R.PIvI pricing established for the 2012-2015 pericrd woul.d not peixnit the

Coixipanyto recover anythiiig close to the full aniotu7.t of its costsofproviding capacity to

suppoit shopping.

Accordingly, in -Noveml'rer 2410, consistent with the prowisiojgs bi the RA.A aud its fights

established bv the Federal Power Act (FPA), AEP Ohio gzogosedto iuipletnettt an existiuo-

clause within the RAA to change the basis of compensation for tzse of its capacity by CRES
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providers to an AEP Ohio cast-baseci method.g This application was intended to remedy the

situati.cri where CRES providers were receiving a sttbsidy fioiii AEP Ohio for their use of the

Compauy'scagacity due to the tisc of RPM auct.ianpriccs.

In response to AEP Ohic's Navextaber 2010 application to the FERC`•, the Conuzissiori

represented to FERC, that as of December 8, 2010, it was "adogfi[ing] as the state compensatiozt

ntecltanism for the Companies the cun-ent capacity charges established by the tliree -year capacity

auctiorz conducted by PJM," which is the PJM RPM aitction price? See Case No. i 0-.2929-EL-

CNC, Euty at 2(Bec_ 8; 2010). AEP Ohio applied for rei3.eaa-ing of the Coznmission's

Deceniber 8, 20I0 Enfiy on Ianitary 7, 2011. Tb, its application for rehear'in.g,,AEP tJbia argued,

inter° alia, that:

^'I°b.e C^nuuissiQn's Entzy establishing an inte.iim wholesale
capacity rate was iuireasonable and iu-dawfitt because the
Commission is a eteattue of statute and tacks jurisdiction under
both Federal and Ohio law te, i.sstae an oxdeg• affecting Witolesale
rates regulated by the Federal Energy Regulatozy Commission.

^ The Eiitxy was issued in a ina.tinex that denied AEP Ohio due
process and violated statutes witltisx Title 49 of the R.evised. Code,
incliidmg Sectioias 4903.09; 4905:26, and 4909.]:6, Revised Code.

$ The Eiatfy directlyeoYZflicts with, and is pre'ertipted by,fede;rai law
and dierefore should be reversed and mbdified_

(See Iau. 7, 2011 .A.pi). for R.eheai-irtg.) L}n €'ebrua3.y 2, 2011, the Cagnnission graizted AEP

Ohio's applica#irsn for rehearing of the December 8, 2010 Entry, fuiding that "sufficient reason

has been set fortlz by .A,Ep Ohio to wanant further consideration of the matters specified in the

On Novet•nber 2, 2010, AEP Ohio filed an application ivith the FERC in FERC 17ocketNo,
ER11-1995-000. On November 24,2010, at the dire,ction of FERC, AEP Obia refited its
application in FERC Docket No. E.R.11-2183-{}0i7.

'A:t tiie time o€ the Commission's December 8, 2010 Entiy, CRES providers were paying AEP
Ohio $220/MW-day as the then-eturent RPM piice.
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application for reheazirz#" Case Nlo. 10-2929-EL-UNC, Ent€y on Rehearing at 2 (Feb. 2. 2011).

That rehearmg reclciest remains peud'm§.

In an. August 11, 2011 Esxtzy, the Corrmissioii established an initial procedural schedule

for tl€e,heaxing aecessary to establish an evideutiasy record on a state compensation mechaiiisn€.

A number of parties inte€.ueued in this prtsceedingt and mauy have taken ihe position that the

Comuussion should req€ure AEP Ob.io to clwge only fee u€acozn.persatory RPIvi based price to

CRES prca-t>iders for the capacity it sc€pplies them. The evs`.denfiary hearing commenced on April

17, 2012, and concludect on May 15, 2012. The pazties filed initial post-hearzug briefs on May

231, 2012, and reply briefs on Nlay 30, 2Q12. The Corrwzissioa€ issued its Opinion and Order

deciding the merits of the case on July 2, 2012.

ARGUMENT

1. The Energy Credit That The +Cc►mmissio3n Adopted In The July 2 Opinion and
Ot der Is I..Tn€•easonabie And Uniavvful.

The Couurzissiou's adoptian of Staff's proposed energy credit u+ithoiit naeanfiigful

explar€atiou or analysis violates R.C. 4903.09. Ma€eovei', the adopted energy credit is seriously

flawed in several respects: It is inappropriately azid uunreasottably based upon a static shopping

ass€nuption of 26.1%' shopping tbrotighc€€it the 2012-3015 pe€iod, despite the fact that shopping

presently exceeds, and will continue to increasingly exceed, that percentage in the futu.re; it is a

`biack box3' in.capable of z€zeaz€.ingfW evaluation, the model used to calculate it was u3zcaiibrated

and failed to account for the iYnpact of zonal pric;es, it t€rca.soz€ably trses ovmstated forecasted

LMP prices iustead of available foi•urard energypzices, itincorporates inaccurate and €aderstated

fuel costs, it €tses incc€sYect heat rates, and it wrongly incoiporates traditioual OSS margins and

fails to p;operly reIlect the impact of the Pool; and it creates a state compertsation mechanism

that is utconstitiutitar€ally conf'zscator3r Md that res€zlts in an ut€constitutzoual taking of pz•cipet ty
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without just compensation. For all of these reasons, the enecgvcred.it that the Commissiou

adopted in the My 2, 2012 Opinion and Order is tizu-easonabIe aud tulazuftil and should be

cozxected on rehearing.

A: The Comndsskozt's adoption of aS147.41fMW-ftay energy credit based upon
Staff s static assumption of 26<1% shopping throughout the 2012-.2015 per•iod
Is #Iawed. According to Staff's own witness, the energy credit shouid be

pan the estabUshed shopping level of 30% as of Apiii 30, 2012,lower based u
And the energy credit should be even substantially i4wer based upon the
increased levels of shopping that will occur with RPM prieing.

Elv'A,'s method for caf c«latirlg the energy credit offset to embedded costs relies upou, as a

pr-in.cipal factor, the level of sh:oppiug that exists during the period that the energy credit is being

applied.. In tWs case, that peziod is the terin of the proposed ESP. EVA assunaed a shopping

level of 26.1q0, which was the level of shopping as oflvlarcb 31, 2012, to establish its energy

credit offset. (Staff Ex. 105 a.t 19; A:EP Ohio Ex. 142 at 21.) Since tlien, the level of shopping

laas increased strbstantially. CQxnpauy wituess Allen testified onrebitttal that, as of Apri130,

2012, the level of shopped load had increased to 310,19°`0. ( 9,EP Ohio Ex. 142 at 21.) Moreover,

the record aitd the Commission's findings show that the level of shopping -vvill increase

signifzcantly based on RPIv.tp-riciiag. Thus, the energy credit needs to be reduced accarclirt^ly if

EVA's eztergy credit methodology is to be retained on rehearing.

There is i3o qtiestian that -unt3er EVA's eaiergy credit, if shopping goes up above 26°o,

CRES praviders wogilrl pay a h.i:gher ixet capacity clrarge. (Tr. X at 2190-9 1) Ms. Mediie's

direct testirnony was very explieit about this relationship under EVA's energy credit model.

rAtt. increase in the switching assiimption will tend to deerea;se the
energy credit while a decrease in the switching assumption will
tend to increase the eztexgy^ t,̂ redit.

(Staff Fx. 3:05 at 19.)Ms<Merline testified that EVA ammed 26% shopping tl;roaghottt the

2012-2015 period, for pinposes ofealcula.ti.ng the energy credit: ('I'r. X at 2189:) She corzfzmed
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that the 26% static shopping assumption was "the most cou.,servative approaclz°' that colild be

Eised and Ms, Medine has ncr knowIedgeor expertise about projected sl3opping levels: (Id at

2194) Use of a?6% shopping assumption going fdi*ivard in the context of RPM pricing is

absiird and has no basis in the record.

Indeed, the Conzuissian itself explicitly recognizes and manifestly intends that the

adopted RPM pricing "will stimtxlste #i7te cozzxpetitzon afuoag supplieis in AEF' C31uo's sez-vxce

tenitory." Ju.iy 2 C3pinion and Order at 23. Tae.Comni:ission also made a specific finding that

RPM pzicitig wotAd yield "an tuiusually low return on equity of 7.6 percent in 2012 and 2.4

percent in 20I3, with a toss of $240 miilion behveen 2012 and 2013:" :Id} Aud 1LEP Ohio

witness Allen proj ected financial iZaim based ou shopping level asstrmptions of 6511/ o for

residential, $0°ro for cornniercial and 90% for industrial custozliers (excluding a single large

custoiner) by the enci of 2012. (A:EP Ohio Ex.:1:04 at 4-5.) Mr, Allen's workpapers, admitted

into the record as eiraclence, also sFipirorfi the prqjeeteci siaopping level under R,PhI pricing of

713%. (Se-- also RESA Ex. 102 at 3 ((16,942 G)Vh + 17,490 Gt^vh)/(48;261 ,'.^VtrI3)-,71.3%):)

Thits; the Commission's observations about the anticipated fi.nancial harm of RP.N1

piicinc, is supported hy testitzxoriy of record that iw.coiporates elevatedsliopping iev.els ba.sed on

RFNI pricing. That is the same record evideiiee that suppoi-ts the Commission's ult.i3nate finding

that adopting "NF prieing "will sti.miitate tt-ue competition amang sappliers in A.EP.flhio4s

seg^uiceterritory." July 20pinian atzd Order at 23. A..s it stands n4w; there is an inconsistency

between the Commission's recognition that RPMpxicing wiII cause slaoppzng tnincrease (izideed

that was the preinise for adopting RPM piicing) and the Commission's adoption of EVA's .

energy credit methodology ivithout an adjtxstment for higher shoppit$g levels> which adjustment

EVA itself testified woulci ueed to be done.
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As the testimony of AEP Ohio witness Nelson degnon.strate(L the impact ofincrcased

levels of shopping (above the assumed 26.1% level) on the EVA-proposed energy credit and,

thus, on tlaeAet euzbedded cost capacity piice is substantial. With an increase in the sll.opping

level fi-om 26% to 500"o, tlie. 8taf;''s energy credit decliues by $271MUtF-da_y (from $152 to

$125/MW-day); with an increase to a 734 o shopping level, the energjt credit declines by

$56/MW-day (froni $152 to $96ANIW-cia.y); and with an iiicrease to a 100% shopping level, the

energy credit is reduced by $85IMW-day (from $1 52to $67/MW-day). (AEP Ohio Ex. 143 at

7.) Even at the 30::19% level that had already beeia achieved by April 3D - well before the

impact of tlYe Comuiission's July 2, 20I2 decision to reduce capacity pricing to prevailing RPM

prices - the effoneciis impact oix the Staffs energy credit of that lmTel ofiiicreased sliopping,

from 26.1 ° o, is sioficarat.

Specifica.3ly, there is a. direct impact on the net capacity price of an increased shopping

level under EVA's approacb (i:e.; a decreased energyy credit used to offset the demaizd cbarge is

an increase in the net capacity cost). Accordirigl.y, at the 50% shopping level the net capacity

cost increases from $18$.881Nff=day to $215.88TMW-day; at a 75% shopping level, the net

capacity cost increases to $245.13livBJ-day, and at 100°A shopping, the net capacity uost, zuader

the 8taff's methodology, increases to $274. (AEP Ohio Ex. 143 at 7.) Even the approximately

40ib increase in shopping that occurred from Marctk 31 {26;1°fn} to April 30 (34.191%); would

cozrespoxid to a decreased energy credit, Finder the Staff's zuetlzodoiogy, of approximately $4.50,

and an id.czease in #lxe net capacity cost of the same amoust:(resuIting in a net capacity cast of

$193.30), which is still a significant increase froin the $188.88 figtzre that is based on clearly

erroueous ass€imption of 26. 1% shopphig: Indeed, using the data included in AEF Ohio witness
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Nelson's table an page 7 of AEP C7bie Ex. 143} for eveiy l%o increase in shopping, Staff's

energy credit decreases by $i. i51MViW-day (($67!1ff-day -$152TIvIW-€lay) I(l.00%-26^ o)).

The impact of the level of shopping on the energy credit theC'onnnissian has adopted in

its July 2 Opinion and Order thtis is a sipificant variable that sb.otd.d, at a ni.ini.miun, accottnt for

actual shopping levels as of date of the Cemmissign's decision. Moreover, the etiden.ce of

record and tlie Coinzsii.ssi:ort's oyvii fmdings zndicate that shoppiiig levels wi.t siibstantially

increase under the RPM pricing regime: The Coaznii.issian's energy credit, however, fails to

reflect these changes in shoppizig. This failtuc tuueason-ably decreases the axziount of capacity

revenue th,at the Company ws`.llteceive: On rehearing, the ergefgy credit based on EVA's

methodology strotud be decreased substantially in order to correctly reflect realistic shopping

levels dtu-it}.g the tei-m of the ESP.

D, 'lfhe•e are a host of fundamental errors in EVA's ene.rg;y credit that the
Comnission adopted In the JulV 2Optttian and Order, caus?ngthe resultant
energy credit to be patentiy un.t+easanulsie and against the manifest lkveight of
the evidence.

In its Opinion and Order, the Commission dismf.isses AEP Ohio's tegitimate objectious to

the energy credit calculated by Staff as inereiy a d'zsagreenieait over two coiupeting

methodologies or approaches, sa.yiug:

Upon review of all of the testimony, the Commission finds that it
is Gtear that the dispute between A:.EP-Ohio and Staff atnarrrrts to a

,^'rsndcrrrrental dffererrce in nzethQdolcigy in everything from #he
caictdationr.►f gz•ciss energy margins to Accounfing for operation of
the tSooi agreement. AEP-Ohio claitns ffiat 5ta#fs inputs to the
AU'Rt'?RA,xta.tp model restilt inau overstated energy ct•ed.it; while
Staff argues that the Couipany's energy credit is faz too low.
Fsscntiallv' 14.^'.P-C)hib and Staff have sifnp^y offered hucr qrri{e
differerrF a^^r orrrir^s rrt tireir artz<n,pt tQ fbr•ecrist rn€rrket prfce-rfior
e#Iet.^V.

Ju3.y'?Cpini.an and Order at 36 (emphasis added),
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If Sta.ff s nietlzodole+gy for caletdating the energy credit was, in fact, a defensible

approach u.suugg defensible inputs, wlizclt just happened to i•estilt in a different numerical outcome

than the Coriipany's equally defensible approacii, then the Comrnussicsn cQitld. praperty select

either apprQaclt to determiixe an appropriate energy credit, mttcl.t like cotu-ts nit.tst sometimes

choose between alternative and eqttaIly legitimate formedas to calctttat,ing prevaiting patlies'

damages or attoirzeys' fees. Indeed, the Oh.io Sttpreme Court has previously deferred to the

Comm.issiozi's selection of one among multiple rle,f'errs7ble methodologies or foimulas. In Ottio

Edisori Co. v. Pitb. Util. Corrrnc., 173 Ohio St. 478; 184 1V.E2d 70 (1962), for example, at issite

was the proper fonnula to use for the allocation of property and expenses, aszd the Supreme

Court stated:

This question as to the proper metliod of allocation is a
controversial problem. *^* No one fozmttla is proper for all cases.

The statutes nowhere specif}, a formula for alI.ocation. Hence, as
lorig as tlae riretlrorl chosen by° tlre eortanrissi4tri.s not zri3reasonczbTe,
this cozrrt slaozcld rint disturb it. Thx.rs, the questioti is not whethex
tlie ntetltod proposed li;t• Dhio Edison is the best trtetliod bzrt°
xvdiettier• tlie rPiefltacl of allocation rrsett in tlais case by the
CCT271?iSsiOJt is reasonable,

Id. at 483-84 (emphasis added).

There mayin fact be gvore than one way to calculate an enet•gy credit, zf the Coxmnission

insist.s on applvi.ug an ertez•gy credit i}ere to reduce the Compatiy's cost of capacity.3 Tliez^.e may

even be zt7ore than one reasorirxlzle apprQ-ach to calculating an energy credit: Exrt the probtetn

here is tlsatth.e Corims issiondid iiot simply mak-e a permissible choice atnoztg reasotrable

'Although the Company did .ttct recomiue.ad, iss the first histance, that ebete be an eu efgy credit offset to
the cost-based capacityprice, Compaxiy witness Pearce made a recuzwnsc.tdatiou for no,u siclt an energy
credit could be devised, and the meth:odology for calculating the e}3ergy credit emgendered perhaps the
nmost: debate at the hearitzg. (AEP Ohio Bx. I02 at 13-24. Se.e, gener-all}, Tr. 7I at 253-534 (Company
witness Pearce); Tr. IX at 1813-21 t}2 (Staff wituesses Harter and Sm:itlt); Tr. X at 2123-2252 (Sta€f
witness Mediiie); Tr. )U at 2329-2539 (Ccmpa.ng= witness Allezi); Tr. XU at 2612-2278 (Company
witnesses Nelson and Meehan).)
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approaches, as it did zn the Ohio Eclisotr ca.se qt4oted above. Instead, it tbireascua:bly cbose to

adopt Staff's invatid approach, which restilted in a grossly overstated energy credit (and, in timi,

a grossly tmderstated capacity cost). As tve aIl know from verry recent history, the Ohio Supreme

Cotut will not hesitate to reverse the Corninifision's orders in circumstances where the Couz-t

doubts the reliability or reasozaableness of a methodology ar model that is applied to detive a

gi-ven restd.t. See In re.4ppliccariofa of Calttraibus i'autherrt Power- Co., 128 f.?Mo St.3d 512, 201 I-

Clhio-1788, 947 N.E.2d 655;T, 25-26 (i•ejecfiing the Black-Scholes model as a foimiaia stippctllin:g

AEP's Pfl.IR charge).

The Commission should ,gt imt the Company's application for rebeariug to addi-ess the

fiuidameutai deficiencies in Staff's approach to deriving its eazergy credit in order to avoid facing

another reversal and reiumd fio€ta the Supreme Co;iii, because th.ese deficiencies are simply too

penjasive and troubling for a reviewing court to ignore. See, e.g., Tongr•Qn v. Pzfh. tTtil Comrfr,,

85 Ohio St.3d 87, 89, 1999--ahio-206 ("The General Assenibly never intended this cotul to

perfozm the same fi-inctions and duties as the P€xblic Utilities Commission but it did intend that

this cotu-t should deteimine whether the facts fotuzd by Oze eommissioii lawfidly and reasonably

jttstified the conclusions reached by tbe cpnimiss`rnn asid whether the evidence presented to

the cornznission as found in, the record supported the essential fiudiugs of fact so made by the

commissiort."'), qttotirrg Corrrtraercial.MertorF'tetglrt, Ina v. Paib. Util, C:'otrrtn., 156 Ohio St. 360,

363-64, 102 N.S.2ct 842 (1951). For the reasons that folloiv, Staff s metbodology for calctiIatiug

its energy credit was ftmciameiataBy flawed in multiple respects beyoud the ina.ccw-ate shopping

assttmption already described above. For the following additioz ►al reasons, in adopting Staff's

fEawect approacb, the Commission abdicated its statutory daaty to zuake reasonable fiadi.ngs and
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conclusions cancet-aing the energy credit that are suppcirted by ihe weight of the evidence: R.C.

4903:09.

1. EVA3s methodology does not wathstand basic scrutiny and is largely a
"`black box."

In its initial pQst-fiearzng brief (at 43), A.F.P Ohio explained the straightfo:rcvarcl template

£or an euergy cTedit that Dr. Pearce presented in Ex1iibits K17P-I tI{rougli KDP-4 of his Direct

'.I'estimQny. (AEP Ohio Ex. 102.) fSr. Pearce's calculation of the energy credit relies «pon a fair

md reasonable proxy for the energy revenue that CSP a-ad OPCo (and, tlius, the merged entity)

could have obtained by selt.ing equivalezit generation into the market. (IcL at 15.) The cost basis

for the erzerU under Dr. Pearce's approach is computed ttsing the same fnrrnula rates described

for the capacity rate calculation that he sponsored, providing for a consistent and straiglztfoi^cvarcl

soltition to deriving an energy credit. {Id at 16.) As AEP Ohio explained in its initial post-

heaiing brief

t3ne of the principal benefits of the eiiergy credit apprcaEls that Dr.
Pearce recomziencls, if one is to be useil, is that it r-eXies upon the
sartie cost data that ztnderlies the capcrcitt cost rate. In adtl.ition,
tecat.i,se it is updated annually to reflect the m-ost current FERC
FoinZ  1 data, the cost data will be very closely aligned with tlre
period during whicta the capacity rate and energ!t creditare applied
to establish the applicable price for capacity:

(AEP Ohio Initial .Br. at 45 (emphasis added).) Given that the Comuaissioit expressly foimd that

Ur. Pearce's foi-mttla rate template is an "appropriate starting point fo.r deterniination of its

capacity costs," July 2Opiziio.u and Order at 33, the Camarission's decision to then part ways

from 1:3r. Pearce's template-based approach to calculating the energy credit becomes all the

more pttzzlfiig.

Relying on the testhnony and exhibits presented at the hearing, AEP Ohio went on in its

post-hearing b.r.ief to contrast Dr. Pearce's straightforward approach with the flawed approach
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utilized by Staff. First, as the Cosnpsny noted in its post-h.e.aring brief (at 45), the cross-

examination of the Staff/EVA witness (1<Iarter) wbo sponsored Staff.s energy credit revealed a

auznber of enors in the implernentation ofs and the results procirtced by, Sta.ff's energy credit

me#hr}dology. These rrckaczwtedged era•ars reqitireci Staff to cltYicl<:ly recluest permission from the

Comtnission to present supplemental testimony ftora a brancl-ne« StaffiEVA tvitness (Medine)

to try to coirect those errors aud bolster the inetb.odology and energy credit that Mr. IL-uter had

developed. Staff resorted to filing an expedited motion for additional time zit tlxe procedural

schedtiIe of the hearing to tiy to correct -vvhat Staff itself described as "significant, r'nadverterit

errors iri e,sti»rating the.erxergy credits preseikted in Staffs testimony sttbnizttecl by lZyagt T.

Harter:" (Stzaff's May 3, 2012 .Expeditect lMotion at 2) (emplaasis added.) The sclxecltxie that the

Commission entered in granting Staff's expedited request left the Company just three btisiness

days betweeu the sttppIeinezztal, "clean up" testimony of Staff witness Medine and the cluedate

for the Company's rebtrttat tesWncrizy. (May 3, 2012 Eutry at 3.) hi tlze Cornpaily's rebuttal

testiTnoiiy,lMr. tll.len described how the errors by Staff s energy credit witnesses resulted in

znulriple proposed energy credit figures being proposed at vaz%ous times over the course of these

proceedings:

I3inung the course of the hearing Staff witnesses presented ft-ee
different versions of tlieir callctrlatiort of an energy credit to apply
in detexvlining an appropriate capacity charge zute as well ast.lvree
different sets of work papers. The initial calcttltttio.n was revised
twiceto address errors that were identified prior to and during the
hearing.

(AEP Ohio Ex_ 142 at 3-4.}

Notably, in its 3tily 2 Opinion axad Order adopting Staff's eiiergy credit, the Conunission

fails to iuention the #roaibliug pi•ocedttxal issues occasioned by the "significant, itnadveiient

errors" conmztted by the witness who originally sponsored Staff s energy eredit. Th:ese eixors
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and the rushed "correction" that follo-vved certainly called into aiuestion the reliability of the

methodology that the Commission -ilItimately adopted. B€zt even ptitting aside the precedirral

irregularities associated with Staff's original aud si€ppleruental energy credit witnesses, AEP

Ohio demonstrated that Ms. Medine only partially, and st€perficially, corrected the errors :FU the

calculations that Mr. Hartet initialiy sponsored.

As a tlXresb:old matter, the CoiLunissicin s3aotdd grant rehearfr^.g o€i the energy credit issue

ixecat€se EVA's niodeIing approach camot be meanittgfi€IIy evaluated or tested by others, d.ue to

the "black box" iia-ftfre of EVA's methodology. For example, ivhi3e botia Staff witnesses testified

that xu.odelztig.is only as good as the inputs, and that bad data inputted is7t0 the model z•estilts in

inaccurate results coming out of the u€Qde?I (Tr. LX at 1851; Tr. X at 2244), Nir. Haiter testified

that all of the data used in the model was either off ttte-shelf fi-ozn tlie software devele,pef's

default database c€rr developed by others at EVA besides Nii. Harter; so that .heca€.il.d not aiisiirct

questions about it. (Tr. IX at 1865.) He was therefore cma.ble to testify about the vintage of the

data used in the incdet (id. at 1873-74); the coal forecast data (which Nvas handled by a: ciiffet-ent

team at EVA) (id: at 1844); or the reserve ttzazgi.n that was used in the iuodel. (Id. at 1872.)

Harter and Medine oould zzot even agiee on whether heat rate %np€:its were or were not custonized

as part of the Aurora n7Qdeling. {`Tr: X at 2151, 2158-59.}

AEP Ohio ivitness Meelaan; a Seniar Vice President at NERA with more xhan thirty years

of experience in the field, reviewed Hartez and NMedin.e's testimonyand riiodeIing ies€iits and

c+cnci€xded that "[fllie approacb, used by EVA is iinpossible to veritr as it is produced by a `black

box approactt' that cannot be examined for errors: '{AEP Ohio Ex_ 144 at 6) Mr. Meehan

provided compelling testimony in suppozl of tWs concl€ision, none of which is addressed by the

Commission in its Jtily 2 Opinion and Orde.r. Specifically, Mr.1Vleehai€ describect some of the
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missing infornation that juade it impossible to assess the Erztkoal iuptts intQ the Aiuora model

utilized by Staff to calculate the energy credit, sayiug:

Fizst, aro data has beer? pt°ovided ort tlze A:irvrtt nrodel fttputs;
What u-aits are %n and are gut, vviaatzo-nes are they iu,what is the
load by zonie, what is the load shape by zone, what units are miist
ruwi, how is unit conuilitmet}t done in each zone, what transmissioia
lizil-s are tn.odeled, what are the heat rates for all modeled imits,
what are the fuel costs, what are the emzssion characteristics aii€i
nianv more data itenis are clitical inptts and chaices. TFzese are all
rzecessnry izzpzlts thatEV,.4 waic7d have had to revieks° crnd decide on
and ria irifor-trrntian is p,r•avided in the El'4 work pcapers r-egartlizig
therlr. Second, the way in which .Aurain takes market price data
and AEP unit data is neither descri.bed nor shown. Coyziplete data
would be apPz°opriate; bcgt not evezz an example for an hotrr or
month is provided. Tb.u d, a liniited set of data is provided for AEP
Ohio units: I3iit' it is missing important detail. Monthly gross
revenues and cost are not provided and variable O&M asstunPtions
at;e not piovided. 27te » or•k prrper s crr°e cottrpletelv zzrrsrritnble to
asses,s the orzaxvsis azzd rxnl3r ifse,fial irr that even tlris Iilrztted set
shaws ez°t•oFs thrri dezrtonstrate tltrzt EVA has grossly overstated
gross rrrar-giilsfior AEP CJiixo x{rTits:

(ld, at 13-14) (emphasis added.) Next, Mr: Meehaii wetit on to testify why these inissing pieces

resulted i:n an unverifiable "black box":

Q. CAN THE MODEL AND DATA USED I3.Y E, VA BE
REASONABLY VERIFIED?

A. No, tlre txorlat crzia' data are es.serrtirrlly a^.slaek box
approach. EV4 Izcrsrxot supplxecf a coztzplete set Q,f,tzodel inputs or
adesq%ptiorz of its iioz°k.-iaigs and there is no tesixrtzoz^v o, f,^`ered as to
tlae logical stmetzireof the rzro.c7el. Models like Aurora ar•e geaeral
and provticietbe user witb man.y modeling options. My experience
and expectation as a witness who on namerous occasions bas
testiified to production cost model applications has been that I
would describe and be available for cross ekarn.ination on how the
model worked and what optiozis I had selected, would provide a
compl:etedata set and be available for cross examiization on the
data, provide a TJser's Manual, and describe nd be available for
cross exarttination on calibration eff'orts. FY'Iri7e eertcaisz
irfarmatz`ozr wcrjy reqzzare a cozfidesztirrli4a agreement, it ivout`d be
made available so tdrat the rtrvdel and data were not a btar.k- box.
EVA has only provided some of the data it has used for AEP Ohio
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units; It has described b{tt not provided the data from the firm's
pL3EfCAST data set or any detail regarding the Atuora data
ccastomized by EVA. There is simply . n.o NAray to exan2ine the
reasonableness of the analysis or assuznpticins used to develop the
nmrket pices other than to conchict a paz•aIIeI anaiysis: There nra^y
we11 be rrzfinerazrs eirars or r.rtapproprr'crte uses of the 12 poclel, bait
iltat ernznot be seerr or testecl wftit the fn, fomiation provided.

(Id. at I5-16) (emphasis added.)

Mr. Meebarl also testified that St.a.f`fwitness Medine's supplemental "clari.fications°' to

Mr. Harter's earlier, adniitted3y erraneou,stestianany provided precious little in the way cfneiv

it}.f`ormation.., which did xiotliitig to open and iuipacl€ Staff's riiodel fzazn its in.scratable blacls box:

.Ivis. Medi:ne notes several tT1ings. First, she states that EVA has
been ^.̀^ne tamtng the model ft+r 6 rnnnths. Second she states that
ENTA Ias poptilate-d the anQdel with evczy U.S. electric pdwer
generating vaut. Third she states that EVA inci3iporated its vsew of
plant additions and retirenients- Fow-Eh she states that EVA.
applied proper load claracteristies for each energy marl;.et. Fiflh
sii.e states that EVA irtcoipora:ted its ox-vn dclivered fuel price
forecast by plant a.nd its oNvna, exnission allowance forecasts.
VtrT`tia11y rio detczi.l is sripplied asto ntxv of the.se x'.#erats. *** No
data for any nczn.-.A.EP Ohio plant is provided, no description of
how the vaiiotrs sources are combined is incltaded, and no
tiestsriptiort of an.y quality control procedures is given. Despite tlats
atterarpt to add c.lriritv, nci arserl i>?„{ozmcr.tiorr to revimv orjisdge
-tvltc.rt EVA's izzdivirlaral viex- of coal priceforecasts isavcrilable. It
is still sblr,ckhax. She concludes that, "Mauy of the indiiidual
pieces of infernxation are tised for model inpiit validation andtor
aggregated to levels that are <congrtxeut with the mod.elirig
structtire." Yet she pravides not a single example of validati.ag one
piece of fiiel cost data for any aon-AEP OIzio unit nor any
descriptian of the "modeling strnGture." She then testifies that slxe
azses "LEVA's qtiwterly zkatural gas price forecast derived fi-oaD
analyziug gas we^I prodttctaou data for each U.S. z^attiral gas play
in combination with EVA's assessment of future xzaiux-al gas
demsnd." ,But rro data are provided. A -tve have is a sirigle
;rzrmprxetnry natural grrs; f"czrecrrst that carz `t be exozrzirzed or tested.
DespitQ Irer alleged claraficatrons the iiiputs g•etriar"za a black baa-.

(Id, at 20-21 (emphasis added).)
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Given these strongly-worded criticltxes of Staf€'s "black box" approach, one would expect

that Staffwodld have cross-exarnined Ntr. Meehan on these issues at the hearing, in an attempt to

rehabilitate EVA's approach and deinonstrate that its modeling of an eaergy credit was indeed

sztpported by reliable and verifiable iztputs. Bttt when Staff cross-ex:amined lvir. Meehan, it

largely avoided the topic. Staff asked about the ciacimistaixces of Meehan's engagement, and

about AEP's relationship witlt I!rileeliafz's employer, NERA. (I'r. X'LI at 2754-56:) Staff asked if

Mr. N1eehan could explaiu. the difference between fortivard price curves and forecasts, and 1V.{x;

Meehan reiterated that forward-ruarlt.et prices are the best forecasts offiitu-e rnarl^:etpi ices

(another flaw in Sia:£f's approach discussed separately, irrfi°cr). (Id at 2755-58) When asked by

Sta.ff`whetlzer the propz'ietazy natuie of certain model i.uputs niakes it "difficult to Rffly examine

and validate that iuf"ormatiou," 1Vls. Meeliaii disaga°eed, t.estifyrixig that the proprietary aiature of

certain model inputs.(whicb are provided in Nvork-papers) should not result in an tuzverifiaUle

process like the one tindertals.eu by EVA_ (7d; at 2760a) Staff cross-exazzihtcd Mr. Meehan aboFrt

some ather issties, including emission a11owances, heat rate curves, operating costs; and coal

prices, but Staff never directly challenged W. Meehan on the ftwdameu.tal criticisms that he

lodged against Stafrs €mverifable., "°Ialack: box" approach. (IJ at 2761--76.)

In its post-hearing reply brief, Staff attempted to do so (at 17), asseiting that "EVA's

methodology is not a black box tuodel," bu.t Sta.ffjusti.faed this conclusory assertion with

irrelevant points that do not address Mr.lvleeltau's fimdaxzj.ental criticisins. For example, in

support of its conclusion that EVA's methodology a;vas not a"black box," Staff asscrted %m. its

reply brief (at 17) that "11r. Harter and Ms. Med%ne Avorked togethez as a teaux in gatheainlo, the

input data" - an assertion that does nothing to rebnt. Mr. Nleeban's chtique that key inputs Nvere

not shared with AEP Ohio or otherwise verifzable: Tn tlie same paragi^aph, Staff assexted that Ms.

21

27



Medine "is an expeiC fuel analyst" and that "EVA properly cahbrated the modei." Ag€i2,

however, these assertions do rzot address Mr. Meehaa's point that critical inputs were not shared

and remain tu2.verifiable.

lle legitimate criticisms that AEP OItio witness Ivgeeban lodged agaiust Staff's "bIa.ck

box" approach to calculati:ng an energy credit were thus essentially tuirebtitted by Staff at hearing

and on brier`; nor were these czxticisms addressed by the Cozrsniissiou in its Juty 2 Opinion mgd

Order. The Commission sltoti1d grant the Company's Application for Relaearing to address the

fitnriameutat coneeims that Mr. Meehan raised in liis testisnony regarding Stafi s"bleck box"

approach to calculating a grossly eiterstated energy oredit, Because the Cou^ssiorz agx:eed thet

the Company's t°ornt-da rate template was "an appropriate star.^ting pdant for detetmiuatztin of its

capacity costs," 3'aly 2 Opinion and Order at 33, but theii applied Sfiaffls grossly overstated

energy credit (instead of the energy credit a.s calculated by Dr. Pearce) to redtice the capacity

charge by stzch a significant amoimt, itzese triiudaniezxtaI criticisms of EVA's approach siZtiiild ziat

Uve been swept under the rug, as they have been to date. EVA's aitzverifiable modeling

approach witi not siuvive the scaittiuy of a reviewing cot3rt, particiiIaz:ly given the O.b:Zo Supreme

Cout-t's recent decision in Cohmrbus Southern Po,ver, where the Coiurtsciit a clear message that

models or formulas proposed by parties to Cflmuussiori proceMings, if adopted by the

Co^iunissiozz, mErst accurately and vezifiably provide adequate record support for die

Colnz-riission's eoucltasions. 201 t.-t'Jb.io-'1788 at'925-26:

2. EVA failed to caltbrate the model or othersvlse accouztt for the Impact
of zonal rathe:€ than nodal prices.

Another critical failing related to the StafflEVA. Aurora modei' tised to strppot°t the energy

credit relates to calibration, As IvSr. Meehan explained in his testimony, calibration of any
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forecasting model is essential to ensYtre acctiracy - it is the "most basic step" in any modeling

analysis, and one that Staff's Nvituesses adnittedly failed to perfonn here:

.7lre rrrost basic step in arry large scale pradtietrQrt cost artodeZ
ana4?sis is to ccalrUrate the reszrlts ca,f the rraodPl that xcill be used to
a known rrremrrre. .7hat daes not appear to have been done b}=
E.U Por exanzple, one woiiid compare the forecast of market
pri.ces that the nrodel azad data set are producing on and off peak to
available forward inaricet clata at ftie AEP/Daytoit hub *** f>] If
one could deteaniine that the inodei and dara. were coxBistently
oversta.tin.g prices by say 5%i, the model results could be reducect
by that aruoxmt. *** ,A.lter.e,atzveiy, tzne could do a backcast with
tlie. model and see how well the iuodel repioduces pr.ices at the
AEP generation hub. 'T}ais is called a ttenclunuk- and is extremely
time co;tsturtizzg. W HarteF• Iia:s not discussed these and to my
urzderstanduzg has testified that he has only made two zxin.s of the
model for this case, which tends to cQi^fmn that he did not develop
a ca#ibratzon or taenchm.ark in the context of the analysis being
per#'ortned in this ease. Ms. Medirae also does not mention the
results of any sucb effort in her written tes€unony. *** Withoiit
calibrating the rmPts and kiiowin.g whetlier they accurately reflect
reality, it is iztkapprop-iate to use model results. Tl:e failure to
pes;fai•irr aizd describe the reratlts of rrt»r ope of calzbratiort exx.ea•cise
reirtfot-ces the ztnsitrtrxbilaty of the tttetlrodology used by EYA.

(AEP Ohio Ex. 144 at 10-11) (emphasis added; anternal citations to the rect3rd onzitted.) As iVlt.

MeehaiZ went on to explain, ti}.is failure to undeilake a meaningful calibration exercise was more

tkzanjust a"process" rn.istake. He testified that, iia.cl an. appropziate oali.bration exercise been

perfonned, lZe is confident that it would have revealed significant impacts on the gz•oss margin

calculated in EVA's fnal run, to which Ms. Medisie testified-- irapacts on the order of "weII

over 20% "(AEP Ohio Ex. 144 at 12.)

This means that even if EVA were to have a11 AEP Ohio unit
operating costs ccsYxect, itwoutd be ovezsaating margins by at least
201,o. As I will discuss below EVA does not have all such costs
correct, whicir. leads to an even greater overstatement nf energy
margizis. 2lte ovet rrrditrg poirtt i-vitlr r espect to rtretlrodnlogy, is xlrcrt
a ccrlibration effort, if proper•ly darie and extetaded to carrszdei°
°°anal critel nodal pR7ce d^^}'erertces, coitld have pcassihlv substirirted
in part for the rrrabilfty to vcrlidate. cr11 input rtss:nnplions.
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However, no szdch et?ideirre of ata}• strell e,crr-t 1ias beeta pr•ovidect
and no crzliba-atiorz, factor• has been used.

(Tc1. at 12-13) (ezriphasis added.)

IvSr. Mee.haFi confixnued miiitipie times during cross-examination that the failtzre to

caIibrate the guodel outputs agau7st actual market restzlts was one of his most simificant

criticisms of the Stafff^^'A approach to calcuiate an energy credit. ('I°r. XII at 2706, 2716.) He

also coiifirnned oii re-direct that if the adrazn%strativety determined energy credit was based oii a

fotniiala approach such as the one f)r. Pearce condticted oiZ  behalf ofthe company, based on

actEial embedded costs, the restilts "sb.ould al3-eady be calibrated." (Ici, at 2777-7$,) In other

tivords, as he testi.fied, calibration is`<iutxerent" is:i tb.c- use of either fonvard prices or actital'

embedded costs, (:Xd, at 2718:) Yet again., Sta.ffavoided the topic afc:alibrativn in its cross-

exaniir^ation of W. Meeban, did not redirect Ivls. Medine on the topic; and the Conuuissxon

likewise avoided the topic in its July 2 Opinion`md Order.

IZi its post-lzea.ring reply brief, Staff asserted that "EVA properiy calzbrated the model

through rmniug the model `hot' using updated forecasts aud pricing infoimatiou, and a

sensitivity test." (Staff Br. at 17, citing Tr. X at '222{39-22i 1.) Btit t11us citation by Staff ^.vas

rnisleadiug, because in the vez-y same pages of the transciipt cited by Staff Iu its post-hearing

Wly briet Ms. Aiiedine corffinned that the model "was rzot recczdibrated." (Tr. X at 2210-2211

(emphasis added).) Moreover, in the same section of the transcript cited by Staff, Ivts. Medine

tz-Ied to rely on. aztotb.er engageutent for. the government (which she testified she was "not

allowed" to disctass) as the source of other model runs that were used trs "ma^.e soine changes."

(Id. at 2209-2210.) When asked later if "ttxere were any rest€lts of the first i2u1 model that was

presented to the Commission that caused you to want to go back aud calibrate or tweal.c any

of the data or n3n it aga4" Nls. Medine answered simply "°iio." (Id_ at. 2163.) She deferred to
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Mr. Harter as the "best person to ask ahout that" {Id, at 2164.) .The claim that EVA properly

calibrated the model is simplv not credible and rlistorts the aecord established in this proceeding,

EVA did not present a single shred of evidence to show that the model had beegi calibrated at a1I

for the projection of LN2Fs in this case, let alone that the calibration €vas proper or sufficient.

The reahty is that EVA's one fifflYtime mndeler (1VIr. Harter) simply did not have the tian.e to

properly calibrate the nrodel (due to EVA's late engagerrjent by Staff for this case) and thtxs took

unacceptable slZort-cnts: In surn, as the Company set forth in its post-h.earing: reply brief, the

claim ltiat.EVA smfficiently calibtated the niodel that was used to calculate Staff's energy crectat

nrrist be rejected for the follo^.^visig reasons:

•Staff did not present any €tuantitative evidence coznparhl.g EVA's model results to
eitller historical LMPs or fozivard prices.

0 In attempting to present EVA's calibration effot-ts in the best possible li-ht, Staff. as
described above, resorted to mischaracterizsng Ms. INIedine's test.arriozay regarditag
whether (or not) any true calibration took place.

*The LMP's produced by EVA's i^.`^RflRAxnp model are 81<0 above current fog-vvai•d
prices at the AEP,i3ayton hub: ;

• An 8°to overstaterne.nt in inarlCet prices will overstategross margins by well over 20%,
alt else eclital, thtis rcflecting aaz inadequate ealibration,

* Adequate calibration is impossible, as EVA orAy pz-odricetl zonal lnices. Ms.Meciine
testified that this was fme as Yhez'e was no intra zonal congestiarr, biit W. Meehan
provided data showing tlxat, bi fact there was signi.ficant intra zoual congestion and
that the use ofzozial pzxces is evidence of inadeclualecalibration.

(,Ul' Ohio Ex. 144 at 24-26.)

C-oults have lang z'ecagmzed the ciitical iuecessity of properly calibz•atirig any model that

is used to support an adjudicative detezxrunatinn.: Only last year, for example, t1le Uziited slakes

District Court for the Eastern Distiict of Califoinia, in a case regarding alleged exposme to

conta.rfzinants nxigtatitzg 1'i°om a manufacturing site, noted that "it is undisputable that calibratiQn. `
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is a`ciitxcal' and `valuable' step that ensures that model sinx{iIat.ion miitches the field bbsezvatiozz

to a: reasonable degree." ;4barca v. Franklin Coiirrty:" WaterDist., 761 F.Sttpp.2d 1007, 1060

(E:I7, CaI. 20I1). Tb.eAbarcrz couzt: fii:rtber•noteci that the irLtpoi-tance opcalibratukg model

results to actua] data "^.snbt Iiznited to the field of groundwatormodeling" and that appellate

cata.-ts "tlir°oirglior.rt tlie United States have efaiphosiwed caliX^rcrtirig.^rczrrarorr^ arrg rnvdel

preclietioris ivitla actual data to errsfrs°e relirzbility." Id. at zL 55 (emphasis added), citing Elcilei?

Line, Iric. v. North Texras State SoccerAssn:, .tizc., 213 F.3d 198,206-8 (5th C:ir. 2000) (antitnzst

cont:ext); .Irrlctrrd Eznpir•e Patblic Lands Cvtrircil v, Schu1Xz, 992 F.2ti 977, 982 (9th Cir. 1993)

(noting that agency condticterl "extensive field iui•crestagatiiins to calibrate and verify its

models."); Ster7rrtg v. Velsrcol Cherrr. Carp., 855 F;2d 1188, 1I99 (6th. Cir. I988) CThe plaintiffs

carefiElly devised, caIibrated, and tested their model, based upon physical data generated by

VelsicoI's own cansultants, to deterntine the playsical azid chetnical characteiistics beneath tlie

landfill."); Ohio v. Utaited Stcrte.rErivirorimentctl Protectir^n -4gency; 784 F.2d 224, 226 (6th Cir.

198b), rea:.ff''d, 798 F.2d. 880, 881 (6th Cu. 1986) (iaoIdi.zig that the EPA. acted arbiti-adly iaz using

amoctel to set einisszo.u lhuits twithcrut adequ.ately validating. monitoring, or testing its reliability

or its tustwoithiness i-a farecasting pollution ^..J"); .Bmucher v. U.S. Srr ukki Motor Coip., 73

F.3d 18 (2nd Cir. 1996) (e:s:ciud'zng expert testimony under Rxde 702). As the .4baretr cow.^t

explained, "<[flu each of these cases, the Court has xecogDized the impact.czf calibratiosz on the

model integrity." Aarcn, 761 F.Supp.2d at 1060, n. 55.

For these a-easo-us and those already presented to the Cozmnission in the Coinpany's post-

heaiing bz•iefmg (left tmacldressed in the Titly 22 Opinion and Order), it is evident that EvA failed

to properly calibrate the model that it tised to caletrlate Staff's proffered energy credit. The

Conmiissic►n's approval of au energy credit that resulted fi-om this Emcalibrated model was
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tuireasonable: Such an appzaach is tanl.ikely to stuvive seniti.ny fi-om a reviewing court,

especially becauso the dispt.2ted energy credit dwarfs the actual historical revenue data presented

in therecord. Rehearing, tlierefore, should be grauted,and the Staff's erroneously calibrated

anodel shoiiid be d.isregarded.

3. EVA erred in forecasting T.^' grlcesinstead of using avaiIabIe
forwarr1 energy prices, especiall,y gtven: Staffs pasiition In the
i4lr,dafieci :ES]P proceeding that toWer I'orFvax=d euergy pt•ices should be
used fc►r the NWC:1 test.

The Ease of oirerstated iuarket prices in tiie Staff'EVA approach to calctd.ating an energy

credit is yet another fimdamental flaw that Mr. ^ieehan and NlZ. A.11en addressed in their

testiznouy. This Mtv as yet atzotlier topic that the Con.utiission failed to addh-ess in its opiniozt

aiid Order (other thaiz briefly reciting the Conzpazry's position on the niatter., at p. 28), and it had

a significant and xnater'ral effect on the energy credit proffered by Staff and adopted by the

Commission.

As Nlr. Meehan testified, fozvard: energy prices are the ziiark-et's crsllective vie^v of the

inost Ii^.e1y price outcome-they zepresent real money corurnitted to actriai ziaarket trarl.sactions

by aetrial buyers atid sellers. (AEP Ohio Ex. 1" at 14.) The forward energ;ypa•ice "refiects the

consensus that tlie zz^^trket has reaciaed." (Id) "Tia.e only view that represents a price that is

ctzix:etat and can be transacted is at the market vieu> or foivarc3 pkice." (Id) Another key

advantage oftising fozward prices is that they are "uot subject to the whim ofpotentiai errQrs or

inconsistencies iu thousands of iuptit data items or limitations in model capabilities: '(Id)

The forward pgice c^^ n be observed and repments the couseustas
view of n?aiiy zi;srket pai-ftipants. [Tska a forward pzice.
eli3uinates t3xe aeeci to con,.^tr^.tec a forecast fi-oan €izousa,^ds of
luaveiif able iaputs and to calibrate fbz thi.i}gs vtiiuciz a^do1e[
cannot measure. These items are all embedded in the forward
market price:
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(Id, at I4-I5.) Despite these inherent advantages embodied in fonvard pilces, StaffJEVA

declined to iise them ta calculate the energy credit. Taistea.d, StafffEVA applied overstated

forecested ^.nark:et prices. :Nlr. A.llezz explained the staggering consgqxiences of using overstated

forecasted market pFices instead afforivard market priees:

A comparison of tlhe market pi-ices used in Staff witnesses Harter
azrd Medirte's analysis to piilrliealty available foimard prices foz°
the AEP Z,o-ne shoWs that their trrarket prices ale aYer stated by
ove S4111-fPa over the tlnec-year forecast period; Overstated
market prices will have the impact of overstating the margins
produced by the generatiiag resources of AEP Ohio and, as a res:ult,
-Mli vverstate the energy credit calculated by Staff.

I drerve esttntated tlrcrt tlze use of f cttr-rent,'onuard market pr-iees, fot'
the AEd' ::one wozrlcX have s-educ-ed Staff wNess Harter's etrergy
ct•erlit byt $50.421AI3Kdciy.

(AEP Ohio Ex. 142 at 8-9 (emphasis added ).) Ivlr. Allen in:e3udecl this araa.Iysis in Eydiibit WAA-

R4. (Id.)

As the Compaaiy explained in post-hearing briefing, tlaere are gl.aring izzconsistencies

betvm the zrFetliod iLsed by Staff witness Su3ith in developing the demand charge, versus the

work done bv witnesses Medine and Harter in developing the energy credit. (AE^ Ohio Iuitial

Br. ,at 54-57; AEP Ohio Reply B.t. at 19-20.) Whexels Staff's demand cliarge tvas developed

using 20I0 acturrl cost data, Staff's energy credit was based anprojected energy margins

calculated with overstated znarl4.ef price forecasts. (AEP Ohio Initial Br. at 54-55.) Ms.N7ecline

readily conceded this d.if#emrce in the foItawixEg excIrange

Q 1vir. Sin.it1Y iised actual data when he developed the demazid
charge; iiid lie not`?

A. Right, atld we were cIc?ing - lj.L is dairay .Ysis cost based, af3d

we 3re tiyilly 2ct ci)1:1£ tip d2 ai1 cL'ei'g^CreditSo115eyctt"2 d1ffereIlt.

3F1^li^IS^S:

Q. They don't use tl3.e same method even thotigb you are
netting them against each other, cozrect?
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A.

(Tr. X at. 2171.}

Correct.

`i'heffe are also _2Iaxing inconsistencies bei^ueerz the approach of Staff here in the capacity

case; versizs its imistehce on usizag frrrward maik-et piices in the Modified ESP case far the MRO

test. In the Moclified ES1? case involving the same 2€112-201 5 `time pet-lad that Staff used to

project an energy credit, Staff witn.ess Tolarison's testimony uses the PJM forward market to

establish a lower energy price and a more reshictive MRO test. See Case1`1a. 11-346-EL-SSO,

et al., Prefiled. Testiinany of Daniel R. Jolutson (filed May 9, 2012_) Put another way, in early

May of this ye-ar, Staff gladly used fonRrard mark-et prices to iniike it more diffr.crti.t for ttze•

Co.Fnpatiy to pass tize ESP/IvIR4 test. Only days before, in contrast, Staff s witness Medine

suhrnitted ber testiinony in this case, declining to irse fanvard market prices in the energy credit

calcWation that she and witness FIaztzr sponsored for Staff. Staff siLuply cannot have it both

ways, and its rejection of forward market prices here can only be seen as a result-ozzented

selection of whatever riiethodology watitd redcace the capaci#y charge by the greatest possible

extent. Xccord, Staa`g v. Ptib. L'rzr Corrrirr., 344 S.W.3d 349; 361 {Tex:2011} {Sttpi'e^nie +Cozart of

Texas ordering PcibIic Utility Commission on reinaad in tiue-itp proceedings to apply "act-taal

sale" iuethed to deteiiuinc market value, rather than otlker nrethod.s that could be tised to

detez-rizitie maxket value "indirectty;" noting that actiial sale in a"bona fide third-party

transaction on the open maz-kef ' pxovides the "best xneasttre" efmarkee value_)

AEP Ohio Wi:tness Meehan proviOd tlie following apt suunmy of why his market-data

based apgroacb is sttpeiior to the approach that EVA. utiIized here ivitli its overstated nxarket

pii.ce forecasts:

To claim otheryvise is the height of arrogance. If EVA had
forecast'mg skflIs that were reliably superior to the market, it woWd
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be irrational for the firm to provide client services as they do. The
rational tha.ig to do woctld be to tak.e proprietary tn.arket positions
and trade tis.ing their superior insight.

(AEP Ohio Ex. 144 at 26-27)

When cottnsel for Staff attempted to cross-examine Mr. Meehan on his undei'standable

preference for the iise of forward prices, Mr. Meehaia c®^"tmed the obviotis stiperiarity in his

approach, as reflected in the following exchange at heazing:

Q. Okay. Mr. Meehan, can you explaiii the difference
between a faz-ward-price ctiz-ve and a forecast?

A. Yes.

Q. What is tlte differeucc?

A. A faravcrrd price is sorfaetdiing tlarrt's obsen^ecl in tlre wark-et,
it's a bzryvr aa:rcl a seller. It's quoted. It's trrrdecl, hu.siness
transacts at it. A forecast is sort of a persoii's vieiv of what the -
of what juark-et wiJ.l be in the future. Usiiatly based on some type
vfnzodcli.ng exercise.

Q. So you would agree thezz that a forward-price ciu-ve reflects
oia wlxat iaai-ties may be willizxg to traa.isa:ct today for a date and a
time in the fitttire but may not necessarily reflect that -ib.at xnai•k.et
piicc in the fiihire?

A. I think- both - I mean, zkeithez- a foi ward price nor a forecast
is going to xcflect the ptice in the fiatu'e. The price in the fxture is
going to change froin what yc^^i -tvouid forecast or project with a
**'x forcarard-tnarkctpiice at this time; ;t" think a ,f'orsvrrFd ittrirk.et
price is tlre best foreccrst of the iitarket pr•ice in, the firtiare.

Q. So is it ytcaur testirtrorn> that the on137 r•elicibJe izaartrlier to use
in tlte ctttafysis of the energy creeillir in this ccrse is tlie fortvar^c1-pnice
crirve PQZver?

A. Itlore or less, yes. .I ixrerrrt,l thr`nA° i,f`a foryiwr:d price ex-ists
for" a pP vcliiet or corramo&ty, as I say iit niy testiuiara}; I tltink it's
sort of arTogarlt to scnx yotir lterve ct,f®reccrst thcrt's better tlaapt tlxrt.
Zf y=ou do, y-cias probialrly should be out tradirlg, not- arot testif)-ing.

Now thei•e is a lot of reasons for a model - model pz-mides
more information if you're iooking at fue1 constimption, fi.iel
usage, or catnpaz-ing alternatives. Btit when a forward price is
availableY I thinl: it is generally supezloz to avietiv of the market
developed from a forecast.
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(Tr. XIl" at 2756-57 (emphasis added).) In spzte of the clear advantages to utilaz.ing forward

prices, Staff wiluess Medine steadfastly maintained her view that it is better in this case to rely

on lier sub,jec€ivejudgnent than to rely on actual fonvard contract data reflecting negotiated

market prices. (Ty. X at 2168.) The Comruission shcsiiId examine t3z`rs portion of Ms. Medine's

cross-exami.naticrn closely. Her respozises to qtaestians about Why forward g3ices were not

applied are hardly ca3zvinci:ug. They betz-ay an inexplicable prefereuce for., forecasting a key

component of the energ°-y credit calculation that woiild be rnore accurately reflected by actual

Q W7iy not use acttaal foz-waa:d prices that are out there for Us
l:iud of a short term?
A. Becairse far°rvard pt•r'ces, yotr birnv, are forward pf-ices.
They 'r-e iiot fr,r•ecnsts and so there is a i-eIationsb.ip betweeri a
forecast asid a fonvaz•d price but a f©g^vva.rd pric,e is sinrplywirat you
or I would agree to do today to buy power or coal ox wliatever two
years fi orn. now.

AFCd<we believe it's fltote cx.ecurcrte ta. u,re a fasncr'crriteritrrl

fQr•ecast rntlier t°haia a, fQnvctt el pt'ice curve of any k-iF7d - anythiitg
but sort of the prompt petiod and if you do #lae analysis of the
forward price c11i-ves, you know that forward price Gluves ***
move on a dime. If the forward grice today is $50, yeia knotu,
prompt year plus one will be 52, 54, and a month from now it Nvill
go to 60, 62, 64. They go trp and down with the wind, witii the
weather, with everytlizng. So we just clon't believe tlacxt tize
fatward price. ctrrve is tlae Wrrt) to ga.

(TcL at 2166 (emphasis added).) I:f the Commission bttys into this kind of rrncQnvincing (at times,

bordezing on nonseiisical) iustif cation for relying aii a pricefozecast instead of kaawrz forward

prices, then it is abdicating its duty to ensure that Staf€'s prrsffered energy credit - whiciithe

Coinnnussion adopted in its Oguiion and Order - is reasonably supported by relia'vte evidence in

the record.. Ftu-thei•} if the Comniission applied flie sanie logic in ac3xnznisteiiiig the Iv1Ra test

iinder R.C. 4928.143(C), it would tise higher prices based on stYch projections -- which it has not

done. In sum, becaiase there is no apparent; reasonable explanation for maintaining the absurd
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position thatpredicted (and overstated) naarket prices are sitpeziar than actrxl, jonvardprices

when it cotnes to calculating the energy credit (other than to suppcit overstated energy margins

that wordd, in turn, re§ultix^ ^oweiing the capacity charge), the Cvztuni.ssion should grant

rehearing and adjust Staffs energy credit accordingly, based ou ffie application of reliable

forward prices.

4. The recoa°d shows that EVA used inaccurate and understated fuel
costs.

As the Commission noted in its 3ttly 2 Opinion and Order (at 28), the Compazzy also

objected to Staff's ener^,^ ereclit calculation on the basis that it understates fuel costs for coal

units. "ffie Company detailed this abjectigii at pages 57-60 of its initial post-heaiing brief,

repPete cvit.ls citations to the record, and again in its reply brief (at pages 29-3(3.} The

Conmrrdssiozl, however, failed to specifically adch•ess this objection before conetticting (at 34) that

Staff's rec.oijzniended eslergy credit is "reasanable'° For the reasons that follow, the Commission

shotFld grant rehearing to address the understated fuel costs (costs that Staff witness Medine

herself conceded on Gross-examination were "certaiizly aggzessive" (Ti. X a.t2288-89)) that

Staff/EVEi, ittcorporated into the energy credit calcu.lation.

AEP Ohio witness Allen noted several trotibtiug understatements of fiiel costs dtxring his

review of Harter and IV1edine's energy-credit calculations. For example, Mr. Allen ieviowed

EVA's fuel cost data for Gaviii Units 1& 2 (AEP t3}uo's largest generation resources) and ncle.d

that the fuel cost data for these tanits mders.tated actual 2011 fuel costs by over $5f1VFWz ($390

millivn; based upon the Staffw%tnesses' projected gen.eratioa for these units). (AEP f3hiQ Ex:

142, at 5.) AlthaughMs. Medine testifiedoan cross-examination that "anomalous events" at the

Gavin plant contribitted to this discrepancy, Mr. Allen disagreed, ra.atizzg that the ane-tiriie

payment Ms. N£edine referred to was 6Qol-ed to fuel expense in 2008 and had no beai.-ing on the
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2011 actual fuel costs that he reviewed for coi}3pazison pqzposes. (Id.) Nlr. AHen

consetvativeW estimated that the use of more reasonable fuel east:s would have

signiffcantIy reduced Sfa#'t's energy credit by S70/1VIW-day. (Iri`.at WAA-RI.) Mr. Mcehaii

discovered the saine fimdarnerttal fuel cost ei-rcr in his revieiv of OV:A's analysis, saying;

EUA has i7ndersfated operating costs for many A.EP 'Ohio
generating xuzzts. One obvious example if the Gavin plant where
EVA!uses t3pproxiutately $141hIWH for fuel costs while the actual
fuel cost calculated by data supplied by .AEP for theJune 2012 to
1blay 2015 period is expected to be approximately $24N1WH. As
EVA prc;ects Gmriax to generate over 60 TWH (terawatt-haurs),
the iznpact oil margin trf this single fuel costs er-ror, all else equaL
is an overstatemezit of niargius by at least $600 rijillio.n. This is
jttst from the figel cost ei-ror for one plant.

(AEP Ohio Ex. 144 at 16) Nir. Ivf eehari. also tciok, iss€ie ivtith Staff.rEV, A,'s attetupts to defend,

instead afcorrect? this ve.rysubstantiai :fi.iel cost error. He explaiued:

There may wel1 be maziy other errors in the EV.A. .Atuara database
- bnt there is no reason to believe that these other errors offset the
inipa.ct of the eircr iii Gavin fitel :cost. EVA, by defezadin,g and iaot
correcting the very substantial Gn.viz fuel cost error, is aslcing us to
believe that its gross ma}.•gi.ds are correct because if it caixecteii all
erraz's ut the inodel, the ir3:arlcet price wctild change by the exact
same amount that it has uuclerstated GavinRxe1 costs. This is
prepostez-ans. *** Hence, it is iniplat€sible, illogical and
ztrueasonabIe to believe that energy maagin, resEdts are made more
acclli'ate by iguariug the erior in the assumptions regardiztg the cost
of AEP Ohio iini.ts, in particular Gavin's fttel costs, than by fLxil?g
it. The correct thing to do is to fLx known eri°ors rtot ignore thein..

Also note that the Gavin error is ilot the only fiiel costs eirsir.
It is just the fael cost en+artivith the most impa.ct.

(Id, at 19-20.)

4W a.€Een's appr6ach, using 2011 acttial fueI costs asthe poit?t cfrefererxce for evaluating the a.taotnyt by
which EVA'a fttel cost assumptions are understated for the ESP period> is very conseivative because, in
fact the fuel costs for coal units is escalating dtn-ikg the time period in accordance with the tenns of the
coal contracts that ^.vill provide most of the fuel for the plauts. (Tr. XI at 2460-2461.)
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Again, in spite of these strong critieistns regarding the vez-y significant fi.iel cost errors

uziderlying its energy ciedit calculation; Staff devoted prc.̂ cious little bricfmg and argume.rit tc^ the

issue in its post-hearing briefs. In its initial brief foi- example, on the subject of fuel cost %riputs

to the model, Staff asserted only that:

NIr. Allezz also aclmowledged from Staff Exhibit 108 (ET.A Sliort-
Tezin Energy Uutlonk Released May 8, 2012) that Ei.A forecasts
the average delivered coal price in 2012 will be 2.8°fo lower than
the 2011 average price and the aver age delivered coal paxce in
20I3 will be 3.84v levver than 2412. This outlook supports Staff
witness Medine's tuodeled foiecast and analysis vvitlz respect to
coal prices.

(Staff Initial Br. at 630 Bctt this assertion by Staff, and its reliance on Staft;-.Ei;hibit 108, is

simply wrang. As AEP Ohio explained succinctly in its post-hearzr}g rep^y brief:

Staff also argues (at 63} that Mr. Allen ackuQwlecl;ed frozir Staff
Exhilait 108 *** that EIA forecasts t3ie average delivered coal price
in 2012 will be 2:80,°o lawezr than the 2011 aveiageprice, and the
average clelivered coal piice in. 20I3 will be 3.8% lower than 2012.
Staff suggests that this outlook supports Ms. .14iediize's modeled
foF•ecast audaualysis witlx respect to coal pzices. ^'J1a the ccintrazy$
tbe foi ecasted drtip in coa I piices are for spot prrr cherses, and A.Ep-
ah-eady has contracts in place for most of its coal needs. (I`r. XI at
2430-243 1.) Staff Exhibit 108 does not iu any way lend credibility
to EVA's gresslyug.derstated ^tiel costs<

(AEP Ohio Reply I3r, at 29 (emphasis in original))

Telffilgly, Staff did not rely on its Eahibit 108 again in its reply brief Instead, Staff

defended the understated fiiel cost inputs by asseiting that:

EVA did not cl3auge or manipulate any fuel cost data, rvlfich was
customized aazd reflected EVA's latest input assiuztptior}s, cvben
operatiug and nizuizzig its AAurora model for this engagement and
azxalysis. There.fo.re. EV:A. committed no bias with its model
rmlts_ Meehan fiirthe€ testified that lie did not review
any coal contracts for Gavin becatise he relied, oiA AEP £)hzo for
cost data_ AEp C>f ►io witness.tillen acl-nowledged that the short
term energy outlook puNished recently by the U.S. Department of
Energy states that the a.verage delivered coal price is declitliz3g
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froaai 2011 to 2012, and again in 2013. TyTr. Meehan agreed iu ►der
cross examination that fuel costs are very icn.portaut to the analysis
of gross margias. He aIso agreed that if AE.P Ohio is overstating
ftiel costs then his or AEP C)hio's gxoss znargans would be
unclerst,ated.

(Staff Reply Br, at 18-119.) Bitt these assertions by Staff in reply do not solve the significant

probleins that AEP Ohio idezitzfted 4vith respect to the fiiel cost izxptits to the Staff/EVA mode:I.

The fact flzat EVA did not "inazdpulate" fuel cost data does not solve EVA's failure to use the

cotxeci data inputs in the ftrst fzlaee, such as the con-ect inputs for the Gavin plant. The fact that

1^It. Meehan did not review any coal contracts for Gavin is also immaterial - die Commission

may review them itself on rehearing if it has any reason to doubt what those contracts say. And

the fact that DOE's otXtl©ok for average coal pYice is declining is zmna.tex:ial lvhen it is

uncontroverted that AEP t?laio already has coal contracts in place for most of its coal needs. (Tr.

XI at 2430-3 ) I,) EVA's cost asstunptiQns bear no rationai relationship to actual historical c^bsts

and the. Conunission failed to meaningfully address these flaws iu its July 2 Gpinion a€ld Order.

For all of the foregoing reasons, and for the reasons previously set forth in AEP Ohio's post-

hearing briefs, the Canimi.ssic,n should grant reheaz-ing to adjzist Staff's energy tt•edit based on

EVA's inacccixate and ituderstated fuel costs.

5. EVA falled to use cvrrect heat rates to capteire minimum and start
time operating coinstraiots and associated cost impacts.

St.ill another sigrd.ficaut flaw in Staff's energv credit that merits rehearing relates to

EVA's failure to apply correct heat a-ate data. AEP Ohio discussed this flaw in detail at pages

60-64 of its initial post-hearing bzief, including multiple citations to the record. Again, wbile

acknowledging this objection by the Company (at page 28 of its July 2 Opinion and Order), the

Couun-iissioai made np specific f"mdiugs or conclusions related to it. The Commission agparezrtly
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disinissed this ccncem as part and parcel of its unsupported d.etezmiatiozz'tlzat Staff s

recontzuended energy credit is "reasonable." July 2 Ophuon and 0-rder at 34, 36>

The crux of the heat-rate problem meriting rehearing is that EVA assumed that each of

the Company's getieratizig units either operates at its fctll-laad heat rate or is offline. (Staff Ex.

105 at lt}-I 1.) Staff itself confmr.ied this fact in its initial post lhearin.Cbrief; saying "EVA chose

to ttse the EPIS default heat rate at wliicb each generation iufit could aperate (also known as fiWl

output heat rate)." (Staff I'siiti:al Br. at 50) 77tars, there is rao tlispztte zti the rec.orcl about the lre.at

rate data that Stqrs coyrszrltarft,s 2r1iliwed in tlaeir energi° credit artoclel:

EVA cbose this expedient rotite after ati irtfern.al debate about wlrether to citstomzze heat

xate data. (Tr. Xat 2I S 1.) As Company witness Allen explained, even thogtgh actual heat rate

data for AEP's iuiits is "publicly and readily Available" oit pages 402 mid 403 of the Company's

FERC Form Is, EVA chose the wvrotlg approach after this intemal debate aizd "significantly

understated the heat rates afthe pIantsfitnits." (AEP Ohio Ex. 142 at 7.) As he testified:

I Iiave estimated that the use of coiTect actual heat rates for the gas
fired generation resotisces woultl have redttced Stafrs energy
credit by $1.87AIVV-day. This analysis is inclucted iu Exhibit
Wfi.A--1. The impact of these Iaeat rate errors oti the coal units is
included in the fuel cost analysis I previotzsly discussed so I have
not separately calculated the impact here. The tuiderstated heat
rates that Staff witiiesses Harter and Medine used foz the gas fu•ed
generation resoczrces of AEP Ohio restdts in overstated margins.

(AEP Ohio Ex. 142at fi:) Conrpany witness Meehan agreed with Ivlr. Allen that EVA iuorteled

the energy credit using flawed heat rates, explaining:

The point is that the itratlel developer's elaiirr tl^irzt it is nppropr•iate
to arse, full load dreat rate:c arrd have units be atfidl capacitv or off
is wt ong atacl lxzs beer► offered isitlzoxrt aray cnrrtevt szipnrta'tig the
specific appliccatiori of the aalodel. Large steam tmits simply canztcat
im that vFay: Many of AEP's laxge steam units are siiperetitical
units *** that have minimzim up and down ti.naes of 72 Iaours. If
the tuiit is econoniic over this cycle it will n€n and it will be
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profitable during the day, but to achieve these profits it will have to
run at m.izimtuzk load over the night period and sustain losses that
will offset its daytiuie pz'ofits. 17te failure to rncrclel ivitlr correct
riarnirrrrnjt up and down tirzres, to ytiocj'e1 a heat rate at irtznirrnrrn
load, and to otrly reflect tlfe,^'iill load heat rote crrid h-rrri .f1EP's coal
atnits on and off ii7tfi no regardfor= tninitrncrtz trp and dcrivrr trrries, F.s
n,fcztal flaw in rrradelirag unit profits.

(AEP Ohio Ex. 144 at 22-23 (emphasis added).)Mr. Meehan went on to explain that ivhile it

inay have been "siznplef' for EVA to naodel this way, it is "inaetecttrate" and tuzrealistic for EVA

to asstxzne that "tlze units can be ttu-ned off and on at the flip of a switch." (IcX at 23.) Ivlr.

Meelzan estimated that ENrA's failztz-e to properly model operational constraints for the coal-fired

generating ttni.ts rest}lted hz an overstatement ofgross margins by $256 tnillion, all else eqttal.

(Id, at 30.)

Staff witrtess Medine ultigniately acknowledged that using optimal heat rates does not

capture the ininigzzaFan xzzu operation or stat# times, and she also adniitted that EVA had not done

the irxodelitig for AEP Ohio using anything approachul- an ttverage faeat rate. (Tr. X at 2246.)

She fiaa-ther ack-nowlec3,ged that the table on page 12 of her testiznony shows that even the largest

plant, GavzFZ station, does not n.m 20% of the time and, therefore, it cannot experience the

optimal heat rate. Similarly, the Cardinal plant does not rtua about 200.,c of the tiute and the heat

rate she used for Cardinal was 5% less than the average beat rate recently experienced at the

plant (Id. at 2243-2246, 2250.) LTltiinately, she agreed that in EVA's analysis, the costs are

understated and the projected inargiats are overstated ftattgh the use of optlinal heat rates,

becattse start costs and .tn.aniurtur! rtzn costs are zQt reflected. (Zd. at 22_55-2256-)

Given these rttaciisptited facts in the record relating to EVA's use of flawed heat rate data

in the Attrora model, it is not surprising that Staff, iii its post heaaitag reply brief, glosses over the

issue, without any citations to the record whatsoever, saying, "EVA's efficient heat rate
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application was correctly ttsed and applied for this analysis. Simply because AEP Ohio f.i^.ds the

x-escalts clisadvantageotts does not nrak:e EVA's method, artalysis, and results wrong." (Staff

Reply Br. at 19-20.) Respectft-dIy; if the Cor€u.nission is going to choose Staff's energy credit

methodology iristead of the Coniparzy's, then it must demand from Staff a fat' more meaniugfui

and rob«s# response than this one to legitimate cAiticisms that the Couipan.y has developed on the

record tbrottgh the supplemental testiutkony of nztzltiple v;rit.uesses.5 EVA's "method, analysis,

mdresults" are indeed ivrorrg for their failue to correctly model known and iundisputed

operatioz3al constxainfs, which t-esulted in an overstatement of gross marg%rxs by $256 million, all

else eqttaL (AEP Ohio Ex. 144 at 30.)

6. IEVA's earerp.= credit wrongly incorporates traditional OSS margins
and otherwise fails to properly retlect the impact of the Pool.

As described above, the Commission's July '? Opinion and Order, at 29, characterizes

Staffs!EVA}s eazergy cret3it's incorporation of OSS margins not associated witlx shopping<

it:uptttatiott of a market-based margin for jioxi-slroppit3g ctistorarers, and failure to properly ref.Iect

the operation of the FERC-approved Pool of which AEP Ohio is a member, as well as AEP

Olaio's reasotaett refu.tat.ion of those ftmdamental erzors d{uin.g cross-exari?inatian, in rebuttal

testimoziy, and in post-heat-ing bi-iefs, as "differences iia, nietltodolQgy." f:ike the other ezxors

discussed above, howeyet•, EV'A's errors ivith respect to OSS margbis attd the Pool in calcaalati.ng

the energy credit, and the Cozumzssion's unreasonable adoption of E-VA.'s flawed methodology

with regard to those isstaes, do not amount to "differences in methodology." They represent clear

maxs in the Sta£f's nxethodology and they warrant correction on z•eheaz-ing.

5 Carrfpare; Urriterf States i^ Dhto EdzsQrr Co., 276 F,Supp.2d 829. 879 (S.D. Ohio 2003) (in rejectiug the
defendazzts' contention that a govemuient expeit had ignored projected aiid actual lieat rate izuproVeineats
in his e.tnissYons caictilatictns, tiae clistrict coiirl noted that "I)y. Rosen exa-aiin.ed monthly beat rate and
utilization factors for eacli of the Sauunis units" before rezYderiug his coracl.ttsions).
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cr. Tlte adopted eriergyt credit errarreousl}s r^fd.ects triore than 0S.9
iiiargins created by "freed trp" ettergjj €zssociatett ivitlt tJre
capacity lseing paidfor by ^.'.X ES providers, ;

Undez- the approach that the Coixzrnission adopted in settirgg the energy credit established

in its 7tily 2 C)piuicrn and Chder, it is assumed that AEP Ohio's Member Load Ratio ("MLR"}

share (cusxeratly 40%) of all OSS margins are retained and available to offset costs of capacity

fimiished to CRES providers, Tle approach does not offset those capacity costs with only AEP

Ohio's retained energy inazgins €roin "fi-eed ttp" OSS sales; rather, in addition to those margins,

it also commandeers retained xuargin.s fr©m ina.related OSS sales (i.e.; traditional OSS margins).

As the Company explained in its post-hearing briefs, an energy credit operating to reduce

tlze price of capacity that is supplied to CRES providers should not iizcltide an offset for Uss

margins not associated with the capacit3r being paid for to support shopping load. (AEP OWo

In.itial Br. at 69-76; AEP Ohio Reply Br. at 31-34.) Indeed, sueh an offset is tun'easonabPe

because n.onm-si3:opping retail czistoiners do not receive s«eli an of#`set. Moreover, the C.onrulission

determined that a cost-based iliechanism slio-ttid be adopted; therefore, %naputing a hyper-inflated

margin conflicts with the Ccmrr;ission's stated intention.

If the Cozxunissian does ^ ìn.d it necessary to offset the eiiergy credit based on OSS

mv'gins, it should certai.n.ly not appropiiate the margins retained by AEP aluo that are

independent o#'the capacity supplied to CRES prQviders. CRES provideis and their custonaeis

should not have an OSS inargin credit when retail ctxstozners do -not. fihirs., if the eiiergy credit

in.ust accozmt for OSS u-iargins, only those attributable to "fi•eed up" energy associated witii the

capacity being sold to a CRES provider should be irt.cluded. The energy credit should not also

confiscate A.EP Ohio's traditicsn.a; OSS n:iargins, which exist independent of any sale of capacity

to CRES providers. The Com,mission's July 2 Opinion and Order, however, disregarded.AEP
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Ohio's arguments on this poia.rt and unreasonably adopted auenergy credit which strips fi-om the

Caiitpany its tra.d.itioaial OSS revenues without meaningfully addressing, these objeetious. This

error should be corrected on reheazing and, to the extent any OSS margins are inel-a.ded as an

offset in detenDiuiug the energy credit, only those anargins actually attiibutat3le to "freed uV"

eiiergy shQUld be used.

Ir. The adopted energy credit iynpirted aftetanrral rtrcrrlret-brzseal
tatrrrgzra c`ftributable to 100% of tlee non•shopp̂prrcg load and
gncMt►rated tltaat irata rlte energy credit to offset the rlrtargefar
shopping load, wiirclr not anlv creates an rtnreusanable atrd
tantawfut srsbszdy, but also cc►nfscates tlaargiia tlt at AEP Ulrro is
afttharized'tQ retcrirt tlrrvugh its SSO ratQs.

The C'ommissiou's adoption of Staf€/EVA's erz-oneous energy credit in.ethod6iogy also

inappropriatety attixbutes fictional rnarAet-based margin to I00% of nonshopping load and

incoiporates that attribittioiz into the energy credit to offset the capacity charge for CRES

providers. Specifically, Staff assumed that 1000n of the retail energy margii;s that it im,ppa7ted are

available, and Stafftised them to offset th.e cost ofcapacity fiernistled to CRES providers. As the

Company expiaiiiect in post-hearing briefxug, this was patently tmreasonable, and the

Coinmission's July 2Opiniou and Order, which adopts ttias naethodology, is likewise

uzueasonable.

As an initial matter, Staff did n.ot explain why My, Iet alone why all of its inipr€t.ed retail

SSO margins should be co-opted for the benefit rsfCR.ES providers. The improper inzptttation of

100° o non-shopping margins abo mathematically dilutes the impact of the Pool, based on an

arbi€rary and capricious i.uciusion of nan-slrapprng rrrar-gira in the ertergy credit calcttlatioza

Telating to the price of capacityfor sltoppzrrg lorad. AEEF ®liia's SSfl pzicitig has been, and is

treing, establisiied tht-ough sepaf.a;te proceedings i.xxvolviug the distinct ESP regulatory regime;

SSO pricing and SSO margzm therefore have no place in the energy credit calculations related to
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shopping load. (Id. at 74.) Thus, the Conuussion.'s decision adopting Staff s i.tnproper

methodology tanlawfully confiscated non-shopping SSO reveniies by camrninglir3.g thezn with

OSS margins used to rlevelop the wholesale capacity charge for CRES providers. Iu addition to

violating the FERC-approved Pool Agreement and the Federal Pawer Act, the C°ommission's

adoption of a methodology that funds a capacity chai-ge +3iscowrt through the use of SSO

reveuttes also amoiaats to a, subsidy of a competitive sezvi:ce and, therefore, conflicts with Ohio's

energy policy and basic econonsic principles.

c. T1ie adopted eiaergy credit rfnlopfullyfails to reflect oper•atiora of
iXre F^';RC-appraved Pool in its irylcr.#ed etzergy cretlit.

In addition to tlie pcg^verse impact tIiat the Comnrissiosx=adppted methodcrlagyof iruputi:n5

1()0°o of €ioa-shopping SSO margins as an offset ta CRES previders' capacity costs has in

improperly inflating the energy.cred.it, the methodology also utAa.wfii.iiy disregards the correct

oppe;ition of the FERC-approved Pool. Company witaess Nelson explained that.fmptYting non.-

shapp.iiig S 8O energy i3aargins as "Retail Margins" and then providing I04% of that niargiri to

CRES providers effectively increases the Iv1L.R frozn an actual 4(3°/a (the level that AEP Ohio is

required to retain cairder the Pool) to abozit 92% (a level not pepir^itted by the Pool). (AEP Ohio

Ex. 143 at 10.) This approach greatly overstates the smotint of ruargiu that AEP Ohio can retaizi

under the FERC-approved AEp Pool Agi-eeruent and proviE€es a windfall to CRES providers,

particularly at the low level of sllopping tha.t Staff has asswned. (IcZ at 10-11; AEP Ohio Inztial

Br. at 73.) The Pool is under the FERC's jurisdiction and infi.-ingemea3.t upon its operationis

preempted by federal law. (See AEP OhioEx.14a at 2); Mrs.sissfppi Pvwei• & Light, 487 U.S.

354, 357, 108 S.Ct. 2428 (1988); -kraerr'cnn Electric Power Service Corp., 32 PERC ¶ 6I,363

(1985), In substance, this flawed metlieid co.z'zfiscates revenues frozu AEP Ohio's retail SSO sales

and uses them to subsidi2e CRES praviders through a lower wholesale rate that they pay to AEP
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Ohio for capacity. (AEP Ohio Ex. 143 at 6,11.) This fictional imputation and retention of

energy Ynar:gi.ns ftuther, and szibstantiallv, inflates AEP Ohio's retained energy margins and,

uI#iw.ately, EVA's proposed eiiergy credit. For this reason too, Staff's flawed energy credit

methodology should be rejected an reheazbg:

7. EVA's estimate of gross margins that :AEP Ohfo,%1I1 earn In the June
2012 lhrvugh May 2015 period are overstated by nearly 200%, as
shown by AEP tvituess Meehan's alternative calculation of foreeast
gross margius.

For the foregoing reasons, EVA's flawed snptits and approach resiltted in a grossly

overstated energy credit. Should the Coman.issian agree to rehear this ca.se, and shotilci it

continue to adhere to the view that an energy credit offset is appropriate, theii the Coz-apariy

suts:nuts that AEP Ohio witness Meehan's supplemental testimony provides a defeasible and

accurate alternative calctrlation of gross margins. (AEP Ohio Ex. 144 at 23, etseq:) Pages 66-68

ofAEP Ohio's initial post-tzearing brief sunnnarize the documented, traiispaz:eiit, and vmifiabIe

approach that 14fx. Meehan took to assess the gross inargizas tlzat AEP Ohio will earn, frorii June

2012 through .May 2015. The transparency of Mr. Meehan's agproacb wasconfirned utider

cross examination, when coujzsei for IEU asked Nlr. Meehan to explain each coiium of the

hourly caJeidations pezfoxmed for each generating urait. (Tz: XI at 2725-3I.) If the Coznmission

compares Nfr. N€eehan's exhibit ETM-R2 against EV.A's estimate of gross margins (EShI-1), the

Conmi.issiou will see that EVA's estimate is nearly 200vo higher than Jllr. Meehan's more

objective and acccuate estimate ofreaiizahle nx.argins

R. At a minimum, the Catamissiart should conduct an evidentiat°y
hearing on rehear'mg to evaluate the afcr.rzracy of EVA's enexgy et°edit
compared to actual resnits.

In Iight of the foregoing fundanzenW errors in Sta`f's energy credit, the Commni.ssitrn

shoiild grant reheaiing and hold an evidentiai-y hearing for the purpose of testing the validity of
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EVA=s energy credit methodology against acttgal data. R. C. 4903.10 empowers the Comnaission

on rehemixg to hold an evidentiazy hearing and accept additional evidence inta the record. A

hearing should be conducted i.n order for the Commission to evahtate the extent to Nvhich EV.A's

methodology grossly overstates the Company's energy margin. Newly available information

cozifums the uiacctu-acy o'LEVA's forecasted energy credit compared to actctai restilts; and the

Company shorild be granted the opportwiity to present that evidence at a hearing for the

Caznmtission's consictera€iozt oii rehearin.g. In support of tWs rec}tiest, the Coinpany makes the

followiizg proffer: AEP Ohio's actual energy m:argins for the rnontli of June 2012 were

$11,249,211. EVA's forecasted eo.ergy tna.t-gius for the same month were $36.I28,311, -more

than tliaee ti.n}es higher than the Company's actxial niargius. For the month of Jime 2012 alone,

EVA's methodology results in an energy credit that is overstated by $91.51Wi1V-ciay.

Provisional data for July confn-tzs a sirni3ar degree of error in EVA's projeetions. The

Commission should gant reliearing and l3old azi evidentiary heazing to accept additional facteial

data to date regarding. and to addiess, this gross overstatement and iuaccuracy.

C. The Commmissiou's adoption of an energy credit that incarpprate.s actual costs
from the 2010 test period aiatl then imputes r cvenues that have no basis in
actual costs €reates a state compensation mechanism that is
unconstitutionally confiseatory and that results In an uneonstitutional taking
of property wi.thoutjust compensation.

The Commission has acknotivledged that "traditioual cozxstitutio-nal Ia-vv questions are

beyond [its] attthoriEiy to detertnirte."' Irr the Matter of tlae Applicatiota of f Cohratrbia Gas of f 4lrio,

Itrc.,for- Approval o, fTar^, f^{'s to Recover; 27-trozr.gi'z an Automatic Adjustrrrerrt Clause, Costs

A.ssocictted witlt the Establishment of nsr Irifrastrntemre Replacetrrent }'rogranz and, f'or ApprovaZ

of C'ertrrirt Aecoatrrttctrg 1"Yeatttrerit, Case No. 07-478-GA-T.TIJC, Opinion and Order at 14 (April 9,

2008). Even so, out of an abtrndance of caution, the Company is ftarther including i1a its
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Application for Reheating such argtiments as might be made to a reviewing cotnt, in the event

that the Conwa.ission denies the Company's .Apphcatiou for Rehearing. R.C. 4903. 10 ("No party

shall in any court ztrge or rely on any ground fox z'eversal, vacation, or modification not so set

forth in the application:";}. Notably, the Comniissiosz has considered the merits of constitutional

clairns on reb.eaiing before, as it did in the Colurrrbra Gas matter cited above (re,jectzng an

inteivenor's impai-€rzent-of-contracts claiui). Of course, the Commission sliotild adjudicateeases

in such a way as to avoid crinstitutiona.l izTu°nuties. In any case, becatise AEP U.hio may need to

seek judicial review of the Commission's 7Wy 2 4pizixon and Urder for canstitutioiial defects, in

the event that iztadecittate relief is obtaizied from the Ctarimission on rehearizzg, the Coizipauy is

euslu•ing that it preserves here its claims that the Comniissiorz's Opinion azx€i Order violates the

Caoipany's coustitiitioraal iieats in distinct respects.

First, the Opinion and Order violates the Compatry's rights zruder the Due Pracess. Clause

of the United States Constitution becaiase it is confiscatory, uujirst, and unreasonable uzider the

"end ros{ilt" standard ai-tictglated by the United States Supreme Court in Fed, Po,ver Cor7irra, v.

Hope Natural Gas Co., 320 U.S. 591 (1944) and its progeny. Second, the Opinion mxei Order

results itz an iiuconstittitiaiial reguIatoiy taking ofthe Company's property without just

compensation, tinder the "partial taking'> standard set forth Yis. Penn eentral T'r arasp. Co. v. New

York- City, 438 U.S. 104 (1978) and its progeny. These constitutional theories suppo.rting

ruodificatiozi of tlae Commission's Order are set forth separately in greater detad beiauT. If'tbe

Commission agrees to rehear Us case and modify its Order as the Conipan.yrerttrests herein,

then these pressi.-ng constitutional issties inay be avoided.
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1. The Commission's Order is confiscatary, unjust, and uureasorrabIe
under the "end result" standard cifBt'vpe.tYaturrcl Gas.

The Due Process Clattse of the Uizi:ted, States Constil€tbori pxevents states .frorn making or

eufarciug ariy law which wv€dd deprive a perstin of property without diie process of the Iaw.

According to the United States Supreme Cotitt., wl-ieu iegptatory price coiitrtils prevent a utility

from realizing a reaso.uabIe rate of ret€uu, those price controls are coitf'iscatory and, tberef€si:e,

€dol:ate the I.lii;e Process Clause. Fecl. .I'niver Contr:rt. v. Naturcil Gas Pipelit}e Co. 3 15 U.S. 575,

585 (1942) C"by Io3sg-standing usage in the field of rate regulation, the `&owest reasonable rate' is

one whzch is xiot coufiscatory in the cvz€stittitiozial sense."); Blziejield Water Jf''gr•ks &

7^^zproveiiretit Co, v. ,Pi,tb. Serv.. Conrr€r. of West T^'irginicr, 262 U.S. 679 (1923) (reversing an

a.dmii3:istrative ordei- presciibuzg utility rates beca€tse the rate Mculation uiidervalued the

plaintiff uti4ity's capital investments); CoWngtort & Le.:rrrtgatan Tur€apike R.R. Co. v. Sandford,

164 U.S. 578, 597.(18106) (holding that a p•resctibed rate is coiiftscatcsry if it "practically deprives

the owner of property without due process of Iaw:"). See alsa Fed. Pcrtiver C'o»rjn; v. Hope

Natzrr-crl Gns Co., 320 U.S. 591 (1944) (establishing aiz "eud-rest€lt" standard for reviewiiig the

coirst€t€iticinality of regi€Iated €id:lity rates). Fiirther, as disciissed separately below, the July 2

Opuxicau and Order res€zlts iu: an inzconstitutiona1 partial talcin; due to the financial i€iapact oii:

AEP Ohio's gencY-atioiz fwzctiou. (later to become the AEP Genco) that is providing the capacity

to stipport zetafl shoppi.iig,

In Hope Nc€trirrrl Gas, the U.S. Stlpreme Coiirt held that a prescribed utility rate is too

low, and thus violates due process, xi>ziess the "end result" of the rate on a utility is "just and

reasonable." 320 U.S. at 603, The Court provided ftirt.Iter gi,iiclauce.ciu this point:

From the investor or compazry point of view it is ixz€pos taizt there be
enough revetrue not only for operatiiig expenses bt€t also for ^.^:e
capital costs of the business. These incltide seMce on the debt and
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dividends on the stock By that standard the re€iuxt to the eqtiity
owner shocild be commensurate with rettans ©n investments in
other enterprises having correspouding risks. That return,
nxoi`eover7 shot-dd be sufficient to assure confidence in the financial
iutogxity of the entcipr3:se, so as to maintain its credit and to attract
capital.

Id. See also 13ltzQfieXzi Water Works, 262 U.S. at 692-93 ("a public util'zt}r is entitled to stich rates

and will permit it to eam a rettirn... equal to tlaat g-ezterally being made at the same tiine a.i*id in

the same general pait of the cotzn.fry oiz 'mvestments zu other business unde1takiags Evltich are

attended by c4iTespondiug risks and tancerta:ixities,"). CoiWs have confsxmed that the.Hope

Natatrcal Gas standard meaiis more than, merely preventing a utility froni g4iarg, ba.rk-nlpt. "Hope

Nrrttn°al Gas talks not of an interest in avoiding han.krtzptcy, biit an interest in maintaining access

to capital markets, the ability to pay dividends, and general fhs.anciai integrity. While coinpan.ies

ahout to go bankrupt woEAcl certainly see such a.nterests tlireatenerl; companies less iinix{in;eutiy

imperiled will sometiiares he able to make that claim as well." Jerso, t'er2t, PciKer & Light Co. v.

Federal EiietgiP :Regrrlataty Corrt,=rc., ts 10 FId 1168, 1180 (I3:C. Cir. 1987) (noting that "where,

as here, the Conmnission has reached its determination by flatly refusing to coiisider a factor to

wliich it is irudeniatiiy recittired to give some weight, its decision camiot stand."}

The Ohio Supreme +Coturt is familiar tvith the Hope Nerrrrral Gas standard, having applied

the test in multiple appeals from Cornniissian orders. In Dayton Power & LigJtt Co i^ Pub. Util.

Ganrrm, 4 Ohio St.3d 91, 447 RE.Zd733 (1983), theutil;i:ty filed an application fora rate

increase. 1.tze Comnaissiori denied the utility's requests to aincartize its ir4vestznent in a cancelled

povver pant. In its appeal to the ahio Supreme Court, the -trtility conteudeti that the exchision of

expenditmes associated with the cauceUation of the Killen Geueratiou Station amounted to the

confiscation of propezty tinder the Fifth and Focirteeu.th amendments. The Supreme tr'oiut noted

that the confiscation claaise of the Fi:fth Amendment applies to the states througlz the Dtie Process

46

52



Clatise of the Foui°tcenth Axzendmemt. 17ayton Ptnver & Liglrt, 4 Ohio St.3d at l00, n.9. The

Cow ultimately concluded that there was "Iittle evidentiaty support" for DPBcL's contention that

excltision of tlte• costs associated with tlie caucellatitn of KiJ:len Unit 1 gt3aranteed that DP&L

wot.td be unable to eam a "fair and reasonable i-ate of return," rejecting the zitility's invocation of

the confiscation clatrse. Ict. at 104-05. The Suprezne Court concluded that "the constitutional

cases rna^.e it clear that a successful challezige nzttst demonstrate that the rate order when

reviewed in its entirety falls outside the `broad zone oi`reasonableness,' and the `heavy btn°den'

of establishing unreasonableness must be borne by the challenger. Icl: at 105 (internal citations

omitted.) hTotablyr, in support of its conckusion, the Supreme Cotnt exaniined the record and

found that tb.e tttility "preecntecf no wiarYesses reiative to t1ie szihject and clid noz ctdr.ress the

matterBrr bs7e,f" dc3- at 104-0S (emphasis added.) TfitFs; in the.J3P&L case, the uta.lityratterripted

to prevail ozi the constitattioual claim xvi.thoitt any evidentiary support in the record:

A. decade later, in an appeal by the OltiQ Edz`soAi Contpaaiy, the Ulgio Sriprenze Cottrt agaux

concluded tliat the Conunzssaon's order did not resttlt in confiscation of the txtility's property in

violation of the Fifth and Fouiteentli< A.mertdtnets.ts. Ohio Edisoaz Cn. v: PifFi. Util. Coirzrrt., 63

Ohio St.-:;d 555, 589N.E.2d 1292 (I992). Ohio Edison claimed that the iend result" of the

Comn.issiQn's order was to set rates so low as to prevent the company from maintainuzg its

financial integrity, based upon its witness's testimony that the rate relief reqtFested in the

coznpany's application ($216 xniUion) was z#.ecessaty to maintain its debt ratingmd dividend

leveI. Applying the Hope Natural Ga,s lit3e of precedent; theStiprerne Coint noted that "a

balancing of i.nvestor and eonsiuner interests" is required to avoid con^'iscation. V+ritlz respect to

that balance, the Court uvted t}zat:

The Conuni.ssion cannot confitic its isaqtriries either to the
coinputatxon of costs of service or to conjectures aboait the
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prospectivc responses of the capital markets it is instead obliged at
each step of the regulatory process to assess the reqtiirenaents of
the broad p€€blic interests entsustQd to its protection
Accordixzgly, the `end result' of the Co€nmissicm's orders must be
meastued as much by the sttccess with ivb.iclt they protect those
interests as by the effectiveness witb wlsiclz they "maihta.in
credit and *** att€act capitai:"

Idr at 563, qrtotir7gPerrtsinri Basrrr Jrea .Rnte C'ave.s, 390 U.S. 747, 791, 88 S.Ct. 1344; 20

L.EdId 312 (1968). Uhio Edzson pxexzzi.sed its claitz.t ofcc€nfiscaticrn €€pon fo€u a1legedly

erroneous dete.rYninations by the -C'omniission: (1) the edE'ocation of deferred c®sts-, (2) the

exclusion of ceztain plant ihat was cl:assified as CNVIP when the cornpauy filed its application,

b€€t was later transferred to plant in sezvice; (3) the taking ofJudicial uc+tice of the gcrsthearinc

giice at which the coznpany's stock was tradin.g; a€rd (4) revisions to its traditional disconrited

cash flow model. Id. at 564. The Stipreme Co€u-t cozicluded that, beGa€€se it upheld the

Comiziission's actions with respect to each of these izadividttal determinations, the €ttility failed

the first prang of the IJP&L " HoPe IU-atzcrnl Gas standard and tb€€s co-Ld.ci not prevail in its

cor€stih€tionsl claims. Id The Supreme Court decided that "the record shows that the

cc€uimission appropriately followed the legislatively mandated ratemaking formula, through

whaich it balanced investor and consumer interests, and thereby set just and reasonable ratcs." Id.

at 565.

The case at bar is easily dis#in.guishable fE•om the .t7P&-:L and Ohio Ediso17 cases, where

the Supreme Court rej-ectedthe €.ttilities' confiscation claims. Aithou'gh the tttility in the 7'̂P,&L

case "presented no ^.vitnesses" reiative to the confiscation issu.e, the record 1€ere is replete with

testinzony outliuiz.ig the unreasonable and confiscatory results of the Commission's decision to

adopt au energy credit t}hat will ass€redly result in a faflt€re to compeaisate tbe Com.pany for the

48

54



ernbedded costs of capacity,6 And although the utility in the DP&L case "did not address the

anatter on brief," the Cornpaz3.y here addressed the coufiscatot'y nature of the i~•'oirmissiozt's

energy credit and the potential capacity cost outcomes at length on hrief:' And although the

utility in the Ofaio Eclhson case failed to prove the unreasonableness of the Conunission's

deterniiitatioris, the Com.payty llet•e is asserting (and will prove) fundamental errors: far different

than those at issue in ttiat case. As the^ arg-turients above relatcd to the Corsuzlission.'s energy

credit demonstrate, the Company has surely met its btirdeu to prove the t.tureasonableness of the

Conut.xissian's cleteti.uittatian to adopt Staff's flawed energy credit, and the confiscatory effect

AEP Ohio witness .Allen, for example, rlestao.nstzated that a decision which forced the Company to
provide RPM-priced capacity ta CRES providers wotiid caiise AEP Ohio to sarff`er siprs%ficaut fcnazaczal
haim. ('1'r_ I1T at 677; AEP t3hio Ex. 104 at 3-5, ilx. 4VAA-1; AEP C1YSio Ex.. 142 at 21-22, Ex. WAA R8.)
Incteed> Mr. Allen testified that financial 1}ai-m to the Company is implicit in any requirement that it
provide the use of its assets at a rate below its costs: (Tr. ID[ at 697-98.) Even some intez-vetaor wituesses
testified that t•ates slaotttd tiot be confr,scatozy, such as RESA witness £tzngenbaeli, who agreed that
confiscation Nvouid nccw if AEP Ohio incurred costs that are not being reimbnr-sed. ('F'r. IV at 802. See
aPso Tr: 'VT at 1271-72 (witness Kollen ccrncedin- that a 7% ROE is either coascatory or bordet-ing on
coitfiscatory)) The Couunissiou itself, in its 3ialy 2 €3pinion Order; agxeed that `it is ziecessazy and
appropriate to establish a cost-based state compensation mechanisai for AEP C1laio. *** The
Conun.issiozz's obiigataaai tmder tracti.tAona3 rate regularion is to ensi.ire that the j€uisdictions.t i3tilities
receive reasonable compeusation for the seavices tiiat. taey reuder. We conclude that the state
compensation m.echmtissu shotzid be based on the Company's eosts." 3iil.y 2 Opinion and Order at 22.
The Comtnissioa furtiier agyeed that "RPR14jased capacity pricing Woiild Ii6 instifficient to yield
Feasouabie compensation for AEP-[?hio's rrovisiou of capacity to CRES prpvFders iri fuifYllmetzt of its
FRR capacity obligatioAs." (7d. at 23)

'(SQe, e.g., AEP C3Wo Initial Br. at 4 (°`tss.t a na.inimum ifthe energy credit is to capta.are the OSS mar. giris
attributed to `freed up' energy associated with, the capacity beitrg used by a CRFS protficier, it should not
also co7afi.scate AEP Oh.io's pre-existing tracii.tianal OSS xnarg'm that are unaffected by the sale of
capacity to CRLS p.oviders.'.), id. at S("One partzctilarly egregious error was that ETJA. iuxputed a
fic,̂ tiotaaI n.iiaa.ket-based rnargir atmbntable to 100°/a of the nou-shopping load an;i incorporated that iuto
the eiiei-gy credat to afl'set the charge for shoppzng Iciad, which not uzily creates an unreasonable and
un.lawfta sui;+sidy bta[ also confiscates margoin tfiat is atithorizec3 for AEP to xeiaif} under SSO rates."); ih
at 21 (cliscussii.ag the coni"iscatoiy result of orderirag AEP Ohio to ina; 0le CRES providers on the RPM-
based price for capacity.); id. at 27..2$ (discussing the f'inancial hai nu tlzat c+rould result if RPM pricing is
retained in fiA1 or in part-)- See nlso AEP C3tu.o Rep1v Br. at 8(notingtl3at RPM-based rates woktlii
iuxdezmiue AEP Ohio's abiiity to attract capital axtd ezsitre the availability to cFistoruers of adecigmte,
reliable, safe. efficient, tzondiscrianinatory, and reasonably ^i iced retaii electric service).}

49

55



that those determinations had on the non-coxnpensatoty capacity charge established in the Order.

Accord, K11''Errergj^ Int: v. C'irv caf.8rohen Bcns, efa1., 244Neb; 113: ), 505 N.W.2d 102 (1993)

(Nebz'ask-a; Supreme C.ow.`t holding that rates set by mun:icipalities were confiscatory a-ad tieprived

stippl.ier of property withottt due process of law when municipalities adopted rates based bir

earoneo4rs assumptions ofpz-oduct reventte and traz3sportation revenue, and the combined effect

of the erroneous assumptions ^.vas to "decrease the reftu-n orz KN's equity to a level beioiv that

which investors coarld eai-n from investments in other similar businesses"); PotorrrcrcElec. Power

Co. v. Faib. ,Serit. Corrrztr., 380 A.2d 126 (D.C. Cir. 1977) (holding that rate order was unjust and

uureasonable since it deprived utility of oppotftiuity to eam a fair rate of returu, based oii

ianpzoper disregard by Coiu:missioia of relevant data and other methodological errors.) In

1'otoniac .Electric, the D.C. Circtiit coixclucied that "by arbitraiily disr'egarclin:g actual., historicak,

and iuzcontroverted data siibmitted as evideiice by 1'epco during the extended ccrzirse ol'#he

hearing, the Conmiisszoli all biat gtiaranteed that the cornpaiiy would not be able to approach

earning the rate ofretuzxz it atttlxorized." IIJ, at 133. The Z'otoi-itac Electi•ic cetu-t ordered the

Comniission, on remand, to caledlate iuadified rates based on updated data. lel at 147-I48. The

Company is confident that, mzless reheaxisig is granted and the Comiuission addresses the scri,otis

flaws in Staffs energy cxedit, the Supz•e.n3e Court {oz, anntber fosttni with appropriate }tui.ssdiction

over the Company's constitutional claims) wiil agree that the.Coznmzssiou has ufflawfully

confiscated AEP OlZio's propei-ty in violation of the Fifth and Fourteenth Aiu.eiidmetits.

1. The Comx^i ìssion's C3rdeiresults In a-aunconstitu#lonaIpartialtaktng
of AEP Qhi®'s propertvwithoutJtast compensattonutrder the,Pertri
Central standarci.

The Fifth Amendment to the U,S. Canstitation provides, irz part, ..nor shall private

property be t^;.en foi public use, witboutju.st comperasation." T4ie U.S. Supreine Coust has lxeld,
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that the Fifth. Amendment's takings prohibition also applies to state goveaizments tliroiigh the

Fourteenth Ameza&meut. C'liiccrgo B. & Q. R. v. Clricago, 166 U.S. 226 (I897). Although the

Takings Clause is traditioually implicated in cases invcalvizlg the acmal appiWalation ofpliysical

property, the U.S. Supzeni-e Cotu-t has recoguized that gov emaa.ent regrr?ation is also a taking

when the regulation "goes too far." See Pennsylvania Coal v: .4fahgit, 260 U.S. 393; 415 (1922)

(holding that a stattitc restricting the exercise of coal mi,tuug rights was a takin; because it had

"nearly the same effect for cvnstitiitional pxuposes as appropriatuig, or destroying" the property

rigl3t at issue).

In order to sticceed on a claim wzder the Takings CIaiise, a party futast establish first that

it possesses a constitutionally protected prvpezfiy iiiterest. .Ruclc-els3Pazis v. Monsanto Co., 467

U.S. 986, 1000-01 (1984). 'I'his is easily done here, because the United States Supreme C'owl

has previotisly cot;cltidert that a utility provider's reveniie constitutes a protected property

interest. See :Utiqtjesrre Ltglrt Co. v. Bczr'asch, 488 U.S. 299, 308 (1989) (liolcling that if^: utility

rates do tict "afford satfficient c©tnpezrsa;tion; then state lias taken the use of txtilitv progeity

without paying just cc.tupensatioif" i.ra vzalat%oia of the TalCiztgs Clause). Where a zegtflatiou

depziveslmoperty of iess than 100 percezat of its ecanotu.aca.lly viable use, a eocn-t must consider.

(I.) tlze economic iinpact of the regulation on the claimant, (2) the extent to -vvhiclr the regtrlatzon

has interfered with distinct investment-backed expectatious, and (3) the charaetcr. of the

gaVerrn^nIeDtal actiolz. .Perin Central Trrrrrsp. C'a. -,^ New Yor4° 04=, 438 U.S. 104,124 (1978).

The Ohio Strpreme Coun has discitssed the ,l'enPa Cer-tta crl test as it relates to claims of

pmti.al teg^tiatory takuzgs. E.,^, Kcrrr.tres v. City of f Crftci.rapaati, 38 C31^oSfi.3d 12, 526 N.E.'^d

1350 (1988) (citing Penn (7e; ttral in opiuicitt hoidiug tha.t mamicipal zoning oiciinanre c,hauging

zdr€ing ciassificatiota from industrial to rivert:ront constitutecl im.pez^issible 14 ling, as applied.)
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In Strzte e.x rel. R.T.G., Itae. v. Stcrte, 9$ Ohio S1.3d 1, 2002-Ohio-6716, for mmple; a miFiing

coDiparcy (RTG) chalieaged the State of Ohio's designation of 833 acres ofpropeity in which

RTG ouiied various interests as utzsi3itable for mining ("USM")< The Sttpt:ei.uc Court noted that

the.l'enfr C"errti-al standard applies when xegulafiiou depiives aprogerty ownerof less than 100

percent of the pr®peityy's econoniicallybeneficial gase. Id. at^ 35. 'Ihe Cot€i-t concittded that,

because urin:erat tights are recognized tuxder Ohio law as sepat-ate and distinct property rights,

and because the state's "unsuitable for ini.ti,izr^„ desigttatiou prevented RTG fic,m nii.t:linb 1.3

itaillion tons of coal (and rendered atafiiing oirtsid.e of the USM-designated area economically

impracticable), the designati.oq resulted in a categorical taking, even beyond the paatiai taking

type of claim recognized in Perrtz Ce»h al. Id at r 57. Other couils have agreed that csrd.ets of

state public utility commissions affecting utilities can asnouzit to ixupermrssible partial taii.uigs

t7zxtler the Penrr C°erltral test. E.g., Pzrb. Serv. Co. ofIt%e-rv Hairrpsliire V. Are;v Hampshire Pilb:

Util. Cotritri., 122 N.H. 1 U62, 1471-73, 454 A.2d 435 (1982) t-New Harupsliire Stiprenie Coiirt

citing Per2rr Central in support of its hoIdingthat PUE", order placing conditions trpon the tttility's

future issuazice of securities restttted in an unconstitutional taUzg ivititottt,jirst comgematiou.)

The record liere is replete with evidence suffici-eztt to satisfy Perirz Cerrtr•al's tlu-ee-factor

test; Multiple witnesses have testified in this proceetiing to the severe ecgnotni.c effect that a

non-coznpet3satoiy capacity piice will have upoza the Cozupar?.y.g The Commission itself found in

tSee, eg_, AEP C31izo Ex. 101 at 8(M-. MurzczirLAi testifying that `jtjhe iuVact on AEP Ohio's ability to
be compensated for its costs lrac become significpnt due to the trend in RPM auction -prices, as well a.s the
gowtli in sutrppi.ifg by AEP (?tuo custuviers whose CRES providefs take advantage of the capacity
supplied by AEP Ohio as opposed to supptying their ow=_z capacitv."}; rd. at 9(uoting that a2:ignitsg a state
compensation rnechanisFn with the PJM RPM price would tu3.dc.rrtu:u the C'oiripany's ability to pratiide
customers with reliable and adequate service.); id, at 16 (noting ttaat.AEP Ohio "is natreceiving adctttiate_
compensation for performiaz^ its FR:^ capacity obligations, aiid the gap between its costs and the
conipmsatioii for those costs is iucieasisig at an alazYni.ug rate. The faiWe to zecover just and adeqttate
compensation is threateniztg AEP Ohio's fuaancial stabiFity ,.. .Se.e also AEP flbio Ex. 104 at 3 &
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its Opinion and Order that RPM rates were "substantially below all estimates provided by the

parties regardizzg, AEP Ohio's cost of capacity,"utti iveiit on to fmd that under RP'i.VI pricittg AEP

Ohio "may emn an unusually low retuin on ecitiity :.. with aloss of $240 willion between 2012

and 2013." July 2 Opinion and Order at 2"a. And in the relatec3 E-S}' proceeding, the Compaiiy

demonstrated in the record an.d un its post-hearing briefs the veiy troubling coiisequences of the

Com.missioti's July 2Opizzioii and Order, saying:

At this point, given that AEP Ohio zntould only be permitted to
charge RPM pricing to CRES providers tuzdea the 10-29?9
cieczsxon, the impact (excltiding cojtszderat.ann of the additioiiai
aceouatitzg deferral that inay eiid tip prmiding net cost recovery of
up to $188IMW-day) of RPM pricing witttout the RSR yields a
prctjeeteci 1.1% ROE total company i.n. 2013, with a loss to the
generation function. (A..EP Ohio Ex. 1.51 at 11.) Further, the
compag -a6le projeetecl ROE associated with the S1MfiV1W:day
rate adopted in the 10-2929 decision(aizsent an RSR) Avould be
only 5,9°f4 for 2013. AEP Ohio has already addressed additional
finau.eial hum scenarios in its initial biief (at pages 43-45.) Even
moie clishitWrig, as discussed iu its initial brief, is that these
projections invc►lved negative or barely positive return,s on a
genexatian function basis. (AEP Ohio Ex. 15I at II-i3; Tr. XVII
at 4879:)

(AEP Ohio July 9, 2012 Reply I3riefin Case No. 11-34b-EL-SSC? at 29) (emphasis adc€ed;

inteinai footnotes omitted) Atthougli some intezveraors took issue with these predictiozzs of

financial harm in the ESP case (xviih FES, for example, contending that AEP Ohio uses fmanciai

Itazm as "code for receiving less revenue than AEP Ohio would like to receive"), AEP Ohio

Ex. WAA-1 {Mr. Allen prepared an estimate of.AEP Ohio's earnikgs for 2012 and 2013 tmder the
sceaarlo that AEP Ohio was only able ^o charge a rat:e for its capacity that was equal to the RFM, pxiee;
cozacluctingthatearazings wori2ci beS3441UI in 2012 ivitla a ROE of7:t°6 and $109M in 2013 with a RQE
of2<4`;.) See i:!so 'Ir.'V at 802 (RESA -witness Ringenbach coztcedirig tlsat rates would be confiscatory
if AEP Ohio incuned costs that were r.ot tseisz^ reagubursed). See also Tx. ZII at 677, 697 (Ma:; P:1teu
testify^g at hearing that a decisilontivhicti forced theCom.pauy to provide RPM-pxiced capacity to CRES
providers would cause AEP Ohio to suffer siguifzcant f.iuancial hazna; an.d that financial harm to the
Cozapany is implicit in any requirernerit that it provide the use of its assets at a rate below its costs.) See
also id: at 701 0-,fr. Allen testifying that if the Ctim.tsazzy is required to provide CRES praviders with
capacity at RPM, the Company's eamirags would suffer a$24{JIwiI decrease between 2012 aiid 2013).)
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noted tlzat the only evidence FES offered in st2ppo;l of its claim was that the Company eamed

reasonable rehum:s ^vheti chargirrg.RPM prices in tlze pn.st, whe7r energy prices were high, RPIv:f

capacity prices were many r.ntrltiptes higlter, and shopping levels were low. {dd. at 30, citkp" FES

Itd.fiial Br. at l 13-11 6.)

There is also cosnpelliug evideuce that the Comxui.ssion's faihue to imstitigte a: state

compensation riiechatiisnl that will cotnpensate the Company for the ti-ue embedded costs of

capacity will inteifere with AEP Ohio's distinct invesnaierit baeked expectatiozts.g Ixideed, the

Conmzzssion can take notice of the fact that, in an iniraecliatc resgoztse to its Opinian attd C7rder,

Standard & Poor's Ratings Service iss;.ted the ft}l€owing state.}n.ent the next day, on July 3, 20I2

regarding the impact or}. AEP Ohio's credit rrietrics:

[^n the longer term we believe this change will likely erode credit
ctttality. We would cofisider deferrals of changes in capacity prices
to be unsuppoz-tive of credit cii-}ality because crish flow would
elecline, aarri could resirlt in ftmncial measures incotisfstent with
the cui7•ezat rating. In addition, ttic bitsiness tisk profile of the
catrkpa.ny is pressured as it transitions to ail Ymregt.tlated model for
gezxeration i.u Oiizo.

g See, e.g, AFP Ohio Ex. 10). at 14 (,Iylr. Mpt}.czirski testifying that cost-based compensation for capacity
would "provide the investment community with niore certaiuty, eliminate some geguIatary:risk, and
ensure sustAined investizaeart withuz the state of C1iti.e. 'Wjithaut the Coznroissiou's sti}port of ati
appropriate and reasonable cost couipensatiun mechanism, it would be imprudent and i.rrespousible for
AEP C3kaia to invest long-term capital in au tuaciear, u.iistable cost iecciv epy environrrYe}3t." ) See celsa id. at
13 (Mr. Munczinski qrrotiarg ihe Co3nnrissiarl far the proposition that "PJM's nties do nr,t iec:oggize the
need to recover rmozrable uivesrtnent costs nor the timely repaysnent of cte6t - bed rock pi°inciples
required for fmaucing an irtdnsh-y as capital inteiisive as the eIechicaty indushy.'); ici. (W. Ivtuuczinski:
again quoting the Coitmission for the proposition that `^Generator owners cannot iong swiive oia
xecovex-y of the sir4t rua xnarginal cost of esiefgy aloyiU, bttit matst conszstentiyrecover sonie of their I,ong
iirfa marginal costs as ujell.") See also AEP Ohio Ex. 142 at :21-22 (M-. _Uen notin,g that tile Company's
ROE woittd be a reasoikabfe 12.2% in 2(}13 if the Coxunzission allowed the Company to recover
$355,72tIV.iW-day in capacity claa.-rges to CRES providers.)
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(St.atidard & Poor's Research, July 3, 2012, available at: wFVw.staia.dardandpoors.com:)'4 In the

ESP proceeding, AEP Ohio witness Dr. Avera predicted precisely this kind of negative reaction

from the fma:u.cial community, say'tng:

So I Unk the Commission should properly be on notice that the
investment coizutiuuiity is concel-ned, aa-id that means that to put
money in tlzis company investors need liigher cosupensation. Aiid
if their conceiits hecon7e more Prououu.ced, it could, in the
extreYne, lead to an inability to raise ^imds to make the capital
investment that customers need in order to keep the lights on.

(ESP Tr. XVII at 4725.) Aizother ESP wittiess for the Caznpmy, Renee Hawkins, testified in

detail about #Inee inajor rating agencies' reactions to the Comniission.'s decision to revoke the

Stipulation that had previously resolved the capacity charge issiie; iticitading 5taa;dard & Poor's

Febxiiary 27, 2(}12 Bulletin cautioiiis►g that "credit cltiality cottld erode for some utilities if any

transition decisions *** disallorv recoven% ofprzrdentlv zncrtr°t•erl costs, or lead to extended

Peiiods of sttppressed returns and weakened credit metzics." (ESP AEP Ohio Ex. 102 at 11-12 &

Ex. RWI-%5 (eznpliasis added).) Based on the record developed:jointly in the related capacity and

ES.P cases, it is beyond any seriotas dispute that the Cormixission's Opinion and Order here,

uziless niodifted, starely interferes with AEP Ohio's distinct itivestgnezzt-hacked expecta:tious,

;c azl 7u.ty 13, 2012, OCc filed a auation te stae the Standard ,5:. Poor's Researeh attachment to the
Coznpany's post-heaifttg reply bkief. On July 18, 2412, the Company responded to C!CC's motiopt by
noting. r`nter alia. that the Coznmissinn previously detaied amotiou to staik.e simflar fuianeial reports
appended to Company witness Hawkins' pre-f^led testzmony. The Company fiu-ther noted that the
Standard & Poor's attaclunent was not being offered for the tnith of the matters asse.rted. (i.e, the opiiiions
of the iuvestcrrs), but instead to reflect iavestor reactions on the instability in the reg«Iatory eiaviromiaeht
in Ohio and the impact of that on credit rathags. In any event; tbh^ Comuaission is +zot strictly tround by the
R-tites ofEvideiice a^.?d has s&cwed the adnmission ofheat say when appxopriate. I^, RE:. Olrio Powet-
Cojnprm}r, Case No; t i-346-Et-SSO; et al., Entiy at 13 (Uec. 14, 201R). IVtoxeover, aw3lysts' reports
such as the Stan(iard &- Poor's Research attachment are admissible under ttte"imrl:.et wi:oAs" exceptioit
to the hearsay zatlti. See Evid. R 803(17); see also Iv.t''cirt`ing Realty, Irtcc, r. Marks, Sth I>ist. N'o. 12296,
1986 WL 4647, *3 yApr. Id; 1986) ("ctedit reports ate held to be highly reliabte by Ehe bi2saness world
and shcrtald be adniu:tred where s3iciz reliability is n.at ctaall.enged.'")
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As for the character of the Commission's Order, the Commission has adopted a state

cQU.;ipe.nsa:tion mechanism that wili jit fairly coiupensa:te AEPahio for the actLaal embedded

costs of capacity, even while agreean^ that "the state compensation uzecha^.zisxr^ slaozrld be bcrsecl

ari tlae Contporru's costs." Jt-dy 2 C7piniots and Order at 22. The Comtnission's t3piuiou and

C)rcler, if imcarzected on reheaiin.o, xvifl have a signiftcant aud potentiaUy devastating ecouomi:c

impact oa A.EP Oliio. Tlxe C'ounusszon itself has recogaiized that AEP {3h.i.ohas co.tzunitted

substantial iszvestneuts to fulfill its FRR obligations and meet its obligation to provi.de an SSO.

For these reasons, md based on the par-tial taking doctrine set foz-tb in Penn Cesatrnl and other

cases, the Conimissian's Order unconstitutionally takes the Company's pxopei-ty tivi Iioutjust

compensation, and the Commission shoiild grant the Coinpany's Applicativzt for Reb.eat-uig to

address the Cornpa.uy's tegitinxate concertas arad to niod.ify its Order as state law and the

Cou.stitttition require.

U. It Was Unreasonable Auci Cnlatvfui For The Comm9ssion: To Adopt A Cost-Based
State Compensat[dn Mecbani.sm And Then Order AEP Ohio To Only Charge CRES
Providers RPyi Pricing Faa• Below The Cost-Based $188.88/VIW Uay Rate That Tlte
Commission Detex•mined Was Just And. Reasonable.

While the Coanpany disagrees with the $1 88:88r?vIW-day state compensation anechauism

that the Conunissiou established in reliance €ipon. Staf£EV'A's flawed and unreasonable eriergy

credit for the reasons discussed above, the Commission coirectly. deten,ritzed in its July 2

C)giuion azxd Order that °it is necessmy and appdopriatcto establish acost-based. state

couipensation mechanism for A.EP-dhio." July 2Opznion and Order at 22. SpecificAy, the

Comm.issimbeld:

We conclude that the stafe compeusatiou niechanisin for AEP-
t)hio shottld be based on the Company's costs. Although Stalfand
iiitefvenors contend that RPNt-based ea^acity piicing is Jmst and
reasonable, ive note that th.e record indicates that the RPM-based
capacity pricing has deczeased greatly since the Becember 8, 2010,
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enb.y was issued, anti that the adjusted RPM rate currently in effect
is siibsta.ntially below all estimates prmicted by the parties
regardiug AEP-(71iia's cost of capacity: * * * In short, the record
reveals tltat RAV-bcrsed capacity pricirxg ivoulcl be irrszifflcierrt to
yield stffciettt reasoktalsle catitpeiasationfor.riEP-Olaio's proxrision
of capacztv to CRES providers in f-r.t^Vlsnerrt of its FRR capacitcr
nbligatzcrrts.
Y(C Y;. ^

Therefore, with the intention of adopting a state compensation
mechanism that achieves a reasc+tiable oiitcome for all
stak-eholrters, the Comiuission dixeets that the state compensation
inechanisrn shall be based ozi the costs i.ncmred by the FRR. Entity
for its FRR capacity obligations * * * [,1

Id. at 22-23 (emphasis added). Despite its recggrtiti:ozz of a cost-based capaeityprice as tb.ejust

and reasonable state compensation meclianzsna, the Commission nonetheless deteirrtiued that

"RPNI-based capacity pricing will promote retail electric com.petitiatf " and "direct[ed] A.EP-€)Iaio

to charge CRES tToviders the final zonal. PJMt P,PNI rate in effect for the x-est of the RTO regiou

for the current PJM delivery yeat Id. at 23.

To accotizxt for the difference beMreeza tliepriee it cieteF-aiiued to bejiist and reasonable

and the fraction of that price it aitthoxized the Company to recover from CRES providers, the

Ct3I23.Illiss1t1t1 stclted:

[T]he Commission will auttiorize AEP Ohio to modify its
accami:ting proceclzu°es, pitrstiant to 'Sectiou 4905:13, R.evised
Code, to defer inciured capacity costs not recovered from CRES
provider billings dtning the RSP peilod to the extent that the total
ineuured capacity costs do not exceed the [$188.88lAffW-dayl
capacity pz-icirzg that we approve below: Moreaver, the
Co€z^iiissiort notes that we wiU establish an apprapiiate recovery
meebartism for such defezred costs and address a.iiy additional
fixaxiciat considerations in [Case No.] 11-346

The Commission's decision to adopt a cost-based state mechanism and then nonetheless

nrdcr the Company to cbarge CRES pr4viders RPxvt pricing was uttreasonable and tuilawf€il for
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the following reasons: (I) the Connaission lacks authorityauthoiity to deternnine tliat a cost-

based rate is just and reasonable and then order the Company to charge a r3.on-cosi-based rate; (2)

the Cojmitissiou's decision unreasonably failed to provide for a snechanisni to recover the

deferrals it created; (3) the decisioii ena'bles aiid promotes attificiak, uneconomic, and subsidized

competition at the C^inpany's expense; (4) it also unreasonably and unnecessariiy extends RPM

prxciizzg to CRES providers servi¢ customers who already shopped based oiz capacity priced at

$255,1YiVi7-da}=, and (5) the Commission umeasanably and unIawfi71ly relied aipon provisions in

R.C. Chapter 4928 after expivssly holding that that chapter is iuapplicable to AEP OMo's

capacity service.

A. If the state compensation mechanism is cost-based and the Commission
found AEP Ohio's cost of p^ oviding capacity to be $188.881MW-day, then ft
Is unreasonable and unlawful for the Comm3issi€tn to requit•e AEP Ohio to
charge anything other than $188.88I,MW-day.

The Canursission's decision to disregard its own determination that a$188.8811V1'Vv-day

cost-based rate is the lawful rate that the C;o€npauy should receive fi-ont CRES providers for the

capacity it s-ctpplies them aad ifzstead order the Company to siippIy CRES providers with capacity

for a fractioi3 of its costs is patently urfreasonabIe. As the Conuuissiau itself has noted, ilie

C'onuWssion is "a creatiire of statiate" and "may exercise only the authority conferred ttpog3 it by

the General AssembIv:" July 2Ophuon and Order at 12, c. itirlg Taragren v. .Pi€b. Uiil Cajrtrri., 85

Ohia 5t.3d 87, 88 (I:999). R:C. 4905.22 vests the Co:rmzissiorz with the authority to allow azt

electiic utilitv to coLteet only thosa cliarges that are "just and reasonable." Itdoes not authorize

the Cormi3ission to require a xiti3ity to collect less that a jtist and reasonable charge. Indeed,

nowhere in the Ohio Revised Code is the Coinnussion granted such authority. Accordingly,

because the Commission lacks statutory authority to reqtaixe AEP Ohio to charge Iess thaii the

cost-based rate that the Commission determined to be jtxst azzd reasonable, the Corsm-iission
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should grant rehearing and authorize the Company to cltarge CRES providers a rate equivalent to

the Company's full embedded cost of capacity.

B. It was wa.reasot3able and unlawful for the Ci}namissiou to authorize A-EP
Ohio to collect only RPM pricing and re^uh-e deferTaP of expenses ccp ta
SI88.88MW-day ►vithout simultaneously provi.ding for• recovery of the
shortfall.

As discussed above, the Comnaissiort's 3t,*ly 2 Opiau.an and Order limits AEP Ohio to the

collection of only a fraction of its costs of capacity and reqtiires defeffal of the Coznpany's

capacity costs above that price t€p to the Coznmission-cleteralir•fed $138.88thfW-day "cost of

capacity." Notably absent fiom the Opinion and Order is a provision aut:hoi-izixzg AEP Ohio to

fecover the arnottzrts clefe€red. Rather, the Coinnission states that it will establish "an

appropriate recovery rllechcrnr'stra" (see July 2 Opinion and Order at 23 (emphasis added)) in

another pz•oceed'uig that, as of the date of the Commission's decision in this proceeding, Ixad

atready completed Iiearing and initial post-leazxn:g briefing. The 3€rIy 2 Opinion aird Order does

iot1€Qivever, autl^or^e the Coizzpany to actuatly recover those c^efe€xats;

This treatment of the deferTals that the Gommussiau itself created is inappropriate and

anreasonable_ Tiiis fiagm.et•xted approach is ia€appropriate, especially because the two cases

iuvolve a Itosi of €txwelated iss-cxes and will be s€ibject to independent reh.eari:ng and appeal

processes. It was unreasonable to bifw-cate a sitzgle decision into two separate proceeda'ngs beiu,,D,,,

decided at different tizztes. Without the existence of an ESP decision that autliorizes recovery of

the capacity cost d.eferrals, the decision in this case to provide a d"zscotmt is €mreasouable and

€€rzlawful. The Commission should grant rehearing to reverse its decision creating the below-cost

di.scortnt and instead a€.€thorize the Company to collect its fidt cost of capacity from CRES

providers.

59

65



C. It is unreasonable and rtnlazvful: for the Commission to requ . ire AEP C3hio to
supply capacity to CRES providers at a bel+a-tv-cost rate to promote artificial,
uneeo^omic, and subsidized competition.

The Ctsmniissiora appears to have based its decision to reqture the Cotupa7ay to collect

only a fcact€oi1 of its costs of capacity from CRES providers on the belief that "RPM-based

capacity paicing will fniher the development in the competitive naarkcet" and "promote retail

electric competition." July 2 Opinion and Order at 23. tlnfozftmately, the Cotrapany foresaw the

possibility of such a decision. (See AEP Ohio Initial Br. at 1 8-19, 29-31, AEP Ohio Repl,> Br. at

12 ("In any case, if the Conmussion is to est-ctblish a cost-based rate, it shoxzld not redatce the rate

simply to boost slzoppitxg statistics - especially given the fmaircial Izux11 to AEP Ohio associa.tecl

u,ritka RPM pricing").} Nonetheless, the (rowrziissiou unreasonably and tznlaivft;lZ;r ordered that

AEP C?laio to collect ouly an RPM-based cl}:arge for the capacity it sttppIies to CRES providers_

As the Coanpa.ny demonstrated through witness testimony and post-Itew-ing briefmg,

RPM-based capacity pricing does uot,hing raore than promote artzficial, tzu^:ecoaioiilic, and

staLsidizecl "competition," and does not foster dmble, legitimate cotaipetitzon. AEP Ohia

witness Graves explained that adopting an RPM-based charge will lnrliice an ru3econon.uc bypass

apportluuty for CRES providers at the expense of the CottTany's custorners.azzd the Compaazy

itself, and an RPlvi-basetl charge wilt not foster efficient competition. (AEP Ohio Initial Br. at

18; AEP t3hio Ex- 105 at 7.)

It is amatter of basic economics that CRES providers will increasingly enter the znarket

the lower their price of capacity cirops -tliere is little doubt that iztarket entiy would increase

even inore rapidly if the Coffnpany were orclereti to charge iiuttung for its capaeity, That i.ucreasee

in "competition," however, is tusus.tainable. 1t wiII seive oirlyto create a xzmzket of free riclers

that likely could not compete if capacity were priced at a reasonable amount and will not foster
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the development of a robust and efficient market forcompetitive retail electiic service in Ollio.

(AEP Ohio Jnitial Bz-. at 18.) Sticlz artificial and azianufactitred "competition" for "competition,s"

sake does not benefit cdstomei-s in the long z^in aud; in fact, is likely to hann customers

(shopping and noushoppiug), .AEP Ohio, and the state economy. (See AEP Ohio Initial Br_ at

18-19, 29-3I _)

The Commission's Jaily 2 Opiuzon and Order disregards the hatxrzs to customers, the

Company, and the State as a whole that are likely to occtw irz favar oL flooding the mark-et witli

tunstistaiuable competitive retail electric senrice.. That decision is unreasonable and iuAawful and

sbottld be reversed and modified on re:hearis7g.

D. It was untReasonabie and un1awful; as vvefl as unnecessary, for the
Commission to extend RPM prielng to customers that atready switched
based on, a capacity pr:ice to CRES ProviElers of $25S1MW-cla;y.

In the July 2 Opinion and Order, the Comnn%ssion "direct[ed] AEP-Ohio to charge CRES

providers the adjusted fuial zonal PAI P:.PNf rate in effect for the rest ot'tIxe RTO region for the

ctinent PJM de3ivery year." July 2 Opinion and Order at 23. The Couinussitsn did so, as

disciLssed above, to "proniQte retazl electric competition." Id. Ii addition to the other reasons ,

discussed eLset^^=here in this application for iehearing, tlie Conmissian's decisior, was

unreasonable in that it #'aiied to accorin.t for the fact that a sigzii.ficaz}t ntmiber of customers

switched to competitive retail electric sercJice Nvheu the price of capacity was $2551MW-day.

As the Company exptaiited xn its post-heaiitig biiefs, AEP Ohio witness Allen

demonstrated, and RESA witness P:iugentaach coufwmed, that CRES providers have made offers

and customers have switched when at a capacity charge of $2551itff-d:ay- (AEP Ohio Initial Bx,

at 17-13) Thrts, retail electric competition was being pron.roted arcd was occm7ing at that price.

Tlzose contracts were never based on RPM pricing, and they xvere entered into well after this
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procees.iing conmenced; thus, there is no coneem that a customer or CRES provider entered into

such an agreement with the expectation the capacity charge would be based on RPM. For this

reasQn, it is tmnecessaiy for the Conm3.ission to intervene by vrdeiing that CRES providers pay

AEP Ohio RPM rates with respect to those retail contracts that were entered into based on

$255AT 1W-ciay pricing.

Ttlrotigh its July 2 C?pitijoll and Order, the Cag nsnissiati has created a significant A-vindfall

for CRES providers serving customers who entered into retail contracts based on $255NW-day

capacity pricing - to the Company's fmancial detriment - and there is no reciuirement or

guarantee that those retail customers tivillrealize a.ay financial benefit. NTow, imtead of receiving

$255:!ItSW-day for capacity sttpplied to the CRES provider serving a ctistotuer iinder stich aD

agreenieut, the Compaixy wiII receive anear-zezo RPM-based piiee and a steferral, which will

total less than the amotuat to which it was prevsotzsly entitled, and which has no recovery

znechaiiisin: This res4ilt is unreasonable a.iid iiidaurfzl. The Commission should cvzTect this

shortcomingg on rehearing and except f-com its decision any contracts entered into for which

capacity was pziced at $255/MW-day.

E. It was unreasonable and unlaiv£ul for the Camm:ission to rely criticaliy on the
policies set forth inR:C. 4928,02 aud: 4928.06(A) to justify red.ueing CRE S
providers' price of capacity after the Commission fouEUd that R.C: Ckaptei:
4928 does not apply to AEP Ohio's capacity charges to CRES p3r®viders.

.A.ddressiug IEU Ohio's contention that the Couzuussion lacks statutory atithotity to

approve a cost-based z-ate for capacity available to CRES providers in the Company's service

tez^ritaxy, the Cc►irzmissioxi stated that it is nat requu°ed to detennine wlaether the service is

competitive or non-cotztpetitive under R.C. Chaptex 4928 because it is not a retail service_ 3itty 2

Opinion and Order at 13. Specifically, the Comrnission stated:
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IEU"-Ohio contends that the Commission must detennine whether
capacity se€vice is a competitive or noncompetitive zetail eiectric
se€vice pursi€azit to Chapter 4928, Revised Code. Sectio€a
4928_05(A)(1), Revised Cocde, provides that co€€xpetifiiue retail
etectric service is,,to a^.ige exfteizt, exempt frozii supervision and
regulation by the Co€nu-iission„ including pursiiant to the to the
Co.r€m€ission's general stipervisQry arithority ontained in Sections
4905,04, 4905.05, ai3d 4905.06, Revised Code. Section
4928.05(A)(2), Revised Code; provides that t7.oncoznpetitive zetaii
elect€ic service, on the other iiwtd, generally remaizxs stibject to
stipe€-visio€t and regf€Ii},tiar€ by the Ccrnimission; Prior ta
determining whether a retail electric se€vice is competitive or
noncompetitive, however, we mt3st first confirin tl€at it is i-adeed a
retail electric service. Section 4928.01(A)(27), Revised Code,
defiues az-etail elect€ic se€^dce as "any service involved in
suppiyi€€g or a,rrauging for the supply of electricity to ultimate
con,sr€nrers in this state, from the point of generation to the pointof
cogsum:ption-" In iI€zs case, the eIectric service in question (i.e.,
capacityse€^:^rice) is provided by AEP-O}^ioto CRFS praviders,
with CIZ^S providers eo€upensatiizg the Company in rettxrn for its
FRR. capacity oblig.ation.s. Stach capacity service is not provided
directly by A.EP-C7hio to retail ecisto€ueis. Altl€ougli the capacity
service beneftts shopping customers in d€ie course, they are
i€iitiaIly one step removed froBi the tra€€sactios€, which is more
appropriately cliaracterized as an isatrastate Nv1€olesaie matter
behveen AEP Ohirs a€€d eac1€ CRES provider c€peratiiag in the
Couipatzy's service ter.ritor3.t. As AEP-alr.zo notes, many of the
parties, including the Coo€npany, regard the capacity coinpeusatiota
assessed by the Campa.ny to CRES providers as a wholesale
matter. We agree that the provision of capttcttj) far- Cl^'g
provicleps bi, A^'.^'-0liio, pPrtstrrrntto the Cotrtpnny's FAR cci^,vcrcitxx
olxlrgntiosas, is r7ot a retczil electric service as dezned hy Oliio la,v.
Accotd'rrtg^t; rve find it uttraec:essary to detertzurze wlretlier capcacit);
service is coaisidered a c,crt€petit.r've or• rtoncompetitr"ve service
a:ncler• C17rzpter, 49-78, Revised Code.

Iil. (ea€iphasis adde.d, iuter€iat record citations omitted). The Ctizwiissian tlaus detenniiaed that

R,C_ Chapter 4928 is inapg]ieable to AEP Ohio's capacity cltarges to CRES provideis. Seerrlso

icl, at 22 (".Attliot€gh Chapter 4928, Revised Code, provides for €r€a€ket based pricing for retail

electric generation sexvice, tlroseprovisro,rs do not npp1v because, as we noted earlier, capacity is

a wholesale rather than a retail service.") (emphasis added),
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The Commissioii weiit on, Iiowevez., to order that the Ccsnpany supply capacity to CRES

pravider•s at RPM-basetl prices becaiise RPM-based capacity pricing because it would

"advanc[e] the state policy objectives of Sectioii 4928.02, ReNYised Code. which the Coriutkission

is required to effectuate pursuant to Section 4928.06(A); Revised Code." Id. at 23. That

rationale plainly contradicts the Comniission's own determination that R.C. C>Iraptei 4928 cloes

not a 71 to AEP Cllaio's capacity clUarges,

The Commission is not authorized to pick and ehoose. to apply only soizie provisions of

Chapter 4928 to the Company's capacity se.tvice. Either the service is a retail e1ectlic service,

and therefore saibject to R.C. Chapter 4928, or it is not. The Couni.issiorY wezit to great lengths, to

explain why AEP Ohio's capacity service is a wholesale and iZot a retail clectric service. It naay

not make that deteimiination and then rely on inapplicable statu.tozy provisions to justify its order

to reduce CRES providers' cost of capacity to a fractFona.l RPM-based rate. Accordingly, the

Commission's clecisioza to recitxce CRES providers' cost of what the Coznmassion has eonclcrdecl

ls wholesale capacity below tlie cost-based charge to ivhich tlZe: Company is entitled was

unreasonable, without stattx_tory basis, and aniIawfid. It should be reverserl on rehearing and the

Company should be authorized to collect a capacity charge from CRES providers eqtliwalent to

its einbeddecl costs.

IR. It Was Unreasonable Ant31.'ralavvfrti Ftir{ The Comuaission To Fallf To At1clt•ess The
Merits (}fA.E;f" Ohio's Januat`y 7, 2{I1.1. AppUcahon For Rehea.ring,Whach The
Commission Granted On Febtuary2, 2011 Foii Tb:ePurpose Of Furiher
Considterin.g I#, In The July 2 Clpinion and t?rt1er.

The Cotzunission initiated this proceeding by entry on Decen7ber 8, 241{l, in response to

AEP Ohio's November 2010 application to the Federal Energy Regulatory Cozmission

("TE.1Z.C") proposing to change the basis for compen.sation for its capacity costs under Section

D.8 of Schedule 8.1 of the R.ebability Assurance Agreement C"RAA"} from an. RPM-based rate
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to a cost-based rate. See December 8, 20 10 Entry at 1.. The Coninzission sought comments

f€om interested parties on a r;-tauzller of isstzes that the CoaaLui.ssicin believed would assist it to

"determine the intpaet of the proposed c}sa^nnge to AEP-Ohio's capacity ch.azges" Irl at 2. The

Ccrrnniissioii also adopted RPM-based price for capacity as the state conipeusation mechanism

ciiiri.rcg the peudency of its revzew. Id.

AEP Ohio filed an application for rehearing ofthe Commission's Deceanlaer 8, 2010

Entry (`Decerrber 8 Entry") on Januai.y7; 2011, arguing that the entry was unreasonable and

unlawfitl in several respects. See Januaiy 7. 2011 Appl.. for Rehearing. The Company argued,

rnte.r tilra, that the Commission lacks jttrisdictiou tmder both Federal and Ohio law to isstie an

order affecting wholesale rates repilated by the FERC and ffiat poi-tiorzs of the Conunissxoia's

December 8Entzy conflict -t,vitia ancl.a.re preempted by federal 1aiv. 1d. 011 .Fe3anaary 2, 2011,

the Conimissioit granted the Coinpany's application for rehearing for "fitl-tii:er consideration of

the matters specified" therein. Febmary 2, 2011 F-atiy ou 1.Ze}ieming at 2.

The Couu-iissioli has not issued a decision on the zuerits regarding the axgzunents raised

in the Corf.ipany's .iazzuary 7, 2011 application for rehearing. The 3 ►-dy2 Opinion and Order,

while apparently intended to address all outstanding issues in this proceeding, does not mention

the .Iautiary 7, 2011 application for relZeaz-ing and does not specifically address any of the

argmei2ts raised therein. The Coimnission #1}us has erred in failizzg to either grant or deny the

Jaiztkiry 7, 2011 application for reheaiiztg. This errQr should be corrected on reheaz-iiig of the

3itly 2 Opiilio}k and Order.
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CONCLUSION

For the foregoing reasons,the Cozrsstiissiozz shotArt grant rehearing and sliould reverse and

modify its J€}lyr 2 Opinion and Order.
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