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INTRODUCTION

“Capacity” is not itself electricity, but rather the ability to provide electricity upon de-
mand—in effect, the ability to keep the lights on even during periods of peak demand. AEP
Ohio is obligated to provide, and through May 2015 is the exclusive supplier of, capacity ser-
vice sufficient to instantaneously satisfy the demands of all competitive providers in AEP Ohio’s
service territory. The State Compensation Mechanism (SCM) adopted by the Commission for
providing that wholesale capacity service does not violate federal law. Rather, the federal tariff
specifically provides that an SCM established by a state regulatory commission “prevails” over
the defgt}lt pricing regime advocated by Appellants. Indeed, the’_ SCM adopted by the Commis-
sion was presented for approval by FERC, the federal agency responsible for enforcing the Fed-
eral Power Act, and FERC affirmatively endorsed the SCM as being “consistent with” the feder-
al tariff.

The Commission properly exercised its broad authority under R.C. 4905.26 to investigate
and modify the wholesale capacity rate; it was not required to follow the detailed, prescriptive
process involved under the traditional ratemaking statute. The Commission’s factual finding was
that AEP Ohio’s cost of providing wholesale capacity service is $188.88/MW-day. Despite Ap-
pellants’ attack, the $188.88 rate is abundantly supported by record evidence. In fact, the rate is
far too low, as demonstrated in AEP Ohio’s cross appeal. Further, with respect to retail custom-
ers in AEP Ohio’s service territory, only a cost “deferral” was authorized below. The deferral is
only a preliminary step to cost recoveryrthat is well within the Commission’s broad authority and

discretion over utility accounting; no retail ratemaking determinations were made below that as-

! All of the acronyms and abbreviations used in this brief are contained in the Table of Acro-
nyms and Abbreviations, supra, at viii.



sured AEP Ohio of recovex;y of its costs. Thus, Appellants’ challenges to the details of how AEP
Ohio will recover this cost under the Commission’s order.are premature and should be heard on-
ly in Case No. 2013-521 (where the Commission’s subsequent ratemaking decision in a separate
proceeding is being reviewed by this Court).

Appellants® other challenges merely demonstrate that they would have decided this com-
plex and extensively litigated case differently if they were responsible for doing so—which they
are not. The SCM adopted by the Commission promotes Ohio energy policy and equally ad-
dresses the interests of retail customers, wholesale competitors and AEP Ohio, in accordance
with substantial Commission expertise and discretion this Court regularly acknowledges. Appel-
lants’ claims should be rejected. And the challenge of Appellee/Cross-Appellant AEP Ohio
should be sustained.

STATEMENT OF FACTS
A, Regulatory Background

AEP Ohio participates as a Load-Serving Entity (or “LSE”) in a 13-state capacity market
run by PJM. 134 FERC 61,039, at P4 (2011), Supp. at 806.> Under PJM’s Reliability Assur-
ance Agreement (or “RAA”), LSEs like AEP Ohio must have, or coﬁtract for, sufficient capacity
to provide reliable service to their end-use customers. /d. at PP2-4. LSEs can meet that obﬁgation
by participating in an annual PJM capacity auction that uses PJM’s pricing model (called
“RPM?). 137 FERC ¥ 61,108, at P6 (2011). Or they can invoke “an alternative method for meet-

ing the RPM capacity obligation, the Fixed Resource Requirement (FRR).” 134 FERC 161,039,

‘PIMisa Regional Transmission Organization, or “RTO.” RTOs are federally regulated entities
responsible for overseeing the interstate delivery of electricity to support competitive bulk ener-

gy markets. 89 FERC § 61,285, at 61,151-52 (1999). RTOs manage regional transmission grids,

offering non-discriminatory access to energy suppliers.
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at P2, Supp. at 806. FRR Entities must submit a plan to meet the capacity requirement with spe-
cific resources. 1d.

Competitive Retail Electric Service providers (“CRES providers”) that sell electricity to
customers must also ensure the availability of sufficient capacity for them. In Ohio, CRES pro-
viders obtain capacity only from AEP Ohio. Section D.8 of Schedule 8.1 of PJM’s RAA ad-
dresses compensation for providing capacity:

In the absence of a state compensation mechanism, the apphcable [CRES provid-

er] shall compensate the FRR Entity at the capacity price in the unconstrained

portions of the PJM Region, as determined in accordance with Attachment DD to

the PJM Tariff, provided that the FRR Entity may, at any time, make a filing with

FERC under Section 205 of the Federal Power Act proposing to change the basis

for compensation to a method based on the FRR Entity’s costs or such other basis

shown to be just and reasonable . . . [ .]

134 FERC ¥ 61,039, at PP2-3, quoting RAA Section D.8, Supp. at 806. Section D.8 thus estab-
lishes a hierarchy of compensation mechanisms. If there is a state compensation mechanism (an
“SCM”), it controls. If there is not, an FRR Entity like AEP Ohio is compensated at the price set
by PJM’s auction, unless it seeks a cost-based (or other just and reasonable) mechanism before
FERC. Id at P4.

B. Proceedings Before FERC

When PJM introduced RPM capacity auctions in 2007, AEP Ohio received capacity
compensation from CRES providers based on RPM prices. 134 FERC ¥ 61,039, at P4, Supp. at
807. Since then, auction prices (i.e., the RPM clearing price) have fallen far below AEP Ohio’s
actual cost of supplying capacity. Jd. AEP Ohio thus requested that FERC change the basis for
capacity compensation from the auction price to a cost-based price. /d.

The Commission then represented to FERC that it had “adopted the use of the RPM auc-

tion price as its state compensation mechanism” for providing capacity to CRES providers. 134
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FERC § 61,039, at P6, Supp. at 808. Because Schedule 8.1 of the RAA provides that a party may
seek a FERC-approved rate schedule “in the absence of” an SCM, id. at P10 (emphasis added),
FERC rejected AEP Ohio’s filing, citing “the existence of” an SCM. Id. at P13.

C. Proceedings Before The Commission

The Commission issued an order requesting comments on the effects of adopting the
RPM auction price as an SCM. See Entry (Dec. 8, 2010), IEU Appx. at 182-84. After extensive
briefing and testimony, the Commission issued the decision appealed here—the Capacity Or-
der—on July 2, 2012. See Capacity Order, IEU Appx. at 45-89.

1. The Commission’s Determination of Jurisdiction

The Commission first addressed whether it had jurisdiction to establish an SCM. /d. at 9,
IEU Appx. 53. Because “Sections 4905.04, 4905.05, and 4905.06, Revised Code, grant the
Commission authority to supervise and regulate [all] public utilities within its jurisdiction,” the
Commission concluded that it has the necessary statutory authority to do so. /d at 12, IEU Appx.
at 56. The Commission rejected IEU’s contention that the capacity AEP Ohio provides CRES
providers is a competitive retail electric service exempt from the Commission’s authority under
R.C. 4905.04, 4905.05, and 4905.06. Id. at 13, IEU Appx. at 57. It determined that AEP Ohio’s
provision of that capacity “is not a retail electric service as defined by Ohio law.” Id.

Retail electric service is limited to service “‘involved in supplying or arranging for the
supply of electricity to ultimate consumers in this state, from the point of generation to the point
of consumption.”” (Emphasis added.) Id., quoting R.C. 4928.01(A)(27). The capacity at issue
here, by contrast, “is provided by AEP Ohio for CRES providers,” which are not energy consum-
ers but entities that provide electricity to consumers. (Emphasis added.) /d. That transaction, the

Commission concluded, “is more appropriately characterized as an intrastate wholesale matter,”
pPp ’.
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not retail electric service. Id. The Commission also ruled that exercising jurisdiction, for the pur-
pose of establishing an appropriate SCM, is consistent with the governing section of the RAA,
which, as a part of PJM’s tariffs, has been approved by FERC and accepted by AEP Ohio. /d.
2. The Commission’s Cost-Based State Compensation Mechanism

The Commission then turned to whether the SCM for AEP Ohio should be based on costs
or on “another pricing mechanism such as RPM-based auction prices.” Capacity Order at 9, IEU
Appx. at 53. AEP Ohio urged that, because it self-supplies capacity from its own plants to meet
load obligations, its cost of providing capacity to CRES providers is “the actual embedded ca-
pacity cost of AEP Ohio’s generation.” (AEP Ohio Ex. 102 at 5, Supp. at 29.) It showed that an
auction-based rate, by contrast, would not allow it to recover costs. “[T]he current capacity pric-
ing mechanism undercompensates AEP Ohio for the capacity it provides to CRES providers.”
(AEP Ohio Ex. 101 at 8, Supp. at 8.) The auction-based rate would have led to a $240 million
decrease in AEP Ohio’s revenue in 2012 and 2013 alone. (Tr. III at 701:14-17, Supp. at 582.)

Auction prices, moreover, have fluctuated wildly with no relation to cost. Starting at
$174.29/MW-day for capacity provided in 2010/2011, the auction price cratered to less than 10
percent of that, or $16.46/MW-day for capacity provided in 2012/2013, before partially recover-
ing to $125.99/MW-day for 2014/2015. (AEP Ohio Ex. 102 at Ex. KDP-7, Supp. at 211.) The
tendency of prices to fluctuate dramatically, while remaining well below the cost of a new com-
bined-cycle unit, was contrary to the goal of capacity requirements—ensuring availability of re-
sources and development of new ones to meet peak demand. Such fluctuating and sub-cost com-
pensation provides “little or no incentive to invest m Ohio asset generation.” (AEP Ohio Ex. 101
at9, 12, 14, Supp. at 9, 12, 14; see also Tr. 1 at 43, Supp. at 577.) Unlike short-term RPM-based

pricing, cost-based compensation “represents a long-term view of affordable and reliable capaci-~
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ty for Ohio customers,” (AEP Ohio Ex. 101 at 10, Supp. at 10), that “adequatély compensates the
Company for its capacity obligations as an FRR Entity.” Capacity Order at 15, IEU Appx. at 59;
(AEP Ohio Ex. 101 at 14, Supp. at 14.)

The Commission agreed with AEP‘ Ohio that it is both necessary and appropriate to estab-
lish a cost-based SCM for capacity. Capacity Order at 22, IEU Appx. at 66. The rates at auction
for capacity, the Commission found, had decreased to “substantially below all estimates provided
by the parties regarding AEP Ohio’s cost of capacity.” Id. at 22-23, IEU Appx. at 66-67. RPM-
based capacity pricing thus would be “insufficient to vield reasonable compensation.” Jd. at 23,
IEU Appx. at 67. The Commission nonetheless decided that maintaining auction-based prices for
CRES providers “will promote retail electric competition,” and found it necessary to take “ap-
propriate measures to facilitate this important objective.” Id. The Commission thus directed AEP
Ohio to collect the auction rate from CRES providers and “defer incurred capacity costs not re-
covered from CRES provider billings.” Jd The Commission chose to address from whom the
deferred capacity costs would be recovered, and how, in the separate ESP i1 proceeding.

3. The $355.72/MW-Day Capacity Cost Estimate and Subsequent Reduction to
$188.88/MW-Day

With respect to the amount of compensation, AEP Ohio showed that the cost of providing
capacity was $355.72/MW-day. Capacity Order at 24-25, JEU Appx. at 68-69. AEP Ohio’s ex-
pert testified that AEP Ohio’s formula incorporated the average cost of providing capacity on a
dollar-per-MW-day basis. /d. at 24, IEU Appx. at 68. The formula was modeled after one FERC
had recently approved for wholesale capacity charges elsewhere. (AEP Ohio Ex, 102 at 9, Supp.

at 11.) That FERC-approved method is based on common cost allocation mechanisms providing



a “high degree of transparency” because the bulk of the information comes from an annual filing
with FERC. (/d)) And it is easily updated “using the next yeatr’s accounting information.” (Jd)

AEP Ohio also addressed Staff’s proposal for an “energy credit.” AEP Ohio explained
that, under its model, its costs were already allocated between capacity and other revenue-
generating activities; AEP Ohio thus was not recovering costs associated with other profitable
activities through capacity charges. AEP Ohio explained that, if an energy credit was imposed, it
should be the difference between market-based revenues from those other activities and AEP
Ohio’s energy cost. (AEP Ohio Ex. 102 at 14, Supp. at 16.) Thus, any energy credit should re-
flect “actual energy margins”—not the unrealistically high imputed profit advocated by Staff.
Capacity Order at 28, IEU Appx. at 72. AEP Ohio’s expert testified that a $17.56/MW-day ener-
gy offset “represents a fair and reasonable proxy for the energy revenue that could have been ob-
tained * * * by selling equivalent generation into the market rather than utilizing it to directly
serve load.” (AEP Ohio Ex. 102 at 15 & Ex. KDP-6, Supp. at 17, 209.) The Commission, how-
ever, adopted Staff’s approach, with minor adjustments to correct for mistakes in Staffs analy-
sis, finding that Staff’s proposed offset for energy-related sales—totaling a significant portion of
costs—is necessary to ensure that AEP Ohio does not “over recover its capacity costs.” Capacity
Order at 33-34, IEU Appx. at 77-78.

4. Further Proceedings
a. Mandamus Proceedings Before This Court

In August 2012, TEU filed a complaint for writs of prohibition and mandamus, challeng-

ing the Commission’s jurisdiction. See Complaint, Case No. 2012-1494 (Aug. 31, 2012). On

April 16, 2013, this Court granted AEP Ohio’s and the Commission’s motions to dismiss.



b. Proceedings Before the Commission on Rehearing
On October 27, 2012, the Commission granted rehearing, in part. It explained that R.C.
4905.26 grants the Commission “considerable authority” to investigate and “review rates.” Re-
hearing Entry at 29, IEU Appx. at 118. The Commission found that it “properly initiated this
proceeding, consistent with that statute, to examine AEP Ohio’s existing capacity cha;ge for its
FRR obligations and to establish an appropriate [SCM].” Id. It thus granted rehearing to clarify
that the Capacity Order was issued in accordance with the Commission’s authority in R.C.
4905.26, along with its general supervisory powers pursuant to R.C. 4905.04, 4905.05, and
4905.06. Id. The Commission denied rehearing in all other respects.
¢. Additional Proceedings Before FERC
In March 2013, AEP Ohio filed with FERC a proposed appendix to the PJM RAA, speci-
fying the wholesale charges to be assessed under Schedule 8.1 of Section D.8 of the RAA. FERC
No. ER13-1164, Application, at 1 (Mar. 25, 2013), Supp.at 810. FERC accepted the proposed
Appendix (as amended), explaining that the SCM approved by the Commission is “consistent
with the RAA.” FERC Order at § 26, Supp. at 842.

LAW AND ARGUMENT
AEP OHIO’S RESPONSE TO APPELLANTS’ PROPOSITIONS OF LAW

Propesition of Law No. I: The Commission’s ruling does not conflict with FERC tariffs.
[FES Prop. I; IEU Prop. I1I]

FES challenges the Commission’s establishment of cost-based compensation as contrary
to the FERC-approved RAA tariff. (FES Br. at 19-26.) Similarly, IEU contends that “Itihe
Commission does not have jurisdiction to interpret and apply the RAA, a FERC-approved

agreement.” (IEU Br. 31.) Those arguments are not properly before this Court and, in any event,



lack merit. The federal tariff expressly allows for the establishment of an SCM, but nowhere lim-
its States to particular methodologies. And the tariff itself contemplates the use of RPM (auction)
or cost-based rates in the absence of an SCM.
A. FES’s and IEU’s tariff-based challenges are not properly before this court.

As explained in greater detail in AEP Ohio’s July 16, 2013 Amended Motion To Dismiss
(pp. 12-19), FES Prop. I and IEU Prop. 11l impermissibly challenge FERC’s May 23, 2013 Or-
der. See FERC Order at ¥ 26, 30, Supp. 841-42. After the Commission issued its orders, AEP
Ohio filed with FERC a proposed conforming appendix to the federal tariff (RAA) with FERC,
seeking confirmation that the SCM conforms with the RAA and federal law. FERC No. ER13-
1164, Application, at 1 (Mar. 25, 2013), Supp. at 810. FERC confirmed that the proposed Ap-
pendix, as amended, “accords with the RAA and the [SCM].” Jd. If FES and IEU disagree, their
sole remedy was to seek rehearing before FERC and review in federal court. See 16 U.S.C.
§ 825I(b).

Although FES may contend that FERC’s ruling was limited to approving payment of
RPM rates by CRES providers—and excluded the recovery from other sources—the approved
Appendix refers to the SCM generaily, not piece-parts thereof. It says that, “on July 2, 2012, [the
Commission] issued an order approving a state compensation mechanism for load of ICRES
providers] in [AEP Ohio’s] FRR Service Area for FRR capacity made available by [AEP Ohio]

under the RAA.” (Emphasis added.) FERC Order at § 12, Supp. at 838.° And FERC held that the

> The record is clear that the “state compensation mechanism” FERC referenced included AEP

Ohio’s recovery of capacity costs through both RPM (auction) rates and from other sources. The

Commission’s July 2 order itself “adopt[ed] a cost-based state compensation mechanism for AEP

Ohio, with a capacity charge of $188.88/MW-day, in conjunction with the authorized deferral of

the Company’s incurred capacity costs.” Capacity Order at 36. AEP Ohio’s filings thus ex-

plained that the “state compensation mechanism” before FERC had two components, stating that
9



Capacity Order, which approved an SCM, is “consistent with the RAA.” Id. 9 26, Supp. at 928.
FES and IEU now ask this Court to reach the opposite conclusion by ovérturning one component
of the SCM as inconsistent with the RAA. But any disagreement with FERC’s contrary conclu-
sion had to be raised on rehearing with FERC and through federal judicial review; FERC’s reso-
lution cannot be collaterally attacked here.

FES’s and IEU’s arguments are also foreclosed by claim preclusion, which “prevents
subsequent actions, by the same parties or their privies, based upon any claim arising out of a
transaction that was the subject matter of a previous action.” State ex rel. Schachier v. Ohio Pub.
Emps. Ret. Bd., 121 Ohio St.3d 526, 2009-Ohio-1704, 905 N.E.2d 1210 § 27. Claim preclusion
applies not merely to issues actually raised in the prior proceeding, but also to any issue that
could have been raised. Id. And the doctrine applies to quasi-judicial administrative proceedings
as well as prior judicial proceedings. Id. ¥ 29. When AEP Ohio filed the proposed amendment to
the RAA with FERC, FES and IEU had every chance to tell federal regulators that the Commis-
sion’s order conflicts with tariffs, like the RAA, that are within FERC’s jurisdiction. They did

not. They thus may not raise those arguments now.

the “mechanism . . . is designed by the Ohio Commission to allow [AEP Ohio] to recover the
cost of making capacity available . . . through a combination of wholesale charges to CRES pro-
viders and retail charges to [AEP-Ohio’s] retail distribution customers.” AEP Ohio FERC filing
at 1-2 (emphasis added), Supp. at 896-97; see also id. at 7, Supp. at 902 (“The Ohio Commission
decided that [AEP Ohio] should recover its capacity costs for shopping load through a two-part
mechanism.”). AEP Ohio specifically urged FERC “to confirm” the Commission’s s “adoption of
a state compensation mechanism with wholesale and retail components”).” Id. at 2, Supp. at 897.
And FERC understood that: In its orders, it declares that AEP Ohio and the Ohio Commission
had clarified they “[we]re requesting one limited ruling that the Ohio Commission’s decision to
adopt a two-part state compensation mechanism is fully consistent with the RAA.” FERC Order
9 19 (emphasis added), Supp. at 840.
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Finally, FES’s and IEU"s arguments are foreclosed by FERC’s supremacy on the mean-
ing of FERC tariffs. As explained in AEP Ohio’s July 16, 20113 Amended Motion To Dismiss (at
p- 19), “FERC, not the state, is the appropriate arbiter of any disputes involving a [federal] tar-
if’s interpretation.” AEP Tex. N. Co. v. Tex. Indus. Energy Consumers, 473 F.3d 581, 585 (5th
Cir. 2006). If FES and IEU believe that AEP Ohio’s rate, as set by the Ohio Commission, vio-
lates a federal tariff, they must file a complaint with FERC under 16 U.S.C. § 825/(b). The prop-
er construction of the federal tariff is an issue for FERC.

B. FES misreads the federal tariff.

FES never bothered pressing its construction of the RAA with FERC, and for good rea-
son: It has no basis in the RAA’s text or purpose. According to FES, the RAA limits States
adopting an SCM to what FES calls an “avoided cost” model, which offers only the “minimum
level” of compensation “necessary to keep [capacity-generating] facilities operating”—and thus
no compensation for investment in those facilities and no incentive to invest in new facilities.
(FES Br. 20.) But the RAA declares only that, “/iJn the absence of [an SCM], the applicable
[CRES provider] shall compensate the FRR Entity” at certain rates (either the RPM auction rate
or, in the alternative, any just-and-reasonable cost-based rate approved by FERC). Nothing in the
RAA limits States to particular methodologies or rates. And nothing imposes the “avoided cost”
methodology FES posits as exclusive.

To the contrary, the RAA expressly contemplates various methodologies. Absent an
SCM, payment can be based on the RPM rate. 134 FERC 9 61,039, at 2-3, Supp. at 807-08. Or
an FRR Entity like AEP Ohio can “propos[e] to change the basis for compensation to a method
based on the FRR Entity’s costs.” (Emphasis added.) Id., quoting Section D.8. Or it can propose

any “such other basis shown to be just and reasonable.” (Emphasis added.) /d. FES cannot ex-
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plain how the RAA allows that variety of methodologies to FERC absent an SCM, but forbids
them to States that establish SCMs. In any event, if the only permissible cost-based methodology
were “avoided cost,” the RAA would not authorize FERC to adopt “a merhod based on the FRR
Entity’s costs”; it would require “a method based on the FRR Entity’s avoided costs.” The
RAA’s failure to include the word “avoided” speaks volumes.

FES argues that one of the drafters of the RAA (FES’s paid expert) testified that his
“view of it as [the RAA] was written” was that “we were talking just about avoidable costs.”
(FES Br. at 21-22.) But the RAA does not say that; its expert cannot speak to what other drafters
thought; and there is no evidence FERC understood that in approving the RAA. At no point,
moreover, were States put on notice of any intent to foreclose them from using traditional meth-
odologies like kfully allocated costs. FES also overlooks contrary testimony that the RAA “was
drafted to ensure that FRR entities could request a cost-based method of recovering their cost
[of] capacity.” (AEP Ohio Ex. 101 at 5, Supp. at 5.) If the RAA’s drafters and FERC had intend-
ed to limit States by foreclosing a traditional compensation methodology in favor of FES’s
“avolded cost” methodology, the tariff would say so. At bottom, the RAA says only one thing
about SCMs: Where one exists, it controls. FES’s theory that the RAA silently stripped States of
their authority to determine appropriate compensation using standard methodologies is unsup-
ported. And FES’s theory that the RAA mandates departure from traditional methodologies in
favor of its proposal—avoided costs—is invented from whole cloth.
C. FES’s avoided cost mechanism defies basic economics.

FES’s argument that the RAA requires use of its avoided-cost methodology fails on the
RAA’s text alone. Here, moreover, the Commission used a traditional (if not the traditional)

means of determining compensation—compensating a utility for the fully allocated cost of
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providing service. The Commission thus found it “reasonable” for the SCM to base AEP Ohio’s
compensation on its costs. Capacity Order at 22, IEU Appx. at 66. By contrast, “RPM-based ca-
pacity pricing would be insufficient to yield reasonable compensation for AEP Ohio’s provision
of capacity to CRES providers.” Id. at 23, IEU Appx. at 67. Recoverable costs must include the
recovery of fixed costs—the costs of building plants—that FES’s avoided-cost methodology ex-
cludes.

D. IEU’s argument regarding the Commission’s authority to interpret the RAA is in-
correct.

The Commission also correctly rejected IEU’s argument that the Commission lacks Jjuris-
diction to interpret and épply the RAA. The RAA states that it applies only in the absence of an
SCM. 134 FERC 1 61,039, at 2-3, Supp. 807-08. Here, the Capacity Order establishes an SCM.
Because the RAA expressly authorizes SCMs, it makes no sense to urge—as IEU does—that the
RAA constrains the ability of the Commission to establish a cost-based SCM. Nor does it make
any senée to argue that the Commission cannot interpret the RAA merely because it is a contract.
(IEU Br. 31-32.) IEU cites cases holding that the Commission cannot “adjudicate controversies
between parties as to contract rights,” or “determine legal rights and liabilities.” (Id. at 31.) But
those cases do not involve contracts filed and approved as regulatory tariffs. IEU’s position
would preclude the Commission and this Court from reviewing every agreement by parties filed
with the Commission as a stipulation. That is obviously not the law: this Court routinely adjudi-
cates stipulations filed with the Commission. See, e.g., Constellation NewEnergy, Inc. v. Pub.
Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 826 N.E.2d 885, §49. IEU’s arguments to

the contrary should be rejected.
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Proposition of Law No. II: The Commission has authority to establish an SCM directing
AEP Ohio to continue to charge CRES providers like FES a market-based, RPM price for
capacity based on the RPM auction. [FES Prop. II]

FES raises five challenges to the Commission’s authority. None has merit. The price the
Commission established for AEP Ohio to charge CRES providers is the RPM price that FES it-
self advocated in the underlying proceeding. And any challenge to the Commission’s cost defer-
ral should be addressed in the Company’s ESP /] case, where rate recovery issues were decided;
FES’s attempts to challenge the deferrals in this case are premature. See Prop. V.A, pp 30-32,
infra. They are, in any event, unmeﬁtorious.

A. The capacity AEP Ohio supplies to CRES providers is not “competitive retail elec-
tric service” and does not produce “transition revenue.”

FES conteﬁds that the wholesale capacity service that AEP Ohio provides to competitive
suppliers is a “competitive retail generation service” under Ohio law, and that generation assets
are not subject to cost-of-service regulation. (FES Br. at 26-29.) The Commission propérly con-
cluded that capacity service is not a “retail electric service” at all. Capacity Order at 13, IEU
Appx. at 57; see Prop. H11.C, infra. AEP Ohio’s capacity service, moreover, is plainly not com-
petitive: It is provided by only one entity in the market (AEP Ohio, given its FRR status) and
thus is the antithesis of a “competitive” service. Indeed, no party below even challenged the facts
underlying Commissioner Roberto’s conclusion in her concurring opinion that the wholesale ca-
pacity service at issue is noncompetitive. Capacity Case, July 2, 2012 Concurring and Dissenting
Opinion of Commissioner Cheryl L. Roberto, at 2, JEU Appx. at 87.

While acknowledging that the transition to a fully competitive market “has not been an
easy one,” FES mischaracterizes the SCM as impermissibly giving AEP Ohio transition reve-

nues. (FES Br. at 27-28.) But establishing a wholesale capacity price does not involve the retail
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generation fransition charges addressed by R.C. 4928.40—which were applicable only from
2001-2005 and which the Company agreed to forgo as part of the settlement of its electric transi-
tion plan proceeding (PUCO Case No. 99-1729-EL-ETP, et al.). This proceeding involves estab-
lishing a wholesale capacity price given AEP’s status as a wholesale FRR supplier. The issue of
whether AEP Ohio could recover stranded asset value from retail customers is distinct from es-
tablishing a wholesale capacity price that permits AEP Ohio’s competitors to use its capacity.
Besides, any assertion that AEP Ohio cannot recover its capacity éosts through a wholesale rate
would conflict with the FERC-approved RAA and be preempted under the Federal Power Act.

The Commission properly rejected the “improper transition cost” argument. It explained
that “transition costs are retail costs that, among meeting other criteria, are directly assigﬁable or
allocable to retail electric generation service provided to electric consumers in this state.” Re-
hearing Entry at 19, IEU Appx. at 108. AEP Ohio’s provision of capacity to CRES providers, by
contrast, “is not a retail electric service” because it “is not provided directly by AEP Ohio to re-
tail customers, but is rather a wholesale transaction between the Company and CRES providers.”
Id. &t 19-20, IEU Appx. at 108-109. Thus, “[blecause AEP Ohio’s capacity costs are not directly
assignable or allocable to retail electric generation service,” the Commission correctly deter-
mined that they are “not transition costs by definition.” Id. at 20, IEU Appx. at 109.

This Court should also reject FES’s misguided claim. The Commission’s establishment
of an SCM requiring CRES providers to pay RPM prices is not an impermissible attempt to se-
cure transition revenues or abuse market power. Given that CRES providers such as FES will
pay AEP Ohio a market-based price for capacity pursuant to the Commission’s orders, it is an

appropriate step in promoting the competitive market contemplated by the General Assembly.
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B. Capacity is not a “retail concept.”

FES complains that AEP Ohio’s capacity service cannot be a “wholesale” service outside
the scope of R.C. 4928.01(A)(27) because, according to FES, “capacity is a retail concept in
Ohio'.” (FES Br. at 29-32.) But the Commission correctly determined that the capacity service at
issue here is not a retail electric service. It is “more appropriately characterized as an intrastate
wholesale matter between AEP Ohio and each CRES provider operating in the Company’s ser-
vice territory.” Capacity Order at 13, IEU Appx. at 57. As explained below (Prop. H1.C.1, infra,
at 22-23), that conclusion is unassailable: AEP Ohio provides that service to CRES providers;——~
not to retail ratepayers.

FES next argues that R.C. 4928.02, 4928.12,4928.17, and 4928.37—.40 “would be ren-
dered mere surplusage” by the Commission’s interpretation of the phrase “retail electric service”
in R.C. 4928.01(A)(27). (FES Br. at 29.) FES does not explain why this is so. In any event, the
Commission’s orders are consistent with the policies enumerated in R.C. 4928.02 and do not
render any of them “mere surplusage.”™ FES cites three statutes in support of its contention that
“Ohio law makes sparse mention of capacity, but when it does it unites capacity with energy as
the rgtail product sold to consumers.” (FES Br. at 31, citing R.C. 4928.142(C),
4928.143(B)(2)(a), and 4928.20(J).) But all three of those statutes are found in the Chapter of the
Revised Code concerning competitive retail electric service, and the wholesale capacity service

sold to CRES providers is neither competitive nor retail.

*In its Post-Hearing Briefs filed with the Commission, AEP Ohio discussed how a cost-based
capacity rate advances State policy objectives, including the policy to “[e]nsure the availability
to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced re-
tail electric service.” R.C. 4928.02(A). (See AEP Ohio Initial Post-Hearing Br. at 16-22 (May 23,
2012), Supp. at 620-26; AEP Ohio Reply Post-Hearing Br. at 7-12 (May 30, 2012), Supp. at 311-
16.) FES takes issue with none of those showings.
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C. The Commission properly considered the Company’s return-on-equity projectibns
in support of its Orders.

As the Commission noted in its July 2 Order, the auction rate then in efféct was “substan-
tially below all estimates provided by the parties regarding [AEP Ohio’s] cost of capacity.” Ca-
pacity Order at 23, IEU Appx. at 67. If RPM-based capacity pricing were adopted, the Commis-
sion found, Ohio “may earn an unusually low return on equity of 7.6 percent in 2012 and 2.4
percent in 2013, with a loss of $240 million between 2012 and 2013.” Id. FES argues that, in cal-
culaﬁng AEP Ohio’s anticipated return on equity, thé Commission looked to “returns on equity
for its combined operations—distribution and generation.” (FES Br. at 32). That, FES com-
plains, “violates the separation mandate of Section 4928.17, Revised Code.” 7d.

That complaint misses the mark. For the two years relevant to these projections (2012-
2013), the generating assets included in the equity projections were still owned by AEP Ohio and
had not yet been separated into assets of AEP Genco. And even after cdrporate separation, the
capacity and energy from the same generation plants used to serve the non-shopping customers
remained committed based on a FERC-approved contract between AEP Ohio and its generation
affiliate to continue support of the standard service offer through 2015. The U.S. Supreme Court
has held that public utility companies must be compensated for the costs incurred in providing
service. FERC v. Hope Natural Gas Co., 320 U.S. 591 (1944); Bluefield Water Works & Im-
provement Co. v. Pub. Serv. Comm'n. of W.Va., 262 U.S. 679 (1923). And the rate AEP Ohio
will pay for capacity service after corporate separation will be $188.88/MW-day. As such, it was

entirely proper for the Commission to rely on that evidence.
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D. FES’s focus on the benefits of RPM ignores that the Commission directed AEP Ohio
to continue to charge RPM prices.

FES also argues that RPM prices are “the best indicators of the market price for capacity”
and “overwhelmingly supported by the record testimony.” (FES Br. at 33.) Given that the Com-
mission did direct AEP Ohio to charge CRES providers the RPM price for capacity, FES’s ar-
gument fails. And although FES contends that the “Order granting AEP Ohio additional revenue
above the RPM should be reversed” (id.), there are two fundamental flaws in that argument.
First, as a CRES provider paying only RPM prices for capacity under the Commission’s orders,
FES is not harmed and should not be permitted to complain about other charges paid not by FES
but By others because it does not have a personal stake in the outcome of the controversy. Senior
Citizens Coalition v. Pub. Util. Comm., 40 Ohio St.3d 329, 533 N.E.2d 353 (1988); Fed Home
Loan Mortg. Corp. v. Schwartzwald, 134 Ohio St.3d 13, 2012-Ohio-5017, 979 N.E.2d 1214, 99
21-23. Second, FES’s challenge of the deferral for costs above the RPM level should not be
heard here. Finally, the arguments lack merit as explained below (Prop. V, infra at 32-3 9).

E. AEP Ohio’s planned corporate separation does not render the Commission’s Orders
unreasonable or unlawful.

FES also complains that the Commission’s orders are improper in light of AEP Ohio’s
planned corporate separation by the end of 2013. (FES Br. at 34-35.) FES contends that, even if
the Commission had authority to establish an SCM for AEP Ohio, it has no authority to do so for
AEP Genco, because the generation assets on which the $188.88/MW-day price is based will no
longer be owned by AEP Ohio. (/d.) Quoting its own witness, FES posits that AEP Genco’s re-
ceipt of “above-market, guaranteed capacity revenues would be a clear anti-competitive subsidy”

and “*form of price discrimination.”” (/d. at 35.) Those contentions lack merit.
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FES advanced the same arguments in contesting the ESP II decision and FES is advanc-
ing the same arguments on appeal from that case.” The arguments are meritless. Generation
revenues appropriately follow the generation assets from AEP Ohio to AEP Genco, particularly
since AEP Genco will operate those assets to support the SSO. The assets being transferred con-
tinue to be committed to utility service; that use requires financial compensation. The revenues
simply allow AEP Ohio to p#y AEP Genco for capacity to meet its FRR commitment pursuant to
a FERC-approved power supply agreement. Without the revenues, AEP Genco needed such as-
surances in order to proceed with the transaction. FES’s misguided arguments regarding AEP
Ohio’s planned corporate separation Should be rejected, as the Commission properly did in the
ESP 1] case.

Proposition of Law No. III: The Commission correctly rejected IEU’s challenges to the
Commission’s jurisdiction to establish an SCM and OCC’s overly restrictive interpretation
of jurisdiction under R.C. 4905.26. [IEU Prop. I and Prop. II; OCC Prop. I}

IEU challenges the Commission’s jurisdiction, arguing that capacity service is a competi-
tive retail electric service that the Commission may only regulate under R.C. 4928.141 through
4928.144. (IEU Br. at 19-28.) According to IEU, the Commission may not rely on R.C. Chapters
4905 and 4909 to establish an SCM. (/d. at 29-31.) Relatedly, OCC claims the Commission
lacked anthority under R.C. 4905.26 because it allegedly failed to follow certain procedural re-
quirements. (OCC Br. at 13-19.) Those challenges all fail.

The Commission found “reasonable grounds™ existed to initiate and pursue the investiga-

tion into AEP Ohio’s capacity charges, consistent with its authority under R.C. 4905.26:

® FES has included the argument in its May 28, 2013 Notice of Appeal in the ESP I7 case, S.Ct.
Case No. 2013-521, and in its ESP /] Merit Brief (at pp. 30-33).
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We believe that the Initial Entry provided sufficient indication of the Commis-
sion's finding of reasonable grounds for complaint that AEP-Ohio's capacity
charge may be unjust or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words tracking the exact language
of the statute in every complaint proceeding. In any event, to the extent necessary,
the Commission clarifies that there were reasonable grounds for complaint that
AEP-Ohio's proposed capacity charge may have been unjust or unreasonable.

Second Rehearing Entry at 9, FES Appx. at 144. The Commission is correct that its Jjurisdiction
does not turn on whether it recites a specific phrase at a particular stage of the proceeding; rather,
it is based on whether the substantive nature of its actions are based on law and the record. As
this Court has found, the Commission has considerable authority under R.C. 4905.26 to initiate
proceedings to investigate the reasonableness of any rate or charge and impose new utility rates
or change existing rates of a public utility. Consumers’ Counsel v. Pub. Util. Comm., 110 Ohio
St.3d 394, 2006-Ohio-4706, 853 N.E.2d 1153, 99 29, 32. See, ¢. g., Allnet Communications
Sefvs., Inc. v. Pub. Util. Comm., 32 Ohio St.3d 115, 117, 512 N.E.2d 350 (1987) (“R.C. 4905.26
is broad in scope as to what kinds of matters may be raised by complaint before the PUCO.) The
Commission properly asserted jurisdiction over this case based on R.C. 4905.26 and the Appel-
lant’s jurisdictioﬁal challenges should be rejected.
A. The Commission’s determination of its own jurisdiction is entitled to deference.
This Court has long deferred to the Commission’s determination of its own jurisdiction.
E.g., State ex rel. Cleveland Elec. llluminating Co. v. Pub. Util. Comm., 173 Ohio St. 450, 452,
183 N.E.2d 782 (1962). The U.S. Supreme Court recently confirmed that an agency’s interpreta-

tion of a statutory ambiguity concerning the scope of its regulatory authority is entitled to defer-
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ence. City of Arlington v. FCC, 133 S. Ct. 1863, 1871-1872 (2013). IEU’s jurisdictional chal-
lenges must be reviewed through this deferential lens.®
B. The factual premise of IEU’s jurisdictional challenges is inaccurate,

As a preliminary matter, IEU posits that the Commission “is prohibited from . . . applying
cost-based ratemaking principles” (IEU Merit Br. at 19) “to increase the capacity-related com-
pensation that AEP Ohio receives from CRES prdviders.” (Id. at 29.) But in the final decision the
Commission’s orders did not change the rate that CRES providers paid for éapacity prior to
commencement of the investigation. Rather, the Commission directed AEP Ohio to continue to
charge CRES providers the RPM price. Capacity Order at 23, IEU Appx. at 67. The very prem- '
ise of IEU’s jurisdictional challenges, which is that the Commission improperly “increased” the
price for capacity that AEP Ohio provides to CRES providers, is incorrect. (IEU Merit Br. at 29).
In fact, the RPM rate is now lower than it was wheﬁ the Capacity Case began. In light of the def-
erence due an agency’s jurisdictional determinations, this Court should hesitate to question the
Commission’s authority to act where the challenging party mischaracterizes the nature of the ac-
tion actually taken. |

C. Appellants mischaracterize the capacity service as a competitive retail—not whole-
sale—service, misinterpret R.C. Chapters 4905 and 4909, and misconstrue the
Commission’s authority under the RAA.

IEU’s arguments lack merit in any event.

® The deference granted to the Commission’s determination of its own jurisdiction, and the
shortcomings on the merits of IEU’s jurisdictional challenges, are further reflected in this Court’s
recent rejection of IEU’s invocation of the Court’s extraordinary writ powers to challenge the
Commission’s jurisdiction to proceed in the Capacity Case. State ex rel. Indus. Energy Users-
Ohio v. Pub. Util. Comm., 135 Ohio St.3d 367, 2013-Ohio-1472, 987 N.E.2d 645. If this Court
agreed with the merits of IEU’s dubious jurisdictional challenges, it could have issued the writs.
Instead, this Court summarily granted the Commission’s and AEP Ohio’s motions to dismiss. Jd.
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1. The Commission did not exceed its jurisdiction or “bypass” the requirements
of R.C. 4928.141 through 4928.144 because those statutes apply to “retail
electric service,” not to the wholesale capacity service at issue,

IEU argues that the Commission’s ratemaking authority over the capacity service at issue
is limited to R.C. 4928.141 through 4928.144. (See IEU Br. at 20-22). But that rests on two
flawed assumptions: (1) that the capacity service at issue here is a retail—rather than whole-
sale—service; and (2) that it is a competitive retail electric service. As the Commission correctly
determined, the capacity service that AEP Ohio furnishes to CRES providers is not a retail elec-
tric service. Capacity Order at 13, 22, IEU Appx. at 57, 66. IEU’s claim to the contrary belies
reality. The Commission considered the definition of “retail electric service” in R.C.
4928.01(A)27) and reached the obvious conclusion that wholesale capacity service does not fit.
Id. This Court routinely gives considerable weight to the Commission’s expertise where “highly
specialized issues” are involved and where agency expertise would assist in discerning the intent
of the General Assembly. Consumers’ Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388
N.E.2d 1370 (1979). It should do so again here.

A retail electric serﬁce is “any service involved in supplying or arranging for the supply
of electricity to ultimate consumers in this state, from the point of generation to the point of con-
sumption.” R.C. 4928.01(A)(27). The capacity service at issue here is one that AEP Ohio pro-
Vide; not to “ultimate consumers,” but rather to CRES providers who then bundle that capacity
with other wholesale components so as to sell complete retail electric generation service to their
ultimate customers. “[A]lthough the capacity service benefits shopping customers in due course,
[those retail customers] are initially one step removed from the transaction, which is more ap-
propriately characterized as an intrastate wholesale matter between AEP Ohio and each CRES

provider operating in the Company’s service territory.” Capacity Order at 13, IEU Appx. at 57.
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The service at issue here, moreover, is not a “competitive” service. The Commission
found it “unnecessary to determine whether ;apacity service is considered a competitive or non-
competitive service under Chapter 4928, Revised Code.” Id. Nevertheless, it is clear that whole-
sale capacity is not “competitive.” As an FRR entity, AEP Ohio is obligated to provide capacity
resources sufficient to support all shépping load in its service territory. (AEP Ohio Fx. 105 at 8,
Supp. at 257; Tr. Il at 662:2-3, Supp. at 580.) CRES providers who purchase capacity from AEP
Ohio testified that they are “captive” to AEP Ohio and would otherwise have had to purchase
and commit capacity to serve retail customers more than three years in advance of delivery,
when they had few or no committed retail customers. (Exelon Ex. 101 at 8, Supp at 438; FES Ex.
103 at 8, 16-17, Supp. at 459, 467-68.) As Commissioner Roberto’s concurring opinion in the
Capacity Case recognized, “[n]o other entity may provide the service during the term of the cur-
rent AEP Ohio Fixed Resource Requirement Capacity Plan [through May 201 51.” Capacity
Case, July 2, 2012 Concurring and Dissenting Opinion of Commissioner Cheryl L. Roberto, at 2,
IEU Appx. at 87. It is thus clear that capacity service is not “competitive.” Because the service is
a wholesale service, and because it is not “competitive,” R.C. Chapter 4928 is inapplicable and
cannot limit the Commission’s jurisdiction over the SCM. There is thus no merit to IEU’s con-

| tention that the Commission “bypassfed]” the requirements of R.C. 4928.141 through 4928.44. .
(See IEU Br. at 23.)

2. R.C. Chapters 4905 and 4909 support the Commission’s exereise of jurisdic-
tion, and the Commission’s actions were consistent with R.C. 4905.26.

IEU also asserts that R.C. Chapters 4905 and 4909 apply only to retail rates. (IEU Br. at
22-30.) But the Commission correctly determined that R.C. 4905 and 4909 apply to wholesale

services such as capacity service. See Second Rehearing Entry at 9, FES Appx. at 144. No provi-
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sion of Chapters 4905 or 4909 of the Revised Code prohibits the Commission from initiating a
review of or fixing a wholesale rate. Rather, Chapter 4905 grants the Commission broad “power
- and jurisdiction to supervise and regulate public utilities” within the State. See, e. g, R.C.
4905.04, 4905.05, 4905.06. And Chapter 4909 endows the Commission with broad authority to
fix, alter, or suspend rates. See, e.g., R.C. 4909.03, 4909.16. If the General Assembly intended
either Chapter 4905 or 4909 to be limited only to retail rates, then it would haye said so. See
Taylor v. City of Londoﬁ, 88 Ohio St.3d 137, 143, 2000-Ohio-278, 723 N.E.2d 1089; AT&T
Communications of Ohio, Inc. v. Ameritech Ohio, PUCO Case No. 96-336-TP-CSS, Opinion and
Order, at 17, 1997 Ohio PUC LEXIS 712, *43-44 (Sept. 18, 1997). Although the Commission’s
authority to regulate wholesale electric service is subservient to federal law, the FERC-approved
RAA authorizes the use of state compensation mechanisms, and FERC céncluded that the SCM
here is “consistent with the RAA.” FERC Order at § 26, Supp. at 841.

IEU’s and OCC’s arguments regarding the Commission’s authority under R.C. 4905.26
also fail. IEU asserts that the Commission’s authority to investigate rates that may be “unjust,
unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law” does not pro-
vide it with power to establish an SCM. (IEU Br. at 23.) OCC argues that the Commission must
make an explicit finding regarding an existing rate’s unjustness or unreasonableness before pro-

ceeding under R.C. 4905.26. (OCC Br. 13-19.) This Court’s rulings that the Commission has

7 This Court has repeatedly emphasized the Commission’s authority to address wholesale charg-
es under R.C. Chapter 4905. See, e.g., AT&T Communications of Ohio, Inc. v. Pub. Util. Comm. ,
88 Ohio St.3d 549, 2000-Ohio-423, 728 N.E.2d 371 (complaint regarding wholesale interstate
carrier access); Time Warner AxS v. Pub. Util. Comm., et al., 75 Ohio St.3d 229, 235-236, 661
N.E.2d 1097 (1996) (Commission has authority to regulate basic local exchange service under
R.C. Title 49, including wholesale network access to competing long-distance carriers); MCI
Telecommunications Corp. v. Pub. Util. Comm., 38 Ohio St.3d 266, 527 N.E.2d 777 (1988) (af-
firming Commission order setting transition plan for wholesale access charge).
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broad aﬁthority to change rates pursuant to R.C. 4905.26 are flatly to the contrary. See Ohio
Consumers’ Counsel, 2006-Ohio-4706, at § 29, citing Lucas Cty. Commrs. v. Pub. Util. Comm.,
80 Ohio St.3d 344, 347, 686 N.E.2d 501 (1997) (“Pursuant to R.C. 4905.26 * * * the commis-
sion may conduct an investigation and hearing, and fix new rates to be substituted for existing
rates, if it determines that the rates charged by the utility are unjust and unreasonable™); Allnet
Communications Servs., Inc., 32 Ohio St.3d at 117.

IEU asserts that, under Lucas Cty. Commrs. and Ohio Util. Co. v. Pub. Util. Comm. 58
Ohio St.2d 153, 389 N.E.2d 483 (1979), the Commission lacks authority to establish an SCM
based on R.C. 4905.26 (IEU Br. at 23-24.) But Lucas Cty. Commrs. recognized that the Com-
mission has broad ratemaking authority under R.C. 4905.26, holding only that the statute does
not authorize the Commission to “order refunds or service credits to customers based on expired
rate programs.” (Emphasis added.) Lucas Cty. Commrs., 80 Ohio St.3d at 347. Because the rates
for capacity at issue here have not expired, that narrow holding is not applicable. Moreover,
IEU’s argument that Ohio Util. Co. limits the Commission’s authority under R.C. 4905.26 can-
not be reconciled with the opinion’s statement that R.C. 4905.26 authorizes the Commission to
set new rates “[i]f after an investigation and hearing pursuant to [R.C. 4905.26], the commission
determines that existing rates are unjust or unreasonable.” Ohio Util. Co., 58 Ohio St.2d at 157.
IEU essentially asks this Court to find that the Commission has broad authority to conduct pro-
ceedings under R.C. 4905.26, but is nearly without authority to fashion relief under the same
statute. Such a narrow interpretation of R.C. 4905.26 would “strip][ ] it of its usefulness,” Qhio
Util. Co., 58 Ohio St.2d at 157, and conflict with both the language of the statute and this Court’s

cases interpreting the Commission’s authority under that provision.
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OCC seeks to strip the complaint statute of its utility by imposing a requirement that the
Commission issue an order declaring that it ﬁnds‘ reasonable grounds for complaint before it can
begin a proceeding under R.C. 4905.26. (OCC Br. at 13-19.) But the statute does not contain
any such requirement, and neither this Court nor the Commission has ever recognized one. Such
a holding would place form over substance and disregard the Commission’s broad oversi ght over
utility rates and the management of its docket. Moreover, when the Commission opened its in-
vestigation, it found that the existing capacity pricing mechanism risked an unjust and unreason-
able result for AEP Ohio (R: 459 at 18, OCC Appx. at 107.) Such a finding satisfies the Com-
mission’s requiremen§ to ensure that nothing under its pufview is, as the Iangu_age mR.C.
4905.26 states, “in any respect’ unjust or unreasonable.

Like the case law IEU cites, the case law OCC invokes is inapposite. Okio Util. Co. re-
quires that there be “reasonable grounds” to consider a matter under R.C. 49035.26, not that those
grounds must be put into an entry ina specific manner at a specific time. See Ohio Util. Co., 58
Ohio St.2d at 157. Western Reserve also does not require the Commission to make any explicit
prerequisite finding of reasonable grounds for complaint. See Western Reserve Transit Authority
v. Pub. Util. Comm., 39 Ohio St.2d 16, 313 N.E.2d 811 (1974). In that case, the Court reversed
the Commission’s dismissal of a case before holding a hearing, but after the Commission issued
an entry finding that reasonable grounds for complaint “may exist.” /4. at 19. The Court then or-
dered the Commission not to make an explicit finding of reasonable grounds for complaint, but
to hold a hearing—which the Commission has done here. /d. Neither case that OCC cites sup-

ports its overly restrictive interpretation of R.C. 4905.26.
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3. EU misconstrues the Commission’s authority under the RAA and, in any
event, failed to preserve the issue for appeal.

IEU contends that “the RAA does not provide the Commission any authority to invent a
cost-based ratemaking methodology” for “capacity-related compensation.” (IEU Br. at 28.) IEU
failed to raise this argument in any application for rehearing; thus, the argument is not properly
before the Court. (See Cameron Creek Apts. v. Columbia Gas of Ohio, Inc., Slip Op. No. 2013-
Ohio-3705, §923-24 (failure to specify claim on rehearing “deprives this court of Jjurisdiction”
over the claim).) Besides, the RAA contemplates that pricing for an FRR entity’s capacity may
be determined through an SCM—it expressly endorses state compensation mechanisms—which
supports the Commission’s establishment of such a mechanism. Capacity Order at 7, IEU Appx.
at 51. And, as discussed above, Ohio law provides the Commission authority to establish capaci-
ty charges, eliminating any need to look to the RAA for that authority.

At bottom, Appellants cannot avoid this Court’s long line of authority recognizing the
Commis‘sion’s broad regulatory authority over public utilities. There can be no doubt that the
General Assembly has spoken broadly about that jurisdiction. £.g., Corrigan v. Hluminating Co.,
122 Ohio St.3d 265, 2009-Ohio-2524, 910 N.E.2d 1009, 9 8 (“This ‘jurisdiction specifically con-
ferred by statute upon the Public Utilities Commission over public utilities of the state * * * is so
complete, comprehensive and adequate as to warrant the conclusion that it is likewise exclu-
sive.””), quoting State ex rel. Northern Ohio Tel. Co. v. Winter, 23 Ohio St.2d 6, 260 N.E.2d 827
(1970). This Court has described the Commission’s wide-ranging authority over public utilities
as “broad and complete.” Kazmaier Supermarket, Inc. v. Toledo Edison Co., 61 Ohio St.3d 147,
150-151, 573 N.E.2d 655 (1991). As the Court explained:

R.C. Title 49 sets forth a detailed statutory framework for the regulation of utility
service and the fixation of rates charged by public utilities to their customers. As
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part of that scheme, the legislature created the Public Utilities Commission and
empowered it with broad authority to administer and enforce the provisions of Ti-
tle 49.
Id. at 150. Indeed, “there is perhaps no field of business subject to greater statutory and govern-
mental control than that of the public utility.” Id. In light of this, it would be exceptional for this

Court to conclude that the Commission lacks jurisdiction over the capacity rates at issue.

Propgsition Of Law No. IV: The Commission correctly deterinined that a full base rate
case proceeding was not required here. [IEU Prop. IV; FES Prop. 1II]

In its Prop. IV, IEU contends that the Commission’s Capacity orders are unreasonable
and unlawful because the Commission did not conduct a full-blown base rate case pursuant to
R.C. Chapter 4909. (IEU Br. at 32-35.) FES makes a similar claim in parts (1) and (2) of its
Prop. I1I. (FES Br. at 26-32.) Those arguments lack merit./Again, the Commission established
RPM as the wholesale price that CRES providers would pay for capacity; the Commission did

| not set retail rates for the recovery of deferred costs.

The Court will review IEU Prop. IV and FES Prop. III (1) and (2) in vain for citation to
precedent from this or any other court supporting the theory that a full-blown traditional base
rate case proceeding was required here, where the Commission did not actually set base rates. As
this Court has recognized, the Commission is vested with broad discretion to manage its dockets
and to decide how it may best proceed to manage the orderly flow of its business. Toledo Coali-
tion for Safe Energy v. Pub. Util. Comm., 69 Ohio St.2d 559, 560, 433 N.E.2d 212 (1982). And
as the Commission correctly recognized, strict adherence to the procedural and substantive re-
quirements applicable to a base rate proceeding was not required here because the Commission’s
investigation was not a traditional base rate case. Rehearing Entry at 54., IEU Appx. at 143.

Here, the Commission (not a base rate applicant) initiated the proceeding in response to AEP
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Ohio’s FERC filing to review the capacity charge associated with AEP Ohio’s FRR obligations.
Moreover, as discussed above, R.C. 4905.26 authorized the Commission to do so. That statute
requires only that the Commission hold a hearing and provide notice. See R.C. 4905.26. The
Commission conducted its proceeding in full compliance with those requirements. It permitted
extensive discovery, written and oral testimony, cross-examination, voluminous hearing exhibits,
and additional argument through briefing. The massive record before this Court confirms that the
adjudicatory process was more than sufficient.

Moreover, the proceeding below could properly be construed as a “first filing” of rates
for a service not previously addressed in a Commission-approved tariff. R.C. 4909.18. Such a
“first filing” does not require any hearing, much less the extensive hearings that the Commission
condﬁcted, in which IEU fully and actively participated. Id ; see also Consumers’ Counsel, 2006~
Ohio-5789, at 18 (the notice, investigation, and hearing requirements of R.C. Chapter 4909 ap-
ply only to applications for a rate increase pursuant to R.C. 4909.18 and the Commission has
discretion to determine whether a rate increase is sought and a hearing necessary). Nor does such
a “first filing” require the application of a rate base, rate-of-return, cost methodology. Ohio Do-
mestic Violence Network v. Pub. Util. Comm., 70 Ohio St.3d 311, 323, 638 N.E.2d 1012 (1994).

Proposition of Law No. V: Appellants’ challenges to the Commission’s grant of an ac-
counting deferral for certain of AEP Ohio’s capacity-related costs are without merit. [0CC
Prop. 11 and Prop. I1I; JEU Prop. V]

The Court has long recognized the Commission’s substantial authority and discretion to

implement regulatory accounting deferrals:

R.C. 4905.13 grants the commission authority to establish a system of accounts
for public utilities and to prescribe the manner in which the accounts must be
kept. We have recognized the commission’s discretion under R.C. 4905.13 and
have held that we “generally will not interfere with the accounting practices set by
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the commission.” Consumers’ Counsel v. Pub. Util. Comm. (1987), 32 Ohio St.3d
263, 271, 513 N.E.2d 243. Moreover, we have stated that where, as here, “a stat-
ute does not prescribe a particular formula, the PUCO is vested with broad discre-
tion.” Payphone Assn. of Ohio v. Pub. Util. Comm., 109 Ohio St.3d 453, 2006-
Ohio-2988, 849 N.E.2d 4, at § 25, citing Columbus v. Pub. Util. Comm. (1984),
10 Ohio St.3d 23, 24, 10 OBR 175, 460 N.E.2d 1117.

Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio $t.3d 305, 2007-Ohio-4164, 871 N.E.2d
1176, ¥ 18. For that reason alone, Appellants’ arguments fail.

Further, the Court has recognized that the Commission’s authority over utility accounting
pursuant to R.C. 4905.13 is distinct from its ratemaking authority. /d.; Consumers’ Counsel v,
Pub. Util. Comm., 6 Ohio St.3d 377, 378-79, 453 N.E.2d 673 (1983). This Court consistently

'refuses to interfere with accounting practices establishea by the Commission when the account-
ing procedure does not affect current rates and the ratemaking effect of the accounting order will
be reviewed later. See Elyria Foundry, 2007-Ohio-4164, at 9 18; Consumers’ Counsel v. Pub.
Util. Comm., 63 Ohio St.3d 522, 524, 589 N.E.2d 1267 (1992); Consumers’ Counsel v. Pub. UtiZ.
Comm., 32 Ohio St.3d 263, 271, 513 N.E.2d 243 (1987); Consumers’ Counsel v. Pub. Util.
Comm., 6 Ohio St.3d 377 (1983). None of Appellants’ challenges to the accounting deferral
demonstrates harm arising from a violation of Ohio law. As demonstrated below, each challenge
is premature and meritless.

A, Appellants’ challenges to the ratemaking decision involving the deferred capacity
costs are premature and should be heard in Case No. 2013-521. [OCC Prop. II and
Prop. III; IEU Prop. V]

OCC maintains that the accounting order results in harm to retail customers, relying on
this Court’s decision in Elyria Foundry. (OCC Br. at 24-26.) But there was no harm to ratepayers

from the accounting deferral authorization here. And the Commission’s decision did no more
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than approve the accounting deferrals; it did not conclusively determine the ratemaking issues
being challenged by OCC and IEU. The Commission’s Capacity Order was clear on this point:

Further, the Commission will authorize AEP Ohio to modify its accounting pro-
cedures, pursuant to Section 4905.13, Revised Code; to defer incurred capacity
costs not recovered from CRES provider billingé during the ESP period to the ex-
tent that the total incurred capacity costs do not exceed the capacity pricing that
we approve below. Moreover, the Commission notes that we will establish an ap-
propriate recovery mechanism for such deferred costs and address any additional
financial considerations in the [ESP II] proceeding.

Capacity Order at 24, IEU Appx. at 68.

The ratemaking issues challenged by OCC and IEU were not resolved in the decision be-
low. They were resolved instead in the ESP II decision that is subject to a separate appeal in
Case No. 2013-521. The Commission made that clear yet again when it responded to OCC’s ap-
plication for rehearing on the accounting deferral (OCC AFR at 16-25 (Aug.1, 2012), OCC
Appx. at 69-75.) Rejecting OCC’s efforts to inject those ratemaking matters into this case, the
Commission explained that its decision had not resolved them and they were, as a result, “prema-
turely raised.” Rehearing Entry at 51, IEU Appx. at 140. It explained that “[t}he Capacity Order
did not address the deferral recovery mechanism” and reiterated that it would establish “an ap-
propriate recovery mechanism” and address “any other financial considerations” in the ESP IT
case. /d. Because OCC advances premature ratemaking challenges, they should be deferred to
Case No. 2013-521 where this Court will review the separate ratemaking order.

OCC nonetheless argues that its challenge is not premature, invoking Elyria F\ oundry.
(OCC Br. at 25-26.) But this Court in Elyria Foundry found that the accounting deferral “was not
merely an accounting order” because it made certain determinations that were “conclusive for

ratemaking purposes” and “violated R.C. 4928.02(G).” Elyria Foundry, 2007-Ohio-4164, at q
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57. As shown above, however, the Commission here clearly stated that it was not deciding the
ratemaking issues as part of its decision éuthorizing the accounting.deferrals. Capacity Order at
23, IEU Appx. at 67; Rehearing Entry at 38, IEU Appx. at 127. And the Commission explicitly
found that OCC’s ratemaking complaints were a ;ﬁremature attempt to anticipate the ESP I7 deci-
sion. Rehearing Entry at 51, IEU Appx. 140.

Were the Court to conclude that the accounting deferral authorization somehow consti-
tutes a ratemaking determination that causes harm to Appellants, it should defer consideration of
the underlying legal issues to Case No. 2013-521. Because the decision below did not affect a
substantial right of appellants (because the ratemaking issues were resolved in the separate ESP
1T proceeding), the Court can avoid piecemeal appeals by resolving the ratemaking disputes in
Case No. 2013-521. See Cincinnati v. Pub. Util. Comm., 63 Ohio St.3d 366, 368-69, 598 N.E.2d
775 (1992) (dismissing ratemaking claims raised on appeal from an accounting order because of
a separate rate case pending that afforded appellants an opportunity to challenge the final rate
determination); Senior Citizens Coalition, 40 Ohio St.3d 329.

B. The accounting deferral does not create an unlawful subsidy or require customers to
“pay twice” for capacity service, and Appellants’ other improper attempts to sec-
ond-guess the Commission’s rate design expertise should be rejected. [OCC Prop.
IL Prop. HI.A and Prop. III.C; IEU Prop. V.2 and Prop. V.5]

Appellants’ claims about pricing are both premature and without merit.

1. There is no unlawful double payment or overpayment for capacity. [0CC
Prop. II; IEU Prop. V.5]

OCC claims that both shopping and non-shopping customers will be forced to pay twice
for capacity service :as aresult of the accounting deferral. (OCC Br. at 19-20.) IEU similarly ar-
gues that non-shopping customers overpay to the extent that the bundled SSO generation rate

incorporates a capacity charge higher than the cost-based rate adopted below for shopping cus-
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tomers. (IEU Br. at 41-42.) In addition to being premature ratemaking challenges that are be-
yond the scope of this appeal, those arguments are both incorrect.

First, the embedded capacity component of SSO generation service is distinet from the
unbundled capacity service provided to CRES providers to support shopping. The fact that two
different charges might apply tc; two different services—both of which broadly relate to capaci-
ty—cannot be used to suggest that customers wrongly “pay twice” or overpay for capacity. The
distinctions between wholesale capacity (supporting shopping customers) and retail SSO service
(to non-shopping customers), along with the full rationale supporting the retail charges, were fur-
ther explained in the ESP I/ decision. But that decision should only be reviewed by this Court in
Case No. 2013-521.

Second, the Commission’s ability to implement nonbypassable charges in connection
with approving an electric distribution utility’s SSO generation rate plan (to be addressed in Case
No. 2013-521) will eliminate any basis for challenging the accounting deferral associated with
those charges. If the Commission can authorize recovery of the charges from all customers, then
the accounting deferral pending the development of that recovery method is lawful as well. Con-
sumers’ Counsel, 2006-Ohic-5789, at 38 (so long as the Commission has ratemaking authority
to reflect the underlying costs in utility rates, it also has authority to implement the preliminary
and “smaller step” of allowing an accounting deferral). For that reason too, the ratemaking mat-
ters should be addressed by this Court only in reviewing the ratemaking decision, not the ac-
counting deferral decision below.

Third, OCC ignores and defies the record in contending that non-shopping customers pay
something for nothing when they contribute toward recovery of the accounting deferral. All cus-

tomers benefit from the opportunity to shop for generation service, not just those who actually
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shop. The Commission correctly found that the accounting deferral was necessary in order to

promote competition:

In short, the record reveals that RPM-based capacity pricing would be insufficient
to yield reasonable compensation for AEP Ohio’s provision of capacity * * *
However, the Commission also recognizes that RPM-based capacity pricing will
further the development of competition in the market * * * which is one of our
primary objectives in this proceeding. * * * For that reason, the Commission di-
rects AEP Ohio to charge CRES providers the adjusted final zonal PJM RPM rate
* * * ] Further, the Commission will authorize AEP Ohio to modify its account-
ing procedures, pursuant to Section 4905.13, Revised Code, to defer incurred ca-
pacity costs not recovered from CRES provider billings during the ESP period to
the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below.

Capacity Order at 23, IEU Appx. at 57. Thus, the accounting deferral was adopted to benefit
non-shopping customers who stand to benefit from a more competitive market as well. Besides,
all customers will pay the non-bypassable charge (SSO customers and CRES customers) needed
to support the capacity service they benefit from. The Commission determined that under the
SCM, no one gets something for nothing and no one pays for something they do not receive; Ap-
pellants’ challenge to that determination is not a matter of law but simply an attempt to improp-
erly second guess the Commission by invading its discretion and expertise. In any case, the ulti-
mate question of whether and which ratepayers should be charged for the capacity deferral (and
on what basis) was addressed by the Commission in the ESP II decision—which this Court will
review in Case No. 2013-521.

2. There is no unlawful anti-competitive subsidy under R.C. 4928.02(H). [0CC
Prop. IILA; IEU Prop. V.2]

OCC Prop. IIL.A argues that the accounting deferral creates an unlawful subsidy of a

wholesale competitive service through retail customers. (OCC Br. at 20-24.) Similarly, [EU
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Prop. V.2 maintains that the accounting deferral creates an anti-competitive subsidy in violation
of R.C. 4928.02(H). (IEU Br. at 38-39.) These arguments mischaracterize the decision below.

As an initial matter, R.C. 4928.02(H) applies only to subsidies to a competitive retail
electric service. OCC’s argument thus could not have merit unless the capacity service being
priced here were both retail and competitive. See OCC Br. at 22. As AEP Ohio explained, how-
ever, the service priced below was neither retail nor competitive. There is simply no reasonable
way to characterize AEP Ohio’s exclusive obligation to prdvide capacity resources to support
both shopping and non-shopping load as competitive.

OCC also argues that, because the capacity costs originated as part of a wholesale trans-
action and are ultimately recovered through retail rates, the decision violates R.C. 4928.02(L)’s
policy for protecting at-risk populations. (OCC Br. at 23-24.) OCC’s application of the phrase
“at-risk populations” is nonsensical; the statutory Iangﬁage could not possibly have been intend-
ed to refer to all customers. Nonetheless, the decision will benefit all customers by promoting
competition and ensuring that AEP Ohio will have sufficient compensation to provide capacity
service. The raison d’etre for the Commission decision to charge CRES providers a lower capac-
ity rate (and, by extension, the accounting deferral to make AEP Ohio whole) was to promote
competition, not destroy it. See, e.g., Capacity Order at 23-24, 33, 35, IEU Appx. at 67-68, 77,
79; Rehearing Entry at 6, 40, 42, IEU Appx. at 95, 129, 131. This Court, moreover, recently
sanctioned an accounting deferral to recover wholesale transmission costs imposed under federal
law upon retail customers, even though the costs were incurred during a period when generation
rates were to remain frozen. Consumers’ Counsel, 2006-Ohio-5789, at § 46. And this Court has
explained—in the very context of the Commission interpreting other R.C. Title 49 provisions

when implementing accounting authority—*“due deference should be given to statutory interpre-
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tations by an agency that has accumulated substantial expertise and to which the General Assem-
bly has delegated enforcement responsibility.” Id. at ] 41. That time-tested principle should be
followed here. |

Finally, the Court has long recognized that the Commission has flexibility to promote
competition using reasonable distinctions and rate designs. Even before S.B. 221°s second wave
of electric restructuring, it was lawful under S.B. 3 to implement shopping credits that reduced
the utility’s charges to some customers in order to promote shopping. As this Court described the
shopping credits approved by the Commission under S.B. 3: |

Shopping credits are a deduction against [the utility’s] own generation charges on
the bills of customers who switch to a competitive supplier for their generatibﬁ
services. Customers may also avoid paying a portion of the rate-stabilization
charge if they commit to obtaining electric generation from another supplier. The
credits are designed to encourage customer shopping for energy generation sup-
plied by a competitive retail electric service.

Consumers’ Counsel v. Pub. Util. Comm., 109 Ohio St. 3d 328, 2006-Ohio-2110, 847 N.E.2d
1184, § 21 (internal citations omitted). By shopping and taking advantage of offered credits, cus-
tomers partially avoided paying a non-bypassable “wires” charge that was paid by all non-
shopping customers. The Court rejected OCC’s theory that the credits discriminated against non-
shopping customers. Id. at ¥ 25. It should again reject OCC’s similar theory regarding the defer-
ral here.

3. The Commission is not required to follow Appellant’s rate design sugges-
tions. [OCC Prop. IIL.C]

OCC’s “cost causation” challenge to the accounting deferrals also lacks merit. (OCC Br.
at 26-28.) The ratemaking principle of “cost causation,” whereby there is a goal of ultimately

establishing rates that collect costs from the customers that cause the cost to be incurred, is non-
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binding. This Court has frequently acknowledged that decisions about how rates are designed—
including which customers pay and under what circumstances—are matters within the Commis-
sion’s discretion. Green Cove Resort Owners’ Ass’n. v. Pub. Util. Comm., 103 Ohio St.3d 125,
2004-Ohio-4774, 814 N.E.2d 829, 9 1 (recognizing the Commission’s “unique rate-design exper-
tise™); Citywide Coalition for Util. Reform v. Pub. Util. Comm., 67 Ohio St.3d 531, 533, 620
N.E.2d 832 (1993) (affording the Commission “considerable discretion” in matters of rate de-
sign); see also Consumers’ Counsel, 32 Ohio St.3d at 268 (ratemaking involves extensive heat-
ings, voluminous testimony, and technical questions which must be resolved on the basis of
complex and often disputed evidence; the Court’s function is not to weigh the evidence or
choose between debatable rate structures). Appellant’s disagreement with the Commission’s dis-
cretion provides no appropriate basis for reversal.

C. IEU’s miscellaneous challénges to the deferral also lack merit. [IEU Prop. V.1, Prop.
V.3 and Prop. V.4]

IEU sprinkles into its brief three more passing challenges to the accounting deferral.
First, IEU Prop. V.1 attacks the deferral using the misguided notion that any cost-based rate
above what it characterizes as “market” levels is unlawful as an untimely transition cost. (IEU
Br. at 35-38.) According to IEU, R.C. 4928.38 proscribed above-market recoveries and transi-
tion charges in 2005. (IEU Br. at 35-38.) But, as AEP Ohio has explained, generation transition
charges are not at issue here. See Prop. IL.A., supra at 14-16.

Second, IEU Prop. V.3 wrongly claims that the Commission’s approval of the accounting
deferral violates R.C. 4928.05(A). (IEU Br. at 39-40.) That statute, IEU contends, indirectly pre-
cludes the Commission’s from authorizing an accounting deferral regarding competitive retail

generation except under R.C. 4928.144, which can only be exercised in an SSO proceeding. (/d.)
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That argument is circular and incorrect. The Commission did, in fact, rely on R.C. 4928.144 in
authorizing recovery of the deferral, and it did so as part of the ESP Il decision. More important-
ly, the Commission properly found that the service being priced is a wholesale service, thus re-
jecting IEU’s argument that the restrictions of R.C. 4928.05(A) apply. Capacity Order at 13, IEU
Appx. at 57; Rehearing Entry at 39, IEU Appx. at 128.

Third, IEU Prop. V.4 contends that the Commission erred in directing AEP Ohio to re-
flect a carrying charge in its accounting deferral. (IEU Br. at 40-41.) That “one-pager” challengé
is without merit. Of course, a carrying charge is an appropriate extension of the Commission’s
broad authority over utility accounting. R.C. 4905.13. A carrying chérge reflects the real cost of
money that AEP Ohio realizes by incurring millions of dollars in costs to provide capacity ser-
vice now only to recover the costs years lafer, after the accounting deferral is amortized. All of
the costs included in the accounting order, including the carrying charges,® are subject to audit
and the rigors of ratemaking—-just not as part of the accounting order. The Commission ex-
plained that including a carrying charge up front is routine and attendant to an accounting order:

As we have noted in other proceedings, once collection of the deferred costs be-
gins, the risk of non-collection is significantly reduced. At that point, it is more
appropriate to use the long-term cost of debt rate, which is consistent with sound
regulatory practice and Commission precedent.

Rehearing Entry at 43, IEU Appx. at 132. IEU’s challenge that there is no specific evidence sup-
porting the Commission’s boilerplate carrying-charge provision ignores the reality that deferred

recovery of costs incurred necessarily involves the time value of money.

® AEP Ohio notes that the higher carrying charge objected to by IEU, known as the weighted av-
erage cost of capital, was never triggered and the lower cost of debt carrying charge is all that is
being booked. Rehearing Entry at 42. '
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D. If the Court somehow determines that the deferral violates Ohio law, it should re-
mand the case to the Commission with instructions to address recovery of the undis-
counted capacity cost through rates.

If the Court were to determine that the accounting deferral was unlawful—and it should
not—the appropriate remedy is not to reverse or vacate. It is to remand with instructions to ad-
dress cost recovery. Because the Commission found that AEP Ohio incurs costs equal to
$188.88/MW-day to provide capacity to serve shopping customer load, the only appropriate
remedy in the event the Commission has unlawfully deferred recovery is a remand with direc-
tions to address how AEP Ohio is to fully recover the $188.88/MW-day costs. The Commission
found that the pre-existing capacity price would cause AEP Ohio to earn an “unusually low re-
turn on equity” and be “insufficient to yield reasonable compensation” Capacity Order at 23,
IEU Appx. at 67. Likewise, it was imperative that the AEP Genco be given assurances that its
generation assets would not be conscripted into such involuntary servitude, if it were to proceed
with corporate separation. In sum, absent such an affirmative directive from the Court, the con-
sequence of a reversal or vacatur could be that AEP Ohio would collect only an RPM rate that is
far below its cost of providing service—in violation of the U.S. Supreme Court decision in Hope
and Bluefield. See pp. 17-18, supra.

Proposition of Law No. VI: The Commission processed the underlying case appropriately;
IEU’s claims seeking to retroactively adjust rates are inappropriate and should be denied.
{IEU Prop. VI, Prep. VII, and Prop. VIII]

IEU raises a number of arguments that relate in some manner to the authority of the
Commission to set interim capacity rates and IEU’s preference for some type of refunding mech-
anism. (IEU Br. at 42-45.) The issues raised either relate to actions in the ZSP I7 proceeding or
deal with rates that expired during the processing of this case. In short, these claims are not

properly before this Court and otherwise lack merit.
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IEU argues that the Commission failed to restore the RPM price as required by R.C.
4928.143(C)(2)(b) when rejecting the ESP I stipulation. (/d. at 42-43.) 1IEU next asserts that the
temporary rate implemented before the final Capacity Order was not record-based. (/d. at 43-45.)
IEU also argues that the Commission lacks authority to set capacity pricing and, therefore, the
Commission should be forced to refund any price IEU characterizes as above-market. (/d. at 45-
46.) As AEP Ohio and the Commission previously exﬁlainéd, IEU’s arguments all relate to infer-
im rates that the Commission set for capacity service during the underlying proceeding. See Case
No. 2012-2098, ef al., Mem. Supp. Jt. Mot. to Dismiss at 2-7, Supp. at 788.° Those rates are no
longer effective, are no longer being collected, and have been replaced by other rates. The inter-
im rates were never stayed pending appeal or otherwise (nor was the required bond or other un-
dertaking executed). /d. at 5-6. And the prohibition against retroactive ratemaking precludes the
refunds that IEU seeks. Id.

Further, IEU seeks to improperly appeal a matter related to the SSO governed by the ESP
11 proceeding that is pending on review before this Court in Case No. 2013-521. (IEU Br. at 42-
43.) What the Commission decided to do or not do with the SSO is a matter for that proceeding.
Here, the Commission informed the parties in December 2010 that it was going to study the
SCM and began an investigation. The prior stipulation that merged the SSO case with the capaci-
ty pricing issues was rejected, and the Commission subsequently separated the dockets again and
moved forward. The processing of the SSO in the ESP /I proceeding did not limit the Commis-

sion’s authority in the investigation of capacity pricing.

? AEP Ohio incorporates the arguments set forth in the August 14, 2013 Joint Motion to Dismiss
as if set forth fully herein.
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IEU also attempts to call into question the Commission’s authority to manage its dockets.
IEU’s attempt to parse the Commission’s actions given this case’s procedural complexities is
inappropriate. (/d. at 43-45.) So too is its request for a refund. (/d. at 45-56.) Even if the rates at
issue were still being collected (which they are not), retroactive refunds are barred by the prohi-
bition against retroactive ratemaking: “The rule against retroactive rates * * * also prohibits its
refunds.” In re Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, ¢
15). For these reasons and those advanced in the August 14, 2013 Joint Motion to Dismiss, this
Court should reject IEU Props VI, VII and VIIIL.

Proposition Of Law No. VII: The Commission afforded all parties due process. [IEU Prop.
IX]

IEU’s final proposition sounds in due process. (IEU Br. at 46-48.) Ample process was
provided here. IEU just does not agree with the outcome. The Commission has broad authority to
ensure fair pricing for customers, provide flexibility to encourage the development of competi-
tive markets, protect customers from unreasonable sales practices, market deficiencies, and mar-
ket power, as well as to pursue other policies expressed in R.C. 4928.02.

The Commission’s extensive docket in this case, which has almost 600 entries, demon-
strates that the parties were afforded an extraordinary right to be heard. The Commission initiat-
ed the case as an investigation in December of 2010. It took comments from the industry, includ-
ing IEU. The docket was consolidated with the SSO docket when a stipulation was filed. Sup-
porting and opposing testimony was filed on the Stipulation and an extensive hearing was held.
The Commission approved the Stipulation and later withdrew that approval on rehearing, as re-
guested by IEU. The Commission then held a hearing focused on the underlying capacity case

and provided another opportunity for testimony in support of all positions. Again, an order was
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issued with full rights for rehearing. The ability for the Commission to reconsider matters on re-
hearing and initiate investigations are integral steps in that process. IEU was afforded all the pro-
cess required by law, and the voluminous record in this case demonstrates that IEU did not lack
the opportunity to share its views.

AEP OHIO’S CROSS-APPEAL

Propesition of Law No. VIII: The PUCO may not reduce AEP Ohio’s cost-based capacity
rate using an energy credit that incorporates demonstrably inaccurate inputs,

As explained above, the Commission calculated the cost-based rate for capacity in two
steps. First, it determined the book costs of AEP Ohio’s generation assets. Second, it developed a
credit to offset against those costs based onrevenues AEP Ohio would realize by selling energy
“freed up” by its sale of capacity to CRES providers. The theory behind the credit is that, when
capacity provided by generation assets is sold to a CRES provider, the assets’ potential to gener-
ate energy for sale to third parties is “freed up.” The energy credit thus offsets the Company’s
capacity costs with the margins AEP Ohio realizes from energy-related sales produced by that
capacity. Capacity Order at 33-35, IEU Appx. at 77-79. AEP Ohio is not appealing the Commis-
sion’s first step. Rather, AEP Ohio is challenging the amount of the energy credit that the Com-
mission determined in the second step. The Commission methodology is riddled with fundamen-
tal errors. The resulting energy credit is grossly overstated, rendering the capacity rate severely
understated.

A. The ehergy credit is unreasonably and unlawfully overstated because it is based on a
static shopping assumption that is lower than actual shopping levels.

The Commission’s energy credit methodology relies in large part upon the level of shop-
ping for electricity during the time frame to which the energy credit relates. An increase in shop-

ping decreases the energy credit (and thus increases the Company’s cost-based capacity rate),
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while a decrease in shopping has the opposite effect. (Tr. X at 2190-91, Supp. at 595, Staff Ex.

" 105 at 19, Supp. at 560.) Despite this dependent relationship, the Commission’s energy credit
unreasonably incorporates a static shopping level of 26.1%, which reflects the level of shopping
on March 31, 2013. (Staff Ex. 105 at 19, Supp. at 560; AEP Ohio Ex. 142 at 21, Supp. at 323.)

In using that static assumption, the Commission disregarded uncontroverted evidence
both that (1) the level of shopping had already increased substantially by the time of the hearing
and before the Capacity Order; and (2) shopping is expected orﬁy to increase going forward, in-
cluding the period when AEP Ohio is charging the capacity rate that the Commission approved.
Indeed, in only one month, the level of shopping in AEP Ohio’s service territory rose more than
4% —ifrom 26.1% as of March 31,‘2012, to 30.19% as of April 30, 2012. (AEP Ohio Ex. 142 at
21, Supp. at 323.) And the Commission explicitly recognized and affirmatively intended that its
Capacity Order will “stimulate competition among suppliers in AEP Ohio’s service territory.”
Order at 23. The Commission’s arbitrary adoption of a static 26.1% shopping assumption in its
energy credit calculation for the entire period through May 2015 cannot be reconciled with the
30.19 % level that had already been reached before the hearing concluded and the Commission’s
recognition that shopping will increase under the RPM pricing it established.

The impact of increased (versus static) shopping is substantial. At a shopping level of
only 50%, for example, the Company’s net capacity costs increases from the Conumission’s
adopted price of $188.88/MW-day to $215.88/MW-day. (AEP Ohio Ex. 143 at 7, Supp. at 354.)
At a75% shopping level, the net capacity cost increases to $245.13/MW-day. (Id.) Even the 4%
increase in shopping that occurred be‘cv;feen March 31 and April 30, 2012 would correspond to a
decreased energy credit of $4.50/MW-day and an increase in the net capacity cost in the same

amount—resulting in a net capacity cost of $193.30/MW-day. The Commission’s failure to ac-
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count for the increases in shopping that already have occurred and will occur is unreasonable,
unlawful, and financially harmful to AEP Ohio. As such, the Court should remand this case to
correct this failure by adjusting the energy credit based on an appropriate, non-static shopping
assumption.

B. The energy credit is unreasonably and unlawfully overstated because it is based on
fundamental technical errors and utilizes an opaque modeling methodology incapa-
ble of meaningful scrutiny.

Although this Court has traditionally deferred to the Commission in areas involving its
special expertise, such deference is not appropriate where the decision is unreasonable and un-
supported by the record. See, e.g., Tongren v. Pub. Util. Comm., 156 Ohio St.3d 87, 89, 1999-
Ohio-206, 706 N.E.2d 1255. This Court has thus previously deferred to the Commission’s selec-
tion of one of multiple defensible methodologies or formulas. Ohio Edison Co. v. Pub. Util.
Comm., 173 Ohio St. 478, 483-84, 184 N.E.2d 70 (1962). But such deference is not required
where the Court doubts the reliability or reasonableness of a methodology or model. See, e. g,In
re Application of Columbus Southern Power Co., 2011-Ohio-1788, at § 25-26. That is precisely
the case here '(even apart from the flawed shopping assumption discussed above). As explained
below, the adopted energy credit model utilizes a number of flawed inputs, each resulting in the
energy credit being overstated and the resulting capacity rate being unreasonably understated.
(See AEP Ohio AFR at 13-43, Appx. At 19, 49.)

As a threshold matter, the Commission’s energy credit methodology is unreasonable and
unlawful because it is based on a “black box” model that cannot be meaningfully evaluated or
tested. All of the data used in the model was either off-the-shelf from the developer’s default da-
tabase or developed by others, so the witness sponsoring the model could not answer questions

about it. (Tr. IX at 1865, Supp. at 585.) Many of the model’s inputs remain unknown. (. at
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1844, 1872-74, Supp. at 584, 586-88 Tr. X at 2151, 2158-59, Supp. at 590.) That missing infor-
mation makes it impossible to assess critical inputs to the model or verify that it was used appro-
priately. (AEP Ohio. Ex. 144 at 13-16, Supp. at 383-86.) This Court has recently made clear that
the adoption of models or formulas must be accurately and verifiably supported by the record.
See Columbus Southern Power, 2011-Ohio-1788, at § 25-26. Moreover, at least one utility com-
mission in another jurisdiction has rejected the very model that the Commission adopted in this
case for this very reason. See, e.g., In the Matter of Idaho Power Company, 2005 O?e. PUC
LEXIS 349, *17 (July 28, 2005) (concluding that “the model fails to accurately forecast market
electricity prices under normalized conditions”). This Court should do so too.

Equally troubling is the fact that the 'modei was not properly calibrated. (See AEP Ohio
Ex. 144 at 10-11, Supp. at 380-81; Tr. X at 2210-11, 2163-64, Supp. at 597-98, 593-94.) The
failure to properly calibrate the model was critical, causing the model to be unsuitable and inac-
curate. (AEP Ohio Ex. 144 at 11, Supp. at 380-81.) AEP Ohio showed that, had this “most basic
step” in any modeling analysis been undertaken, it would have revealed that the model’s final
run overstated gross energy margins by more than 20%. (Id. at 12-14, Supp. at 382-84.) Courts
have long recognized the critical necessity of properly calibrating any model used to support an
adjudicative determination. For example, the United States District Court for the Eastern District
of California noted that “it is undisputable that calibration is a ‘critical’ and ‘valuable’ step that
ensures that model simulation matches the field observation to a reasonable degree.” 4barca v.
Franklin County Water Dist., 761 F.Supp.2d 1007, 1060 (E.D. Cal. 2011).° The model at issue

here was not properly calibrated before it was used to calculate the Commission’s energy credit.

1 The Abarca court further noted that appellate courts “throughout the United States have em-
Pphasized calibrating/harmonizing model predictions with actual data to ensure reliability”
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The Commission disregarded clear evidence that its adopted energy credit wrongly in-
corporates traditional off-system sales (“OSS™) margins and does not properly reflect the impact
~of the AEP System Interconnection Agreement (“Pool”) on OSS margins. AEP Ohio demon-
strated at hearing, in its post-hearing briefs, and in its application for rehearing that the energy
credit wrongly incorporates OSS margins associated with capacity not ev.en_ used to support
shopping; improperly imputes a market-based margin for non-shopping customers; and does not
adjust OSS margins to take into account AEP Ohio’s 40% Member Load Ratio (“MLR”) under
the Pool Agreement. (See, e.g., AEP Ohio AFR at 38-42, Appx. at 44-48.) These errors confis-
cate revenues from AEP Ohio’s retail SSO sales and use them to subsidize CRES providers
through a lower wholesale rate for capacity. (AEP Ohio Ex. 143 at 6, 11, Supp. at 353, 358.)
Moreover, individually and in the aggregate, they inflate AEP Ohio’s retained energy margins
and, ultimately, the adopted energy credit, resulting in a capacity rate that is substantially under-
stated. Finally, they violate the Company’s FERC-approved Pool Agreement and the Federal

Power Act and conflict with Ohio’s energy policy and basic economic principles.

(Emphasis added.) /d. at n.55, citing Eleven Line, Inc. v. North Texas State Soccer Assn., Inc.,
213 F.3d 198, 206-08 (5th Cir. 2000) (antitrust context); Jnland Empire Public Lands Council v.
Schultz, 992 F.2d 977, 982 (9th Cir. 1993) (agency conducted “extensive field investigations to
calibrate and verify its models™); Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1199 (6th Cir.
1988) (“The plaintiffs carefully devised, calibrated, and tested their model, based upon physical
data generated by Velsicol’s own consultants, to determine the physical and chemical character-
istics beneath the landfill.”); Ohio v. United States Environmental Protection Agency, 784 F.2d
224,226 (6th Cir. 1986) (EPA acted arbitrarily in using a model to set emission limits ‘without
adequately validating, monitoring, or testing its reliability or its trustworthiness in forecasting
pollution [...1"); Boucher v. U.S. Suzuki Motor Corp., 73 F.3d 18 (2nd Cir. 1996) (excluding ex-
pert testimony under Rule 702). “In each of these cases, the Court has recognized the impact of -
calibration on the model integrity.” 4barca, 761 F. Supp. 2d at 1060 n.55.

46



The Commission’s model also uses overstated forecasted market prices, rather than avail-
able forward energy prices that represent actual market transactions (and which the Commission
utilized in AEP Ohio’s ESP II case), overstating the energy credit by more than $5 0/MW-day.
(AEP Ohio AFR at 27-28, Appx. at 33-34.) It also uses understated fuel costs for AEP Ohio’s
coal generation units that bear no rational relationship to the Company’s actual historical fuel
costs, resulting in an energy credit overstatement of more than $70/MW-day. (Jd. at 32-35, Supp.
at 38-41.) And it uses incorrect heat rates that do not reflect how AEP Ohio’s generation re-
sources actually operate, and which ignore the heat rate data for each resource that is readily
available in the Company’s FERC Form 1. (/d. at 35-38, Supp. at 41-44.) This leads to an energy
credit overstatement of $1.87/MW-day. (/d. at 36, Supp. at 42.)

The Commission did not address any of these flaws. In response to all of AEP Ohio’s
concerns, the Commission stated only: “[W]e do not believe that the Company has demonstrated
that the inputs actually used by EVA are unreasonable.” Capacity Order at 35, IEU Appx. at 79.
Given the record and the Commission’s total failure to substantively address the host of prob-
lems with the energy credit, the Court should not defer to the Commission’s methodology. In-
stead, the Court should remand the energy credit to the Commission with instructions to correct
it and to modify AEP Ohio’s capacity rate accordingly.

Proposition of Law No. IX: Precluding AEP Ohio from recovering the difference between
its cost of capacity and the auction rate would constitute a regulatory taking.

OCC argues that the Commission “is not authorized to permit a uﬁlity to defer for collec-
tion from retail electric customers the difference between the utility’s costs of capacity and the
wholesale discounted rate it charges marketers.” (OCC Br. 20.) Doing so, OCC asserts, would

“create[ ] an unlawful subsidy” from retail customers to CRES providers, who only pay the auc-
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tion price for capacity. (/d. at 21.) That argument is incorrect. See Prop. V.B.2, supra, at 35-36.
But e\}en if OCC were correct, precluding AEP Ohio from recovering the difference would vio-
late the U.S. Constitution’s Takings Clause. See U.S. Const. amend. V.

In Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978), the Supreme
Court established three factors to determine whether a government action constitutes a regulatory
taking: (1) the economic impact of the regulation; (2) the extent to which the regulation inter-
fered with investment-backed expectations; and (3) the character of the regulation. Jd. at 123: see
also Goldberg Cos., Inc. v. Richmond His. City Council, 81 Ohio St.3d 207, 211, 690 N.E.2d 510
(1998) (applying Penn Central). If a decision by this Court were to allow the Commissiox? to im-
- pose auction-based pricing with no deferral recovery mechanism, the State would need to pro-
vide AEP Ohio just compensation as a matter of federal constitutional law.

With respect to the economic impact of the regulation, AEP Ohio offered extensive wit-
ness testimony regarding the pernicious economic effect that a non-compensatory capacity price
has. (See, e.g., AEP Ohio Exs. 101-104, Supp. at 1-249.) The Commission agreed “that RPM-
based capacity pricing would be insufficient to yield reasonable compensation.” Capacity Order
at 23, IEU Appx. at 67. AEP Ohio likewise offered testimony regarding the certainty to investors
provided by a cost-based state compensation mechanism and the uncertainty associated with an
auction-based rate. (See AEP Ohio Ex. 101 at 9, Supp. at 9.) And no investor’s expectations
would be met if a utility commission has the authority to find that a rate is just and reasonable
but then preveﬁt the party generating capacity from recovering anything close to that rate. Final-
ly, the character of the government regulation would likewise compel an order of just compensa-
tion. Any order by the Commission that stripped AEP.Ohio of its ability to recover reasonable

compensation would go well beyond “some public program adjusting the benefits and burdens of
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economic life to promote the common good.” Penn Central, 438 U.S. at 124, It would harm the
public good by removing any incentive to develop new capacity. OCC’s request to cancel any
deferment should be rejected. If it is accepted, this Court should rule that “just compensation”

(the difference between AEP Ohio’s capacity costs and the auction-rate) is owed to AEP Ohio.
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CONCLUSION

For the foregoing reasons, the Court should reject Appellants’ challenges and grant the
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NOTICE OF CROSS-APPEAL OF
OHIO POWER COMPANY

Cross-Appellant, Ohio Power Company { “OPCo™), hereby gives notice of its cross-
appeal, pursuant to R.C. 4903.13 and Supreme Court Rule of Practice 10.02(A)(3), to the
_ Suprefae Court of Ohiv and Appeliee, the Public Utilities Commission of Ohio (“Commission”
“or “PUCO”), from an Opinion and Order entered on huly 2, 2012 (Attachment A), an Entry on
Rehearing entered October 17, 2012 (Attachment B), an Entry on Rebearing entered December
12, 2012 (Attachment C), and an Enfry on Rehearing entered January 30, 2013 (Attachment D) —
aIi in PUCO Case No. 10—2929-EL-UNC.' That case involved fhe Commission’s determination
of the rate that OPCo may charge its retail competitoré, Competitivé Retail Electric Service or
“CRES” providers, for generation capacity resources that OPCo supplies to them. This cross-
appeal is filed vm}un sxxty days of the Commission’s December 12, 2012 Entry on Rebearing.
OPCoisa party in PUCO Case No. 10-2929-EL-UNC and timely filed an Application for
Rehearing of the Commission’s July 2, 2012 Opinion and Ordéf in écéordance with R.C.
- 4903.10. OPCo raised cach of the assigaments of error listed below in its July 20, 2012
Apphcatzon for Rehearmg
| Appellant the Industnai Energy Users — Ohio (IEU) untxated this appeal one week after
the January 30, 2013 Entry on Rehearing (Attachment D), which was the second appeal
instituted by JEU from the case below (the other apégal is Case 'ﬁo. 2012-2098). Consequently,
there is a question as to ‘whether the Dééember 12,2012 Entry oﬁ Reheaﬁng (Attachment C) or
the January 30, 2013 Entry on Rehearing (Attachment D) ﬁnahzed the Commxsszon s decision

for purposes of- appeal before this Court The Commxsszon filed 2 motion to dismiss Case No.



2012-2098 on January 18, 2013 and OPCo filed a rootion to dismiss this appeal on February 21,

2013, both of which remain pending. In sum, there is uncertainty as to which decision of the

Commission was a final order for purposes of appeal and, by extension, which appeal before this

Court is proper‘ and should go forward. Consequently, Cross-Appellant/Appellee also filed a

separate notxce of cross-appeal in Case No., 2012-2098.

The Commxssmn s July 2, 2012 Opinion and Order Qctober 17, 2012 Entry on

Rehearing, December 12, 2012 Entry on Rehearing and Janvary 30, 2013 Entry on Rehearing

(collectively, the “Commission’s Orders”) are unlawful and unreasonable in the following

respects:

L

The Commission’s Orders unreasonably and unlawfully understate OPCo’s cost
of providing generation capacity resources to CRES providers because the eﬁergy
credit that the Commission applied to reduce OPCo’s cost-based capacxty rate is
unreasonably and unlawfully overstated.

a.

The energy credit that the Commission adopted is unreasonably and
unlawfully overstated becayse it is based on a static shopping assumption
that is lower than, and not reflective of, the amount of shopping taking
place at the time of the hearing, the amount of shopping taking place on
the date of the Commission’s Order, or the amount of shopping that is
currently occutring, :

The energy credit that the Commission adopted is unreasonably and
unlawfully overstated, is based on a host of fandamental technical and
calculation errors, and is against the manifest weight of the evidence.

Inter alia, the methodology used to calculate the energy credit does not

withstand basic scrutiny and is largely a “black box;” it was not properly
calibrated; it did not utilize the correct forward energy prices; it utilized

. inaccurate and understated fuel costs; it did not utilize the correct heat

rates to capture minimam and start time operating constraints and
associated cost impacts; it wrongly incorporates off-system sales margins;
it fails to properly reflect the operation and impact of the AEP System
Interconnection Agreement; and it overstates OPCo’s relevant forecasted
future gross margins,

. The Conunission’s Orders ai'e confiscatory, unjust, and unreasohabls, and they result in
an unconstitutional taking of OPCo’s property without just compensation. Fed Power



Comm. v. Hope Natural Gas Co.,, 320 U.8. 591 (1944); Penn Central Transp Co. v, New
York City, 438 U.8. 104, 124 (1978).

'WHEREFORE, Cross-Appellant Ohio Power Company respectfully submits that the
Commission’s July 2, 2012 Opinion and Order, October 17, 2012 Entry on Reheming, December
12, 2012 Entry on Rehearing and Janvary 30, 2013 Entry on Rehearing are unlawful, unjust, and
unreasonable and should be reversed in the respects outlined above. The case should be
remanded to the Commission io correct the errors complained of herein,

Respectfully submitted,

A

Steven T. Nourse (0046705)

(Counsel of Record) :
Matthew J. Satterwhite (0071972)
AMERICAN ELECTRIC POWER CORPORATION
1 Riverside Plaza, 29™ Floor
Columbus, Ohio 43215
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Amendment V to the Constitution of the United States

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any persoti be
subject for the same offence to be twice put in jeopardy of life or lib; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Copnmission Review of )
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Conpany }

Case No. 10-2929-EL-UNC

APPLICATION FOR REBHEARING OF OBIO POWER COMPANY

Pursuant to Section 4903.10, Obio Revised Code (“R.C.”), and Rule 4901-1-35, Ohio
Adminisirative Code (“0.A.C.7), Ohio Power Company (“AEP Olio” or the “Company™)
respectfully files this Application for Rehearing of the Commisﬁion’s Jaly 2, 2012 Opinion and
Order. The CoMssion’s July 2, 2012 Opinion and Order is unreasonable and unlawful in the
following respects: | '

I The Energy Credit That The Commission Adopted In The July 2 Opinion aud Order Is
Unreasonable And Unlawful

A. The Commission’s adoption of a $147 41MW~day energy credit based upon
Staff’s static assumption of 26.1% shopping throughout the 2012-2015 period is
flawed. According to Staff’s own witness, the energy credit should be lower
based upon the established shopping level of 30% as of April 30, 2012. And the
enexrgy credit should be éven substantially lower based upon the increased levels
of shopping that will ocour with RPM pricing,

B. There are a host of fundamental errors in EVA’s energy credit that the
Commission adopted in the July 2 Opinion and Order, causing the resultant -
energy credit to be patently unteasonable and agamst the manifest we:ght of the
evidence. -

1. EVA’s methodéiogy does not withstand basic scrutiny and is largely a
“plack box.”

2. EVA failed to calibrate the model or otherwise account for the impact of
zonal rather than nodal prices.



EVA erred in forecasting LMP prices instead of using available forward
energy prices, especially given Staff’s position in the Modified ESP
proceeding that lower forward energy prices should be used for the MRO
test, ’

The record shows that EVA used inaccurate 4nd understated fuel costs,

EVA failed fo use correct heat rates to capture minimum and start time
operating constraints and associated cost impacts.

EVA’s energy credit wrongly incorporates traditional OSS margins and
otherwise fails to properly reflect the impact of the Pool. '

a The adopted energy credit erroneously reflects more than OSS
margins created by "fireed up” energy associated with the capacity
being paid for by CRES providers. ‘

b. The adopted energy credit imputed a fictional mevket-based
margin atiributable to 100% of the non-shopping load and
incorporated that into the energy credit to offset the charge for
shopping load, which not only creates an unreasonable and
unlawfyl subsidy, but also confiscates margin that AEP Ohio is
authorized to retain through its SSO rates. '

. The adopted energy credit unlawfully fails to reflect operalian of
the FERC-approved Pool in its infloted enérgy credit.

EVA’s estimate of gross margins that AEP Ohio will earn in the June
2012 through May 2015 period are overstated by nearly 200%, as shown
by AEP witness Mechan’s alternative calculation of forecast gross
margins. wi o

At a mminmm, the Commission should conduct an evidentiary hearing on

rehearing to evaluate the accuracy of EVA’s energy credit compared to
actual results,

The Commission’s adoption of an enetgy credit that incorporates actual costs
from the 2010 test period and then imputes revenues that have'no basis in actual
costs creafes a state compensation mechanism that is unconstitutionally
confiscatory and that resnlts in an unconstitutional taking of property without just
compensation. N . "

L

The Commission’s Order is confiscatory, unjust, and unreasonable nnder
the “end result” standard of Hope Narmral Gas.



2. The Commission’s Order results in an unconstitational partial taking of
AEP Dhio’s property without just compensation under the Penn Central
standard. :

iL. It Was Unreasonable And Unlawful For The Commission To Adopt A Cost-Based State
Compensation Mechanism And Then Order AEP Ohio To Only Charge CRES Providers
RPM Pricing Far Below The Cost-Based $188.88/MW-Day Rate That The Commission
Determined Was Just And Reasonable. :

A, Ifthe state compensation mechanism is cost-based and the Commission found
AEP Olio’s cost of providing capacity to be $188.88/MW-day, then it is
unreasonable and unlawful for the Commission to require AEP Ohio to charge
anything other than $188.88/MW-day.

B. it was unre,aso_uafnle and unlawful for the Commission to authorize AEP Ohio to
collect only RPM pricing and require deferval of expenses up to $188.88/MW-day
without simultaneously providing for recovery of the shortfall.

C. It is unreasonable and unlawful for the Commission to require AEP Ohio to
supply capacity to CRES providers at a below-cost rate to promote artificial,
unecopomie, and subsidized competition.

D. It was unreasonable and unlawful, as well as unnecessary, for the Commission to
extend RPM pricing to customers that switched at a capacity price of $255/MW-
day.

E. . Itwas unreasonable and unlawful for the Commission to rely criticalty on the
policies set forth in R.C. 4928.02 and 4928.06(A) to justify reducing CRES
providers” price of capacity after the Commission found that R.C. Chapter 4928
does not apply to AEP Ohio’s capacity charges to CRES providers.

L. It Was Unreasonable And Unlawful For The Commission To Fail To Address The Merits
Of AEP Ohio’s January 7, 2011 Application For Rehearing, Which The Commission
Granted On February 2, 2011 For The Purpose Of Further Considering It, In The July 2
Opinion and Order.

A memorandum in support of this Application for Rehearing is attached.

Respectfully submitied,

/s Steven T. Nourse

Steven T. Nowrse

Matthew J. Satterwhite

Yazen Alami ‘

American Electric Power Service Corporation
1 Riverside Plaza, 29 Floor



Columbus, Ohio 43215

Telephone: (614) 716-1606

Fax: (614) 716-2950

Email: stnourse@aep.com
mjsatterwhite@aep.com
yalami(@aep.com

Daniel R. Conway -

Christen M. Moore

Porter Wright Morris & Arthur LLP

41 8. High Street, Snites 2800-3200

Columbus, Ohic 43215~

Telephone: (614) 227-2770

Fax: (614) 2272100

Email: deconway@porterwright.com
cmpore@@porterwright.com

On bekalf of Ohio Power Company
™
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MEMORANDUM IN SUPPORT

INTRODUCTION

The Commission’é July 2, 2§12 Opiziion and Order {(“July 2 Opimion and Order”) was
1mreaéonable and mﬂawﬁﬂ in pumerous respects and should .be mverséd and modified on
rehearing. Although the Commission correctly determined that AEP Oﬁo 15 entitled to receive
cost—baﬁed, not RPM-based, éompénsation for the capacity that 1t is required to supply to
competitive refail elecric service {(“CRES") providers, the cost-based capacity charge that the
Commission arrived at in its July 2 Opinion and Oxder 18 semously and measonably zmderstated.
That is becaunse the Commmission adopted an unreasonable and unlawful energy credit, sponsored
by Staff, that reduces fhe capacity charge by an unreasonable amount that cannot be supported.

As an initial matter, the Commission utterly failed, with Tespect to the energy credit, to
meaningﬁ:iiy set forth any reasons or facts upon which its adoption of the energy credit is based,
mn demgation of its responsibilities under RC 4903.09. Iﬁstead, the Commission merely
characterized the myriad flaws i in the energy cred:t, and AEP Ohio’s extensive t1oss
examination, testlmo:ayk and evidence correctmg those flaws, as merely amountmg to “a
ﬁmdamental difference in methodoiogy” and went on o ﬁnd that Staff’s approach was “proper”
and “produces an energy credit that will ensare that AEP-OIuo does not over recover ifs capacity
costs.” }uly 2 Opmmn and Ozdez at 36. | | l

This treatment of the IIerous flaws and issues present in the Staﬁ‘s eneIgy czedxt was
insufficient as a matter of law and dxd not address any of the foﬁowmg 51gn1ﬁcant probicms Wxth
the Staff’s approach: (1) The adcpted exmgy credit is inappropriately and unreasonably based

upor a static shoppmg assamption of 26.1% shoppmg ﬁuﬁlxgbmxt the 2012-2015 period, despite

(¥ ]
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the fact that shopping presently exceeds, and will continne to increasingly exceed, that
percentage in the future. (2) The adopted energy credit is patenily unreasonable because itisa
“black box” incapable of meaningful evaluation, the modei used to caloulate it was uncalibrated
and failed to account for the impact of zonal prices, it vor easonabiy uses overstated forecasted
LMP prices mstead of available forward energy prices, it mcorporates maccmate and understated
fuel costs, 1t uses incorrect heat rafes, and it wrongly i mcozporates traditional OSS margins and
fails to properly reflect the impact of the AEP System Interconnection Agreement (“Pool”). {a)
The adopted energy credit creates a state compensation mechanism that is unconstitutionally
conﬁscatoxy and that results In an mconsumnonai taking of property without just compensation.
Moreover, the Commission’s deczswn to adopt & cost~based state mechanism and then
nonetheless order the Company to charge CRES providers RPM pricing was lmreascnabie and
unlawful. First, if the state compensation mechanism is to be cost-based, as the Commission
determined, ’r}ien the Commisston {acks authority t§ order ﬁ:é Company to charge a Bon-cost-
based rate. Second, the Commission’s decision is unreasonable and unlawful for or&ering the
Company to defer the difference between the $188. 88/MW~day cost-based rate and the RPM
without simultaneously promdmg 2 rnechamsm for the Campany to recover that shortfaﬂ |
Although this case and Case No. 11-346~EL-SSO add.less mtexrelated 1ssues, the Comnnssmn |
nay not asszgn an issue that must be decided m thls pmceedmg to another proceeding with an
independent case schedule and rehearing and appeal processes. Moreovei the Cornmission’s
decision unreasonably and un}awﬁmy enables and promotes amfzcza} uneconomic, and
subszdized competmsn at the Company § expense. The decxsxon also mreasonably and
unnecessanly extends RPM pncmg 1o customers Who shopped based on capacily priced at

$255/MW-day, depriving the Company of its contract—based expectafions. And the
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Connnission’_s justification for its decision to order the Company to recover only RPM pricing -
state policies set forth in R.C. 4928.02 and 4928.06(A) — was unreasonable and unlawful as well,
because the Commission expressly determined in its July 2 Opinion and Order that R.C, 4928 is
inapplicable to AEP Ohio’s capacity service.

- Finally, the Comumission’s July 2 Opinion and Order vareasonably and unlawfully failed
to address the merits of the Company’s January 7, 2011 application for rehearing, ’;vhich the
Comumission granted in February 2011 for further consideration but never addressed on its
merits. These significant errors, individually and in the aggregate, compel the Commission to
grant rehearing and correction. |

BACKGROUND

The factual and procedural history of this proceeding is lengthy and need not be repeated
in its entivety here, however, the following backgréund is pertinent to the issues raised in the
Company’s application for rehearing, Under the Fixed Resource Requiiément (“FRR™)
provisions i the PIM Interconnection, L.L.C. (PTM) Reliability Assurance Agreement (RAA),
AEP Ohio Js obligated to provide capacity resoﬁrces sufficient to support all shopping load in its
service territory through May 31, 2015. The initial default charge that AEP Oldo collected for
providing this essential service was based on PJM’Q RPM capacity aﬁctioﬁ pnces AFEP Chio
realized in 2010 that RPM pficiﬁg éstabiished for the 2012-2015 peﬁod would not permit the
Company to recover anythihg close to thé full amoim’f of its costs of proMng capacity to
suppott shopﬁing.

Accordingly, in November 2010, consistent with the provisions in the RAA and its righis
established by the Fedéral Power Act (FPA), AEP Cihio proposed to implement an existing

clause within the RAA {o change the basis of compensation for use of its capacity by CRES
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providers to an AEP Ohio cost-based method.! This application was intended to remedy the
situation where CRES providers were receiving g subsidy from AEP Ohio for their use of the
Company’s capacity due to the use of RPM auction prices.

In response to AEP Ohio’s November 2019 application te the FERC, the Commyssion
represented to FERC that as of December 8, 2010, it was “adopt{ing] as the state compensation
mechanism for the Companies the cuirent capacity charges established by the three-year capacity
auction conducted by PTM,” which is the PJM RPM auction price.” See Case No. 10-2929-EL-
UNC, Entry at 2 (Dec. 8, 2010). AEP Ohio applied for rehearing of the Commission’s
December 8, 2010 Entry on January 7, 2011. In its application for rehéaring, AEP Ohio argued,
inter alia, that:

e The Commission’s Entry establishing an interim wholesale
capacity rate was unreasonable and unlawful because the
Comumission is & creature of statute and lacks jurisdiction under
both Federal and Ohio law to issue an order affecting wholesale
rates regulated by the Federal Energy Regulatory Commission.

o The Entry was issued in a manner that denied AEP Ohio due
process and violated statutes within Title 49 of the Revised Code,
inchnding Sections 4903.09, 4905.26, and 4909.16, Revised Code.

+ The Entry directly conflicts with, and is preempted by, federal law
and therefore should be revefsed and modxﬁed

{See Jan. 7, 2011 App for Rehearmg ) On February 2, 2011 the Cominission granted ABP
Obhio’s apphcatmn for rehearing of the December 8, 2010 Entry, finding that “sufficient reason

has been set forth by AEP Ohio fo warrant further consideration of the matters specified in the

* On November 2, 2010, AEP Ohio filed an application with the FERC in FERC Docket No.
ER11-1995-000. On November 24, 2010, at the direction of FERC, AEP Ohm refiled its
application in FERC Docket No. ER11-2183-000.

? At the time of the Commission’s Decembet 8, 2010 Entry, CRES pzowders were paying AEP
Ohio $220/MW-day ss the then-eurrent RPM price.

8
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application for rehearing.” Case No. 10-2929-EL-UNC, Entry oo Rehearning at 2 (Feb. 2, 2011).
That rehearing request remains pending. "

In an August 11, 2011 Enfry, the Commission established au initial procedural schedule
for the heanng necessary to establish an emdentxazy record on a state compensaﬁon mechanism.
A uumbcr of pames mtewened in this proceedmg and maﬁy have taLen the posmon that the
Commission should require AEP Ohio to chmge only the uncompensatory RPM~based price to
CRES providers for the capacxty it sapphes them. The evxdenuary hearmg commenced on April
17, 20!;2, and concluded on May 15, 2012. The pzﬁ"ﬁes filed initial post‘»héaring briefs on May
23,2012, azld feply briefs on May 30, 2012. The Commission issued its Opmwn and Order
deciding the merits of the case on July 2 2012.

ARGUMENT

L The Energy Credit That The Commission Adopted In The July 2 Opimon and
Order Is Unreasonable And Unlawful.

The Commission's adoption of Staff’s proposed energy credit without meaningful
explanation or analysis violates R.C, 4903.09. Moreover, the adopted energy credit is seriously
flawed in several respects: It is inappropriately and unreasonably based upon a static shopping
assumption of 26.1% shopping throughout the 2012-20135 period, despite the fact that shopping
presenfly exceeds, and will continue to increasingly excegd, that percentage in the future; it is a
“black box” incapable of meaningful evaluation, the model used fo calculate it was uncalibrated
and failed to account for the impact of zonal prices, it mreasonably uses overstated forecasted
LMP prices instead of avaﬂable forward energy prices, it mcorporates inaccurate and understated
fuel costs, it uses incom ect heat rates, and it wrongly mcorporates tradmoual OSS margins and
fails to properly reflect the impact of the Pool; and it creates a state compensation mechanism

that is unconstitutionally confiscatory and that resnits in an unconstitutional taking of property
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without just compensation. For all of these reasons, the energy credit that the Commission
adopted in the July 2, 2012 Opinion and Order is uureasonable and wnlawful and should be
corrected on rehearing.

A. The Commission’s adoption of a §147.41/MW-day energy credit based upon

Staff’s static assumption of 26.1% shopping throughout the 2012-2015 period

“is flawed. According to Staff’s own witness, the energy credit should be
lower based upon the established shopping level of 30% as of April 30, 2012.
And the energy credit should be even substantially lower based upon the
increased levels of shopping fhat will occur with RPM pﬁeing.

EVA’s method for calculating the energy credit oﬁset to embedded casts rehes apo1, as a
principal factor, the level of shopping that exists during the period that the energy credit is being
applied. Inthis case, that period is the tenn Of the pmposed ESP. EVA assumed 2 shopping
level of 26.1%, which was the level of shopping as of March 31, 2012, fo establish its energy
credit offset. (Staff Ex. 105 at 19; AEP Obio Ex. 142 at 21.) Since then, the level of shopping
has increased substantially. Company witness Allen testified on rebuttal that, as of Apzil 30,
2012, the level of shopped load had creased to 30.19%. (AEP Ohio Ex. 142 at 21.) Moreover,
the record and the Comunission's findings show that the leve] of shopping will increase
significantly based on RPM pricing. Thus, the energy credit needs to be reduced accordingly if
EVA’s energy credit methodology is fo be retained on rehearing.

There 1s no question that nnder EVA’s energy credit, if shopping goes up above 26%,
CRES providers would psy a higher net capacity charge. (Tr. X at 2190-91) Ms. Medine’s
direct testimony was very explicit about this relationship under EVA’s energy credit model:

An increase in the switching assumpnon will tend to decrease the
energy credit while a decrease in the sthchmg assumPhon will
tend to increase the energy credit.

(Staff Ex. 105 at 19.) Ms, Medine testified that EVA assumed 26% shopping throughout the

2012-2015 period, for purposes of calculating the epergy credit. (Tr. X at 2189.) She confirmed
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that the 26% static shopping assumption was “the most conservative approach™ that could be
used and Ms. Medine has no knowledge or expertise about projected shopping levels. {/d. at
2194.) Use of a 26% shopping assumption going forward in the context of RPM pricing is
absurd and has no bz;sis in the record.

Indeed, the Commission itself explicitly recognizes and manifestly intends that the
adopted RPM pricing “will sﬁﬁxuiate true competition among suppliers in AEP Ohio’s service
territory.” July 2 Opinion and Order at 23. The Commission also made a specific finding that
RPM pricing would yield “an unusually low retum on equity of 7.6 percent in 2012 and 2.4
percent in 2013, with a loss of $240 million between 2012 and 2013.” Id}) And AEP Ohio
witness Allen projected financial barm based on shopping level assumptions of 65% for
residential, 80% for commercial and 90% for industrial customers (excluding a siﬁglﬁ_large
customer) by the end of 2012. (AEP Ohio Ex. 104 at 4-5.) Mr. Allen’s workpapers, admitted
wnto the record as evidence, also support the projected shopping level under RPM pricing of
71.3%. (See also RESA Ex. 102 at 3 ({16,942 GWh + 17,490 Gwh)/(48,261 GWH)=71.3%).)

Thus, the Commission’s observations about the anticipated financial harm of RPM
pricing is supported by testimony of record that incorporates elevated shopping levels based on
RPM pricing. That is the same record evidence that supports the Commission’s ultimate finding
that adopting RPM pricing “will stiroulate true competition among suppliers in AEP Ohio’s
service ferritory,” July 2 Opinion and Order at 23. As it stands now, there is an inconsistency
between the Commission’s recognition that RPM pricing will cause -éhupping to increase (indeed
that was the premise for adopting RPM pricing) and the Comunission’s adoption of EVA’s
energy credit methodology without an adjustment for higher shopping levels, which adjustment

EVA iself testified would need to be done,
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As the testimony of AEP Ohio witness Nelson demonstrated, the impact of increased
levels of shopping (above the assumed 26.1% level) on the EVA-proposed energy credit and,
thus, on the net embedded cost capacity price is substantial. ‘With an increase in the shopping
level fiom 26% to 50%, the Staff’s energy credit declines by $27/MW-day (from $152 to
$125/MW-day); with an increase to 2 75% shopping level, the energy credit declines by
$56/MW-day (from $152 to $96/MW-day); and with an increaseto a }bﬁ% shopping level, the
energy credit is reduced by $85/MW-day (from $152 to $67/MW-day). (AEP Ohio Ex. 143 at
7.) Even at the 30.19% level that had already begn achieved by April 30 - welf before the
impact of the Commission’s July 2, 2012 decision to reduce capacity pricing to _prévailing RPM
prices — the erroneous impact on the Staff’s energy credit of that level of increased shopping.
from 26.1%, is significant.

Specificaily, there is a direct impact on the net capacity price of an increased shopping
level under EVA’s approach (7., a decreased energy credit used to offset the demand charge is
an increase in the net capacity cost). Accordingly, af the 50% shopping level the net capacity
cost Increases from $188.88/MW-day to $215.88/MW-day; at a 75% shopping level, the net
capacity cost increases to $245.13/MW-day, and at 100% shopping, the net capacity cost, under
the Staff’s methodology, increases to $274. (AEP Ohio Ex. 143 at 7.) Even the approximately
4% increase in shopping that occurred from March 31 {26.1%) to April 30 (30.19%), would
correspond to a decreased enexgy credit, under the Staff’s meﬂxodoiogy, of approximately $4.50,
and an increase in the net capacity cost of the same amount {resulting in a net capacity cost of
$193.30), which is still 2 significant increase from the $188.88 figure that is based on clearly -

erroneous assumption of 26.1% shopping. Indeed, using the data included in AEP Ohio witness

12

18



Nelson’s table on page 7 of AEP Ohic Ex. 143, for every 1% increase in shopping, Staff’s
energy credit decreases by $1.15/MW-day (($367MW-day - $152/MW-day) / (100%-26%)).

The impact of the level of shopping on the energy credit the Comuission has adopted in
its July 2 Opinion and Order thus is a significant variable that should, at a minimum, account for
actal shopping levels as of date of the Commission’s decision. Moreover, the evidence of
record and the Commission’s own findings indicate that shopping levels will substantially
increase under the RPM pricing regime, The Commission’s energy credit, however, fails to
reflect these changes in shopping. This failure unreasonably decreases the amount of capacity
revenue that the Company will receive. On rebearing, the energy credit based on EVA’s
methodology should be decreased substantially in order fo correctly reflect realistic shopping -
levels during the term of the ESP..

B. There are a host of fundamental errors in EVA’s energy credit that the
Commission adopted in the July 2 Opinion and Order, causing the resuliant
energy credit to be patently unreasonable and against the manifest weight of
the evidence, _

Inis Opinimi and Order, the Commission dismisses AEP Ohio’s legitimate objections to
the energy credit calculated by Staff as merely a disagreenient over two competing
methodologies or approaches, saying:

Upbn review of all of the testimony, the Commission finds that it
is clear that the dispute between AEP-Ohio and Staff amounts to a
Sundanwental difference in methodology m everything from the
caleulation of gross energy margins to accounting for operation of
the pool agreement. AEP-Ohio claims that Staff’s inputs to the
AURORAxmp model result in an overstated energy credit, while
Staff argues that the Company’s energy credit is far too low.
Essentially, AEP-Ohio and Staff have simply offered two quite
different approaches in their attempt to forecast miarket prices for

energy.

July 2 Opinion and é)rder at 36 (emphasxs adde,d).
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If Staff’s methodology for calcu!éﬁng the energy credit was, in fact, a defensible
approach using defensible inputs, which just happened to result in a different numerical ontcome
than the Company’s equally defensible approach, then the Comumission could properly select
either approach to determine an appropriate energy credit, much like courts must sometimes
choose between alternative and equally legitimate formulas to caleulating prevailing parties®
damages or atforneys” fees. Indeed, the Ohio Supreme Court has previously deferred o the
Commission’s selection of one among multiple defensible methodologies or formulas. Tn Ohio
Edison Co. v. Pub. Util. Comm., 173 Ohio St. 478, 184 N.E.2d 70 (1962), for example, at issue
was the proper formmmla to use for the allocation of property and exp‘ensgs, and the Supreme
Court stated:

This question as to the proper method of allocation is a

controversial problem. **¥ No one formula is proper for ali cases.
- AR

The statutes newhere speafy a formula for aiiocation Hence, as
long as the method chosen by the commission is not unreascnable,
- this court should not disturb it.  Thus, the question is not whether
the method proposed by Ohic Edison is the best method buf
swhether the method of allocation used in this case by the
commission is veasonable.

Id at 483-84 (emphasis added).

There may in fact be more than one way to calct;late an energy credit, 1f the Comxﬁission
tnsists on applving an enel'gy credit hére to reduce the Companj’s cost of cai)acity? There may
even be more tha# one rea_somfaie approach to calculating an energy credit. But the problem

here is that the Commissioﬂ did not simply make a permissibie choice amoug reasonable

? Although the Company dxd nor Lecommend, in the first mstance that there be an energy credit offset to
the cost-based capacity price, Company witness Pearce mads a fecommendation for how such an energy
credit could be devised, and the methodology for calculating the energy credit engendered perhaps the
post debate at the hearing. (AEP Ohio Ex. 102 at 13-20. _See generally Tr. I at 253-534 {Company
witness Pearce); Tr. IX at 1813-2102 (Staff wimesses Harter and Smith); Tr. X &t 2123-2252 (Staff
witness Medine); Tr. XI at 2329-2539 {Company witness Allen); Tr. XTI at 2612-2278 {Company
witnesses Nelson and Meehan).)
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approaches, as it did in the Ohio Edison case quoted above. Instead, it unreasonably chose to
adopt Staff’s invalid approach, which resulted in a grossly overstated energy credit {and, in turn,
a grossly understated capacity cost), As we all know from very recent history, the Ohio Supreme
Cémt will not hesitate fo reverse the Commission’s orders in circzi;nstanm where the Court
doubts the relzabzhty or reasormbieness of a mefhodolcgy ormodel that is apphed to derive
given resu}t SeeInre Applzcaz‘mﬂ of G olumbus Soulhern Power Co., 128 tho St. 3d 512,2011-
Ohio-1788, 947 N E2d 635, % 2526 (rejecting the Black-8choles model as a formula supportmg
AEP’s POLR charge}

The Commission should giram the Company’s appﬁcatioxi for rebearing to address the
fundamental deﬁciéﬁciés in F;téﬁ’s api)roach fo de;xiving its energy cred:it in order to avoid facing
another reversal and remand from the Supreme Court becanse these deﬁcxencxes are simply too
pervasive and troubling for a reviewing cou:ct to xgnore See, e.g., Yongren v. Pub. Util. Cbmm
85 Ohio St.3d 87, 89, 1999-0hio-206 (““The General Assembly never intended this coutt to
perform the same fimections and duties as the Public Utilities Cémmissionibut it did intend that
this court should determine whethez the facts found by the commission 1awfully and reasonably
justified the conaluszons reached by the commxssmn b and wheﬁlel the evxdence presented fo
the commission as found in the record supported the esseutxal findings of fact so made by the
commission.™), guoting Commercmi Moz.‘ar Frezgixf Ine. v, Pzzb Utzl Camm 156 Chio 8t. 366
363-64, 102N £.2d 842 (1951). For the reasons ﬁlat follow Staff’s methodolugy for calculatmg
its energy on edzt was fundamentaliy ﬁawed in mnlﬁple respects beyond the i maccmate shoppmg
assumption already descnbed above For the foilowmg addmonal reasons in adoptmg Staff” s

flawed approach, the Commission abdicated its statutory duty to make reasonable ﬁndmgs and
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conclusions conceming the energy credit that are supported by the weight of the evidence. R.C.

4903.09.

1. EVA’s methodology does not withstand basic scrutiny and is largely a
“black bex.”

In its mnifial post-hearing brief (at 43), AEP Ohio explained the straightforward template
for an energy credit that Dr. Pearce presented in Exhibits KDP-1 through KIDP-4 of his Direct
Testimony. (AEP Ohio Ex. 102.) Dr. Pearce’s calculation of the energy credit relies upon a fair
and reasonable proxy for the energy revenue that CSP and OPCo (and, thus, the merged entity)
could have obtained by selling equivalent generation into the market. (7d. at 15.) The cost basis
for the enérgy undey Dr. Pearce ’s-approach is computed using the same formula rates descxibed'
for the capacity rate caiculation that he sponsored, providing for a consistent and straightforward
solution to deriving an energy credit. (4. at 16.) As AEP Ohio explained in its initial post-
hearing brief:

One of the principal benefits of the energy credit approach that Dr.

Pearce recommends, if one is to be used, is that ir relies upon the

same cost data that underlies the capacity cost rate. In addition,

because it is updated annually to reflect:the most current FERC

Form 1 data, the cost data will be very closely aligned with the

period during which the capacity rate and energy credit are applied

ta estabhsh the apphcable pnce for capaclty
(AE? Ohxo Imtzal Br. at 45 (emphasas added) } Given that the Comnnssxou expzessly fetmd that
Dr. Pearce s formula rate template is an “apprcpnate stamng point fm determmatmn of its
capacxty costs,” July 2 Opimon and Order at 3;, the Commission’s dec:smn to then part ways
from Dr. Pearce $ template~based approach to calcuiatmg the euexgy credxt becom@s all the
more puz.,hng

Relmng on the tesmnony and exhibits presemed at the heanng AEP Ohio went ot in ifs

post-hearing brief to contrast Dr. Pearce’s straightforward approach with the flawed approach
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utilized by Staff. First, as the Company ﬁoted in its post-hearing brief (at 45), the cross-
examination of the Staft/EVA witness (Harter) who sponsored Staff’s energy credit revealed a
number of erxors in the implementation of, and the results produced by, Staff’s energy credit
methodology. These acknowledged ervors required Staff to quickly request pérmission from the
Commission to present supplemental testimony from a brand-new Staff/EVA witness (Medine)
{0 fry fo correct those errors and bolster the methodology and energy credit that Mr. Harter had
developed. Staff resorted to filing an expedited motion for additional fime in the procedural
schedule of the hearing to {1y to correct what Staff itself described as “significant, inadvertent
errors in estimating the energy credits presented in Staff’s testimony submitted by Ryan T,
Harter.” (Staff’s May 1, 2012 Expedited Motion at 2) (emphasis added.) The schedule that the
Commission entered in granting §taff’s expedited request Ieﬁ the Company just three business
days between the supplemental “clean up” testimony of Staff witness Medine and the due date
for the Company’s rebuttal testimony. (May 3, 2612 Entry at 3.) In the Company’s rebuttal
testimony, Mr. Allen described how the errors by Staff’s energy credit witnesses resulted in
multiple proposed energy credit figures being proposed at various times over the course of these
proceedings:

During the course of the hearing Staff witnesses presented three

different versions of their caleulation of an energy credit to apply

in determining an appropriate capacity charge rate as well as‘three

different sets of work papers. The initial calenlation was revised

twice to address ervors that were identified prior to and during the

hearing.
(AEP Ohio Ex 142 at 3-4.)

Notabiy, in its July 2 Opinion énd Order adopting Staff®s energy credif, th’eﬁ Comnission

fatls to mention the uotiﬁiing procedural issues océasioned by the “significant, iﬁadveﬁeut |

errors” committed by the witness who originally sponsored Staff's enéfgy credit. These etrors
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and the rushed “correction” that followed certainly called itito question the reliability of the
methodology that the Commission ultimately adopted. But even putting aside the procedural
irregularities associated with Staff’s original and supplemental energy credit witnesses, AEP
Ohio demonstrated that Ms. Medine only partially, and superficially, corrected the errors in the
calculations that Mr, Harter initially sponsored. |

As a threshold matter, the Conunission shonld grant rehearing on the energy credit issue
because EVA’s modeliag approach cannot be meaningfully evaluated or tested by others, due to
the “black box” nature of EVA’s methodology. For example, while both Staffl witnesses testified
that modeling is only as good as the inputs, and that bgd data inputted into the model results in
inaccurate results coming out of the model {Tr. I at 1851; Tr. Xat 2234)_, M. Harter testified
that all of the data used in the model was either off-the-shelf from the software developer’s
default database or developed by others at EVA besides Mr. Harter, 50 that he clmld not answey
guestions about it. (Tr. IX at 1865.) He was theérefore umable to testify about the vintage of the
data used in the model (id. at 1873-74); the coal forecast data (which was handled by a different
team at EVA) (id. at 1844); or the reserve margin that was used in the model. (I at 1872.)
Harter and Medine could not even agree on whether heat rate inputs were or were not customized
as part of the Aurora modehing. (Tr. X at 2151, 21 58-59.)

AEP Obio witness Meehan, a Senior Vicé President at NERA with mme‘than thirty years
of experience in thé field, mvieﬁfed Harter and Méﬁine’s testimony and modeling results and
conclnded that “[tihe approach used by EVA is im;ﬁossible to venfy as it 13 pmducéd by a “black
box approach’ that cannot be examined for errors.” (AEP Ohio Ex. 144 at 6.) Mr, Meehaﬁ
provided 6ompeﬂiﬁg testimony in support of this COnclusiq@ none of which is addressed by the

Commission in its Jﬁly 2 Opinion and Order. Specifically, Mr. Meehan described some of the
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missing information that made it impossible to assess the critical inputs into the Anrora model
utilized by Staff to caleulate the energy credit, saying:

First, no data has been provided on the Aurora model inputs.
What units are in and are-cuf, what zones are they in, what is the
load by zone, what is the load shape by zone, what nnits are must
run, how is unit corumitment done in each zone, what transmission
links are modeled, what ate the heat rates for all modeled umnits,
what are the fuel costs, what are the emission characteristics and
many more data items are critical inputs and choices. These are olf -
necessary inputs that EV.4 would have had to veview and decide on
and wne information is provided in the EVA work papers regarding
them. Second, the way in which Aurora takes market price data
and AEP unit data is neither described nor shown. Complete data
would be appropriate, but not ever an example for an hour or
month is provided. Third, a limtted set of data is provided for AEP
Ohio units. But-it is missing important detail. Monthly gross
revenues and cost are not provided and variable O&M assumptions
are not provided. The work papers are completely unsuitable to
assess the analysis and only useful in that even this limited set
shows errors that demonstrate that EVA has grossly overstated
gross margins for AEP Ohio units.

{Id. at 13-14) (emphasis added.) Next, Mr. Meehan went on to testify why these missing pieces .
resulted in an maverifiable “black box™

Q. (CAN THE MODEL AND DATA USED BY EVA BE
REASONABLY VERIFIED? |

A.  No, the model and data are essentially a black box
approach. EVA has not supplied a complete set of model inputs or
a deseription of its workings and there is no testimony offered as to
the logical structure of the model. Models-like Aurora are general
atud provide the user with many modeling options. My experience
- and expectation as & witness who on munerous occasions has
testified to production. cost model applications -has been. that I
would describe and be available for cross examination on how the
model worked and what options T had selected, would provide a
coniplete data set-and be available for cross examination on the
data, provide a User’s Manual, and deseribe and be available for
cross examination on calibration efforts. While certain
information may requive o confidentiality agreement, it 'would be
made available so that the model and data were not a black box.
EVA has only provided some of the dafa it has vsed for AEP Ohio
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units. It has described but not provided the data from the firm’s
FUELCAST data set or any defail regarding the Awrorz data
customized by EVA. There is simply. no way to examine the
reasonableness of the analysis or assumptions used to develop the
market prices other than to conduct a parallel analysis. There may
well be numerous errors or inappropriate uses gf the model, but
t}zar cannot be seen or tested with.the mformaﬂon provided.

{Id. at 15- 16) (emphasm added )

Mr. Mec¢han aiso testified that Staff witness Medine’s supplemental “clarifications” to
Mr. Harter's earher adnittedly erroneous testimony prcmded precious liitle in the way of new
information, which did nothmg to open and unpack Staff’s model ﬁom its mscmtabie black box:

Ms. Medine notes several tizmgs First, she states that EVA has
been fine tuning the model for 6 months. Second she states that
EVA has populated the model with every U.S. eleciric power
generating umt. Third she states that EVA incorporated its view of
plant additions and retirements, Fowrth she states that EVA
applied proper load characteristics for each energy market. Fifth
she states that EVA incorporated its own deliveréd fuel price
. forecast by plant and its own emission allowance forecasts.
Virtually no detail is supplied as fo any of these items. . ¥** No
data for any non-AEP Ohio plant is prowded no description of
how the various sources are combined is included, and no
description of any quality control procedures is given. Despite this
attempt to add clarity, no useful information to review. or judge
what EVA s individual view of coal price forecasts is available. It
is still a black box. She concludes that, “Many of the individual
pieces of information are used for model input validation and/or
aggregated to levels that are congruent with the modeling
structure.” - Yet she provides nof a single example of validating one
piece of fuel cost data for any non-AEP Ohio umit nor any
description of the “modeling structure.” -She then testifies that she-
uses “EVA’s gnarterly natural gas price forecast derived from
analyzing gas well production data for each U.S. natural gas play
i combination with EVA’s assessment of future nataral gas
demand” Buti no data aré provided. - All we have is a single
proprietary natural gas forecast that can't be examined or tested.
Despite her alleged clarifications the inputs remain a black box.

(Id. at 20-21 {emyphasis added).)
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Given these strongly-worded critigues of Staff’s “black box™ approach, one v?ould expect
that Staff wonld have cross-examined Mr. Meehan on these issues at the hearing, in an atferapt to
rehabilitate EVA’s approach and demonsirate that its modeling of an energy credit was indeed
supported by’ reliable and verifiable inputs. But when Staff cross-examined Mr. Mechan, it
largely avoided the topic. Staff asked about the circumstances of Meehan’s engagement, and
about AEP’s relationship with Meehan’s employer, NERA. (Tr. X at 2754-56.) Staff asked if
Mr, Meehan could explain the difference between forward price curves and forecasts, and Mr.
Meechan reiterated that forward-market prices are the best forecasts of future market prices
_(another flaw in Staff’s approach discussed separately, infra). {Id. at 2756-58.) When asked by
Staff whether the propri;ztaxy pature of certain model inputs makes it “difficult to fullv examine .
and validate that information,” Mr. Meehau disagreed, testifying that the proprietary nature of
certain model inputs (which are provided int workpapers) should not result 111 an unverifiable
process like the one undertaken by EVA. (fd. at 2760.) Staff cross-examined Mr. Mechan about
some other issues, including emission allowances, heat rate curves, operating costs, and coal
prices, but Staff never directly challenged Mr. Meehan on the fundamental criticisms that he
lodged against Staff’s unverifiable, “black box™ approach. (/4 at2761-76.)

In its post-hearing reply .brivef, Staff attempted to do so (at 17), asserfing that “EVA’s
methodology is not a black box model,” but Staff justified this conclusory assertion with
irrelevant points that do not address Mr. Meehan’s fundamental criticisms. For example, in
support of its conclusion that EVA’s methodology was not a “b}ack boxf’ Staff asserted in its
reply brief (at 17} that “Mr. Harter and Ms. Medme Worked togethez as a team in gathering the

input data” — an asseriion that does nothmg to rebut Mr. Meehan’s critique that key inputs were

not shared with AEP Ohio or otherwise verifiable. In the same paragraph, Staff ésseﬂed that Ms.
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Medine “is an expert fuel analyst” and that “EVA properly calibrated the model” Again,
however, these assertions do not address Mr. Meehan’s point that critical inpiits were not shared
and remain unverifiable.

The legitimate criticisms that AEP Ohio wittiess Meehan lodged against Staff's “black
box” approach to calculating an energy credit were thus essentially nnrebutted by Staff at hearing
and on brief; nor were these criticisms addressed by the Commission in its July 2 Opinion and
Order. The Commission should grant the Company’s Application for Rehearing to address the
fandamental concerns that Mr. Meehan raised in his testimony regarding Staff’s “black box”
approach to calculating a grossly overstated energy credit. Because the Cominission agreed that
the Company’s formula rate template was “an ap;iragxiate starting point fot determination of its
capacity costs,” July 2 Opinion and Order at 33, but then applied Staff’s grossly overstated
energy credit (instead of the energy credit as calculated by Dr. Pearce) to reduce the capacity
charge by such a significant amount, these fundamental criticisms of EVA’s approach should not
have been swept under the rug, as they have been to date. EVA’S unverifiable modeling -
approach will not smvive the scrutiny of a reviewing court, particilarly given the Ohio Supreime
Court’s recent decision in Columbus Southern Power, where the Court seint a cléar message that
models or formulas proposed by parties to Commission proceedings, if adopted by the |
Comumission, must accurately and verifiably provide adequate record support for the
Commission’s conclusions, 2011-Ohio-1788 at §25-26.

2. EVA failed to calibrate the model or otherwise account for the impact
of zonal rather than nodal prices.

Another critical failing falat&d to the 8taff/EVA Aurora mode] used fo support the energy

credit relates to calibration. As Mr, Meehan explained in his testimony, calibration of any
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forecasting model is essential to enswre accuracy ~ 1t is the “most basic step” in zm:y modeling
analysis, and one that Staff’s vmnesses admmedly failed to perform here:

The most basic step in any large scale producfimz cosz‘ model
analysis is to calibrate the results of the model that will be used o
a kwown measure. That does not appear to have been done by
EVA. For example, one would compare the forecast of market
prices that the model and data set are producing on and off peak to
available forward market data at the AEP/Dayton hub #** {] 1f
one could determine that the model and data were consistently
overstating prices by say 5%, the model resulfs could be reduced
by that amount, *** Akemauvely, one could do a backcast with
the model aud see how well the model reproduces prices at the
AEP generation hub. This is called a benchmark and is extremely
time consuming. Mr. Harter has not discussed these and to my
understanding has testified that he has only made two runs of the
- model for this case, which tends to confirm that he did not develop
a calibration or benchmark in the context of the analysis being
performed. in this case. Ms. Medine also does not mention the
results of any such effort in her wriften testimony. *** Without
calibrating the results and knowing whether they accurately reflect
reality, it is inappropriate to use model resulis. The fathre to
perform and describe the results of any type of calibration exercise
reinforces the unsuitability of the meﬂroa’ology used by EVA.

(AEP Chio Ex 144 at 10-11) {emphasis added,; mternal citations to the record omitted.) As Mx
Mechan went on to exphm this failure to undeﬁake a meamngful cahbration exercxse was more
than just a “process" mistake He testzﬁed that, had an apprcpnate cahbranon gxercise been
perfonned. beis conﬁdent that it would have revealed sxgmﬁcant zmpacts on the gross margin
caleulated in EVA s final rum, to which Ms. Medme testified ~ 1mpacts on the order of “well
over 20%.” (ABP 0}:10 Ex. 144 at 12, }

This means that even 1f EVA were to have all AEP Ohm unit

operating costs correet, it would be overstating matgins by at least

20%. As I will discuss below EVA does not have all such costs

.correct, which leads to an even greater overstatement of energy

margins. The overriding point with respect to methodology is that

a calibration effort, if properly dove and extended to consider

zonal and wodal price differences, could have possibly substituted
in part jor the inability to validate all input assumptions.
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However, no such evidence of any such effort has been provided
and no calibration factor has been used.

(d at 12-13) (gmphasis added.)

Mr. Mechan confirmed multiple times durixig crbss—examixzalion that the failure to
calibrate the model outputs agaiuét actual market results was one of his most significant
criticisms of the Staff/EVA appréach to calculate an energy cred:'_t. {Ti. X118t 2706, 2716.) He
also confirmed on re-direct that if the administratively determined energy credit was based on a
formula approach such as the one Dr. Pearce conducted on behalf of the company, based on
actual emibedded costs,i the results .“shm‘xid already be calibrated.” (Id. at2777-78.) kIn other
words, as he testified, calibration is “inherent” in the us¢ of eifber forward priceés or actual”
embedded costs.‘ {Id at 2718} Yet again, Staff avoided the topic of calibration in its cross-
examination of Mr. Meehan, did not redirect Ms. Medine on the topic, and the Comumission
iikewise avoided fhe topic in its July 2 Opinion and Order.

In its post-hearing reply brief, Staff asserted that “EVA properly calibrated the model
throﬁgh nmmng the model ‘hot” using updated foreéasts and pricing information, and a |
senéiﬁvify test.;’ (Staff Br. at 17, czrmg Tr X at 2209-2211.) But this citation by Staff was
misleading, because in the very same yageé of the transcript cited by Staff in its post-hearing
reply briéﬁ 'Ms‘. Medine confirmed that the model “was ;zo;‘ recalibrafe;i.” {Ir. X at 2210-2211

- (emphasis added).) Moreover, in the same sectibn of thé transcript cited by Staff, Ms. Medine
tried to rely on another engagement for the governinent (Whiéh she testified she W{as»“no’( |
allowed” fo discuss) as iile source of other model runs that were used to “make soine changes.”
(Id at 2209-221(}.): When vasiced later if “thére were any reéults of the“ first mﬁ zﬁodel that was
presented to the Commissioﬁ ok thét cansed you tb want to go backand calibrate or tweak any

of the data or run it again,” Ms. Medine answered simply “no.” (/4. at 2163.) She deferred to
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M. Harter as the “best person to ask about that.” (Zd. at 2164.) The claim that EVA properly
calibrated the model is simply not credible and distorts the record established in this proceeding,
EVA did not present a single shred of evidence to show that the model had been calibrated af all
for the projection of LMPs in this case, let alone that the calibration was proper or sufficient.
The reality is that EVA’s one full-time modeler (Mr. Harter) simply did not have the time to
properly calibrate the model (due to EVA's late engagement by Staff for this case) and thus took
unacceptable short-cuts. In sum, as the Company set forth in its post-hearing reply brief, the
claim that EVA sufficiently calibrated the model that was nsed to calculate Staff’s energy credit
nust be rejected for the following reasons:

= Staff did not present any quantitative evidence compéring EVA’s model results to
either historical LMPs or forward prices.

» Inattempting to present EVA's calibration efforts in the best possible light, Staff, as
described above, resorted to mischaracterizing Ms. Medine’s {estimony regarding
whether (or nof) any true calibration took place.

¢ The LMP’s produced by EVA's AURORAxmp mode} are 8% above current fommd
prices at the AEP Dayton hub.

¢ An 8% overstatement in market prices will overstate groés margins by well over 20%,
all else equal thus reflecting an madequate calibration.

*  Adequate cahbratmn is impossible, as EVA only produced zonal prices. Ms. Medine
testified that this was fine as there was 1o intra zonal congestion, but Mr. Mechan
provided data showmg that, i fact, there was significant intra zonal congestion and
that the use of zoral prices is evidence of inadequate calibration. ’

{AEP Ohio Ex. 144 at 24-26.)
Courts have long recoghized the critical necessity of propetly calibrating any model that
is used to support an adjudicative determination. Only last year, for example, the United States

District Court for the Eastern District of Californis, in a case regarding alleged exposure to

contaminants migrating from a manufacturing sife, noted that “it 1s indisputable that calibration
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is a “critical’ and ‘valuable’ step that ensures that model simulation matches the field observation
to a reasonable degree.” Abarca v. Franklin County Water Dist., 761 F.Supp.2d 1007, 1060
(E.D. Cai, 2011). The 4barca court further noted that the importance of calibrating model
results to actual data “is not limited to the field of groundwater modeling” and that appeliate
coutts “throughout the United States have emphasized calibratingfharmonizing model
predictions with actual data to ensure reliability.” Id. atn. 55 (emphasis added), citing Eleven
Line, Inc. v. North Texas State Soccer Assn., Inc., 213 F.3d 198, 206-8 (5th Cir. 2600) (antitrust
context); Inland Empire Public Lands Council v. Schyltz, 992 F.éd' 977,982 (9th Cir. 1993)
{noting that agency conducted “extensive field investigations to calibrate and veﬁfy its
models.”}; Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1199 (6th Cir. 1988) (“The plaintiffs
carefuliy devised, calibrated, and tested their model, based upon ﬁhysicai data generated by
Velsicol’s own consnltants, to determine the physical and chemical characteristics beneath the
landfill.”); Ohio v. United States Enviromienia? Protection Aget@*, 4784 F.2d 224, 226 {6th Cir.
1986), reaff'd, 79 F.2d 830, 881 (6th Cir. 1986) (holding that the EPA aocted arbitcarily in using
a model to set emission limits “without adequately validating, monitoring, or testing its reliability
ot its ﬁustwoxthmess in forecasting pollution {...7"); Boucherv. U.S. Susuli Motor Corp., 73
F.3d 18 (20d Cir. 1996) (excluding exper% testzmony tmder Rule 702} As the Abarca coutt
explained, © {1}11 each of these cases, the Couzt has 1eccgmzed the xmpact of cahbrat:on on the
model integrity.” dbarca, 761 F.8upp.2d at 1060, n. 55.

For these reasons and those already presented to the Commission in the Company’s post-
hearing briefing (lefi unaddressed in the July 2 Opinion and Or&er), it is evident that EVA failed
to properly calibrate the model that it used to calculaté Staff’s proffered energy credit. The

Commuission’s approval of an energy credit that resulted from this uncalibrated model was
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unreasonable. Snch an approach is unlikely to survive scrutiny from a reviewing court,
especially because the disputed energy credit dwarfs the actual historical revenue data presented
in the record. -Rehearing, therefore, should be granted, and the Staff’s erroneously calibrated
model should be disregarded.
3. EVA erred in forecasting LMP prices mstead of using available
forward energy prices, especiallv given Staff’s position in the
Modified ESP preceeding that lower forward energv prices should be
used for the MRO fest.
The use of overstated market prices in the StaffEVA approach to calculating an energy
credit is vet another fundamental ﬂaw timt Mr. Meehén and Mz Allén addressed in their
- testimony. This flaw is yet another fopic fhat the Caﬁlmissiéxi faiiéd fo addrgss in its Opinion
and Order {other than briefly reciting the Company’s position on ﬁ:ne matter, at p. 28}, and it had
a significant and m.atériai effect on the energy creéit proffered by Staff and a.doptéd by the
Conunission. |
As Mr. M’eehaﬁ t@ﬁﬁad, forward energy pﬁces aré the market’s coileétive view of the
most Iikély price oﬁtcomé—nihey Tepresent réai money commifted fo acﬁ:ql market trmléacﬁons
by actual buyem aﬁd sellers. (Aﬁ? Oh’io E)L 144 at 14.)v‘»'ﬂ1e forward energy pﬁce “ieﬂécts the
consensus that the market has reached (. ) “'Hle only view that 1epresents a price that is
current and can be transacted isat the market view or fonvard puce ” {Id} Another key
advantage of usmg forward prices is that they are not snb_;ect o the Whnn of potentxa] £IT015 Or
inconsistencies in ﬂ:ousands of mput data 1tems or lmntatxons n model capabxhtxes ” (Id)
The forward pnce can be observed and represents the CONSENSYS
view of many market participants. Using a forward price
eliminates the need to construct & forecast from thotsands of
unverifisble inputs and to calibfate for things which a model

cannot measure, These iteras are all embedded in the fo;ward
market price. -

33



{Jd. at 14-15.) Despite these inherent advantages embodied in forward prices, Staff/ EVA
declined fo nse them to calculate the energy credit. Instead, StaffEVA applied overstated
forecasted market prices. Mr. Allen explained the staggering Qonééquenc*’es of using overstated -
forecasted market prices instead of forward market prices:

A comparison of the market prices used in Staff witnesses Harter

and Medine’s analysis to publically available forward prices for

the. AEP Zone shows that their marker prices are overstated by

over $4/MWh over the three-vear forecasr period, Overstated

market prices will have the impact of overstating the margins

_produced by the generating resources of AEP Ohio and, as a result,
will overstate the energy credit calculated by Sfaﬁ“

. k&R
I have esnmated that the use of airent ﬁmmrd niarket prices for

the AEP zone would have reduced Staff witness Harter’s energy

credit by 350. 47/MW day.
(AEP Ohio Ex. 142 at 8-9 (emphasis added) ) M. Alien melnded tbzs analysxs m Exhxbxt WAA-
R4. (Id.)

As the Company explained in post-hearing brieﬁng, there are glaring inconsistencies
between the method use.d‘by Staff witness Sxmrh in developing the demand‘ charge, versus the
work doné bjr wimesses Mediﬁé and Hmter in deveioping the .energy credit (AEP Oilio Initial
Br. at 54- 57 AEP Ohm Reply Br. at 19-20. ) Whmeas Staﬁ‘s demand charge was developed
using 2010 acz‘ua] cost data Staﬁ”s energy cxedlt was based on projected energy margms
calculated with overstated market pnce forecasts (AEP Ohio Initial Br. at 54~55 ) M’i Medme

readxly com:eded this d;fference in the foﬂowmg exchange

Q,v Mr Smith used acmal data when he developed the demand
charge, did henot?

A, Ihght and we were doing ~ he is domg hxs cost based and
we afe trying to come up with an energy credit so they are dszerent»
anaiyses '
Q. They don’t use the 53me meﬂmd even though you are
netting them against each other, correct?
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Al Correct.

| {Tr. X at2171.)

There are also glaring inconsistencies betweén the approach of Staff here in the capacity
case, versus its insistence on using forward market prices in the Modified ESP case for the MRO
test. In the Modified ESP case involving the same 2012-2015 time period that Staff used to
project an energy credit, Staff witness Johnson’s testimony uses the PYM forward market to
establish a lower ensrgy price and a more res&ict}ve MRO test. See Case No. 11-346-EL-$S0,
et al., Prefiled Testimony of Daniel R. Johnson (filed May 9, 2012.) Put another way, in early
May of this year, Staff gladly used forward market prices to make it more difficult for the.
Company to pass the ESP/MRO test. Only days before, in contrast, Staff”s witness Medine
submitted her testimony‘ in ﬂn‘s case, declining to use forward @rket prices in the energy credit
calculation that she and witness Haﬁer sponsored for Staff. Staff simply camiot have it both
ways, and its rejection of forward market prices here can iny be seen as a result-oriented
selection of whatever methodology would reduce the capacity charge by the greatest possible
extent. Accord, State v. Pub. Util. Comn1., 344 S.W.3d 349, 361 (Tex.2011) (Supreme Court of
Texas ordering Public Utility Commission on rezﬁand in true-up prpceedings to apply “actual
sale” method fo determine _mérkgt value, rather than other meihbds that could be used to
deternine market valae “indirectly;” noting that actual sale in a “bona fide third-party
fransaction on the open market” provides the “best measure” of market value.)

AEP Ohio wilness Meéhan pr«‘ovidgd ﬁlé following apt sumnmary of why his market-data
based approach is superior to the apprge{cﬁ that EVA utilized ﬁe»reb with its overstated market
price forecasts:

To claim otherwise is the height of arrogauce.  If EVA had
forecasting skills that were reliably superior to the market, it would
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be irrational for the firm to provide client services as they do. The
rational thmg to do would be to take proprietary market pcsmous
and trade using their superior insight.

(AEP Chio Ex. 144 af 26-27.)

When counsel for Staff attempted to cross-examine Mr. Meehan on his understandable
preference for the use of forward prices, Mr. Meehan confirmed the obvious superiority in his
approach, as reflected in the following exchange at hearing:

Q. Okay. Mr. Mechan, can you explain the difference
between a forward-price curve and a forecast?

Al Yes.
Q. What is the difference?

A, Aforward price is something that's observed in the mar)’ret
it’s a buyer and o seller. It’s quoted. It's traded, business
transacts ot if. A forecast is sort of 2 person’s view of what the ~
of what market will be in the future. Usually based on some type
of modeling exercise,

Q. So you would agree then that a forward-price curve reflects
on what parties may be willing to transact today for a date and a
time in the future but may not necessarily reflect that ~ that market
pnce m the fature?

A. 1 think both — T mean, neither a fm'ward pnce nor a forecast
is going to reflect the price i the future. The price in the fofure is
going to change from what you would forecast or project with a
*** forward-market price at this time. [ think a forward-market
price is the best forecast of the market price in the futire.

Q. So'is it your testimony that the only reliable number to use
in the analysis of the evergy credzr in thrs case is the fonvara’ -price
curve power? ‘

4. More or less, yes. Imean, I think if a forward price exists
Jor a product or commodity, as I say in my testimony, I think it’s
sort of grrogant fo say you have a forecast that’s better than that.
Ifyou do, you probab]; should be out trading, not — not testifying,

Now there is a lot of reasons for a model —mode} provides
more information if you're looking at fuel consumption, fuel
usage, or comparing alternatives. But when a forward price is
available, I think it is generally superior to a view of the market
developed from a forecast.
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(Tr. X1 af 2756-57 (emphasis added).) In spite of the clear advantages to utilizing forward
prices, Staff witness Medine steadfastly maintained bher view that it is betier in this case to yely
on her subjective judgment than to rely on actual forward confract data reflecting negotiated
market prices. {Tr. X at 2168.) The Commission should examine this portion of Ms. Medine’s
cross-gxamination closely. Her responses to questions about why forward prices were nor
applied are hardly convincing. They betray an inexplicable preference for forecasting a key
compornent of the energy credit calculation that wonld be more accurately reflected by aenval?
Jorward prices:

Q.  Why pot use actual forward prices that are out there for this

kind of a short term? : '

A Because forward prices, you know, are forward prices.

They’re not forecasts and so there is a relationship between a

forecast and a forward price but a forward price is sinaply what you

or I would agree to do today to buy power or coal or whatever two

years from now.

And we believe it’s more accurate 1o use a fundamental

Jorecast rather thay a forward price curve of any kind — anything

but sort of the prompt period and if you do the analysis of the

forward price curves, you know that forward price curves ***

move on & dime. If the forward price today is $50, you know,

prompt year plus one will be 52, 54, and a month from now it will

go to 60, 62, 64. They go up and down with the wind, with the

weather, with everythung. So we jusr don’t believe that the **¥%

Jorward price curve is the way 1o go.
{id. at 2166 {emphasis added).) If the Commission buys into this kind of unconvincing (at times,
bordering on nonsensical) justification for relying on a price forecast instead of known forward
prices, then it is abdicating its duty to ensure that Staff’s proffered energy credit — which the
Commission adopted in its Opinion and Order —~ is reasonably supported by reliable evidence in
the record. Fusther, if the Comamission applied the same logic in administering the MRO test
under R.C. 4928:143(C), it would use higher prices based on such projections — which it has not

done. In sum, because there is no apparent, reasonable explanation for maintaindng the absurd
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position that predicted (and overstated) market prices are superior than actual forward prices
when it comes to calculating the energy credit (other than to support overstated energy margins
that would, in turn, result in lowering the capacity charge), the Commission should grant
rehearing and adjust Staff’s energy credit accordingly, based on the application of relisble
forward prices,

4, The record shows that EVA wsed inaccnrate and understated fiel
costs.

As the Cormmission noted in its July 2 Opinion and Order (at 28), the Company also
objected to Staff’s energy-credit calculation on the basis that it understates fuel costs fér coal
units. The Company detaileﬂ this objection at pages 57-60 of its inifial post-hearing brief,
replete with cifations to the recérd, and again in its reply brief (at pages 29~30.) The
Commission, however, failed to specifically addxes‘s’this objection before o;)ncluding (at 34) that
Staff’s recomnmended energy credit is “reasonable.” For the reasons that follow; the Commission
should grant rebearing fo address the un&erstated fuel costs {costs that Staff witness Medine
herself conceded on cross-examination were *‘éeﬁainly aggressive” (Tr. X at 2288-89)) that
Staff/EVA incorporated into the en’ér'gy credit calculation.

AEP Ohio witness Allen noted several troubling mderstaiemems of ﬁlél costs during his
review of Harter and Medine’s energy-credit calculations. For example, Mr. Allen reviewed
EVA’s fuel cost data for Gavin Units 1 & 2 (AEP Ohbio’s Iargéét generation resources) and noted -
that the fuel cost data for these unifs understated actual 2011 fuel costs by over $5/MWh (3390
million, based upon the Staff witnesses’ projected generation for these units). (AEP Ohio Ex.
142 at 5.) Although Ms. Medine testified on cross-examination that-“anomalous events” at the
Gavin plant contributed to this discrepancy, Mr. Allen disagreed, noting that the one-time

payment Ms. Medine referred to was booked to fuel expense in 2008 and had no bearing on the
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2011 actual fuel costs that he reviewed for comparison purpoeses. {Jd.) Mr. Allen
conservatively® estimated that the use of more reasonable fuel costs would have
significantly reduced Stafs energy credit by $70/MW-day. (/d. at WAA-R1.) Mr. Mechan
discovered the same fundamental fuel cost ervor in his review of EVA’s analysis, saying:

EVA has understated operating . costs’ for many AEP Ohio
generating units. One obvious exaraple if the Gavin plant where
EVA uses approximately $14/MWH for fuel costs while the actual
fuel cost calcnlated by data supplied by AEP for the June 2012 to
May 2015 period is expected to be approximately $24/MWH. As
EVA projects Gavin to generate over 60 TWH (ferawatt-hours),
the impact on margin of this single fuel costs ervor, all else ec}uai

is an overstatement of margins by at least $600 million. This is
Jjust from the fuel cosi error for one plant. .

{AEP Ohio Ex. 144 at 16,) Mr. Meehan also took issue with Staf/EVA’s attempts to defend,
instead of correct, this very substantial fuel cost error. He explained:

There may well be many other errors in the EVA Aurora database
~ but there is no reason to believe that these other errors offset the
impact of the error in Gavin fuel cost. EVA, by defending and not
correcting the very substantial Gavin fuel cost error,'is asking us fo
believe that its gross margins are correct because if if corrected all
errors in the model, the market price would change by the exact

- same amount that it hes understated Gavin fuel costs. This is
preposterous.  *** Hence, it is implausible, illogical and
unreasonable to believe that energy margin resuits are made more
accurate by ignoring the error in the assumptions regarding the cost
of AEP Ohio units, in particular Gavin’s fuel costs, than by fixing
it. The correctthing to do is to fix known eérrors not ignote them.
k% Also-note that the Gavin ervor is not the only fuel costs ertor.
1t is just the fuel cost emvor with the most impact. :

(14 at 19-20)

* Mz, Allen’s approach, using 2011 actual fuel costs as the point of reference for evaluating the amount by
which EVA’s fuel cost assumptions are understated for the ESP period, s very conservative because, in
fact, the fuel costs for coal units is escalating during the time period i accordance with the temms of the
coal contracts that will provide mwost of the fuel for the plants. (Tr. XTI at 2460-2461.)
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Again, in spite of these strong criticisms regarding the very significant fuel cost errors
underlying its energy credit calculation, Staff devoted precious little briefing and argument to the
issue in ifs poét~hearing briefs. In ifs initial brief, for example, on the subject of fire] cost inputs
to the model, Staff asserted only that:

Mr. Allen also acknowledged from Staf{ Exhibit 108 (EIA Short-
Term Energy Outlook Released May 8, 2012) that EIA forecasts
the average delivered coal price in 2012 will be 2.8% lower than
the 2011 average price and the average delivered coal price i
2013 will be 3.8% lower than 2012. This outlook supporis Staff
witness Medine's modeled forecast and analysis with respec‘c to
coal pnces

~ (Staff Initial Br. at 63.) But fhis assertion by Staff, and its reliance on Staff Exhibit 108, is
simply wrong. As AEP Ohio explained succinetly in its post-hearing reply brief:

Staff also argues (at 63) that Mr. Allen acknowledged from Staff
Exhibit 108 *** that EIA forecasts the average delivered coal price
in 2012 will be 2.8% lower than the 2011 average price, and the
average delivered coal price in 2013 will be 3.8% lower than 2012.
Staff suggests that this ontlock supports Ms. Medine’s modeled
forecast and an’aly.sis: with respect to coal prices. On the contrary,
the forecasted drop in coal prices are for spot purchases, and AEP
already has contracts in place for most of its coal needs. (It. XTI at
2430-2431.) Staff Exhibit 108 does not in any way fend credxbzhty
o EVA’s gxossly unda stated fuel costs.

{AEP Ohio Repiy Br at 29 (emphasxs m ongmal) )
Tellmgly, Staff dxd not re:iy on lts Ehlnbxt 108 again in 11:5 reply brief. Instead, Staff

defended the undersfated fuel cost mpuis by asserting that.

EVA did not change or manipulate any fuel cost data, which was
customized and reflected EVA’s latest mput assumptions, when
operating and numing its Aurora model for this engagement and
analysis. Therefore, EVA committed no bias with its model
results. *** Mr. Mechen further festified that he did not review
any coal contracts for Gavia because he relied on AEP Ohio for
cost data. AEP Ohio witness Allen acknowledged that the short
term energy outlook pubhshed recently by the U.S. Department of
Energy states that the average delivered coal price is declining
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from 2011 to 2012, and again in 2013, Mr. Mechan agreed under
. cross examination that fuel costs are very important fo the analysis

of gross margins. He also agreed that if AEP Ohio is overstating

fuel costs then his or AEP Obio’s gross margins would be

understated. : : :
(Staff Reply Br. at 18-19.) But these assertions by Staff in reply do nof solve the significant
problems that AEP Ohio identified with respect to the fuel cost inputs o the Staff/EVA model.
The fact that EVA did not “manipulate” fuel cost data does not solve EVA’s failure to use the
correct data inputs in the first place, such as the cormect inputs for the Gavin plant. The fact that
Mr. Mechan did not review any coal contracts for Gavin is also immaterial ~ the Commission

may review them itself on rehearing if it has any reason o doubt what those contracts say.' And

the fact that DOE’s ontlook for average coal price is declining is immaterial when it is

uncontroverted that AEP Ohio already has coal confracts in place for most of its coal needs. {Tr.

X1at2430-31.) EVA’s cost assumptions bear no rational relationship to actual historical costs
and the Commission failed to meaningfully address these flaws in its July 2 Opinton and Order.
For all of the foregoing reasons, and for the reasons previously set forth in AEP Obio’s post-

‘ hearing briefs, the Commission should grant rehearing to adjust Staff’s energy m‘ecﬁt based on
EVA’s inaccurate and‘z.mderstéted fuel costs. |

5. . EVA failed to use correct heat rates to capture mintmun and start
. time operating constraints and associated cost impacis.

Still another significant flaw in Staff’s energy credit that merits rehearing relates to
EVA’s failure to apply correct heat rate data. AEP Ohio discussed this flaw in detail at pages
60-64 of its initial post-hearing brief, including mudtiple citations to the record. Again, while
acknowledging this ébjt}.ction by theA(ljc‘)mpany. (at page 28 6f its Jﬁly 2 Opinion and Order), the

Conmupission made ﬁo speciﬁc findings or conclusions related to it. The Commission apparently
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dismissed this concern as part and parcel of its unsupported determination that Staff’s
recommended energy credit is “reasdnabie 2 July 2 Opinion and Order at 34, 36.

The crux of the heat-rate problenm meriting rehearing is that EVA assumed that each of
the Company’s generating units either operates at its full-load heat rate or is offline. (Staff Ex. :
105 at 10-11.) 8taff itself confirmed this fact in its initial post-hearing brief, saying “EVA chose
to use the EPIS default heat rate at which each generation unit could operate (also known as full
output heat rate).” (Staff Initial Br. at 50.) Thus, there is no dispute in the record about the heat
rate data that Stafl’s consultants wtilized in their energy credit model.

EVA chose this expedient route after an internal debate about whether to customize heat
rafe data. (Tr. X at 21 51.) As Company witness Allen explained, even though actual heat rate
data for AEP’s unifs is “publicly and readily available” on pages 402 and 403 of the Company’s
FERC Form 1s, EVA chose the wrong approach after this internal debate and “significantly
understated the heat rates of the plants/units.” (AEP Ohio Ex. 142 at 7.} As he testified:

I have estimated that the use of comvect actnal heat rates for the gas
fired generation resources would have reduced Stafl’s energy
credit by $1.87/MW-day. - This analysis is included in Exhibit
WAA-R3. The impact of these heat rafe ervors on the coal unifs is
included in the fuel cost analysis 1 previously discussed so 1 have
not separately calculated the impact here. The understated heat
rates that Staff witnesses Harter and Medine used for the gas fired
generation resources of AEP Ohio results in overstated margins.
{(AEP Chio Ex. 142 at 8.) Company witness Meehan agreed with Mr. Allen that EVA modeled
the energy credit using flawed bieat rates, explaining;
The point is that the model developer’s claim that it is appropriate
to use full load heat rates and have units be at full capacity or off
is wrong and has been goffered without any context supporting the
specific application of the model. Large steam units simply cannot
ren that way. Many of AEP’s Jarge steamn units are supercritical

units *** that have minimum up and down times of 72 bours. If
the unit is economic over this cycle it will run and # will be
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profitable during the day, but to achieve these profits it will have to

run at minimum load over the night period and sustain losses that

will offset its daytime profits. - The failure to model with correct

minimum up and down times, to model a heat rate at minimum

load, and to only reflect the full load heat rate and turn AEP s conl

units on and off with no regard for mintmum up and dmvn times, ie

a fatal flaw in modeling unit profits.
(AEP Chio Ex. 144 at 22-23 (emphasis added).) Mr. Mechan went on to explain that while it
may have been “simpler” for EVA to model this way, it is “inadequate” and murealistic for EVA
to assume that “the units can be turned off and on at the flip of a switch.” (Z4 at 23.) Mr.
Meehan estimated that EVA’s failure fo properly model operational constraints for the coal-fired
generating units resulted in an overstatement of gross margins by $256 million, all else equal.
{Id at 30.)

Staff witness Medine ulﬁmatély acimewle&gad that using optimal heat rates does not
capture the minimwn un operatidn or start times, and she also admitted that EVA bad not done
the modeling for AEP Okio using aﬁything approaching an éverage heat rate. (Tr. X at 2246.)
She farther aclmowle&ged tﬁat' the table on page 12 of her tesihnony shows that even the largest
plant, Gaviz station, does not run 20% of the time and therefore it cannot experience the
optimal heat Iate. Snnﬂaﬂy, the Cardmal piant does not run about 20% of the time and the heat
rate she used for Cardmai was 5% less then the average beat rate recently expenenced at the
plant. (Jd. at 2243—2246 2250 3} Ultimately, she agreed that in EVA’'s :malysxs the costs are
nnderstated and the pro;ected mat; gms are oveistated through the use of opnmal heat rates,
because start costs and minimum rag costs are not reflected. {Id. at22 55-2256)

Given these undisputed facts in the mcord zelatmg to EVA’S use of flawed heat rate data
in the Aurora model, it is not surprising ﬂxat Staff, in its post-hearing reply brief, glosses over the

issue, without any citations to the recor_d whatsoever, saying, “EVA’s efficient heat rate
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application was correctly used and applied for this analysis. Simply because AEP Ohio finds the
results dxsadvan’eageous does not make EVA’s method analysis, and results wrong.” (Staff
Reply Br. at 19-20.) Respectful}y, ifthe Comlmssxon 1 gomg to choese Stafl’s energy credit
methodology instead ef the Company’s, then it must demand from Staff a far more meaningful
and robust response than this one to legitimate crificisms that the Company has developed on the
record through the supplemental testimony of multiple witnesses.” EVA’s “method, analysis,
and results” are indeed wrong for their failure to comectly model known and undisputed
operational constraints, which resulied in an ovesstaterent of gross margins by $256 million, all
else equal. (AEP Ohio Ex. I4§ at 30.)

6. EVA’s energy credit wrongly incorporates traditional OSS margins
and otherwise fails to properly reflect the impact of the Pool.

As described above, the Coﬁzmission’s Jaly 2 0pinion and Order, at 29, characterizes

Staff s/EVA’s énergy' credit’s incozporation of 0SS maigins nof associated with shoppinv,
imputation of a market-based margin for non~sh0;>pmg custome:s and fa:&ure to properly reﬁect

the operatmn of the FERC—appmved Pool of thch AEP Ohioisa member as well as AEP
Ohio’s reasoned refutation of those fundamental ervors during cross-examination, in rebuttal
testimony, and in post-hearing briefs, as “differ’enceﬁ in methodolo gy.” Like the other etrors
diSCHSS&d above, however, EVA’s errors w1ﬂ1 respect to OSS margms and the Pool in calcnlamng
the energy credit, and the Commission’s unreasonable adoption of EVA’s ﬂawed methodoiagy
with regard to those i issues, do not amount to “differences in methodo!ogy. They represent clear

ervors in the Staff’s methodology and they warrant correction on rehearing,

| Compare, United States v. Ohio Edison Co., 276 F.Supp.2d 829, 879 (S D. Ohio 2003) (in rejecting the
defendants’ contention that a governnient expert had ignored projected and actual heat rate improvements
in his emissions calculations, the district court noted that “Dr. Rosen exanined monthly heat rate and
utilization factors for each of the Saminis units” before rendering his conclusions).
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a. The adopted energy credit erroneonsly reflects more than 0SS
margins created by “freed up” energy associated with the
capacity being paid for by CRES providers,

Under the approach that the Commission adopted in setting the energy credit established
in its July 2 Opinion and Order, it is assumed that AEP Ohio’s Member Load Ratio (“MLR™)
share (currently 40%¢) of gll OSS margins are refained and available to offset costs of ¢apacity .
furpished to CRES providers. The approach does not offset those capacity costs with only AEP
Ohio’s reiamed energy margins from “fxeed up” OSS sales; 1ather m addition to those margins,
it also commandeers retamed margms from xmrelated 0S8 saies (z e., traditional O8S margins).

As the Comupany explamed n ﬁs post-hearmg brzefs an energy credit operanng to reduce
the price of capac;ty that is supphed to CRES providers shouki not mclude an offset for OSS
margins not associated with the capamty bemg paid for to suppor( shoppmg Ioad (AEP Ohlo
Initial Br. at 69-76; AEP Olio Reply Br at 31-34. y Indeed, such an offset is unreasonable |
becanse non-shopping retail customers do not receive such an offset Moreover, the Commission
determined that a cost~based mechamsm should be adopted thexefme xmputmg a hyper-inflated
margin conflicts thh the Commission’s stated mtenimn

If the Commission does find it necessary to offset the energy cxedtt based on OSS
margins, it should certainly not appropnate the margms retained by AEP Ohio that are
mdependent of the capacity supphed to CRES provnders CRES prov:dezs and thelr customers
shonld not have an OSS margm credﬁ when retaxl custome.rs do not 'I”fms if the energy credit
mmust accmmt for 08§ margms oniy those ambntable to “freed up’ enmgv assoczated with the
capacity being 501(1 t0 a CRES provxder sheuld be mcluded The ener gy credzf should not also
conﬁscate AEP Obio’s iradltxcnal OSS max:gms whxch exzst mdependent of any sale of capacity

to CRES provzdets. The Co:mmss:on' s July 2 Opnion and Orderg however, dxsrcgaxded AEP
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Ohio’s arguments on this point and unreasonably adopted au energy credit which strips from the
Company its traditional OSS revenues without meaningfully addressing these objections. This
ervor should be corrected on rehearing and, to the extent any OSS margins are inchuded as an
offset in determining the enexgy credit, only those margins actually atiributable to “freed up”
energy should be used.

3 The adopted energy credif imputed a fictional market-based
margin attribuiable to 100% of the non-shopping load and
incorporated that into the energy credit to offset the charge for

shopping load, which not only creates an unveasonable amd
unlawiul subsidy, but also confiscates margin that AEP Ohio is
aunthorized to retain through ifs 850 rates.
* The Commission’s édopiion of Staff/EVA’s erroneous energy credit meﬂmdélog}" also
inappropriately atiributes fictional market—based margin to 100% of nonshcppino toad and
mcorporates that attrxbunon mto the epergy credit to offset the capac:ty charge for CRES

providers, Specxﬁcaliy, Staﬁ' assumed that 100° %o of the retail energy margms that it imputed are

avaﬂahle, and Staff used them to offset the cost of capacity ﬁumshed to CRES providers. As the
Company explained in post-heaﬁng brieﬁng; this was patently unréasoééble, ?_a_;é the |
Coxmnission’s July 2 Opinion and Order, which adopts t’ms metﬁodoiogy, is. }ikewisé‘
unreasonable. n o | o A

As an initial maﬁer Staff did n@t exp}éin wixy ._.l let aidﬁe Why aﬁ of its imﬁﬁted retail
880 margms should be ca-opted for the benefit of CRES providers. The improper imputation of
10(}" ) noa—shoppmg margms a}sc mathemaﬁca}ly dﬂutes the impact of the PooL based on an
arbifrary and capnczous mciusxon of nen—skoppmg nia gm in the energy credxt calculatmn
w}atmg to the pnce of capacmy for shoppmg Zoad AEP Ohm $ SSO pncmg has been and 15
being, estabhshed ﬂuough sepal ate proceedmgs mvolwng the dzstmct ESP regulatory regime:;

$SO pricing and SSO malgms therefore have no place in the energy credit calculaﬁons related to
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shopping load. (/d at 74.) Thus, the Commission’s decision adopting Staff’s improper
methodology unlawfully confiscated non-shopping SSO revenues by commingling them with
0S8 margins vsed to develop the wholesale capacity charge for CRES providers. In addition to
violating the FERC-approved Pool Agreement and the Federal Power Act, the Commission’s
adoption of a methodology that fands a capacity charge discount through the use of SSG
revepues also azﬁozmté té a,. éﬁbsidy of a competitive service aixd, therefore, conflicts with Chio™s
energy policy and basic economic principles.

e The adopted energy credit unlawfully fails to reflect operation of
the FERC-approved Pool in its inflated energy credit.

In addition to the perverse impact that fhe Commission-adopted methodology of imputing
100% of non-shopping SSO margins as an offset to CRES providers’ capacity costs has in
improperly inflating the energy credit, the methodology alse unlawfully disregards the correct
operation of the FERC-approved Pool. Company witness Nelson explained that imputing non-
shopping SSO energy margins as “Retail Margins” and then providing 100% of that margin to
CRES providers effectively increases the MLR from an actual 40% (the level that AEP Ohio is
required fo retain under the Pool) to about 92% (a level not permitted by the Pool). (AEP Ohio
Ex. 143 at 10.) This approach greatly overstates the amount of margin that AEP Ohio can retain
under the FERC-approved AEP Pool Agreemient and provides a windfall to CRES providers,
particularly at the low level of shopping that Staff has asswmed. (I at 10-11; AEP Ohio Initial
Br. at 73.) The Pool is under the FERC’s jurisdiction and infringement upon its operation is
preempied by federal law. (See AEP Ohio Ex. 143 at 2); Mississippi Power & Light, 487 U S.
354,357, 108 S.Ct. 2428 (1988);;4:;1&7*&9(51: Ele?rrfic Power Service Corp., 32 FERC 9 61,363
(1985). In substance, this flawed method confiscates revenues from AEP Ohio’s refail $SO sales

and uses them to subsidize CRES providers throngh a lower wholesale rate that they pay to AFP

41

47



Olio for capacity. (AEP Ohio Ex. 143 at 6,11.) This fictional imputation and retention of
energy margins further, and substantially, inflates AEP Ohio’s retained energy margins and,
ultimately, EVA's proposed energy credit. For this reason too, Staff’s flawed energy credit
methoedology should be rejected on rehearing.

7. EVA’s estimate of gross mavgins that AEP Obdo will earn in the June
2012 through May 2015 pertod are overstated by nearly 200%, as
shown by AEP witness Mechan’s alternative calculation of forecast
gross margins, » _

For the foregoing reasons, EVA’s flawed inputs and approach resulted in a grossly
overstated energy credit, Should thé Commission agree to rehear this case, and should it
continue to adhere to the view that an energy credit offset is appropriate, thén the Company
submits that AEP Ohio witgess Mechar’s supplemental testimony provides a defensible and
accurate alternative calculation of gross margins. (AEP Ohio Ex. 144 at 23, ef seq.) Pages 66-68
of AEP Ohio’s initial post-hearing brief summarize the documented, transparent, and verifiable
approach that Mr. Meehan took to assess the gross margins that AEP Ohio will earn from June
2012 through May 2015. The transparency of Mr. Meehan’s approach was confirmed under
cross examination, when counsel for IEU asked Mr. Meehan to explain each column of the
houaly calculations performed for each generating urit. «(Tr. XI at 2725-31.) If the Commission
compares Mr. Meehan’s exhibit ETM-R2 against EVA’s estimate of gross margins (ESM-1), the
Conmission will see that EVA’s estimate is nearly 200% higher than Mr. Mechan’s more
objective and accurate estimate of realizable margins.

8. At a minimum, the Commission should conduct an evidentiary
hearing on rehearing to evaluate the accuracy of EVA’s energy credit
compared to actual results.

In light of the foregoing fundamental errors in Staffs energy credit, the Commission

shonld grant rehearing and hold an evidentiary hearing for the purpose of testing the validity of

42

48



EVA’s energy credit methodology against actual data. R.C. 4903.10 empowers the Commission
on rehiearing to hold an evidentiary hearing and accept additional evidence into the record. A
hearing should be conducted in order for the Commission to evaluate the extent to which EVA’s
A methodology grossly overstates the Company’s energy margin. Newly available information
confirms the inaccuracy of EVA’s forecasted energy credit compared to actual results, and the
Company should be granted the opportunity to present that evidence at a heating for the
Commmission’s consideration on rehearing. In support of this request, the Company makes the
following proffer: AEP Ohio’s actual energy margins for the month of June 2012 were
$11.249.211. EVA’S forecasted energy margins for the same m_oﬁth were $3 6,128,311 — more
than three times higher than the Company’s actuel margins. For the month of June 2012 aloge,
EVA’s methodology results in an energy credit that is overstated by $91.52/MW-day.
Provisional data for July confirms a similar degree of error in EVA’s projections. The -
Commuission should grant reheaﬁﬁg and hold an evidentiary hearing fo accept additiona! factual
data to date regarding, and to address, this gross overstatement and inaccuracy.,

C. The Commission’s adoption of an energy credit that incorporates actual costs
from the 2010 test period and then imputes revenues that have no basis in
actual costs creates a state compensation mechanism that is
unconstltuﬁonaﬁy confiscatory and that results in an unconsntutmna! takmg
of property without just compensation.

The Comurission has acknowledged that “traditional constitutional law questions are
beyond {its] authority to determine.” In the Marter of the Application of Columbia Gus of Ohio,
Inc., for Approval of Tariffs to Recover, Through an Automatic Adjustment Clause, Costs
Associated with the Establishment of an Infrastructure Replacement Program and for Approval

of Certain Accounting Treatment, Case No. (07-478-GA-UNC, Opinion and Crder at 14 (April 9,

2008). Even so, out of an abundance of caution, the Company is further including in its
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Application for Rehearing such argiments as might be made fo a reviewing court, in the event
that the Commission denies the Company’s Application for Rebearing. R.C. 4903.10 (“No party
shall in any eowrt urge or rely on any ground for reversal, vacation, or modification not so set
forth in the application.”). Notably, the Commission has considered the merits of constitutional
claims on rehearing before, as it did in the Columbia Gas reatter cited above (rejecting an
intervenor’s impairment-of-contracts claim). Of course, the Commission should adjudicate cases
in such a way as to avoid constifutional infirmities, In any case, because AEP Ohio may need to
seek judicial review of the Commission’s July 2 Opinion and Order for constitutional defects, in
the event that inadequate relief is obtained from the Commission on rebearing, the Company is
ensuring that it preserves here its claims that the Commission’s Opinion and Order violates the
Company’s constitutional rights in distinet respects.

Furst, the Opinion and Order violates the Company’s rights under the Due Process Clause
of the United Stétf;*s Constitution because it is confiscatory, vmjust, and nnreasoniable under the
“end result” standard articulated by the United States Supreme Court in Fed. Power Conn. v.
Hope Narural Gas Co., 320U.S. 591 (1944} and 15 progeny. Second, the Opmmn and Order
results iﬁ an unconstitutional regulatory taking of the Company’s property #vithout just
conipensatioﬁ, under fhe “partial mﬁng” staﬁd‘ard set foﬁh inf;ezm Central Transp. Co. v. New
York City, 438 US. 104 {1978) and its progeny. These constitutional theories supporting
modification of the Comunission’s Order are set forth separately in greater detail below. If the
Conmnission agrees to rehear ﬁns case and modify its Order as the Company requests herein,

then these pressing constitutional issues may be avoided.
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1. The Commission’s Order is confiscatory, unjust, and unreasonable
under fhe “end result” standard of Hope Natural Gas.

The Due Process Clause of the United States Constitution érevents states from making or

enforcing any law which Wouid dépﬁve 2 peréon of property witimut due prééésé of the law.
According fo the United States Supreme Court, when regulatory price controls prevent a utility
from realizing a reasonable rate of return, those price controls are conﬁscatory and, therefore,
violate the Dué Process Clause. Fed. Power Conm. v. Natural Gas Pipeline Co. 315U.8, 575,
585 (1942) (“by long-standing usage in the field of rate vegulation, the lowest reasonable rate’ is
one which is not confiscatory in the constifutional sense.”); Bluefield Water Works &
Iugpréyemem Co. v. Pub. Serv. Commi. of West Virginia, 262 U.S. 679 {(1923) (reversing an
administrative order prescribing utility rates because the rate calculation undervaiued the
plaintiff utility’s capital investments); Covington & Lexington Turnpike R.R. Co. v. Sandford,
164 U.8. 578, 597 (1896) (holding that a prescribed rate is confiscatory if it “practically deprives
the owner of property without due process of law.”}. See alse Fed. Power Comm. v. Hope
Natural Gas Co., 320 'U.8. 591 (1944) (establishing an “end-result” standard for reviewing the
constitutionality of regulated utility rates). Further, as discussed separately below, the July 2
Opinion and Order results in an nnconstitutional partial taking due fo the financial impact on
AFP Ohio’s generation function (later to become the AEP Genco) that is providing the capacity
to support retail shopping.

In Hope Natural Gas, the U.S. Supreme Court held that a prescribed ufility rate is too
low, and thus violates due process, 1nless the “end resiﬂt” of the rate on 3 utility is “just and
reasonable.” 320 U8, at 603. The Court provided finther guidance on this poiut:

From the investor or company point of view it is important there be

enough revenue not only for operating expenses but also for the
capital costs of the business. These include service on the debtand
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_dividends on the stock. By that standard the refurn to the equity
owner should be commensurate with returns on investments in
other enterprises having comesponding risks. That retums,
moreover, should be sufficient {o assure confidence m the financial
integrity of the enterprise, so as to maintain its me;dxt and to atiract
-capital, '
Id. See also Bluefield Water Works, 262 U.S. at 692-93 (“a public utility is entitled to such rates
and will permit it o earn a return . . . equal to that generally being made at the same time and in
the same general part of the country on investmients in other business undertakings which are
attended by corresponding risks and uncertainties.”). Courts have confirmed that the Hope
Natral Gas standard means more than merely preventing a wtility from going bankrupt. “Hope
Natural Gas talks not of an inferest in avoiding bankruptey, but an interest in maintaining access
to capital markets, the ability to pay dividends, and general financial ntegrity. While companies
about to go bankrupt would certainly see such interests threatened, companies less imminently
imperiled will sometimes be able to make that claim as well.” Jersey Cent. Power & Light Co. v.
Federal Energy Regulatory Comm., 810 F.2d 1168, 1180 (D.C. Cir. 1987) (noting that “where,
| as here, the Commission has reached its determination by flatly refusing to consider a factor to
which it is undeniably required to give some weight, its decision cannot stand.”)

The Ohio Supreme Court is familiar with the Hope Natural Gas standard, having applied
the test in multiple appeals from Comupission orders. In Dayron Power & Light Co.v. Pub. Util.
Comm., 4 Ohdo $t.3d 91, 447 NE.2d 733 (1983), the utility filed an aﬁpﬁcation fora rate
increase. The Commission denied the utility’s requests to amortize its investment in a cancelled
power plant. In its appeal to the Ohio Supreme Court, the utility contended that the exclusion of
expenditures associated with the cancellation of the Killen Generation Station amounted to the

confiscation of pwpeﬂy under the Fifth and Fourteenth amendmems The Supreme Counrt noted

that the confiscation clause of the Flﬁh Amendment applies to the states throngh the Due Process
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Clause of the Fourteenth Amendment. Dayfon Power & Light. 4 Ohio 8t.3d at 100,09, The
Court ultimately concludeé tﬁét there was “litde evidénﬁaxy mip?ort” for DP_&L’S contention that
exclusion of the costs associated with the cancellation of Kﬂléﬁ Unit 1 gtmaﬁteed that DP&L
would be unable to earny a “fair and reasonable rate of return.” rejecting the-v ﬁﬁﬁty’s mvacation of
the confiscation clause. Jd. at 104-05. The Supreme Court concluded that “the constitutional
cases make it clear that a successful challenge must demonstrate that the rate order when
reviewed in its entirety falls outside the *broad zone of reasonableness,” and the “heavy burden’
of establishing unreasonableness must be borne by the challenger. ZJ. at 105 (internal citations
omitted.) Notably, in support of its conclusion, the Supreme Court examined the recbrd and
found that the wtility “presented no witnesses relative to the subject and did not address the
matter on brief.” Id. at 104-05 (emphasis added.) Thus, in the DP&L case, the utility attempted
to prevail on the constitutional claim without any evidentiary support in the record.

A decade later, in an appeal by the thio Edison Company, the Ohio Supreme Court again
concluded that the Comumission’s order did niot result in confiscation of the utilify’s property in
violation of the Fifth and Fourteenth Amendments. Ohio Edison Co. v. Pub. Usil. Comm., 63
Ohio St.3d 555, 589 N.E.2d 1292 (1992). Ohio Edison claimed that the “end result” of the
Commission’s order was 1o set rates so low as to prevent the company from maintaining its
financial integrity, based upon its witness’s testimony that the rate relief requested in the
company’s application ($216 million) was necessary to maintain its debf rating and dividend -
level. Applying the Hope Natural Gas line of precedent, the Supreme Court noted that “a
balancing of investor and consumer interests™ is required to avoid confiscation. With respectto -
that balance, ﬂm’bomt__ncted that;

The Commission camnot confine its inquiries either to the
computation of costs of service or to conjectures about the
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prospective responises of the capital market; it is instead obliged at

each step of the regulatory process to assess the requirements of

the broad public interests entrusted to its protection *** []

Accordingly, the ‘end result’ of the Commission’s orders must be

measured as much by the snccess with which they protect those

inferests as by the effectiveness with which they “maintain ***

credit and *** attract capital.” o
Id. at 563, quoting Permian Basin Area Rate Cases, 390 U.S. 747, 791, 88 S.Ct. 1344, 20
L.Ed.2d 312 (1668). Ohio Edison premised its claim of confiscation upon four allegedly
erroneous determinations by the Commission: (1) the allocation of deferred ¢osts; (2) the
exclusion of certain plant that was classified as CWIP when the company filed its application,
but was later transferred to plant in service; (3) the taking of judicial notice of the posthearing
price at which the company’s stock was trading; and (4) revisions to its traditional discounted
cash flow model. 74, at 564. The Supreme Cowt concluded that, because it upheld the
Commission’s actions with respect to each of these individual determinations, the utility failed
the first prong of the DP&L/ Hope Natural Gas standard and thus could not prevail in its
constitutional claims. 4. The Supreme Court decided that “the record shows that the
conunission appropriately followed the legislatively mandated ratemaking formula, through
which it balanced tnvestor and consumer interests, and thereby set just and reasonable rates.” 74,
at 5685.

The case at bar is easily distinguishable from the DP&L and Ohie Edison cases, where

the Supreme Court rejected the utilities” confiscation claims. Although the utility in the DP&L
case “presented no witnesses™ relative to the confiscation issue, the record here is replete with

testimony outlining the unreasonable and confiscatory results of the Commission’s decision to

adopt an energy credit that will assuredly result in a failure to compensate the Company for the
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embedded costs of capacity.® And althoush the utility in the DP&L case “did not address the
matter on brief,” the Company here addressed the confiscatory nature of the Commission’s
energy credit and the potential capacity cost outcomes at length on brief.” And although the
utility in the Ohio Edison case failed to prove the unreasonsableness of the Commission’s
determinations, the Company here is asserting (and will prove) fundamental errors far different
than those at issue in that case. As the arguments above related to the Commission’s energy
credit demonstrate, the Company has surely met its burden to prove the unreasonableness of the

Commission’s determination to adopt Staff’s flawed energy credit, and the confiscatory effect

¢ AEP Ohio witness Allen, for example, demonstrated that a decision which forced the Company to
provide RPM-priced capacity to CRES providers would cause AEP Ohio to suffer significant financial
barm. (Tr. L at 677, AEP Ohio Ex. 104 at 3-5, Ex. WAA-1; AEP Ohio Ex. 142 a1 2122, Ex. WAA-R8.)
Indeed, Mr. Allen restified that financial harm to the Company is implicit in any requirement that it
provide the use of its assets 4t a rate below its costs. {Tr: I at 697-98.) Even some intervenor witnesses
testified that rates should not be confiscatory, such as RESA witness Ringenbach, who agreed that
confiscation would occur if AEP Ohio incired costs that are not being retmbursed. (Tr. IV at 802. See
also Tr. VI at 1271-72 (wimess Kollen conceding that a 7% ROE is either confiscatory or bordering on
confiscatory).} The Conmmission itself; inits Inly 2 Opinion Order, agreed that “It is necessary and
appropriate to establish a cost-based state compensation mechanism for AEP Ohio. *#* The
Coramission’s obligation under traditional rate regulation is to ensure that the jurisdictional wtilities
receive reasonable compensation for the services that they render. ‘We conclude that the state
compensation mechanism should be based on the Company s costs.” July 2 Opinion and Order at 22.
The Commission further dgréed thiat “RPM-based capacity pricing would be insufficient to yield -
reasonable compensation for AEP-Ohio’s prowsxon of capacity to CRES ?rovxdem n ﬁﬂﬂﬂment of its
FRR capatity obligations.” (/d. a123.) -

7 (See, e.g., AEP Ohio Initial Br. at 4 (*At a minimum, if the energy credit is to capture the OSS margins
attributed to “freed up’ energy associated with the capacity being used by a CRES provider, it should not
also confiscate AEP Ohio’s pre-existing traditional OSS- margms that. are unaffected by the sale of
capacity to CRES providers,”); id. at 5 (“One particularly egregious error was that EVA imputed z
fictional market-based margin atiributable to 100% of the non-shopping load and incorporated that into
the energy credit to offset the charge for shi}ppmg load, which not only ¢reates an unreasonable and
wnlawful subsidy but also confiscates margin that is muthorized for AEP to retain under SSO rates.”): id.
at 21 (discussmb the confiscatory result of ordering AEP Ohio to charge CRES providers on the RPM-
based price for capacﬁy ): id. at 27-28 (discussing the financial harm that would result if RPM pricing is
retainied in full or in part.). See also AEP Ohio Reply Br. 4t § {(poting that RPM-based ratds would
nndermine AEP Ohio’s ability to attvact capital and ensure the ava:labmty to customers of adequate,
reliable, safe, efficient, nondiscriminatory, and reasonably priced retail electric sexvice).)
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that those determinations had on the non-compensatory capacity charge established in the Order.
Aeeord, KN Energy, Inc. v. City of Broken Bow et al., 244 Neb. 113, 505 N.W.2d 102 (1993)
(Nebraska Supreme Court holding that rates set by municipalities were confiscatory and deprived
supplier of property without due process of law when municipalities adopted rates based on
erroneous assumptions of product revenue and transportation revenue, and the combined effect
of the erroneous assumptions was to “decrease the return on KN’s equify to a level below that
which investors could eamn from investments in other similar businesses™); Poromac Elec. Power
Co, v. Pub. Serv. Comm., 380 A.2d 126 (D.C. Cix. 1977) (holding that rate order was unjust and
unreasonable since it deprived utility of opportunity to earn a fair rate of retarn, based on
improper disregard by CoMssion of relevant data and other methodological errors.) In
Potomiac Electric, the D.C. Circuit concluéed that “by arbi;ra‘ri}y dlsregardmg actual, historical,
and uncontroverted data submitted as evidence by Pepco during the extended course of the
hearing, the Comunission all but guaranteed tﬁat the company wo;ﬂd not be éble to aﬁproach
earning the rate of fen;m it authorized.” X at 133_. The P;tomac Electrie comt ordered the
Commission, on remand, to calculate nmdiﬁed rates baéed on u;gdated c_iatav. Id at 147-148. The
Company is confident that, unless rehearing is granted and the Commission addresses the serious
flaws in Staff's energy credit, the Supfeme Court {or anothér forum with aﬁpibpzia{é jurisdiction
over the Company’s constitutional claims) will agree that the Commission has unfawfully
confiscated AEP leio;s propexﬁz m violation éf the Fifth and Fourteenth Ameadments

2. The Comﬁﬁssioﬁ’sf Order results In an unconstitationsl partial taking

of AEP Ohio’s property without just compensation under the Penn
Central standard. -~ ’ ‘ -
The Fifth Amendment to the U.S. Constitution provides, in part, “nor shall private

property be taken for public use, without just compenéaﬁoﬁ.” The U.S. Supreme Cowt has held
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that the Fifth Amendment’s takings prohibition also applies to state governmpents through the
Fourteenth Amendment. Chicago B. & (. R v. Chicago, 166 U.8. 226 {1897). Although the
Takings Clause is traditionally implicated in cases involving the actual appropriation of physical
property, the U.S. Supreme Court has recognized that governiment regulation is also a taking
When the regulation “goes too far.” See Pennsylvania Coal v. Mahon, 260 U.S. 393, 415 (1922)
(holding that 2 statute restricting the exercise ;>f coal mining rights was a taking because it had
“neatly the same effect for constitutional purposes as appropriating or destroying™ the property

right atissue).

In ordeér to succeed o a claim under the Takings Clause, a party must establish first that

it possesses a constitationally protected property interest. Ruckelshaus v. Monsanto Co,, 467
1.8, 986, 1000-01 (1984). This 1s easily done here, because the United States Supreme Court
has previously concluded that a utility provider’s revenne constitutes a protected property
interest. See Duquesne Light Co. v. Barasch, 488 U.S. 299, 308 (1989) (holding that if utility
rates do not “afford sufficient compensation, then state has taken the use of utility property
without paying just compensation” in violation of the Takings Clause). Where a regulation
de?pzives property of less than 100 percent of its economucally viable use, a court must consider
(1) the economic impact of the regulation on the claimant, (2) the extent to which the regulation
has interfered with distinet investment-backed expectations, and (3) the character of the -
governmental action. Perm Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).

The Ohio Supreme Court has discussed the Penn Central test as if relates to claims of

partial regulatory takings. E.g., Karches v. City of Ci:?{é%?}zhati, 38 Ohio §t.3d 12,526 NE2d

1350 {1988) {citing Penn Central in opinim{hokﬁngiha;t smnicipal zoning ordinance changing

zoning ﬂasé_iﬁcaﬁbn ﬁ;om industrial to riveiffoi:t fcoﬁstimted) impérmi&sible ta!dng; as épplied.)
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In State ex rel. R.I.G., Inc. v. Stare, 98 Ohio St.3d 1, 2002-Ohio-6716, for example, 4 mining
company (RTG) challenged the Staté of Ohio’s designation of 833 acres of property in which
RTG owned various interests as unsuitable for mining (“USM™). The Supreme Court noted that
the Penn Central standard applies when regulation deprives a property owner of less than 100
percent of the property’s economically beneficial use. Id. at¥ 35. TheCom’{ concluded that,
because mineral rights are recognized under Ohio law as separate and distinet property rights,
and because the state’s “unsuitable for mining” designation prevented RTG from mining 1.3
million tons of coal (and rendered mining outside of the USM-designated area economically
impracticable), the designation resulted in a categorical taking, even beyond the partial taking ’
type of claim recognized in Penn Central. Id. at % 57. Other courts have agreed that orders of
state public utility conumissions affecting utilities can amount to hnpm@sibie partial takings
under the Perm Central test. E.g., Pub. Serv. Co. of New Hampshire v. Néw Hampshire Pub.
Unl. Comn., 122 NH. 1062, 1071-73, 454 A.2d 435 (1982) (New Hampshire Supreme Court
citing Penn Central in support of its holding that PUC order placing conditions upon the utility’s
future issuance of securities resxﬁted in an unconstitutional taking without just corupensation.)
The record here is replete with evidence sufficient fo satisfy Penn Central’s three-factor
test.. Multiple witnesses have testified in this proceeding to the severe economiic effect that a

nou-compensatory capacity price will have upon the Company.® The Commission itself founid in

¥ (See, eg, AEP Ohio Ex 101 at 8 {Mx Munczinski test@mg that “{t}he impact on AEP Ohio’s ability to
be compensated for its costs has become significant due to the trend in RPM auction prices, as well as the
growth ‘in shopping by AEP Ohio customers whose CRES providers take advantage of the capacity

supplied by AEP Ohio as opposed to supplying their own capacity.”); id. at 9 (noting that aligning a state

compensation mechanism with the PIM RPM price would undermine the Company s ability fo provide
customers w1t13 1ehable and adequate servxce) id. at 16 (notmg that AEP tho 1s not rccexvmg adequate
compensanml for those costs is increasing at an alanming rate. The faihure to recover Just and adequate
compensation is threatening AEP Ohio™s financial stability ... [.]") See also AEP Oli0 Fx. 104 213 &
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its Opinion and Order that RPM zates were “substantially below all estimates provided by the
parties regarding AEP Ohio’s cost.of capacity,” and went on to find that under RPM pricing AEP
Ohio “may eamn an unusually low retyin on equity ... with a loss of $240 million between 2012
and 2013 July 2 Opinion and Order at 23. And in the related ESP proceeding, the Compauy
demonstrated in the record and in ifs post-hearing briefs the very tronbling consequences of the
Conunission’s July 2 Opinion and Order, saying:

At this point, given that AEP Ohio would only be permiited to
charge RPM pricing to CRES providers under the 10-2929
decision, the impact (excluding consideration of the additional
accounting deferral that may end up providing net cost recovery of
up fo $188/MW-day) of RPM pricing without the RS8R yields a
projected 1.1% ROE total company in 2013, with 2 loss to the
generation function. (AEP Ohio Ex. 151 at 11.) Further, the
comparable projected ROE associated with the $1883/MW.day
rate adopted in the 10-2929 decision (absent an RSR) would be
only 5,.9% for 2013. AEP Ohio has already addressed additional
financial harm scenarios in its initisl brief (at pages 43-46.) Even
more disturbing, as discussed in its imitial brief, is that these
projections involved negative or barely positive returns on a
generation function basis. (AEP Chio Ex. 151 at 11 13; Tr. XVII

- at4879.)

(AEP Ohio July 9, 2012 Reply Brief i Case No. 11-346-EL-8S0 at 29) {emphasis added;
internal footnotes omitted.) Although some intervenors took issue with these predictions of
financial harm in the ESP case (with FES, for example, contending that AEP Ohio uses financial

harm as “code for receiving less revenue than AEP Ohio would like to rééeivé”), AEP Obio

Ex. WAA-L (Mr Aﬂen pzepared an esumate of AEP Ohm 's eaxmugs for 2012 and 2013 1mder the
scenario that AEP Ohio was only able to charge a rate for its capacity that was equal to the RPM price,
concluding that eamnings would be $344M in 2012 with a ROE of 7.6% and $109M in 2013 with a ROE
0f 2.4%.) See also Tr. IV at 802 (RESA witness. ngenbach conceding that rates would be cotifiscatory
if AEP Ohio incumed costs that were not being reimbursed), -See also Tr. T at 67 7,697 (M. Allens -
estxfymg at hearing that a decmon which forced the Company to provzde RPM—pnced capacxty to CRES

Company zs unphcxt in any reqmlement rhat it provide the use of its. assets at 2 rate below iis costs. ) See
alse id. at 701 -(Mr. Allen testifying that if the Company is required to provide CRES providers with
capacity at RPM, the Company’s earnings would suffer a $240M dectease between 2012 and 2013).)
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noted that the only evidence FES offered in support of its claim was that the Company earned
reasonable returns when charging RPM prices in the past, when energy prices were high, RPM
capacity prices were many niultiples higher, and shopping levels were low. (4. at 30, citing FES
Tnitial Br. at 113-116.)

There i5 also compelling evidence that the Commission’s failure to institute a state
compensation mechanism that will compensate the Company for the true embedded costs of
capacity will interfere with AEP Ohio’s distinet investment-backed expectations.” Indeed, the
Commission can take notice of the fact ﬁl&t- in an immediate respouse {o its Opinion and Order,
Standard & Poor’s Ratmgs Semce issued the folluwmg statement the next day, on Iuly 3,2012
regarding the impact on AEP Ohie’s cred1t metncs

{Iin the longer term we beheve thxs ohange will hkely erode credit
quality. We would consider deferrals of changes in capacity prices
to ‘be unsuppostive of credit quality because cash flow would
decline, and could resulf in financial measures inconsistent with
the current rating. In addition, the business risk profile of the

company is pressured as 1t transitions to an vnregulafed model for
generation in Ohio. :

? See, e.g., AEP Ohio Ex. 101 at 14 (Mr Munczinski tesnfymg that cost-based compensation for capacity
would “prowde the investment community with more certainty, eliminate some regulatory risk, and
enstre sustained nvestment within the state of Ohic. ‘Without the Commission’s sapport of an
appropriate and reasonable cost compensation mechanisii, it would be nnpmdent aiid irrésponsible for
AEP Ohio to invest long-term capital in'an unclear, nustable cost recovery environment.”) See also id. at
13 (M, Munczinski quoting the Commission for the proposition that “PIM’s rules do not recogaize the
need to recover reasonable investment costs nor the timely repayment of debt - bedrock principles
reqmred for financing an industyy as capital intensive as the electricity industry.”); id, (Mr: Mxmczmsh
again quoting the Commission for the proposition thut “Generator owners cantiot iong Suiviveon”
recovery of the short run marginal cost of energy alone, but must consistently recoveér some of their long
un marginal costs as well.”) See also AEP Ohio Ex. 142 at 21-22 (Mr. Allen noting that the Campany 5
ROE would be a reasonable 12.2% in 2013 if the Commission allowed the Company 0 recover
$355.72/MW-day in capacity charges to CRES prowders )
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(Standard & Poor’s Research, July 3, 2012, available ar: www.standardandpoors.com.)' In the
ESP proceeding, AEP Ohio witness Dr. Avera predicted precisely this kind of negaﬁvé reaction
from the financial community, saying:

So I think the Commission should propetly be on notice that the

investment community is concerned, and that means that fo put

money in this company investors need higher compensation. And

if their concerns become more pronounced, it could, in the

. exireme, lead fo an inability to raise funds to make the capital

investment that customers need in order to keep the lights on.
(ESP Tr. XVIL at 4725.) Another ESP witness for the Company, Renee Hawkins, testified in
detail about three major rating agencies’ reactions to the Commission’s decision to revoke the
Stipulaﬁon that had previously resolved the capacity charge issue, including Stzinda:d & Poor’s
February 27, 2012 Bulletin cautioning that “credit quality could erode for some utilities if any
transition decisions *** disallow recovery of prudently incurred costs, or lead to extended
periods of suppressed returns and weakened credit metrics.” (ESP AEP Ohio Ex. 1024t 11-12 &
Ex. RVH~5 (emphasis adde&),) Based on the record developed jointly in the related capacity and

ESP cases, it is beyond any serious dispute that the Commission’s Opinion and Order here,

unless modified, surely inferferes with AEP Ohio’s distinct investment-backed expectations.

1 On Fuly 13, 2012, OCC filed a metion to strike the Standard & Poot®s Research attachment to the
Company’s post-hearing reply bijef. On July 18, 2012, the Company responded to OCC’s motion by
noting. inter alia, that the Commission previously denied a motion to sixike similar financial reports
appended to Company witness Hawkins® pre-filed testimony. The Company further noted that the
Standard & Poor’s attachment was not being offered for the truth of the matters asserted (7.e. the opinions
of the investors), but instead to reflect investor reactions on the instability in the regulatory environment
in Ohic and the immpact of that on credit ratings. In any event, the Commission is not strictly bound by the
Rules of Evidence and has aﬁowed the admsswn of hearsay when appropnate In Re. Ohio Power
Company, Case No. 11-346-EL-880, ef al., Eotry at 13 (Dec. 14, 2011). Moreaver, analysts’ reports
such as the Standard & Poor’s Research attachment are adiissible under the “market reports” exception
to the hearsay rule. ‘See Evid. R. 803(17} see also Marting Realty, Inc. ¥, Marks, 5th Dist. No. 12296,
1986 WL 4647, *3 {Apr. 16, 1986) (“credit reports are held to be highly reliable by the business world
and should be admitted where such reliability is not challenged.”}
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As forthe character of the Commaission’s Order, the Commission has adopted & state
compensation mechanism that will got fairly compensate AEP Olsio for the actual emobedded
costs of capacity, even while agreeing that “the state compensation mechanism shouwld be based
on the Company’s costs.” July 2 Opindon and Order at 22. The Commission’s Opinion and
Order, if uncorrected on rehearing, will bave a significant aﬁd potentially devastating ecéuomic
irapact on AEP Ohio. The Comnﬁssion tiself has recognized that AEP Ohio has committed
substantial investments to fulfill its FRR obﬁgations and meet ifs oiaiigaﬁon to provide an SSO.
For these reaséns, and based on the partial taking doctrine set forth in Penn Central and other
cases, the Commission’s Oréer unconstitutionally takes the Company’s propetty without just |
compensation, and the Commission should grant the Company’s Apjsiicaﬁon for Rahealiﬁg to
address the Company’s legitimate concerns ami to modify its Order as staté law and the
Constitution require.

1. It Was Unreasonable And U-nlawfui For The Commission To Adopt A Cost-Based
State Compensation Mechanism And Then Order AEP Ohlo To Ouly Charge CRES
Providers RPM Pricing Far Below The Cost-Based $188. SSMW-Day Rate That The
Commission Determined Was Just And Reasonable.

‘While the Company disagrees with the 3188 88/MW-day state compensation mechanism
that the Cormnmnission established in reliance upon Stafff EVA’s flawed and unreasonable energy
credit for the reasons discussed above, the Cormmission correcily. determined in its July 2
Opinton and Order that *it is necessary and appmpnate fo estabhsh a cost-based state
compensatxon mechamsm for AEP tho ” July2 Opmmn and Orde1 at 22, Spec;ﬁcaﬂy, the
Conumission held. |

We conclude ‘that the state compensation mechanism for AEP—
Ohio should be based on the Company’s costs. Alﬂmugh Staﬁ‘ and
mtervenors contend that RPM—based capacity pricing is just and

reason_able we note that the ;ecord indicates that the RPM-based
capacity pricing has decreased greatly since the December 8, 2010,
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entry was issued, and that the adjusted RPM rate currently in effect
is substantially below all estimates provided by the parties
regatding AEP-Ohio’s cost of capacity. * * * In shorf, the record
reveals that RPM-based capacity pricing would be insufficient to
vield sufficient reasonable compensation for AEP-Ohio’s provision
of capacity to CRES providers in ﬁzlﬁlimetzr of its FRR capacﬂv

obligations.
% %

Therefore, with the infention of adopting a state compensation
mechanism that achieves a reasonable outcome for all
stakeholders, the Commission directs that the state compensation
inechanism shall be based on the costs incurred by the FRR Entity

for its FRR capacity obligations * * * []

Id. at 22-23 {emphasis added). Despite its recognition of a cost-based capacity price as the just

and reasonable state compensation mechanism, the Commission nonetheless determined that

“RPM-based capacity pricing will promote refail electric competition” and “direct{ed] AEP-Ohio

to charge CRES m‘aviders the final zonal PIM RPM rate in effect for the rest of the RTO region

for the current PIM delivery year *¥s [.T" Id.at23.

To account for the difference between the pnce it determined to be 3ust and reasonable

and the fraction of that price it authorized the C‘ompany to recover from CRES providers, the

Comnnss:on stated

[Tthe Commmussion will authorize AEP Ohlo to

modify its

accounting procedures, -pursuant fo Section 4905.13, Revised
Code, to defer incurred capacity costs not recovered from CRES
provider billings during the RSP period to the extent that the total
mewred capacity costs do not exceed the [$188.88/MW-day]
capacity pricing that we approve below. - Moreover, the
Conumission notes that we will establish an appropriate recovery
mechanism for such deferred costs and address any additional

financial considerations in [Case No.] 11-346* ¥ * [ ]

i

The Commission’s decision to adopt a cost-based state mechanism and then nonetheless

order the Comiﬁany to charge CRES providers RPM pricing was unreasonable and unlawful for
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the following reasons: {1) the Commission lacks authority authqxity to determine that a cost-
based rate is just and‘reaéonabie and.then order the Comi;any to charge a non-cost-based rate; (2)
the Commission’s decision mneésonabiy’ failed té provide for a mechanism to recover the
defervals it created; (3) the decision enables and promotes aﬂiﬁéiai, uneconomic, and subsidized
competition at the Corapany’s expense; (4) it also unreasonably and unneceséan’iy extends RPM
pricing to CRES providers serving customers who already shopped based on capacity priced at
$255/MW-day, and (5) the Ceminission nnreasonably and unlawfully relied up‘én provisions in
R.C. Chapter 4928 after expressly bolding that that chapter is inapplicable to AEP Qhie’s
capacity service.

A. I the state compensation mechanism is cost-based and the Commission
found AEP Ohio’s cost of providing capacity to be $188.88/MW.-day, then it
is nnreasonable and unlawful for the Commission o require AEP Ohio fo-
charge anything other than $188.88/MW-day.

The Comumnission’s decision to distegard its own determination that a $188.88/MW-day
cost-based rate 15 the lawful rate thaf the Company‘ should l‘eceivé from CRES providers fqr the
capacity it supplies them and instead order the Company té supply CRES providers with capacity
for a fraction of its costs is patently noreasonable. As the Conmnission itself has noted, the |
Conunission is “a creature 6f statute™ and “may exercise only the authority conferred upon it by
the General Assembly.” Juiy 2 Qpinion and Order at 12, citing Tongren v. Pub. Uil Comm., 85
Ohic St.3d 87, 88 (1999). R.C.‘§§05,22 vests the Conmmission with ’éie authority to allow an
electric utility to céllecf only those charges that are “just and réasonable.” It deés not anthorize
the Commission to require a utility to collect less that a just and réasoaablé charge, Indeed,
nowhere in the Ohio Revised Code is the Commission granted such authoxity. Accordiqgly,
because the Commission lacks statutory authority to reqﬁire AEP Ohio to charge less than the

cost-based rate that the Commission determined to be just and reasonable, the Comunssion
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should grant rehearing and authorize the Company to charge CRES provxders a rale equivalent fo
the Company s full embedded cost of capacity. | ..

B. It was unreasonable and unlawful for the Commission to anthorize AEP

Ohio to collect only RPM pricing and reguire deferral of expenses up to
$188.88/MW-day without simultaneously providing for recovery of the
shortfall.

As discussed abc»ve the Commzss:on 5 July 2 Opinton and Order itmits AEP Ohio to the
coliection of only a ﬁacnon of its costs of capaclty and Tequires defexrai of the Company’s
capaczty costs above that pnce up to the Commasswn—detemnned $188. SSfMW -day “cost of
capacify.” Notably absen’r from the Opmwn and Order is a provision authorizing AEP Ohio to
fecaver the ammmfs deferred. Réther, the Cbmnﬁssién étates that it will estabiish “an
appropriate recevézy mechanissr” (see July 2 Opinion and Order at 23 (emphasis added)) in
another proceeding that, as of the daie of the Cormnission’s decision in ﬂns proceeding, had
already cmﬁpleted hearing and mmai post-hearing bn';ﬁng. The July 2 Opinion and Order does
not, however, suthorize the Company to aétﬁally recover those deferrals. |

Thi’s treatment of tﬁe deferrals that the Commission itself created is mappropriate and
unreasonable. This ﬁagxﬁented approach is inappropriate, especiaily Because thé two cases
involve a host of unrelated issues and will be subject to ‘Mdependent rehearing and ‘app@eai
processes. It *»#'as unreasonable to bifurcate 'a single dé;ision into twb separate proceedings bging
decided at different times. Without the existence of an ESP decision that authorizés l‘eCOVEI} of
the capacity cost deferrals, the decision in this case to provxde a dxscount is unreasonable and
unlawful. The Conunission should grant rehearing to reverse its decxsmn creating the below~cest

discount and instéad authonze the Company to collect its full cost of capacﬁy from CRES

promders
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C. It is unreasonable and unlawful for the Commission to require AEP Ohio to
supply capacity to CRES providers at a below-cost rate to promete artificial,
uneconomic, and subsidized competition.

The Comxmssmn appears to have based its deczsmn to require the Company to collect
only a fractwn of its costs of capacity ﬁrom CRES pmmders on the belief that “RPM~based
capacity pricing will further the development in the competitive market” and “promote retail
electric competition.” July 2 Opinion and Order at 23. Unformnately, the Company foresaw the
possibility of such a decision. (See AEP Ohio Inmal Br. at 18-19, 29-31; AEP Ohio Reply Br at
12¢n az;\y case, if the Conumission is to estabhsh a cost-based rate, it should not reduce the rate
simply to boost shopping statistics — especially given the financial harm to AEP Ohio associated

| with RPM pricing”).) Nonetheless, the Commission um'easénabiy and nnléﬁvﬁﬂly ordered that |
AFEP Ohio to collect only an RPM-based charge for the capacity it supplies to CRES providers.

As the Company demonstrated through witness testmmny and post-heanng briefing,
RPM-based capacity pricing does nothing more than promote amﬁcxal uneconomic, and
subsidized “competition,” and does not foster dumbie Iegitimate competition. AEP Ohio
wiiness Graves explamed that adopting an RPM~based charge will mduce an uneconomic bypass
opportanity for CRES pr owders at the eﬁipense of the Company s customezs and the Cﬁmpany
itself, and an RPM- base& cbarge wﬂl not foster efﬁmeut compettﬁon {AEP Ohm Initial Br. at
18; AEP Ohxo Ex. 105 at 7)

Tt is 2 matter of basic econorﬁics that CRES pmﬁ.ders will incraasingly enter the martket
the lower ‘fheif price of capacity drops ~ ﬁxére is little doubt that market enﬁy would increase
even more rapidiy if ﬁlé Coxﬁéany were cfdeféd to charge nothing' for its capacity That increase
m compeﬁﬁon ” however is xmsustamable It wﬂi serve only to create a market of free rxders

that likely could not compete if capacity were priced af a reasonable amount and will not fostcr
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the development of a robust and efficient market for competitive retail electric service in Ohio.
{AEP Ohio Initial Br, at 18.) Such artificial and manufactured “competition” for “competition’s”
sake does not benefit customers in the long run and, in fact, is likely to barm customers
(shopping and nonshopping), AEP Ohio, and the state economy. {See AEP Ohio Initial Br. at
18-19,29-31.)

The Commission’s July 2 Opinion and Order disregards the harms to customers, the
Company, and the State as a whole that aré likely to occur in favor of flooding the market with
unsustainable competitive retail electric service. That decision is unreasonable and wnlawful and
should be reversed and modified on rehearing.

D. It was unreasonable an,d unlawful, as well as unnecessary, for the
Commission to extend RPM pricing to customers that already switched
based on a capacity price to CRES providers of $255/MW-day.

Tn the July 2 Opinion and Order, the Commission “directfed] AEP-Ohio to charge CRES
providers the adjusted final zonal PIM RPM rate in effect for the rest of the RTO region for the
current PIM delivery year.” July 2 Opinion and Order at 23. The Commission did so, as
discussed above, to “promote retail electric competition.” /4. In addition fo the other reasons
discussed elsewhere in this apphcanon for rehearing, the Cormmssxon $ decxsien was
weasonable in ﬁ:zat it faﬂed to account for the fact that a sxgmﬁcant munbex uf customexs
switched fo compemxve retaxl eiectnc service when the price of capacxty was $2 SS/MW-day.

Asthe Compauy expiamed in its post—heamg briefs, ABP {Ohio witness A!ien
demonstrated, and RESA witness Ringenbach conﬁxmed, that CRES pmv;ders ha»e made oﬁ‘e:s
and customers have switched when at a capacﬁy charge of $255/MW~day {AEP Ohxo Imna} Br.
at 17-18.) Thus, retaﬂ electric competztzon was bemg promofed and was occnmng at that pnce

Those contracts were never based on RFM prxcmg, and they were entered into well ai’ter this
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proceeding commenced; thus, there is no concern that a customer or CRES provider entered into
such an agreement with the expectation the capacity charge would be based on RPM. For this
reason, it is unnecessary for the Commission to intervene by ordering that CRES providers pay
AEP Olio RPM sates with respect to those retail contracts that were entered into based on

" $255/MW-day pricing.

Through its July 2 Opinion and Order, the Commission has created a significant windfall
for CRES providers serving cusfomers who entered into retail contracts based on $255/MW-day
capacity pricing - to the Company’s financial detriment — and there is no requirement or
guarantee that those retail customers will realize any financial benefit. Now, instead of receiving
$255/MW-day for capacity supplied to the CRES provider serving a customer under such an
agreement, the Company will receive a near-zero RPM-based price and a deferral, which will
total less than the amount to which it was previously entitled, and which has no recovery
mechanism. This result is nnreasonable and wnlawful. The Commission should correct this
shortcoming on rehearing and except from its decision any contracts entered into for which
capacity was priced at $255/MW-day.

E. 1t was unreasonable and anlawful for the Commission to rely critically on the
policies set forth in R.C. 4928.02 and 4928.06(A) to justify reducing CRES
providers’ price of capacity after the Commission found that R.C. Chapter
4928 does not apply to AEP Ohiojs capacity charges to CRES providers.

Addressing IEU Chio’s coﬁ_tention tﬁat the Commission facks statutory éuthcrity o
approve a cost-based mté féi' capécity avaiiable’ to CRES pmvxdem m the Company’s service
territory, thé Commission stated that it is not required to determine wheﬂze_r the service is
ccmpétiﬁire or non-comupetitive under R.C. Chapte; v‘4’9‘28 because it is né’f aretail service. July 2

Opinion and Order at 13. Specifically, the Commission stated:
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IEU-Ohio contends. that the Commission must determine whether -
capacxtv service is a competitive or noncompetitive retail electric
_service. pursuant to Chapter . 4928, Revised Code. . - Section .
4928 05(A)(l) Revised Code, pmvuies that competxtzve refail
electric service is, to a large extent, exempt from supervision and
regulation by the Commission, including pursuant to the to the
Comumission’s general supervisory authority contained in Sections
490504, 4905.05, and 4905.06, Revised Code.  Section
4928.05(4 *&){2) ‘Revised Code, provides that noncompetmve retail
electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission..  Prior fo.
determining whether a refail electric service is com;;etitive or
noncompefitive, however, we must first confirm that it is indeed a
retail electric service. Section 4928. 01(A)(27) Revised Code,
defines a refail electric service as “any service -iuvolved in
supplying or sxranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the pomt of
consumaption.” -In this case, the electric service in question (ie.,
capacity service) is provided by AEP-Ohio to CRES providers,
with CRES providers compensating the Company in return for its
FRR capacity obligations. ‘Such capacity service is not provided:
directly by AEP-Ohio to retail customers. Although the capacity

- service bepefits shopping customers -in -due course, they are
initially one step removed from the transaction, wiich is more
appropriately characterized as an infrastate wholesale matier
between AEP Ohio and each CRES provider operating in the
Company’s-service temifory. As AEP-Ohio notes, many of the
parties, including the Company, regard the capacity compensation
assessed by the Company to CRES providers as a wholesale
matter. We agree that the provision of capacity for CRES
providers by AEP-Ohio, pursuant to the Company’s FRR eapacity
obligations, is not a retatl electric service as defined by Ohio law.
Accordingly, we find it unnecessary to determine whether capacity
service is considered a competitive or noncompetztzve service
under Ckapter 4978 Rev:sed Code. - =

Id. (emphasm added mtemal recerd cxtatmns oxmtted) The Comunssmn thus detennmed that
R.C. Chapter 4928 is inapplicable to AEP Obio’s capaczzy charges to CRES provxdexs S’ee also
id at 22 (“Al‘though Chapter 4928 Rf,vxsed Code pmwdes for market»based pncmg for retaxl
electric generatmﬂ service, those p; oVisions a’o not apply because, as we nozed eamer capamty is

| a wholesale rather than a retml service, ”) (emphams added).
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The Commission went on, iowever, to order that 'the Company supply capacity to CRES
providers at RPM-based pnces because RPM-based capacﬁy pncmg because it wounld
“advance] the state policy ob}ectwes of Section 4928 02 Revxse& Code whzch the Commission
is required to effectuate pursaant to Sectzon 4928.06(A), RBVIS&d Caﬁe ” Id. at23. That
rationale piamiy con’rradxcts the Commxssmn s own determination that R.C. Chapter 4928 does
not apply to AEP Ohio’s capaczty charges
The Commissxon 15 not authonzed to pick and choose to apply only some provisions of
Chapter 4928 1o the Company’s capacity service. Erthez fhe service Is 4 retaﬂ electric service,
and therefore subject to R.C. Chgpﬁei 4928, oritis §Ot. The Cbmz;‘:issién went to great lengths to
explain why AEP Ohio’s capacity service is a wholés‘aié aud not a retail éi&cu'ic service. It may
not make that determination and then 1er on mapphcable sfamtory pmvxszons to Justify its order
to 1educe CRES providers’ cost of capacity to a fractional RPvaased rate. Accordingly, the
Commission’s decision to reduce CRES providers’ cost of what the Commission has concluded
is wholesale capaéity below thé‘co'sbbased chéfge to which the Compan§ is entitled was
unreasonable, withéu‘t Statﬁtoxy Easis, and volawful. It éhcudd be réveféed on rf;heming and the
Company should be suthorized to collect a capacity charge from CRES providers equivalent {o
its embedded costs | |
. ©It'Was ﬁnreasonable And Unlawiul Fm 'Ihe Commission To Fail To Address The
Merits Of AEP Ghie’s January 7, 2011 Applicaﬁpn For Rebearing, Which The
. Commission Granted On February 2, 2011 For The Purpose Of Further
Consideling i, In The July 2 Opinion and Order
The Coxnmlssmn initiated this ploceedmz by enn‘y on December 8, 2010 n x*espﬁllse fo
AEP Ohw s November 2010 application to the Fedemi Energy Regulatory Comm1ssxon

¢ FERC g pmposmg fo change the basis for comyensanon forits capacny costs under Sectlon

D.8 of Schedule 8.1 of the Reliability Assurance Agreement {“RAA™) from an RPM-based rate
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to a cost-based rate. See December 8, 2010 Entry at 1. The Commission sought comments
from interested parties on a number of issues that the Comuuission believed would assist itto
“defermine {he impact of the proposed change to AEP-Ohio’s capacity charges™ Jd. at 2. The
Commission also adopted RPM-based price for capacité} as the state compensation mechanism
during the pendency of its review. .Jd.

AEP Ohio filed an application for rehearing of the Commission’s December 8, 2010
Entry ("‘December 8 Entry”) on January 7, 2011 , arguing that the entry was unreasonable and
unlawful in several respecti See J auﬁazy 7,2011 Appl. for Rehearing. The Company argued,
inter alin, that the Comnﬁsgion facks jurisdiction under both Federal and Ohio law to issue an
order affecting wvhoie’sa}e rates regzilated by the FERC and that portions of the Commission’s
December 8 Entry conflict with and ai*e preempted by federal law. 4 On February 2, 2011,
the Commission granted the Compauy’s application for rehearing for “further consideration of
the matters speciﬁ " therein. Febrxiary 2, 2011 Entry on Rehearing at 2.

The Commission has not issued a &eciéiaﬁ on the merits regarding the arguments raised
in the Company’s January 7, ZOiI applicati.on for rehearing. The July 2 Opinion and Order,
while apparently intended to address all outstanding issues in this proceeding, does not mention
the Janvary 7, 2011 appliéation for rebearing and does not specifically address any of the
arguments raised therein. The Commission thus has erred in failing to either grant or deny the
January 7, 2011 application for rehearing. This error should be corrected on rehearing of the

July 2 Opinion and Order.
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CONCLUSION

For the foregoing reasons, the Commission should grant rehearing and should reverse and

modify its July 2 Opinion and Qrder.

Respectiully submitted,

/5! Steven T. Nourse

Steven T. Nourse

Matthew J. Satterwhite

Yazen Alami

Awerican Electric Power Service Corporation
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Columbus, Ohio 43215

Telephone: (614) 716-1606
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valami@aep.com

Daniel R. Conway
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