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I. INTRODUCTION

The Northeast Ohio Public Energy Councit ("NOPEC") seeks reversal of three overriding

issues determined by the Public Utilities Commission of Ohio ("Commission") in this

proceeding ("E,SP 3 Case") that not only have prejudiced NOPEC (and other parties) in tlzis

proceeding but which, if left unchecked, will serve as dangerous precedent in future proceedings

before the Commission.

First, NOPEC asks the Court to overturn the Commission's determination that R.C.

4928.143(C)(1) permits it to consider qualitative benefits in approving an electric security plan

("ESP"). As explained in NOPEC's merit brief, the General Assembly intended the ESP versus

MRO1 test set forth in R.C. 4928.143(C)(1) as a consumer protection provision, which prevents a

utility from charging customers more under an ESP than they otherwise would pay for market

rate electricity under an MRO. By permitting the consideration of qualitative benefits, the

Commission ignored the legislative intent and this Court's decision in In Re Application of

Columbus :5' Power Co., 128 Ohio St3d 512, 2011-Ohi.o-1788, 945 N.E.2d 655 ("CSf' II").

Second, NOPEC requests the Court to overturn the Commission's determination which

took administrative notice of opinion testimony from prior proceedings after the close of the

parties' direct cases, effectively preventing the parties from responding to the information

noticed. NOPEC requests that the Court expressly find that administrative notice of expert

opinion testimony is not proper in Commission proceedings. Canton Storage and Transfer Co. v.

Pub. (Jtil. Colnna., 72 Ohio St.3d 1, 647 N.E.2d 136 (1995)

Third, NOPEC asks the Court to reverse the Commission's finding that the partial

stipulation that resolved this proceeding was the result of serious bargaining among the parties.

1"MRO" refers to the market rate offer described in R.C. 4328.142.
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II. LAW AND ARGUMENT

A. PROPOSITION OF LAW NO. 1: R.C. 4928.143(C)(1) REQUIRES THE
COMMISSION TO COMBINE THE PRICE DETERMINED UNDER R.C.
4928.143(l8)(1) WITH THE COSTS DETERIYI:CNED UNDER R.C.
4928.143(B)(2) AND COMPARE THAT RESULT TO THE MRO PRICE
DERIVED UNDER R.C. 4928.142 IN DETERMINING WHETHER AN ESP
IS MORE FAVORABLE IN THE AGGREGATE THAN AN MRO.

In its merit brief, NOPEC explained in considerable detail that the legislative histoiy and

this Court's previous construction of R.C. 4928.143 required the Commission to determine the

"pricing" of electric generation under R.C. 492$.143(B)(1) and the costs of the items included in

the ESP under R,C. 4928.143(B)(2), and then combine the two in determining under R.C.

4928.143(C)(1) whether an ESP is more favorable in the aggregate than the price of an MRO, as

determined under R.C. 4928.142. Moreover, this Cvurt made explicitly clear that only the

specific cost categories listed in R.C. 4928.143(B)(2)(a)-(i) could be included in an ESP. C'SP II,

atT 35.

Appellees'" pay scant attention to CSP II, other than to argue that it did not interpret the

meaning of the "more favorable in the aggregate" language of R.C. 4928.143(C)(1). See, e.g.,

Company Merit Br. at 18> Each argues (for slightly different reasons, as discussed subsequently)

that this language permits the Commission to include items in an ESP in addition to the nine

items listed in R.C. 4928.143(B)(2)(a)-(i), despite this Court's finding that R.C, 4928.143(B)(2)

provides substantive limits on what can be included in an ESP 3 As stated in NOPEC's Merit

Brief, appellees' argument flies in the face of Ohio Consumers' Counsel v. Pub. lltil. C'onam., 67

Ohio St.2d 153, 423NT,E.2d 820 (1981) ("Consumers' Counsell"). NOPEC Merit Br. at 14

2 Appellees are the Commission and The Cleveland Electric Illuminating Company, The Toledo
Edison Company and Ohio Edison Company (collectively, "the Company").

3 See, CSP II; at T 34 ("...the appellees' interpretation would remove any substantive limit to
what an electric security plan may contain, a result that we do not believe the General Assembly
intended.").
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Appellees attempt to distinguish Consumers' Counsel I on its facts, asserting that it was a

case that involved the former ratemaking methodology under R.C. 4909.15. Commission Merit

Br. at 13-14, Conipany Merit Br. at 18. T'he case is indistinguishable on legal principles,

however. The Commission is, and always has been, a creature of statute and may exercise only

that jurisdiction conferred upon it by the General Assembly. 7ongren v. Pub. Util. Comm., 85

Ohio St.3d 87, 706 N.E.2d 1255 (1999). In Consumers' Counsel I, the Court simply found that

if an item could not be included in rates under a specific legislative provision, the Commission

had no discretion to include it under a general provision. The Court stated:

The commission views [the general provision] R.C. 4909.15(][7)(2)(b)
["with due regard as to all such other matters as are proper"] as a virtual wild card
to be played whenever the commission in its discretion sees fit. We interpret the
statute less sweepingly, first because the provisions are linked inextricably with
the ratemaking factors contained in [the specific provisions ol`] R.C. 4909.15(A)
and (B), and secondly because the General Assembly undoubtedly did not intend
to build into its recently revised (1976) ratemaking formula a means by which the
commission may effortlessly abrogate that very formula. [Consumers' Counsel I,
67 Ohio St.2d, at 165.]

The identical situation exists in this case. First, R.C. 4928.143(B)(1) and (2) are

inextricably 1_inked to R.C. 4928.143(C)(1). R.C. 4928.143(B)(1) requires an ESP to contain

provisions related to "pricing," and R.C. 4928.143(B)(2) permits the inclusion in an ESP any of

the listed terms and conditions contained therein. These provisions are linked to the "in the

aggregate test" of R.C. 4928.143(C)(1), which requires the Commission to aggregate the

"pricing" of electric generation service determined under R,C. 4928.143(B)(1) with "all other

terms and conditions" determined under R.C. 4928.143(B)(2). Appellees do not contest this

inextricable link, but as in Consumers' Counsel I, claim that the Commission may consider

additional items than those specifically provided in R.C. 4928.143(B)(1) and (2), through a broad

reading of the "all other terms and conditions" language of R.C. 4928.143(C)(1). As the Court

determined in Consumers' Counsel I, the General Assembly simply has not provided the
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Comm.ission xvith this authority, which this Court confirmed in CSP H.

Second, considering that the General Assembly placed substantive limits on the cost

categories that could be included in an ESP, as recognized in CSP II, it certainly did not intend

for the Commission to disregard those limits by including non-quantif able benefits in an ESP.

1. The Commission's Reliance on the State Policy Considerations of R.C.
4928.02 is Misplaced.

The Commission presents a unique, if untenable, construction of the "in the aggregate"

language of R.C. 4928.143(C)(1). It cites R.C. 4928.06 for the proposition that the Commission

must ensure that the state policies of R.C. 4928.02 are effectuated, and then argues that the "in

the aggregate" language of R.C. 4928.143(C)(1) means that the Commission may include in an

ESP items that satisfy R.C. 4928.02, and must approve an ESP if it is "a better way [than an

MRO] to fe rther the goals set out in the policy statute." Commission Merit Br. at 11-12. The

practical probleni with the Commission's argtunent is that, as the Commission and the Company

have repeatedly recognized,4 an MRO is limited to a price consideration for energy supply and

cannot contain the "benefits" that otherwise can be included in an ESP under R.C.

4928.143(B)(2). Under this construction, an MRO would never be more favorable than an ESP,

nullifying the ESP v. MRO test.

The Commission's argument also must fail as a matter of statutory construction.

Pursuant to R.C. 1>51, R.C. 492 8.143 (13)(2) is a specific provision that limits the items that can

be contained in an ESP and prevails over the earlier-enacted general provisions of R.C. 4928,06,

unless the provisions can be reconciled. The oniy proper reconciliation is that the Commission

may use the provisions of R.C. 4928.143(B)(2) to effectuate the policies contained in R.C.

4928.02; however, the Commission may not stray beyond the specific items listed in R.C.

4 Company Ex. 3 at 14-15, NOPEC Supp. at 107-108; Staff Ex. 3 at 4, NOPEC Supp. at 120;
Commission Order ES`P 3 Case ("Order") at 56, NOPEC Appx. at 67.
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4928.143(I3)(2)(a)-(i), as it improperly has done in this case by considering non-quantitative

factors in its detern1ination.5

2. 'The Company's Position Ignores that CSP II is Controlling.

Contrary to the Commission's position, the Company in its merit brief argues that the

Commission's consideration of state policy in R.C. 4928.02 is unnecessary to the determination

of this proceeding. Company Merit Brief at 31. Instead, the Company maintains that (1) the

plain language of R.C. 4928.143(C)(1), (2) the Court's precedent in In Re Application of

Colufnhus S'. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945 N.E.2d 501 ("C^S'P I"), and

(3) NOPEC's witness's testimony support the inclusion of non-quantifiable benefits in an ESP.

The Company contends that the plain meaning of the language of R.C, 4928.143(C)(1)

("including its pricing and all other terms and conditions") means that the Commission may

consider issues other than "price," e.g., qualitative benefits. The Company cites CSP I for the

same proposition.6 However, the subsequently decided CSP II is dispositive of this issue

5 The Commission cites Elyria Foundry Co; v. Pub. LJtil. Comm., 114 Ohio St.3d 305, 2007-
Ohio-4164, 817 N.E.2d 1176 ("Elyria"), at 48-55, for the proposition that R.C. 4928.06(A,)
requirestheCtnmission to weigh the state policies in R.C. 4928.02 in every proceeding.
Commission Merit Br, at 10. Elyria is not on point inasmuch as it was decided before R.C.
4928.143 was enacted. As applied to R.C. 4928.143(B)(2), Elyria stands for nothing more than,
if an item is properly included in an ESP under the limited categories listed in R.C.
4928.143(B)(2), parties may nevertheless contest its inclusion as violative of the state policies.

The Commission also cites CSP II, at';l( 61-63, for the proposition that it has been left to the
Commission how to carry out the state policies in R.C. 4928.02. Commission Merit Br. at 11.
These paragraphs of CSP II merely stand for the proposition that the state policies are guidelines
for the Commission to consider. They do not permit the Commission to include additional items
in R.C. 4928.143(B)(2), rather, they permit the Commission to use the items listed in R.C.
4928.143(B)(2)(a)-(i) to effectuate state policy, or to ensure that the items included in an ESP do
not violate state policy.

6CSP I involved whether the costs to operate existing generating assets should be included in an
ESP. These operating expenses thus were related to the "price" determination to be made under
R.C. 4928.143(B)(1). The Court's dicta that R.C. 4928.143(C)(1) "does not bind the
commission to a strict price comparison" merely recognizes that the commission is not limited to
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considering that it limited inclusion in an ESP to the "price" determined under R.C.

4928.143(B)(1) and the nine specific "cost" factors listed in R.C. 4928.143(B)(2)(a)-(i).

The Company also relies on its cross examination of NOPEC witness Frye, a non-

attorney, to support its legal construction of R.C. 4928.143(C)(1), by maintaining that witness

Frye testified that the Commission may consider qualitative benefits under the ESP v. MRO test.

Company Merit Brief at 19. As explained in footnote 10, the Company has taken witness Frye's

testimony wholly out of context. Under a proper reading of his testimony, witness Frye merely

testified that, under his quantitative factual analysis, the proposed ESP fails the ESP v. MRO

test. As a non-attorney, he appropriately deferred to the Commission (and to the parties' legal

arguments on brief) the legal question of whether an ESP v. MRO analysis under R.C. 4928.143

"could" consider qualitative benefits. Tr. Vol. III, at 34-36; NOPEC Reply Supp. at 3-5.

B. PROPOSITION OF LAW NO. 3: EVEN IF THE COMikIISSION COULD
CONSIDER QUALITATIVE FACTORS IN DETERMINING WHETHER
AN ESP IS MORE FAVOI2AI3LE IN THE AGGREGATE THAN AN MRO,
IT IS UNLAWFUL TO CONSIDER QUALITATIVE FACTORS THAT
FALL OUTSIDE OF THE PROVISIONS OF R.C. 4928.143 (B)(1) AND (2).

In its merit brief, NOPEC showed that, even if the Commission could consider qualitative

factors in determining whether an ESP is more favorable in the aggregate than an MRO, it would

be unlawful for the Commission to consider qualitative factors that fall outside of the provisions

of R.C. 4928.143(B)(I) and (2). NOPEC Merit Br. at 15. The Commission fouzid that six

provisions of the ESI' constituted qualitative benefits that made the ESP qualitatively more

favorable than the MRO. See Id.; Order at 55, NOPEC Appx. at 66.

The Company completely ignores NOPEC's legal argument. Instead, the Company

portrays this issue as a factual one and attempts to explain the benefits of the qualitative factors.

considering the "price" of generation at issue, but also the nine enumerated "cost" factors
enumerated in R.C. 4928.143(B)(2), as more fully discussed in CSP II.
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In doing so, the Company (like the Commission in its order and ozi brief)7 muddles the ESP v.

MRO test (which does not consider qualitative factors) with the Commission's standard for

approving partial stipulations, under which qualitative factors are considered in determining

whether the partial stipulation "benefit[s] ratepayers and the public interest." Consumers'

Counsel v. Pub. Util. Comm., 64 Ohio St.3d 123, 126, 592 N.E.2d 1370 (1992), NOPEC has not

raised the public interest issue under the stipulation, and the Court need not reach its merits.

Unlike the Company, the Commission attempts to argue that the qualitative factors the

Commission considered fall within R.C. 4928.143(B); however, it attempts to offer support for

only two of the six factors, and even those attempts fail. Commission Merit Br. at 20. As to the

first factor, the Commission argues that the modification of the FSP 2 Cczse bid schedule goes to

"price" and is permitted under R.C.4928.143(B)(1). However, R.C.4928.143(B)(1) permits the

Commission to consider only the price being set for the two-year (2014-2016) ESP 3 Case. As

NOPEC explained in its merit brief at 23, the Commission did consider the "price" that would be

obtained under the two-year bid schedule presented in this ESP 3 Case. Because the price was

being set by a competitive bid process for the ESP, as well as the MRO, the Commission

concluded that the "price" of energy supply would be the same for both, and its quantitative

analysis properly ended.

In its merit brief, the Commission is attempting to make a very different (and incorrect)

qualitative analysis by comparing the results of the competitive bid process in this ESP 3 Case

with that in the prior ESP;2 Case. The limiting provisions in R.C. 4928.143(B)(1) and (2) do not

provide for this analysis. Indeed, the proper analysis is whether this ESP is more favorable than

an MRO ---not a prior ESP. R.C. 4928.143(C)(1).

7 See Order at 55-56, _NTOPEC Supp. at 66-67; Commission Merit Br. at 19 (describing how the
qualitative factors comport with the state policy guidelines in R.C. 4928.02).
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As to the second factor, the Commission overreaches to claim that the distribution rate

case freeze is a qualitative benefit recognized under R.C. 4928.143(B)(2)(h). The Commission

confusingly contends that:

The [Delivery Capital Recovery] DCR mechanism pays the utility for investment
in new plant and therefore the existence of the distribution rate case increase "stay
out" provision is important to assure that the customers' and utility's interests are
aligned. .. [Commission Merit Br. at 20.]

Although its language is confused, the Commission apparently is saying that because the DCR

mechanism requires customers to make accelerated payments to the utility for certain distribution

infrastructure costs as a part of the ESP under R.C. 4928.143(B)(2)(h), the utility will not initiate

a rate case to recover those same expenses from customers under the traditional distribution

ratemaking statutes, R.C. 4909.15. However, the utility is precluded from recovering these costs

in a rate case in any event because to do so would constitute double recovery, which is unlawful.

The rate freeze provides no benefit in this context. To the extent that appellees contend that a

rate case could recover more thaii the infrastructure costs recovered under R.C.

4928.143(B)(2)(h) and, thus, that there is a benefit to consumers of not recovering those costs

during the ESP, the limiting language of R.C. 4928.143(B)(2)(h) simply does not provide for the

inclusion of these other traditional rate case costs in an ESP case. CSP II, at^ 35.

C. PROPOSITION OF LAW NO. 4: AN ORDER OF THE PUBLIC
UTILITIES COMMISSION OF OI-IIO IS UNLAWFUI, IF IT APPROVES
AN ESP THAT IS QUANTITATIVELY LESS FAVORABLE THAN THE
EXPECTED RESULTS OF THE MARKET RATE OPTION PRICE
DETERMINED 1TNDER R.C. 4928.142.

1. It is Unlawful to Include Distribution Costs as a Part of an MRO's
Generation Costs. R.C. 4928.142.

In its merit brief, NOPEC explained that it was unlawful for the Commission to include

$405 million in costs for a hypothetical distribution rate case in the calculation of the MRO

price, because the MRO price is determined solely by a competitive bid process for electric
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supply (generation) service. R.C. 4928.142. The Commission does not directly address this

issue on. brief; rather, it attempts to finesse it, as it did in its Order (Order at 56, NOPEC Supp. at

67), by claiming that the Commission did not "add" distribution costs to the MRO, but ratlier

"removed" the DCR's infiastructure costs from the ESP.8 Commission Merit Br. at 18. The

Commissioii's position is without merit. Because the ESP contains distribution infrastructure

costs to be recovered under R.C. 4928.143(B)(2)(h) through the DCR mechanism, the

Commission is statutorily required to quantify the.m. The only way to consider the DCR cost to

be a "wash," as the Commission did in its Order (as explained subsequently), is also to include

the hypothetical rate case costs in the MRO price, which is unlawful under R.C. 4928.142.

For its part, the Company argues that the language in R.C. 4928.143(C)(1) that requires

the Commission to compare the proposed ESP to the "expected Yesults that would otherwise

apply under section 4928.142," permits the Commission also to consider hypothetical

distribution rate increases as a part of the MRO determination. (Emphasis supplied.) 1-loNvever,

R.C. 4928.142(A) requires the Commission to "establish a standard service price for retail

electric generation service." (Emphasis added.) Nowhere does the statute mention the inclusion

of distribution costs in the price of the MRO. Contrary to the Company's assertions, the

"expected results" language of R.C. 4928,143(C)(1) merely recognizes that, in conducting the.

ESP v. MRO test, the Commission will not actually conduct a competitive bid process through

the solicitation, of bids from various electric suppliers to determine an MRO price. Instead, it

must determine through its own studies or those of the parties, what the "expected results" of the

8 Contrary to the Company's assertion, NOPEC raised this issue on rehearing and throughout this
proceeding. See NOPEC Commission Reply Brief at 11, NOPEC Reply Supp. at 7; NOPEC
Application for Rehearing at 6, fn. 11, NOPEC Appx. at 123 ("Furthernlore, the statutory ESP v.
MRO analysis nowhere provides for quantitative provisions to be removed from the calculation
simply because they might constitute a "wash" at some point in the future.").
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competitive bid process under R.C. 4928.142(A) and (B) would be if actually held.9

2. Even if Distribution Costs Could be Included in the MRO's
Generation Costs, the Record Does Not Support that the Revenues to
be Collected Under Rider DCR and the Distribution Rate Case Would
be a "Wash."

Appellees do not dispute that the signatory parties to the partial stipulation erred by

including in the ESP the $293.7 million in Regional Transmission Expansion and Planning

("RTEP") costs already authorized in the previous EV 2 Case. Nor do they dispute that the

Commission appropriately excluded these costs from the ESP 3 Case. If the Court concludes

that distribution costs can be included in the MRO price, contrary to tlie preceding discussion,

the quantitative analysis required by R.C. 4928.143(C)(1) focuses on whether the hypothetical

distribution rate case costs included in the MRO calculation and the DCR costs included in the

ESP calculation are essentially a"wash;" as appellees contend.

Appellees frame the issue as a purely factual one, and ask the Court to consider it under

its more deferential standard of review for questions of fact. However, as explained in NOPEC's

merit brief, the issue also presents issues of law, the first of which is the recognized "timing"

issue. Cornpany witness Ridmann admitted that the purpose of R.C. 4928.143(B)(2)(h) was to

permit utilities to recover infrastructure investments sooner than they otherwise would be able to

if they were required to recover the irzvestments in a rate case under R.C. 4909.15. Indeed, the

appellees do not contest that during the two-year terrn of this ESP 3 (June 2014 thiough May

2016), consumers will pay $29 million more for the ESP than the MRO because of this timing

difference. Company Ex. 3 at 18, NOPEC Supp. at 111. As explained previously, in conducting

the ESP v. MRO test, the Commission must compare the aggregated costs of the two-year ESP

9 R.C. 4928.142(D) and (E) do not apply because the Company does not own generating
facilities.
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(including the DCR costs contained in R..C..4928.143(B)(2)(h)) with the results that would be

expected if a competitive bid process were undertaken to obtain generation service under an

MRO for the two-year ter.m. The statutes thus limit the Commission's inquiry to the costs that

fall within the two-year term of the ESP. By considering recovery of costs that extend beyond

the ESP's term, the Commission violated R.C. 4928.142 and 4928.143(B)(1), (B)(2) and (C)(1).

The Company attempts to oversimplify the issue by asserting that logic dictates that

distribution costs recovered under the DCP. also could be recovered under a traditional

distribution rate case. Company Merit Br. at 24. The Company's position simply ignores the central

timin.g issue. Moreover, even Staff witness Formey testified that he did not believe that recovery would

be the same under the DCR and a traditional rate case. Tr. Vol. II at 266; NOPEC Supp. at 200.

For this reason, the Commission adopted its staff s "wash" argument and found that the costs

recovered under either method would be "substantially equal." Order at 56, NOPEC Appx. at 67. In

doing so, the ComYr^ission violated the "more favorable" standard contained in R.C. 4928.143(C)(1).

The Company asserts that the "more favorable" standard applies only to the final comparison of

the aggregated ESP cost to the MRO cost, and not their component parts. Company Merit Br. at

24. The Company's argument is without merit. Clearly, to maintain the integrity of the "more

favorable" standard, its component parts must be quantified for the tenn of the ESP. The

Company's position would set a dangerous precedent and place us on the slippery of ignoring the

differential between other component parts, e.g. the generation price for an ESP under R.C.

4928.143(B)(1) and the MRO price under R.C. 4928.142.

Finally, in addition to the legal infirmities discussed above, the Commission's finding

that these costs are substantially similar is without such record support as to show

misapprehension, mistake, or a disregard of duty. As stated in NOPEC's merit brief, the effects
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of the timing differences created by approving this DCR rider could be extended indetenninately.

NOPEC Merit Br. at 28-29. For example, consider that the lag in revenue collection caused by

the "date certain" under a traditional rate case is six months (R.C. 4909.15(C)). `I'he customers

would pay for 24 months of infrastructure iinprovements under the accelerated recovery of the

ESP, but only 18 months if a traditional rate case were used to collect these costs. At the end of

this current ESP, the Company could request a two-year ESP with a DCR rider, and again

customers would pay for 36 months of infrastructure improvements under the ESP versus 30

months under the traditional rate case. Such ESPs could continue indefinitely. There is no

evidence of record that ESPs or the DCIt.s included therein will ever end. Thus, the

Comn7isszon's decision that the cost recovery under either method is a wash is speculative at

best. Indeed, the Commission's intended criticism of NOPEC's position actually supports it.

The Commission states that, "All components of the ESP approved in the case below end with

the plan. What happens after the current ESP ends is unknown and unknowable now."

Commission Merit Br. at 17, fn. 10. Thus, the Commission agrees that the infrastructure cost

recovery should be considered only within the 2-year term of the ESP and that costs considered

thereafter - over "the long run" - would be speculative.

D. NOPEC COMPLIED WITH R.C. 4903.10 IN BRINGING THIS APPEAL.

Throughout this proceeding, NOPEC has maintained - in its written pre-filed testimony,

at hearing, on rehearing and now before this Court - that R.C. 4928.143 does not provide for the

consideration of qualitative benefits in determining whether an ESP is more favorable in the

aggregate than an MRO. In his written pre-filed direct testimony, NOPEC witness Mark Frye

testified that the proposed ESP should be rejected because it failed the quantitative analysis

required by R.C. 4928.143, i.e., the ESP v. MRO test. NOPEC/NOAC Jt. Ex. 1, at 7, INOPEC

Supp. at 7. IIe reaffirmed his testiniony during redirect examination at hearing. Tr. Vol. III, at
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54, NOPEC Reply Supp. at 6. Moreover, in its application for rehearing, NOPEC argued that

R.C. 4928.143 does not permit the consideration of qualitative benefits and went on to argue in

the alternati.ve that if the Commission chose to consider them, the "alleged" qualitative benefits

were insufficient to outweigh the quantitative analysis. NOPEC Application for Rehearing at 7,

NOPEC Appx. at 124.

'I'he Commission was well aware of NOPEC's legal position that R.C. 4928.143 did not

countenance consideration of qualitative benefits, but chose to ignore it. Instead, it reli.ed on the

cross-examination of NOPEC witness Frye, who is not an attorney, that the Commission "could

approve hypotlietacally an ESP that had rates higher than market rates." Tr. Vol. III, at 36,

NOPEC Reply Supp. at 5. (emphasis supplied), Based upon this testimony, the Commission.

found:

As a preliminary matter, the record indicates widespread
agreement with respect to the need to examine both qualitative and
quantitative benefits under the ESP v. MRO Test. *** NOPEC's
witness Frye agreed that the Commission may approve an ESP
under the ESP v. MRO test even if the ESP included rates higher
than market rates (Tr. III at 36). [Second Entry on Rehearing at 23;
NOPEC Appx. at 102.]

Ignoring the impropriety of the Commission basing a legal determination on the basis of

a non-lawyer's cross-exam'znation,1° the Commission's finding is important because it shows that

10 The Commission considered NOPEC witness Frye's statement out of context. Counsel for the
Company cross-examined witness Frye with the goal of eliciting testimony that an ESP may
include qualitative benefits (further evidence that this issue was at play throughout this
proceeding). Tr. Vol. III, at 32 -- 36, NOPEC Reply Supp. at 1-5. The line of questioning was as
follows:

Q. All right. And isn't it true that you're not testifying in this case as to
whether the ESP is more favorable than an MRO?

A. I'm testifying that the quantitative test that the companies put forvvard fails
the ESP versus MRO test. As for the other potential factors that the Commission
may consider, they're obviously welcome to do so. That's up to them.
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the Commission considered whether qualitative benefits could, be considered under the ESP v.

MRO test found in R.C. 4928.143. For purposes of R.C. 4903.10, this Court has found that an

Q. So let's get back to my question. So you're not testifying in this case
whether the ESP is more favorable than an MRO, correct?

A. I don't know what the Commission would consider in the quantitative
versus qualitative question. I'm commenting in my testimony about the
quantitative aspects of it. What the Commission chooses to take into account in
the quan--or the qualitati:ve aspect of it is their decision.

Q. (By Mr. Kutik) Mr. Frye, isn't it true that you're not rendering an opinion
as to whether the ESP is more favorable in the aggregate than an MRO?

A. That's correct.
Q. Now, although you've made some comments about the quantitative

comparison of the ESP compared. to an MRO, you're not taking a position as to
,,vhether the Commission should consider qual --- qualitative aspects, correct?

A. I a.m not.
Q. In fact, you believe that the Commission could approve liypothetically an

ESP that had rates higher than market rates, correct?
A. They could.

Tr. Vol. III, at 34-36, NOPEC Reply Supp. at 3-5. On redirect examination (Tr. III, at 54,
NOPEC Reply Supp. at 7), witness Frye clarified his testimony:

Q. Mr. Frye is it your position that this particular ESP before the Commission should
be rejected?

A. It is.
Q. And, more specifically, is it your position that this particular ESP proposal before

the Commission should be rejected because it fails the quantitative ESP v.1VIRO test?
A. As I indicated on page 7, line 18 through 22 [of my pre-filed direct testimony],

that's correct.

NOPEC witness Frye is an energy consultant who holds a Bachelor of Science degree in energy
technology. He is not an attorney. NOPEC/NOAC Jt. Ex. 1, at 3; NOPEC Supp at 3.
Considering his testimony in context, it is clear that witness Frye is testifying that, under his
quantitative factual analysis, the proposed ESP fails the ESP v. MRO test. As a non-attorney, he
appropriately deferred to the Commission (and to the parties' legal arguments on brief) the legal
question of whether an ESP v. MRO analysis under R.C. 4928.143 could consider qualitative
benefits. The Commission mischaracterized witness Frye's testimony by stating that he agreed
with "the need to examine both qualitative and quantitative benefits under the ESP v. MRO test"
when he only deferred to the Commission in an area outside of his expertise. Second Entry on
Rehearing at 23; NOPEC App. at 102. Appellees are equally wrong to use witness Frye's out-of-
context testimony for the legal proposition that the ESP v. MRO Test should include qualitative
benefits. He simply was not qualified as an expert witness in law.
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issue is properly raised before the Court if the appellant "challenged" a Commission fmding on

rehearing and the Commission addressed the issue in its entry on rehearing. Consumers'

Counsel v. Pub. Util. Corrrm., 110 Ohio St.3d 394, 2006-Ohio-4706, 853 N.E.2d 1153, ^,, 34

("Consumers' Counsel Il"). This record is clear that NOPEC challenged whether R.C. 4928.143

permitted the consideration of qualitative benefits not only on rehearing, but throughout this

proceeding, and that the Commission addressed the issue.

Significantly, although the Commission carefully guards its jurisdiction, it has not

bothered to raise the R.C. 4903.10 arguanent in its merit brief. Indeed, even the Company is

forced to admit that NOPEC raised this issue on rehearing (Company Merit Br. at 14), and

complains only that the issue was not raised with sufficient specificity. The Company relies on

In Re Application of Colufnbus S; Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d

751 ("CSP IIl') to support its position. CSP III is not on point. There, the Court held that the

appellant "failed to meet its burden to identify a legal problem with the commission's order"

before the Court. CSP III, at^ 20. Of concenl to the Court was that the appellant did not cite a

statute upon which its argument was based, what the applicable statutory standard was, or how

the order failed to abide by the standard. In this proceeding, NOPEC clearly identified the legal

problem with the Commission's order. It made clear that R.C. 4928.143 was the statutory basis

of its position, that the statute countenanced only a quantitative analysis of the ESP v. MRO test,

and that the Commission violated the statute by considering qualitative benefits. The

Commission considered this issue and wrongly decided it, prompting this appeal. Consumers'

Counsel II is controlling.

Even still, the Company coinplains that all of the support an appellant provides for its

position in its merit brief to this Court must also have been specifically provided to the
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Commission on rehearing, e.g., NOPEC's analysis of the legislative history of the statute at issue

and other statutory analyses. This Court has refused to accept such a stringent test. In Sunoco v.

Toledo Edison Co., 129 Ohio St.3d 397, 2011-Ohio-2720, 953 N.E,2d 285, the Court found that

an appellant's general assertion on rehearing - that the Commission erred in construing a

contract's most-favored nation clause - was sufficient to permit the appellant to support its

position by providing further specific contractual analyses to the Court, e.g., that the

Commission erxed by relying on the heading of the clause when the contract prohibited the use of

headings to interpret the scope and intent of any clause. That .S'unoco permits such further

analytical support is even more pertinent to appeals involving statutory construction, considering

that the Court reviews legal issues de novo. See, e.g., Consurners' Counsel v. Pub. Util. Comm.,

4 Ohio St.3d l l 1, 447 N.E.2d (1983) (The Court has complete and independent power of review

as to questions of law, and legal issues are to be given more intense examination than factual

questioils.).

E. PROPOSITION OF LAW NO. 5: THE COMMISSION MAY NOT TAKE
ADMINISTRATIVE NOTICE OF TESTIMONY OFFERED IN ONE
PROCEEDING TO SUPPORT AN APPLICANT'S BURDEN OF GOING
FORWARD WITH THF, EVIDENCE AND ITS BURDEN OF PROOF IN
ANOTHER PROCEEDING.

In its merit brief, NOPEC explained how the Court had retreated from Allen v. Pub. Ctil,

Comm., 40 Ohio St.3d 184, 532 N.E.2d 1307 (1988) ("Allen") in Canton Storage and Transfer

Co. v. Pub. Util. Comm., 72 Ohio St.3d 1, 647 N.E.2d 136 (1995) ("Canton Storage").

Specifically, Allen pernlitted the administrative notice of the entire record in one transportation

proceeding to approve the applications of various carriers in a subsequent proceeding. However,

the Court retreated from that broad proposition in Canton Storage, in which the Commission

adopted the testimony of certain applicants to support the applications of other applicants. The

Court found, "This prejudiced [the complaining parties] by eliminating applicants' need to make
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a record at the commission. This was not our intent in Allen." Canton Storage, 72 Ohio St.3d at

8. In this ESP 3 Case, the Commission ran afoul of Canton Storage by relying on the opinion

testimony of witnesses in the ESP 2 Case to support the ESP 3 Case application.

Appellees attempt to distinguish Canton Storage on two bases. The first is the Canton

Storage Court's statement that the Conimission "never expressly took administrative notice of

any testimony below.' Canton Storage, 72 Ohio St.3d at 8. However, the Court clearly decided

Canton Storage as though administrative notice were taken ("Administrative notice of the

testimony in this proceeding prejudiced the [complaining parties] because the applicant's burden

of proof was reduced by this use of the testimony."). Id.

Appellees also attempt to distinguish Canton Storage on the basis that the testimony

noticed from the ESP 2 Case supported the same utility's application in the ESP 3 Case.

Commission Merit Br. at 24-25. Again, appeilees miss the point. The point of Canton Storage

is that each application must be supported by its own testimony:

...the commission may take administrative notice of facts if the complaining
parties have had an opportunity to prepare and respond to the evidence, and they
are not prejudiced by its introduction. [Canton Storage, 72 Ohio St.3d, at 8.]

As NOPEC explained in its merit brief, it did not have the opportunity to prepare or respond to

the evidence, because it did not learn of the evidence to be noticed until after its direct case, and

that of the Company, had concluded. Appellees unreasonably argue that NOPEC could have

opposed the evidence in the ESP 2 Case to which it was a party; l^ however, NOPEC was a

signatory party to the stipulation in the ESP 2 Case and the terms of the stipulation prevented it

11 The Company relies on Allen for this proposition (Company Merit Br. at 32-34); however,
Allen is distinguishable because the Commission in its Allen order admonished those applicants
being granted statewide authority not to contest future applications seeking the same authority.
The Allen applicants could have contested the Commission's admonition on rehearing, but
didn't. NOPEC, pursuant to the stipulation in the ESP 2 Case was legally bound not to contest
the stipulation on rehearing, even if it didn't agree with all of its terms.
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from contesting any issues with which it may not agree. NOPEC Merit Br. at 36. Moreover, the

matters at issue in the FSP 3 Case differed from the ESP 2 Case, and NOPEC should have been

permitted to prepare and respond to those differences, as discussed in NOPEC's merit brief (at

38) as to the administrative notice taken of Staff witness Turkenton's ESP 2 Case testimony.l2

The testimony from the prior proceedings was noticed in this case to support the

Company's burden of proof in the ESP 3 Case. As stated in NOPEC's merit brief (at 40), it is

unclear the reliance the Commission placed on the noticed testimony versus that provided

subject to cross examination at the ESP 3 hearing. This case should be remanded to make that

determination. Chesapeake & Ohio Ry. Co. v. Pub. Utid. C'onain., 163 Ohio St. 252, 126 N.E.2d

314 (1955). In addition, NOPEC asks this Court to adopt Ohio Evid.R. 201 for Commission

proceedings, or to reaffirm its intent in Canton Storage that testimony from one proceeding must

not be noticed to support an application in another proceeding, especially opinion testimony

F. PROPOSITION OF LAW NO. 6: AN APPLICANT FAILS IN ITS
BURDEN OF PROOF IF IT FAILS TO SHOW THAT A PARTIAL
STIPULATION IS THE RESULT OF SERIOUS BARGAINING AMONG
THE PARTIES.

By statttte, the Commission has 275 days to issue an order after a utility files an electric

security plan ("ESP") with its supporting testimony. R.C. 4928.143(C)(1); Ohio Adm. Code

4910;1-35-03(C)(1). During this interim period, the parties typically engage in negotiations.

However, in this case, the Company first entered into a partial stipulation with selected parties to

resolve the case. It then filed a five-page document purporting to be an application on April 13,

12 The Commission states that Turkenton's noticed testimony from the ESP 2 Case is irrelevant
to this proceeding as only Staff witness Fortney's testimony in the ESP 3 Case reflects Staff s
position at hearing. Coinmission Merit Br. at 25. The Commission's position supports
NOPEC's claim of prejudice, because Turkenton's testimony opined as to eleven benefits of the
ESP, whereas Fortney's testimony listed four, and the Commission relied on some of the benefits
supported by Turkenton's testimony in approving this ESP 3 Case.
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2012 (but which merely incorporated the partial stipulation by reference) (Company Ex, l.;

NOPEC Supp. at 25), supported the application with a single witness' testimony (wl7ich

erroneously found the ESP to be quantitatively more favorable to an MRO by more than. $200

million (Company Ex. 3 at 16; NOPEC Supp. at 109)), requested that a hearing be held within 10

days (April 23, 2012) and that the Commission approve its application within 19 days (May 2,

2012) (Company Ex. 1 at 4; NOPEC Supp. at 28).

Problematically, in this expedited approval process, the Company, Staff and other

signatory parties made a nearly $300 million mistake by including in the partial stipulation an

agreement not to collect RTEP costs. The Commission already had authorized this RTEP credit

in the previous F-SP II Case, of which the Company, Staff and signatory parties were fully aware

as participants in that case. Company Ex. 1 at 25, NOPEC Supp. at 59; see, also, Con2pany Ex.

3, WRR Att. 1, NOPEC Supp. at 114 (which included the RTEP credit). After the non-signatory

parties protested inclusion of the RTEP credit, the Commission appropriately removed it as an

ESP credit, resulting in an ESP that was less favorable than ari MRO by $7.6 million, not

considering present value. See, e.g., Staff Ex. 3 at 3, NOPEC Supp. at 119; NOPEC Br. at 24.

Had the Company, Staff and other signatory parties sought to have this case processed

under the standard (and fair) procedure whereby a formal application was filed, complete with

the Company's testimony describing the quantitative and alleged qualitative benefits of the

proposed ESP, and serious bargaining ensued among all parties thereafter, the parties opposing

the ESP would have informed the Company and Staff of the obvious RTEP error, as they did in

their testimony in this case, and a partial stipulation would not have included this mistake. The

RTEP mistake is indicative that the partial stipulation was not the result of serious bargaining,
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Approval of the partial stipulation as conducted in this proceeding will set dangerous

precedent which would allow utilities in future cases to (1) avoid filing a formal application in a

proceeding upon which to commence negotiations, (2) first present a stipulation to prospective

parties for their comment, with the utility's discretion to negotiate further with individual parties

or not, (3) enter into individualized, confidential negotiations with selected parties and agree to

their specialized interests, (4) ignore the interests of the broad customer class, (5) file a partial

stipulation with the selected parties (rather than a formal application) to prevent objective review

of the extent or seriousness of negotiations that took place, and (6) under the Commission's

construction of Time 1Varner AxS v. Pub, Util. Comm., 75 Ohio St.3d 229, fn. 2, 661 N.E.2d

1097 (1996) and Constellation Newenergy v. Pub. Uril. Comm., 104 Ohio St.3d 530, 2004-Ohio-

6767, 820 N.E.2d 885, claim that the stipulation cannot be second-guessed because members of a

customer class whose specialized interests were met signed it.

ITI. CONCLUSION

Appellant respectfully submits that the Commission's July 18, 2012 Opinion and Order

and January 30, 2013 Second Entry on Rehearing should be reversed.
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5.5 I. Special or local provisionprevails over geiieta.l; exception

If a getierai provision conflicts with a spetial or fmal prcrv;siofi, they shatt be construed, it'trossitsle+ so that effect is
given to both. If the conflict between the provisions is irzecortcilable, the, special or Wea3 provision frrevai9s ai an
exceptivn to the general provision, tinless tl;e ge.neraE provision is tlsc later adoption and tbe.ma:ttifest intent is that the
general provision prevail.
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t3Rt"4rart; 4903. f0 (2013)

§ 4903.10. Rehearing

After any €trdor has been made by the publ9c utiliks commission, aaay party ivlic, has entered an a{tpcarance in perswn
or by counsel in the prcaccedittig may apply for a rebcarint; in respeut In any matters determined in the proceeding. Sueli
aplsf icatirsn shall be filed withia tliirty daps a.fter the entry s3i'the order upnn the journat of the corraan€ssic,n.

Na,t>Fritlistaalding the preceding paragrapf}, in atty tFnc:ontc.sied preceexlitigg or, by leave af'the commission first tiad in
aity ottrer proceetiing, any afffi:cted persran, ti€rtx, or corporation r3tay msi4e an appficatian for a rehearing wititii€t thirty
days aI•ter the cntry of any tinal orier upon tltejourttaE of the cottxrtlission. Leave to file 4ttt application 3'rsi, rehearing
shall not be grtznte,d to any pErson, firm, or corporatiatt kvtta did iiot enter an appearance in the proceeding unEess the
commission #irst finds:

(A) The appiicataz's fitlure to enter an appearance pt°iortcr the entry upon tlte jortrtt;af o f the t:trmrnissic n of the
arder compla'snc:d of was due to just cattsr:.; and,

(B) 'f'he itrte:rests ofthic .T,piicani %,.ere not adequately wt3sidet-ccl in the proceetlittg.

£very applicant for rcl,.caritig or for Icave to file an application for rehearing shall give de¢e notice of the filing of
such application to alf parties witu Itawe entc:recl an appearance in the proceeding in the manrser anaf fartri prescribed by
the ccnrrs mission.

Srtc:ft application sftaJl be in writinl; and sliu![ set fartl, speciticall,v the geryttnd t3ngrourids on whicti the appIicant
considers the order to be unreas^onab{e or uttiawful. No Ey:rrty shall ita any court urge or rely on any grottnd for rt.vt;rsal,
vacation, or tnttdificatiort riot so s+„t fortlt in the apl^i'sca:ic ^,

Wttere such application for rehearing has been filed before the ef£ec.tive date of the order as to kvttic1t a rohtraring
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is sorsg€tt, the effective (late of sr,ci'r order, unless ot#3erMse ordered by the commission, sh.alE ia^^ ppstponed or stayed
pending disposition of the matter by the comxr3issXor3 ar• by operaiiori nf #aw; In. all other cases the making of suctt an
-ipp€icaticart sfra#€ rtot excuse aiiy person frcrar cotrtplying with t#tc order, or operate to stay or postpone the c:srforeertlent
tiYereof, without a special ordercrf the cornrtiissior„

Where such application for rehearirtg has been filed, the wnantissiorr may grant attd 3iofd sucii re#aenri€tg on €tre
matter specified in such application, if in its jticfgrnesit sufficicnt rcason therefor is macle to appe:ar.Nr}ticc of such
rehearing sizalE be given by regular mail tt) a## parties who have entered ttrs appcarifletce in the proceed'arig;

lft#re ccamfnissiort does not grant ar dcny such application for relteaririLz within thirty days fraarn the date of filing
t€aereof, it is de>ticr# by operation of law.

Iftfre cornrnissiQrrgrants serch rehearing, it shall specif"y in the dioiice of sucti grantfn4 the purpcsc for which it is
granted. The commission stra#l also speciry tfre scope of t}te additional evidencc, if aiay3 that will be tai;:ets, btrt it shall
not upor► such rehearing take any evidence that, wi€h rcasorsabte di€igence, could have been offered upon thc original

If, after su.cii mi•rearirsg, tlt4 comntissiun is of the opinion that the original order or any part thereof is in aiiy
respect unjust or unwarranted, or s#mu6rf be clra.saged, tire ccrmrzkassion may abrogate or er^o€iify tlle sarrre, otherwise suc.h
order shall be a#Tirnie•c#. An ordcr made after strc€r rehearing, abro--,<riirag ctr rnoitif"ying t€3o arigir,::i order, sha#l have the
sartie effect as an arlgitra! Wir, but shall not affect a:iyrfe l3t or tt,e e;}forcerrter^t of any rr ^,i^'. risirr^; from or by v#rtuc
of the nrigiE3al order prior to the receipt of rlatice by the affeetij paq^ {>f t€,e filing of tltc applic.^:;.tiur6 far relxcaring:

iNa cause zaf action arising out n4'any order of the etiiilf,si<. other tErart in sazptrott of the order, shall ac>crrre in
arry court to r€tiy pc.rsorz, firtn, or corpOr.atiQrr trit4ess si,tcta pua ^on, rirrn,t3r corptiratiort has rxlacic a propff application to
the commission for a rehC.art27a,.

HIS'tY)ft.'4':

125 v 274 (Eff 10-2-53); 11-9 v 16 10 (l ;f(' 1 t}- 19-61); 147 v I-i 235, Eff 9-29-£37.

N€3TES;

Rela.ted- Statu#cs & Rules

(3hio 'Rtsles

Notiee of appeal frorrt tfie Public UtititiesCammissiort. SCtPracR 11 § 3,

C}f{ At3rrtirfistrative Cocie

,. OAC aJt^1-1-35.Applications forreliear3ng

Cast Nrstes
14NALYSIS Affit{ar it crf notice to parties Analyzation of evidentiary record by comr'ni;;:,ion or t`xarttirat;r A"€ic<ibi€ity
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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Ohio Edison
Company, The Cleveland Electric Illunlinating
Company and The Toledo Edison Company for
Authority to Provide for a Standard Sei-vice Offer
Pursuant to R.C. §4928.143 in the i~'orm of an
Electric Security Plan.

)
}

)
)
)
)

Case No. 2013-0513

On Appeal from the Pixblic Utilities
Commission of Ohio

PUCO Case No. 12-1230-EL-SSO

APPELLANT NORTHEAST OHIO PUBLIC ENERGY COUNCIL'S
REPLY BRIEF SUPPLEMENT
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NORTHEAST OHIO PUBLIC ENERGY COUNCIL
REPLY BRIEF APPENDIX
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The Cleveland Electric Rlxtminating Company; and The Toleda
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testifying about e hat, or you dir_i.n`t believe you

test. ifi,.^_ about t^^iat, in the 11-346 case?

^ . Mv testimony in the 11-346 case does

include ^omt,^ coriv^^sati.ori abovt the aggregate t^^3tof

ari E,^P versus ats MRO.

Q. All riqlit . rvl;: I- l, in fi hi s cas e yc3 L.$ ^7e not

testif^^^^^ about wh,e^ther the Cc>° ;: ^.; n^^tt sh€ata:i,d or

shoul.d not approve the ^^^^ cor--rect?

Pi. Ily tcsti^iony in thi-:3 case revolves aroun-d

t:i C'; fact ^ ^1 e1 t quantitative test ^ tiat " i.fi", s i Ene?;' gy

put: f.orwarci iaa^ ^ ud^^ RTEI' charges, and when you

exclude those RTEP C;.haxcj2.;, whe quc!ntitati^e tost. for

an, ES^ versus ar, 1,^,IRO has LaiX ed, andy ther.efore„

because .1.t. fax ls, I was poiretirrg out to t1ae

Co:tirTaission that that faiJu^^ w-as, i:n ^ act, there artd,

that that 5houlc^ be taken under consideration when

t,bey'tre evaluating ^'he ESP.

Q. N•J I°J , let A L'^ get l: Y./aty qu4'. st r 4!-l.'. a

A. Fair es. oi:'s gh.

Q, Which is, you' ^ ^ not teatr .^ fv:i. ng on the

sobject of w.hethe^ oi^ not th^ ^^ramissi^^ 8hould adopt

or aopz° ove the 8rPa ccrrx ec t?

A., g be^.^,re lrty t.est^.mony i ndicates that on

page 7, li,nes. 16 IL-kxzr^^^ii 22 -- or my ^^swers on line

18 through 22 talks abc^-Lzt the fact t}^(--_ fails the

ARM:STRONG & OXEY, INC., Columbus, Ohio 4034J :24-9481
0001.
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quantitative ^^^st,k as I just J"<"tefttloneda aad doesYi ^t

provide. sufficient b-anefits- to resident.ial and sxna:1.l-

rius:f C2e3:s C on,.̂"i LXt$'ters,

MR. ftJTZ_K: Your Hon.ars I tiiove to strike

as nonresponsive.

EXAMINER WIL;LEY: Do you have a response,

Mr. -^I1-'.,r'ck?

MR. WARNOCK: g think he _t s explaining

his answer. The t.^uG!sti.an was al-yout the test, and he

;^ s explaining MR. KUTIK: No.. My question was about

w#°tetner or not t:F7.<:^ Comma.sv:ion should approve the ESP

as proposed.

MR. WARNOCK; I thi_ nk ti f at' s up 'f-c) t' , e

Commission, not ikp t^'s the witness.

r-XAMTP*ER WILLEY: I am going t;_, . f:'^ your

iftc.^tion to strike. I am going to give the witness

some le-ew^y lin pxovida.ng a, full art:swer.

But, Mr. Frye, I would like yot^ to please

listen carefully to coun5e!1:; question and answer

th,at quezti ^ ii ratk;er than e ; r <~ r atin^ .

THE WT"Z`NES$. Yes, your Pc r:;:)r.

0. (By Mr. Kutik) Lert's try it ^^ain., Isn't

it true yrs3,^ are not ^^^tifyin;; zn tris casot not

rendering an opinion as to t::e Commission

ARMSTfiONG & OXEY, INC., Columbus, Ohio (614) 224--94BI
0002
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shou:Ld or should not approve the ESP?

A. The Coxr^..Ynissien can approve it or nU t

approve i U .

'^hat's not my question.

^-^. `^hc, test _- would you .i.^t m^ finishrt

Mr. Kutz.k..?

0, go ahead.-n ^

A . Trr, r)Ot:: testifying whether or not the ESP-

shou1d be necessarily approved by the Commission.

The Commission has the ability to do that if they so

choose.

Q, So you' ro not rendering an opinion as '^o

whether the Commission should or s?^ould not approve

th^ ^SP, correct?

A. My opinion is rendered in my r^stimoAy

that the qyaxitz.. cat;, ive >,: : on 4, as failed .z ri the ESP II:^

^z ae,

Q. x gair:, you are not rendering an opinion

as to whether the Commission shc^uldn't approve the

EWP?

^4 . too. 1 a'g I'iot,

All r ight 4 And i. sn' t it true that ^.? ou' r^

not tes ^ ^ fying in this case as to whether t;^o ESP is

more favorable than an MRO?

A. .r t m testify] E7 g that`, the qt .̂^.a21 t]:. tat.7:. ve test

ARMSTRONG & OK04 INC. f`olumbus, Ohio (614) 224---9-481
0003
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that the companies ^,^ut fcrward, fai.is the E^P verst;as

the MRIO test. As for the rt:t-Rex potential factors

that the Cr,mmission may ^onsidvyr, rht^?y'^^e obviaus.),y

welcorne to do so. That ' s up to thern.

Q. So ie tps g^-t back to my qu est.atan So

you're tiot testifyi7^iq in tlais case whether L174e ESP :i.-q

more favorable than an MR4, correct?

A. I don't know what the Co;ran.ission would

coT7.,.iI..Ctd.:r in the quantitative versus the qualitative

question., I'm co.°ffrcent1.ng in my testimony about ttie

quan* i ta;;irre aspects of .iu'. ieil^^^ the Com:mission,

chooses to take into acc.;ourit in the quan or the

qualitative aMpect of it i^ their decision.

EXAMINER WSLLEY: 14r. Frye, sorry to

interrupt ^ou< I just want to tp-ll you again, I

would like you t:o please listen carefu`i iy to

court:^e-l"s quest.it.sn and d:irL̂ ,ct:iy arisw^,--r that question.

Y^-.^zi knrjwr,. I will give you ^^^t- le^^ay as 'Clar as

qiving a ffull reply, but I w^-,^u:.dn"t like you to

c=1aborat;e so far beyonf^i the question that 'was ^sked,

THE WITNESS: Yes, yola r Nono-r. I'll try

'^^ do better,

EXAENIhTER WILLEY: Thank you.

^. (By Mr. Kutik) Mr. Frye, isn't it trve

tt"Sr`.lt you' -rf;:? not Y'ei'if^erYt7g a#3 opinion as to whether

ARMSTRONa & OKEY, 114C. , Columbus, Ohi.o (6:4) 224T9481 0004
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the ESP is more favorable in the aggregate thap an

A. That's correct.

Q, Now, although you've made some comments

about the quantitative comparison of the ^^P compared

to an MRO, 1xouf re not tak.in^-^ a position as to whether

the M: :Qssian should consi^^^ qual -- qualitative

aspects, correct?

A. 1. am not.

0. :^^^ fact, you believe that the r'omm.issior^

could approve hypothetically an ESP that had rates

higher than market ratez, correct?

A. 7`'- cy cou7,d.

Q. And you a.lso believe that if the

Commiss.i c_in approved ar, >:,rP f r: : t included rates below

market rates, that that r.ouLd be anti-competita.ve?

A. It may.

V With regard to the DC:<. «ae3 your cor^^nts

about the DCA and how that should be handled in the

quantitative aspect of the E^P versus MRO test, you

believe that th^:x DCT^ should be included and

considered as part of the ESP side of the ESP versus

MRO test, correct?

M To th^.̂  extent the com.]; P:ics included that

in their test, yes.

ARMSsRONG & OKEY, INC., Columbu.s., Ohio (614) 224-^9481
0005
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B;r llr, t°3a rr<^ck;

Q . : r . Frye, is it your position that this

partickilax- ^SP before the Commission should be

rejected?

A. It is,

rcrore Lq.,.^,ci.fi.^^1-1yr i's it your

position t^^a-^ this parti.c;Aar ESP proposal before k qe
. ,. .

sY^^i:^i.€^ ^e rejected because it fai.1.s the

quantit ati^^ ^SP versus MRO test?

A. As I indicated r^^'i page 7, iines 18

through 22, that"s eo.rre--t..

Q. Mr. rr_ye, do you remember the questions

from counsel for ^:he re1.a.ting to ridi^^r DCP,

and the $45 million propostc-A, in.crease?.

A . `.'- -̂: .

Q. C-an yoLi please explain that and relate it

to r7cier DCR as .,..., as approved as part of the ESP 11

case?

A, It-s my UndexhtaRding that the Current

ESP DCR has various caps for recovery tha"t. -tYie

companies car^ recover that exp-and by $15 million a

year and that tk^c^ companies are proposing to kee^.t

going witt) the rider DCR with zncrerrt^ntal $15 million

a ^ear ir^^^eases. Tk; at ° s wrrf•xe%z:e the $45 million --

15 m.il1l.ion in the fist year incre^merttally compared to

AMSTRON^".^ 1 '̂ ^;^!:LA, 114C. , Co1;urah^usd Ohio (614^ 224.,:9481
0006
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WEiliiri 1Eiis twu year thme I'ittw, it is aprorent that Riciet DCR is atot a "timsh" whto compor;:ei to

the restilts ot' ati axiicc4zii dtsflraiSAOn ccat4 "-se. Furthi^rR the matuit7r^v ks. NFRO ar7alysi^i

nosvE,crL ^rowi.cies E"sxr cluamitmNc pmvisWras to b4 rcrrntlvod t'rorli the ^awwfttioat skpnoy art t:<;:m

tbq^ Illi ht c ^a;stitut^ 1^ "%mff" at xomo Nirtt in the iiaure. 6n rMity; RicEot DCR pro^^^dk::y

i':r^iFn,;rg;,a F0111 up 10 a $105 ni:ifii,, iis Eraai014 revenuo, windllal6 i€t 2015 ani3 20[6

h;,FF'A>'ahilveYgyYs fhdtif4- to W`iy lli:. L,yumiuti .^„S MRO Wn4Flyy3ia.

SmanrT, and igna^^od by ^°°its^t >7cr<<^v tlx,: ruct 6w a "Jisiribution rite

aN partts ans3 the PUCO an exaea3sivi porgod to revknu 3ny raE:k art%rcaw rc,.iuk^st. .. ti,;

oi`iYpri tina'rm3ts an€3 the isrs's€:r,tatiotl .r^;sr_u^ s^ts hy all <;i; mcci ,,.;raorlN to

rtAsatat't that the rwsLtZtiatg ii.istriiR4rthm rata:5 OPPMW by the; corr,a^a,,sssi,ia ^me jusC aaid

tt:asontaMe.,,.l,, tt?!n Fommy aks„mpi_.awd €Mi dntr,j,utJiaA r;t^^^ eaws an ' "g,m We Corrtmbion

atai'i; aw^Pt:O,aliy t1le t1tl:ifi1y dw:partmttnt o€" the tamawsmUn sltacr, ^

dWC1bmBs.?!14.91:t1i.`,if 1nvk`5tm4nt.S into R.W4`r DCR d4;i'^'-ats 1bi' tmdtd?Is.iG i:!f:;t 3t%m3(3I1 r:xis° , ::Si<.:'

in<stcka,oras ematshO,Yd tin&r Cslik- ?avr that x,tos U, r^°.^^watot^v over^+ight Erovct  4^I^Q. P^ta; rety of

i i F ti rtUIIS 3tivesit^^,n€s, rmIe+ tktm, invoive a torm:al ,atti oat^gafion

^.ontiut;tcii kv Stai"t' rnatWng in a wrimn st;.cil of' a dkw a;:i^rtain, and

atlonirtg airos«_ C.'€i<mattiksimt to deta,timm^ ^^^ ^ppvop^«tt. ri^tcs ot'rm.urn on ttic p+'~rmittc<t distribotion

s atv^;^tments.

T r. Vc;E 11., p :^65,

xg.;,.s:n,^ I I
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