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L INTRODUCTION

The Northeast Ohio Public Energy Council (“NOPEC”) seeks reversal of three overriding
issues determined by the Public Utilities Commission of Ohio (“Commission”) in this
proceeding (“ESP 3 Case”) that not only have prejudiced NOPEC (and other parties) in this
proceeding but which, if left unchecked, will serve as dangerous precedent in future proceedings
before the Commission.

First, NOPEC asks the Court to overturn the Commission’s determination that R.C.
4928.143(C)(1) permits it to consider qualitative benefits in approving an electric security plan
(“ESP”). As explained in NOPEC’s merit brief, the General Assembly intended the ESP versus
MRO* test set forth in R.C. 4928, 143(C)(1) as a consumer protection provision, which prevents a
utility from charging customers more under an ESP than they otherwise would pay for market
rate electricity under an MRO. By permitting the consideration of qualitative benefits, the
Commission ignored the legislative intent and this Court’s decision in /n Re Application of
Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 945 N.E.2d 655 (“*CSP II"").

Second, NOPEC requests the Court to overturn the Commission’s determination which
took admihistrative notice of opinion testimony from prior proceedings after the close of the
parties’ direct cases, effectively preventing the parties from responding to the information
noticed. NOPEC requests that the Court expressly find that administrative notice of expert
opinion testimony is not proper in Commission proceedings. Canton Storage and Transfer Co. v.
Pub. Util. Comm., 72 Ohio St.3d 1, 647 N.E.2d 136 (1995)

Third, NOPEC asks the Court to reverse the Commission’s finding that the partial

stipulation that resolved this proceeding was the result of serious bargaining among the parties.

V“MRO” refers to the market rate offer described in R.C, 4928.142.
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II. LAW AND ARGUMENT

A.  PROPOSITION OF LAW NO. 1: R.C. 4928.143(C)(1) REQUIRES THE
COMMISSION TO COMBINE THE PRICE DETERMINED UNDER R.C.
4928.143(B)(1) WITH THE COSTS DETERMINED UNDER R.C.
4928.143(B)(2) AND COMPARE THAT RESULT TO THE MRO PRICE
DERIVED UNDER R.C. 4928.142 IN DETERMINING WHETHER AN ESP
IS MORE FAVORABLE IN THE AGGREGATE THAN AN MRO.

In its merit brief, NOPEC explained in considerable detail that the legislative history and
this Court’s previous construction of R.C. 4928.143 required the Commission to determine the
“pricing” of electric generation under R.C. 4928.143(B)(1) and the costs of the items included in
the ESP under R.C. 4928.143(B)(2), and then combine the two in determining under R.C.
4928.143(C)(1) whether an ESP is more favorable in the aggregate than the price of an MRO, as
determined under R.C. 4928.142. Moreover, this Court made explicitly clear that only the
specific cost categories listed in R.C. 4928.143(B)(2)(a)~(i) could be included in an ESP. CSP II
at ¥ 35.

Appellees” pay scant attention to CSP 7, other than to argue that it did not interpret the
meaning of the “more favorable in the aggregate” language of R.C. 4928.143(C)(1). See, e.g.,
Company Merit Br. at 18. Each argues (for slightly different reasons, as discussed subsequently)
that this language permits the Commission to include items in an ESP in addition to the nine
items listed in R.C. 4928.143(B)(2)(a)-(i), despite this Court’s finding that R.C. 4928.143(B)(2)
provides substantive limits on what can be included in an ESP.} As stated in NOPEC’s Merit
Brief, appellees’ argument flies in the face of Ohio Consumers’ Counsel v. Pub. Util. Comm., 67

Ohio St.2d 153, 423 N.E.2d 820 (1981) (“Consumers’ Counsel I’). NOPEC Merit Br. at 14.

2 Appellees are the Commission and The Cleveland Electric Hluminating Company, The Toledo
Edison Company and Ohio Edison Company (collectively, “the Company™).

3 See, CSP 11, at 9 34 (“...the appellees’ interpretation would remove any substantive limit to
what an electric security plan may contain, a result that we do not believe the General Assembly
intended.”).
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Appellees attempt to distinguish Consumers’ Counsel I on its facts, asserting that it was a
case that involved the former ratemaking methodology under R.C. 4909.15. Commission Merit
Br. at 13-14, Company Merit Br. at 18. The case is indistinguishable on legal principles,
however. The Commission is, and always has been, a creature of statute and may exercisc only
that jurisdiction conferred upon it by the General Assembly. Tongren v. Pub. Util. Comm., 85
Ohio St.3d 87, 706 N.E.2d 1255 (1999). In Consumers’ Counsel I, the Court simply found that
if an item could not be included in rates under a specific legislative provision, the Commission
had no discretion to include it under a general provision. The Court stated:

The commission views [the general provision] R.C. 4909.15(D)(2)(b)

[“with due regard as to all such other matters as are proper”] as a virtual wild card

to be played whenever the commission in its discretion sees fit. We interpret the

statute less sweepingly, first because the provisions are linked inextricably with

the ratemaking factors contained in [the specific provisions of] R.C. 4909.15(A)

and (B), and secondly because the General Assembly undoubtedly did not intend

to build into its recently revised (1976) ratemaking formula a means by which the

commission may effortlessly abrogate that very formula. [Consumers’ Counsel I,
67 Ohio St.2d, at 165.]

The identical situation exists in this case. First, R.C. 4928.143(B)(1) and (2) are
inextricably linked to R.C. 4928.143(C)(1). R.C. 4928.143(B)(1) requires an ESP to contain
provisions related to “pricing,” and R.C. 4928.143(B)(2) permits the inclusion in an ESP any of
the listed terms and conditions contained therein. These provisions are linked to the “in the
aggregate test” of R.C. 4928.143(C)(1), Which requires the Commission to aggregate the
“pricing” of electric generation service determined under R.C, 4928.143(B)(1) with “all other
terms and conditions™ determined under R.C. 4928.143(B)(2). Appellees do not contest this
inextricable link, but as in Consumers’ Counsel I, claim that the Commission may consider
additional items than those specifically provided in R.C. 4928.143(B)(1) and (2), through a broad
reading of the “all other terms and conditions” language of R.C. 4928.143(C)(1). As the Court

determined in Consumers’ Counsel I, the General Assembly simply has not provided the
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Commission with this authority, which this Court confirmed in CSP II.

Second, considering that the General Assembly placed substantive limits on the cost
categories that could be included in an ESP, as recognized in CSP 11, it certainly did not intend
for the Commission to disregard those limits by including non-quantifiable benefits in an ESP.

1. The Commission’s Reliance on the State Policy Considerations of R.C.
4928.02 is Misplaced. '

The Commission presents a unique, if untenable, construction of the “in the aggregate”
language of R.C. 4928.143(C)(1). It cites R.C. 4928.06 for the proposition that the Commission
must ensure that the state policies of R.C. 4928.02 are effectuated, and then argues that the “in
the aggregate” language of R.C. 4928.143(C)(1) means that the Commission may includé in an
ESP items that satisfy R.C. 4928.02, and must approve an ESP if it is “a better way [than an
MRO] to further the goals set out in the policy statute.” Commission Merit Br. at 11-12. The
practical problem with the Commission’s argument is that, as the Commission and the Company
have repeatedly recognized,® an MRO is limited to a price consideration for energy supply and
cannot contain the “benefits” that otherwise can be included in an ESP under R.C.
4928.143(B)(2). Under this construction, an MRO would never be more favorable than an ESP,
nullifying the ESP v. MRO test.

The Commission’s argument also must fail as a matter of statutory construction.
Pursuant to R.C. 1.51, R.C. 4928.143(B)?2) is a specific provision that limits the items that can
be contained in an ESP and prevails over the earlier-enacted geﬁeral provisions of R.C. 4928.06,
unless the provisions caﬁ be reconciled. The oﬁ_ly proper reconciliation is that the Commission
may use the provisions of R.C. 4928.143(B)(2) to effectuate the policies contained in R.C.

4928.02; however, the Commission may not stray beyond the specific items listed in R.C.

* Company Ex. 3 at 14-15, NOPEC Supp. at 107-108; Staff Ex. 3 at 4, NOPEC Supp. at 120;
Commission Order ESP 3 Case (“Order”) at 56, NOPEC Appx. at 67.
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4928.143(B)(2)(a)-(i), as it improperly has done in this case by considering non-quantitative
factors in its determination.’

2. The Company’s Position Ignores that CSP II is Controlling.

Contrary to the Commission’s position, the Company in its merit brief argues that thé
Commission’s consideration of state policy in R.C. 4928.02 is unnecessary to the determination
of this proceeding. Company Merit Brief at 31. Instead, the Company maintains that (1) the
plain language of R.C. 4928.143(C)(1), (2) the Court’s precedent in In Re Application of
Columbus S. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945 N.E.2d 501 (“*CSP I”), and
(3) NOPEC’s witness’s testimony support the inclusion of non-quantifiable benefits in an ESP,

The Company contends that the plain meaning of the language of R.C. 4928.143(C)(1)
(“including its pricing and all other terms and conditions”) means that the Commission may
consider issues other than “price,” e.g., qualitative benefits. The Company cites CSP I for the

6

same proposition.” However, the subsequently decided CSP 11 is dispositive of this issue

> The Commission cites Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007-
Ohio-4164, 817 N.E.2d 1176 (“Elyria”), at §¥ 48-55, for the proposition that R.C. 4928.06(A)
requires the Commission to weigh the state policies in R.C. 4928.02 in every proceeding.
Commission Merit Br. at 10. Elyria is not on point inasmuch as it was decided before R.C.
4928.143 was enacted. As applied to R.C. 4928.143(B)(2), Elyria stands for nothing more than,
if an item is properly included in an ESP under the limited categories listed in R.C.
4928.143(B)(2), parties may nevertheless contest its inclusion as violative of the state policies.

The Commission also cites CSP 11, at 9 61-63, for the proposition that it has been left to the
Commission how to carry out the state policies in R.C. 4928.02. Commission Merit Br. at 11.
These paragraphs of CSP Il merely stand for the proposition that the state policies are guidelines
for the Commission to consider. They do not permit the Commission to include additional items
in R.C. 4928.143(B)(2); rather, they permit the Commission to use the items listed in R.C.
4928.143(B)(2)(a)-(i) to effectuate state policy, or to ensure that the items included in an ESP do
not violate state policy.

SCSP I involved whether the costs to operate existing generating assets should be included in an
ESP. These operating expenses thus were related to the “price” determination to be made under
R.C. 4928.143(B)(1). The Court’s dicta that R.C. 4928.143(C)(1) “does not bind the
commission to a strict price comparison” merely recognizes that the commission is not limited to
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considering that it limited inclusion in an ESP to the “price” determined under R.C.
4928.143(B)(1) and the nine specific “cost” factors listed in R.C. 4928.143(B)(2)(a)-(i).

The Company also relies on its cross examination of NOPEC witness Frye, a non-
attorney, to support its legal construction of R.C. 4928.143(C)(1), by maintaining that witness
Frye testified that the Commission may consider qualitative benefits under the ESP v. MRO test.
Company Merit Brief at 19, As explained in footnote 10, the Company has taken witness Frye’s
testimony wholly out of context. Under a proper reading of his testimony, witness Frye merely
testified that, under his quantitative factual analysis, the proposed ESP fails the ESP v. MRO
test. As a non-attorney, he appropriately deferred to the Commission (and to the parties’ legal
arguments on brief) the legal question of whether an ESP v. MRO analysis under R.C. 4928.143
“could” consider qualitative benefits. Tr. Vol. III, at 34-36; NOPEC Reply Supp. at 3-5.

B. PROPOSITION OF LAW NO. 3: EVEN IF THE COMMISSION COULD

CONSIDER QUALITATIVE FACTORS IN DETERMINING WHETHER
AN ESP IS MORE FAVORABLE IN THE AGGREGATE THAN AN MRO,

IT IS UNLAWFUL TO CONSIDER QUALITATIVE FACTORS THAT
FALL OUTSIDE OF THE PROVISIONS OF R.C. 4928.143 (B)(1) AND (2).

In its merit brief, NOPEC showed that, even if the Commission could consider qualitative
factors in determining whether an ESP is more favorable in the aggregate than an MRO, it would
be unlawful for the Commission to consider qualitative factors that fall outside of the provisions
of R.C. 4928.143(B)(1) and (2). NOPEC Merit Br. at 15. The Commission found that six
provisions of the ESP constituted qualitative benefits that made the ESP qualitatively more
favorable than the MRO. See Id.; Order at 55, NOPEC Appx. at 66.

The Company completely ignores NOPEC’s legal argument. Instead, the Company

portrays this issue as a factual one and attempts to explain the benefits of the qualitative factors.

considering the “price” of generation at issue, but also the nine enumerated “cost” factors
enumerated in R.C. 4928.143(B)(2), as more fully discussed in CSP II.
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In doing sd, the Company (like the Commission in its order and on brief)’ muddles the ESP v.
MRO test (which does not consider qualitative factors) with the Commission’s standard for
approving partial stipulations, under which qualitative factors are considered in determining
whether the partial stipulation “benefit[s] ratepayers and the public interest.” Consumers’
Counsel v. Pub. Util. Comm., 64 Ohio St.3d 123, 126, 592 N.E.2d 1370 (1992). NOPEC has not
raised the public interest issue under the stipulation, and the Court need not reach its merits.

Unlike the Company, the Commission attempts to argue that the qualitative factors the
Commission.considered fall within R.C. 4928.143(13); however, it attempts to offer support for
only two of the six factors, and even those attempts fail. Commission Merit Br. at 20. As to the
first factor, the Commission argues that the modification of the ESP 2 Case bid schedule goes to
“price” and is permitted under R.C.4928.143(B)(1). However, R.C.4928.143(B)(1) permits the
Commission to consider only the price being set for the two-year (2014-2016) ESP 3 Case. As
NOPEC explained in its merit brief at 23, the Commission did consider the “price” that would be
obtained under the two-year bid schedule presented in this ESP 3 Case. Because the price wés
being set by a competitive bid process for the ESP, as well as the MRO, the Commission
concluded that the “price” of energy supply would be the same for both, and its quantitative
analysis properly ended.

In its merit brief, the Commission is attempting to make a very different (and incorrect)
qualitative analysis by comparing the results of the competitive bid process in this ESP 3 Case
with that in the prior ESP 2 Case. The limiting provisions in R.C. 4928.143(B)(1) and (2) do not
provide for this analysis. Indeed, the proper analysis is whether this ESP is more favorable than

an MRO —not a prior ESP. R.C. 4928.143(C)(1).

7 See Order at 55-56, NOPEC Supp. at 66-67; Commission Merit Br. at 19 (describing how the
qualitative factors comport with the state policy guidelines in R.C. 4928.02).
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As to the second factor, the Commission overreaches to claim that the distribution rate
case freeze is a qualitative benefit recognized under R.C. 4928.143(B)(2)(h). The Commission
confusingly contends that:

The [Delivery Capital Recovery] DCR mechanism pays the utility for investment

in new plant and therefore the existence of the distribution rate case increase “stay

out” provision is important to assure that the customers’ and utility’s interests are

aligned...[Commission Merit Br. at 20.]

Although its language is confused, the Commission apparently is say'mg that because the DCR
mechanism requires customers to make accelerated payments to the utility for certain distribution
infrastructure costs as a part of the ESP under R.C. 4928.143(B)(2)(h), the utility will not initiate
a rate case to recover those same expenses from customers under the traditional distribution
ratemaking statutes, R.C. 4909.15. However, the utility is precluded from recovering these costs
in a rate case in any event because to do so would constitute double recovery, which is unlawful.
The rate freeze provides no benefit in this context. To the extent that appellees contend that a
rate case could recover more than the infrastructure costs recovered under R.C.
4928.143(B)(2)(h) and, thus, that there is a benefit to consumers of not recovering those costs
during the ESP, the limiting language of R.C. 4928.143(B)(2)(h) simply does not provide for the
inclusion of these other traditional rate case costs in an ESP case. CSP 1], at 4 35.
C. PROPOSITION OF LAW NO. 4: AN ORDER OF THE PUBLIC
UTILITIES COMMISSION OF OHIO 1S UNLAWFUL IF IT APPROVES
AN ESP THAT IS QUANTITATIVELY LESS FAVORABLE THAN THE

EXPECTED RESULTS OF THE MARKET RATE OPTION PRICE
DETERMINED UNDER R.C. 4928.142.

I. It is Unlawful to Include Distribution Costs as a Part of an MRO’s
Generation Costs. R.C. 4928.142.

In its merit brief, NOPEC explained that it was unlawful for the Commission to include
$405 million in costs for a hypothetical distribution rate case in the calculation of the MRO

price, because the MRO price is determined solely by a competitive bid process for electric
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supply (generation) service. R.C. 4928.142. The Commission does not directly address this
issue on brief; rather, it attempts to finesse it, as it did in its Order (Order at 56, NOPEC Supp. at
67), by claiming that the Commission did not “add” distribution costs to the MRO, but rather
“removed” the DCR’s infrastructure costs from the ESP.* Commission Merit Br. at 18. The
Commission’s position is without merit. Because the ESP contains distribution infrastructure
costs to be recovered under R.C. 4928.143(B)(2)(h) through the DCR mechanism, the
Commission is statutorily required to quantify them. The only way to consider the DCR cost to
be a “wash,” as the Commission did in its Order (as explained subsequently), is also to include
the hypothetical rate case costs in the MRO price, which is unlawful under R.C. 4928.142.

For its part, the Company argues that the language in R.C. 4928.143(C)(1) that requires
the Commission to compare the proposed ESP to the “expected results that would otherwise
apply under section 4928.142,” permits the Commissibn also to consider hypothetical
distribution rate increases as a part of the MRO determinaﬁon. (Emphasis supplied.) However,
R.C. 4928.142(A) requires the Commission to “establish a standard service price for retail
electric generation service.” (Emphasis added.) Nowhere does the statute mention the inclusion
of distribution costs in the price of the MRO. Contrary to the Company’s assertions, the
“expected resuits” language of R.C. 4928.143(C)(1) merely recognizes that, in conducting the.
ESP v. MRO test, the Commission will not actually conduct a competitive‘bid process through
the solicitation of bids from various electric suppliers to determine an MRO price. Instead, it

must determine through its own studies or those of the parties, what the “expected results” of the

$ Contrary to the Company’s assertion, NOPEC raised this issue on rehearing and throughout this
proceeding. See NOPEC Commission Reply Brief at 11, NOPEC Reply Supp. at 7, NOPEC
Application for Rehearing at 6, fn. 11, NOPEC Appx. at 123 (“Furthermore, the statutory ESP v.
MRO analysis nowhere provides for quantitative provisions to be removed from the calculation
simply because they might constitute a “wash” at some point in the future.”).
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competitive bid process under R.C. 4928.142(A) and (B) would be if actually held.”
2. Even if Distribution Costs Could be Included in the MRO’s
Generation Costs, the Record Does Not Support that the Revenues to

be Collected Under Rider DCR and the Distribution Rate Case Would
. be a “Wash.”

Appellees do not dispute that the signatory parties to the partial stipulation erred by
including in the ESP the $293.7 million in Regional Transmission Expansion and Planning
(“RTEP”) costs already authorized in the previous ESP 2 Case. Nor do they dispute that the
Commission appropriately excluded these costs from the ESP 3 Case. If the Court concludes
that distribution costs can be included in the MRO price, contrary to the preceding discussion,v
the quantitative analysis required by R.C. 4928.143(C)(1) focuses on whether the hypothetical
distribution rate case costs included in the MRO calculation and the DCR costs included in the
ESP calculation are essentially a “wash,” as appellees contend.

Appellees frame the issue as a purely factual one, and ask the Court to consider it under
its more deferential standard of review for questions of fact. However, as explained in NOPEC’s
| merit brief, the issue also presents issues of law, the first of which is the recognized “timing”
issue. Company witness Ridmann admitted that the purpose of R.C. 4928.143(B)(2)(h) was to
permit utilities to recover infrastructure investments sooner than they otherwise would be able to
if they were required to recover the investments in a rate case under R.C. 4909.15. Indeed, the
appellees do not contest that during the two-year term of this ESP 3 (June 2014 through May
2016), consumers will pay $29 million more for the ESP than the MRO because of this timing
difference. Company Ex. 3 at 18, NOPEC Supp. at 111. As explained previously, in conducting

the ESP v. MRO test, the Commission must compare the aggregated costs of the two-year ESP

’ R.C. 4928.142(D) and (E) do not apply because the Company does not own generating
facilities.
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(including the DCR costs contained in R.C. 4928.143(B)(2)(h)) with the results that would be
expected if a competitive bid process were undertaken to obtain generation service undervan
MRO for the two-year term. The statutes thus limit the Commission’s inquiry to the costs that
fall within the two-year term of the ESP. By considering recovery of costs that extend beyond
the ESP’s term, the Commission violated R.C. 4928.142 and 4928.143(B)(1), (B)(2) and (C)(1).

The Company attempts to oversimplify the issue by asserting that logic dictates that
distribution costs recovered under the DCR also could be recovered under a traditional
distribution rate case. Company Merit Br. at 24. The Company’s position simply ignores the central
timing issue. Moreover, even Staff witness Fortney testified that he did not believe that recovery would
be the same under the DCR and a traditional rate case. Tr. Vol. II at 266; NOPEC Supp. at 200.
For this reason, the Comrnission adopted its staff’s “wash” argument and found that the costs
recovered under either method would be “substantially equal.” Order at 56, NOPEC Appx. at 67. In
doing so, the Commission violated the “more favorable” standard contained in R.C. 4928.143(C)(1).
The Company asserts that the “more favorable” standard applies only to the final comparison of
the aggregated ESP cost to the MRO cost, and not their component parts, Company Merit Br. at
24. The Company’s argument is without merit. Clearly, to maintain the integrity of the “more
favorable” standard, its component parts must be quantified for the term of the ESP. The
Company’s position would set a dangerous precedent and place us on the slippery of ignoring the
differential between other component parts, e.g. the generation price for an ESP under R.C.
4928.143(B)(1) and the MRO price under R.C. 4928.142.

Finally, in addition to the legal infirmities discussed above, the Commission’s finding
that these costs are substantially similar is without such record support as to show

misapprehension, mistake, or a disregard of duty. As stated in NOPEC’s merit brief, the effects
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of the timing differences created by approving this DCR rider could be extended indeterminately.
NOPEC Merit Br. at 28-29. For example, consider that the lag in revenue collection caused by
the “date certain” under a traditional rate case is six months (R.C. 4909.15(C)). The customers
would pay for 24 months of infrastructure improvements under the accelerated recovery of the
ESP, but only 18 months if a traditional rate case wére used to collect these costs. At the end of
this current ESP, the Company could request a two-year ESP with a DCR rider, and agaiﬁ
customers would pay for 36 months of infrastructure improvements under the ESP versus 30
months under the traditional rate case. Such ESPs could continue indefinitely. There is no
evidence of record that ESPs or the DCRs included therein will ever end. Thus, the
Commission’s decision that the cost recovery under either method is a wash is speculative at
best. Indeed, the Commission’s intended criticism of NOPEC’s position actually supports it.
The Commission states that, “All components of the ESP approved in the case below end with
the plan. What happens after the current ESP ends is unknown and unknowable now.”
Commission Merit Br. at 17, fn. 10. Thus, the Commission agrees that the infrastructure cost
recovery should be considered only within the 2-year term of the ESP and that costs considered
thereafter — over “the long run” — would be speculative. |

D. NOPEC COMPLIED WITH R.C. 4903.10 IN BRINGING THIS APPEAL.

Throughout this proceeding, NOPEC has maintained — in its written pre-filed testimony,
at hearing, on rehearing and now before this Court — that R.C. 4928.143 does not provide for the
consideration of qualitative benefits in determining whether an ESP is more favorable in the
aggregate than an MRO. In his written pre-filed direct testimony, NOPEC witness Mark Frye
testified that the proposed ESP should be rejected because it failed the quantitative analysis
required by R.C. 4928.143, i.e., the ESP v. MRO test. NOPEC/NOAC Jt. Ex. 1, at 7, NOPEC

Supp. at 7. He reaffirmed his testimony during redirect examination at hearing, Tr. Vol. I1], at
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54, NOPEC Reply Supp. at 6. Moreover, in its application for rehearing, NOPEC argued that
R.C. 4928.143 does not permit the consideration of qualitative benefits and went on to argue in
the alternative that if the Commission chose to consider them, the “alleged” qualitative benefits
were insufficient to outweigh the quantitative analysis. NOPEC Application for Rehearing at 7,
NOPEC Appx. at 124,

The Commission was well aware of NOPEC’s legal position that R.C. 4928.143 did not
countenance consideration of qualitative benefits, but chose to ignore it. Instead, it relied on the
cross-examination of NOPEC witness Frye, who is not an attorney, that the Commission “could
approve hypothetically an ESP that had rates higher than market rates.” Tr. Vol. III, at 36;
NOPEC Reply Supp. at 5. (emphasis supplied). Based upon this testimony, the Commission
found:

As a preliminary matter, the record indicates widespread
agreement with respect to the need to examine both qualitative and
quantitative benefits under the ESP v. MRO Test. *** NOPEC’s
witness Frye agreed that the Commission may approve an ESP
under the ESP v. MRO test even if the ESP included rates higher

than market rates (Tr. III at 36). [Second Entry on Rehearing at 23;
NOPEC Appx. at 102.]

Ignoring the impropriety of the Commission basing a legal determination on the basis of

a non-lawyer’s cross-examination,'® the Commission’s finding is important because it shows that

10 The Commission considered NOPEC witness Frye’s statement out of context. Counsel for the
Company cross-examined witness Frye with the goal of eliciting testimony that an ESP may
include qualitative benefits (further evidence that this issue was at play throughout this
proceeding). Tr. Vol. I1I, at 32 — 36, NOPEC Reply Supp. at 1-5. The line of questioning was as
follows:

Q. All right. And isn’t it true that you’re not testifying in this case as to
whether the ESP is more favorable than an MRO?

A. I'm testifying that the quantitative test that the companies put forward fails
the ESP versus MRO test. As for the other potential factors that the Commission
may consider, they’re obviously welcome to do so. That’s up to them.
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the Commission considered whether qualitative benefits could be considered under the ESP v.

MRO test found in IR.C. 4928.143. For purposes of R.C. 4903.10, this Court has found that an

Q. So let’s get back to my question. So you’re not testifying in this case
whether the ESP is more favorable than an MRO, correct?

A. T don’t know what the Commission would consider in the quantitative
versus qualitative question. I’m commenting in my testimony about the
quantitative aspects of it. What the Commission chooses to take into account in
the quan—or the qualitative aspect of it is their decision.

# 3k ok

Q. (By Mr. Kutik) Mr. Frye, isn’t it true that you’re not rendering an opinion
as to whether the ESP is more favorable in the aggregate than an MRO?

A. That’s correct. '

Q. Now, although you’ve made some comments about the quantitative
comparison of the ESP compared to an MRO, you’re not taking a position as to
whether the Commission should consider qual — qualitative aspects, correct?

A. Tam not.

Q. In fact, you believe that the Commission could approve hypothetically an
ESP that had rates higher than market rates, correct?

A. They could.

Tr. Vol. I, at 34-36, NOPEC Reply Supp. at 3-5. On redirect examination (Tr. III, at 54,
NOPEC Reply Supp. at 7), witness Frye clarified his testimony:

Q. Mr. Frye is it your position that this particular ESP before the Commission should
be rejected?

A. Itis.

Q. And, more specifically, is it your position that this particular ESP proposal before
the Commission should be rejected because it fails the quantitative ESP v. MRO test?

A. As I indicated on page 7, line 18 through 22 [of my pre-filed direct testimony],
that’s correct.

NOPEC witness Frye is an energy consultant who holds a Bachelor of Science degree in energy
technology. He is not an attorney. NOPEC/NOAC Jt. Ex. 1, at 3; NOPEC Supp at 3.
Considering his testimony in context, it is clear that witness Frye is testifying that, under his
quantitative factual analysis, the proposed ESP fails the ESP v. MRO test. As a non-attorney, he -
appropriately deferred to the Commission (and to the parties’ legal arguments on brief) the legal
question of whether an ESP v. MRO analysis under R.C. 4928.143 could consider qualitative
benefits. The Commission mischaracterized witness Frye’s testimony by stating that he agreed
with “the need to examine both qualitative and quantitative benefits under the ESP v. MRO test”
when he only deferred to the Commission in an area outside of his expertise. Second Entry on
Rehearing at 23; NOPEC App. at 102. Appellees are equally wrong to use witness Frye’s out-of-
context testimony for the legal proposition that the ESP v. MRO Test should include qualitative
benefits. He simply was not qualified as an expert witness in law.
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issue is properly raised before the Court if the appellant “challenged” a Commission finding on
rehearing and the Commission addressed the issue in its entry on rehearing; Consumers’
Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394, 2006-Ohio-4706, 853 N.E.2d 1153, § 34
(*Consumers’ Counsel II”). This record is clear that NOPEC challenged whether R.C. 4928.143.
permitted the consideration of qualitative benefits not only on rehearing, but throughout this
proceeding, and that the Commission addressed the issue.

Significantly, although the Commission carefully guards its jurisdiction, it has not
bothered to raise the R.C. 4903.10 argument in its merit brief. Indeed, even the Company is
forced to admit that NOPEC raised this issue on rehearing (Company Merit Br. at 14), and
complains only that the issue was not raised with sufficient specificity. The Company relies on
In Re Application of Columbus S. Power Co., 129 Ohio St.3d 271, 2011-Ohio-2638, 951 N.E.2d
751 (“CSP IIT”) to support its position. CSP II] is not on point. There, the Court held that the
appeﬂént “failed to meet its burden to identify a legal problem with the commission’s order”
before the Court. CSP 111, at § 20. Of concern to the Court was that the appellant did not cite a
statute upon which its argument was based, what the applicable statutory standard was, or how
the order failed to abide by the standard. In this proceeding, NOPEC clearly identified the legal
problem with the Commission’s order. It made clear that R.C. 4928.143 was the statutory basis
of its position, that the statute countenanced only a quantitative analysis of the ESP v. MRO test,
and that the Commission violated the statute by considering qualitative benefits, The
Commission considered this issue and wrongly decided it, prompting this appeal. Consumers’
Counsel Il is controlling.

Even still, the Company complains that all of the support an appellant prdvides for its

position in its merit brief to this Court must also have been specifically provided to the

6664028v2 15



Commission on rehearing, e.g., NOPEC’s analysis of the legislative history of the statute at issue
and other statutory analyses. This Court has refused to accept such é stringent test. In Sunoco v.
Toledo Edison Co., 129 Ohio St.3d 397, 2011-Ohio-2720, 953 N.E.2d 285, the Court found that
an appellant’s general assertion on rehearing — that the Commission erred in construing a
contract’s most-favored nation clause — was sufficient to permit the appellant to support ité
position by providing further specific contractual analyses to the Court, e.g., that the
Commission erred by relying on the heading of the clause when the contract prohibited the use of
headings to interpret the scope and intent of any clause. That Sunoco permits such further
analytical support is even more pertinent to appeals involving statutory construction, considering
that the Court reviews legal issues de novo. See, e.g., Consumers' Counsel v. Pub. Util. Comm.,
4 Ohio St.3d 111, 447 N.E.2d (1983) (The Court has complete and independent power of review
as to questions of law, and legal issues are to be given more intense examination than factual
questions. ).
E. PROPOSITION OF LAW NO. 5: THE COMMISSION MAY NOT TAKE
ADMINISTRATIVE NOTICE OF TESTIMONY OFFERED IN ONE
PROCEEDING TO SUPPORT AN APPLICANT’S BURDEN OF GOING

FORWARD WITH THE EVIDENCE AND ITS BURDEN OF PROOF IN
ANOTHER PROCEEDING,

In its merit brief, NOPEC explained how the Court had retreated from Allen v. Pub. Util,
Comm., 40 Ohio St.3d 184, 532 N.E.2d 1307 (1988) (“4dllen”) in Canton Storage and Transfer
Co. v. Pub. Util. Comm., 72 Ohio St3d 1, 647 N.E.2d 136 (1995) (“Canton Storage™).
Specifically, 4/len permitted the administrative notice of the entire record in one transportation
proceeding to approve the applications of various carriers in a subsequent proceeding. However,
the Court retreated from that broad proposition in Canton Storage, in which the Commission
adopted the testimony of certain applicants to support the applications of other applicants. The

Court found, “This prejudiced [the complaining parties] by eliminating applicants’ need to make
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a record at the commission. This was not our intent in Allen.” Canton Storage, 72 Ohio St.3d at
8. In this ESP 3 Case, the Commission ran afoul of Canron Storage by relying on the opinion
testimony of witnesées in the ESP 2 Case to support the ESP 3 Case application.

Appellees attempt to distinguish Canfon Storage on two bases. The first is the Canton
Storage Court’s statement that the Commission “never expressly took administrative notice of
any testimony below.” Canton Storage, 72 Ohio St.3d at 8. However, the Court clearly decided
Canton Storage as though administrative notice were taken (“Administrative notice of the
testimony in this proceeding prejudiced the [complaining parties] because the applicant’s burden
of proof was reduced by this use of the testimony.”). Id. |

Appellees also attempt to distinguish Canron Storage on the basis that the testimony
noticed from the ESP 2 Case supported the same utility’s application in the ESP 3 Cuse.
Commission Merit Br. at 24-25. Again, appellees miss the point. The point of Canton Storage
is that each application must be supported by its own testimony:

...the commission may take administrative notice of facts if the complaining

parties have had an opportunity to prepare and respond to the evidence, and they

are not prejudiced by its introduction. [Canton Storage, 72 Ohio St.3d, at 8.]

As NOPEC explained in its merit brief, it did not have the opportunity to prepare or respond to
the evidence, because it did not learn of the evidence to be noticed until after its direct case, and
that of the Company, had concluded. Appellees unreasonably argue that NOPEC could have

opposed the evidence in the ESP 2 Case to which it was a party;!' however, NOPEC was a

signatory party to the stipulation in the ESP 2 Case and the terms of the stipulation prevented it

"' The Company relies on Allen for this proposition (Company Merit Br. at 32-34); however,
Allen is distinguishable because the Commission in its Allen order admonished those applicants
being granted statewide authority not to contest future applications seeking the same authority.
The Allen applicants could have contested the Commission’s admonition on rehearing, but
didn’t. NOPEC, pursuant to the stipulation in the ESP 2 Case was legally bound not to contest
the stipulation on rehearing, even if it didn’t agree with all of its terms.
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from contesting any issues with which it may not agree. NOPEC Merit Br. at 36. Moreover, the
matters at issue in the £ZSP 3 Case differed from the ESP 2 Case, and NOPEC should have been
permitted to prepare and respond to those differences, as discussed in NOPEC’s merit brief (at
38) as to the administrative notice taken of Staff witness Turkenton’s ESP 2 Case testimony.'?
The testimony from the prior proceedings was noticed in this case to support the
Company’s burden of proof in the ESP 3 Case. As stated in‘NOPEC’s merit brief (at 40), it is
unclear the reliance the Commission placed on the noticed testimony versus that provided
subject to cross examination at the ESP 3 hearing. This case should be remanded to make that
determination. Chesapeake & Ohio Ry. Co. v. Pub. Util. Comm., 163 Ohio St. 252, 126 N.E.2d
314 (1955). In addition, NOPEC asks this Court to adoptthio Evid.R. 201 for Commission
proceedings, or to reaffirm its intent in Canton Storage that testimony from one proceeding must
not be noticed to support an application in another proceeding, especially opinion testimony.
F. PROPOSITION OF LAW NO. 6: AN APPLICANT FAILS IN ITS
BURDEN OF PROOF IF IT FAILS TO SHOW THAT A PARTIAL

STIPULATION IS THE RESULT OF SERIOUS BARGAINING AMONG
THE PARTIES.

By statute, the Commission has 275 days to issue an order after a utility files an electric
security plan (“ESP”) with its supporting testimony. R.C. 4928.143(C)(1); Ohio Adm. Code
4910:1-35-03(C)(1). During this interim period, the parties typically engage in negotiations.
However, in this case, the Company first entered into a partial stipulation with selected parties to

resolve the case. It then filed a five-page document purporting to be an application on April 13,

12 The Commission states that Turkenton’s noticed testimony from the ESP 2 Case is irrelevant
to this proceeding as only Staff witness Fortney’s testimony in the ESP 3 Case reflects Staff’s
position at hearing. Commission Merit Br. at 25. The Commission’s position supports
NOPEC’s claim of prejudice, because Turkenton’s testimony opined as to eleven benefits of the
ESP, whereas Fortney’s testimony listed four, and the Commission relied on some of the benefits
supported by Turkenton’s testimony in approving this ESP 3 Case.

6664028v2 18



2012 (but which merely incorporated the partial stipulation by reference) (Company Ex, 1;
NOPEC Supp. at 25), supported the application with a single witness’ testimony (which
erroneously found the ESP to be quantitatively more favorable to an MRO by more than $200
million (Company Ex. 3 at 16; NOPEC Supp. at 109)), requested that a hearing be held within 10
days (April 23, 2012) and that the Commission approve its application within 19 days (May 2,
2012) (Company Ex. 1 at 4; NOPEC Supp. at 28).

Problematically, in this expedited approval process, the Company, Staff and other
signatory parties made a nearly $300 million mistake by including in the partial stipulation an
agreement not to collect RTEP costs. The Commission already had authorized this RTEP credit
in the previous ESP II Case, of which the Company, Staff and signatory parties were fully aware
as participants in that case. Company Ex. 1 at 25, NOPEC Supp. at 59; see, also, Company Ex.
3, WRR Att. 1, NOPEC Supp. at 114 (which included the RTEP credit). After the non-signatory
parties protested inclusion of the RTEP credit, the Commission appropriately removed it as an
ESP credit, resulting in an ESP that was less favorable than an MRO by $7.6 million, not
considering present value. See, e.g., Staff Ex. 3 at 3, NOPEC Supp. at 119; NOPEC Br. at 24.

Had the Company, Staff and other signatory parties sought to have this case proceséed
under the standard (and fair) procedure whereby a formal application was filed, complete with
the Company’s testimony describing the quantitative and alleged qualitative benefits of the
proposed ESP, and serious bargaining ensued among all parties thereafter, the parties opposing
the ESP would have informed the Company and Staff of the obvious RTEP error, as they did in
their testimony in this case, and a partial stipulation would not have included this mistake. The

RTEP mistake is indicative that the partial stipulation was not the result of serious bargaining.
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Approval of the partial stipulation as conducted in this proceeding will set dangerous
precedent which would allow utilities in future cases to (1) avoid filing a formal application in a
proceeding upon which to commence negotiations, (2) first present a stipulation to prospective
parties for their comment, with the utility’s discretion to negotiate further with individual parties
or not, (3) enter into individualized, confidential negotiations with selected parties and agree to
their specialized interests, (4) ignore the interests of the broad customer class, (5) file a partial
stipulation with the selected parties (rather thah a formal application) to prevent objective review
of the extent or seriousness of negotiations that took place, and (6) under the Commission’s
construction of Time Warner AxS v. Pub. Util. Comm., 75 Ohio §t.3d 229, fn. 2, 661 N.E.2d
1097 (1996) and Constellation Newenergy v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-
6767, 820 N.E.2d 885, claim that the stipulation cannot be second-guessed because members of a
customer class whose specialized interests were met signed it.

HI. CONCLUSION

Appellant respectfully submits that the Commission’s July 18, 2012 Opinion and Order

and January 30, 2013 Second Entry on Rehearing should be reversed.
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given to both. 1 the conflict between the provisions is irreconcilable, the special or toval provision prevails as an
exception to the general provision, unless the general provision is the later adoption and the raanifest intent is that the
general provision prevail.
HISTORY:
134 v H 607, Ef 1.3-72,
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TICLE 49, PUBLIC UTILITIES ‘
CHAPTER 4903, PUBLIC UTILITIES COMMISSION -- HEARINGS
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ORC Anre 490310 (2013)

8 4903.10, Rehearing

After any order has been made by the public wilities comumission, any party who has entered an appearanee in person
or by counsel in the proceeding may apply for a rehearing in respect to any maters determinied in the proceeding. Such
application shall be filed within thirty days afier the entry of the order upon the jourual of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of the cominission first hed in
ary other proceeding, any affected person, firm, or corporation may make an application for a rehearing within thiny
days afier the entry of any final order upon the journal of the commission. Leave to file an application for rehearing
shail not be granted w any person, firm, or corporation who did not enter an appearance in the proceeding unless the
commission first finds:

(A} The applicant’s fatlure to enter an appearance priorto the entry upon the Journud of the commission of the
order complained of was due 1o just cause; and,

(B) The interests of the applicant were nol adequately considered in the procesding.

Every applicant for rehearing or for leave 1o file an application for rehearing shall give due notice of the filing of
such application 1o alt partics who have emtered an appearance in the proceeding in the manser and form prescribed by
the commission.

Such application shalf be in writing and shall set forth specifically the ground or grounds on which the applicant
considers the order to be unreasonable or uniawful. Mo party shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the application,

Where such application for rehearing has been filed before the effective date of the order 85 10 which a rehearing
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is sought, the effective date of such order, unless otherwise ordered by the commission, shalt be postponed or stayed
pending disposition of the matter by the commission or by operation of law. In all other cases the making of such an
application shall not excuse any person from complying with the order, or operate to stay or postpone the enforcénient
thergof, without a special order of the commission,

Where such application for rehearing has been filed, the comniission may grant and hold such rehearing on the
matter specified in such application, if in its judgmcnt sufficient reason therefor is made to appear. Notice of such
rehearing shall be given by regular mail to all parties who have entéred sn appearance in the proceeding,

If the commission does not grant or deny such application for refiearing within thirty days from the date of filing
thereof, it is denjed by operation of Jaw,

If the commission grants such rehearing, it shall specily in the notice of such granting the purpose for which i is
granted. The commission shall also specily the scope of the additional evidence, if any, that will be taken, but it shall

not upon such rehearing take any evidence that, with reasonable diligence, could have been offered upon the origimat
hearing.

f, after such rehearing, the commission is of the opinion that the ariginal order or any part thereof is in any
respect unjust or unwarranted, ar should be changed, the commission may abrogate or modify the same; otherwise such
arder shall be affirmed. An order made after such rehesring, abrogating or modifying the orlginal order, shall have the
same effect ag an original order, but shall not affect any right or the enforcement of any right arising from or by virtue
of the original order prior to the receipt of notice by the affected party of the filing of the application for rehearing,

No cause of action arising out of any order of the conunission, otbierthan in support of the order, shalt acorue in
any court to any person, firm, or corporation unless such person, firm, or corporation has made a proper application to
the commission for a rehearing,

HISTORY:
125 v 274 (EfF 10-2-53), 129 v 1610 (Eff 10-18-61); 147 v H 215, Eff 9-29-97.

NOTES:
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Ohio Rules

Notice of appeal from the Public Utilities Commission, SCiPracR 1] § 3.

OH Administeative Code

Applications for rehearing. OAC 49011235,
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IN THE SUPREME COURT OF OHIO
In the Matter of the Application of Ohio Edison Case No. 2013-0513
Company, The Cleveland Electric Illuminating
Company and The Toledo Edison Company for
Authority to Provide for a Standard Service Offer
Pursuant to R.C. §4928.143 in the Form of an
Electric Security Plan.

On Appeal from the Public Utilities
Commission of Ohio

N’ N N N N e

PUCO Case No. 12-1230-EL-SSO

APPELLANT NORTHEAST OHIO PUBLIC ENERGY COUNCIL’S
REPLY BRIEF SUPPLEMENT

6664028v2



NORTHEAST OHIO PUBLIC ENERGY COUNCIL

REPLY BRIEF APPENDIX
INDEX

In the Matter of the Application of Ohio Edison Company,

The Cleveland Electric llluminating Company, and The Toledo
Edison Company for Authority to Provide for a Standard Service
Offer Pursuant to R.C. 4928.143 in the Form of an Electric
Security Plan, PUCO Case Nos. 12-1230-EL-SSO,

Hearing Transcript Volume IlI, pages 32-36 and 54 (June 6, 2012) ....... erresse s

In the Matter of the Application of Ohio Edison Company,

The Cleveland Electric Illuminating Company, and The Toledo
Edison Company for Authority to Provide for a Standard Service
Offer Pursuant to R.C. 4928.143 in the Form of an Electric
Security Plan, PUCO Case Nos. 12-1230-EL-SSO,

Northeast Ohio Public Energy Council Reply Brief, page 11

(Hearing Transcript Volume III, pages 32-36 and 54 (June 29, 2012) ....occooevivvevevvrnnnn,
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Volume 11X FE

1 tesrifying about that, or you didrn't believe you

21 testified about thav, in the 11-346 case?

K &, My bestimony in the 11-34% case doss

4 include some conversatlion about the aggregate test of
& arn E3P wersus an MRO.

& 2. All right, %Well, in this case you're not
?

tesrifying about whether the Commission should or

8: should not approwvs the ESP, correct?

g . My testimony in this ca%a revolves around
10 the fact that the gquantitative test that FirstEnergy
11} put forward includes RTEP charges, and when you

12 gxelude those RTEP charges, the guantitative test for
13 an ESP versus an MRD hag falled, and, therefors,

14 because 1t fails, T was pointing ocub to the

15 Commlssion that that failure was, in fact, there and
1% that that should be taken under consideration when

17§ they're evaluating the ESP.

18 Q. Now, let's get to my guestion.,

1% A. Fair enough.

26 9. Which is, vou're not testifving on the
21 subject of whether or not the Commission should adopt
22: or approve the BSE, correct?

23 A, I believe my testimony indicates that on
241 pagse 7, lines 16 through 2% -- or my answers on line
25 18 through 2¢ talks about the fact the ESP falls the

BRMSTRONG & OKEY, INC., Columbus, Dhic (6143 224-94B31 0001
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guantitative test, as I just mentioned, and dossn't
provide sufficient benefits to residential and small
business Cconsumers,

MR, KUTIK: Your Honor, I move to strike
a8 nohrespoansive.

EXAMINER WILLEY: Do you have & rasponse,
My, Warnock?

MR. WARNOCK: I think he is explaining
his answer. The guestion was about the test, and he
iz explaiming -

MR. KUTIK: No. My guestion was about
whether or not ths Commizsgion should approve the E&P
as proposed.

MR, WARNOCE: I think that's up f£o the
Commission, not up to the witness.

EXAMINER WILLEY: >I am going to deny vour
motion to strike, I am goling to give the witness

epway in providing a full answer.

[

some
Buk, Mr. Frye, 1 would like you to please
listen carefully to counsel's question and answer
that question rather than elaborating.
THE WITHEES: Yes, your Honor.
o, {By Mr. Kutik) Let's try it again, Isn't
it true you are not testifying in this case, not

rendering an opinion as to whether the Commission

6664028v2
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should or should not approve the ESP?

A, The Commission can approve it or not
approve it.

Q, That's not my guestion.

A The test -- would vou let me finish,

Mr, Kutik?

Q. Please, go ahead.

A I'm not testifving whaether or not Lhe ESP
should be necessarily approved by the Commission.
The Commission has the abllity to do that if they so
choose.

Q. Se you're not renderimy an opinion as to
whether the Commissiorn should or should not approve
the ESF, correct?

B My opinion is rendered in my testimony
that the gquantitative test has falled in the ESP IIZ
case.

. Again, you are not rendering an opinicn
as to whether the Commission shouldn't approve the
ESE?

& No, I am not.

Q. ALl right. And isn't it true that you're
not testifying im this case as to whether the ESP is
more favorable than an MRO?

A. T'm testifying that the guantitative test

6664028v2
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that the cempanies put forward fails the ESP versus
the MRO test. As for the other potential factors
that the Commission may consider, they're abvionsly

welcome to do so. That's up to Lhem.
P

j-

2. 5o let's get back to my question. 8o
you're not testifying in this case whether the ESF ig
more favorable than an MRO, correct?

. I don't know what the Commission would
consider in the guantitative versus the gqualitative
guestion, I'm commenting in my testimony about the
guantitative aspects of it. What the Commission
chooses to take inte account in the quan -- or the
gualitative aspect of it is their decision.

EXAMINER WILLEY: Mr. Frye, sorry to
interrupt you. I just want to tell you again, I
would like you to please listen carefully to
coungel's gquestion and directly answer that guestion.
You know, I will give you some leeway as far ag
giving a full reply, but I wouldn't like you Lo
elaborate su far beyond the question that was asked.

THE WITHESS: Yes, your Honor., I'11 zry
to do better,

EXAMINER WILLEY: Thank you.

o {By Mr., Kutik) Mr., Frys, isn't it true

thdat you're not rendering an opinicn as to whethey

ARMSTRONG & OREY, INC., Columbus, Ohio {614 224-394B1
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the ESP is more favorable in the aggregate than an
MRO?

A, That's caorrect.

Q. Now, although you've made some comments
about the guanbitative comparison of the ESP compared
to an MRO, you're not taking a position as to whether
the Commizsion should consider gual -- gqualitative
aspects, correct?

A, I am not.

Q. In fact, you believe that the Commission
could approve hypothetically an EBP that had rates
higher than market rates, correct?

A, They could.

. And you also believe that if the
Commission approved an ESP that included rates below
market rates, that that would be anti-competitive?

A, It may.

0.  With regard to the DCR and your comments
about the DCR and how that should be handied in the
gquantitative aspect of the ESP wversus MRO test, you
believe that the DCR should be included and
considered as part of the ESP side of the ESP versus
MRO test, correct?

B To the extent the companies included that

in their test, yes.

3%
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By Mr. Warnock:

Q. ¥r. Frye, 1s it your position that this
particular E&P before the Commission should be
rejected?

A, It is.

0. And, more specifically, iz it your
position that this particular E5P proposal hefore the
Commiszion should be rejected because it fails the
guantitative ESP wersus MRO fLest?

A, Az T indicated on éage T, lines 18
rhrowgh 22, that's correct.

Q. Mr. Frye, do yon remember Lhe gqusstions
from coungel for the companies relating to rider DCR
and the $45 million proposed increase?

A, Yes.

o, Can you pleass sxplain that and relate it
to rider DCR as ~~ as approved as part of the Esp 171
case?

&, It's my understaending that the current
EGP DCR has various caps for recovery that the
companies can recover that expand by 515 million a
year and that the companies are proposing to keep
golng with the rider DCR with incremental §15 million
& year increases. That's where the $45 million -~

15 million in the fist yvear incrementally compared to
b ¥

54
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Within this twa year time frame, it is apparent that Rider DUR is not a “wash” whes compared 10
the results of an expected distribution rate case. Further, the sttwtory BESP vs. MRO analysis
nowhere provides fuor guantitative provistons 1o be remaved Trom the calculation simply hecause
they might constituie o “wash”™ ab somw point in the fuere. I reabity, Rider DOR provides
FirstEnergy with up o a F405 milbion. disribation rovenoe wmdisll in 2015 and 2006
highlighting FirstEnergy's failure to satisty the quantitative BSE vs, BRO snalysis,

Second, and ignored by Firstaerzy, 15 the fact that & ~distribution rate case would afford
all partics and the PUCO an extomsive period t review any rale increase vequest, | . the
consideration of expert westimony, and the presentation of arguments by all affected persons 1o
assure that the resulueg distribudon rales approved by the Commvission 8 jost and
reasonable. ™™ Mr. Fortney also oxplained that diswibution rate cases sre “swhat the Commission
staff, vspecially the wily depantment of the Commission s@ff, doos best™" Dumping
distributim-relaled investments inte Rider DCR defeats the waditiorat distribution rate case
protections established under Ohie law that provide repulatory oversight over the propriety of
FirstEnergy”s distributioneretated investments. These profections ivelve o formal investigation
vonducied by Swall rsulting 0 o writien Sudd report, ostablishment of ¢ dae contain, and
allowing the Commission to determing an appropriawe rae of return on the permited disiribution

INVESUITICILS,

Y, p 82
Rore, ¥ol 1, p 205,

SRSGAN, T t

6007

6664028v2



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41

