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I. INTRODUCTION

The Environmental Law and Policy Center ("ELPC") appeals a Public Utilities

Commission of Ohio ("PUCO" or "Commission") Order approving the Ohio Edison Company,

The Cleveland Electric Illuminating Company, and The Toledo Edison Company's (collectively,

"EirstEnergy" or "Companies" or "Inteivening A.ppellees") application ("Application") to

provide a standard service offer ("SSO") through an electric security plan ("ESP") pursuant to

R.C. 4928.141 and R.C. 4928.143. Because FirstEnergy failed to meet its requirement under

OAC 4901:1-35-.03(C)(1) to file an application that includes a "complete description of the ESP

and testimony explaining and supporting each aspect of the ESP.." the Commission erred in

approving FirstEnergy's Application.

The PUCO and Intervening Appellees attempt to mischaracterize ELPC's position in this

case and misinterpret ELPC's interest. Contrary to assertions made by parties in their Merit

Briefs, the Commission's Order harms ELPC and its members, the PUCO has not exempted

FirstEnergyfrom OAC 4901:1-35-03(C)(1), ELPC does not dispute the Commission's right to

rely on properly administratively noticed materials, reliance on irrelevant testimony from prior

cases does not aIlo`v FirstEnergy to meet its obligation under OAC 4901:1-35-03(C)(1), and

ELPC has not argued for a "mindless" volume of testimony and exhibits. As described in its

Merit Brief as well as this Reply, the Court must reverse the PUCO's Order because it does not

comply with OAC 4901: l-35-03(C)(1).

II. ARGUMENT .

A. The Commission's Order Harms ELPC and its Members

The Commission incorrectly argues that "ELPC has not demonstrated harm aiid indeed it

cannot." Appellee Merit Brief at 9. ELPC has members in Ohio and has an office in Ohio that



focuses on Ohio energy and environmental issues, both subjects of FirstEnergy's ESP 3. ELPC

has been a party to FirstEnergy's ESP applications since the ESP 2 case, 10-388-EL-SSO, in

April 2010. FirstEnergy requested that all intervenors from ESP 2, including ELPC, be included

in the ESP 3 case without submitCing a new motion to intervene. FirstEnergy Application at 3.

Under Ohio law, ESPs include "provisions relating to the supply and pricing of electric

generation service." R.C. 4928.143(B)(1). Because of the potential impacts on ELPC and its

Ohio members, ELPC seeks to ensure that FirstEnergy's Application meets the applicable legal

requirements in order to demonstrate that its proposed ESP is preferable to a market rate offer

("MRO"). This appeal will determine whether or not the Commission is able to approve ESP 3

before FirstEnergy has complied with OAC 4901:1-35-03(C)(1). The appeal goes to the heart of

the ESP process in that it seeks to ensure that the Commission is in a position, per its own

regulations, to properly evaluate FirstEnergy's proposed ESP 3. ELPC is harmed if the

Commission refuses to enforce its own procedural requirements to only review a complete

application that includes [; irstEnergy's explanations of each aspect of ESP 3.

While this Court has stated that a party's interest "must be immediate and pecuniary," it

is the matter of the injury's present and concrete nature that is the most determinative of a

justiciable appeal. Ohio Contract Carriers Ass`n v. Pub. Utils. Cornna'n, 140 Ohio St. 160, 161

(1942). The Commission's argument that ELPC cannot show an immediate pecuniary interest in

the case because the very order contested by ELPC states that a violation of OAC 4901:1-35-

03(C) has no pecuniary effect (Appellee Merit Brief at 9) is circular and without merit. ESP 3

has a direct impact on how FirstEnergy will procure electricity for its customers, including

members of ELPC, and how it will continue to comply with Am. Sub. SB No. 221 (SB 221), the

requirements for utilities to provide alternative and renewable energy to customers in Ohio,
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including solar energy resources, reflected at R.C. 4928.64k. FirstEnergy's failure to file a

complete application made it impossible for the Commission to make a reasonable determination

of the merits of ESP 3 over a MRO. The Commission, therefore, is not in a position to determine

whether or not ESP 3 will have adverse pecuniary effects on ELPC and its members.

If this Court upholds the Commission.'s Order, ELPC and its members will be harmed

now and for years to cotne by FirstEnergy's failure to comply with the requirements of OAC

4901:1-35-03(C)(1).

B. The PUCO did not Exempt FirstEnergy from the Requirements of OAC 4901:1-
35-03(C)(1)

The Commission argues that it effectively waived OAC 4901:1-35-03(C)(1) and its

requirement that FirstEnergy explain and support "each aspect" of ESP 3, by exercising its

power under OAC 4901:1-35-02(B) to "waive any requirement of [OAC 4901:1-35]." Appellee

Merit Brief at 7-8. The Commission's interpretation ignores the fact that its power to waive

requirements is limited to instances in which a party files "an application or a motion ... to

waive any requirement ... for good cause shown." OAC 4901:1-35-02(B)..

In this case, FirstEnergy requested waiver of OAC 4901:1-35-03(C)(2)-(l0), but never

moved to be waived from (C)(1). FirstEnergy Motion for Waiver of Rules at 2-4. The

Commission granted, in part, and denied, in part, C'i.rstEnergy's motion, but never exenlpted

FirstEnergy from compliance wit11(C)(1). See, PLCO, 12-1230-EL-SSO:, PUCO, Entry, pp. 5-7

(April 25, 2012). The Commission, therefore, did not waive FirstEnergy's obligation to comply

with OAC 4901:1-35-03(C)(1).



C. ELPC Does Not Dispute in This Appeal That the Commission Could Rely on
Administratively Noticed Materials

FirstEnergy's assertion that ELPC argues that "the C,onnissioncan't use

administratively noticed materials" (Intervening Appellees Merit Brief at 44) is untrue. ELPC

has not claimed in this appeal that the Commission cannot use properly administratively noticed

materials. Rather, ELPC argues that reliance on the administratively noticedznaterials from the

ESP 2 case does not allow FirstEnergy to meet its burden to file an application that includes,

pursuant to OAC 4901:1-35-03(C)(1), "a complete description of the ESP and testimony

explaining and supporting each aspect of the ESP" because those materials are out of date and

cannot alone support the many aspects of ESP 3 not addressed in Witness Iaidmann's testimony.

D. Reliance on Testimony From Prior Cases Alone Does Not Allow FirstEnergy to
Comply With OAC 4901:1-35-03(C)(1)

Both the Commission and FirstEnergy point to the similarities between ESP 3 and ESP 2

to argue for the reasonableness of the Commission's determination that FirstEnergy filed a

complete application. Appellee Merit Brief at 7; Intervening Appellees at 44. As ELPC has

argued in the case below and in its Merit Brief, the drastic changes and uncertainties in the

electricity market and the economy more broadly demand az1 examination of whether or not each

aspect of ESP 3 makes sense today, not three and four years ago. For example, given the current

state of the Ohio energy markets and economy, is it still preferable to include a flat rate structure

for FirstEnergy's residential rates? Merely stating that - as the Commission and FirstEnergy

have - because it and many other provisions were preferable under ESP 2 they are preferable

under ESP 3, does not make it so.

As the Commission notes, it is required to approve or modify and approve a proposed

ESP if it finds that the ESP is more favorable in the aggregate to a MRO. Appellee Merit Brief at
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8. In this case, however, the Commission never received justification for ESP 3 in the context of

today's markets and the markets that are likely over the life of the plan. Without this infonnation,

it is not possible for the Commission to effectively determine whether ESP 3 is preferable to a

MRO. Merely asserting that because the Comniission approved those provisions in ESP 2 does

not mean that they warrant approval in ESP 3.

It is not ELPC'sburden to prove that the testimony from 2009 and 2010 remains relevant

today and will remain relevant going forward. Rather, it is FirstEnergy's obligation to explain

and support "each aspect of the ESP." OAC 4901:1-35-03(C)(1). The logical extension of the

Commission's and FirstEnergy's argument in favor of relying, without justification, on the

testimony from prior cases leads to an absurd conclusion in violation of this Court's canons of

statutory interpretation prohibiting such unreasonable readings. See, State ex rel. Asti v. Ohio

Dep't of Youth Servs., 107 Ohio St. 3d 262, 267 (Oltio 2005) ("We must construe the applicable

statute and rule to avoid such unreasonable or absurd results."). Under the Commission's

interpretation, so long as FirstEnergy keeps provisions the same from ESP to ESP, it need never

provide justification for any ESP ever again. This is an unreasonable outcome that could not

have been the intention of the legislature when it allowed utilities to file ESPs rather than MROs.

lf the Commission wanted to allow FirstEnergy to rely on prior testimony to complete its

Application, then the Commission should have required FirstEnergy to explain why that

testimony remains relevant today for each aspect of the ESP.

E. ELPC )Eias Not Argued that FirstEnergy Should Provide a "Mindless" Volume
of Testimony and Exhibits

FirstEnergy mischaracterizes ELPC's position as reducing OAC 4901:1-35-03(C)(1) to

"an exercise in page counting." Intervening Appellees Merit Brief at 46. ELPC has made no such

argument. ELPC's commenting on the paucity of supporting testimony for ESP 3 was to
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demonstrate not that FirstEnergy failed to meet some minimum page number, but to put into

some context for the Court just how little support FirstEnergy actually provided outside of its

reliance on testimony from years old cases relating to a prior ESP. The Cout-t should ignore

FirstF>nergy's feigned outrage over ELPC's provision of what it hoped would be helpfi2l context.

111. CONCLUSION

FirstEnergy failed to comply with OAC 4901:1-35-03(C)(1). Without testimony

explaining and supporting each aspect of ESP 3, the Commission cannot approve FirstEnergy's

Application. For the reasons set forth above, ELPC respectfully requests that this Court reverse

the Commission's approval of ESP 3 and require the Commission to order FirstEnergy to submit

a complete application in compliance with 4901:1-35-03(C)(1).
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