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MarIon Pariagr`s Motion for Reconsideration

1. Question presented by this motion.

"<'The param.ount importance of vigorous representation follows from the nature of

our adversarial syrstezn of [ust^ice. This system is premised on the well-tested principle

that tr:uth-a.s wwe:I1 as fairness-:is best discovered by pawerfut statements on both sides

of the qtxestion." Pensoia z.?, Ohio, 488 U.S. 75; 84, 1:09 S. Ct. 346,102 L. Ed. 2d 300 (1988).

1-fere, an out-of-state, unrepresernted defendant who rruisundeistood the nature of the

appeal process did not submit b-riefs or present oral argurnertt berore the c©urt of

appeals or this Court. None of the significant statewide organizations w;_tl-i expertise ii-t

criminal-record-sealing law voieed their perspective on the issue presented in this case.

This Court's September 19th opinion in this case znadc- a,majvr expanszon to an

exeeption. to the criminal-record-sealing Iaw, without the ben.efit of fully adversarial

briefing and oral argiinien:t. Vigr.;rous ;zdvocacy on Mr. .pariag`s behalf would hav+e

highlighted the absurd resttlts of f ho, rule announced in tllis case -results that ateither

the appeilai-i t jzar the majorities or dissents in the eourt of a.ppeals and this Court appear

to have been aware of. Vigorous advo. cacywouldaYsn have demonstrated how baseless

was the State's key argunzent for this Court to accept jurisdi.ctzan in the first place.

Should this Court, therefore, reconsider its recent decision in this case?
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11. An absurd ^^sWt from the wrong case

A. Absurd result: same charge would be sealable as a conviction ;but not sealable
as a disrn%ssal

This Court's recent decis;s3n in this case held:

A trial court is precluded, pursuant to R.C. 2953.61, froln sealing the record
of a dismissed charge if the dismissed charge arises "as the result of or in
connection with the same act" that supports a conviction when the records of
the conviction are not sealable vn.derIi.C. 295336, xegardless of whether the
charges are filed under separate cast 3 numbers.

.Sf-al-e v. Pariag, _Ohio 5t.3c1-_--_, 2013-Ohio-4010, syllahus. This means that.Mr. Pariag's

elistnissed drug charges will not b.e sealed, should the trial court fh^id on remand that

they are "as a result of or in conn.ecti!oi-i with the same act" as his non-sealable traffic

convicticyn. Neither the State nor any court that reviewed this case has recognized that

if Mr. Pariag had been convicted of the drug charges, there would be no question that the

trial court could have sealed them-. This absurd result can be avoided by reconsidei°ing

this Co-urt's recent d:ecisiori_,^rid in;Eeact tffirnling the Tenth D'zstrict's decision below.

There are two conditions required for R.C. 2953.b1 to apply in a;iveri case. The.

itafe 's argument and this. Court's opinion focus almost exciusivcly on the first: the

record-sealing applicant must be askiiig for "two or more offenses [that were thel resul^.-^

of or in conneetAan with the same act" to be 4ealed, Little attention was lxiid to the

impl'icatians of th.e sectind. condition; "at least one of the charges [raust have] a final

disposikion that is different thaz-L the final disposition of the other charg,-es.°" 1VIr. Pariag

was convicted of driving under suspension, but his charges for drug possession and
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d:rug-paraphernalia possession were dismissed. If dispositions for all of those charges

had instead been co.nvictions, R.C. 2953.61 wouId not have applied. Instead, the trial

court would have had to tux.n to R.C. 2953.31. `I'here, it is clear that conv ict ions for

miilor-znisdemeanor drug-possession and driving-under-suspension would not be

co,-ti -I ted for record-sealing-eligibility purposes.' Asstim:ing his only reznaining

coiiviction was a fourth-degree n.-iisderneanar for drug-paraphernalia possession, there

is no doiibt that Mx. Pariag would have beez-t eligible to have bc}tEi 04at and the minor

misdemeaz-ior seafed, R.C. 2953.31(,A;): For Mr. Pariag and anyo;Vrc else in his position,

tlus Court's new, expartsive reading o.f R.C. 2953.61 rneans diey cannot gP-t diszliissed:

c:harges sealed, but could get the same charges sealed if they had been corivic#ed of

those charges. T.he legislature cou.ld not h4i:ve ^ntended such a result when it created the,

cri:rninaI-record-sealing scheme in R.C. 2953.31--2953.61.

1'riFor the purposes of... this division, a conviction for a minor misdemeanor, jor] for a
violation of any section in Chapter... 4510... of the Revised Code..: is not a convrctior ► ."
R.C. 2953.31(A). Driving ustder suspension is a violation of R.C. 4510.11(A). ThQ-Ltgh: this
traffic offense does not count as a conviction, it is also mAy not be sealed, according to
R.C. 2953.36(B). By corE.txast, assuming the applicant otherwise meets the "c:lig ib1e
offender" definition of R.C. 2953.31(A), a minor misdemeanor for drug possessioiz may
be sealed.
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r[,here is a way to interpret R.C. 2953.61 so as to avoid much of this

unreasonableness, 'The Tenth District did so by reading that sta.tLite together with the

non-conviction-sealing statute;.

In harmonizing R.C. 2953.52(A)(1), 2953.61, and 2953.36, we believe R.C..
29'1^3.61. pertains to the time when an applicatzon may be filed, rather thanthe
OVera1X eligibility i;o have matters expunged or sealed. We believe R.C. 29,5161
was fashioned to prevent inultiple applications when the timing assvciateri
wifh underlyizlg offenses differed. In this regard, the sEatL t[f, ^vas intended to
prcimote judicial econornyand cfficicncy, rather than acting as a complete bar
t.o having matters expi<inged or se.aled.

In reApplrcqfioil of?'rrrr'n;5,1C3th Dist, Franklin No. 11AP-569, 20:1'Z-Ohio-a:376, 1[21. While

this Ccatir t has, in its recent decision, essentially rejected that in-pari-materia reading;, it

did so zvilliout havii-ig heard the strongest arguinent in favor of thaf: reading:

interpreting R.C. 2953.61 as being about more than the mere timing of record-sealing

applications ultimately resi.iits in dismissed charges from a completely separate case

nuznber not being sealed where the same charges zuoutcl be sealed if they had resulted in

convictions. Because this is an. absurd result, the CaLzrt should re-open this case and

reconsider its holdim-r..,

B. Wrong case: a statewide M'xng was not necessary

As is explained in section IIi, below, thisCourt c1id not have the benefit of hearing

vigorous argumerd.tation from Mr. I'arizg's side in this ca.se. Not only di.d this znean, the

Court was not presented with the merits 1rgtirt.-ter;:t above, it also meant the Court

lacked a robust memorandum in oppositi.oiZ to jurisdiction at the outset. Sfrong
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advocacy at that stage would have illuminated why this case is a poor vehicle through

-whir:h t-o announce the new rule created here.

Throughout this case, the State has wrottgIy argued that fhis Court's decision in

State v. Frrt^ 123 0hio St.3d 4,98, 2009-0hzo-5590; is more controlling than it actually

is. See, e.g., Appeilant°s Mem.orandum in Support of. Jurisdiction at 9. Fulrall applies in

situatiogis wh.ere sealable and non-sealable convictions have been filed un:der the same

case nunibcz:. Frrtrall did znot directly deal with R.C. 2953.61 because that case was

coricerned with five misdcmcan.ors, all concZicti.oz-is and all filed under a single case

n.uinber. Mr. Pariag's charges had different dispositions and were filed under dlfferent

case nurribers. Futrall is inappt>siter nothing in the Tenth Distr.riet's decision below

contradicts Futratl.

The State makes much of the practical concerns discussed in .Fittx•all. Tliesc concerns

ulere focused on the difficulty of a cler-k of courts in sealing some charges from a single

case while not being able to seal other charges. Xd: at 11.9. This Court is well aware of

these praetical rea.lities--indeed this Court crleates some of these realities through its

Rules of Superintendence, See, e.g., Su.p.R, 43 (dealing with how cases are numbered by

municipal and county courts). As the State correctly pointed ou.t, .a criminal-record-

sealing order is often sent to several state enfities outside of the court, such as local law-

enforcement and children-services ageneies. But then, to invent some basis for calling

this a.n issue of statewide concem, the State speculated that these other agencies would
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face the same impossibilities faccd by clerks of courts in sealing records for a c.riminal

charge that was initiated at the sanle time as a traffic offense, even if those charges were

filed under separate case ii.umhers< Appellan.t's Memo, b-i Stipp. cif. Juris. at 1-2; see also

Appellant's 1V1erit Br. at 8 and Oral argument in Ohio Supreme Court case no. 2012-0819,

held Apr.. 9, 2013, http<//www.ohiocha:z-.nel.org/MediaLillrary/Media.aspx?fileId=

138612, (accessed Sept. 27, 2€313, at 12;39-13:47 of fihe video).

Ohio IZev-zsed Code 2953.61. was en.actecl 25 ye.iars ago and has not been amended

since. Curiously, unde = ,i^;ned counsel's research has not revealed any amici 1?riefs, ^rr.

cases similar to this one, from the other entities supposedly burdened by i-l-Le difficulties

the State raises here. The Statc a lso did not cite to a single published report inOticating

that the kind of relief Mr. Pariag requested from the trial court is a genuzne challenge

for these az^^^,.1:^iF^s. In. othez words, this case does not appear to actually raise a

significaxit isstxe of statewid.c co.tt.cern. Had competent counsel been present to shine a

brighter light on the complete absei i:ce of evidence supportin;g the State's speci.zlation;

this Cotirt may have not accepted this case to begin with.

II1aThis Court has not heard bo;th sides of this issue

Mr. Pariag entered the criminal justice system znnocent- until proven guilty. Yet, as

oven the State acknowledged in oral argument, the ubiqLiltousiy available digital record

of his disrrtlssed drug charges will have serious employment consequences. Oral

argument, Ohio S.Ct. case no. 2012-0819, http://www.ohhzochannel.org/IV:iediaLibrary
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/Media:aspx?fileld-=1.3f151.2 {8:21--9:40 of the video), This Co-urt is best equipped to make

such a significant ruling when presented vaith vigorous adversarial advocacy. Our

justice system "is premised on fhe well-tested principle that truth--as well as fairnes.s-

is best discovered by powerf-Lil statements on both sides of f11e question." Peti.son v. Ohio,

488 U.S. at 84. Due to several misunderstandings, descr,ibeci;below; na such vigoxosYs

debate occurred. TI-iis Court shou1d, therefore, reconsider its September 19th cted aion: in

Mr. Pariag's case.

A. Mr. Pariag's side of this issue was not argued at all

Svoli. aj L^c}' i-te had his record sealed by the Fruiklin County, 11/Iun.zcipalCourt, Mr.

Pariag moved to South Caroli-na..Affidavxt of Marl.on Pariag (attachecl), 9[2. After he

moved, he received notice that the State was appealing to the renth Distxict. Id. Though

he did itot retain 1-ds trial attorney, Andrew Jones, for the appeal, h.c, did contact Mr.

Jones by enzail to got an understanding of what he shotiid do a:n response, Id. at 13. Mr..

Joiies did Liltia-tatelyadvise Mr. Pariag to seek anothe:r attorney to handle the appeal.

However, his email exchange with Mr. Jones left Mr. Pariag wzth the impresszon that

Mr. Pariag could, but did not need to, respond to the State's appea.l._Id.

Mr. Pariag was aware that the Tenth District had decided in his favor in March. 2012

and that tl-Le State was again appealin.g. Id. at 12. However, his earlier email exchange

with his trial attorney and the fact that he won the appeal without having taken art,^y

action, left him unsure whether his active participation was essential for a just result to
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be achieved in this Court. Id. at 16. .i7ather than taking action. to pursue the appeal

directly, he merely asked his fii-ial attorney; who was no longer representing him, about

getting the Tenth l3istrict`s and the Supreme Court's online records sealed duxing the

peiYdency of the appeal. Id, at 5. He then tried to address this particular concern on his

caEvt,, bY filing an unfortunately iII-founded „Ivlotion to Seal" with this Court sharfly

after receiving the State's merit brief in November 2012. Id. at If 9. He did not re ta in

counsel and did not file a brief.

In. February 2013, several months after his merit brief would have been due, iNir.

Pariag sought an appe7late-attcrmey referral f.rom.l-ds trial attorney. ile was directed to

the Columbus Bar AssUciatiaWs online atto:rn-ey-ses:rch services. Zcl. at 'ff7,. Th7}ough

those services, he tried to contact three appellate attorneys by email and voicemail, but

never received a response. At that point, he believed that he did r^ot have any z'nore

options. Id. at '18.

There may indeed be valid critiq-Lies of how Nfir:. Pariag responded to his trial

attor-ne}; s advice or to the procedural events of these appeals. Non:ethe.Iess, it is clear he

did not understand the legal significance of what was^ happening as his case progressed

through the court of appeals ai1d this C;aurt. This Catirt should not announce such a

consecici;entiaI new interpretation of criminal-record-sealing law without the benefit of

tharough and competent advocacy on both sides<
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B. The absence of other respected voices on fhis issue

To ensure that important isstues of criminal law are fully briefed and argued, this

Court ha.d required the Ohio t'ui71 i('. Defender (OPD) to be notified of any appeal

"invoIv.zng a felony,,, S.Ct.Prac.R. 14.2(A)(3) (version in. effecfi at time the notice of

appeal was filed in this case). OPI'? did not receive notice thrvugh this official channel,

however, because this appeal involved only mxsden;ieanors.

It appears OPD was not alerted. to ihe importance and criminal nature of this case

thrnugh unofficial channels either. When significant criminal appeals come before this

Caurt, OPD and the Ohio Association of C:;rizrlinzl Defense Lawyers regularly file merit

or amici briefs in the absence of, or in addition to, the argument of co.tnpetent counsel.

S,ich briefing serves the imp,}rtant. functAon of givzz^g the Court a more complete

perspective on all the im4plic^i tions of criminal-law-related appeals. These voices werE

notably abseztt here. This may be because the case-acceptance anncruncemeAtIisted this

case as simply "In re application of Pariag. Franklin App. No. 1 1AP-569, 2012-Ohio^-

1376." See Case Annvuncemenfs, Sept. 5, 2012, 2012-Ohin-402:1, at 9. There was x-Lo

indication tha.t the State was a party to thatappeal or that it was criminal-law related.

Thus, those who tzitofficiaiiy moniEor. Ohio Supreme Court activity rctated to criminal

law and alert others about it through professional networks may have not seen reason

to look further into this case.
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W. Co1idtislon

This case appears to have been missed or misunderstood by anyone who xnight have

spoken for Mr. Pariag or record-sealing applicants generally, until it was almost too

late. The result is that this Court lacked any presentation from the defense side of the

issue, both before artd after the Court accepted jurisdiction. This Court now has the

opportunity to receive the benefit of fully adversarial advocacy on this important

matter. Given the unforeseen absurd result created by the current decision and the

State's earlier specious arguin.ent in favor of jurisdiction, this Court should take this

opportunity and reconsider this case.

-
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Affidavit of Marlon G. Pa.t°iag

I, Marlon G. Pariag, am of sound tnind. and state the fbllowing facts based on rny cswxi
personal ktiowledge and uuder• penalty of per;}ury;

I was the defen.dantin Frankli.n, County Municipal Coiirt case aio. 2011 CRX 50583
and flie appellee in this case, iuprozne Caurt case no;

^'T'i^e Franklin County Municipal Court orderod my record sealed for the clisr,11'sV^
n ^a^^^;drugru^; charges under case tuo. 2(}11 CRX 50583 in June 2011. Al^vut one ate, li-noved

fros.n Ohio to South Carolina, where I cunently live. Throughcsut the appoa.ls in this
Lase, all mai1 that was sent to my fornier Ohio adcii°ess was forwarded to tny ScrutlZ



^-a.ro^xua aaarress; i tacrc was usuauy au€^^t a woc;x cteja.y cat;nve^ij wn,e-tz auy or tne
cotart documents scat to iny, [Ohio address azid whett I received theiii in South.
Carolina.

N'ly #rial attoeriey for the rceord-seal3tlg application was Andrew Jones N..:.__ I3t
J1z1y201 t, ,Mr: Jones notzfi.eci nze oftlte city's rlctttc;e r; NPppeal toth8 'l:•eic;L D2sit'lc;t
and the deadlitie for- my briei; ifI was going to filc c;t Over the course o#'sever,a:i
eniails with Mr. ,Tones in Septettabet~ 2E}11, he first tol.i .ne he was wiltzng to r^;^st'esent
nie on tlidtt appeat° then he tot.dme lae lxact noexperaen.ce with s^ich apf>eals atid :he
advised nio to look foz°auother appellate a#toi-ney. `I'6en bo tc.>lci rs.ie }]tat he had spoken
with the trial.lttcige and that I did rtot nec.ossat-ily need to respond Lo ttzc appeal by the
city. While I cannot swear to or affirriz<thc truth ofMr. Jones's statements, I cansay
that zTzy email exehanges with him in Septetxlbet' 2011 left rne with the uzlderstanchng
that;lt wasrfot really t1eGessaty for me to do attytl7ti1g 8'egaI`f(ing my appeal.

^ 1VLz^. Jones was no longer ropresentang ine after iepteln.k^er 2011.^.

I l:.ater fottrtd ou.t tbat, thau-gh I won the `I'enth Distt•ict appeal, the city was then
appealing to the Ohio St:tprame C;oiu•t. I emailed 1W. Jojws in October 2012 to ask if
there was soane way to k.ecp nrs,= name from being associated witli the Tenth District
aiid Su.prer-ne Coutt appeals because it was very easy to find this infotmatian with a
simpf d Google search of my na#ne. I did not receive a response fi-citn l1ii^ about this.

6, Sitiee I won the Tenth District appeal witltout having responded, I was atot sure at frst
whether I needed to respond to the Supreme Court appeal.

7 In February 2013, I et^rtailed. Mr. Jones to ask for a refet^^a1, to an appellate attc^r^ciey to
ltelp wath the Sttpzeine Court appeal. He pctinted me to the Columbus Bar
Association.

^ Using the Cotutnbgts Lawyer Finder arzd Lawyer Refetxal Serviee available an fhc
website of the Columbus Bar Associatioi1, I contacted two at€orneys that seemed to
hartd.lo apiaeats by ernail or web fo.rtn. Ida not remember their na.mos and never
recvivQcl a call back:. 4]efk a voi:cetnail for a tttird att-ortxoy I indentilied using those
same sc!-j"tces ota the Coluinbtas Bar A:asocl::ciltin ^vYehstte; I also received no eail back
from that attomey. When I did not aei;F;E +fe a.iiy czllbacks, I decided that becattsc ofthe
na.ttu'e of tny case or becaa,ise I now livetl in another state, no Ohio appella.te attorliey
ivi,old tikely be wtllt.ug to ta.ke ln:y appeat. I did not know what else to dn at that
pQxnt.

At^er receiviiig the city's Suprotne Court brief, it f is.^ to all the ^t^iin^ zec,^^^cfs of
the Tenth District and Supreme C:ou7-t appeals scaif,d becat ise they were ^^o casy to
find attd were harxxirz^g my employment prospects. I filed a"Ivlotion to Seaj" with the
Supreme C:o2ut. It was denied.

:...,-w^..
Vir.hilt^ e I am. not wealthy, throughout this case, 0 s ^^stn und.erstaaz ttag ttiat T have too
tnuc1Y income to ctualify for a putalie defetlde3.'

I solemnly affirrn that all the foregoing facts are 4^e,^j^ ebest af rny persona3

`Tl` lAenti egoin affittavit was solemnly

__ l.- ^ ^ x ° x^ ^• ^^0

Ydarl f1 G. 1" at't$

^af/^^

led d subscribed to in nxy presence on

A-
my COa°rtMiSMit^n rvires

Apri1 14, 202 f
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