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IN THE SUPREME COURT OF OHIO
2013

STATE OF OHIO,

Plaintiff-Appellant,

-vs-

SHARLENE AGUIRRE,

Defendant-Appellee.

Case No. 2013-870
2013-876

On Appeal from the
Franklin County Court
of Appeals, 'Penth
Appellate District

Court of Appeals
Case No. 12AP-415

PLAINTIFT'-APPEI.,LANT'S MOTION TO SUPPLEMENT THE RECORD

The State of Ohio, plaintiff-appellant, respectfully moves this Court to supplement the

record with the Tenth District Court of Appeals' decision rendered in this case on March 5, 2013,

a copy of Avhich is attached. S.Ct.Prac.R. 15.08. The record before this Court does not currently

contain the appellate court's decision rendered in this case, although the record does contain a

copy of the court's decision attached to the Notice of Certified Conflict, as well as tlxe judgment

entry rendered in this case on March 5, 2013 (attached), affirming the judgment of the trial court

"[£jor the reasons stated in the decision." (R. 22) Thus, out of an abundance of caution, the

State respectfully moves this Court to supplement the record with the Tenth District Court of

Appeals'clecision rendered in this case on March 5. 2013.

Respectfully submitted,

RON O'BRIEN 0017245
Prosecuting Attorney

r
Bar ara A. Farnbacher 0036862
Assistant Prosecuting Attorney
373 South Iligh Street-13th Fl.
Columbus, Ohio 43215
614/525-3555
Counsel for Plaintiff-Appellant
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CERTIFICATE OF SERVICE

This is to certify that pursuant to S.Ct.Prac.R. 3.11(A)(1), a copy of the foregoing was

sent by regular U.S. Mail this day, October 11, 2013, to E. Kelly Mihocik, 250 East Broad Street,

Suite 1400, Columbus, Ohio 43215; Counsel for Defeiidant-Appellee.

/; r(

Barbara A. Farnbacher 0036862
Assistant Prosecuting Attorney
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[Cite as State v. 4guiYre, 2013-Ohio-768.1

IN THE COURT OF APPEALS OF OHIO

TENTH APPELI.ATE DISTRICT

State of Ohio,

Plaintiff-Appellant,

V.

Sharlene K. Aguirre,

No. i2AP-415
(C.P.C. No. 12EP-oi-26)

(REGULAR CALENDAR)

Defendant-Appellee.

D E C I S I O N

Rendered on March 5, 2013

Ron O'Brien, Prosecuting Attorney, Barbara A. Fai°nbacher
and Branden J. Albaugh, for appellant.

Timothy Young, Ohio Public Defender, and Jason A. Macke,
for appellee.

APPEAL from the Franklin County Court of Common Pleas

McCORMAC, J.

{¶ 1} The State of Ohio, plaintiff-appellant, is appealing the judgment of the

Franklin County Court of Common Pleas sealing the record of defendant's conviction in

criminal case No. 01CR-72o3 (commonly known as expungement of her record).

{¶ 2} Appellant's assignment of error and issue presented for re-view reads as

follows:

THE TRIAL COURT ERRED WHEN IT GRANTED THE
DEFENDANT'S PREIVMATURELY FILED APPLICATION
FOR EXPUNGEMENT.

{¶ 31 On May 22, 2002, defendant-appellee entered a guilty plea to a single count

of theft, a fourth-degree felony. The parties jointly recommended a term of community

control. On July 9, 2002, the trial court imposed a five-year period of community control

including, among other conditions, the provision that appellee pay $2,ooo in restitution
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to Economy Enterprises and the balance of $32,562.47 restitution to two third-party

insurance companies through the probation department and to pay court costs.

{¶ 4} On January 12, 2012, appellee filed an application for expungement of the

conviction. On February 17, 2012, appellant filed an objection to the application. The

basis of the appellant's objection was that appellee had not fully satisfied her obligation to

pay restitution and court costs and that her application was therefore premature.

Appellee acknowledged that she had not completed payment of the court-ordered

restitution to the two third-party insurance companies.

{¶ S} The trial court held a hearing and found that appellee had completed

payment of all of the conditions of the community control order, but that she had not

completed payment of the third-parry ordered restitution, finding that the balance

remaining for that restitution was $14,152 out of the original amount cif $32,562.47. The

trial court found that appellee's application for expungement should be granted since

more than three years had passed since appellee had completed all of the provisions of

community control. The trial court found that the third-party payments ordered to the

insurance companies should not be a bar to expungement since the court had completely

released appellee from any obligations under the community control provisions other

than completion of the two third-party restitution orders made to liability insurance

companies.

{¶ 61 Appellant argues that all obligations must be taken care of before there is an

eligibility to expunge the record, and that, even though appellee had completed all

obligations owed to the state, she still owed money to the third-party insurers who

obtained their claims by subrogation. Appellant argues that appellee must pay off the

balance of the $32,561 although appellee had commendably paid about 6o percent or

$18,ooo of that amount, despite that probably, at least in part, due to her criminal record

and inability to secure employment that would be as remunerative. To summarize,

appellant asserts that appellee must pay off the balance, wait at least three more years

without having problems before filing her motion for expungement.

{¶ 71 The sentencing court, as part of the community control sanctions, ordered a

$2,000 payment to Economy Enterprises (ivhicli was c}ta:ickly paid, for direct expenses).

The court ordered the balance of the $32,562.47 to be paid as soon as possible to two

third-third party insurance companies.
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{^8} The court considered appellant's present and future ability to pay a fine

and/or financial sanctions and ordered that appellee pay only court costs.

{¶ 9} Community control sanctions provide that "[f]ulfilling the conditions of a

community control sanction does not relieve the offender of a duty to make restitution

under section 2929.28 of the Revised Code." R.C. 2929.25(E).

{¶ 10} When we examine R.C. 2929.28, it refers to misdemeanors, but obviously is

intended to apply to anyone, including appellee, who has completed community control

lATith restitution obligations still owed. The amounts due have been determined, the entity

entitled to restitution obtains a judgment and is entitled to the entire range of options for

execution of the judgment. The entity seelang restitution may be, among others, the

victim or private provider. Some public assistance is offered at a fee for these who may

need it (at the cost of the judgment debtor).

{¶ 1.1} R.C. 2929.28 is silent about expungement. When the appellee has

performed all conditions of community control and is released. from all that control but

still owes restitution, may expungenient apply? That is the issue v,=e must decide.

{¶ 12} The statutory provisions governing conviction expungement are remedial in

nature and must be liberally construed to promote those purposes. State v. Boddie, 170

Ohio App.3d 590, 2007-Ohio-626 (8th Dist). As stated in State v. Wilson, ioth Dist. No.

o6AP-1o6o, 2007-Ohio-8r1, an appellate court reviews a trial court's decision on an

application to seal a record for an abuse of discretion.

{¶ 13} The standard to be applied. in an expungement case is: "[t]he court must

weigll the interest of the public's need to know as against the individual's interest in

having the record sealed, and must liberally construe the statute so as to promote the

legislative purpose of alloNAring expungements." State v. Hilbert, 145 Ohio.App.3d 824,

827 (8th Dist.2001). It is noted that the original expungement provisions have been

amended to provide more liberal relief for expungement: i.e., changing the original

position of only one misdemeanor, wTith certain exceptions, to two misdemeanors, and

allowing expungement of certain types of felony convictions, one of which is the fourth-

degree felony conviction of appellee.

{¶ 14} The trial court inforined appellee at the time he granted the application for

expungement that she remained in debt to these companies and that collection by them

would be a matter between her and the insurance companies and that it was something
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that should be paid. Essentially, the same remedies the creditor now has for collection of

unpaid restitution was available under R.C. 2929.28.

{¶ 15} Appellant argues that the trial court, in essence, amended the community

control provision concerning restitution by excepting a restitution provision from the

requirement that appellee comply Arith all provisions of the community control doctrine.

{¶ 16} We do not believe that to be the case. We believe that the trial court

interpreted the community control provision as it now exists to place victims and private

parties into a state judgment collection agency if they need or choose this remedy. They

can. also use private remedies if they choose.

{¶ 17} We believe that denying expungement is a continued punishment, with no

benefit to a victim or private payer who is owed restitution. The entity who is owed has

the best of both worlds. The judgment debtor can be more likely to obtain a better job and

more likely to have the means to pay the restitution, and the state will provide collection

help.

{!j 18} The Supreme Court of Ohio, in Barker v. State, 62 Ohio St.2d 35 (1980),

determined R.C. 2953.31 et seq. expungement statul.es to be remedial in nature and

subject to liberal construction as mandated by R.C. i.11. The liberal trend has increased

since that time, apparently in a manner that best serves the needs of society. We `tirould

also note that insurance companies are also entitled to use the mandated collection

procedures.

{¶ 19} Appellant's assignment of error is overruled, and the judgment of the

Franklin County Court of Common Pleas is affirmed.

Judgment affirmed.

BRYANT and TYACK, JJ., concur.

McCORALAC, J., retired, of the Tenth Appellate District,
assigned to active duty under authority of Ohio Constitution,
Article IV, Section 6(C).
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State of Ohi'o,

Plaintitf-Appellant,.

V..

Stzarl.ene :iC.. Aguiz..r.°e,

Uefen.danfi~APpeile.e.

Nv.12AP;415.
(C.P.C. No. z-OEP^ax-:>-6)

(.E^EGt.TLAR CALENDAR)

e7.VDl.i.lYt.:l.^YfEN^,l^.l:\..^X

FQr the reasozis Mited in. the decisicin' of this coti:rt rendered. hei.ozi

1d1az:.ffi.^), q-013, appeliant's assignment of eiror is ovezrai:eds azid it is, tl-ie judgi-iient and

oi^:der of this court that the jucigment of the FrankIin Ca.ii:ntv Coiirt of Conimon Pleas zs:

af-tirmed. Costs assessed against appcllan,

1VIcCC;?.R:MAc', J., L R^.'AmT aiid -YMCK, JJ.

Judge. Johh Vt7. Mc+Corznac; z•c>tire.d; a1' tiie.:
Tei3ti-i Appellate District, assigned to ae:ttve:
duty updei• authority of Ohio Cons-0t.ution7
Articlc IV, Section 6(C).
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