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EXPLANATION OF WHY THIS CASE IS A CASE OF
GREAT PUBLIC OR GENERAL INTEREST

The instant case presents a question of such great public interest as would warrant further

review by this Court.

The State of Ohio, by and through the Wood County Prosecuting Attorney, asks this

Court to review the rule of law in Ohio regarding the separation of powers doctrine that grants

discretion to the county prosecutor to proceed with prosecution. In addition, it logically follows

that the same authority would grant him the discretion on use of evidence in the case. The Sixth

District Court of Appeals opinion was contrary to law by determining the State wozzlu' use a

confession to convict Appellee of a charge that carries mandatory prison time when the

interrogating police officers stated he may receive probation. While tlle State agrees that lying to

a defendant to elicit a confession by the use of misstatements of the law is improper, here there

was not a conviction contrary to the statements of the officers. The incorrect implicatiozi leads to

a material alteration of the final analysis of the State's case, and ultimate prejudice because the

prosecutor, pursuant to R.C. 309.08, has final say in the charges brought against a defendant.

If allowed to stand, the decision of the Sixth District would alter the standard of

in.terrogation tactics that police use thousands of time each year and on a daily basis in an effoi-t

to elicit information about a crime. Police officers are allowed to mislead a defendant in their

search for answers, and absent a relied upon misstatement of the law, a confession should stand.

STATEMENT OF WH^' THIS COURT SHOULD ALLOW APPEAL

The case at handrepresents a major injustice by a.reviewing court that if allowed to stand

would set a precedent in which the maniler of police interrogation and prosecutorial discretion

would forever be changed. The Sixth District Court of Appeals improperly has set forth a new

standard in prosecutorial discretion analysis, contrary to the separation of powers doctrine. In
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addition, it made a presumptive assumption that added facts not in the record, then decided the

case upon that prestzm:ption. The determination to charge a defendant lies with the prosecuting

attorney. In this case the ultimate outcome was not decided, as there was no conviction. Here the

proceedings were derived from a suppression hearing, not afinal. conviction. `I'here can be no

misstatement of law if the purported violation has yet to occur. The court of appeals could not

assume how the State may ultimately use a defendant's confession and work backwards to draw

a conclusion of a misstatement of the law. At the tiine of the confession, there was no grand j ury

presentation, final verdict or facts to review about a possible lack of probation. There cannot be

a misstatement of^' the law when there was no charge levied against Appellee when he spoke to

the interrogating officers, nor a final resolution of the case to review if in fact, the officers

mislead him.

STATEMENT OF THE CASE AND FACTS

This case arises from the Wood County Common Pleas Court, Case No. 2011-CR-0519,

suppression hearixtg, in favor of the defendant/Appellee. In the Sixth District C'.ourt of Appeals

Case No. Vt,'D-12-009, the court affirmed the findings of the trial court, and declined the State's

motion for reconsideration. See State v. Rybarczyk, 6th Dist. No. WD-12-009, 2013-Ohio-2943,

2013 Ohio App. LEXIS 2985. The State contends that the ultimate holding of the appellate court

was not in line with Ohio law and further in violation of the duties conferred upon the county

prosecutor in R.C. 309.08 in violation of the separati.on of powers doctrine.

In support of its position on this issue, the appellant, State of Ohio, presents the following

argum:ent.
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A.RGUMENT Il\f SliPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: IT IS A VIOLATION OF
SEPARATION OF POWERS FOR A REVIEWING COURT
TO PRESUMPTIVELY DECIDE THE USE OF EVIDENCE
AND WHETHER OR NOT TO PROCEED WITH
PROSF,CUTION, USURPING THE AUTHORITY OF THE
COUNTY PROSECUTOR.

The court of appeals

In its denial of the State's motion for reconsideration, the 6th District summarized its key

fmding in this case;

In Rybw•ezyk, we held, "It is clear from the record that the combination of

the persistent lies regarding physical evidence linking Appellee to the child an,d.

the threat of prison versus the hope of probation overcaine appellee's free witl and

improperly coerced his confession." The State contends that there was no

evidence of police overreaching in this case because the officers' statements

regarding the possibility of probation were factually accurate. We disagree.

This court has stated, "[a]defendant's will is not overborne simply because he is led to

believe that the governrnent's knowledge of his guilt is greater than it actually is." State v. 13ays,

87 Ohio Si. 3d 15, 23, 1999-Ohio-216, 716 N.E.2d 1126, 1999 Ohio LEXIS 3224 (Ohio 1999),

citing Ledbettei, v. Ed-^t?aNCls (C.A.6, 1994), 35 F.3d 1062, 1070.

The 6th District went on to add:

As we recognized in our decision, appellee was charged wi_th a rape of a

child in violation of R.C. 2907.02(A)(1)(b) and (B), which carries a mandatory

prison term. The state argues that Appellee could have been charged with gross

sexual imposition in violation of R.C. 2907.05(A)(4) or (B), which carries only a

presur.iptioiz of prison. However, R.C. 2907.05(C)(2)(a) provides that for a
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violation of 2907.05(A)(4) or (B), prison is mandatory where there is "[e]vidence

other than the testimony of the victim * * * corroborating the violation." I-lere,

appellee's confession is other evidence that wor.dd have been used to corr°ohorate

the victitn's testimony. (Emphasis added.) 'I'hus, there was no possibility of

probatioil. See State v. Bevly, 10th Dist. No. 12AP-471, 2013-Ohio-1352

(evidence of defendant's conlession was eoi-roborating evidence that mandated a

prison term). Moreover, the officers pressured Appellee by telling him there was

DNA evidence linking hini to the crime. Thus, even under the scenario presented

to Appellee by the officers, probation would not have been an option.

Decision and Judgmeilt, journalized August 27, 2013, page 2-3.

A review of the law of Ohio is clear about the use of non-truths. The use of deceit is

merely `'* ** a factor bearing on voluntariness." State v. Cooey, 46 Ohio St. 3d 20, 27, 544

N.E.2d 895, 1989 Ohio 1_,I;XIS 258 (Ohio 1989), citing, Scdrynidt v. Hewitt (C.A. 3, 1978), 573 F.

2d 794, 801. See Frazier v. Cupp (1969), 394 U.S. 731, 739. Ylowever; the resolution by the

court implies that the State would have used the confession for one possible outcome-

mandatory prison. Rather, the State would be free to use a defendant`s confession as leverage in

a plea negotiation, or other way at a later time. This case was not final, There is no fact in this

case that allows the 6th District to draw the conclusion that the final charge against Appellee was

not going to include probation as a sentencing option.

However, that is the conclusion drawn, to the prejudice of the State, thereby removing the

power to charge as granted by R.C. 309.08. (Revised Code 309.08(A) states, "The prosecuting

attorney may inquire iiito the commission of crimes within the county. The prosecuting attoi-iiey

shall prosecute, on behalf of the state, all complaints, suits, and controversies in which the state
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is a party ***.") Further, this court has clearly set forth the rule of prosecutorial discretion in

State v. La1lar, 95 Ohio St. 3d 181, 192, 2002-Ohio-2128, 767 N.E.2d 166, 2002 Ohio LEXIS

1125 (Ohio 2002), "[t]he decision whether to prosecute a criminal offense is generally left to the

discretion of the prosecutor." Citing United States v. AYnastYong, 517 U.S. at 464, 116 S. Ct.

1480, 134 L. Ed. 2d 687 (1996). See also, Wayte vUazited Stcrtes, 470 U.S. 598, 105 S. Ct.

1524, 84L. Ed. 2d 547 (1985). By doing so, the court violated the separation of powers doctrine

by taking away the prosecutorial discretion in violation of Ohio law.

During direct appeal oral argument, the State was asked about the possibility of a plea

deal that may allow for Appellee to be given probation. The State reiterated that a count of GSI;

in violation of R.C. 2907.05, if proper, would carry that possibility. The 6th District has, in its

denial for Reconsideration, specifically rejected that possibility by quoting R.C.

2907.05(C)(2)(a), which states prison is mandatory where there is other evidence (the confession

by the defendant) than the victim's testirnony. See 2907.05(A)(4) or (B). While the State

agrees, it cannot be said that this is what a jury, or plea agreement would have ultimately found

defendant guilty of. The 6th District cannot determine if there was a misstatement of law made

before a final determination of guilty of those specific sections is found or what the State would

have done.

The cottrt appeals may not presumptively decide the case for the State. It may not

determine, wllat Revised Code Section the State has to charge or what evidence it must use

during the pendency of the case. Th.e 6th District has used reverse logic where the facts do not

allow them to do so, as it has concluded that a confession made to the interrogating afficers---

before presentation to the grand jury-and before the final resolution of the case, was a

misstatement of the law regarding the possibility of a sentence of probation.
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The court of appeals has drawn a conclusion that is contrary to law and in violation of the

separation of powers, to the prejudice of the State. The State's first proposition of law should be

fouzid well-taken.

Proposition of Law 1l7o. Ii: THE COURT OF APPEALS
CANNOT CREATE A RECORD THAT IS NOT
SUPPORTED BY THE FACTS AVAILABLE TO 17'.

The court of appeals stated that the State rvould use appellee's confession to police

officers to convicthim of R.C. 2907.05(A)(4) or (B), under the direction of R.C.

2907.05(C)(2)(a). This would make the police officers representation that probation may be

possible as a resolution, a misstatement of the law. This is not a possible conclusion where the

case was aiever concluded an thus no code section. to compare the appellate court's conclusion to.

A court of appeals is bound by the record before it and may not consider facts extraneous

thereto. Paulin v. .illIidland ?Llut-isal Life Ins. Co., 37 Ohio St. 2d 109, 307 N.E.2d 908. It would

logically follow that the court may not determine what evidence the State "would have used" or

how it would have used it. Those are facts not of the record before it.

This court in Stat-e v. Phillips, 74 Ohio St. 3d 72, 80, 1995-Ohio-171, 656 N.E.2d 643

(:( 995), "A reviewing coitrt can7_iot add matter to the record before it, which was not a part of the

trial coui-ts proceedings, aiid then decide the appeal on the basis of the new matter." Citing State

v. Ishmail, 54 Ohio St. 2d 402, 8 Ohio Op. 3d 405, 377 N.E.2d 500 (1978), paragraph one of the

syllabus. This is what the 6th District did when it made the presumption that the State would us

section (C)(2)(a), to later eonvictAppellee, would then face mandatory prison, when he was told

that the possibility of probation was being considered. Such a result is not proper under Ohio

rules of review.

Because the 6th District used facts not on the record, its decision was contrary to law.
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CONCLUSION

For the reasons discussed above, this case involves a matter of great public interest. The

appellant requests this court accept jurisdiction in this case so that the important issues presented

will be reviewed.

Respectfully submitted,

PAUL A. DOBSON 0064126
Prosecuting Attorney

plnvo^
DAV1D E. ROIVIAKER JR. 0085683
(Counsel of Record)
Assistant Prosecuting Attorney
One Court Ilouse Square
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419-354-9250
dromanc:rco.wood.oh.us

Counsel for Appellant
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Trial CorzeL No. 2011 ORO519

A./' FL Y, S^,'V A AND . ^ ^ ^. A

Decidod: AUG 2 7 2013

!a4* * *

This matter is befom the court on the App-R.;26(A)°^pficatia^ of appeilwif, the

state of CBhio, for reconsideration of our decision in State Y, A,ybczrczyk^ 6th Dist. Wood

No. WD-12M009, 2013-Ohiod2343. In that deczsAan, we affirmed t'he t.riai cout's

,ju. ment grwtis^g appoUee's., Jason Rybarczyk, motion to suppress incriminating

s^^^^ts that he made iz^voluuzfarily. Appe13.ee has filed a response in opposition to the

state's application. For the reasons that foUow, we deny the sfiate's applieWon.

When ruling rn an application for reconsidomt.ion, we, cxamane ¢`ivhetbor the

motion calls to the attention of the wuft an obvious error in its docasion or raises an $wue

2.
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for m iderat^on tsizt 4.eas either not corsidvmd at all or was not f4lly consi€iemd by the

court when it should have 3a^on. (App.R. 26, construed.),t ^'^zttkaew,^ v. Matthews, .^ Olmv

App.3d 140, 450 N.E,2d 278 (1 Oth Dzst:198 T), paragraph two of ttae syll,abus.

In its application, the state argues that the two-pronged basis for our holding was

t<f^ctuaUy xnisundmtood:" In Rybarezyk, we held, "It is clear from the rmmd that ft

combination of the persistont lies regardinZ pitysical evidence Unci^^ ^ppelIee to the

child and the tbxeat of przsozx versus the hope of probation overcame appellee's free will

and improperly ccser^od his confession." Rybarczyk at T 1 S. The state contends that therc

was no evidence, of police overmaching in this csse bcr,ause the afficen' stakments

rogaxd'iiag the possibility of probation were factually ac=ate. We disag=.

As we recognized in our decision, appellee was charged with xapeaf a child in

violation afR...aC. 2907.02(A)(IXb) and. (B), euhia carries amandat^^ prison E.:erm, The

state argues that appi-Iiee could have been charged with gross sexual impos7tion in

vivaa^on of R.C. 2907.05(A)(4) or (B), w}xicizcarTies only a presumption of 'son.

However, R.C. 2907.05(C)(2)(a)provides that for a v?olation oi•R..G. 2907.05(AX4) or

(B), prison is mandatory where there is "je)videnceother tixan the testimony of the victim

ccsrro'bcrafmg the violatiara..'° I-lere, appeliee's confession is other evidence that

would have been used to corroborate the victim's testamany. Thus, thera was no

possibility ofprabation. See State v, Beulyv iOth Dist. Franklzn No. 12A.P-471, 2+613-

Obirs-1352 (evidence ofdei"endant's confessionwas cvmborating evideate that

mandated a prison fam). Ivlorcrsver, the viTicers pmst.ztef appeiioc by tellirag him there

2.
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was DNA eAtienoe tbWrs.g him to the misne>. lbus, even un,derft scenario p me W to

appellee by the offlcet°s, probation would not hav^ been an opt€cn. As discussedat length

in our dr-cisirsn,

Where an accused's decision to speak was motivated by police

officers' statcments constituting "dimet or indirect promises" of Iesa.i=cy Cx

benefit and other ropreseratations regarding the possibility of probation

which were m:Tsstatements of the law, bis fncrizninating statements, not

being fively s^:.^-ff determ;ined, were improMiy inducecl, "snvolurttary axael

ftuidmissjblc as smatfierc+f law. R,ybarczyk at 13, qraotztxg S°tate v.

Arrzngton, 14 Ohio App.3d 111, 470 N.E.2d 211(6th Dist 1984), pam ; ..h

two of tYae syllabus;

Attematively, the mte argues that even if the offic-ers' conduct was coercive,

appellee's confession was zaomcthoims vQlurrtrtaty under the totahty of the cicaggrrmsuxaces;

However, we fu.Uy considered this issue in our d.eciszozz, and the state has not caleci to

our at=flon an obvious error. Instead, tbestat^ merely disagreeses %ith our miclusiong

whie,ix is nota€ proper reason to grant an application for reconsideradoi•z. State v. Owexty,

112 Ohio App.3d 334, 336,678 I^.E.2ci 956 (1 xth Dxst,2996) ("An applicadoa for

reconsideration is not designed for usc in inst;a2^^s where a party simply disagrees with

the conclusions a,eachet3: eLrzd the)agac used by an appellate court.").

Accordingly, upon due consiciemtiori, the state's application for reconsid doti is

denied.

3.
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