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Notice of Appeal of Appellants
Hitachi Medical S sy terns Aznerica, Inc. aiid HMSA Proberties LLC

Appellants, Hitachi Medical Systems America, Inc. and HMSA Properties LLC, hereby

give notice of appeal to the Supreme Court of Ohio from the Decision and Order of the Ohio

Board of Tax Appeals entered in Ohio Board of Tax Appeals Case No. 2009-1576 on Septeniber

16, 2013. A copy of the Decision appealed from is attached hereto.

Claimed Errors Being Raised on Appeal

Assignment of Error No. 1

The Board of Tax Appeals ( the "Board" or "BTA") erred in affirming the Decision of the

Tax Commissioner dismissing the Application for Tax Exemption on the grounds that it was not

"filed by" the fee title owner of the subject property, HMSA Properties LLC, btit was instead

"filed by" Hitachi Medical Systems America, Inc., which was listed as the "applicant," because:

A. The Application was filed by the "owner" of the subject real property, in that the

application was signed by Richard A. Kurz, an officer and/or authorized representative of HMSA

Properties LLC ar2ci of Hitachi Medical Systems America, Inc., the sole member of HMSA

Properties LLC;

B. HMSA Properties LLC is a single-member limited liability company that is

wholly owned by Hitachi Medical Systems Ar.nerica, Inc. HMSA Properties LLC, as a single

member limited liability company, is therefore a disregarded entity for federal and state income

tax purposes and all of its property is deemed at law to be owned by its sole member, Hitachi

Medical Systems America, Inc. for such purposes. Hence, the Application was filed by the

owner of the subject real property;
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C. Accordin^ to R.C. 1705.24, HMSA Properties LLC, as a member-managed

limited liability company, can only act through its sole member, Hitachi Medical Systems

America, In.c. In addition, pursuant to R.C. 1705.25(A)(1), Hitachi Medical Systems America,

Inc. "is an agent of the company for the purpose of its business," and all of its actions "inehtding

the execution in the company name of an instrument for apparently carrying on in the usual way

the business of the company binds the company." Therefore, for this reason, the Application was

filed by the owner of the subject real property;

D. Hitachi Medical Systems America, Inc. and HMSA Properties LLC share the

same address, telephone and fax numbers. Both entities were expressly named in the

Application, bothparticipa.ted in the application process and both received all notices relating to

the Application;

E. Nothing in R.C. 5715.27(A), or in R.C. 5709.61 - .69, in Ohio Adm. Code 122:4-

1 or in any other rule applicable to the enterprise zone program requires that the name of the

record title owner be listed on the first page of the Tax Commissioner's DTE Form 24

Application; and

F. The Decision of the Board affirming Tax Commissioner's Final T3etermination

adopts a hyper-technical interpretation of R.C. 5715.27(,A) which, under the circumstances of

this case, serves no legitimate public purpose.

Assignment of Error No. 2

The Board erred in holding that the list of entities specifically identified in R.C.

5715.27(A) as parties who may file a tax exemption application is exhaustive, where the

amendment to that section was adopted by the General Assembly in Sub. H.B. 160 (127th

General Assembly) in direct response to this Court's decision in Performing Arts School of
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Metro Toledo and was intended to widen the pool of persons wlio rnay file exemption

applications. See Zoledo Pub. Sclaools Bd. of Ecln. v. Luccis County Bd. of Revision, 124 Ohio

St.3d 490, 2010-Ohio-253, 924 N.E,2d 345, 126.

Assignment of Error No. 3

The Board's reliance on the Bd. of F,dn. Of the Columbus City School Dist. and the

Performing Arts School of'Nletropolitan Toledo cases, cited in the Decision and Order appealed

from, was misplaced because:

A. 'Those cases relate to applications for a charitable or educational use property tax

exemption, a benefit which can only be conferred by the State, while this case involves

enterprise zone abatement which can only be awarded by the City of Twinsburg and the County

of Summit in response to an application by the enterprise requesting the City and County to grant

such abatement. The DTE Form 24 process was not such an application; rather that form was

more of a ministerial step to implement the award of enterprise zone abatement that had already

granted by the local authorities;

B. Enterprise zone abatement under R.C. 5709.61-.69 is available to any eligible

"enterprise" wishing to enter into an abatement agreement with a board of county

commissioners, and is broadly defined by statute to include any form of business organization.

An "enterprise" eligible for enterprise zone abatement is not limited by R.C. 5709.61 to the

"owner" of the real property;

C. The entities identified as "applicant" and "owner" in the Performing Arts School

of Nletropolitan Toledo case were unrelated entities linked only through. a lessor-lessee

relationship. Til that case, the actioils of one entity was not tantamount to the actions of the other

entity; andlor4



D. The strict interpretation of the word "owner" in the 2004 Pe^Jarming Arts School

of Metropolitan Toledo case and in the 2005 Bd. of Edn. Of tFte Columbus City School Dist. case

was implicitly rejected by the Ohio General Assembly in 2008 by its enactrnent of Stib. H.B.

160, which act expanded the scope of entities that can file an exemption application.

Assignment of Error No. 4

The Decision and Order of the Board was unreasonable, erroneous and/or unlawful for

the reasons set forth above.

Assignment of Error No. 5

The Decision a7id Order of the Board ignores the intent of tl-ie private and governmental

parties to the enterprise zone agreement and is unreasonable, erroneous and/or unlawful.

Assignnient of Error No. 6

The Decision and Order of the Board is contrary to R.C. 5709.671, which statute

expresses the General Assembly's policy of encouraging political subdivisions to create

enterprise zones for the purpose of creating and retaining new jobs.

Assignnient of Error No. 7

The Decision and Order of the Board is against the manifest weight of the evidence.

Assignment of Error No. 8

The Decision and Order of the Board is arbitrary and capricious and m.anifestly

inequitable.

Assigntnent of Error No. 9

The Board erred in concluding that R.C. 5715.27(A) sets forth an exclusive list of

persons authorized to file a tax exemption application.
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Assignment of Error No. 10

The Decision and Order of the Board and its interpretation of R.C. 5715.27 violates

Appellants' right of "equal protection" under Article 1, Section 2, and Article II, Section 26,

Ohio Constitution and the Fourteenth Amendment to the U.S. Constitution, Section 1, because:

A. The Board's interpretation of R.C. 5715.27 discriminates, without any rational

basis for doing so, between different types of entities that act as the sole member of a limited

liability company which is the fee title owner, namely, a,for-profit entity such as Hitachi Medical

Systems America, Inc. (which the Board determined has yzo right under R.C. 5715.27 to file an

application for tax exemption in its own name) and a noaz profit entity (which is expressly

permitted by R.C. 5701.14 to file an application in its own name); and

B. R.C. 5715.27 discriminates, without any rational basis for doing so, between, on

the one hand, an owner, a vendee in possession under a purchase agreement or land contract, the

beneficiary of a tx-tzst and a lessee for an initial term of not less than thirty years - all of which are

permitted to file an application for tax exemption - and, on the other hand, the sole member of a

member-managed liniited liability company which, according to the Board, is not entitled file

such an application.

Respectfull submitted, ^

Biag a(Bill . Gagl" o(Reg. # 0021007),
Counsel of ecord
and Alyson Terrell(Reg. #0082271)
Ulmer & Berne LLP
Skylight Office Tower, Suite I100
1660 West 2nd Street
Cleveland, OH 44113
(216) 583-7046
(216) 583-7047 (Fax)
E-mail: b gaglianc^ C? «Imer.com
Attorneys for Appellants
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Certificate of Service

I certify that a copy of this Notice of Appeal was sent by certified U.S. mail to Appeltee,
Tax Commissioner of Ohio, 30 East Broad Street, 22"d Floor, Columbus, Ohio 44035, and to
Daniel W. Fausey, Assistant Ohio Attorney General, counsel for Tax Conitnissioner, 30 East
Broad Street, 25 `l' Floor, Colunibus, Ohio 43215, and to Appellee, Summit County Fiscal
Officer, 175 South Main Street, Akron, Ohio 44308, and Sherri Bevan Walsh, Summit County
Prosecutor, counsel for Summit County Fiscal Officer, 53 University Avenue, 6`h Floor, Akron,
Ohio 44308, on October 16, 2013.

Biagio (Bif) J. Gagli o(Reg. # 0021007),
Counsel of Record
and Alyson Terrell (Reg. ##0082271)
Ulmer & 3erne LLP
Attorneysfor Appellants
Hitachi Medical Systems America, Inc. and
HMSA Properties LLC
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OHIO 130ARD OFTAX APPEALS

liitachi Medical Systems An, erica, Izae, and
I-IMSA .Proaercies LLC,

Vs.

Richard A. €,wvin, Tax C;orrtinissivner
uf'£7hioy

AppeI1ee.

f133^EAItANC'ES;

!'or the hppellants

I,tsr tiic:hppet1ee
€'t3:C C1}ilIl?:fss10w'8'

f.-'ritcred -XP 16 2M

CASE No, 2009• i 576

E RE A r', P ?.() P E <<ZY TA X
1E :X;N" P `T:'i (J"N)

DECIS^ON AND ORDER

t1liner & Bes•sze Li;#)
I3i111. {iagtiarasr
1660 Wcs€ 2",,Strec,t. Suite I 3 oo
Cleveland, Ohio 4.11 33

Mia!}aei DeWine
Attrsrctey (at;rieral of O1tfa
Daniel W. Faatsey
Assistant 1kitomt^y Cae;itc:rat
30 Cast Broad Street, 25tl-t Floor
Co1umbus, Ohio 432 15

Mr. Wiiliamsun, tvjr, Johren,dt, and Mr. €-Iarhaxger c:oncezr,

€^nu^tcr is before the ;^oarci nt`C'ax Appeals upon a notice of appeal

t^(c^d by <ip{^^:Ixar^ts I-fit^chi Medical .`^^rstci^s America, Inc. (`£1-^itachi'') and a^MSA

Properties LLC (,°I-INfSA"). Appellants appeal tz~om a final cfctertnin.atiun of the Tax

C:om€-q€ss'zaner, ir^ which the eommissioricr dismissed fiitachi's 2L,piiuaciasr for exemption

ofreaf property frotr€ taxation, This irzatter is submitted to the board upon the appe8iartts'

notice of appeal, the stattitory transcript certificd to this board by the Tax

CrciMznissi0fler, the record of the hearing before this board <ind zhe bri-efs of

counsel,



t
In his iinal determination, the Tax Cofnmissioner suznmarii-ed the issue,

now currently before this board, as follows:

,:I'his a.pplicativn was tiled by Hitachi IMedical Syst,estis
America, lns;;, a tcar profit corporatian. According to the
ilimitcd Warraiitv Deed, HMSA Pra,pertics, LLC acquiree
title to the subject property on October 5, 2004, "i"hcrc is no
cN i&;ncc that title was subsequently transferred to Hitachi
t,I: ci'scal Systems America, Inc. or that ititac^°^i Medical
;;, ^r >:ns America, tnc, held title to the su:bjcci property at

4ione this application was ti(ed on October 27, 2006:

",The applicant lias requested that the subs;::t property be
exempt from real property taxation pursuan:t to R.C.
5?09.63< based on an enterprise zonc agreement between the
{ itv of "1"wxnsburg, the County of Suminit, I litachi Medical
Systems America, lnp. and Alairis Propcrties, i.l.,C cxecutc:d
on June 30. 20134. *:** Resolution No. 2006-509 makes it
^;tdar that Hitachi Medical Systems Ainerica< Inc. and
[IMSA S'roperties, LLC are scparate cr:titics. ResoIt3.tzdn
No. 2006-509; which was adopted atter the subject
c cetnption ^^pplication. was tiled, amends tixc Griterprzse zonc.
^^^eemerat by trarsferring the real property ta\ incentive
iYom Alairis Properties, LLC to HMSA Propcrties, C.I.:.C.

. 'The express td.ng3iage of the statute JR.(;. 57I5.27(A)J
permits only an owrter to apply for exemption from real
property taxatian. ^ ^* Therefore, 1-litachi Medical Systems
Am.ecica, Inc, was not authorized under R.C. 571 5.27{A} to
file this application Îor eYerription. Sincc l-l ►tacha Meclica,
:avstcrns Ainerica. Inc. has not met the procedural
rcquirerne nts o1`ti3c statute, tlien the Tax Commissioner does
not have jurisdiction to consider this application," S.`I", at I ri

ln the notice of appeal fiiled with this board, appellants further elabdrated

upon the instant facts, stating in pertinent part:

"A. 'T'he Application was fileci by the owner' of the
Property, in that the application was signed by Richard A.
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}' .:-z, :ui officer andlor authorized represcntative of HMSA
LLC and of Hitachi Med'zc.aI Systems America:,

irtc.

B. i•^MSA Properties LLC is a single-member limited
liability company which is wholly awtied by Hitachi
Medical Systems America, HMSA, Properties LI,,L", as a
single member limited liability company, is a disregarded
c;ntitv for federal and state income tax purposes and all
properey of that limited liability company is dcemed €he
property of its sole iu.erriher, Hitachi Medical Systems
America, Inc. *** Therekore, the Application was i:iicd by
the Owner of the Property.

..C. IIMSA Properties LLC, as a mernber-i-ianagei limited
liabiiity company, can only act through its sole mcmber,
i'itac:hi Ntedical Systems America, Inc. rYce Ohio Revised
C.;dc Sectian 1705.24. Moreover, Section i 705.25(A)(1)
pr ;°vides that `cvery member is an agent of tiio corr€pany for
the iaurprsse of its business and the act of eve:ry meinber.
in.;:luding the execution in the company iiarne ot atl
itistrument for apparently carrying on in the fistiaal way the
hu'sEness of the cdmpaiZ y binds the Gorripar.y,...' "i'hercfare;
4hc. A^.^pliLa.tion was tiled by the Owner of th .P^^ pleay.

^. Ilitachi Medical Systems America, Ine. and HMSA
3'ropertics LLC share the same address; EeIc;phone and fax
sztiinhcr. I3oth e:ntities are expressly i7arrted in the
Application, both participated in the applicatzon proeess,
both received all notices relating to the ApplicatFati and both
kvcre represented in cozinectibn with the grant at` Entezprise:
:?one abatement by the City of Tdvaiisburg and Cotinty of
Sumxnit. Triis is not a case where one party acted withdut
tlie k;low1e.-i re, ,:onsent or authority of the other party.
Morcc.vcr, the City of"twinsburg and the County of Summit
are supportivc of the Ent:erprise Zone abatement granted
with respect to this Property. ***

:,1:;. Nothing in Ohio Revised Code Section 5715.27(A) or in
Sectio.ns 5709.51 - 69 (deaiing with k^fnterprise Zane
abatement) or in Ohio Adruinistrativc Code Chapter I22:4-1
or in any other rules applicable to the en.terprise zone
program reqziires that the name of the record title owner be
listed on the fir:x page o.fthe O'rE Form 24 applica,tion, ***
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.i; 'i"rie '1°ax Corrarnissioner's Final Determination adopts a
hyper tct:hnical interpretation nrC)Iiio Revised Code Sectic?n
5715.? ?(^) which, under the circutnstances described
above„ serves no iegitirnate public purpose." Notice ot

Appeal at 2-3. (Emphasis sic.)

It is I iitachi's position that "[C1hc decisiori of Lhe'4'ax Commissioiier, based

on an inrlexible a iid: untenable interpretation of §5715.27 which serves no 4egitialate

public purpose -,,ivcn the specikzc facts of this case, #Iies, in the face of tiie public policy of

the State of 0hxca und must be ruversed:"' [3rict at 20, ;;pu•citicaily, Hitachi contcaads that

^ ilraxii a tax standpoint, I iMSA *** does not exis^€. ^^* The real estate taxes ur the

property arc paid by its au(e s^icmbar. tiitaetii *k*: depreciation on ttie property is

deducted by Hitachi '^**^ insurance on the property is cicd.ucted by Ftitat;hi ***, and it

was Hitachi *#" that entered into the enterprise zqnc: agreement with the City of

'Fwinsburg and Summit County in June of 20K *** iiMSA *** has no o^.^icers or

ciircctcars. "*# ats sole iiacmber is E-ittachi *** which directs and takes action on behalf of

tfMSA i3rict'tiit :3.

I litachi contctids that its t:lirag of the c:xt;{zipiiork application was tiiade "ort

beh,'f ot" the tee owner, i iR. a€ 7: it cutnpleted the cxc;rnptaon application, however,

itself as t^ie applient. "t`Iie issut for the board is iiot -whethe.r Hitachi could act or,iisting

hchaltot HMSA, it is whether Hitachi could property agipiyfvr the subject exemptiOn.

ia ctf,&fn, ctf'1J7e.Ca=a(n?:hus City Scf2oul Dist. v. Wlikirzs, 1416 Ohio SQd

200, 2005-Ohio-4556, ^, l0, the court held that '`[tjhe requirements tor fitirzg an

appiication for rcal-property tax exemption are foLxtid in R.C. 57 i5:27(A),' whzch

.('he versiun uf It,C. 571517(.A) app€icab{e so the instant i-aatter, by virtue af'unic;ififcd :anguage
contained in 11.€3. 160, offectivc June 20, 2008, provided:
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provides that .the oi+?ner of arzy property inay file stn aPplioai:€Qn with the tax

conimissionerr. on ;orms prescrikzed by the cc^^-nmissxoner, requestisig that such propert;r

be exempted troiTi taxation (Emphasis added.) In Per,rQrmirrg Arts [School of.lvletrn.

Tolt,>€fo, Inc v. Wilkit7s, 104 Ohio St.3d 284, 2004rUftio-63891, we found that iite word

`ownQr' as usec" in R,C. 5"115:27 `refers only to a legal title holder of the rcal property for

which a tax exe^pfion is sotight.' Id. at paragraph otie nf'the syllabus.i' Further, ti!e court

went on:

.`'i'1"}e holder of the legal title and the owner of the property
stJr tl€e. purpose t,(' tiling ttn application for c:xettiption under
R.(". 5715.277 is 'Columbt.is State Co;llanun€ty Cc>llege
i7€stric,t, '1'rtastee.' '["he apolicant liiietg the application for
dxemption ►n this cast:, 'f.;olumbus State Community
College District,' xvas not the owrtcr of t1ie property and
therefore lacked standing to petition the 'i^ax Commissioner
'or t*.xLniptitin unclc;r R.C. 5 7 15.27. Id. atliI'-),

"1'lic court lielcf that a``t€Yreshold eluestic3tY whcrt t;onsidering an application l'or exemption

liFed titad4r R.C. 5715,27 is whether the applicant has qtatadino." Id, at ^9: It went on to

concltt(Je that €lie applicant for ext.ptioii, C;olumlaus Staw Community College District,

constituted a ditterent legal entity til.arn the actual deeded owner; Colurribtts State

Cotnmunity Coliegw Distriet, trustee; 4indas such, the %p ;:c<i:tt did not have standing to

apply t`or an exeiiiptiors. '1"hus, the l"aibure to list the complete name of the applicant,

aiboit by ejne ,vcar•d, changed the nature and corporate identity of the applicant and.

rendered the exemption application in question ripe for clisiiitssal.

..i:xcept as provided in section 3735:67 oE'the Reviscd Code, the avaner; a
vendee in possess'son under a pure(iase agreement or a land coritract, the
b3:neticiary of a trusE, or a lessee for an initiai terrra oE not less than thirty
yc;ars of any nroperty may fife an application with. 'ihe tax eommissioater,
:sn forms prescribed by the coEnmis:;ioner, reqRU;sting that sttt;h pr4perty i•,e
,^xWrraptcc# from taxation a3i*d that tzxes, intcrest and penalties be rerrsitted as
proSridecl in divisioai (C) of set;tief; 5713.08 of the Revised Code:"
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I ierein, Hitachi, a corporation, is listed as the appiicant on the

exemption apptication, H^SA, howeve.r; the owraer of the subject prop:eriy, is a

different legal entity, a limited liability company, which appellants argue is also a

disregarded entity ror income tax puzpases, As this board has held previously, the

fact that the owner is a disregarded entity "does not change the fact that the

wppellarxt is a legal entity scparatc and apart iroin its sole mcn3ixer ***.,, I'r:rnus at

Second ilverxzce, LLC v. Wilkins (Nov. 30, 2010), 131 A No. 2006wM- l 0b9,

tinre;.ported at :3, 1 lit4chi and HIvISA are not atic and the same entity. 'fhe Supreme

Court has held that only the owner can apply for exemption and Hitachi Nvas not the

owner: theretore,- Ilitach;i did not have standing to apply i`or the exemption ^incier

consideratiai3

Appellants also contend that tlze corn.missirrner's action^ Qonstitute

"the taking of property without due process" and a vzolation ot'thc taxpayers' eqUal

protection rights. While the Ohio Supcerne Court has authorized this board to

accept cvidcnce on constitutional points, it has clearly itaied that wc have no

jurisdiction to decide constitutional claicns. Clovelcand Gear Co, v. Limbach (1988),

35 Ohio St.3ci 229; MC1 Telecommunications Corp. v: l.im.buch (1994), 68 Ohio

4t.3d 195, 198: 'I'hercfore4 we acknowledge appellants' constitutional claims, but

make no finding in r dhLion thereto,

'fh^ Board of Tax Appeals has no express or implied equity

jurisdictian. ^,̂ `otumbta Southern .Liimber Ccr. v: Peck (1953), 159 Ohio St. 564, As
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