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In The
SUPREME COURT OF OHIO

The Kroger Company, et al,,

Appellants,

V.

Public [Jtilities Commission of Ohio,

Appellee,

and

Ohio Power Company,

Cross-Appellant.

Case No. 13-521

On appeal from the Public Utilities
Commission of Ohio, Case Nos. 11 -346-
EL-SSO, Case No. 11-348-EL-SSO,
Case No. I 1-349-EL-AA..M, and 11-35()-
EL-AAM, In the Matter of the
Application of Columbus Southe.rra
Power CoJnpany and Ohio Power
Coanpanyfor Authoritv to Establish a
Standard Service Offer Pursuant to
§4928.143, Ohio Rev. Code, in the P"orrn
of an Electric Security Plan, et al.

SECOND MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

I1 Y 1 ROD NTCTION

Senate BiI13, enacted in 1999 to restructure Ohio's electric industry by changing

the way customers shop for electricity, provided for a five-year market development

period. During this time, electric rates were frozen to allow a competitive retail rYxarket to

develop. The market did not develop within those five years, nor has it yet fully devel-

oped. As the end of S.B. 3's market development period neared, there was a growing

concern that an immediate shift to market-based rates in 2006 would not be in the best

interest of customers. To minimize the effects of rate "sticker shock." and transition cus-

tomers to market-based rates, the Public Utilities Commission of Ohio ("Commission")



worked with Ohio's electric utilities to develop rate stabilization plans. The rate stabili-

zation plans eliminated market uncertainty and provided customers with stable rates,

Most of these plans expired at the end of 2008.

In 2008, the Ohio General Assembly passed Senate Bill 221 to keep electric rates

stable going forward, create jobs, implement energy efficiency, and expand Ohio's alter-

native energy industry. S.B. 221 outlined alternative paths for electric utilities to imple-

ment different forms of market-based pricing.

This is AEP Ohio's second Electric Security Plan ("ESP") case. The Commission

approved the proposed ESP, with modifications, finding that the plan provides rate sta-

bility for customers, revenue certainty for the Company, and facilitates a transition to

market. This plan marks a significant milestone in the ongoing transition to market, and

should be affirmed.

STATEMENT OF THE FACTS AND CASE

The facts and procedural state of the case have been adequately set forth in the

multiple other statements filed in this case. The Commission specifically adopts the

Statement of Facts as set forth by Cross-Appellant/Appellee AEP Ohio.
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ARGUMENT

Proposition of Law No. I.

When considering whether an ESP is more favorable than an MRO,
the Commission is not boiind to a "strict price comparison" and "must
consider more than price" in determining vvhether the ESP should be
approved. In re Columbus S. Power Co., 128 Ohio St.3d 402, 2011-
Ohio-958, ¶ 27; R.C. 4928.143(C)(1), App. at 22.'

A. The record shows that the ESP was more favorable in the
aggregate than the MRO. [FES 1(1)]

When examining a proposed ESP, the Commission must consider all the potential

benefits of the plan, both quantitative and qualitative. In re Columbus S. Power Co., 128

Ohio St.3d 402, 2011-Ohio-95 8,'(( 27 ("[I]n evaluating the favorability of a plan, the stat-

ute instructs the commission to consider `pricing and all other terms and conditions.'

Thus, the commission must consider more than price in determining whether an electric

securaty plan should be Yvradied.") citing R.C. 4928.143(C)(1) ( emphasis added).

Quantitative benefits relate to "pricing" or the "costs" of the plan and can be assigned a

specific dollar value. Qualitative benefits, by their very nature, cannot. The Commission

References to appellee's appendix attached to this brief are denoted "App, at
references to appellee's supplement are denoted "Supp, at references to the

appendix of appellant Industrial Energy Users-Ohio (filed August 12, 2013) are denoted
"IEU App. at ____;" references to the Supplement to the merit brief of appellant Industrial
Energy Users-Ohio (filed August 12, 2013) are denoted IEU "Supp. at _."



must consider whether certain aspects ol'the ESP are valuable and help further the policy

goals of R.L. 4928.02, even if these aspects cannot be quantified.2

In this case, the ESP was found to be more favorable in the aggregate than a Mar-

ket-Rate Offer ("MRO"). In the Matter of the Application of Columbus Southern Power

Company and Ohio Power Companyfor Authority to Establish a Standard Service Offer

Pztrsuant to 4928.143, Ohio Rev. Code, in the Form of an Electric Security Plon, Case

Nos. 11-346-EI,-SSO, et al. ("ESP 2 Case") (Opinion and Order at 77) (Aug. 8, 2012),

IEU App. at 100. The ESP had numerous qualitative benefits that furthered the goals of

R.C. 4928.02. Id. at 75-77, IEU App. at 98-100; ESP 2 Case (Entry on Rehearing at 9-

12) (Jan. 30, 2013), IEU App. at 115-118. The qualitative benefits of the ESP, which are

not available under an MRO, include:

• Meeting the General Assembly's goal of moving AEP Ohio to competitive mar-
ket-based prices within just two and a half years. ESP 2 Case (Opinion and Order
at 76) (Aug. 8, 2012), IEU App. at 99; see R.C. 4928.02(B), (C), (G), App. at 12,
12, 13.

• Accelerating AEP Ohio's energy-only auctions that enable customers to take

advantage of competitive market-based energy prices more quickly than customers
would be able to under an MRO. ESP 2 Case (Opinion and Order at 76) (Aug. 8,
2012); IEU App. at 99; see R,C. 4928.02 (B), (C), (G), App. at 12, 12, 13.

• Ensuring that AEP Ohio will continue successful distribution-related programs
that have improved service, safety and reliability on AEP Ohio's system and

The Commission stated that its decision was "guided by the policies established
by the General Assembly in Section 4928.02, Revised Code..." EV 2 Ccrse (Opinion
and Order at 13) (Aug. 8, 2012), IEU App. at 36; see also R.C. 4928.06 ("Beginning on
the starting date of competitive retail electric service, the public utilities commission shall
ensure that the policy specified in section 4928.02 of the Revised Code is effectuated,"), .
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helped modernize its system. ESP 2 Case (Opinion and Order at 76) (Aug. 8,
2012); IEtJ App. at 99; see R.C. 4928.02(A), (D), App. at 12, 12.

• Providing price certainty for customers by freezing base generation rates until
rates are established through a competitive bidding process. ESP 2 Case (Opinion
and Order at 7, 15-16, 76) (Aug. 8, 2012), IEU App. at 30, 38-39, 99; ESP 2 Case
(Entry on Rehearing at 36-37) (Jan. 30, 2013), IEU App. at 142-143; see
R.C. 4928.02(A), App. at 12.

• Reducing the impacts of potential rate increases by establishing a 12% cap on cus-
tomer rate increases. ESP 2 Case (Opinion and Order at 70) (Aug. 8, 2012), IEU
App, at 9.; ESP 2 Case (Entry on Rehearing at 11, 40) (Jan. 30, 2013), IEU App.
at 117146; see R.C. 4928.02(A), App. at 12.

FES and IEU dispute whether the record supports the Commission's determination

that these qualitative benefits of the ESP make it more favorable than an MRO. This is a

question of fact. This Court has stated on numerous occasions that it "will not second-

guess the Commission on questions of fact absent" a showing that "the Commission's

findings...are manifestly against the weight of evidence." Consumers ' Counsel v. Pub.

L'til. Cornrn'tz, 1.14 Ohio St.3d 340, 2007-Ohio-4276, 1^,i 29; and .Neiv Par v. Pub. Util.

Cmm'n, 98 Ohio St.3d 277, 2002-Ohio-7245, ^i 17 ("[A]ppellants are requesting that the

court examine and weigh the evidence contained in a record of over 1100 pages of testi-

mony arid thousands of pages of exhibits. It is clear from the order that the coinmission

carefully and thoroughly considered the evidence before it. We hereby decline to review

and weigh that evidence anew...'°)

The Commission fully explained why it believed the qualitative benefits of the

ESP made it more favorable than the1VIRO in its decision. ESP 2 Case (Opinion and

Order at 75-77) (Aug. 8, 2012), IEU App, at 98-100; ESP 2 Case (Entry on Rehearing at



9-12) (Jan. 30, 2013), IEU App. at 115-118. The record shows that the Commission's

decision comports with R.C. 4928.143(C)(1) and that the qualitative benefits of the ESP

further the policy goals of R.C. 4928.02. Consumers' Counsel v. Pub. Util. Comm'n, 125

Ohio St.3d 57, 2010-Ohio-134, 1:139-40 (""I'he General Assembly left it to the commis-

sion to determine how best to carry out the state's policy goals...")

B. The ESP will allow AEP Ohio to quickly move to competi-
tive market-based pricing, which is a goal of the General
Assembly.

1. Various parties, including FES, supported moving
AEP Ohio to competitive market-based pricing
faster. [FES 1(2)(b)]

One of the most significant qualitative benefits of the ESP is AEP Ohio's expe-

dited move to market-based pricing. ESP 2 Case (Opinion and Order at 3 8-40, 76) (Aug.

8, 2012), IEU App. at 61-63; ESP 2 Case (Entry on Rehearing at 10-12) (Jan. 30, 2013),

IEU App. at 116-118. The General Assembly has mandated competition and AEP Ohio

agreed to shift its business structure towards fully competitive, market-based generation

prices within an expedited two-and-a-half year period. ESP 2 Cuse (Opinion and Order

at 38) (Aug. 8, 2012), IEU App, at 61. A number of parties, including FES, testified that

allowing AEP Ohio to move to market more quickly was a plus.3 AEP Ohio agreed to

ESP 2 Case (Direct "I'estimony of Rodney Frame at 3, 32) (May 4, 2012) ("Frame
Testimony"), Supp. at 35, 38; Id. (Direct Testimony of Teresa Ringenbach at 3) (May 4,
2012), Supp, at 40; Id. (I?irect Testimony of David Fein at 8, 14-15) (May 4, 2012),
Supp, at 31, 32-33; Id. (Direct Testiznony of Salil Pradhan at 3) (May 4, 2(112), Supp, at
40; ESP 2 Case (Opinion and Order at 38-39) (Aug. 8, 2012), IEU App, at 61-62.
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make several major, complex structural changes - such as transferring ownership of its

generation assets and terminating its Pool Agreernent4 - in order to move to 100% mar-

ket-based generation prices. Id. at 7, 38, IEU App. at 30, bl. AEP Ohio's agreement to

move to full competition in two and a half years was voluntary and could only happen in

an ESP. Id. at 38-40, 76, IEU app. at 61-63, 99.

2. AEP Ohio's expected move to market-based prices
would not be possible under an MRO. [FES
1(2)(b), IEU 1(2)(b)l

FES claims that moving AEP Ohio to market in just two and a half years is not a

benefit of the ESP. IEU Merit Brief at 11-12. FES is wrong. Under an MRO, this move

would take at least six years except in certain rare circumstances, none of which are pre-

sent here.5 Although FES claims that AEP Ohio could "be at 100% market prices by

2015" under an MRO, this argument is based upon an incorrect premise. FES Merit

Brief at 12. FES bases this argument on AEP Ohio witness Thomas' testimony. Id. But

the Commission stated in its Opinion and Order that it was applying the MRO blending

percentages specified in R.C. 4928.142(D) and not those proposed by AEP Ohio witness

The Pool Agreement is an agreement among AEP Ohio and some of its affiliate
utilities that governs generation sales and interconnected operations between AEP Ohio
and its affiliates for decades. Frame T'esrirnony at 4-5, Supp. at 36-37.

R.C. 4928.142(D) describes the blending percentages required under an MRO,
Under R.C 4928.142(E), the Commission may alter the blending percentages after the
second year of an MR.O only if it needs to "mitigate any effect of an abrupt or significant
price change in the electric distribution utilitv's standard service offer...." ESP 2 Case
(Entry on Rehearing at 12) (Jan. 30, 2013), IEU App. at 118.
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Thomas. ES'P 2 Case (Opinion and Order at 75) (Aug. 8, 2012), IEU App. at 98;

Consumers' Counsel v. Pub. Util, Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, T,1 69

("Due deference should be given to statutory interpretations by an agency that has accu-

mulated substantial expertise and to which the General Assembly has delegated enforce-

ment responsibility."). Under an MRO, it would take AEP Ohio at least six years to

move to fully market-based prices. R.C. 4928.142(D), App. at 18. Under the ESP, this

will only take two and a half years. In addition, AEP Ohio will competitively bid 60% of

its SSO load in the second year of the ESP in an energy-only auction. By contrast, under

an MRO AEP Ohio would only be required to competitively bid 20% of its SSO load by

the second year. A comparison of the ESP and MRO blending percentages shows that

the ESP moves AEP Ohio to market much faster than an MRO. In addition, although

FES claims corporate separation is the true reason AEP Ohio can move to market faster

and not the ESP, FES ignores the fact that corporate separation is an integral part of the

overall ESP package.6

F,SP 2 Case (Direct Testimony of Robert Powers at 10-12) (Mar. 30, 2012), IEIJ
Supp. at 528-530; Id. (Direct Testimony Philip Nelson at 4-6) (May 2, 2012) ("Nelson
Testimony"), IEU Supp. at 62-64; Id. (Ohio Power Company's Modified Electric Secu-
rity Plan) (Mar. 30, 2012), IEU Supp. at 1. Although the details of AEP Ohio's corporate
separation were addressed in a separate proceeding, theComanission foundira the F'SP 2
Case that corporate separation will facilitate AE'P Ohio's move to a fully competitive
market. ES'P 2 Case (Opinion and Order at 59) (Aug. 8, 2012), IEU App. at 82.



While AEP Ohio's move to market has quantitative benefits,7 it also has qualita-

tive benefits that go beyond mere price terms. It will help promote the development of a

fully competitive electric marketplace in Ohio. Because many of the benefits of a fully

competitive market will occur in the future, no one can accurately quantify this potential

today. 1-lowever, the development of market-based pricing in AEP Ohio's territory fos-

ters competition and meets the policy goals of R.C. 4928.02(B), (C) and (G). T'herefore,

AEP Ohio's expedited move to market is indeed a qualitative benefit that the Commis-

sion properly considered in its ESP v. MRO analysis. ESP 2 Case (Opinion and Order at

76) (Aug. 8, 2012), IEU App. at 99.

IEU criticizes the Commission for its quantification of the costs of the "the
energy-only" auctions. IEU Merit Brief at 15. The Commission considered IEU's testz-
mony regarding this issue and determined that it was speculative and "conclusory in
nature." ES1' 2 Case (Entry on Rehearing at 11) (Jan. 30, 2013), IEti App. at 117.
Although IEU disagrees with the Commission's conclusion, the Commission's decision
to exclude speculative costs from the ESP v. MRO analysis was a reasonable factual
determination.
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3. The Commission correctly determined that
distribution riders are a qualitative benefit of an
ESP. [FES 1(2)(a)]

The Distribution Investment Rider ("DIR"),8 gridSMART,9 and Enhanced Service

Reliability Rider ("ESRR")1° riders will lead to qualitative benefits that make the ESP

more favorable than the MRO. .ESP 2 Case (Opinion and Order at 75-76) (Aug. 8, 2012),

IEU App. at 98-99. These riders relate to AEP Ohio's distribution system as opposed to

generation assets. Because the programs funded through these distribution riders are not

currently quantifiable, the Commission could not consider the costs of the programs in its

analysis. Id. The Commission did, however, consider the qualitative benefits of the pro-

grams funded by these riders. This is consistent with the Commission's action in In re

First Energy Ohio, which FES cites in its brief. FES Merit Brief at 10. For example, in

In re First Energy Ohio, the Commission noted that the "continuation of the distribution

DIR allows AEP Ohio to proactively make needed investments in its distribution
system without the regulatory lag associated with a distribution base rate case. ESP 2
Case (Opinion and Order at 46) (Aug. 8, 2012), IEU App. at 69. In addition,. AEP Ohio
agreed to a distribution rate freeze as a condition of the DIR, and also agreed to annual
revenue caps, which are benefits that would not be available in an MRO. Id. at 43, IEU
App. at 66.

gridSMART is pilot program that explores new technologies that modernize AEP
Ohio's distribution system. ESP 2 Case (Testimony of Thomas L. Kirkpatrick at 9-10)
(Mar. 30, 2012) ("Kirkpatrick Testirnony"), Supp, at 14-15. The experimental nature of
the gridSMARTprogram is why AEP Ohio is allowed to recover investment on "as
spent" basis, subject to annual audits, as opposed to a traditional distribution base rate
case.

10
The ESRR continues AEP Ohio's comprehensive vegetative management pro-

gram, which reduced tree-caused outages and improved reliability. Kirkpatrick Testi-
mony at 5-7, Supp. at 7-9.
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rate increase `stay-out' for an additional two years [] provide[d] rate certainty, predicta-

bility, and stability for customers." In the Matter of the Application of Ohio Edison

Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Com-

panv.fot° A utliority to Estublish a Standard Service Offer Pursuant to Section 4928.143,

Revised Code, in the Form of an Electric Securitv Plan, Case No. 12-1230-EL-SSO

(Opinion and Order)(JuI. 18, 2012) ("In reFirstEnergv Ohio"), App. at 51-115. Further,

the Commission recognized that the ESP "supports reliable service through the continua-

tion of the [distribution rider]." Id.

In the ESP 2 Case, the Commissioti recognized the qualitative benefits of these

distribution programs because these programs and accompanying benefits would not nec-

essarily occur through a distribution rate case. For example, the DIR freezes distribtrtion

base rates and establishes annual caps on the amount of distribution investment AEP

Ohio can recover from customers." These benefits would not occur in a distribution rate

case. More importantly, AEP Ohio has committed to continue these programs although it

is under no obligation to do so. Because these programs are important, albeit not cur-

rently quantifiable, the Commission reasonably decided to continue the distribution pro-

grams and recognize the qualitative value of these programs in its "more favorable than"

analysis.

ESP 2 Case (Direct "T`estimony of William A. Allen at 11-12) (Mar. 30, 2012)
("Allen Testimony), IEU Supp. at 35-36.
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C. The Commission's factual determination regarding the
various quantitative aspects of the ESP was reasonable
and supported by the record.

1, The Commission's decision to use the $188.881MW-
day capacity price to determine the quantitative
costs of the MRO was reasonable and consistent
with its ruling in the Capacity Case. [IEU 1(2)(a)]

The Commission's decision to use $188.88/MW-day is reasonable and consistent

with the Commission's decision in the Capacity Case. In the Matter of the Commission

Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power

Company, Case No. 10-2929-EL-UNC (Opinion and Order at 33-36) (Jul. 2, 2012)

("Capacity Case"), IEU App. at 56-59. Because AEP Ohio is contractually obligated to

remain a Fixed Resource Requirement ("FRR") entity until May 31, 2015, its obligation

to supply capacity for all customers - both SSO customers and customers taking service

through a CRES provider -- also remains until May 31, 2015. Therefore, AEP Ohio's

cost of capacity would be the same under an ESP or MRO. ESP 2 Case (Opinion and

Order at 74) (Aug. 8, 2012), IEU App, at 97.

2. The Commission accurately determined that the
potential cost of the Generation Resource Rider
during the ESP period was approximately $8 mil-
lion. [IEU 1(2)(b)]

IEU takes issue with the quantitative value theCmmission gave the Generation

Resource Rider ("GRR"). The GRR was merely a placeholder and set it at $0. However,

12



because AEP Ohio provided an estimate of $8 million12 in potential costs that may

eventually be included in the GRR over the approximately two-year ESP period, the

Commission included $8 million in the ESP v. MRO analysis. ESP 2 Case (Opinion and

Order at 75) (Aug. 8, 2012), IEU App. at 98. The Commission's decision to include only

the GRR costs that would occur during the ESP term was reasonable and consistent with

its analysis of other quantifiable costs of the ESP. Although IEU disagrees with the

Commission's decision, the Commission ultimately determined that there is currently no

need for the Turning Point facility as discussed below in Proposition of Law No. IV. ESP

2 Case (Entry on Rehearing at 8) (Jan. 30, 2013), IEU App. at 114. Consequently, the

Comrnissiori potentially overstated the ESP costs by $8 million by including the costs of

Turning Point facility. IEU has therefore suffered no prejudice. Id.

3. The Commission's decision to exclude the costs of
the Pool Termination Rider was reasonable because
these costs are highly speculative and may never
occur. [IEU 1(2)(b)]

"I'he Commission established another placeholder rider, the pool termination rider

("PTR"), that was also set at $0. E.SP 2 Case (Opinion and Order at 49) (Aug, 8, 2012),

IEU App. at 72. AEP Ohio can only seek recovery through the PTR if the Commission

modifies provisions of AEP Ohio's corporate separation plan that relate to divestiture of

12 The $8 million related to the potential costs of the proposed Turning Point solar
facility project that would, if approved, occur during the two-year ESP period. IEU
wanted the Commission to include an estimate of'the 25-year lifetime costs of the facil-
ity.
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AEP Ohio's generation assets. Id. In addition, even if the Commission modified AEP

Ohio's corporate separation plan, a number of preconditions must be met before AEP

Ohio can recover any funds through the P'I'R.'3 Because it was impossible to know when

or if AEP Ohio will ever recover any funds through the PTR, the Commission logically

excluded the speculative costs related to the PTR in its quantitative analysis.

4. The Commission's decision to exclude the capacity
deferral was reasonable because these costs are
unknown and depend on the amount of shopping
that will occur over the term of the ESP. [IEU
1(2)(b)[

The Commission excluded the amount of the deferral created in the Capacity Case

from its ESP v. MRO analysis. It is impossible to know what the deferral amount will

actually be because it depends on the amount of customer shopping that occurs during the

ESP term. ESP 2 Case (Opinion and Order at 36, 76) (Aug. 8, 2012), IEU App. at 59, 99;

Id. (Entry on Rehearing at 8-9) (Jan, 30, 20 13), IEU App. at 114- I 15. Although one

could speculate about this amount, the Commission rightfully refused to do so.

FEirther, excluding the $144 rnillion set-aside from the RSR was consistent with

the Commission's decision in the Capacity Case. The deferral arises from the

$188.88/MW-da.y capacity charge the Commission established in the Capacity Case, As

13 The Commission stated that if AEP Ohio seeks recovery under the PTR, it must
(1) "demonstrate the extent to which the Pool Agreement benefitted Ohio ratepayers over
the long-term and the extent to which the costs and/or revenues should be allocated to
Ohio ratepayers" and (2) "demonstrate to the Commission that any recovery it seeks
under the PTR is based upozl costs which were prudently incurred and are reasonable."
ESP 2 Case (Opinion and Order at 49) (Aug. 8, 2012), IEU App. at 72.
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discussed above, because the same capacity costs would apply under both the ESP and

the MRO, it was reasonable for the Commission to apply the portion of the RSR that is

being deferred to pay the $188.88/MW-day capacity costs to both the ESP and the MRO.

5. The Commission's decision to apply the ESP v.
MRO price test for the period between June 1, 2013
and May 31, 2015 was reasonable. [IEU 1(2)(b)]

To accurately compare the ESP to the results of an MRO, the Commission set the

time period of the statutory price test as June 1, 2013 through May 31, 2015. ESP 2 Ccrse

(Opinion and Order at 73-74) (Aug. 8, 2012), IEU App. at 96-97. The Commission based

this decision upon the language of R.C. 4928.143(A)(1), which states that the ESP must

be "compared to the expected results that would otherwise apply under Section 4928.142

of the Revised Code [the MRO statute]." Id. Under an MRO, AEP Ohio would need to

implement a competitive bidding process, which would take approximately 10 months.

Id, at 74, IEU App. at 97. Because June 1, 2013 was a realistic target date for an auction,

the Commission decided to start the statutory price comparison on. June 1, 2013. This

resulted in a more realistic and accurate ESP v. MRO comparison.

IEtJ argues that the Commission should have used potential MRO results from a

time period that had already elapsed when the Commission issued its order. IEU Merit

Brief at 19-20. This would have resulted in a less reliable price comparison by including

MRO market results from dates that had already passed. The Commission's decision was

reasonable based upoti its interpretation of R.C. 4928.143(C)(1) and

R.C. 4928.142(A)(1). Consumers' Counsel v. Pub. Util, Comm., 111 Ohio St.3d 300,
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2006-Ohio-5789, ^ 69. IEU, on the other hand, merely provides a conclusoxy opinion

that the Commission should have done it another way. IEU cites no statute or case law

suggesting that the Commission's decision was unlawful. Without more, IEU's argument

must fail.

D. The Commission met the requirements of R.C. 4903.09 by
identifying the qualitative benefits of the ESP and dis-
cussing why these benefits made the ESP more favorable
than the MRO. [IEU 1(1)]

The purpose of R.C. 4903.09 is "to enable th[e] court to review the action of the

commission without reading the voluminous records" involved with Commission cases,

MCI Telecommunications C.orp. v. Pub. Util. Co1nm., 32 Ohio St.3d 306, 311, 513

N.E.2d 337 (1987) quoting Coynmercial MotorFYeight, Inc.v. Pub. Util. Comm., 156

Ohio St. 360, 363, 102 N.E.2d 842, 844-845 (1951). The Court has stated that strict com-

pliancewith the terms of the statute is not required. Tongren v. Pub. Util. Comm., 85

Ohio St.3d 87, 89, 706 N.E.2d 1255, 1257 (1999); Payphone Ass'n v. Pub. LTtil. Comm.,

109 Ohio St.3d 45, 2006-Ohio-2988;'( 32 ("The detail need be sufficient only for th[e]

court to determine the basis of the PUCO's reasoning."). R.C. 4903.09 sirnply requires

that the Commission provide "some factual basis and reasoning based thereon in reaching

its conclusion." Tongren v. Pub. £:Itil. Crnm., 85 Ohio St.3d 87, 89, 706 N.E.2d 1255,

1257 (1999); PayphmneAss'n v. Pub. Util. Cornm,, 109 Ohio St.3d 45, 2006-Ohio-2988,

¶32.

In this case, the Commission properly considered and discussed the "non-quantita-

tive" benefits that make the ESP more favorable than the 1VIRO. ESP 2 Case (Opinion
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and Order at 75-77) (Aug. 8, 2012), IEU App. at 98-100; Id. (Entry on Rehearing at 9-12)

(Jan. 30, 2013), IEU App, at 115-118. The Commission is not required to "explain its

math" regarding "non-qu:antitative benefits" because, as the name suggests, these benefits

cannot be quantified. That does not mean, however, that these benefits are not valuable.

"I'he Commission identified the qualitative benefits of the ESP and the evidence it relied

upon. It explained why it believed these benefits were valuable. FES and IEtJ may disa-

gree with the Commission's conclusion but the General Assembly has authorized the

Commission to consider benefits that cannot be measured "mathematically" or evaluated

simply using strict price comparisons. This is exactly why R.C. 492$.143(C)( I) allows

the Comrnission to consider "pricing and all other terms and conditions" of the ESP. In

re Columbus S. Power Co., 128 Ohio St.3d 402, 2011.-Ohio-958,27.

Proposition of Law No.11:

The Commission's decision approving the Rate Stability Rider (RSR)
was reasonable, lawful, and adequately supported by the evidence of
record.

A. The Retail Stability Rider is authorized by
R.C. 4928.143(B)(2)(d). [FES 2(1), IEU 2(2), (3CC 3]

The Commission found that the Rate Stability Rider (RSR) satisfied the provisions

of R.C. 4928.143(B)(2)(d), which provides that an ESP may provide for:

Terms, conditions, or charges relating to limitations on cus-
tomer shopping for retail electric generation service, bypassa-
bility, standby, back-up, or supplemental power service,
default service, carrying costs, amortization periods, and
accounting or deferrals, including future recovery of such
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deferrals, as would have the effect of stabilizing or providing
certainty regarding retail electric service.

The statutory language is extremely broad, and affords the Commission considerable lat-

itude in authorizing allowable charges. The statute requires three distinct inquiries, and

the Commission found, as a matter of fact, that all three were met.

First, the RSR must be a term, condition, or charge. The Commission found that

"the RSR is indeed a charge, meeting the first component of the statute." ESP 2 Case

(Entry on Rehearing at 15) (Jan. 30, 2013), IEU App, at 121.

Second, it must relate to "limitations on customer shopping for retail electric

generation service, bypassability, standby, back-up, or supplemental power service,

default service, carrying costs, amortization periods, and accounting or deferrals, includ-

ing future recovery of such deferrals." The Commission found that, because the "SSO is

the default service plan for AEP Ohio customers who choose not to shop, the RSR meets

the second inquiry of the statute as it provides a charge related to default service." Id.

OCC argues that "default service" is legislatively defined in R.C. 4928.14 as "the

provision of service by the utility where the non-utility supplier (marketer) fails to pro-

vide service to cu.stomers." OCC Merit Brief at 22. A simple reading of R.C. 4928.14,

however, demonstrates that the phrase "default service" does not, in fact, even appear
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there, 14 The Commission acknowledges that default service certainly relates to a utility's

obligation to serve as the provider of last resort (POLR). But that is not the same as say-

ing that charges intended to provide fznancial stability must be justified as actual costs to

serve as the provider of last resort. These are not POLR costs.' 5

OCC's argument that "[d]efault service does not mean standard service" is without

basis. OCC Merit Brief at 24. A standard service offer is a default service that must be

offered to current and future non-shopping customers during the entire ESP term. The

RSR clearly relates to default service.

The argument that any charge that relates to standard service could then be

included in an SSO is also without merit. The statute requires that any such charge must

"have the effect of stabilizing or providing certainty regarding retail electric service."

R.C. 4928.143(B)(2)(d), App. at 21, The Commission found, as a matter of fact, that the

RSR promotes retail stability and certainty "by stabilizing base generation costs at their

current rates, ensuring customers have certain and fixed rates going forward." ESP 2

Case (Entry on Rehearing at 16) (Jan. 30, 2013), IEU App. at 122.

14 R.C. 4928.14 defines when a supplier can be deemed to have failed to provide
retail electric generation service. The statute merely states that such failure "shall result
in the supplier's customer ... defaulting to the utility's standard service offer."
R.C. 4928.14, App. at 15-16. It could hardly be clearer that the General Assembly
intended that the SSO be the "default service" referenced in R.C. 4928.143(F3)(2)(d).

15 IEU also argues the Commission essentially treats the RSR as a POLR charge, but
that it does not satisfy the Court's requirements for such a charge. Even IEtI acknowl-
edges, however, that the RSR does not recover AEP Ohio's cost of satisfying a POLR
obligation. IEU Merit Brief at 28.
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The RSR freezes any non-fuel generation rate increase that might not otherwise

occur absent the RSR, allowing current customer rates to remain stable throughout the

term of the modified ESI'. ES',l' 2 Case (Opinion and Order at 31) (Aug. 8, 2012), IEU

App. at 54. The ability for all customers to have the option to return to AEP Ohio's cer-

tain and fixed rates allows customers to explore shopping opportunities. ESP 2 Case

(Opinion and C}rder at 32) (Aug. 8, 2012), IEU App. at 55. Most importantly, inclusion

of the RSR guarantees that pricing will be based on energy and capacity auctions in less

than three years. Id. All of these factors were relied on by the Commission in making its

determination.

IEU argues that the Commission's rationale was limited to rate stability rather

than service stability, and that the rider was therefore improperly approved." IEU Merit

Brief at 25. But there is no justification for the claim that the "the General Assembly

made clear that the charges that could be authorized under R.C. 4928.143(B)(2)(d) were

to assure that plzysical supply of electricity would be made more stable and certain." Id.

at 26. "I'he statute does not limit stability or certainty to physical delivery. Indeed, the

statute specifies that carrying charges, amortization periods, and accounting deferrals can

all have the effect of providing stability and certainty. Since none of these have anything

16 FES argues precisely the opposite. FES argues that the very fact that the RSR
increases rates indicates that it does not provide stability. FES Merit Brief at 16. The
Commission found that such increases, however, could be mitigated by increase shopping
opportunities. ESP 2 Case (Opinion and Order at 31) (Aug. 8, 2012), IEU App. at 54.
While FES disagrees, the Commission's factual finding is entitled to considerable defer-
ence.
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to do with the physical supply of service, lEUs interpretation is too restrictive. Price and

rate stability both affect the certainty of retail service. To read the statute otherwise

would render it meaningless.

Nor does R.C. 4928.143(B)(2)(d) require that charges make retail electric service

more stable or certain. The statute authorizes charges that "would have the effect of' sta-

bilizing or providing certainty regarding retail electric service. R.C. 4928.143(B)(2)(d),

App. at 21. Charges may have the effect of stabilizing or providing certainty regarding

service without making the service more certain or probable. IEU asks the Court to

require a threshold that the General Assembly simply did not mandate under

R.C. 492$.143(II)(2)(d).

OCC's claim that any such benefits must be provided directly by virtue of the

charge, and not indirectly is equally without merit. Since the Commission's analysis

hinges on the indirect effect that the RSR has on the ESP as a whole, asserts OCC, the

statutory test is not met. The statute, of course, does not specify that the effect stabilizing

or providing certainty must occur directly. As the CUmrnission noted that many of the

benefits of the ESP could not be realized absent the RSR, the RSR has the effect of stabi-

lizing or providing certainty regarding retail electric service. That is all the statute

requires.
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B. The inclusion of Capacity Case deferral costs in the RSR is
permitted by statute, and facilitates state policy. (IEU
2(5), IEU 2(4), IEU 4, OEG 11

The issue of whether the Commission had such authority to determine AEP Ohio's

capacity costs is the subject of another case" pending before this Court, and the Commis-

sion has fu11y set forth its position in that case. That issue is not properly before the

Court here.

IEU argues that the collection of deferred capacity costs is unlawful because the

Commission lacked authority to determine those costs in the first instance. Because the

Commission has argued that it had the authority to determine capacity costs properly

recoverable by AEP Ohio, it logically follows that it had the authority to permit the

recovery of those revenues deferred to the ESP case.

The Commission determined, as a matter of fact, that:

The inclusion of the deferral, which is justified by Section
4909.15, Revised Code, within the RSR is permissible by
Section 4928.143, Revised Code, as it has the effect of
providing certainty for retail electric service by allowing
CRES suppliers to purchase capacity at market prices while
allowing AEP Ohio to continue to offer reasonably priced
electric service to customers who choose not to shop.

ESP 2 Case (Entry on Rehearing at 17) (Jan. 30, 2013), IEtJ App. at 123. The Commis-

sion further determined that it was appropriate, given the importance of developing cam-

17 Industrial Energy Users-Ohio v. Pub. tJtil. Comm., Case Nos, 2013-0228, 2012-
2098.
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petitive electric markets, to begin recovery of deferred capacity costs as part of the RSR

mechanism. ESP 2 Case (Opinion and Order at 36) (Aug, 8, 2012), Ip;.tJ App. at 59.

IEtJ further argues that the capacity charge is not authorized under sections

4928.141 to 4928.143, and that only such charges can be phased in under R.C. 4928,144.

The Commission has demonstrated above that it had the authority to adopt the RSR pur-

suant to R.C. 4928.143(B)(2)(d). Because the RSR is permitted under the ESP statute,

the Court should reject this argument on the same grounds.

Nor is there merit to OEG's assertion that the Commission lacked authority to

approve recovery of wholesale costs from retail customers. OEG Merit Brief at 12. Even

though the capacity deferrals relate to a wholesale service, and regardless of whether the

service is considered competitive or noncompetitive, the capacity deferrals can be recov-

ered through a retail charge adopted in an ESP. Wholesale costs are routinely, and

indeed must be, recovered through retail rates. FERC-approved cost recovery, for exam-

ple, must be recognized in retail rates. See e.g., Nantahala Power & Light Co. v.

Thornburg, 476 U.S. 953, 966 (1986); New England Power Co. v. New Hampshire, 455

U.S. 331, 340 (1982). AEP Ohio's Fuel Adjustment Clause, which recovers the cost of

fuel and purchased power, includes wholesale costs. There is simply no basis to assert

that ESP rates cannot include wholesale costs. Deferring recovery of wholesale costs

under R.C. 4928.144 is entirely permissible.
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C. The RSR is not unduly discriminatory and does not
constitute an unlawful or unreasonable subsidy.

'I'he Commission found that the RSR is not discriminatory and is permissible

under 4928.143(B)(2)(d). Furthermore, it found that all customers benefit, whether they

shop or not. ESP 2 Cczse (Opinion and Order at 37) (Aug. 8, 2012), IEU App. at 60; .M.

(Entry on Rehearing at 19) (Jan. 30, 2013), IEU App. at 125.

1. Because the Commission's order benerits both
shopping and non-shopping customers while
appropriately compensating AEP Ohio, it was
appropriate to approve the RSR as a non-bypassa-
ble charge [FES 1(2)(c), IEU 2(1), IEU 2(5), IEU 5,
OCC 1, OEG 11

The Commission found that all customers, both shopping and non-shopping,

would benefit from the RSR, and that it was therefore appropriate to make it non-bypass-

able. For non-shopping customers, the order provides rate stability and certainty, and

ensures all SSO rates will be market-based by June 2015. ESP 2 Case (Opinion and

Order at 37) (Aug. 8, 2012), IEU App. at 60. For shopping customers, the order makes

available reasonably-priced SSO18, even in the event market prices increase, and it also

enables CRES providers to provide offers tied to current market prices, which is a benefit

for shopping customers. Id. All customers have the ability to shop and return at fixed

base generation rates. Id, at 36, IEU App, at 59. Stable rates throughout the ESP period,

while accelerating the final movement to a competitive market, will allow all custoiners

18 The SSO provides market discipline for the kinds of offers that competitors put
forward.
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to realize savings that may otherwise not have been available. Id. at 36-37, IEU App. at

59-60. Because all customers will benefit, the Commission determined that all customers

should share in the charge, and approved the RSR as a non-bypassable rider. Id. at 37,

IEU App. at 60.

IEU claims that R.C. 4928.143(B)(2) only permits non-bypassable charges in two

instances: paragraphs (b) and (c). Since paragraph (d) does not include such a specific

provision, it argues, the Commission may not approve a rider under that subsection as

non-bypassable. IEU Merit Brief at 24. But nothing in R.C. 4928.143(B)(2)(d), nor in

any other provision in Chapter 4928, prohibits the Commission from approving the RSR

on a non-bypassable basis. "I'his is not a situation where the doctrine of inclusio unius est

exclusion alterius applies. Both paragraph (b) and (c) require, rather than merely permit,

the surcharges authorized by those subsections to be non-bypassable. There is neither

proscription nor restriction contained in paragraph (d), and the Commission properly

determined that non-bypassability was appropriate.,9

This Court has frequently acknowledged that decisions about how rates are

designed - including which customers pay and under what circumstances - are matters

within the discretion of the Commission. Green Cove Resort (^hva2ers' Ass'n. v. Pub.

rltil. Comm., 103 Ohio St.3d 125, 2004-Ohio-4774, ^ 21 (recognizing the Commission's

19 It also claims that making these charges nonbypassable violates state policy, as
interpreted by the Commission, relying on a Commission order holding that R.C. 4928.02
(H) prohibits non-bypassable charges that are designed to collect generation-related costs.
IEU's reliance is misplaced. The Commission's decision in this case was made on the
basis of R.C. 4928.02(B)(2)(d), not R.C. 4928.42(H),
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"unique rate design expertise"); Citywide Coalitian for Util. Reform v. Pzsb, Util. Comm.,

67 38 Ohio St.3d 531, 533 (1993) (the Court affords the Commission "considerable

discretion" in matters of rate design). R.C. 4928.143(B)(2)(d) allows for the establish-

ment of terms, conditions, or charges relating to limitations on customer shopping for

retail generation service, as well as accounting or deferrals, so long as they would have

the effect of stabilizing or providing certainty regarding retail electric service.

Appellants' claims that the RSR over-compensates AEP Ohio fail to consider the

actual construct of the $188.88/'MVJ-day capacity price, as the deferral established in the

Capacity Case will not be booked as a revenue during the deferral period. ESP 2 Case

(Entry on Rehearing at 22-23) (Jan. 30, 2013), IEU App. at 128-129, citing, Capacity

Case (Opinion and Order) (Jul. 2, 2012), IEU Supp. at 234-278. But the revenue that

AEP Ohio will collect for capacity is limited to only the RPM price of capacity. ESP 2

Case (Entry on Rehearing at 23) (Jan. 30, 2013), IEU App, at 129. Therefore, all asser-

tions made about AEP Ohio receiving sufficient revenue from the capacity deferral alone

are wrong. Id. The RSR provides for stability and certainty for AEP Ohio's non-shop-

ping customer prices, while the deferral relates to capacity for which customers only pay

once. Id.

Furthermore, the $188.88-RPM differential from AEP Ohio's costs is funded by

all customers because all customers benefit from the opportunity to shop afforded by

RPM-priced capacity. Capacity Case (Opinion and Order at 23) (Jul. 2, 2012), IEU

Supp. at 256. And it is reasonable for all customers, whether they shop or not, to fund the
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$188.88fR:PM differential because all customers are benefiting from the associated

capacity.

The Commission found that "as a result of the Capacity Case, custozners may be

able to lower their bill impacts by taking advantage of CRES offers allowing customers

to realize savings that may not have otherwise occurred without the development of a

competitive market." ESP 2 Case (Opinion and Order at 76) (Aug. 8, 2012), IEU App. at

99. The Commission further determined that the RSR, including the capacity deferrals,

enabled all of AEP Ohio's customers to receive substantial and valuablebenef ts that

would not otherwise be achieved:

[W]hile the RSR and the inclusion of the deferral within the
RSR are the most significant cost associated with the modi-
fied ESP, but for the RSR it would be impossible for AEP
Ohio to completely participate in full energy and capacity
based auctions beginning in June 1, 2015. Although the deci-
sion for AEP Ohio to transition towards competitive market
pricing is something this Commission strongly supports and
the General Assembly anticipated in enacting Senate Bill 221,
the fact remains that the decision to move towards competi-
tive market pricing is voluntary under the statute and in the
event this ESP is withdrawn or even replaced with an MRO,
there is no doubt that AEP Ohio would not be fully engaged
in the competitive marketplace by June 1, 2015.

Id, at 76, IEU App. at 99. As the Commission has factually determined, the creation of

the capacity deferrals is intended to benefit all AEP Ohio customers, not just shopping

customers or CRFS providers. Any claims of discriminatory treatment towards non-

shopping customers are without merit.

OEG argues that capacity costs cannot be approved in an ESP. However, under

R.C. 4928.143(P)(2)(d) the Coinmission is authorized to establish charges that would
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have the effect ot'stabilizing retail electric service. ESP 2 Case (Entry on Rehearing at

18) (Jan. 30, 2013), IEU App, at 124. The Commission has explicit statutory authority to

include these costs in the RSR because the costs provide CRES providers access to

capacity at market prices in order to provide competitive offers to AEP Ohio customers.

Id. OEG's claim should be rejected.

2. Shopping customers, CRES providers, and non-
shopping customers are not similarly situated.
[IEU 5, OCC 1]

The Commission's order is not discriminatory. It is well established that Ohio law

"does not prohibit rate discrimination per se; rather, it prohibits charging different rates

when the utility is performing *** a like and contemporaneous service under substan-

tially the same circumstances and conditions." Consumers' Counsel v, Pub. Util. Comm.,

109 Ohio St.3d 328, 2006- Ohio-2110, 847 N.E.2d 1184, 23, quoting AK Steel Corp. v.

Pub. Util. Comrn., 95 Ohio St.3d 81, 86-87, 2002-Ohio-1735, 765 N.E.2d 862 and

Mahoning Cty. Twps, v. Pub. Util. Comm., 58 Ohio St,2d 40, 43-44, 388 N.E.2d 739

(1979). Discriminatory pricing is prohibited only for "like and contemporaneous service"

rendered "under substantially the same circumstances and conditions." If, however, "the

utility services rendered to customers are different or if they are rendered under different

circumstances or conditions, differences in the prices charged and collected are not pro-

scribed...." WWeiss v. Pub. Util. Cmnz., 90 Ohio St.3d 15, 16, 734 NE 2d 775 (2004).

Similarly, although a utility is prohibited from giving "undue or unreasonable" prefer-

ence, Ohio law "does not prohibit all preferences, advantages, prejudices, or disad-
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vantages - only those that are undue or unreasonable." Id. at 15-17. "Thus, a discrimina-

tory classification is not prohibited if it is reasonable." Id. at 16. For example, if the util-

ity services rendered to similarly situated customers are different, or if they are rendered

under different circumstances or conditions, then differences in the prices charged and

collected are not proscribed. Id.

In this case, both services are different - AEP Ohio supplies CRES providers in a

wholesale transaction with capacity and it provides SSO base generation service that

includes more than simply capacity to non-shopping customers in a retail transaction.

"I'he services are also rendered under different circumstances: to CRES providers for

resale, on the one hand, verstas to non-shopping customers as one component of a larger,

negotiated, rate for electric service, on the other hand. In other words, CRES providers

are not similarly situated with shopping and non-shopping retail customers. Appellants'

claim that SSO base generation rates result in discriminatory pricing of capacity lacks

merit.

3. The Coxnmission's order does not create cross-
subsidies to AEP Ohio's generation affiliate
(GenResources). [FES 4]

AEP Ohio, as an FRR entity, must provide adequate capacity to both its own

customers and to CRES providers even after corporate separation. ESP 2 Case (Entry on

Rehearing at 26) (Jan. 30, 2013), IEU App. at 132: For AEP Ohio to continue to meet its

FRR obligations, it must be permitted to recover its actual cost of capacity throughthe

RSR to enable AEP Ohio to begin paying off its capacity deferral. Id. AEP Ohio's
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generation affiliate is not receiving an improper subsidy. To the contrary, it receives only

its actual cost of providing the service. ESP 2 Case (Opinion and Order at 60) (Aug. 8,

2012), IEU App. at 83. As explained above, actual costs were properly determined in the

Capacitv Case, The Commission must, under R.C. 4905.22, ensure that all charges for

service are just and reasonable and in accord with orders of the Commission. Capacity

Case (Entry on Rehearing at 28) (Oct. 17, 2012), App. at 40. The Commission has exclu-

sive initial jurisdiction over a public utility's rates and charges. State ex rel. Colurnbus S.

Power Co. v. Fais, 117 Ohio St.3d 340, 2008-Ohio-849.

Furthermore, there is a cost for AEP Ohio to provide capacity for shopping load.

Evidence adduced in the Capacity Case showed that RPM pricing does not compensate

AEP Ohio for its capacity. The State Compensation Mechanism ("SCM") approved by

the Commission in the Capacity Case relieves AEP Ohio from providing the use of its

assets at a rate below its costs, and avoids a confiscation issue.

4. The RSR does not result in impermissible subsidies
within customer classes. [Kroger 1]

Kroger's argument that the Commission failed to address its issue regarding

whether the RSR should be structured as a demand charge for demand-billed customers is

without merit. Kroger claims that customers with high load factors will subsidize low

load factor customers.

In approving the rate design of the RSR, the Commission noted that all customers

would benefit from the charge. Furthermore, the Commission found, as a matter of fact,

that those benefits would be diminished if it adopted the rate design advocated by Kroger.
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Specifically, the Commission found that "smallercommercial and industrial customers

would face an undue burden of the RSR" if costs were recovered on a demand- rather

than an energy-basis. ESP 2 Case (Entry on Rehearing at 25) (Jan. 30, 2013), IEU App.

at 131. In the Commission's opinion, recovery on an energy-basis by customer class

would appropriately spread costs among all customers, as all customers would benefit

from the charge. Id. at 26, IEU App. at 132. The Court should not second-guess the

Commission's expertise with respect to rate design niatters. See e.g. Consurners'

Counsel v. Pub. UtiZ. Comm., 125 Ohio St.3d 57, 2010-tJhio-134, T 11; AT&T

Communications of Ohio v. Pub. Util. Comm., 51 Ohio St.3d 150, 154 (1990).

D. The Commission has not authorized the receipt of transi-
tion revenues or any equivalent revenues by an electric
utility except as expressly authorized in R.C. 4928.31 to
4928.40, and it has not done so. R.C. 4928.38, App. at 34.
[IEU 3, QCC 21

Appellants IEU and OCC claims that the Commission has authorized the collec-

tion of transition revenues in violation of R.C. 4928.38, Appellants are incorrect.

'To the extent that Appellants' arguments claim that the costs determined in the

C'apacity Case constitute transition costs, that issue was dealt with in that earlier case,

and was raised in that appeal, currently pending before the Court.2() The Commission's

analysis in that case is, however, equally applicable here.

20 Industrial Energy Users-Ohio v. Pub. Util. Comm., Case Nos. 2013-0228, 2012-
2098.
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Transition revenues were a facet of the restructuring that occurred in 2000 when

electricity competition was first permitted in Ohio. The then-existing rates were to be

broken up, "unbundled'", into components: transmission, distribution, and generation.

R.C. 4928.34(A), App. at 28. Customers who chose to purchase power from an altema-

tive supplier would no longer pay the generation component of their bill to the electric

distribution utility ("EDU").

The General Assembly recognized that this system would allow shopping custom-

ers to avoid paying what were termed "stranded costs." These were the amounts invested

by the EI;3Usin reliance upon the continuation of a regulated market for electricity which

the EDUs would not be able to recoup from retail customers in the new, unregulated

electricity market. To remedy this problem, the General Assembly authorized the Com-

mission to identify amounts that might be stranded, terming them "transition costs," and

allowing the imposition of "transition charges" on retail customers to collect them.

R.C. 4928.37, 4928.39, App, at 32-34, 34-35. Specifically, under SB 3, electric utilities

were given an opportunity to recover transition revenues via retail rates that could include

the amount of generation investment that would not be recoverable in a competitive mar-

ket. Thus, the EDU's investnlent would not be stranded and it would have an

"...opportunity to receive transition revenues that may assist it in making the transition to

a fully competitive retail electric generation market." R.C. 4928.37(A), App. at 32-33.

The end result was that a shopping custorner would avoid paying the generation charge

but would see a portion of this back in the form of a transition charge.
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None of the above had anything to do with AEP Ohio, either then or now. The

AEP Ohio EDUs2' neither sought, nor received, authoriaation to impose a transition

charge during the restructuring process.22

Nor has AEP Ohio made any claim that it has not or could not recover its stranded

costs during or since the market development period. The Commission specifically noted

that AEP Ohio had not argued that its Electric "I'ransition Plan ("ETP") did not provide it

with sufficient revenues. E,S.P 2 Case (Opinion and Order at 32) (Aug. 8, 2012), IEU

App. at 55.

'I'he proceeding below involved a wholesale capacity pricing proposal based on a

discount from AEP Ohio's embedded capacity costs, and a potential recoupment of a

portion of the discount through the RSR_ mechanism. The ETP cases were retail rate-

making cases, and have no bearing on a wholesale capacity rate charged to CRES provid-

ers. Any restrictions on recovery of generation costs through retail pricing that resulted

from S.B. 3 and the Comznission's 2000 orders in Case Nos, 99-1729-EL-ETP and 99-

1730-EL-ETP are simply inapplicable to wholesale capacity pricing.

'rhe Commission rejected the claim that the RSR allows for the collection of inap-

propriate transition revenues or stranded costs that should have been collected prior to

21 There were two at the time, Ohio PowerConlpany and the Columbus Southern
Power Company. 'I'hese have subsequently been merged.

22 Per statute, transition charges were tacitly included in the unbundled rates that the
non-shoppingcustomerscontinued to pay. R.C. 492$.37(A)(I)(b), App.at 33. This had
little meaning for the non-shopping customers as their overall rates did not change.
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December 2010 pursuant to SB 3. It found that AEP Ohio did not seek transition reve-

nues below, and that costs associatcd with the RSR are permissible in light of AEP Ohio's

status as an FRR entity. ESP 2 Case (Entry on Rehearing at 21) (Jan. 30, 2013), IEU

App. at 127. The case below had nothing to do with transition costs. As the Commission

stated in the Capacity Case:

As previously discussed, the Commission does not believe
that AEP Ohio's capacity costs fall within the category of
transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other criteria, are
directly assignable or allocable to retail electric generation
service provided to electric consumers in this state. As we
have determined, AEP Ohio's provision of capacity to CRES
providers is not a retail electric service as defined by Section
4928.01(A)(27), Revised Code. It is a wholesale transaction
between AEP Ohio and CRES providers.

Capacity Case (Entry on Rehearing at 56-57) (Oct. 17, 2012), App. at 45-46. The claim

that the charges set below are "transition charges" has no basis whatsoever.

E. The calculation of the RSR ►s adequately supported by the
record [FES 2(3)]

The Commission did not adopt the Companies' RSR as proposed. It found that

the Companies failed to adequately justify the revenue targets that the RSR was intended

to reach. Instead, the Commission significantly reduced the levels requested by the

Companies, but found that its determined levels were adequate to ensure that AEP Ohio

could keep its base generation rates frozen, and still maintain its financial health. ESP 2

Case (Opinion and Order at 32-33) (Aug. 8, 2012), IEU App. at 55-56.
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FES argues that there is insufficient evidence to support the revenue target. It

argues that there is no evidence that AEP Ohio needs revenue to protect its financial

integrity, or that the RSR level determined by the Commission is the minimum amount

required to do so. FES1Vlerit Brief at 22-23.

The Court stated that it "will not reverse or modify a determination unless it is

manifestly against the weight of the evidence and so clearly unsupported by the record as

to show misapprehension, mistake, or willful disregard of duty." Ohio Partrzersfor

Affordable Energy v. Pub. Util. Cofnm., 115 Ohio St.3d 208, 210, 2007-Ohio-4790, 874

N.E.2d 764, 767, fi 10; Monongahelrz Power Co. v. Pub. Util. Comm., 104 Ohio St.3d

571, 577-578, 2004-Ohio-6896, 820 N.E.2d 921, 927, ^ 29. The appellant bears the bur-

den of demonstrating that the Commission's decision is against the manifest weight of the

evidence or is clearly unsupported by the record. AK Steel Corp, v. Pub. Util. Comm'n,

95 Ohio St.3d 81, 2002-Ohio-1735, 765 N.E.2d 862, 867. FES has not met that burden in

this appeal.

The Commission relied on evidence that included reasonable rates of return,

anticipated levels of customer shopping, and anticipated revenues from capacity and off-

system sales to establish a revenue benchmark - not an earnings guarantee - for the RSR.

ESP 2 Case (Opinion and Order at 32-33) (Aug. 8, 2012), IEU App. at 55-56. Specifi-

cally, the Commission analyzed the testimony of three expert witnesses, representing

three different parties, exploring how an appropriate revenue target for the RSR should be

established. Finding all three credible, the Commission defined a "zone of reasonable-

ness," and established the midpoint as a benchmark. It then adjusted that figure to
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account for projected shopping levels offered both by a Company witness and several

FES exhibits, among other factors, to arrive at an appropriate RSR target. Id. The

calculation inade by the Commission is reasonable and amply supported by the evidence

of record, and should not be disturbed.

Proposition of Law No. III:

IEU rehashes its arguments from the Capacity Case appeal by chal-
lenging the Commission's decision to approve a cost-based capacity
rate. IEU Merit Brief at 38; see also, Ohio Supreme Court Case No.
2013-0228 (IEU First Merit Brief filed July 15, 2013). The Commis-
sion's decision in the Capacity Case was lawful.

The Commission initiated the capacity investigation pursuant to R.C. 4905.26 to

review and determine if AEP Ohio's proposed change to its capacity charge was reason-

able, assess its impact on CRES providers and retail competition, and adopt a state com-

pensation mechanisrn (SCM). Capacity Case (Entry on Rehearing at 9, 28-29, 32)

(Oct. 17, 2012), App. at 39, 40-41, 42, This Court has repeatedly held that the Commis-

sion has considerable authority under R.C. 4905.26, without compelling the affected util-

ity to apply for a rate increase under R.C. 4909. I i3, to initiate proceedings to investigate

the reasonableness of any rate or charge and impose new utility rates or change existing

rates of a public utility. Consumers' Counsel v. Pub, Uti.l. Comm., 110 Ohio St.3d 394,

2006-Ohio-4706, O;*( 29, 32; see, e.g., Lucas C.ty. Commrs. v. Pub. Util. Comm., 80 Ohio

St.3d 344, 347, 686 N.E. 2d 501 (1997). The Commission held a hearing and established

a capacity rate that has a wholesale and a retail component, appropriately balancing the

Commission's objectives of enabling AEP Ohio to fully recover its capacity costs
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incurred from carrying out its FRR obligations, while encouraging retail competition in

the Company's service territory. Capacity Case (Entry on Rehearing at 38-39) (Oct. 17.

2012), App. at 43-44.

The Commission found that it had jurisdiction to establish an SCM pursuant to its

general supervisory authority found in R.C. Sections 4905.04, 4905.05, and 4905.06.

Capacity Case (Opinion and Order at 22) (Jul. 2, 2012), IEU Supp. at 255. Neither

R.C. Chapter 4905 nor R.C. 4905.26 prohibits the Commission from initiating a review

of a wholesale rate, and the Commission so found. Capacity Case (Entry on Rehearing at

9) (Dec. 12, 2012), App. at 39.23 Further, the Commission can authorize accounting

deferrals with carrying charges under R.C. 4905.13 as part of its general jurisdiction over

utilities. The Commission has broad supervisory authority under R.C. 4905.13 to author-

ize both the deferrals and the associated carrying costs.

AEP Ohio's provision of capacity to CRES providers is not a retail service as

defined by R.C. 4928.01(A)(27), and it is also noncompetitive. The Commission has

jurisdiction to establish a cost-based rate for a noncompetitive capacity service that is

provided only within the service territory of AEP Ohio, and only rendered by AEP Ohio,

a utility regulated by the Commission.

23 Any limitation on the Commission's ability to review wholesale rates would arise
ti'om federal pre-emption but there is no pre-emption. The FERC has examined the
Commission's action and adopted that action as its own. In the event the Court decides
that the Commission's decision in the Cczpacity Case is properly a subject of this appeal,
the Commission incorporates by reference the relevant poz-tions of its September 23, 2013
merit brief in Case Nos. 2012-2098 as if set forth fully herein.
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The Commission's adoption of aSC1V1 is not preempted by federal law. Based on

R.C. Chapter 4905, in combination with the Commission exercising an option FERC

authorized in the Reliability Assurance Agreement ("RAA") for it to adopt an SCM, the

Comnaission had authority, not preempted by federal law, to create a hybrid mechanism

to reasonably compensate AEP Ohio for its capacity resources. The Commission's sole

purpose in exercising jurisdiction in this case was to establish an appropriate SCM.

Capacity Case (Opinion and Order at 13) (Jul. 2, 2012), IEU App. at 36;1'd. (Entry on

Rehearing at 28) (Oct. 17, 2 012), App. at 40. `I'he Commission's adoption of an SCM

for AEP Ohio was well within the bounds of its broad authority pursuant to R.C. 4905.04,

4905.05, and 4905.06. CapacitJ> Case (Entry on Rehearing at 9) (Oct. 17, 2012), App, at

39.

Further, R.C. 4928.143(B)(2)(d) allows for the establishment of terms, conditions,

or charges relating to limitations on customer shopping for retail generation service, as

well as accounting or deferrals, so long as they would have the effect of stabilizing or

providing certainty regarding retail electric service. Therefore, the inclusion of the defer-

ral, which is justified by R.C. 4905.13, within the RSR is permissible by R.C. 4928.143

as it has the effect of providing certainty for retail electric service by allowing CRES

suppliers to purchase capacity at market prices while allowing AEP Ohio to continue to

offer reasonably priced electric service to customers who choose not to shop.
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Proposition of Law No. IV:

The Commission is authorized to establish a non-bypassable charge for
recovery of costs of a generating plant owned by an EDU.
R.C. 4928.143(B)(2)(c), App. at 21. [FES 3, IEU 2(3)]

The General Assembly has authorized the Commission to approve ESPs that

establish non-bypassable charges related to EDU generating assets where certain statu-

tory criteria are met. R.C. 4928.143(B)((2)(c), App. at 21. The Generation Recovery

Rider ("GRR') does exactly this. As there were no plants which met the statutory cri-

teria, the GRR rate is $0. ESP 2 Case (Opinion and Order at 23-25) (Aug. 8, 2012), IEU

App. at 46-48. In the event that AEP Ohio believes it has generating plant that would

meet the statutory criteria for inclusion in the GRR at some point in the future, it can

apply to the Commission and there will then be a proceeding to determine whether those

criteria have been met and an actual charge should be imposed. 'I'his is exactly as it

should be. A GRR can only be established as part of an ESP, and it has been here. It will

be available should the need arise. All interested parties will have the opportunity to par-

ticipate in a proceeding to determine whether the there is a plant which meets the statu-

tory criteria. The interests of all parties are protected and the statutes have been fulfilled.

IEU is adamantly opposed to an AEP Ohio generating project called Turning

Point. The Commission did not approve, indeed it was not even asked to approve, "I'urn-

ing Point in this case. Id. IEU wants this Court to pre-judge a ftiture, hypothetical

application for the Turning Point project. If such an application is filed, IEU will have its

hearing. If the Commission authorizes an actual amount to be charged through the GRR

after that proceeding, parties will be able to bring an actual controversy to this Court, At
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this time Turning Point has not been approved, the charge is $0 and, thus, IEU is seeking

a purely advisory opinion about what the Commission should do with a future, hypothet-

ical application. This Court does not issue advisory opinions and IEU cannot be harmed

as the charge is $0. Appeal lies only on behalf of a party aggrieved by the final order

appealed from. Appeals are not allowed for the purpose of settling abstract questions, but

only to correct errors injuriously affecting the appellant, Ohio Contract Carriers Ass'n v.

Pub. Util. Comm., 140 Ohio St. 160, 42 N.E. 2d 758 (1942).24 The Commission order

approving the GRR should be affinned.

Proposition of Law No. V:

The Commission's order does not create cross-subsidies to AEP Ohio's
generation affiliate (GenResources). [FES 4]

The Commission must ensure effective competition in the provision of retail ser-

vice and protect consumers against a utility company acquiring market power under

R.C. 4928.02(H) and (I). The Commission is obligated under R.C. 4928.06 to ensure that

the policy specified in R.C. 4928.02 is effectuated. The decision below advances

competition in AEP Ohio's service territory and FES' claims of anti-competitive cross-

subsidy are misguided.

24 This reasoning applies equally to another rider established in the order, the P'TR,
This rider is intended to capture costs, if any, associated with the unraveling of AEP's
pooling agreement. It has been set at $0 currently. No one can be harmed by establish-
ing a $0 rate. In the event that AEP Ohio makes a request to raise the rate, any interested
party will be able to be heard at that point. Until then all that is sought is an advisory
opinion and this Court does not issue advisory opinions.
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The Court has "recognized the commission's duty and authority to enforce the

competition-encouraging statutory scheme of S.B. 3, and we have accorded due defer-

ence in this regard to the commission's statutory interpretations and expertise in estab-

lishing and modifying rates." Consumers' Counsel v. Pub. Util. Comm., 1 l 1 Ohio St.3d

300, 2006-Ohio-5789, 856 N.E.2d 213, ^ 44, citing Migden-Ostrander v, Pub. Util.

Comm., 102 Ohio St.3d 451, 2004-Ohio-3924, 812 N.E.2d 955, ¶ 23. Furthermore, under

R.C. 4928.06(L)(1), the Commission is authorized to resolve abuses of market power that

interfere with eltective competition in the provision of retail electric service.

A. The Commission does not control the terms of AEP
Ohio's future agreement with GenResources.

The specific pass-through costs targeted by FES - RSR revenues, generation-

based new revenue, and revenues associated with sales to shopping customers2' -- were

discussed in testimony and briefs below. But the contract for the wholesale sale of power

between AEP Ohio and GenResources to support the SSO during the ESP term is ulti-

mately subject to FERC approval. AEP Generation Resources, Inc., Docket No. ER13-

232-000; ESP 2 Case (Opinion and Order at 60) (Aug. 8, 2012), IEU App. at 83. The

Commission. does not have approval authority over the terms of that agreement and it

made this clear when it stated that it did "riot make, as part of our review of the Com-

pany's modified ESP application, any expressed or implied endorsement of the terins or

25
Capacity costs were properly approved in the Capacity Case.
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conditions of the AEP Ohio contract with GenResources, as presented in this case." Id.

But the Commission did address AEP Ohio's testimony that detailed the plan for revenue

pass-through given that GenResources was stepping into AEP Ohio's shoes to support the

SSO during this brief transition period to full corporate separation:

The Commission finds, that once corporate separation is
effective and AEP-Ohio procures its generation from
GenResources that it is appropriate and reasonable for certain
revenue to pass-through AEP-Ohio to GenResources. Spe-
cifically, the revenues AEP-Ohio receives, after corporate
separation is implemented, from the RSR which are not allo-
cated to recovery of the deferral, revenue equivalent to the
capacity charge [] authorized in Case No. 10-2929-EL-UNC,
generation-based revenues from SSO customers, and revenue
for energy sales to shopping customers, should flow to
GenResources.

Id.; see also ESP 2 Case (Entry on Rehearing at 65) (Jan. 30, 2013), IEU App. at 17 1.

Hence, the revenue pass-through is simply reimbursement for the services provided by

GenResources to support the ESP - and GenResources is only receiving the same reve-

nues approved for collection by AEP-Ohio for rendering those services.

FES' claim that the Commission's order improperly "transfers" these pass-through

revenue streams is wrong. While the Commission addressed and resolved the cross-

subsidy allegations, the contract between AEP Ohio and GenResources is subject to

approval of the FERC and not the Commission.

B. R.C. 4928.143(B)(2)(a) does not apply.

FES argues that after corporate separation AEP Ohio cannot simply pass through

generation revenues it receives without evidence that the costs are prudent under
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R.C. 4928.143(B)(2)(a). FES confuses pass-through costs with automatic recovery.

R.C. 4928.143(B)(2)(a) applies only to instances of automatic recovery, and has no

application to recovery of costs properly approved in an ESP Case or other rate-mak-

ing/accounting proceedings. R.C. 4928.143(B)(2)(a) states:

(a) Automatic recovery of any of the follotiving costs of the
electric distribution zitiliry, provided the cost is prudently
incurred: the cost of fuel used to generate the electricity sup-
plied under the offer; the cost of purchased power supplied
under the offer, including the cost of energy and capacity, and
including purchased power acquired from an affiliate; the cost
of emission allowances; and the cost of federally mandated
carbon or energy taxes;

R.C. 4928.143(B)(2)(a), App. at 20 (emphasis added). Automatic recovery only applies

when costs must be reviewed and adjusted in future true-up proceedings. An example is

fuel costs, which are adjusted and approved in separate annual true-up proceedings.

R.C. 4928.143(B)(2)(a) does not apply to costs that have already been litigated and

approved by the Commission. The prudency of the costs/revenue cited by FES -- RSR

revenues, generation-based new revenue, and revenues associated with sales to shopping

customers - have already been reviewed and approved by the Commission. Energy costs

were approved in the ESP 2 proceeding below and capacity costs were approved in the

Capacity Case> Capacity Case (Opinion and Order) (Jul. 2, 2012), IEU Supp, at 234-

278. Therefore, R.C. 4928.143(B)(2)(a) does not apply and FES' arguments have should

be rejected.
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Proposition of Law No. VI:

The Commission has fully considered AEP Ohio's corporate separation
plan in several cases and IEU was afforded ample opportunity to chal-
lenge that plan.

IEU challenges various aspects of the Commission's authority regarding AEP

Ohio's corporate separation in the ESP 2 proceeding.26 The Commission found that:

* * *sufficient information regarding the proposed generation
asset divestiture and corporate separation, as reflected in more
detail in the Corporate Separation Case, has been provided in
this modified ESP case to allow the Commission to reasona-
bly conclude that termination of the Pool Agreement and cor-
porate separation facilitate AEP Ohio's transition to a com-
petitive market in Ohio.

ESP 2 Case (Opinion and Order at 59) (Aug. 8, 2012), IEU App. at 82. The Commission

on rehearing further stated:

AEP Ohio did not request that the Corporate Separation Case
and the ESP proceedings be consolidated. Therefore, as was
noted in the Opinion and Order, the primary considerations in
the ESP proceeding was how the divestiture of the generation
assets and the agreement between AEP Ohio and its genera-
tion affiliate would impact SSO rates and customers. The
requirements for corporate separation contained in Sections
4928.17 and 4928.18(B), Revised Code, and the applicable
rules in Chapter 4901:1-37, O.A.C., were addressed in the
Corporate Separation Case which was issued subsequent to
the Opinion and Order in this matter. As the issues raised by

26 AEP Ohio corporate separation is currentlv pending before this Court in a sepa-
rate appeal. The lawfulness of the Commission's corporate separation order will be more
fully addressed in the Commission's Merit Brief to be filed in Ohio Supreme Court Case
No. 2013-1014.
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IEU have subsequently been addressed, we deny the request
for rehearing,

ESP 2 Case (Entry on Rehearing at 62) (Jan. 30, 2013), IEU App. at 168.

The Commission had jurisdiction over AEP Ohio's corporate separation request in

the ESP 2 Case. The Commission has authority under R.C. 4928.06 to ensure that the

policies of 4928.02 are met. Corporate separation is necessary for AEP Ohio to transition

to an auction-based SSO and is critical to the overall ESP package. Further, the Commis-

sion has jurisdiction under R.C. Sections 4928.141 through 4928.143, to evaluate the full

corporate separation impact on SSO rates under the ESP. Thus, the Commission is com-

pletely within its jurisdiction and the Commission should reject IEU's jurisdictional

claim.

AEP Ohio's separation plan promotes the public interest by paving the path to a

competitively bid SSO and more competitive choices for electric service in Ohio. "I'he

proposed generating asset transfer fulfills the mandate of R.C. 4928.17 and terminates the

interim plan of functional separation for AEP Ohio. Corporate separation will promote

retail shopping in Ohio and is critical to facilitating an auction-based SSO similar to that

of other electric utilities in Ohio. Contrary to IEU's concerns, this progression helps

facilitate the competitive policies in Revised Code Chapter 4928 that the Commission is

charged witli ensuring.

IEU posits that AEP Ohio failed to provide the Commission with the net book and

market value of the generation assets, the Commission to determine whether the transfer

is just, reasonable, and in the public interest. The claim that market valuation is needed is
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meritless. R.C. 4928.17 requires corporate separation but does not require a market

valuation. While Commission rules reflect a market valuation, the Commission properly

granted waiver of Rule 4901:1-37-09(C)(4) in the corporate separation proceeding. This

is consistent with a similar waiver granted to Duke Ohio in an analogous ease. In the

Matter of the Application of Duke Energy Ohio f'or Approval of an Electric Seci.irity Plan;

Amendment to Its Certifaed Supplier Tariff; and Ainendment to its Corporate Separation

Plan, PUCO Case Nos. 11-3549-EL-SSO, et al. (Opinion and Order at 46) (Nov. 22,

2011), App. at 49. There is no requirement that generation assets be transferred at market

value and there is no reason why AEP Ohio should not be permitted to transfer its assets

at net book value.

IEC's belief that transferring assets at net book value somehow creates a profit is

erroneous as there is no reason to believe that market value is above book value. Future

transactions of the generation assets upon or after corporate separation from the electric

distribution utilities (EDUs) are not matters of concern under R.C. 4928.17, or under the

Commission's rules. The statute and theCmmission's rules are concerned with the

divestiture of generation assets from the EDU. The rules are not concerned with future

performance of those assets, future environmental rules or market coriditions that may

affect the value of the assets, or whether there are subsequent transactions (known or

unknown) that would alter the ownership or economic value of the assets.

Moreover, ratepayers have no ownership interest in an EDU's generating assets.

Consequently, they are not affected by the valuation of these assets when they are trans-

Ierred to an affiliate. Therefore. IEU cannot demonstrate prejudice, which is essential to
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obtain a reversal of a Commission order. In re Coniplaint of Cameron Creek Apts. v.

Columbia Gas of Ohio, Inc., 2013-Ohio-3705; 33; In re Complaint of City of

Reynoldsburg, 134 Ohio St.3d 29, 2012-Ohio-5270, 979 N.E. 2d 1229,1; 58. This Court

has recognized that "[a]ppeals are not allowed for the purpose of settling abstract ques-

tions, but only to correct errors injuriously affecting the appellant." Ohio Domestic Vio-

lence Aetwork v. Pub. Util. Comm., 65 Ohio St.3d 438, 439, 605 N.E. 2d 13, 14 (1992),

quoting Ohio Contract Carrier Ass'n v. Pub. Utd. Comm., 140 Ohio St. 160, 42 N.E. 2d

758 (1942) syllabus. The Court should therefore decline IEU's invitation to explore an

abstract question that has no tangible effect on the appellant.

Furthermore, the Commission did not simply approve the transfer and wash its

hands of the matter. The Commission imposed a number of conditions to ensure that

AEP Ohio does not gain a competitive advantage through the transfer:

• A requirement faran audit by the Commission Staff or an
independent auditor to ensure that the generation affiliate has
no competitive advantage due to its affiliation with AEP
Ohio;

• Continuing access by the Commission Staff to all books,
accounts, and records both AEP Ohio and the generation
affiliate;

• Restrictions on financing arrangements that would benefit the
generation affiliate; and

® A requirement that the generation affiliate not rely upon the
credit rating of AEP Ohio.

In the Matter- of the Application of OliioPower Company Energy Ohio for Approval of an

Amendment to its Corporate Separation Plan, Case No. 12-1126-EL-UNC (Finding and
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Order at 15-18) (Oct. 17, 2012), App. at 117-120. These conditions prevent

GenResources from gaining a competitive advantage through its relationship with AEP

Ohio. The Commission also has the statutory authority and duty to resolve any abuses of

market power. R.C. 4928.06(E)(1) states:

Beginning on the starting date of competitive retail electric
service, the commission has authority under Chapters 4901.
to 4909. of the Revised Code, and shall exercise that author-
ity, to resolve abuses of market power by any electric utility
that interfere with effective competition in the provision of
retail electric service.

R.C. 4928.06(E)(1), App. at 14-15. The Commission has both the power and the means

to address any concerns about GenResources having an unfair advantage in the market

for electric service, The Commission correctly applied all relevant statutes and its rules

in approving AEP Ohio's corporate separation plan, and its determination should be

upheld.
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CONCLUSION

The Commission's orders fully comply with Chapter 4928. Its reasoning is

thoroughly set forth and more than adequately supported by the evidence of record. The

decision to approve AEP Ohio's modified ESP was lawful and reasonable. Appropriate

deference should be given to the Commission's statutory interpretations and factual

findings, and the Commission's orders should be affirnled.
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4903.09 Written opinions filed by commission in all contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions set-
ting forth the reasons prompting the decisions arrived at, based upon said findings of fact.

4905.04 Power to regulate public utilities and railroads.

The public utilities commission is hereby vested with the power and jurisdiction to supervise and
regulate public utilities and railroads, to require all public utilities to furnish their products and
render all services exacted by the commission or by law, and to promulgate and enforce all
orders relating to the protection, welfare, and safety of railroad employees and the traveling pub-
lic, including the apportionment between railroads and the state and its political subdivisions of
the cost of constructing protective devices at railroad grade crossings.

4905.05 Scope of jurisdiction.

The jurisdiction, supervision, powers, and duties of the public utilities commission extend to
every public utility and railroad, the plant or property of which lies wholly within this state and
when the property of a public utility or railroad lies partly within and partly without this state to
that part of such plant or property which lies within this state; to the persons or companies own-
ing, leasing, or operating such public utilities and railroads; to the records and accounts of the
business thereof done within this state; and to the records and accounts of any companies which
are part of an electric utility holding company system exernpt under section 3(a)(1) or (2) of the
"Public Utility Holding Compaiiy Act of 1935," 49 Stat. 803, 15 U.S.C. 79c, and the rules and
regulations promulgated thereunder, insofar as such records and accounts may in any way affect
or relate to the costs associated with the provision of electric utility service by any public utility
operating in this state and part of such holding company system.

Nothing in this section, or section 4905.06 or 4905.46 of the Revised Code pertaining to regula-
tion of holding companies, grants the public utilities commission authority to regulate a holding
company or its subsidiaries which are organized under the laws of another state, render no public
utility service in the state of Ohio, and are regulated as a public utility by the public utilities
commission of another state or primarily by a federal regulatory commission, nor do these grants
of authority apply to public utilities that are excepted from the definition of "public utility" under
divisions (A)(1) to (3) of section 4905.02 of the Revised Code.

4905.06 General supervision.

The public utilitiescommission has general stipervision over all public utilities within its juris-
diction as defined in section 4905.05 of the Revised Code, and may examine such public utilities
and keep informed as to their general condition, capitalization, and franchises, and as to the
manner in which their properties are leased, operated, managed, and conducted with respect to
the adequacy or accommodation afforded by their service, the safety and security of the public
and their employees, and their compliance with all law•s, orders of the commission, franchises,



and charter requirements. The commission has general supervision over all other companies
referred to in section 4905.05 of the Revised Code to the extent of its jurisdiction as defined in
that section, and may examine such companies and keep informed as to their general condition
and capitalization, and as to the manner in which their properties are leased, operated, managed,
and conducted with respect to the adequacy or accommodation afforded by their service, and
their compliance with all laws and orders of the commission, insofar as any of such matters may
relate to the costs associated with the provision of electric utility service by public utilities in this
state which are affiliated or associated with such companies. The commission, through the public
utilities commissioners or inspectors or employees of the commission authorized by it, zriay enter
in or upon, for purposes of inspection, any property, equipment, building, plant, factory, office,
apparatus, machinery, device, and lines of any public utility. The power to inspect includes the
power to prescribe any rule or order that the commission finds necessary for protection of the
public safety. In order to assist the commission in the perforrnance of its duties under this chap-
ter, authorized employees of the motor carrier enforcement unit, created under section 5503.34 of
the Revised Code in the division of state highway patrol, of the department of public safety may
enter in or upon, for inspection purposes, any motor vehicle of any motor carrier.

In order to inspect motor vehicles owned or operated by a motor carrier engaged in the transpor-
tation of persons, authorized employees of the motor carrier enforcement unit, division of state
highway patrol, of the department of public safety may enter in or upon any property of any
motor carrier engaged in the intrastate transportation of persons.

4905.13 System of accounts for public utilities.

The public utilities commission may establish a system of accounts to be kept by public utilities
or railroads, including municipally owned or operated public utilities, or may classify said public
utilities or railroads and establish a system of accounts for each class, and may prescribe the
manner in which such accounts shall be kept. Such system shall, when practicable, conform to
the system prescribed by the department of taxation. The commission may prescribe the forms of
accounts, records, and memorandums to be kept by such public utilities or railroads, including
the accounts, records, and memorandums of the movement of traffic as well as of the receipts
and expenditure of moneys, and any other forms, records, and memorandums which are neces-
sary to carry out Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised
Code. The system of accounts established by the commission and the forms of accounts, records,
and memorandums prescribed by it shall not be inconsistent, in the case of corporations subject
to the act of congress entitled "An act to regulate commerce" approved February 4, 1887, and the
acts amendatory thereof and supplementary thereto, with the systems and forms established for
such coxporations by the interstate commerce commission. This section does not affect the power
of the public utilities commission to prescribe forms of accounts, records, and memorandums
covering information in addition to that required by the interstate commerce commission, The
public utilities commission may, after hearing had upon its own motion or complaint, prescribe
by order the accounts in which particular outlays and receipts shall be entered, charged, or cred-
ited. Where the public utilities commission has prescribed the forms of accounts, records, or
memorandums to be kept by any public utility or railroad for any of its business, no such public
utility or railroad shall keep any accounts, records, or memorandums for such business other than
those so prescribed, or those prescribed by or under the authority of any other state or of the
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United States, except such accounts, records, or memorandums as are explanatorv of and sup-
plemental to the accounts, records, or memorandums prescribed by the commission. The com-
mission shall at all times have access to all accounts kept by such public utilities or railroads and
may designate any of its officers or employees to inspect and examine any such accounts. The
auditor or other chief accounting officer of any such public utility or railroad shall keep such
accounts and make the reports provided for in sections 4905.14 and 4907.13 of the Revised
Code. Any auditor or chief accounting officer who fails to comply with this section shall be
subject to the penalty provided for in division (B) of section 4905.99 of the Revised Code. The
attorney general shall enforce such section upon request of the public utilities commission by
mandamus or other appropriate proceedings.

4905.22 Service and facilities required - unreasonable charge prohibited.

Every public utilitv shall furnish necessary and adequate service and facilities, and every public
utility shall furnish and provide with respect to its business such instrumentalities and facilities,
as are adequate and in all respects just and reasonable, All charges made or demanded for any
service rendered, or to be rendered, shall be just, reasonable, and not more than the charges
allowed by law or by order of the public utilities commission, and no unjust or unreasonable
charge shall be made or demanded for, or in connection with, any service, or in excess of that
allowed by law or by order of the commission.

4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon
the initiative or complaint of the public utilities commission, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, or that any regulation, measurement, or practice
affecting or relating to any service furnished bv the public utility, or in connection with such ser-
vice, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or
unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, if it
appears that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. The notice shall be served
not less tl-ian fifteen davs before hearing and shall state the matters complained of. The commis-
sion may adjourn suchYhearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have
process to enforce the attendance of witnesses.

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or
to modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification,
charge, or rental, or any regulation or practice affecting the same, shall file a written application
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with the public utilities commission. Except for actions under section 4909.16 of the Revised
Code, no public utility may issue the notice of intent to file an application pursuant to division
(B) of section 4909.43 of the Revised Code to increase any existing rate, joint rate, toll,
classification, charge, or rental, until a final order under this section has been issued by the
commission on any pending prior application to increase the same rate, joint rate, toll, classifica-
tion, charge, or rental or until two hundred seventy-five days after filing such application, which-
ever is sooner. Such application shall be veril-ied by the president or a vice-president and the sec-
retary or treasurer of the applicant. Such application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regulation or practice affecting the same, a
schedule of the modification amendment, change, increase, or reduction sought to be established,
and a statement of the facts and grounds upon which such application is based. If such applica-
tion proposes a new service or the use of new equipment, or proposes the establishnlent or
amendment of a regulation, the application shall fully describe the new service or equipment, or
the regulation proposed to be established or amended, and shall explain how the proposed ser-
vice or equipment differs from services or equipment presently offered or in use, or how the reg-
ulation pr.oposedto be established or amended differs from regulations presently in effect. `I'he
application shall provide such additional information as the commission may require in its dis-
cretion. If the commission determines that such application is not for an increase in any rate,
joint rate, toll, classification, charge, or rental, the commission may permit the filing of the
schedule proposed in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or unreasonable,
the commission shall set the matter for hearing and shall give notice of such hearing by sending
written notice of the date set for the hearing to the public utility and publishing notice of the
hearing one time in a newspaper of general circulation in each county in the service area affected
by the application. At such hearing, the burden of proof to show that the proposals in the appli-
cation are just and reasonable shall be upon the public utility. After such hearing, the commis-
sion shall, where practicable, issue an appropriate order within six months from the date the
application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,
classification, charge, or rental there shall also, unless otherwise ordered by the commission, be
filed with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas, water-works, or
sewage disposal system company, prc^jected to be used and useful as of the date certain, in ren-
dering the service referred to in such application, as provided in section 4909.05 of the Revised
Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, reve-
nues, and incomes from all sources, all of its operating costs and other expenditures, and any
analysis such public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;
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(E) Such other information as the commission may require in its discretion.

4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system
control, and dispatch services; reactive supply from generation resources and voltage control
service; reactive supply from transmission resources service; regulation service; frequency
response service; energy imbalance service; operating reserve-spinning reserve service; operat-
ing reserve-supplemental reserve service; load following; back-up supplyservice; real-power
loss replacement service; dynamic scheduling; system black start capability; and network stabil-
ity service.

(2) "Billing and collection agent" means a fti11y independent agent, not affiliated with or other-
wise controlled by an electric utility, electric services company, electric cooperative, or govern-
mental aggregator subject to certification under section 4928.08 of the Revised Code, to the
extent that the agent is under contract with such utility, company, cooperative, or aggregator
solely to provide billing and collection for retail electric service on behalf of the utility company,
cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under
sections 4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric selvice that is com-
petitive as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light cornpany that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7
U.S.C. 901, and owns or operates facilities in this state to generate, transmit, or distribute elec-
tricity, or a not-for-profit successor of such company,

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric dis-
tribution service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code
and includes an electric services company, but excludes any self-generator to the extent that it
consumes electricity it so produces, sells that electricity for resale, or obtains electricity from a
generating facility it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit
or not-for-profit basis in the business of supplying or arranging for the supply of only a competi-
tive retail electric service in this state. "Electric services company" includes a power marketer,
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power broker, aggregator, or independent power producer but excludes an electric cooperative,
municipal electric utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged
on a for-profit basis either in the business of supplying a noncompetitive retail electric service in
this state or in the businesses of supplying both a noncompetitive and a competitive retail electric
service in this state. "Electric utility" excludes a municipal electric utility or a billing and collec-
tion agent.

(12) "Tirm electric service" means electric service other than nonfirtn electric service.

(13) "Ciovernmental aggregator" means a legislative authority of a municipal corporation, a
board of township trustees, or a board of county commissioners acting as an aggregator for the
provision of a competitive retail electric service under authority conferred under section 4928.20
of the Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware
that the person's conduct will probably cause a certain result or will probably be of a certain
nature. A person has knowledge of circumstances when the person is aware that such circum-
stances probably exist.

(15) "Level of fttnding for low-income customer energy efficiency programs provided through
electric utility rates" means the level of funds specifically included in an electric utility's rates on
October 5, 1999, pursuant to an order of the public utilities commission issued under Chapter
4905. or 4909, of the Revised Code and in effect on October 4, 1999, for the purpose of improv-
ing the energy efficiency of housing for the utility's low-income customers. The term excludes
the level of any such funds committed to a specific nonprofit organization or organizations pur-
suant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and
the targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on
the starting date of competitive retail electric service and ending on the applicable date for that
utility as specified in section 4928.40 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity con-
sumed is for nonresidential use and the customer consumes more than seven hundred thousand
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kilowatt hours per year or is part of a national account involving multiple facilities in one or
more states,

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to
generate, transFnit; or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is
noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed
under section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905,31
of the Revised Code, which schedule or arrangement includes conditions that may require the
customer to curtail or interrupt electric usage during nonemergency circumstances upon notifi-
cation by an electric utility.

(23) "1'ercentage of income payment plan arrears" means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management
practices or strategies that facilitate the generation or use of electricity or energy and that reduce
or support the reduction of energy consumption or support the production of clean, renewrable
energy for industrial, distribution, commercial, institutional, govemmental, research, not-for-
profit, or residential energy users, including, but not limited to, advanced energy resources and
renewable energy resources, "Advanced energy project" also includes any project described in
division (A), (B), or (C) of section 4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or
deferred on the regulatory books of the electric utility, pursuant to an order or practice of the
public utilities commission or pursuant to generally accepted accounting principles as a result of
a prior commission rate-making decision, and that would otherwise have been charged to
expense as incurred or would not have been capitalized or otherwise deferred for future regula-
tory consideration absent commission action. "Regulatory assets" includes, but is not limited to,
all deferred demand-side management costs; all deferred percentage of income payment plan
arrears; post-in-sezvice capitalized charges and assets recognized in connection with statement of
financial accounting standards no, 109 (receivables from customers for income taxes); future
nuclear decommissioning costs and fiiel disposal costs as those costs have been determined by
the commission in the electric utility'smost recent rate or accounting application proceeding
addressing such costs; the undepreciated costs of safety and radiation control equipment on
nuclear generating plants owned or leased by an electiic utility; and fuel costs currently deferred
pursuant to the terms of one or more settlement agreements approved by the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply
of electricity to ultimate consumers in this state, from the point of generation to the point of con-
sumption. For the purposes of this chapter, retail electric service includes one or more of the
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following "service components": generation service, aggregation service, power marketing ser-
vice, power brokerage service, transmission service, distribution service, ancillary service,
metering service, and billing and collection service,

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-
generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the productiozl of electrical energy that does all
of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a micro-
turbine or a fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for elec-
tricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may
provide any such excess electricity to another entity, whether the facility is installed or operated
by the owner or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amend-
ment of this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure,
or equipment that increases the generation output of an electric generating facility to the extent
such efficiency is achieved withot.rt additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technologythat includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mer-
cury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society
of testing and materials standard D 1757A or a reduction of metal oxide emissions in accordance
with standard D5142 of that society, or clean coal technology that includes the design capability
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to control or prevent the emission of carbon dioxide, which design capability the commission
shall adopt by rule and shall be based on economically feasible best available technology or, in
the absence of a determined best available technology, shall be of the highest level of economi-
cally feasible design capability for which there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation Ill technology as defined by
the nuclear regulatory commission; other, later technology; or significant improvements to
existing facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton
exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid
oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, iiiclud-
ing, but not limited to, advanced stoker tee.hnology, and advanced fluidized bed gasification
technology, that results in measurable greenhouse gas emissions reductions as calculated pursu-
ant to the United States environniental protection agency's waste reduction model (WARM) ;

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a
simple or combined-cycle natural gas generating facility or a generating facility that uses bio-
mass, coal, modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results
from the deployinent of advanced teclu7.ology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has
been, included in an energy efficiency program of an electric distribution utilitypursuant to
requirements under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01. of the Revised Code.

(36) "Cogeneration technology" means technology that produces electricity and useful thermal
output simultaneously.

(37)

(a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar thermal energy ;

(ii) Wind energy ;

(iii) Power produced by a. hydroelectric facility ;
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(iv) Geothermal energy ;

(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through
fractionation, biological decomposition, or other process that does not principally involve com-
bustion ;

(vi) Biomass energy ;

(vii) Energy produced by cogeneration technology that is placed into service on or before
December 31, 2015, and for wliich more than ninety per cent of the total annual energy input is
from combustion of a waste or byproduct gas from an air contaminant source in this state, which
source has been in operation since on or before January 1, 1985, provided that the cogeneration
technology is a part of a facility located in a county having a population of more than three hun-
dred sixty-five thousand but less than three hundred seventy thousand according to the most
recent federal decennial census ;

(viii) Biologically derived methane gas ;

(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin in spent pulping liquors>

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation
of electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric
acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the
state's territorial waters of Lake Erie; methane gas eAnitted from an abandoned coal mine; waste
energy recovery system placed into service or retrofitted on or after the effective date of the
amendment of this section by S.B. 315 of the 129th general assembly, except that a waste energy
recovery system described in division (A)(38)(b) of this section may be included only if it was
placed into service between January 1, 2002, and December 31, 2004; storage facility that will
promote the better utilization of a renewable energy resource ; or distributed generation system
used by a customer to generate electricity from any such energy.

"Renewable energy resource" does not include a waste energy recovery system that is, or was, on
or after January 1, 2012, included in an energy efficiency program of an eleetricdistribution
utility pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric
generating facility that is located at a dam on a river, or on any water discharged to a river, that is
within or bordering this state or within or bordering an adjoining state and meets all of the fol-
lowing standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water qual-
ity, including seasonal flow fluctuations as defined by the applicable licensing agency for the
facility.
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(ii) The facility demonstrates that it complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91
Stat, 1598, 1599, 33 U.S.C. 1341, andd.emonstrates that it has not contributed to a finding by this
state that the river has impaired water quality under Section 303(d) of the "Clean Water Act of
1977," 114 Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regulatory commission license issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection
agency and with the terms of its federal energy regulatory commission license regarding water-
shed protection, mitigation, or enhancement, to the extent of each agency's respective jurisdiction
over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884,
16 U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compli-
ance with the terms of its federal energy regulatory commission license or, if the facility is not
regulated by that commission, through development of a plan approved by the Ohio historic
preservation office, to the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility
is not regulated by that commission, the facility complies with similar requirements as are rec-
ommended by resource agencies, to the extent they have jurisdiction over the facility; and the
facility provides access to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state,
to the extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the fol-
lowing:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, ex-
cept for exhaust heat from a faci.lity whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided
that the conversion of energy to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.011 of the
Revised Code that recovers waste heat from electricity-producing engines or combustion tur-
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bines and that simultaneously uses the recovered heat to produce steam, provided that the facility
was placed into service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility's distribution
infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use,
including, but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful ther-
mal energy from the same fuel source designed to achieve thermal-efficiency levels of at least
sixty per cent, with at least twenty per cent of the system's total usefitl energy in the form of
thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a com-
petitive retail electric service if the service component is competitive pursuant to a declaration by
a provision of the Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code. Otherwise, the service
component shall be deemed a noncompetitive retail electric service.

4928.02 State policy.

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory,
and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides con-
sumers with the supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices
over the selection of those supplies and suppliers and by encouraging the development of distrib-
uted and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail
electric service including, but not limited to, demand-side management, time-differentiated
pricing, waste energy recovery systems, smart grid programs, and iYnplementation of advanced
metering infrastructure;

(E) l;ncourage cost-effective and efficient access to inforrnation regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective cus-
tomer choice of retail electric service and the development of perforrnance standards and targets
for service quality for all consumers, including annual achievement reports written in plain
language;
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(F) Ensure that an electric utility's transmission and distribution systems are available to a cus-
tomer-generator or owner of distributed generation, so that the customer-generator or owner can
market and deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the devel-
opment and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticom-
petitive subsidies flowing from a noncompetitive retail electric service to a competitive retail
electric service or to a product or service other than retail electric service, and vice versa,
including by prohibiting the recovery of any generation-related costs through distribution or
transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, mar-
ket deficiencies, and market power;

(J) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementa-
tion of any new advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their busi-
nesses;

(N) Facilitate the state's effectiveness in the global economy.

Tn carrying out this policy, the commission shall consider rules as they apply to the costs of elec-
tric distribution infrastructure, including, but not limited to, line extensions, for the purpose of
development in this state.

4928.46Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities com-
mission shall ensure that the policy specified in section 4928.02 of the Revised Code is effectu-
ated. To the extent necessary, the commission shall adopt rules to carry out this chapter. Initial
rules necessary for the commencement of the competitive retail electric service under this chap-
ter shall be adopted within one hundred eighty days after the effective date of this section.
Except as otherwise provided in this chapter, the proceedings and orders of the commission
under the chapter shall be subject to and governed by Chapter 4903. of the Revised Code.
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(B) If the commission determines, on or after the starting date of competitive retail electric ser-
vice, that there is a decline or loss of effective competition with respect to a competitive retail
electric service of an electric utility, which service was declared competitive by commission
order issued pursuant to division (A) of section 4928.04 of the Revised Code, the commission
shall ensure that that service is provided at compensatory, fair, and nondiscriminatory prices and
terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and
(B) of this section, the commission, on an ongoing basis, shall monitor and evaluate the provi-
sion of retail electric service in this state for the purpose of discerning any noncompetitive retail
electric service that should be available on a competitive basis on or after the starting date of
competitive retail electric service pursuant to a declaration in the Revised Code, and for the pur-
pose of discernirxgany competitive retail electric service that is no longer subject to effective
competition on or after that date. Upon such evaluation, the commission periodically shall report
its findings and any recommendations for legislation to the standing committees of both houses
of the general assembly that have primary jurisdiction regarding public utility legislation. Until
2008, the commission and the consumer's counsel also shall provide biennial reports to those
standing committees, regarding the effectiveness of competition in the supply of competitive
retail electric services in this state. In addition, until the end of all market development periods as
determined by the commission under section 4928.40 of the Revised Code, those standing
committees shall meet at least biennially to consider the effect on this state of electric service
restructuring and to receive reports from the commission, consumers' counsel, and director of
development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective
competition in the provision of a retail electric service or reasonably available alternatives for
that service, the commission shall consider factors including, but not limited to, all of the fol-
lowing:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services
readily available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share,
ease of entry, and the affiliation of suppliers of services. The burden of proof shall be on any
entity requesting, under division (B) or (C) of this section, a determination by the commission of
the existence of or a lack of effective competition or reasonably available alternatives.

(E)

(1) Beginning on the starting date of competitive retail electric service, the commission has
authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to
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resolve abuses of market power by any electric utility that interfere with effective competition in
the provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commis-
sion, beginning the first year after the market development period of a particular electric utility
and after reasonable notice and opportunity for hearing, may take such measures within a trans-
mission constrained area in the utility's certified territory as are necessary to ensure that retail
electric generation service is provided at reasonable rates within that area. The commission may
exercise this authority only upon findings that an electric utility is or has engaged in the abuse of
market power and that that abuse is not adequately mitigated by rules and practices of any inde-
pendent transmission entity controlling the transmission facilities. Any such measure shall be
taken only to the extent necessary to protect customers in the area from the particular abuse of
market power and to the extent the commission's authority is not preempted by federal law. The
measure shall remain the commission, after reasonable notice and opportunity for heari7ig,
determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggrega-
tor subject to certification under section 4928.08 of the Revised Code shall provide the cominis-
sion with such information, regarding a competitive retail electric service for which it is subject
to certification, as the commission considers necessary to carry out this chapter. An electric util-
ity shall provide the commissiori with such information as the commission considers necessary to
carry out divisions (13) to (E) of this section. The cornmission shall take such measures as it con-
siders necessary to protect the confidentiality of any such information. The commission shall
require each electric utility to file with the commission on and after the starting date of competi-
tive retail electric service an annual report of its intrastate gross receipts and sales of kilowatt
hours of electricity, and shall require each electric services company, electric cooperative, and
governmental aggregator subject to certification to file an annual report on and after that starting
date of such receipts and sales from the provision of those retail electric services for which it is
subject to certification. For the purpose of the reports, sales of kilowatt hours of electricity are
deemed to occur at the meter of the retail customer.

4928.14 Failure of supplier to provide service.

The failure of a supplier to provide retail electric generation service to customers within the cer-
tified territory of an electric distribution utility shall result in the supplier's customers, after rea-
sonable notice, defaulting to the utility's standard service offer under sections 4928.141,
4928.142, and 4928.143 of the Revised Code until the customer chooses an alternative supplier.
A supplier is deemed under this section to have failed to provide such service if the commission
finds, after reasonable notice and opportunity for hearing, that any of the following conditions
are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership, or has filed for
bankruptcy.

(B) The supplier is no longer capable of providing the service.
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(C) The supplier is unable to provide delivery to transmission or distribution facilities for such
period of time as may be reasonably specified by commission rule adopted under division (A) of
section 4928.06 of the Revised Code.

(D) The supplier's certification has been suspended, conditionally rescinded, or rescinded under
division (D) of section 4928.08 of the Revised Code.

4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer of
all competitive retail electric services necessary to maintain essential electric service to consum-
ers, including a firm supply of electric generation service. To that end, the electric distribution
utility shall apply to the public utilities commission to establish the standard service offer in
accordance with section 4928.142 or 4928.143 of the Revised Code and, at its discretion, may
apply simultaneously under both sections, except that the utility's first standard service offer
application at minimum shall include a filing under section 4928.143 of the Revised Code. Only
a standard service offer authorized in accordance with section 4928.142 or 4928.143 of the
Revised Code, shall serve as the utility's standard service offer for the purpose of compliance
with this section; and that standard service offer shall serve as the utility's default standard ser-
vice offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing
provision, the rate plan of an electric distribution utility shall continue for the purpose of the
utility's compliance with this division until a standard service offer is first authorized under sec-
tion 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division (D) of
section 4928.143 of the Revised Code, any rate plan that extends beyond December 31, 2008,
shall continue to be in effect for the subject electric distribution utility for the duration of the
plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code
shall exclude any previously authorized allowances for transition costs, with such exclusion
being effective on and after the date that the allowance is scheduled to end under the utility's rate
plan.

(B) "1'he commission shall set the time for hearing of a filing under section 4928.142 or 4928.143
of the Revised Code, send written notice of the hearing to the electric distribution utility, and
publish notice in a newspaper of general circulation in each county in the utility's certified terri-
tory. The commission shall adopt rules regarding filings under those sections.

4928.142 Standard generation service offer price - competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to divi-
sion (D) of this section and, as applicable, subject to the rate plan requirement of division (A) of
section 4928.141 of the Revised Code, an electric distribution utility may establish a standard
service offer price for retail electric generatipn service that is delivered to the utility under a
market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that pro-
vides for all of the following:
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(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bid-
ding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners.
No generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, con-
cerning the conduct of the competitive bidding process and the tlualif cations of bidders, which
rules shall foster supplier participation in the bidding process and shall be consistent with the
requirements of division (A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of
this section, the electric distribution utility shall file an application with the commission. An
electric distribution utility may file its application with thecomznission prior to the effective date
of the commission rules required under division (A)(2) of this section, and, as the commission,
determines necessary, the utility shall immediately conform its filing to the rules upon their tak-
ing effect. An application under this division shall detail the electric distribution utility's pro-
posed compliance with the requirements of division (A)(1) of this section and with commission
rules under division (A)(2) of this section and demonstrate that all of the following requirements
are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one
regional transmission organization that has been approved by the federal energy regulatory
commission; or there otherwise is comparable and nondiscriminatory access to the electric
transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to
take actions to identify and mitigate market power or the electric distribution utility'smarket
conduct; or a similar market monitoring function exists with commensurate ability to identify
and monitor market conditions and mitigate conduct associated with the exercise of market
power.

(3) A published source of information is available publicly or through subscription that identifies
pricing information for traded electricity on- and off-peak energy products that are contracts for
delivery beginning at least two years from the date of the publication and is updated on a regular
basis. The commission shall initiate a proceeding and, within ninety days after the application's
filing date, shall determine by order whether the electric distribution utility and its market-rate
offer meet all of the foregoing requirements. If the finding is positive, the electric distribution
utility may initiate its competitive bidding process. If the finding is negative as to one or more
requirements, the commission in the order shall direct the electric distribution utility regarding
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how any deficiency may be remedied in a timely manner to the commission's satisfaction;
otherwise, the electric distribution utility shall withdraw the application. However, if such rem-
edy is made and the subsequent finding is positive and also if the electric distribution utility
made a simultaneous filing under this section and section 4928.143 of the Revised Code, the util-
ity shall not initiate its competitive bid until at least one hundred fifty days after the filing date of
those applications.

(C) Upon the completion of the competitive bidding process autliorized by divisions (A) and (B)
of this section, including for the purpose of division (D) of this section, the commission shall
select the least-cost bid winner or winners of that process, and such selected bid or bids, as pre-
scribed as retail rates by the commission, shall be the electric distribution utility's standard ser-
vice offer unless the commission, by order issued before the third calendar day following the
conclusion of the competitive bidding process for the market rate offer, determines that one or
more of the following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid
upon was greater than the aziiount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the
electric distribution utility. All costs incurred by the electric distribution utility as a result of or
related to the competitive bidding process or to procuring generation service to provide the
standard service offer, including the costs of energy and capacity and the costs of all other
products and services procured as a result of the competitive bidding process, shall be timely
recovered through the standard service offer price, and, for that purpose, the commission shall
approve a reconciliation mechanism, other recovery mechanism, or a combination of such mech-
anisms for the utility.

(D) "I'he first application filed under this section by an electric distribution utility that, as of July
31, 2008, directly owns, in whole or in part, operating electric generating facilities that had been
used and useful in this state shall require that a portion of that utility's standard service offer load
for the first five years of the market rate offer be competitively bid under division (A) of this
section as follows: ten per cent of the load in year one, not more than twenty per cent in year
two, thirty per cent in year three, forty per cent in year four, and fifty per cent in year five. Con-
sistent with those percentages, the commission shall determine the actual percentages for each
year of years one through five. 'The standard service offer price for retail electric generation ser-
vice under this first application shall be a proportionate blend of the bid price and the generation
service price for the remaining standard service offer load, which latter price shall be equal to the
electric distribution utility's most recent standard service offer price, adjusted upward or down-
ward as the comniission deternlines reasonable, relative to the jurisdictional portion of any
k-nown and measurable changes from the level of any one or more of the following costs as
reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;
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(2) Its prudently incurred. purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of
this state, including, but not limited to, renewable energy resource and energy efficiency
recluirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consid-
eration of the derating of any facilitv associated with those costs. In making any adjustment to
the most recent standard service offer price on the basis of costs described in division (D) of this
section, the commission shall include the benefits that may become available to the electric dis-
tribution utility as a result of or in con.nection with the costs included in the adjustment, includ-
ing, but not limited to, the utility's receipt of emissions credits or its receipt of tax benefits or of
other benefits, and, accordingly, the commission may impose such conditions on the adjustment
to ensure that any such benefits are properly aligned with the associated cost responsibility. The
commission shall also determine how such adjustments will affect the electric distribution utili-
ty's return on common equity that may be achieved by those adjustments. The commission shall
not apply its consideration of the return on common equity to reduce any adjustments authorized
under this division unless the adjustments will cause the electric distribution utility to earn a
return on common equity that is significantly in excess of the return on common equity that is
earned by publicly traded companies, including titilities, that face comparable business and
financial risk, with such adjustrnents for capital structure as may be appropriate. The burden of
proof for demonstrating that significantly excessive earnings will not occur shall be on the elec-
tric distribution utility. Additionally, the commission may adjust the electric distribution- utility's
most recent standard service offer price by such just and reasonable amount that the comnlission
determines necessary to address any emergency that threatens the utility's financial integrity or to
ensure that the resulting revenue available to the utility for providing the standard service offer is
not so inadequate as to result; directly or indirectly, in a taking of property without compensation
pursuant to Section 19 of Article l, Ohio Constitution. The electric distribution utility has the
burden of demonstrating that any adjustment to its most recent standard service offer price is
proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and not-
withstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change iri
the electric distribution utility's standard service offer price that would otherwise result in general
or with respect to any rate group or rate schedule but for such alteration. Any such alteration
shall be made not more often than annually, and the commission shall not, by altering those pro-
portions and in any event, including because of the length of time, as authorized under division
(C) of this section, taken to approve the market rate offer, cause the duration of the blending
period to exceed ten years as counted from the effective date of the approved market rate offer.
Additionally, any such alteration shall be limited to an alteration affecting the prospective pro-
portions used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.
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(F) An electric distribution utility that has received commission approval of its first application
under division (C) of this section shall not, nor ever shall be authorized or required by the com-
mission to, file an application iulder section 4928.143 of the Revised Code.

4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities commission approval of an electric
security plan as prescribed under division (B) of this section. The utility may file that application
prior to the effective date of any rules the commission may adopt for the purpose of this section,
and, as the commission determines necessary, the utility immediately shall conform its filing to
those z-ules upon their taking effect.

(B) Notwithstanding any other provision of I'itle XLIX of the Revised Code to the contrary
except division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of
section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commis-
sion if the commission tenninates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided
the cost is prudently incurred: the cost of fuel used to generate the electricity supplied under the
offer; the cost of purchased power supplied under the offer, including the cost of energy and
capacity, and including purchased power acquired from an affiliate; the cost of emission allow-
ances; and the cost of federally mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution
utility's cost of constructing an electric generating facility or for an environmental expenditure
for any electric generating facility of the electric distribution utility, provided the cost is incurred
or the expenditure occurs on or after January 1, 2009. Any such allowance shall be subject to the
construction work in progress allowance limitations of division (A) of section 4909.15 of the
Revised C;ode, except that the conimission may authorize such an allowance upon the incurrence
of the cost or occurrence of the expenditure. No such allowance for generating facility construc-
tion shall be authorized, however, unless the commission first determines in the proceeding that
there is need for the facility based on resource planning projections submitted by the electric
distribution utility. Further, no such allowance shall be authorized unless the facility's construc-
tion was sourced through a competitive bid process, regarding which process the commission
may adopt rules. An allowance approved under division (B)(2)(b) of this section shall be estab-
lished as a nonbypassable surcharge for the life of the facility.
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(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility
that is owned or operated by the electric distribution utility, was sourced through a competitive
bid process subject to any such rules as the commission adopts under division (B)(2)(b) of this
section, and is newly used and useful on or after January 1, 2009, which surcharge shall cover all
costs of the utility specified in the application, excluding costs recovered through a surcharge
under division (B)(2)(b) of this section. However, no surcharge shall be authorized unless the
comrnission first determines in the proceeding that there is need for the facility based on resource
planning projections submitted by the electric distribution utility. Additionally, if a surcharge is
authorized for a facility pursuant to plan approval under division (C) of this section and as a con-
dition of the continuation of the surcharge, the electric distribution utilitv shall dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility. Before
the commission authorizes any surcharge pursuant to this division, it may consider, as applicable,
the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to lirnitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default ser-
vice, carrying costs, amortization periods, and accounting or deferrals, including future recovery
of such deferrals, as would have the effect of stabilizing or providing certainty regarding retail
electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance
with section 4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for
the standard ser-vice offer, including provisions for the recovery of any cost of such service that
the electric distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and not-
withstanding any provision of Title XLIX of the Revised Code to the contrary, provisions
regarding singleissue ratemaking, a revenue decoupling mechanism or any other incentive rate-
making, and provisions regarding distribution infrastructure and modernization incentives for the
electric distribution utility. I'he latter may include a long-term energy delivery infrastructure
modernization plan for that utility or any plan providing for the utility's recovery of costs,
including lost revenue, shared savings, and avoided costs, and a just and reasonable rate of return
on such infrastructure modernization. As part of its determination as to whether to allow in an
electric distribution utility's electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric distribution
utility's distribution system and ensure that customers' and the electric distribution utility's
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expectations are aligned and that the electric distribution utility is placing sufficient emphasis on
and dedicating sufficient resources to the reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic develop-
ment, job retention, and energy efficiency programs, which provisions may allocate program
costs across all classes of customers of the utility and those of electric distribution utilities in the
same holding company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The com-
mission shall issue an order under this division for an initial application under this section not
later than one hundred fifty days after the application's filing date and, for any subsequent appli-
cation by the utility under this section, not later than two hundred seventy-five days after the
application's filing date. Subject to division (D) of this section, the commission by ordei• shall
approve or modify and approve an application filed under division (A .) of this section if it finds
that the electric security plan so approved, including its pricing and all other terms and condi-
tions, including any deferrals and any future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that would otherwise apply under section
4928.142 of the Revised Code. Additionally, if the commission so approves an application that
contains a surcharge under division (13)(2)(b) or (c) of this section, the commission shall ensure
that the benefits derived for any purpose for which the surcharge is established are reserved and
made available to those that bear the surcharge. Otherwise, the commission by order shall disap-
prove the application,

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this section,
the electric distribution utility may withdraw the application, thereby terminating it, and may file
a new standard service offer under this section or a standard service offer under section 4928.142
of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission
shall issue such order as is necessary to continue the provisions, terms, and coriditions of the
utility's most recent standard service offer, along with any expected increases or decreases in fuel
costs from those contained in that offer, until a subsequent offer is authorized pursuant to this
section or section 4928.142 of the R.evised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised
Code, if an electric distribution utility that has a rate plan that extends beyond December 31,
2008, files an application under this section for the purpose of its compliance with division (A)
of section 4928.141 of the Revised Code, that rate plan and its terins and conditions are hereby
incorporated into its proposed electric security plan and shall continue in effect until the date
scheduled under the rate plan for its expiration, and that portion of the electric security plan shall
not be subject to commission approval or disapproval under division (C) of this section, and the
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earnings test provided for in division (F) of this section shall not apply until after the expiration
of the rate pian. However, that utility may include in its electric security plan under this section,
and the commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are not being
recovered under the rate plan and that the utility incurs during that continuation period to comply
with section 4928,141, division (B) of section 4928.64, or division (A) of section 4928.66 of the
Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdraum
by the utility as authoriz-ed under that division, has a term, exclusive of phase-ins or deferrals,
that exceeds three years from the effective date of the plan, the commission shall test the plan in
the fourth year, and if applicable, every fourth year thereafter, to determine whether the plan,
including its then-existing pricing and all other terms and conditions, including any deferrals and
any future recovery of defei-rals, continues to be more favorable in the aggregate and during the
remaining term of the plan as compared to the expected results that would otherwise apply under
section 4928.142 of the Revised Code. The commission shall also determine the prospective
effect of the electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess of the
return on common equity that is likely to be earned by publicly traded companies, including util-
ities, that face comparable business and financial risk, with such adjustments for capital structure
as may be appropriate. 'I'he burden of proof for demonstrating that significantly excessive earn-
ings will not occur shall be on the electric distribution utility. If the test results are in the negative
or the commission finds that continuation of the electric security plan will result in a return on
equity that is significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate, during the balance of the
plan, the commission may terminate the electric security plan, but not until it shall have provided
interested parties with notice and an opportunity to be heard. "I'he commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accommodate the
transition from an approved plan to the more advantageous alternative. In the event of an electric
security plan's termination pursuant to this division, the commission shall permit the continued
deferral and phase-in of any amounts that occurred prior to that termination and the recovery of
those amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section,
the commission shall consider, following the end of each annual period of the plan, if any such
adjustments resulted in excessive earnings as measured by whether the earned return on common
equity of the electric distribution utilitv is significantly in excess of the return on common equity
that was earned during the same period by publicly traded companies, including utilities, that
face comparable business and financial risk, with such adjustments for capital structure as may
be appropriate. Consideration also shall be given to the capital requirements of future committed
investments in this state. The burden of proof for demonstrating that significantly excessive
earnings did not occur shall be on the electric distribution utility. If the conimission ftndsthat
such adjustments, in the aggregate, did result in significantly excessive earnings, it shall require
the electric distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric distribution
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utility shall have the right to terminate the plan and immediately file an application pursuant to
section 4928.142 of the Revised Code. Upon termination of a plan under this division, rates shall
be set on the same basis as specified in division (C)(2)(b) of this section, and the commission
shall permit the continued deferral and phase-in of any amounts that occurred prior to that termi-
nation and the recovery of thoseamounts as contemplated under that electric security plan. In
making its determination of significantly excessive earnings under this division, the commission
shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or
parent company.

4928.144 Phase-in of electric distribution utility rate or priee.

The public utilities commission bv order may authorize any just and reasonable phase-in of any
electric distribution utility rate or price established under sections 4928.141 to 4928.143 of the
Revised Code, and inclusive of carrying charges, as the commission considers necessary to
ensure rate or price stability for consumers. If the commission's order includes such a phase-in,
the order also shall provide for the creation of regulatory assets pursuant to generally accepted
accounting principles, by authorizing the deferral of incurred costs equal to the amount not
collected, plus carrying charges on that amount. Fut-ther, the order shall authorize the collection
of those deferrals thxough a nonbypassable surcharge on any such rate or price so established for
the electric distribution utility by the commission.

4928.17 Corporate separation plans.

(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928,31 to 4928.40 ot'the
Revised Code and beginning on the starting date of competitive retail electric service, no electric
utility shall engage in this state, either directly or through an affiliate, in the businesses of sup-
plying a noncompetitive retail electric service and supplying a competitive retail electric service,
or in the businesses of supplying a tioncompetitive retail electric service and supplying a product
or service other than retail electric service, unless the utility implements and operates under a
corporate separation plan that is approved by the public utilities commission under this section,
is consistent with the policy specified in section 4928.02 of the Revised Code, and achieves all of
the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or
the nonelectric product or service through a fully separated affiliate of the utility, and the plan
includes separate accounting requirements, the code of conduct as ordered by the commission
pursuant to a rule it shall adopt under division (A) of section 4928.06 of the Revised Code, and
such other measures as are necessary to effectuate the policy specified in section 4928.02 of the
Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and pre-
venting the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or
advantage to any affiliate, division, or part of its own business engaged in the business of sup-
plying the competitive retail electric service or nonelectric product or service, including, but not
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limited to, utility resources such as trucks, tools, office equipment, office space, supplies, cus-
tomer and marketing information, advertising, billing and mailing systems, personnel, and train-
ing, without compensation based upon fully loaded embedded costs charged to the affiliate; and
to ensure that any such affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of supplying the non-
competitive retail electric service. No such utility, affiliate, division, or part shall extend such
undue preference. Notwithstanding any other division of this section, a utility's obligation under
division (A)(3) of this section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation
plan filed with the commission under division (A) of this section. As part of the code of conduct
required under division (A)(1) of this section, the commission shall adopt rules pursuant to divi-
sion (A) of section 4928.06 of the Revised Code regarding corporate separation and procedures
for plan filing and approval. The rules shall include limitations on affiliate practices solely for
the purpose of maintaining a separation of the aftiliate's business from the business of the utility
to prevent unfair competitive advantage by virtue of that relationship. The rules also shall
include an opportunity for any person having a real and substantial interest in the corporate sepa-
ration plan to file specific objections to the plan and propose specific responses to issues raised
in the objections, which objections and responses the commission shall address in its final order.
Prior to commission approval of the plan, the commission shall afford a hearing upon those
aspects of the plan that the commission determines reasonably require a hearing. The commis-
sion may reject and require refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate sep-
aration plan under this section, to be effective on the date specified in the order, only upon find-
ings that the plan reasonably complies with the requirements of division (A) of this section and
will provide for ongoing compliance with the policy specified in section 4928.02 of the Revised
Code. However, for good cause shown, the commission may issue an order approving or modi-
fying arid approving a corporate separation plan under this section that does not comply with
division (A)(1) of this section but complies with such functional separation requirements as the
commission authorizes to apply for an interim period prescribed in the order, upon a finding that
such alternative plan will provide for ongoing compliance with the policy specified in section
4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this sec-
tion, and the commission, pursuant to a request from any party or on its own initiative, may order
as it considers necessary the filing of an amended corporate separation plan to reflect changed
circuznstances,

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly
owns at any time without obtaining prior commission approval.
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4928.31 Transition plan.

(A) Not later than ninety days after the effective date of this section, an electric utility supplying
retail electric service in this state on that date shall file with the public utilities commission a
plan for the utility's provision of retail electric service in this state during the market develop-
ment period. This transition plan shall be in such form as the commission shall prescribe by rule
adopted under division (A) of section 4928.06 of the Revised Code and shall include all of the
following:

(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section
4928.34 of the Revised Code and any rules adopted by the commission under division (A) of
section 4928,06 of the Revised Code, the unbundles components for electric generation,
transmission, and distribution service and such other unbundled service components as the com-
mission requires, to be charged by the utility beginning on the starting date of competitive retail
electric service and that includes information the commission requires to fix and determine those
components;

(2) A corporate separation plan consistent with section 4928.17 of the Revised Code and any
rules adopted by the commission under division (A) of section 4928.06 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational support systems and
any other technical iinplernentation issues pertaining to competitive retail electric service con-
sistent with any rules adopted by the commission under division (A) of section 4928.06 of the
Revised Code;

(4) An employee assistance plan for providing severance, retraining, early retirement, retention,
outplacement, and other assistance for the utility's employees whose employment is affected by
electric industry restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 of the Revised Code.
A transition plan under this section may include tariff terms and conditions to address reasonable
requirements for changing suppliers, length of commitment by a customer for service, and such
other matters as are necessary to accommodate electric restructuring. Additionally, a transition
plan under this section may include an application for the opportunity to receive transition reve-
nues as authorized under sections 4928,31 to 4928.40 of the Revised Code, whieh application
shall be consistent with those sections atid any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code. The transition plan also may include a plan for the
independent operation of the utility's transmission facilities consistent with section 4928.12 of
the Revised C;ode, division (A)(13) of section 4928.34 of the Revised Code, and any rules
adopted by the commission under division (A) of section 4928.06 of the Revised Code. I'lie
commission may reject and require refiling, in whole or in part, of any substantially inadequate
transition plan.

(B) The electric utility shall provide public notice of its filing under division (A) of this section,
in a form and manner that the commission shall prescribe by rule adopted under division (A) of
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section 4928.06 of the Revised Code, However, the adoption of rules regarding the public notice
under this division, regarding the form of the trans'itiori plan under division (A) of this section,
and regarding procedures for expedited discovery under division (A) of section 4928.32 of the
Revised Code are not subject to division (D) of section 111.15 of the Revised Code.

4928.32 Procedures for expedited discovery in proceeding initiated to consider transition
plan.

(A) The ptiblic utilities commission shall establish reasonable procedures for expedited discov-
ery in any proceeding initiated to consider a transition plan filed under section 4928.31 of the
Revised Code.

(B) Not later than forty-five days after the date on which an electric utility files a transition plan
under section 4928.31 of the Revised Code, any person having a real and substantial interest in
the transition plan may file with the commission preliminary objections to the transition plan,
which shall identify with specificity issues pertaining to any aspect of the transition plan, and any
such person inay propose specific responses to those issues. The commission shall address those
objections and responses in its final order. In addition, not later than ninety days after the plan's
filing, the commission staff shall file with the commission a report of its recommendations with
respect to the plan. Prior to commission approval of the plan, the commission shall afford a
hearing upon those aspects of the plan that the comniission determines reasonably require a
hearing.

(C) 'T'he commission shall maintain a complete record of all proceedings relative to a transition
plan filed under section 4928.31 of the Revised Code and shall issue and file with the record of
the case findings of fact and written opinions setting forth the reasons for any modification to or
its approval of a transition plan.

4928.33 Transition plan approval.

(A) Not later than two hundredseventy-five days after the date an electric utility files a transition
plan under section 4928.31 of the Revised Code, but, in any event, not later than October 3 1,
2000, the public utilities commission shall issue a final order approving the transition plan as
filed under section 4928.31 of the Revised Code or an order modifying and approving that plan.
The order is subject to section 4903.15 of the Revised Code and is subject to review and appeal
under Chapter 4903, of the Revised Code.

(B) If the commission fails to issue, by October 31, 2000, a final order approving a transition
plan, or such a final order has been enjoined in whole or in part pending appeal to a court, the
commission shall issue an interim order prescribing a transition plan, to have effect on an interim
basis only, and containing the plan components required by division (A) of section 4928.31 of
the Revised Code and providing for the opportunity for transition revenue receipt if such an
application were included in the plan filed by the utility under that section. The interim order is
subject to section 4903.15 of the Revised Code but is not subject to review and appeal under
Chapter 4903. of the Revised Code. An interim plan prescribed under the interim order shall be
effective for the electric utility beginning on the starting date of competitive retail electric service
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and shall continue in effect until such time as any other replacement transition plan takes effect
pursuant to a final commission order or resolution of an appeal. Any interim plan so prescribed
shall comply with the applicable provisions of section 4928.34 of the Revised Code, A final
commission order shall provide for a reconciliation of those amounts determined in the final
order relative to division (A) of section 4928.31 of the Revised Code as compared to the interim
amounts as determined under this division.

(C) No electric utility required to file a transition plan u.nder section 4928,31 of the Revised
Code shall fail to implement a transition plan approved or prescribed for the utility by a comniis-
sion order issued under division (A) or (B) of this section. No electric utility shall provide retail
electric service in this state during the market development period except pursuant to such an
approved or prescribed transition plan.

4928.34 Determinations for approval or prescribing of plan.

(A) The public utilities commission shall not approve or prescribe a transition plan under divi-
sion (A) or (B) of section 4928.33 of the Revised Code unless the commission first makes all of
the following determinations:

(1) The unbundled components for the electric transmission component of retail electric service,
as specified in the utility's rate unbundling plan required by division (A)(1) of section 4928.31 of
the Revised Code, equal the tariff rates determined by the federal energy regulatory commission
that are in effect on the date of the approval of the transition plan under sections 4928.31 to
4928.40 of the Revised Code, as each such rate is determined applicable to each particular cus-
tomer class and rate schedule by the commission. The unbundled transmission component shall
include a sliding scale of charges under division (B) of section 4905.31 of the Revised Code to
ensure that refunds determined or approved by the federal energy regulatory commission are
flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in the rate unbundling plan
equal the difference between the costs attributable to the utility's transmission and distribution
rates and charges under its schedule of rates and charges in effect on the effective date of this
section, based upon the record in the most recent rate proceeding of the utility for which the util-
ity's schedule was established, and the tariff rates for electric transmission service determined by
the federal energy regulatory commission as described in division (A)(1) of this seetion.

(3) All other unbundled components required by the commission in the rate unbundling plan
equal the costs attributable to the particular service as reflected in the utility's schedule of rates
and charges in effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate unbundling plan
equal the residual amount remaining after the determination of the transmission, distribution, and
other unbundled components, and after any adjustments necessary to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the 123rd general
assembly.
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(5) All unbundled components in the rate unbundling plan have been adjusted to reflect any base
rate reductions on file with the commission and as scheduled to be in effect by December 31,
2005, under rate settlements in effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a commission order prior to the
effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled components in the rate
unbundling plan are capped and shall equal during the market development period, except as
specifically provided in this chapter, the total of all rates and charges in effect under the applica-
ble bundled schedule of the electric utility pursuant to section 4905.30 of the Revised Code in
effect on the day before the effective date of this section, including the transition charge deter-
mined under section 4928.40 of the Revised Code, adjusted for any changes in the taxation of
electric utilities and retail electric service under Sub. S.B. N. 3 of the 123rd General Assembly,
the universal service rider authorized bv section 4928.51 of the Revised Code, and the temporary
rider authorized by section 4928.61 of the Revised Code. For the purpose of this division, the
rate cap applicable to a customer receiving electric service pursuant to an arrangement approved
by the commission under section 4905.31 of the Revised Code is, for the term of the arrange-
ment, the total of all rates and charges in effect under the arrangement. For any rate schedule
filed pursuant to section 4905.30 of the Revised Code or any arrangement subject to approval
pursuant to section 4905.31 of the Revised Code, the initial tax-related adjustment to the rate cap
required by this division shall be equal to the rate of taxation specified in section 5727.81 of the
Revised Code and applicable to the schedule or arrangement. To the extent such total annual
amount of the tax-related adjustment is greater than or less than the comparable amount of the
total annual tax reduction experienced by the electric utility as a result of the provisions of Sub.
S.B. No. 3 of the 123rd general assembly, such difference shall be addressed by the commission
through accounting procedures, refunds, or an annual surcharge or credit to customers, or
through other appropriate means, to avoid placing the financial responsibility for the difference
upon the electric utility or its shareholders. Any adjustments in the rate of taxation specified in
5727.81 of the Revised Code section shall not occur without a corresponding adjustment to the
rate cap for each such rate schedule or arrangement. The department of taxation shall advise the
commission and self-assessors under section 5727.81 of the Revised Code prior to the effective
date of any change in the rate of taxation specified under that section, and the commission shall
modify the rate cap to reflect that adjustment so that the rate cap adjustment is effective as of the
effective date of the change in the rate of taxation. This division shall be applied, to the extent
possible, to eliminate any increase in the price of electricity for customers that otherwise may
occur as a result of establishing the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 4928.31 of the Revised
Code complies with section 4928.17 of the Revised Code and any rules adopted by the commis-
sion under division (A) of section 4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational support systenls and any
other technical implementation issues pertaining to competitive retail electric service comply
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with any rules adopted by the commission under division (A) of section 4928.06 of the Revised
Code.

(10) The employee assistance plan required by division (A)(4) of section 4928.31 of the Revised
Code sufficiently provides severance, retraining, early retirement, retention, outplacement, and
other assistance for the utility's employees whose employment is affected by electric industry
restructuring under this chapter.

(11) The consumer education plan required under division (A)(5) of section 4928.31 of the
Revised Code complies with former section 4928.42 of the Revised Code and any rules adopted
by the commission under division (A) of section 4928.06 of the Revised Code.

(12) `I'he transition revenues for which an electric utility is authorized a revenue opportunity
under sections 4928.31 to 4928.40 of the Revised Code are the allowable transition costs of the
utility as such costs are determined by the commission pursuant to section 4928.39 of the
Revised Code, and the transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan filed under section
4928.31 of the Revised Code reasonably complies with section 4928.12 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer complian.ce until an
order is issued under division (G) of section 4928.35 of the Revised Code.

(14) The utility is in compliance with sections 4928.01 to 4928.11 of the Revised Code and any
rules or orders of the commission adopted or issued under those sections.

(15) All unbundled components in the rate unbundling plan have been adjusted to reflect the
elimination of the tax on gross receipts imposed by section 5727.30 of the Revised Code. In
addition, a tran5ition plan approved by the commission under section 4928.33 of the Revised
Code but not containing an approved independent transmission plan shall contain the express
conditions that the utility will comply with an order issued under division (G) of section 4928.35
of the Revised Code.

(B) Subject to division (E) of section 4928,17 of the Revised Code, if the commission finds that
any part of the transition plan would constitute an abandonment under sections 4905.20 and
4905.21 of the Revised Code, the commission shall not approve that part of the transition plan
unless it makes the finding required for approval of an abandonment application under section
4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the Revised Code otherwise shall
not apply to a transition plan under sections 4928.31 to 4928.40 of the Revised Code.

4928.35 Schedules containing unbundled rate components set in approved plan.

(A) Upon approval of its transition plan under sections 4928.31 to 4928.40 of the Revised Code,
an electric utility shall file in accordance with section 4905.30 of the Revised Code schedules
containing the unbundled rate components set in the approved plan in accordance with section
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4928.34 of the Revised Code. T'he schedules shall be in effect for the duration of the utility's
market development period, shall be subject to the cap specified in division (A)(6) of section
4928.34 of the Revised Code, and shall not be adjusted during that period by the public utilities
commission except as otherwise authorized by division (B) of this section or as otherwise
authorized by federal law or except to reflect any change in tax law or tax regulation that has a
material effect on the electric utility.

(B)1~•,fforts shall be made to reach agreements with electric utilities in matters of litigation
regarding property valuation issues. Irrespective of those efforts, the unbundled components for
an electric utility's retail electric generation service and d'zstribution service, as provided in divi-
sion (A) of this section, are not subject to adjustment for the utility's market development period,
except that the commission shall order an equitable reduction in those components for all cus-
tomer classes to reflect any refund a utility receives as a result of the resolution of utility per-
sonal property tax valuation litigation that is resolved on or after the effective date of this section
and not later than December 31, 2005. Immediately upon the issuance of that order, the electric
tatility shall file revised rate schedules under section 4909.18 of the Revised Code to effect the
order.

(C) The schedule under division (A) of this section containing the unbiuldled distribution com-
ponents shall provide that electric distribution service under the schedule will be available to all
retail electric service customers in the electric utility's certified territozy and their suppliers on a
nondiscriminatory and comparable basis on and after the starting date of competitive retail elec-
tric service. The schedule also shall include an obligation to build distribution facilities when
necessary to provide adequate distribution service, provided that a customer requesting that ser-
vice may be required to pay all or part of the reasonable incremental cost of the new facilities, in
accordance with rules, policy, precedents, or orders of the commission.

(D) During the market development period, an electric distribution utility shall provide consum-
ers on a comparable and nondiscriminatory basis within its certified territory a standard service
offer of all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service priced in accordance with the
schedule containing the utility's unbundled generation service component. Immediately upon
approval of its transition plan, the utility shall file the standard service offer with the commission
under section 4909.18 of the Revised Code, during the market development period. The failure
of a supplier to deliver retail electric generation service sha11 result in the supplier's customers;
after reasonable notice, defaulting to the utility's standard service offer filed under this division
until the customer chooses an alternative supplier. A supplier is deemed under this section to
have failed to deliver such service if any of the conditions specified in section 4928.14 of the
Revised Code is met.

(E) An amendment of a coiporate separation plan contained in a transition plan approved by the
commission under section 4928.33 of the Revised Code shall be filed and approved as a corpo-
rate separation plan pursuant to section 4928.17 of the Revised Code,
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(^) Any change to an electric utility's opportunity to receive transition revenues under a transi-
tion plan approved in accordance with section 4928.33 of the Revised Code shall be authorized
only as provided in sections 4928.31 to 492$.40 of the Revised Code.

(G) The commission, by order, shall require each electric utility whose approved transition plan
did not include an independent transmission plan as described in division (A)(13) of section
4928.34 of the Revised Code to be a member of; and transfer control of transmission facilities it
owns or controls in this state to, one or more qualifying transmission entities, as described in
division (B) of section 4928.12 of the Revised Code, that are planned to be operational on and
after December 31, 2003. However, the commission may extend that date if, for reasons beyond
the control of the utility, a qualifying transmission entity is not planned to be operational on that
date. The commission's order may specify an earlier date on which the transmission entity or
entities are planned to be operational if the commission considers it necessary to carry out the
policy specif ed in section 4928.02 of the Revised Code or to encourage effective competition in
retail electric service in this state. Upon the issuance of the order, each such utility shall file with
the commission a plan for such independent operation of the utility's transmission facilities con-
sistent with this division. 'f'he commission may reject and require refiling of any substantially
inadequate plan submitted under this division. After reasonable notice and opportunity for hear-
ing, the commission shall approve the plan upon a finding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted under division (A) of section
4928.06 of the Revised Code. The approved independent transmission plan shall be deemed a
part of the utility's transition plan for purposes of sections 4928.31 to 4928.40 of the Revised
Code.

4928.36 Complaint concerning transition plan.

The public utilities commission has jurisdiction under section 4905.26 of the Revised Code,
upon complaint by any person or upon complaint or initiative of the commission on or after the
starting date of competitive retail electric service, to deternline whether an electric utility has
failed to implement, in conformance with an order under section 4928,33 of the Revised Code or
in ongoing compliance with applicable provisions of the policy specified in section 4928.02 of
the Revised Code, a transition plan approved under section 4928.33 of the Revised Code. If, after
reasonable notice and opportunity for hearing as provided in section 4905.26 of the Revised
Code, the commission determines that the utility has failed to so comply, the commission, in
addition to any other remedies provided by law, may use the remedies specified in divisions
(C)(1) to (3) and (D)(1) and (2) of section 4928.18 of the Revised Code to enforce compliance.

4928.37 Receiving transition revenues.

(A)

(1) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to
receive transition revenues that may assist it in makirig the transition to a fully competitive retail
electric generation market. An electric utility for which transition revenues are approved pursu-
ant to sections 4928.31 to 4928.40 of the Revised Code shall receive those revenues through both
of the following nlechanisms beginning on the starting date of competitive retail electric service
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and ending on the expiration date of its market development period as determined under section
4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that is supplied retail
electric generation service during the market development period by the customer's electric dis-
tribution utility, which rates shall be specified in schedules filed under section 4928.35 of the
Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer
that is supplied retail electric generation service during the market development period by an
entity otller than the customer's electric distribution utility, as such transition charge is deter-
mined under section 4928.40 of the R.evised Code. The transition charge shall be payable by
each such retail electric distribution service customer in the certified territory of the electriczrtil-
ity for wllich the transition revenues are approved and shall be billed on. each kilowatt hour of
electricity delivered to the customer by the electric distribution utility as registered on the cus-
tomer's meter during the utility's market development period as kilowatt hour is defined in sec-
tion 4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt
hours used or consumed by the customer. The transition charge for each customer class shall
reflect the cost allocation to that class as provided under bundled rates and charges in effect on
the day before the effective date of this section. Additionally, as reflected in section 4928.40 of
the Revised Code, the transition charges shall be structured to provide shopping incentives to
customers sufficient to encourage the development of effective competition in the supply of
retail electric generation service. To the extent possible, the level and structure of the transition
charge shall be designed to avoid revenue responsibility shifts among the utility's customer clas-
ses and rate schedules.

(2)

(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable
on electricity supplied by a municipal electric utility to a retail electric distribution service cus-
tomer in the certified territory of the electric utility for which the transition revenues are
approved, if the rnunicipal electric utility provides electric transmission or distribution service, or
both services, tlu:ough transmission or distribution facilities singly or jointly owned or operated
by the municipal electric utility, and if the municipal electric utility was in existence, operatitlg,
and providing service as of January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state
except such electricity as is delivered to a retail customer by an electric distribution utility and is
registered on the customer's meter during the utility's market development period or, if no meter
is used, is based on an estimate of kilowatt hours used or consumed by the custonler. However,
no transition charge shall be payable on electricity that is both produced and consumed in this
state by a self-generator,

(3) The transition charge shall not be discounted by any party.

33



(4) Nothing prevents payment of all or part of the transition charge by another party on a cus-
toiner's behalf if that payment does not contravene sections 4905.33 to 4905.35 of the Revised
Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection
agent to separately itemize and disclose, the transition charge on the customer's bill in accord-
ance with reasonable specifications the commission shall prescribe by rule under division (A) of
section 4928.06 of the Revised Code.

4928.38 Commencing and terminatiaag transition revenues.

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric
utility in this state may receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, beginning on the starting date of competitive retail electric service. Except as
provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility
that receives such transition revenues shall be wholly responsible for how to use those revenues
and wholly responsible for whether it is in a competitive position after the market development
period. The utility's receipt of transition revenues shall terminate at the end of the market devel-
opment period. With the termination of that approved revenue source, the utility shall be fully on
its own in the competitive market. The commission shall not authorize the receipt of transition
revenues or any equivalent revenues by an electric utility except as expressly authorized in sec-
tions 4928.31 to 4928.40 of the Revised Code.

4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code
for the opportunity to receive transition revenues under sections 4928.31 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 4928.33 of the Revised
Code, shall determine the total allowable amount of the transition costs of the utility to be
received as transition revenues under those sections. Such amount shall be the just and reasona-
ble transition costs of the utility, which costs the commission finds meet all of the followirig cri-
teria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs
under this section shall include the costs of employee assistance under the employee assistance
plan included in the utility's approved transition plan under section 4928.33 of the Revised Code,
which costs exceed those costs contemplated in labor contracts in effect on the effective date of
this section. Further, the commission's order under this section shall separately identify regula-
tory assets of the utility that are a part of the total allowable amount of transition costs deter-
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mined under this section and separately identify that portion of a transition charge determined
under section 4928.40 of the Revised Code that is allocable to those assets, which portion of a
transition charge shall be subject to adjustment only prospectively and after December 31, 2004,
unless the commission authorizes an adjustment prospectively with an earlier date for any cus-
tomer class based upon an earlier termination of the utility's market development period pursuant
to division (B)(2) of section 4928.40 of the Revised Code. The electric utility shall have the bur-
den of demonstrating allowable transition costs as authorized under this section. The commission
may impose reasonable commitments upon the utility's collection of the transition revenues to
ensure that those revenues are used to eliminate the allowable transition costs of the utility dur-
ing the market development period and are not available for use by the utility to achieve an
undue competitive advantage, or to impose an undue disadvantage, in the provision by the utility
of regulated or unregulated products or services,

4928.40 Establishing transition charge for each customer class.

(A) Upon determining under section 4928.39 of the Revised Code the allowable transition costs
of an electric utility authorized for collection as transition revenues under sections 4928.31 to
4928,40 of the Revised Code, the public utilities commission, by order under section 4928.33 of
the Revised Code, shall establish the transition charge for each customer class of the electric
utility and, to the extent possible, each rate schedule within each such customer class, with all
such transition charges being collected as provided in division (A)(1)(b) of section 4928.37 of
the Revised Code during a market development period for the utility, ending on such date as the
commission shall reasonably prescribe. `T'he market development period shall end on December
31, 2005, unless otherwise authorized under division (B)(2)of this section. However, the com-
mission may set the utility's recovery of the revenue requirements associated with regulatory
assets, as established pursuant to section 4928.39 of the Revised Code, to end not later than
December 31, 2010. The commission shall not permit the creation or amortization of additional
regulatory assets without notice and an opportunity to be heard through an evidentiary hearing
and shall not increase the charge recovering such revenue requirements associated with regula-
tory assets. p'actors the commission shall consider in prescribing the expiration date of the utili-
ty's market development period and the transition charge for each customer class and rate sched-
ule of the utility include, but are not limited to, the total allowable amount of transition costs of
the electric utility as determined under section 4928.39 of the Revised Code; the relevant market
price for the delivered supply of electricity to customers in that customer class and, to the extent
possible, in each rate schedule as determined by the commission; and such shopping incentives
by customer class as are considered necessary to induce, at the minimum, a twenty per cent load
switching rate by customer class halfway through the utility's market development period but not
later than December 31, 2003. In no case shall the commission establish a shopping incentive in
an amount exceeding the unbundled component for retail electric generation service set in the
utility's approved transition plan under section 4928.33 of the Revised Code, and in no case shall
the commission establish a transition charge in an amount less than zero.

(B)

(1) The commission may conduct a periodic review no more often than annually and, as it
determines necessary, adjust the transition charges of the electric utility as initially established
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under division (A) of this section or subsequently adjusted under this division. Any such adjust-
ment shall be in accordance with division (A) of this section and may reflect changes in the rele-
vant market.

(2) For purposes of this chapter, the market development period shall not end earlier than
December 31, 2005, unless, upon application by an electric utility, the commission issues an
order authorizing such earlier date for one or more customer classes as is specified in the order,
upon a demonstration by the utility and a findingby the commission of either of the following:

(a) There is a twenty per cent switching rate of the utility's load by the customer class.

(b) Effective competition exists in the utility's certified territory.

(C) Notwithstanding any provision of this chapter, the commission shall issue an order under
section 4928.33 of the Revised Code approvizig a transition plan for an electric utility that con-
tains a rate reduction for residential customers of that utility, provided that the rate reduction
shall not increase the rates or transition cost responsibility of any other customer class of the
utility. The rate reduction shall be in effect only for such portion of the utility's market develop-
ment period as the commission shall specify and shall be applied to the unbundled generation
component for retail electric generation service as set in the utility's approved transition plan
under section 4928.33 of the Revised Code subject to the price cap for residential customers
required under division (A)(6) of section 4928.34 of the Revised Code. The amount of the rate
reduction shall be five per cent of the amount of that unbundled generation component, but shall
not unduly discourage market entry by alternative suppliers seeking to serve the residential mar-
ket in this state. The commission, after reasonable notice and opportunity for hearing, may ter-
minate the rate reduction by order upon a finding that the rate reduction is unduly discouraging
market entry by such alternative suppliers. No such termination of the rate reduction shall take
effect prior to the midpoint of the utility's market development period.

(D) Beginning on the starting date of competitive retail electric service, no electric utility in this
state shall prohibit the resale of electric generation service or impose unreasonable or discrimi-
natory conditions or limitations on the resale of electric generation service.

(E) Notwithstanding any provision of 'Title XLIX [49] of the Revised Code to the contrary, any
customer that receives a noncompetitive retail electric service from an electric distribution utility
shall be a retail electric distribution service customer, irrespective of the voltage level at which
service is taken.

4901:1-37-09 Sale or transfer of generating assets.

(A) Consistent with division (E) of section 4928.17 of the Revised Code, an electric utility shall
not sell or transfer any generating asset it wholly or partly owns without prior commission
approval.

(B) An electric utility may apply for commission approval to sell or transfer its generating assets
by filing an application to sell or transfer.
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(C) An applicationto sell or transfer generating assets shall, at a minimum:

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and conditions
of the same.

(2) Demonstrate how the sale or transfer will affect the current and future standard service offer
established pursuant to section 4928.141 of the Revised Code,

(3) Demonstrate how the proposed sale or transfer will affect the public interest.

(4) State the fair market value and book value of all property to be transferred from the electric
utility, and state how the fair market value was determined.

(D) Upon the filing of such application, the commission may fix a time and place for a hearing if
the application appears to be unjust, unreasonable, or not in the public interest. The commission
shall fix a time and place for a hearing with respect to any application that proposes to alter the
jurisdiction of the commission over a generation asset.

(E) If, after such hearing or in the case that no hearing is required, the commission is satisfied
that the sale or transfer is just, reasonable, and in the public interest, it shall issue an order
approving the application to sell or transfer.

(F) Staff shall have access to all books, accounts, and/or other pertinent records maintained by
the transferor and transferee as related to the application to sell or transfer generating assets and
in accordance with rule 4901:1-37-07 of the Administrative Code.
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I3EFORE

'THE PUBLIC UTILITIES COMMISSION OF OHIO

ln the Matter of the Commission Review )
of the Capacity Charges of Ohio Power Case No.10-2929-EI.,-UNC
Company anct Colurnbus Southern Power
Company. )

EN'I'RY ON REHEARING

The Commission finds:

(1) On March 1€3, 2009, in Case No. 08-917-,L-SSO, et a.., the
Commission issued its opinion and order regarding the
application for an electric security plan (ESP) for Colirmbus
Soutl-dern Power Cornpany (CSP) and Otuo Power
Cornpany (0!') (Jointly, ALP-Uhio or tlze Company),i
p,arsua.nt to Section 4928,143, Revised Code (f;41' I Order).2
The ESP 1 Order was appealed to the Ohio Supreme Court
and subsequently remanded to the Commission for further
proceedings.

(2) On November 1, 2010, Americail Electric Power Service
Corporativn (AEPSC), on behalE of AL:P-Ohio, filed an
application with the Federal Energy Regulatory
Cominission (FERC) in FERC Docket No. ER11.-1995. On
November 24, 2010, at the direction of FERC, AEI'SC
refiled tlle application in FERC Docket No. ER11-2183
(FERC filing). The application proposed to change the
basis for compensation for capacity costs to a cost-based
mechanism, pursuant to Section 205 of the Federal Power
Act and Section D.8 of Sci-iedule 8,1 of the Reliability
Assurance Agreement (RAA) for the regional transmission
organization, PJM Iztterconnection, LLC (PJM), and
iticluded proposed formula rate te:nplates under which
AEP-Ohio would calculate its capacity costs.

By entzy issued on March 7, 2012, the Comntission approved and confirmed *.he merger of CSP into
01', effective December 37, 2011. In the Matter of the Applicatiar2 of Ohio PoTOer Compcny and Columbus
Soutfiersz Poroer Com.panyfcr i3uP)rority to Merge asid Related Approva!s, Case No. 7.0-2376-6L-UNC.
In the Matter of the Apptication of Columbus Southern Power Co;rrpany for Approval of an Electric Security
Pian; an ftnrendtnenf to its Corpnrirte Separafiosi Plan; and the Sate or Trartsfer of Certain Generatirrg Assets,
Case No. 08-917-FC,-SSO; In (he iLlatter of the Application of Ohio I'ozwer Company for Approval of its
Ftectric Seciirity Ptan; and an Arnendment to its Corporate Separation Plan, Case No. 08-918-B.L-SSO.
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and approved as a distribtztiot-t charge and distribution
service is subject to the exclusive jurisdiction of the
Commission, the Commission's determination as to what
compensation is provided by the POLR charge rafses no
issue that is subject to FERC's jurisdiction. IEU-Ohio also
notes that the Commission has previously rejected the
argument that a specific grarit of authority frorn the
General Asseinbly is required before it can make a
detern-iination that has significance for purposes of
implementing a requirement approved by FLRC..

(26) FES argues that, pursuant to Section D.8 of Schedule 8.1 of
the RAA, AEP-Ohio, as atZ FRR Entity, has no option to
seek wholesale recovery of capacity costs associated with
retail switching, if an t'sCM is in place. Additionally, FES
asserts tliat the Commission has jurisdiction to review
AEP-Ohio's rates. FES emphasizes that AEP-Ohio admits
that the Commission has broaci autTaority to investigate
matters involving Ohio utilities and that the Coninussion
may explore such matters even as an adjunct to its own
participation in FERC proceedings.

(27) As stated in the Initial Entry, Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Commission authority to
supervise and regulate all p-ublic utilities within its
jurisdiction. The Commission's explicit adoption of an
SCM for AEP-Ohio was well within the bounds of this
broad statutory authority. Additionally, we stated iri the
Initial Entry that, in light of AFI'SC's FERC filing, a review
was necessary to evaluate the impact of the proposed
change to AEP-Ohio's existing capacity eharge. Section
4905.26, Revised Code, provides the Commission with
considerable authority to initiate proceedings to investigate
the reasonableness of any rate or charge rendered or
proposed to be rendered by a public utility, which the Ohio
Suprerne Court has affirmed on several occasions.8 We
therefore, grant rehearing for the limited purpose of
clarifying that the investigation initiated by the
Commission in this proceeding e.vas consistent with Section

-9-

See; e.g., Ohia Consurrwrs' Caunset v. Pub. Lltit. Comm., 110 Ohio St.3d 394, 400 (2006); Allnet
Communications Sercrces; tnc. v. Pufz Utit. Cmni., 32 Ohio St3d 115, 117 (1987); Ohio t.itilities Co. v,
Pub. tItll. Comm,, 58 Ohio St.Zd '153, 7 56-158 (1979),
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capacity service is limited to effectuating the state`s energy
policy found in 5ection 4928:62, Revised Code.

(71) ln the Capacity Order, the Commission determined that it
has authority pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code, tn establish the SCM. We
determined that AEP-tJhio's provision of capacity to CRF.S
providers is appropriate.ly characterized as a wholesale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally sabject
to the exclusive jurisdiction of FERC, our exercise of
jurisdiction in this case was for the soie purpose of
establishing an appropriate SCM and is consistent with
Section D.8 of Schedule 8.1 of the FERC-approved RAA.
Additionally, we noted that FERC had rejected AEPSC's
proposed forinula rate in light of the fact that the
Commissiort had established an SCM in the lnitial Entry.19
The Coixunission further deterrrnined, within its discretion,
that it was necessary and appropriate to establish a cost-
based SCM for AEF-Ohio, pursuant to our regulatory
authority under Chapter 4905, Revised Code, as well as
Chapter 4909, Revised Code, which authorized the
Commission to use its traditional regulatory authority to
approve rates that are based on cost, such that the reslalting
rates are just anci reasonable, in accordance with Section
4905.22, Revised Code. Because the capacity service at
issue. is a wholesale rather than retail electric service, we
found that, although market-based pricing is contemplated
in Chapter 4928, Revised Code, that chapter pertains solely
to retail electric service and is thus inapplicable under the
circumstances. The Commission concluded that we have
an obligation cuider traditional rate regulation to ensure
that the jurisdictional utilities receive just and reasonable
coinpensation for the services that they render. However,
rehearing is granted to clarify that the Commission is
under rno obligation with regard to the specific mechanism
used to address capacity costs, Such costs niay be
addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or througkl a
rider or other mechareisxn.

's Amerlcan Electric 2'ouler Serz.,icz Carponaticin,134 FERC T 61,039 (20171.

-28-
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Ti-ie Corrminission carefully considered the question of

whether we have the requisite statutory authority in this

matter. We affirm our findings in the Capacity Order that

capacity service is a wholesale gencratiun service between

AEP-€)hio and CRES providers and that the provisions of

Chapter 4928, Revised Code, that restrict the Commission's
regulation of competitive retail electric services are
inapplicable. The definition of retail electric service found
in Section 4928.01(A)(27), Revised Code, is more narrow

than IFU•-Ohio would have it. As we discussed in the

Capacity Order, retail electric service is "any service

involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the

point of generation to the point of consumption." Because
AEP-Ohio supplies the capacity service in question to

CRES providers, rather than directly to retail customers, it

is not a retail electric service, as [EU-Ohio appears to

contend, or a deregulated service, as the Schools assert.

Additicrnaliy, as discussed above, we note that Section
4905.25, Revised Code, grants the Commission
considerable authority to review sates20 and authorizes ottr
investigation in this case. The Con12nission properly
initiated this proceeding, consistent with that statlate, to
examine Af?P-Ohio's existing capacity charge for its FRR
obligations and to establish an appropriate SCM upon
completion of our review. We grant rehearing for the
[intited purpose of clarifying that the Capacity Order was
issued in accordance with the Comtnission's authority
found in Section 4905.26, Revised Code, as well as Sections
4905.04, 4905.05, and 4905.06, Revised Code.

Cost-13ased SCM

(72) OCC argues that the Commission erred in adopting a cost-
based SCM rather than finding that the SCM should be
based on RPM pricing. Similarly, the Schools argue that
the Commission failed to find that RPM-based capacity

-29-

20 See, e.g., C?hio Consumers' Counsel v. Pub. LFtil: Cormn., 110 Ohio St.3ci 394, 400 (2006); .Altnet
C'ammunications Services, Inc. v. .!?ub. tltil. Ccimm,, 32 01-rio St.3d 115, 1I7 (1987); Dkro Utzlities C'o, r,
IPUb. t1tz7. Comm., 58 Ohio St.id 153, 156-158 (1979).
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suppliers in PjIVI. The Commission initiated this
proceeding solely to review AF;P--Ohio's capacity costs and
deteriziine an appropriate capacity charge for its FRR
obligations. We have not considered the costs of any other
capacity supplier subject to our jurisdiction nor do we find
it appropriate to do so in this proceeding. Further, the
Commission does not agree that the SCM that we have
adopted is inconsistent with the RAA. Section D.8 of
Schedule 8.1 of the RAA provides only that, where tlie state
regulatory jurisdiction requires that the FTZIi Entity be
compensated for its FRR capacity obligations, such SCM
will prevail. There are no requirements or limitatiorxs for
the SCM in that section or elsewhere in the RAA. Although
Section I3.8 of Schedule 8.1 of the RAA specifically
conteanplates t-hat an SCM may be established by the state
regulatory jurisdiction, neither that section nor any other
addresses whether the SCM may provide for the recovery
of enibedded costs, nor would we expect it to do so, given
that the FRR Entity's compensation is to be provided by
way of a state mechanism. The Commission finds that we
appropriately adopted an SCM that is consistent witl-t
Section D.8 of Schedule 8.1 of the RAA and state law ai-td
that nothing in the Capacity Order is otherwise contrary to
the TZAA.

Bner&y Credit

(78) AEP-Ohio raises numerous issues with respect to the
energy credit recommended by Staff's consultant in this
case, Energy Ventures Analvsis, lnc. (EVA), which was
adopted by the Commission in the Capacity Order. In its
first assignment of error, AEl'-0hi6 conteiids that the
Commission's adoption of an energy credit of
$147.41/MW-day was flawed, given that EVA assumed a
static shopping level of 26.1 percent throughout the
relevant timeframe: AZ;I'-Ohio notes that, according to
Staff's own witness, the energy credit should be lower
based upon the established shopping level of thirty percent
as of April 30, 2012. AEP-Ohio adds that the energy credit
should be substantially lower based upcin the increased
levels of shopping that will occur with RPM-based capacity
pricing. AEj-'-Ohio believes that there is an inconsistency

-32-
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based capacity rate that the Commission determined was
just and reasonable,

(88) In its memorandum contra, IELI-Ohio argues that AEP-
Ohio assumes that the Commissioil may act beyond its
statutory jurisdiction to set generation rates and that the
Conzmission may unlawfully authorize the Company to
collect transition reventie. IEU-Ohio adds that custonter
cl^oice will be frustrated if the Commission grants the relief
requested by AEP-Ohio in its application for relzearing.

(89) 1'he Scliools respond that AE1'-0hio should not con,plain
that the Commission lacks authority to order a deferral,
given that the Company has refused to accept the
ratemaking formula and related process contained in
Sections 4909.15, 4909.18, and 4909:19, Revised Code. T"he
Schools add, however, that the Commission has wide
discretion to issue accounting orders u.nder Section 4905.13,
Revised Code, in cases where the Commission is not setting
rates pursuant to Section 4909.15, Revised Code.

(90) RESA and Direct Energy argue that the Coxnrnission's
approach is consisteret with Ohio's energy policy,
supported by t-he record, and reasonable and lawful. RESA
anci Direct Energy believe that the Commission
pragmatically balanced the varivus competing interests of
the paa-ties in establishing a just and reasonable SCM.

(91) Noting that nothing prohibits the Commission fronn
bifurcating the mear;.s of recovery of a just and reasonable
rate, Duke replies that AEP-Ohio's argument is not well
founded, giti=er, that the Company will be rnade whole
through the deferral fnechanism to be established in the
ESP 2 Case.

(92) In the Capacity Order, the Conzmission authorized AEP--
Ohio to inodify its accounting procedures to defer the
incurred capacity costs not recovered from CRES providers
anci indicated that a recovery meclianism for the deferred
capacity costs would be established in the ESP 2 Case. We
find nathing unlawful or unreasonable in this approach,
We continue to believe that it appropriately balances our
objectives of enabling AEP-Ohio to ftilly recover its

-38-
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capacity costs incurred in carrying out its FRR obligations,
while encouraging retail competition in the Company's
service territory,

'I'he Comrnission finds no merit in the arguments that we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Commission relied upon the authority
granted to us by Section 4905.13, Revised Code, in directing
AEP-Ohio to modify its accounting procedures to defer a
portion of its capacity costs. Having found that the
capacity service at issue is not a retail electric service and
thus not a coinpetitive retail electric service, IEU-Ohio's
argument ttiat the Commission may not rely on Section
4905.13, Revised Code, is unavailing. Neither do we find
that Litithorization of the deferral was contrary to GAAP or
prior Commission precedent, as I$(,J-Ohio contends. The
requests for rehearing of lEU-Oluo and AEP-Ohio should,
therefore, be denied.

Com etition

(93) AES'-Ohio contends that it was unreasonable and unlawful
for the Commission to require the Company to supply
capacity to CRES providers at a below-cost rate to promote
artificial, uneconomic, and subsidized competition that is
unsustainable and likely to 11arrn customers and the state
econorny, as well as the Company.

(94) Duke disagrees, noting that the evidence is to the con.trary.
Duke adds that the other Ohio utilities use I(PM-based
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in tlAe state. FES
responds that the deferral authorized by the Cotnrnission is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from
above-market capacity pricing. FES contends that there is
nothing artificial in allowing customers to purchase
capacity from willing sellers at market rates. RESA and
Direct Energy agree, noting that the Capac-ity Order will
promote real competition among CI2Ea providers to the
benefit of customers.

-39-
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(138) AEP-Ohio replies that it is riotewortliy that neither the
intervenors that are actually parties to the contracts nor
OCC seeks rehearing on this issue. AEP-Ohio further notes
that 1EI3-O16o identifies no specific c>ontract that has
allegedly been unconstitutionally impaixed. According to
AEP-Ohio, the lack of any such contract in the record is
fatal to IEU-Ohio's impairment claim. AEP-Ohio adds that
customers and CRES providers }iave long been aware that
the Commission was in the process of establishing an SCM
that in:ight be based on something other than RPM pricing.
Finally, AEP--Ohio points out that IEU-Ohio makes no
attempt to satisfy the test used to analyze itnpairtnent
claims.

(139) The Commission agrees that it is the province of the courts,
and riot the Commission, to judge constitutional claims. As
the Ohio Supreme Court is the appropriate forum for the
constitutional challenges raised by AEP-Ohio and TEU-
Oltio, they will not be considered here.

Tran^ition Costs

(140) TEU contends that the Commission, in approving an above-
market rate for generation capacity service, authorized
AEP-Ohio to collect transition revenue or its equivalent,
contraiy to Section 4928.40, Revised Code, and the
stipulation approved by the Commission in the Company's
electric transition plan case. AEP-Ohio responds that this
argument has already been considered and rejected by the
Commission,

(141) As previously cliscussed, the Commission does not believe
that AEP-Ohio's capacity costs fall within the category of
transition costs. Section 4928.39; Revised Code, defines
transition costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail electric
generation service provided to electric consumers in this
state. As wE>. have determined, AEP-Ohio's provision of
capacity to CRES providers is not a retail electric service as
defined by Section 4928:01(A)(27), li;evised Code. It is a
wholesale transaction between AEP-Ohio and CRES

-56-
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providers. IEU-C1hio's request for rehearing should thus be
denied.

Peak l.oad Contribution PL,C

(142) IEU-Ohio contends that the Commission urilawfully and
unreasonably failed to ensure that AEP-Ohio's generation
capacity ser-vice is charged in accordance with a customer's
PI,C factor that is the controlling biding determinant under
the RAA. IEU-Ohio argues that AEP-Ohio should be
required to disclose publicly the means by which the PL:C
is disaggregated from AEP East down to AEP-Ohio and
then down to each. customer of the Company. IEU-Ohio
adds that calculation of the difference between RPM-based
capacity pricing and $188.88JMVd-day will require a
transparent and proper identification of the PIC.

(143) The Commission notes that IEU-Ohio is the only party that
has identified or even addressed the PLC factor as a
potential issue requiring resolution in this proceeding.
Additionally, the Conunission finds that IEU-Ohio has not
provided any indication that there are inconsistencies or
errors in capacity billings. In the absence of an.ything other
than ILU-C?hio's mere conclusion that the issue requires the
Commission's attention, we find no basis upon which to
consider the issue at this time. If IEU-Ohio believes that
billing iriaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26,1Zevised Code. Therefore, IEU-
Ohio's request for rehearing should be denied,

IDue 17rocess

(1.44) IEU-Ohio argues that the totality of the Commission's
actions during the course of this proceeding violated IEU-
Ohio's due process rights under the Fourteenth
Amendment. Specifically, IEU-Ohio believes that th.e
Cominissivn has repeatedly granted applications for
rehearing, indefinitely tolling thern to prevent parties from
taking an unobstructed appeal to the Ohio Supreme Court;
repeatedly granted AEP-Ohio authority to temporarily
impose various forms of its two-tiered, shopping-blocking
capacity charges without record support; failed to address

-57-
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ORDFRED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILTTIES COMMISSION OF OHIO

Steven D. Lesser

Cheryi L. Roberto

SJP/sc

EntW in the ottr nal

Barcy F. McNeal
Secretary

Chairman

^Andre I. Porter

^ Lynn Sl4kiy
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIC3

In the Matter of Application of Duke )
Energy Ohio, Inc. for Authority to Establish )
a Stanciard Service Offer Pursuant to )
Section 4928,143, Revised Code, in the } Case No.11-3549-Efa SSO
Form of an Flectric Security Plan, )
Accounting Modifications, and Tariffs for }
Generation Service. )

In the Matter of Application of Duke )
Energy Oluo, Inc. for Authority to Amend ) Case No.11-3550-PL-ATA
its Certified Supplier Tariff, P.U.C.O No. )
20.

In the Matter of Appiicition of Duke }
Energy Ohio, Inc, for Authority to Amend ) Case No,11-3551-FL-liNC
its Corporate Separation Plan.

OPINION AND ORDER

Tiie Public Utilities Commission of Ohio, considering the above-entitled
applicat-ioz-is., the testimony, the applicable law, the proposed stipulation, and other
evidence of record, and being otlierwise fully advised, hereby issues its opinion and order.

APPPATZANC^;

Amy B. Spiller, Elizabeth H. Watts, Rocco O, D'Ascenzo, and Jeanne W. Kingery,
2500 Atriunr II; 139 East Fourth Street, Cincinnati, Ohio 45201, on behalf of Duke Energy
Ohio, Inc.

Mike DeWine, Ohio Attornev General, by John H. Jones, Assistant Section Chief,
and Steven L. Beeler and Devin D. Parrain, Assistant Attorneys General, 180 East Broad
Street, Coluntbus, Ohio 43215, on behalf of Staff of the Coixiniission.

ColIeen L. Mooney, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 45$39, on
behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Michael J,
Settirzeri, 52 East Gay Street, Columbus, Ohio 43216, on behalf of Constellation New
Energy, Inc„ and Constellation Energy Conunodities Group, Inc.
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09(B) through (D), O.A.C„ set forth the fil'uig requirements and the procedures to be
followed for, an applicatio3;i requesting approval of the saie or transfer of generating assets.

Upc^n review of the stipulation, the Cornr-nission believes that the provisions
contained therein provide the necessary safeguards to ensure that the statutory rnandates
pertaining to Duke's sale of generation assets and corporate separation are adhered to and
the policy of the state is carried out. 'i`herefore, we conclude that, to the extent necessary,
Rule 4901;1-37-09(13) through (D), O^A.(:., sllould be waived and Duke should be
authorized to transfer title to ali of its generation assets out of Duke, in accordance with
the provi:5ions of the stipulation. Eurtherlnore, we conclude that Duke's full lega'_
corporate separation and. Third Amended CSP; as provided in the stipulation, are in
conrpliance with Section 4928.17, Revised Code, an.cl the rules contained in Chapter 4901:1-
37, C.7,11,C., <ind should be approved,

E. is tl7e roposed ESP more favorable in the aggre ate as coinpared to the
ex vected results that would otherwise apply i.znder Section 1928.142, tZevised
Code?

The Comm:ission must also corlsider the applicable statutory test for =ipproval of ai-i
ESP, Section 4928.143(C)(21), Revised Code, provides that the Commission should approve,
or modify and approve, an application for an E5P if it finds that the ESP, inciuding its
pricing and al.I other terms and conditions, including any deferrals and any future
recovery of deferrals, is mor•e favorable in the aggregate as conipared to the expected
results that would otherwise apply unde:r an MRO pursuant to Section 4928,1.42, Rcvised
Code.

Staff witness Turkenton believes that the ESI' provides a bettQr fra.nework than an
MRO. AccoxdSng to Ms. '['urkenton, the ESP should be judged as a comprehensive plan
that promotes fully competitive markets, promotes energy efficiency, provides rate
certainty a)zd stability, promotes economic develppnient by makuzg specific tangible
cocnmitrnents to vital industrial and comznercial enterprises, and supports low-income
ratepayers. (Staff Ex, I mt 8.)

In support of the I11SP, Duke witness Janson explains that, itiider the ESP, Duke
residential SSO customers will see an approximate 11 percent reduction frci7n tt-icir current
rates. In addition, customers will realize financial benefits that are not conternl^lateci
under M:RO provisions, including: 'S1 nzillion to support economic development efforts in
Duke's service territory in 2012; $1,35 million for low-income weatlierization programs;
and $350,000 for a fuel fund aGlmiilistered by OPAE. These programs may be reilev^ecl for
2013 anci 2014. (Duke Ex. 21 at 10-11
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ORDERFD, That a copy cit this opinion and order be served upon each party of
record.

I'aul A. CentolelIa

f ~ ^ ov-
Andre 7, Porter

CMTPj .KJ-Sfvrm

Entered in the jourizal

Nov 2 z:Zoil
^ ^. -;:
Betty IvlcC.auley -
Seci-eiarv

TI-IJ3 PUBLIC UTI[..JTIF.S COMMISSION OF OHIO

^..
Tat1d t ni c3.^1er, Clzairrnan

---r^ • '^- '
Steven D. Lese

Gheryl L. Rnbe<to
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BEFORE

THE PLBLIC U`I'ILTITES COMMISSION OF OHIO

In the Matter of Ohio Edison Company, }
The Clevelancl Electric Illunlinating )
Conipany, and The Toledo Edison )
Company for Authority to Provide for a ) Case No.12-123Q-EL-SSO
Stand.a.rd Service Offer Pursuant to Section }
4928.143, Revised Code, in the Form of an j
Electric Security Plan, }

OPINION AND ORDER

'Th.e Comrnission, considering the above-entitled application, hereby issues its
opinion and order in this :natter.

APPEARANCES:

James 'ti1T. Burk, Arthur E. Korkosz, Kathy Kolich, and Carrie Dunn, FirstEnergy
Service Companyr 76 South Main Street, Akron, Ohio 44308; C.a.ifee, Halter & Griswold
I.LP, by James F. Lang and Laura C. tVlcBr'rde, 1405 East Sixth Street, Cleveland, Ohio
-A114:; and Jones Day, by David A. Kutik, North Point, 901 Lakeside Avenue, C1c>veland,
Ohio 44114-2190, on behalf of Ohio Edison Company, The Cleveland Electric I1luminating
Company, and The Toledo Edison Company.

Mike DeWine, Ohio Attorney General, by Tlzonras W. McNamee, Assistant
Attorney General, Public Utilities Section, 180 East Broad Street, 60, Floor, Columbus, Ohio
43215-3793, on behalf of the Staff of the Public Uti(ities ComYnission of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Larry Sauer,Melissa Yost, and Terry
Etter, Assistant Consumers' Counsel, 10 West Broad Street, Suite 1$00r Columbus, Ohio
43215-3485, on beIialf of the residential. utilzty consumers of Ohio Edison Company, The
Cleveland Electric Illuminating Compariy, and The Toledo Edison Cocnpany.

Kravitz, Brown & Dortch, LLC, by Michael D. Uortch, 65 East State Street, Suite 200,
Columbus, Ohio, on behalf of AEP Retail Energy Partners, LLC.

Bricker & Eckler, LLP, by Matthew W. TNarnock,100 South Thirci Street, Columbus,
Ohio 43215-4291, and Bricker & Eckler, LLP, by Glenn S. Krassen, 1001 Lakeside Avenue
East, Suite 1350, Cleveland, Ohio 44114, on behalf of the Northeast Ohio Public Energy
Council and the Ohio Schools Councii.
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Thomas Hays, 717 Cannons Park Road, Toledo, Ohio 43617, and L,esi3e A. Kovacik,
City of Toledo, 420 Madison Avenue, Suite 100, Toledo, Ohio 43604-1219, on behalf of
NorthwestOhio Aggregation Group.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petricoff and Lija Kaleps-
Clark, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of the
TZetail Energy Supply Association, Exelon Generation Company, and Constellation
1\iewEnergy, Inc.

Eirner, Stahl, Klevorn & Solberg, LLP, by David M. Stahl, 224 South Michigan
Avenue, Suite 1100, Chicago, Illinois 60604, on behalf of Constellation NewEnergy and
Exelon Generation Company, LLC.

Matthew J. Satterwhite, Steven T. Nourse, and Marilyn McConnell, American
Electric Power Service Corporation, One Riverside t'iaza, Columbus, Ohio 43215, on behalf
of Ohio Power Company.

Joseph M. Clark, 66417crorth High Street, Suite 200, Worthington, Ohio 43085, and
Ice Miller LI.I', by Asim Z. Haque, Christopl7er L. Miller, Gregory J, Dun:n, and Alan G.
Starkoff, 250 West Street, Columbus, Ohio 43215, on behalf of Direct Energy Seivices, LLC,
and Direct Energy Business, LLC.

Craig I. Smith, 15700 Van Aken Boulevard, Shaker Heights, Oluo 44120, on behalf of
the Material Sciences Corporation;

Boehrn, Kurtz, & Lowry, by Michael L. Kurtz, David Boelun, and Jody Kvler, 36
East Seventh Street, auite 151tJ, Ciitcinnati, Ohio 45202, on behalf of Ohio Energy Group.

Williams, Allwein & Moser, by Christopher J. Allwein, 1373 Grandview Avenue,
Suite 212, Columbus, Ohio 43212, and Robb Kapla, 85 Second Street, Second Floor, San
Francisco, California 94105-3459, on behalf of the Sierra Ciub.

Williams, A.liwein & Moser, by Christopher J. Allwein, 1373 Grandview Avenue,
Suite 212, Columbus, Ohio 43212, on betialf of Natural Resources Defen.se Council,

Gregory J. Poulos, 471 East Broad Street, Suite 1520, Columbus, Ohio 43215, on
behalf of EnerNOC, Inc.

Jeanne W. Kingery, 155 East Broad Street, 21Sr Floor, Columbus, Oluo 43215, on
behalf of Duke Energy Ohio, lnc,
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Amy B. Spiller, 139 East Fourth Street, Cincinnati, Ohio 45202, on behalf of Duke
Energy Retail Sales and Duke Energy Commercial Asset Ivianagement.

Bricker & Eckler, LLP, by Lisa McAlister and J. Thomas Siwo, 100 South T'lw•d
Street, Columbus,. Ohio 43215-4291, on behalf of Ohio Manufacturers Association.

Cathryn N. Z;ot.cas,1207 Grandview Avenue, Suite 201, Columbus, Ohio 4321.2, on
behalf of Ohio Environmental Council.

Colleen, Mooney, 231 West Lima Street, Findlay, Ohio 45840, on behalf of Ohio
Partners for Affordable Energy.

Theodore S. Robinson, 2121 Murray Avenue, Pittsburg, Pennsylvania 15217, on
beltalf of Citizen Power.

Judi L. Sobecki, 1065 Woodman Drive, Dayton, Ohio 45432, on behalf of Dayton
Power & Light, Inc.

McNees, Wallace & Nurick, LLC, by Frank P. Darr, Samue? C. Randazzo, and
Matthew R. Pritchard, Fifth Tlurd Center, 21 East State Street, Suite 1700, Columbus, Ohio
43215-4228, on behalf of Industrial Energy Users Ohio.

Sherry B. CunYungharn, Director of Law, City of Akron,161: South, High Street, Suite
202, Akron, Ohio 44308, and McNees, Wallace & Nurick, LLC, by Joseph E. Oliker, Fifth
Tturd Center, 21 East State Street, Suite 1700, Columbus, C3hio 432154228, on behalf of the
City of Alcron,

Justin M. Vickers, 35 East Wacker Drive, Suite 1600, Chicago, Illinois 60601-2110, on
behalf of the Environmental Law & Policy Center.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Colurnbus, Ohio
43215, on behalf of Cleveland Municipal School Dxstrict.

Matthew White, 6100 Emerald Parkway, Dublin, Ohio 43016, and Bell & Royer Co.,
LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio 43215, on behalf of
Interstate Gas Supply, Inc.

Brickfield, Burchette, Ritts & Stone, P.C., by Michael K. L.avanga, 1025 Thomas
Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C, 20007, on behalf of Nucor
Steel Marion,lnc.
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CEListopher Horn., 3030 Euclid Avenue, Suite 406, Cleveland, Ohio 44118, on behalf
of CleveIand Housing Network, the Empowerment Center of Greatex Cleveland, and the
Consumer Protection Association.

OPZIVtC)N:

HISTORY C7F THE PROCEED INGS

On April 13, 2012, Ohio Edison Company (OE), The Cleveland Electric Illuminating
Company (CEI), and The Toledo Edison Company (TE) (collectively, FirstEnergy or the
Con-iparsies) filed an application pursuant to Section 4928.141, Revised Code, to provide
for a standard service offer (SSO), comrnencing no later tl-ian June 20, 2012. The
applicatiorn is for an electric security plan (ESP), in accordance wittt Section 4928.143,
Revised Code, and the application includes a stipulation and reconunendation
(Stipulation) agreed to by various parties regarding the terans of the proposed ESP (ESP 3).
Tri the Stipulation, FirstEnergy represents that it and numerous other parties engaged in a
wide range of discussions over a period of time related to the development of the E.SP 3,
which extends, with modifications, the stipulation and second supplemental stipulation
(Combined Stipulation) rnodified and approved by the Coinmission ir, Case No. 10-388-
EL-SSO (ESP 2 Case) for an additional two years. By entry issued April 19, 2012, the
attorney examiner established a procedural schedule, schecluling a technical conference
regarding the application for April 26, 2012, and setting the ntatter for hearing on May 21,
2012.

Moreover, pursuant to a request contained in FixstEztergy's application, on April 19;
2012, the attorney examiner granted intervention in this proceeding to all parties who
participated as intervenors in the ESI' 2 Case: Ohio Cotisumers' Counsel (OCC), Ohio
Energy Grolip (OEG), .ihe Kroger Company (Kroger), Indrzstrial Energy Users-Ohio (iPU-
Ohio), Ohio Partners for Affordable Energy (OPAE), Nucor Steel Marion, Inc. (I^Iucor),
Constellation New Energy, Inc., and Constellation Energy Commodities Group, Inc.,
(jointIy, Constellation), the city of Cleveland (Cleveland), the Ohio Environmental Council
(OEC), the Etivironinental Law and Policy Center (ELI'(:;), the 0hio Hospital Association
(OHA), the Ohio Iviaaiufacturers' Association (OMA), 't`he Neighborhood Environmental
Coalition, The Empowerment Center of Greater Cleveland, Uniteci Clevelanders Against
Poverty, Cleveland Housing Network, and The Consumers for Fair Utility Rates
(collectively, Citizens' Coalition), Northwest Ohio Aggregation Group (NOAC'), Natural
Resources Defense Council (NRDC), Direct Energy Services, LLC (Direct Energy), C'itizen
Power, Inc. (Citizen Power), Material Sciences Corporation (MSC), Ohio Srhools Council
(OSC), Northeast Ohio Public Energy Council (NOPEC), the Association of Independent
Colleges a1id Universities of Ohio (AICUO), FirstEnergy Solutions Cor>7oration (FES),
Morgan Stanley Capital Group, Inc. (Morgan Stariley), Council of Sma:(ler Enterprises
(COSE), Ener;NOC, Inc. (EnerNOC), the city of Akron (Akron), aild CPower, Inc., Viridity
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£:nergy, Inc., Energy Connect, Converge, Inc., Enterprise Tecl7nologies, Inc., and Energy
Curtailment Specialists, Inc. (collectively, the Demand Response Coalition). Additionally,
on May 15, 2012, the attornev examiner granted motions to intervene filed by AEP Retail
Energy Partners, LLC (AEP f{etail), the Consumer Protection Associa`ion (CPA), Dayton
Power and Ligltt Cornpany (DP&L), Duke Energy Commercial Asset Management, Inc.
and Duke Energy Retail Sales, LLC (jointly, Duke), Exelon Generation Company, LLC
(Fxelon), lnterstate Gas Supply, Inc. (IGS), Ohio Porver Company (01uo Power), Retail
Energy Supply Association (RESA), and the Sierra Club (Sierra Club). On that same date,
the at-lorney examiner granted motions for admission trro hac vice filed by Michael
Lavanga, Justin Vickers, and 'i'heodore Robinson.

On April 24, 2012, ELPC, NRDC, NOPEC, NOAC, CJCC and the Sierra Club
(collectively, the Ohio Envirorunental ar:d Consur.ler Advocates or OCEA), filed an
interlocutory appeal arguing that the procedural schedule set by the attorney examiner
does not provide significant time for intervenors to adequately prepare. Thereafter, on
April 25, 2012, the CorrunissiUn granted in part, and denied in part, certain waivers of the
standard filing requirements found in Rule 4901:1-35, O.A.C., filed by First&nergy:
Additionally, on i-lpri: 26, 2012, OCEA filed a joint anotion to extend the procedural
schedule and continue the evidentiary hearing. Shortly thereafter, on April 27, 2012, AEP
Retaii filed a motion to modify the procedural sclledvle to afford the parties more time to
conduct discovery. By entry issued May 2, 2012, the attorney examinex derued OCEA's
interlocutory appeal, but granted the zrio'tlon.s of OCEA and AEP Retail, with
modifications, to extend the procedural schedule. Specifically, the attorney examiner
rescheduled the evidentiary hearing for June 4, 2012.

Thereafter, on May 9, 2012, Direct Energy filed a motion to compel kirstEnergy to
respond to discovery. 13y entry issued on May 17, 2012, the attorney examiner granted in
part, and derued in part, CJirectEnergy's motion to coxnpel. Additionally, on Mav 29, 2012,
AEP Retail filed a motion to continue the hearing date. On June 1, 2012, NOPEC, NOAC,
and pCC joined AEP Retail's motion to continue the hearing. On that sa.rne day, the
attorney examiner denied the motion to continue the hearing date.

'Ch.e hearing commenced, as rescheduled, on June 4, 2012, and continued through
June 7, 2012. At the hearing, the atiorney exarniners granted the motion for admi:ssion pro
hac vice filed by Robb Kapla. Additionally, the attorney exazniners orally gran.ted motions
for protective order filed by NOPEC and NOAC, as well as FirstEnergy, on the basis that
the irzfdrrnation sought to be protected constituted trade secrets.

Twelve witnesses testified at the hearing. 'Three tivitnesses testified in favor of the
Stipulation and the remaining witnesses testified in opposition to the Stipulation in
general or to certain provisions of the Stipulation. One witness testi.fied on rebuttal. The
attorney examiners estaY?Iished a briefing schedule requiring initial briefs by June 22, 2012,
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and reply briefs by June 29, 2012. Initial briefs were timely submitted by FirstEnergy, OCC
and Citizen Power (7nintly, OCC/CI'), M.SC, ELFC, Nucor, RE',.SA and Direct Energy, AEP
Retail, Sierra Club, OSC, OEG,, EnerNOC, NOPEC and NOAC (join:ti.y, NOPEC/ NOAC),
Ohio Pourer, Exelon and Coir.steilation, IEU-Ohio, TGS; and Staff, Reply briefs were timely
subrsritted by FirstEnergy, OCC/C.P, MSC, city of Akron, ELPC, Nucor, RESA and Direct
Energy, AEP Retail, Sierra t.1ub, OEG, EnerNOC, NOPEC/NOAC, IEU-Ohio, IGS, and
Staff.

Pursuant to published notice, public hearings were held in Akron on June 4, 2C12;
in'Toledo on June 7,2012; and in Cleveland on June 7.2, 207.2.

II. I3ISCUSSION

A. Applicabie Law

Cltapter 4928 oJ the Revised Code provides an integrated system of reg-ulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in tI-Ee context of significant.
economic and environmental challenges. In considering these cases, the Commissioi; is
cognizant of the chailenges facing Ohioans and the electric power industry and is guided
by the policies of the state as established by the General Assembly in Section 4928,02,
Revised Code, as amended by Atxtended Substitute Senate Bill 221(5.B. 221),

In addition, S.B. 221 arxiended. Section 4928.14, Revised Code, which provicies that,
beginning on January 1, 2009, electric utilities must provide customers with an SSO,
consisting of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electxic
utility's default SSO; Section 4928.143, Revised Code, sets out the requirements for an ESP.
Section 4928.143(C)(1), Revised Code, provides that the Comr:tission is required to
deterirk:ne whether the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is n-tore favorable in the aggregate as
compared to ttte expected results that would otherwise apply under Section 4928.142,
Revised Code.

B. Sumrnary of the Stirsulation

In this proceeding, cerfiain parties subrxutted a Stipulation. According to the
Stipulation, the signatory parties agree to and recornrn.end that the Commission approve
and adopt all terms and condition.s contained within the St-ipulation. The signatory parties
assert that the Stipulation essentially extends the combined stipulation as partially
modified and approved by the Commission in the ESP 2 Case for two additional years.
TheStipulation includes, inter atia, the following provisions:
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(1) For the period between June 1, 2013, and May 31:, 2016, retail
generation rates for SiC7 will be deterrruned by a descending-
clock format competitive bid process (CIiP), In the CBP, the
Companies will seek to procure, on a slice of system basis, 100
percent of the aggregate wholesale full requirements SSO
supply. `I'he CBP wiil be conducted by an independent bid
nYanager, The bidding wi'1 occur using three products of
varying lengths and multiple bid processes over the term of the
ESP 3. The bidding schedule has been modified from the ESP 2
so that the bids to occur in October 2012 and January 2013 will
be for a three-year period rather than a one-year period. All
bidders, including FES, may participate subject to the
Iimitations contained in the Stipulation. The independent
auction manager will select the wiruting bidder(s), but the
ConuDission may reject the results witlun 48 hours of the
auction conclusion. (Co. Ex. 1, Stip. at 7-8)

(2) The Companies will provide thei,r Percentage of Income
Payrne-nt Plan (PIPP) customers with a six percent discount off
the otherwise applicable price to compare during the period of
the ESP 3 tlct. at 9).

(3) There will be no miniinum stay for residential axtci small
coznmercial non-aggregation custotners (Jit, at 10).

(4) There will be iio rninimum default service rider, standby
charges, or rate stabiliLation charges. tJi,dess otherwise noted
in the Stipulation; all generation rates for the ESP 3 period are
avoidable, and there are no shopping credit caps. (Id. at 10.)

(5) Renewable energy resource requ%rements for the period of
June 1, 2014, through May 31, 2016, will be met by using a
separate request for proposal (RI'P) process to obtain
renewable energy credits (RECs). If the Companies are unable
to acquire the required number of RECs through the RFP
process, tl-ien the Companies may seek the remaining needed
RECs through bilatera! contracts. The costs related to the
procurement of all RECs, including costs associated with
administering the RFP, will be included in Rider AER for
recovery in the year in which the RECs are utilized to meet the
Companies' renewable energy requirements, with any
reconciliation between actual and forecasted infornaation being

-7-
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recognized through Rider AER in the sczbsequent quarter. (1c1.
at 10-11)

(6) The rate design currently in effect wiIl remain in place, except
as modified below. However, the Comtnission may, with the
Comparues' concurrence, institute a changed revenue neutral
distribution rate deszgn. (Id, at 12.)

(a) The average total rate overall percentage increase
for the 12-month period ending May 2015,
resulting from the CBP for customers on Rate GT,
Private Outcloor Lighting, Traffic Lighting, and
Street Lighting rates shall not exceed a percentage
in excess of on.e and one-half tlmes the svstem
average overall percentage rate increase by the
Coznpanies. Cf the average percent change by the
Companies is negative, thexi all lighting schedules
shall be Iirnited to a maximurxi increase of zero
percent and no cap shail be applied to Rate GT
customers:

(b) Any revenue shortfalI resulting from the
application of the interruptible credits in Rider
OLR and Rider EL,TZ will be recovered from all
non-interruptible custorners as part of the non-
bypassable demand side management and energy
efficiency rider (Rider DSE).

(c) The seasonality factors adopted in the ESP 2 Case
shall be adopted in this proceeding.

(d) Capaeity costs that result from the PJM
Interconnection, LLC (PJM), capacity auctions
will be used to develop capacity costs for Rider
GEN.

(e) Rate schedule RS will have a flat rate structure.

(Id, at 12-13)

(7) The Generation Service CTncotIectible Rider (Rider NDU) shal:
be continued to recover non-distribution related uncollectible
costs associated with supply cost from the CBII arising from
SSO customers and will kre avoidable (1d, at 13-14).

-8-
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(8) The Generation Cost Reconczliatzon Rider (Rider GCR) cviIl be
avoidable by customers during the period that the customer
purchases retail electri.c generation service frozrl a CRES
provider unless the allowed balance of Rider GCR reaches five
percen.t of the generation expense in two consecutive quarters
(Ir1. at 14).

(9) Reccovery of costs through Rider DFC and Rider DGC may be
accelerated if such acceleration would be beneficial to
customers and other signatory parties (Id.).

(10) 'I'he Commission may order a load cap of no less than 80
percent on an aggregated load basis across all auction products
for each auction date such that any given bidder may not win
more than 80 percent of the tranches in any auction (Irf, at 15).

(11) The Companies 'wilt honor the commitxnelrts they made in the
Combined Stipulation related to conducting a maximuni of
four RFPs through which the Companies will seek competitive
bids to purchase RECs, including solar RECs, through ten-year
contracts. The Companies will file with the Cornm.ission a
separate application for approval of an RPP the Companies
deem nzost appropriate, The filing of the application shall be
within 90 days after the Commission's Opinion and Order or
firta( Entry on Reheaav-Lg in this proceeding. The number of
solar RECs will continue to be conditioned upon the SSO load
of the Companies. 7'he applications to the Commission will
seelc appxoval of recovery of all costs associated with acquiring
RECs through the ten-year contracts t.hrough Rider AER or
such other rider established to recover such costs.
Additionatdy, such cnsts shall be recovered over the contract
period (including any period for reconciliation) and shall be
recovered irrespective of the Com.panies' need for RECs to
meet their statutory requirement. (Id. at 15-18:)

(12) During the ESP 3 period, no proceeding will be comixteztced
whereby an adjustment to the base distribution rates of the
Companies would go into effect prior to June 1, 2£116, subject to
riders and other charges provided in the tariffs and subject to
the significantly excessive earnings test (SEET), except in the
case of an emergency pursuant to the provisions of Sectio-a
4909,16, Revised Code. The Companies are not precluded
during this period fro2n implementing changes in rate design

.9r
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that are designed to be revenue-neutral or any new service
offering, subject to Commission approval. (id, at 18-19,)

(13) The Delivery Capital Recovery Rider (Rider DCR) will continue
to be in effect to provide the Companies with the opportunity
to recover property taxes, commercial activity tax, and
associated i.ncome taxes, and earn a return on and of plant-in-
service associated with distribution, stzbtrans:nission, and
general and intangible plant, including general plant from
FirstEnergy Service Company that supports the Compardes
and was not included in the rate base determined in In re
FirstEnergy, Case No. 07-551-BIrAIR, et al., Opinion and Order
(January 21, 2009). The return earned on such plant will be
based on the cost of debt of 6,54 percent and a return on equity
of 10.5 percent determined in that proceeding utiliGing a 51
percent debt and 49 percent equity capital structure. (Id: at 19)

For the twelve-month period from June 1, 2014, through May
31, 2015, that Rider DCR is in effect, the revenue collected by
the Companies shall be capped at $195 million; for the
following twelve-month period, the revenue collected under
Rider DC'IZ shall be capped at $210 million. Capital additions
recovered through Riders LEX, EDR, and AMI, or any other
subsequent rider authorized by the Cornrsussion to recover
delivery-relatecl capital additions, will be excluded from Rider
DCp: and the arulual cap allowance. Net capital additions for
plant-in-service for general plant shall be included in. Rider
DCR provided that there are no net job losses at tl-ze Companies
or as a result of involuntary attrition due to the merger
between FirstEnergy Corp. and Aliegheny Energy, Inc. (Id. at
20-21.)

Rider DCR will be updated quarterly, and the quarterly R:ider
DCR update filing will not be an application to increase rates
within the r.neanYng of Section 4909,18, Revised Cotie. The first
quarterly filing will be made on or about April 20, 2014, based
upon the actual plant-in-service baiaztce as of May 31, 2014,
with rates effective for bills rendered as of June 1, 2014. For
any year that the Companies' spending would produce
revenue in excess of that period's cap, the overage shall be
recovered in the following cap period subject ;o such period's
cap. For any year that the revenue collected under the
Companies' Rider DCR is less than the annual cap allowance,

-10-
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the difference between the revenue collected and the cap shall
be applied to increase the level of the subsequent period's cap.
(Id, at 21-23)

(14) Any charges billed through Rider DCR will be included as
revenue in the mturn on equity calculation for purposes of the
SEE'T test and will be considered an adjustment eligible for
refund (Id. at 23).

Additionally, the Distribution Uncollectible Rider and the PIPP
Uncoliectlble Rider may be audited by an independent
consultant or Staff (Id. at 24).

(15) Network integration transmission services (NITS) and other
non-market-based Federal Energy Regulatory Cornn-ission
(FERC)/Regional Transrnission Organization (RTO) charges
will be paid by the Companies for ai:l shopping and non-
shopping load, and the arnount shall be recovered through the
Non-Maxket-Based Services Rider (Rider NMB). Winiung
bidders and retail suppliers will remain responsible for all
other FERC/RTO imposed or related charges such as
congestion ai-tci market-based anciltary services and losses,
which wotil:d be bypassable as part of Rider GEN. (Id, at 24.)

(16) All MTEP charges that are cI-targed to the Companiea shall be
recovered from customers through Rider NMB. The
Companies agree not to seek recovery th.rough retail rates for
Midwest ISO (MISO) exit fees or PJ.'vl integration costs from
retail customers of the Companies. The C:ompai2ies further
agree not to seek recovery through retail rates of legacy
Regional Transmission Expansion and I'tanning (R7'FP) costs
for the longer of: (1) the five-year period between June 1, 2011,
through May 31, 2016, or (2) when a total of 5360 million of
legacy RTEP costs have been paid by the Companies and h.ave
not been recovered by the Companies through retail rates from
Ohio retail customers, (Id, at 25-27.)

(17) The demand response capabilities of customers taking services
under Riders ELR and OLR s1-tall count toward the Companies'
compliance with peak den7.and reduction benchma.rks as set
forth in 5ection 4928.66, Revised Code, and shall be considered
incremental to interruptible load on the Companies' system
that existed in 2008 (.Id, at 2$).

-11-
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(1g) The following issues in the Companies' proposal for cost
recovery, Case No. 09-1820-EL-A7'A, for the Ohio site
deployment of the sinart grid "znitiative were approved in the
ESP 2 Crise as set forth below and shall continue under these
terms and conditions. All other issues that were pend3ng in
that proceeding were decided in that proceedi.ng.

(a) Costs shall be recovered frorn customers of OE,
CEl, and TE, exclusive of rate schedule GT
customers.

(b) All costs approved in Case No. 09-1820-EL,-ATA
associated with the project will be cons'idered
incremental for recovery under Rider AMI.

(e) Recovery of the costs approved in Case No. 09-
1820-1EL,-A`TA shall be over a ten-year period for
recovery under Rider AM.I. The recovery of costs
over a ten-year period is Iimited to this ESP and
shall not be used as precedent in any subsequent
AMI or snzart grid proceeding.

(d) Return on the investment shall be at the, overall
rate of return from the Companies' last
distribution case.

(e) Rate base is defined as plant-in-service,
depreciation reserve and accumuZated deferred
income taxes.

(f) All reasonably incurred incremental operating
expenses associated with the project will also be
recovered.

(g) During the term of the ESP 3, the deployment of
the smart grid ictitiative will not include prepaid
smart meters and there will be no remote
disconnection for nonpayment absent compliance
with the requireznents of Rule 4901:1-1$-05,
O.A.C.

(h) The Coznpanies shall not complete any part of the
Ohio site d.eployment that the United States

_12-
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Department of Energy does not match funding in
an eqtaal arnount.

(7d, at 29-30;)

(19) In lieu of the fixed rn:onthly compensation provided pursuant
to Case No. 09-553-EL-EEC, the Companies will provide
funding to COSE, AICUO, OHA, and OMA for their roles as
energy administrators for completed energy efficiency
products in the foliowing amounts, with such amounts being
recovered through Rider DSE: COSE, $25,000 in 2014, $50,000
in 2015, and $25,000 in 2016; AICUO, $41,333 in 2014, $.21,000 in
2015, and $21,000 in 2016; OHA, $25,000 in 2014, $50,000 in
2015, and $25,000 in 2016; and OMA, $100,000 in 2014, $100,000
in 2015, and $50,0W in 2016 (Id. at 30-31).

(20) During the term of the fiSP 3, the Companies shall be entitled
to receive lost distribution revenue for al; enerf;y efficiency and
peak demand reduction programs approved by the
Commission, except for historic mercantile self-directed
projects. The collection of such lost distribution revenues by
the Companies after May 31, 2016, is zteither addressed nor
resolved by the terms of the Stipulation. (Id, at 31.)

(21) The Companies will continue fund'ang the Com.munity
Connections program under the same terms and conditions
and amounts set forth in Case Nos. 07-551-EL-AIR, et al., and
0$-935-EL-SSO; for the period of the E,SP 3; however, provide
that the amount may be increased as a result of the energy
efficiency collaborative approval of such fundiztg increase, and
the Cornrnission approval of the increase and authorization of
recovery of the increased funding tlarough Rider DSE or other
applicable rider, Ol.'AE shall be paid an admhvstrative fee
equal to five percent of the program funding. (td, at 31-32.)

(22) An AICUO college or university member may elect to be
treated as a mercantile customer, and the Companies will treat
such college or university as a mercantile customer for the
13rnited purposes of Section 4928.66, Revised Code, provided
that the aggregate load of facilities si+.-uated on a campus and
owned or operated by the col':ege or university qualifies such
entity as a mercantile customer and makes the college or
university eligible for any incentive, program, or other benefit

-13-
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made available to a mercantile custonter pursuant to Sec.t:on
4928.66, Revised Code (Iw. at 32).

(23) The Companies will provide energy efficiency funding to the
city of Akron to be used for the benefit of OE customers in the
city of Akroll in the following amounts, with such amounts
recovered through Rider 17SI:: $100,000 in 2014, and $100,000 in
2015. The Companies also will provide energy efficiency
f-unding to Lucas County to be used for the benefit of TE
customers in Lucas County in the following amounts, with
such ar.zounts recovered through Rider DSE: $200,000 in 2014,
and $100,000 in 2015. (Id. at 32-33)

(24) The Companies are test deploying the Volt-Var Control
distribution and contmmuJ-dcation harclware infrastructure and
software systems as part of the Ohio smart grid initiative
approved in Case No. 09-1820-EI.-ATA. The results of the pilot
study, including analysis of the associated costs and benefits,
will be shared with the Cominission and United States
Department of Energy as they become available. (Id. at 34.)

(25) For the period of June 1, 2014, through IVIay 31, 2016, the
Companies will contribute, in the aggregate, $2 million to
support economic development and job retention activities
within their service areas. The Companies will not seek
recovery of such contribution from customers, and such
contribution will not be used to fund special contracts and/or
reasonable arrangements filed with tlze Commission. (Id.)

(26) The provisions regarding the Cleveland Ciirtic p`oundadon
agreed to in the Coenbined Stipulation shall continue under the
tersris approved in the ESP 2 Gzse, which included that CEI will
be responsible for the cost of the electric utility plant, facilities,
and equipment to support the Cleveland Clinic's Main Campus
expansion plan to the extent that such cost might otherwise be
demanded by CEI from the Clinic in the form of a contribution
in aid of construction or otherwise. CEI sliail be entitled to
classify the original cost of investment tnade in utility plant,
facilities, and equipment at or below the subtransmission level
as distribution plant-in-sei-vice subject to the Comm.issiori s
jurXsdiction for ratertaking purposes at the time of the next
base rate case. The first $70 milnion of the original cost of such
plant, facilities, and equipment shall be fundea by a non-

44r

64



12-1230-EL-SSta

bypassable distribution rider that shall applv to retail
residential, commercial, and industrial customers (exclusive of
customers on rate schedules STI., TRF, and T'UL). Further, the
Cleveland C'linic will be obligated to work in good faith to
install cost-effective energy efficiency measures in its facilities,
with, where needed, the assistance of an independent energy
facility auditor selected by the Clinic with input from the
Compaiues and Staff. The Cleveland Clinic will work with the
Cornpanies and Staff for the purpose of committing its new
customer-sited capabilities to the Companies for integration
into their Section 4928,66, Revised Code, coznpliwue
benchmarks, in exchange for the Companies' investment in the
distribution utility plant, facilities, and equipment. (Id. at 34-
37.)

(27) Domestic automakerfacilides that used more than 45 rnii.lion
kilowatt-hours at a single site in 2009 will receive a discoutlt on
usage wtuch exceeds, by niore than ten percent, a baseIine
energy consumption level based upon their average monthly
consumption for the year 2009. Any discount provided will be
collected based on a levelized rate for all three Companies
under Rider. EDR from customers under the RS, GS, GP, and
GSU rate schedules. (id, at 37.)

(28) CET agr_ees to continue the LED streetIight program approved
in the ESP 2 Cuse for the city of Cleveland for the period of the
ESI' 3 (Id; at 38).

(29) The Companies agree to conti.nue providing enhanced
customer data and information and web-based access to su.ch
iriformation, subject to and cons%stent with the Com.mission's
rules (Id, at 39).

(30) The Coxnpanies' corporate separation plan approved in In re
FirstEnerg-y, Case No. 09-462-EL-UNC, remains approved and
in effect as filed (Id.).

(31) The Companies will file a separate application to corrunence
recovery of any new or incremental taxes arising after June 1,
2011, whether paid by or collected by the Companies, and not
recovered elsewhere, the recovery of which is contemp]ated by
the Stipulation (Id.).

-15-
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(32) Time-differentiated pricing concepts as proposed by the
Companzes and approved by the Commission in Case No. 09-
541-EL-ATA shaIl continue in effect through the term of the
ESP 3 (Id.).

(33) The Signatory Parties agree for thernselves, and recommend to
the Comr.ztission, to withdraw from FERC cases ParstEnergta
Seratce Co. v. PJM, Docket No. EL10-6-000, and American
Transmission Systems, Inc., Docket No. ER09-1589-000 (Id. at 40).

(34) The Companies will make available $1 million dollars to OPAE
for its fuel h.znd program, allocated as $500,000 in 2015, and
$500,000 in 2016 (Id,),

(35) In order to assist low-income customers in paying their electric
bills from the Companies, the fuel fund provided by the
Co2npanies shall be cont-inued consistzr'ig of $4 snillion to be
spent in each caiendar year from 2015 througl12016 (Id.):

(36) Nothing in the Companies' proposed ESP 3 is intended to
modify the Coznmission's order in Case No. 10-176-EL-ATA
(Id. at 42).

(37) MSC af;rees to dismiss with prejudice its complaint against TE,
filed in Case No. 12-99:9-ET.-CSS, upon Commission approval of
the Stipulation., which authorizes TE to bill and collect a charge
of $6.00 per kVa of biliuig demand under Rider lEDR (Id),

(38) The ESP 3 is more favorable in the aggregate as compared to
the expected results that would otherwise occur under an MRO
alternative, represents a serious comproini.se of complex issues,
and involves substantial customer benefits that would not
otherwise have been achievable (Id. at 40).

C. Procedural Issues

1. Waiver of Filing Requirements

-16-

OCC/CP cldim that procedural due process has been denied in this proceeding.
Specifically, C7CC/CP note that the Cornmission granted, in part, and denied, in part, the
Companies' xnoti:on for a waiver of certaii-i filing requirements contained in Rule 4901:1-35-
03, Ohio Administrative Code (Ca.A:C.). However, OCCfCI' claim tliat granting the
waivers, in part, denied parties' due process rights. QCCJCI' acknowledge that, on
June 1, 2012, the attorney examiner granted a motion to compel discovery submitted by
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AEP Retail and that the Companies subsetfUently complied with the discovery reqvest,
providing additional analysis regarding the impact on customers' bills of the proposed
ESi'3.

FirstEnergy responds that the Cozruxtission properly granted certain waivers of the
filing requirements, FirstEnergy argues that OCC:/CI'' had the opporfunity to respond to
the motion requesting waivers and that they took advantage of that opportunity by filing a
rneznorandurn contra the motion for waivers.

The Commission fincis that any claims by OCC/CP regarding the waivers of the
filing requirements are not tirnely, T'i:.rstEnergy filed a motion for waivers of the filing
requirements on April 13, 2012, contemporaneous with the filing of the application.
Several parties timely filed mernoranda contra the motion. Subsequentlv, on April 25,
2012, the Coraunission granted, in part, and denied, in part, the request for waivers of the
filing requirements. 1^?either OCC nor CP filed an application for rehearing of the Apri125,
2012, Entry within 30 days of the issuance of the Entry as required by Section 4903.10,
Revised Code. Accordingly; any c1-aiuns by OCC or CP regarding the waivers are not
tixneEy and should be disregarded.

2. Administrative Notice

Moreover, OCC/CP, AEP Retail, ELPC, and NOPEC/NOAC argue that the
Commission shoulct reverse the attorney examiners' ruling taking administrative notice of
parts of the record from Case No. 09-906-EL.-SSO and the ESP 2 Case. [1CC/CP contend
that the attorney examiners' ruling taking admirastr.ative notice of the record from the
previous cases was unreasonable and unlawful. OCC/ CP concede that the Companies
requested that administrative notice be taken of the record in the ESP 2 Case in the
application filed in this proceeding on April 13, 2012, and that, at hearing, the examiners
required the Companies to submit a list of specific documents for which administrative
notice was requested rather than the entire record of the ESP 2 Case (Tr. I at 29).

?tIOPEC/ NOAC contend that, although there is precedent for taking administrative
notice in Cornmiasion proceedings, such precedent is inapplicable here because the parties
did not have prior knowledge of the facts to be administratively noticed and were not
provided with the opportunity to rebut such facts. NTOPEC/NOAC argue ttiat, although
FirstEnergy had requested the Commission to take a<hninistrative notice of the record in
the ESP 2 Case in its application, they did not have knowledge of the specific facts to be
administratively noticed until the ttti:rd day of the hearing when FirstEnergy provided a
list of docunzents at the request of the attorney examiners. AEP Retail and ELPC also
claim that parties had no prior notice of the facts admirustratively noticed, stating that
parties had no way of knowing which facts from the ESP 2 Case would be administratively
noticed. ELPC also claims that parties liad no opportunity to explain and rebut the
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admirustratively noticed facts because the examiners did not rule on FirstEnergy's request
for administrative notice until the tl-tird day of the hearing.

OCC/CP argue that the Comn-ussion may not take admiru:strative notice of the
record in another case if the decision lessesLs the Compan.ies' burden of proof, noting that
administrative notice, even when taken, has no effect other than to relieve one of the
parties of the burden of resorting to the usual forrzzs of evidence and that administrative
notice does not mean that the opposing parties are prevented frorn disputing the matter by
evidence if the opposing matter believes it is disputahie. f?hio Bell Tel, Co. v. Pub. Util.
Comm., 301 U.S. 292, 301-302, 57 S.Ct. 724, 81 L.Ed. 1093 (1937). Moreover, OCC/CP claim
that the non-signatory parties did not have knowledge of the specific documents which
the Companies were requesting to be noticed until June 6, 2012, the tl-tird day of the
evidentiary hearing, C7C'C/ CP contend that it is unreasonable to expect parties to conduct
discovery to determine the specific documents for which PirstF,nergz,v sought
administrative notice or to subpoena witnesses who did not file testimony in this case.
OCC/CP further claim that the effect of fhis ruling was to lessen the Companies' Uurden
of proof as prohibited by the Ohio Supreme Court in Canton Storage and 7'ransfer Co. v. Pub.
Util. Comm., 72 Ohio St.3d 1, 9, 647 N,E.2d 236 (1995). OCC/CP claim that the red uction in
the burden of proof was prejudicial to the non-sigriatory parties in the proceeding because
the Conipaities bear the burden of proof in this proceeding. SectYon 4928.143(C), Revised
Code.

NOPEC/ NOAC and AEP Retail also argue that the attorney examiners erred in
taking adzninistrative notice of facts which were not undisputed. NOPEC/NOAC and
AEP Retail claim that the Ohio Rules of Evidence lir-ut ad.ininistratzve notice to
adjudicative facts not subject to reasonable dis}aute. Evid.IZ. 201(B).

FirstF,nergy and Nucor respond that the Cdnurzi.ssion properly took adnun"rstrative
notice of the record in the prior case. FirstEnergy and Nucor ziote that the argu.me.nts
raised in opposition to the taking of administrative notice already have been considered
and rejected by the Comzni.ssion. ESP 2 Case, Entry <>n Rehearing (May 13, 2010) at 6.
FirstEnergy argues that the Compardes provided notice to all parties in the application
filed on April '13, 2012, that the Companies sought adzninistrative notice of the record in
prior cases and that the parties did not seek any discovery regarding the Companies'
request. Nu,cor also claims that the parties had every opporturzity to contest or rebut
Nu.cor's evidence. The Companies also reject OCC/CP's and NOPEC/NOAC's claims
that the taking of adminastrative notice has reduced the Conlpanies' burden of proof. Ttie
Companies claim that the Comcxiission alsa rejected this argument in the E5P 2 Case. ESP
2 Case, Entry on Rehearing (M.ay 13; 2010) at 7.

The Companies further argue that the attorney examiners did not err by taking
acizninistrative notice of opinions, as alleged by O[:C/CI' and NOPEC/NtJAC.
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FirstEnergy notes that OCCjCP and NOPECJNOAC cite to no case that holds that
administrative notice is inappropriate. Moreover, the Companies posit that administrative
notice is a means of putting evidence in the record rather than a finding that the evicience
is undisputed. 'I'he Companies argue that OCC/CP misinterpret Ohio BeIt, failing to
appreciate that the United States Suprern.e Court held in that case that "[Administrative
noticej does not mean that the opponent is prevented frotn disputing the matter by
evidence if he believes it disputable." Ohio Bell, 301 U.S. at 301-302, 57 S.Ct. 724.

The Comazussion notes that, with respect ta the arguments raised by parties
regarding the taking of adminzstrative notice of certain documents, the'Suprerne Court has
held that there is neither an absolute right for nor a prohibition against the Commission's
taking administrative notice of facts outside the record in a case. Instead, each case shou;d
be resolved on its facts. Ihe Court further held that the Commission may take
administrative notice of facts if the cotnplaining parties have had an opportunity to
prepare and responcl to the evidence and thhey are not prejudiced by its introduction.
Catrtvn Storage at 8. In addition, the Court has held that the Comrnissiorr n1ay take
administrative notice of the record in an earlier proceeding, subject to review on a case by
case basis. Further, parties to the prior proceeding presuznably have knowledge of, and an
adequate opportunity to explain and rebut, the evidence, and prejudice must be shown
before an order of the Cornmission will be reversed. Allen v. Pub. Uti1. Cornm, 40 Ohio
St3d 184,185-186, 532 N.E.2d 1307 (1988).

With respect to the claims that the Conun.ission may not take administrative notice
of opinions or that the Cornmission is bound by Evid.R. 201, the Commission notes that
the Cotirt has placed no restrictions on. taking admi.nistrative notice of expert opiniort
testimony, and we decline to impose suclt restrictions in this case. Thus, expert opinion
testimony may be idrnir.istratively noticed if it otherwise meets the standards set forth in
AI2en; Likewise, the narrow provisions for judicial notice the parties claim are set forth in
Evid.R. 201 are not consistent with the standards for Cotnmission proceedings set forth in
Allen; and, in any event, no party has cited any case demonstrating that administrative
proceedings before the Comrnission are strictly bound by the Ohio Rules of Evidence.

In this proceeding, the Companies requested in the application filed on April 13,
2012, that administrative notice be taken of the full record of FirstEnergy's last SSO
proceeding, the ESP 2 Case. In the ESP 2 Case, the Commission had taken administrative
notice of an earlier proceeding, l n re FirstErzergy, Case No. 09-906-EL-SSO (MIZ('l Case);
thus, the record of the L-'SP 2 Case includes the full record of the MRO Case. No pariv filed
a memorandum contra or any other pleading in opposition to the request in the
application in this case. At the hearing, the attorney examiners requested that the
Companies provide a list of the specific documents for whic.h administrative notice was
sought (Tr. I at 29). The Companies complied with the attorney examiners' request (Tr. liI
at 11-12), and Nucor nzoved for administrative notice to be taken of one document (Tr. III
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at 19), Subsequently, the examiners took administrative notice of the enumerated
documents (Tr. III at 171).

'The Conun.ission affirms the ruling of tite attorney examiners that the parties had
ample opportunity to prepare for and respond to the evidence adzninistratively noticed in
the ESP 2 Case and the MRO Case, The Conirn.ission notes that, at the request of the
attorney examiners, FirstEnergy specified a relatively small number of documents for
which it sought administrative notice (Tr. III at 11-12). Nucor supplemented this request
with the inclusion of a single document (Tr. III at 19). Noth.ing prevented any party to this
proceedi.n.g fram making a similar discovery request of FirstEnergy, Nucor, or any other
party, However, despite that fact tI-iat the parties were on notice that FirstEnergy was
seeking admirdstrative notice of documents in the record of the ESP 2 Case and the MRO
Case, there is no record that any party requested in discovery that FirstEnergy specifically
identity the evidence in the record of the ESP 2 Case and the MRO Case that the Companies
intended to rely upon in this proceeding or that FirstEnergy refused such a request.
Further, although motions to compel discovery were filed by parties in this proceeding
and were promptly granted by the attorney exarn.iners, no motion.s to compel discovery on
this issue were filed by any party.

Further, the Commission notes that the parties had ample opportunity to explain or
rebut the evidence for wluch FixstEnergy sougf-it administrative notice, as the C'oinrnission
described in our ruling on this same issue in the ESP 2 Case. ESP 2 Case, Fi-ttry on
Rehearing (May 13, 2010) at 6-7. The parties had the opportunity to conduct further
discovery on FirstEnergy and any other party regarding any evidence presented in the
ESP 2 Case or the MRO Cccse. The record inciica*es that the parties had the opportunit' v to
serve multiple sets of discovery upon the Companies in this proceeding; for example; OCC
alone served six sets of discovery upon FirstEnergy (Tr, I at 18). Further, the parties had
the opportur^^ity to request a su, Dpoena to compel witnesses frorn the ESP 2 Case or the
MRO Case to appear for further cross-examination at hearing in this proceeding. The
parties had the opportunity to erass-exainine the witnesses at this hearing regarding any
testimony presented in the ESP 2 Case or the MRO Case which was administratively
noticed in this proceeding; in fact, OCC did cross-examin.e Staff witness Fortney regarding
his testimony in the FSI? 2 Case (Tr. TI at 245-246, 250-251). Moreover, the parties had the
opportunity to present testiFn.ony at hearing in this proceeding to explain or rebut any
evidence in the record of the ESP 2 Case or the MRO Case which was ac3min,istratively
noticed in this proceeding.

Further, the Commission finds that the parties have not deinanstrated that they
were prejudiced by the taking of administrative notice of evidence in the record of the ESP
2 Case or the AQi20 Case. OCC/CP broadly claim that the taking of adnunistrative notice
lessened the burden of proof on FirstEnergy. 'T'Ius claim has been rejected by the
Comxnission in identical circumstances. As we noted in the ESP 2 Case, the circunnstances
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in an SSC) proceeding are not remotely analogous to those in Canton Storage. In Cariton
Storage, the Court deterrnined that the C'.ona.mission "never expressly took administrative
notice of any testimony below." Canton Storage, 72 Ohio St3d at 8, 647 N;E,2d 136.
Further, Canton Storage involved separate applications by 22 motor carriers seeking
statewide operating authority rather than three affiliated utilities filing a single application
for an electric security plan. In Cantotz Storage, the Cornrnission relied upon shipper
test;n-iony as a whole tosupport the applications rather, than on testimony related to the
individual applicants, which the Court rejected as an elimination of a portion of the
applicant's burden, of proaf. ESP 2 Crase; Entry on Rehearing (May 13, 201:0) at 7, citing
Canton Storage at 8-10. In this case, there is no claim that FirstEnergy used evidence frorn
one of the three affiliated electric utilities or from any other Ohio utility to bolster the case
of any of the conipanies.

In addition, in our ruling in the FSP 2 Case, the Commission specifically noted that,
pursuant to Section 4928.143(C)(1), Revised Code, the burden of proof was on FirstEnergy,
and the Commission neither intended to nor eliminated any portion of that burden of
proof on PirstF.nergy by taking adniinistrative notice of evidence in the prior proceeding,
ESP 2 Case, Entry on Rehearing (May 13, 2010) at 7-8. However, consistent with our ruling
in the ESP 2 Case, FirstEnergy; as well as every other party in this proceeding, is entitled to
rely upoh the cvidence adnunistratively noticed in the record of the prior proceeciing to
meet its burden of proof, and the Commission may rely upon evidence administratively
noticed in reaching our decision in the instant proceeciing.

Finally, the Cornmission notes that all claizns of prsjudice have been vague and
overly broad. No party has identified a single specific document for which administrative
notice was taken that irt any way prejudices such paz-ty. No party has presented any
arguments detailing how that party was prejudiced by the single document for which
Nucor sought admiru.strative notice. Therefore, consistent with our holding in the ESP 2
Case, we find that ths taking of ad.rninistrativ.e notice of evidence in the prior proceeding
has not lessened or reduced FirstEnezgy's burden of proof in a.izy way, and we find that no
party has demonstrated that it has been prejudiced in any way in this proceeding.

3. Procedural Schedule

In addition, UCC/CP arg-ue +hat the parties wezre denied thorough and adequate
preparation for participation in this proceeding, in contravention of Rule 1941-1-16(A),
U.A.C. OCC/CI' claim that'rhe parties had only 52 days to prepare for the hearing in this
proceediitg anc3 that the consequence of the procedural schedule was that parties were
linzited in their ability to conduct foIIow-up discovery on initial and later responses.
QCC/Cp further note that the C.ompanfes filed a voluminous amount of material in tIle
ciocket on May 2, 20I2, in response to the Commission's denial of certain waivers sought
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by the Companies, which taCC/CP claim severely limited the parties' ability to conduct
discovery on the rnaterial.

FirstEnergy claims that the procedural schedule in this proceeding was appropriate
to consider the issues in dispute. T'he Companies note that Section 4928.143(C)(1), Revised
Code, sets a maximum period in wluch the Commission should act upon an application
for an ESP, It does not set a minimum period and the Commission lias previously rejected
claims that parties are entitled to the full 275-day period. ESP 2 Case, Entry on Rehearing
(*Is-1ay 13, .2010) at 8. The Companies also arg-ue that an expedited schedule was necessary
because the Companies seek to modify the auction currently scheduled for October 2012
and that any Commission order modifying the auction must provide time for the
Companies to implement the changes as well as allow for consideration of applications for
rehearing (Co. Ex. 3 at 19; OCC Ex, i).

T'he Companies also claim that the parties had adequate opportunities for
discovery. The Companies claim that the parties fail to identify how they were prejudiced
by the discovery schedule and that the Companies timely responded to numerous
discovery requests served by intervenors (Tr. I, 18-19, 236).

The Comnussion notes that, by entry dated April 19, 2012, the attorney examiner
shortened the discovery response time in this proceeding to ten days. With the shortened
discovery response tirne, C?CC was able to serve, and receive responses for, no less than six
sets of discovery prior to the hearing in this proceeding (Tr. I at 18; Tr, III at 146-147).
Further, the Cornirnfssion notes that motions to compel discovery were filed by both Direct
Energy and AEP Retail; these motions were granted, at least in part, and there is no
indication in the record that the Companies failed to timely comply with the discovery
orders. In addition, according to QCC/CP, the Companies filed a"volun-tinous" amount
of material in the docket on May 2, 2012, in response to the denaal of certain waiver
requests by the Comrrtission. 'T1zus, the Coma:2ission cannot find that OC.C/CP were
denied the opportunity for tIu•ough and adequate,narticipation in this proceeding

The Commission also notes that, on the last business day prior to the hearing,
OCC/CP and other parties filed a motion for a contincrance of the hearing. We note that
objective facts which may be considered in determining whether to grant a continuance
irtclude the length of delay requested; whether other continuances ktave been granted; the
inconverdence to parties' witnesses and opposing counsel; ivhether the delay is for
legitimate reasons; whether the movant contributed to the necessity of the continuance;
and any other facts unique to the case. Niarn Investigktions, Inc, v. Gilbert, 64 Ohio App.3d
125, 128, 580 N.E.2d 840 (1989). In this case, the attorney exanuner denied the motion for
a continuance based upon the following facts: the motion was filed on the eve of the
hearing; the Commission had previously granted an extension of the hearing date;
inconveruence to the parties' witnesses and counsel, many of whom had made travel
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arrangements to attend the hearing; and the discovery which gave rise to the motion could
have been timely served and responded to, with minimal diligence by the moving parties
(Tr. I at 25-26), The. Comrnission affirms the ruling of the examiner denying the
continuance.

4. Admission of AEPR Exhi.bit 6

AEP Retail argues that the attorney examiners erred when they did not admit AEPR
Ex, 6 into evidence. AEP Retail submits that it offered AEPR Ex. 6 so?ely to illustrate how
the proposed three-year blended auction rates necessarily increase m,igration risks and
how a migration risk necessarily induces a CBP bidder to raise the price of its bid. AEP
Retail represents that AEPR Ex. 6 adopted the Companies' own projections of whoIesaie
rates under the current ESP 2 and the proposed ESP 3 blend; further, AEP Retail claims
that, to illustrate how the proposed blend must increase costs, AEP Retail assumed a
hypothetical rnigrat.ion rate in response to the price changes, AEP Retail claims that AEPR
Ex, 6 is probative of the manner in which risk migration can be quantified and how that
quantification results in a higher price as a result of the blending.

FirstEnergy respondLs that AEPR Ex. 6 was properly excluded because it lacked a
foundation and because AEPR Ex. 6 is based on assumptions that are not in the record in
this proceeding. PirstEnergy claims that AEP Retail is seeking the introd.uction of AEPR
Ex. 6 for the sole purpose of showing that the longer a paxticular product is, the more
potential there is for rnigration risk. FirstEnergy argues that AEP Retail is free to argue
this point, notwithstanding whether AEPR Ex. 6 is admitted.

The Cornmission affirms the ruling of the attorney examiners not to admit AEPR
Ex. 6 (Tr. IV at 153-154). The Commissioit notes that AEP Retail was free to provide a
witness to sponsor AEPR Ex. 6 in order to lay a proper foundation for the exhibit,
including the assumptions underlying the exhibit, subject to cross exarnination. AEP
Retail chose not to provide a witness to sponsor AEPR Ex. 6, attempting instead to seek the
adxnission of the exhibit through TirstEnergy rebuttal witness Stoddard, However, AEP
Retail has provided no basis in the record for the assumptions contained in AEPR Ex. 6,
and FirstEnergy witness Stoddard declined to agree with the assumptions (Tr. IV at 77-$9).
Accord%ngly, the Cornmission finds that AFP Retail failed to establish a proper foundation
for AEPR Ex. 6, that the exhibit lacks any probative value in this proceeding, and that the
attonley exarniners properly denied admission of tihe exhibit. In any event, the
Commission has thoroughly reviewed AEPR Ex. 6, and we find that its admission would
not a]ter.in any way the Cqminissitan deteriraimtions below.
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D. Consideration of the Combined Stiulatiort

-24-

Rule 4901-1:-30, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not biiiding on the Conunission, the terms of such an agreement
are accorded substantial weight. Consumers' CoztnseI v. Pub, l.ltil, Corrrrn., 64 f3hio St.3d 123,
125, 592 N.E.2d 1370 (1992), citing Akron v. Pub. Litit. Cotnm., 55 Ohio St.2d 155, 157, 378
IrI.B.2d 480 (1978). The standard of relrieiv for considering the reasonableness of a
stipulation has been discussed in a number of prior Comntission proceedings. Cincinnati
Gas & Electric Co,, Case No. 91-410-EL-AIR (April 14, 3,.994); Westerrc Reseme Tetephhone Co.,
Case No. 93-230-TP-ALT (March 30,1994); Ohio Edison Co., Case No. 91-698-EL-FOR, et al.
(December 30, 1993), The ultimate issue for our consideration is whether the agreement,
wl-dch embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering -the reasonableness of a stipulation, the C:ommission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package v-tolate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Conunission's analysis using these
criteria to resolve issues in a ananner economical to ratepayers and public utilities. Indus.
Energy C.onsunr.ers of Ohio Pou,er Co. v. Puh. Ut-Il. Comm., 68 Ohio St.3d 559, 629 N.F.2d 423
(1994), citing Consumers' Coutasel at 126, The Court stated in that case that the Cornmission
may place substantial weight on the terms of a stipulation, even though the stipulation
does not bind the Commission.

Is the settlernent a 2roduct of serious bar ainin anxon ca alale
knowledgeable parties?

FirstEnergy, OEG, Nucor, MSC, and Staff argue that the Stipulation is the product
of serious bargaining among capable, knowledgeable parties, in conformance with the first
prong of the Comn-dssiori s test for the evaluation of stipulations. OEG, Nucor, MSC, and
the Companies note that each of the signatory parties has a hzsfory of participation and
expcrience in Comznission proceedings and is represented by experienced 3nd competent
counsel (Co. Ex. 3 at 10-21). Staff elaim.s that support for the Stipulation is broad and
varied with support from industrial customers, cornrnercial customers, and the public;
FirstEn.ergy also clainas that the signatory parties are numerous and diverse (Co. Ex. 3 at
10): The Compatues note that the signatory parties iraclude many of the sazne capable and
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knowledgeable parties that the Cornxnission recogzuzed in approving the current ESP 2.
ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 24, FirstEnergy claims that the absence
of OCC, NOPEC, and NOAC does not diminish the diversity of the signatory parties,
noting that, in past cases, OCC 11as considered OPAE and the Citizens' Coalitioai as
representatives of the interests of "con.surners" (Tr. III at 109-113; Co. Px.10,11).

OCC/CP claim that the settlement is not a product of serious bargaining among
capable, knowledgeable parties because the settlement lacked serious negotiations alnong
all interested parties. OCC/CP and NOPEC/NOAC claim that, unlike negotiations in
other proceedings, the parties to this case did not meet as a group even once before the
filing of the Stipulation (OCC Ex. 11 at 7). OCC/CP contend tl:at this violates the spirit of
the Supreme Court's admonition regarding exclusionary settlement processes. Time
Vl:inrner AxS v. Pub, Util. Conrra., 75 Ohio St.3d 229, 661 N,F.2d 1097 (1996). OCC/CP also
l1ote that intervenors who were not parties to the ESP 2 Case, such as AEP Retail and Sierra
Club, were not included in the settlement discussions. Thus, OCC/CP posit that, because
of the exclusionary nature of the settlement discussions, the Stipulation fails the first
prong.

OCC/CP and NOPEC/NOAC contend that, although the Conlpaiues claim that a
broad range of interests support tl:e 5tipulation, there is riot a broad residential 'zriterest
represented in the Stipulation, INOPEC/NrJAC claim that the City of Akron is not a
genuine representative of residential customers in the city. T ikewise, AEP Retail claims
that no customer receiving service through residential or commercial rates and no entity
that represents residential or co>.nmercial customers in their capacity as ratepayers is a
signatory party to the Stipulation. OCC/CP claim that, without a party that represents all
residential customers, tlte Stipulation fails to represent the interests of most of
FirstEnergy's customers and thus fails the first prong. OCC/CP acknowledge that OFAE
and the Citizens' Coalition represent residential customers; however, OCC/CP claim that
their interests are linnited to low-income and moderate-income residential custorners in the
case of C3PAE and low-income residential customers in the case of the Citizens' Coalition.
OCC/CP further note that FirstEnergy wiil provide a $1.4 million fuel fund contribution to
OPAE and the Citizens' Coalition to assist low-incorne customers in the years 2012
throu.gh 2016 (OCC Ex. 11, Att.1).

AEI' Retail argues that any appearance of broad support for the Stipulation exists
solely because the Compaiues have agreed to subsidize the activities of certain parties at
the expense of 1.izstEnergys ratepayers. AEP Retail claims that large industrial customers
support the proposed ESI' 3 because benefits secured in the ESP 2 Case continue to flow to
them. AEP Retail clairns that all other signatory parties, except Staff, signed in support of
the Stipulation in order to obtain a specific benefit in return for their support.
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Akron responds that, in Time C'4'arner, the Supreme Court held that a settlement is
not a product of serious bargaining if an entire customer class is excluded from settlement
negotiation.s. Tinre Warrter, 75 Ohio St.3d at 241, 661 NX:2d 7097. Akron claims that
OCC/CP and NOPEC/NOAC are unable to cla:m that the entire residential class was
excluded from negotiations because each of these parties was contacted prior to the
execution of the settlement and given the opportunity to review and comment upon the
draft stipulation prior to its filing (Tr. III at 25, 26, 101). Moreover, in response to
NOPEC/NOAC's claim that Akron does not represent residential customers, Akron
claims that NOPFC/NCQAC witness Frye admitted that municipalities may represent
residential customers and that neither NOAC nor NOPEC would have any connection to
residential customers but for their agency relationship to local governments (Tr. ISI at 27--
29).

The Commission finds that the Stipulation, as supplemented, appears to be the
product of serious bargaining aznong capable, knowledgeable parties: We note that the
signatory parties routinely participate in complex Comrnission proceedings and that
counsel for the signatory parties have extensive experience practicing before the
Commission in utility matters (Co. Ex. 3 at 10-11). The signatory parties represent diverse
interests including the Companies, a municipality, competitive suppliers, commerciai
customers, industrial consumers, advocates for low and moderate-iricome customers, and
Staff (Id, at 10). AEP Retail is simply wrong in its claim that there is no representation of
residential or conunerciai customers in support of the Stipulation. OPAE advocates on
behalf of low and moderate-incorne customers, and the CitiLens' Coalition advocates on
behalf of low-income customers. COSE and AICUO represent customers in the
coznmercial rate classes.

Further, OCC/CP have specified a test under which a stipulation may be approved
by the Comnussion on}y if the stipulation is agreed to by a representative of all residential
customers in the Companies' service territory, and the ordy party which represents all
residential custome.rs is OCC> However, the Cc,mrnission has already rejected this test,
holding that we will not require any single party, including OCC, to agree to a stipulation
in order to meet the first prong of the three-prong test. Dominion Retail v. Dayton Power &
Light Co., Case No. 03-2405-Et -C.,'aS, Opinion and Order (February 2, 2005) at 18; Entry on
Rehearing (March 23, 2005) at 7.

With respect to the form and manner of the negotiations, the Commission declines
to impose a requirement that all interested parties meet as a group prior to the filing of a
stipulation. Many parties or their counsel are not located in this state. There is no reason
to impose a requirement that they be physically present in this state at least one time prior
to the execution of a stipulation. On the other hand, with advances in technology,
inforrnat:or. and settleznent proposals can be easily and quickly shared among parties
located in or out of tlus state. Moreover, in order to promote confidentiality in settlement
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negotiations, the Cominission has available to it a very iimitecl record with respect to the
settlement process in any given proceed<ng; in this case, however, it appears that every
party to the ESP 2 Case was contacted by FirstEnergy during the negotiations and that eaclt
party was given an opportunit}= to review and comment upon the draft stipulation before
it was filed with the application in this proceeding (Tr. III at 101), In addition, there is no
evidence in the record that an entire customer class was excluded from the settlement
negotiations, which was the factual predicate of Time NVrtrner. Cozstellati.on NewEne.rgy, lrzc,
v. Pu&. t-Itil. Comnt., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, at ^ 8-9.
Accordingly, we do not find that the settlement negotiations were exclusaonary or that the
negotiations violated the admorrition in Time Warner.

Further, the Commission notes that many signatory parties receive benefits under
the Stipulation, but the Corrunission will not conclude that these benefits are the sole
motivation of any party in supporting the Stipula.tion, as AEP Retail alleges without any
evidentiary support; The Commission expects that parties to a stipulation will bargain in
support of their own interests in deciding whether to support that stipuiation. The
cluestion for the Commission under ttie first prong of our test for the consideration of
stipulations is whether the benefits to parties are fully disclosed as required by Section
4928.145, Revised Code.

Tl-te Cornrnission also finds that OCCJCP n2isrepresent the fuel fund contribution to
assist low-income customers as a°side-deal," '1'he fuel fcutd contribution is €i.xlly disclosed
in tlte Stipulation {Co. Ex,1, Stip. at 40-42). OCCs witness Gonzalez admitted that there is
no agreement that provides for son-ie additional paymer;t above and beyon.d the payxnent
provided for by the Stipulation (Tr. III at 114-115).

Accordingly, we find that, based upon the record before the Corrunission, all
benefits to signatory parties are fully and adequately disclosed pursuant to Section
4928,145, Revised C:ode. The Commission will determ%ne whether the cumulative benefits
parties receive under the Stipulation, . as a package, benefit ratepayers and the public
interest in our cortisxderaticrn of the second prong of our test for the consideration of
stipulations belou:,

2. Does the settle:inent, as a package, benefi.t ratepLiy-ers and the ublic
interest?

a. General Arguments

The Companies contend tl-tat the Stipulation will benefit ratepayers an.d the public
interest because the Stipulation proposes to adopt an FSP that contains essentially the
sanie terms as the ESP 2, which has produced several successful auctions that have
benefited customers ruith reasonably priced genexatiori service. Further, the Companies
argue tl-Lat the ESP 3 wi'll provide greater price certainty during its term.
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The Cornpanies argue that the CPP proposed in the Stipulation tnirrors the process
the Commission accepted in its approval of the FSP 2, The Companies further point out
that OCC witnesses Gonzalez and Wilson and NOPEC/NOAC witness Frye adrnitted in
their testiinony that the Companies' SSO aiuctions have been successful (Tr. 11 at 112; Tr, III
at 49-50, 143). Additionally, the Companies contend that the proposed ESP 3 will allow
the Comparties to blend the results from the Octc+ber 2012 and Januai-v 2013 auctions with
results from prior auctions to set the price for the June 1, 2013, through May 31; 2014,
period in the ESP 2 (Co. Ex. 1, Stip.; Co. Ex, 3 at 3-4). The Companies also argue that, iike
the prior C?31.'s, the proposed CBPs in the ESP 3 are open, fair, transparent, competitive,
standardized, clearly defiried, and isidependently administered processes (Co. Ex. 3 at 11-
12). The Companies note that the proposed CBPs continue to allow for significant
Coznmission oversight and benefit ratepayers and the publ;c interest by continuing to
provide an open and competitive process that promotes lower and more stable generation
prices during the two-year term of the proposed ESP 3(Co. Ex. 1, Stip.). As to
competition, the Companies note that, under the ESP 2, governmental aggregation and
customer shopping have been very active, leading to savings for customers, and that the
ESP 3 will also contain no minimum default service charges, standby charges, or shopping
caps, Nvhich wili continue to support governmental aggregation and customer shopping
(Co. Ex. 3 at 12). Further, the Cornpaiues note that, in an agreement with Cortstellation
and Exelon, the Cornpanies have agreed to inake a number of changes tc) the electronic
data interchange protocol to further support customer shopping (Tr. TI at 73-76; Co. Ex. 7).

The Companies claim that the ESP 3 incorporates an irnprovement over the ESP 2
because the ESP 3 extends the products in the currently scheduled October 2012 and
;anuary 2013 auctions from 12 months to 36 months, for a portion of the Companies' SSO
load, in order to capture the value of current low energy and capacity prices for the terrn
of the. ESP 3 (Co. Ex. 3 at 8). The Contpanies state that this use of varied lengths of SSO
load over multiple auctions, or "laddering," will smooth out generation prices, and that
laddering is a mitigation strategy for risk and price volatility that has been accepted by the
Commission for use to procure loads under the ESP 2 (Co. Ex. 3 at 8). ESP 2 Case, Opinion
and Order (Attg, 25, 2010) at 8, 36. The Cornpanies state that, iI laddering is not used,
customers could experience substantial year-to-year increases (Tr. I at 155),

Regarding distribution, FirstEnergy contends that the distribution provisions of th:e
ESP 3 will provida additional certainty and stability to customer rates because the ESP 3
continues the distribution rate freeze instituted by the ESP 2 Crase tihxough May 31, 2016,
except for certain emergency cond'itions provided for by Section 4909.16; Revised Code
(Co. lix, 3 at 12-13). FirstEnergy further notes that the ESP 3 would continue to provide for
investmerits in the CompaiZies' distribution infrastructure by continuing Rider DCR
through the ESP 3 period, which would also be capped (Co. Ex. 1, Stip. at 18-20; Co. Ex. 3
at 14). Additionally, the Companies point out that Staff and other signatory parties would
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have the opportunity to review quarterly updates and participate in an annual audit
process (Co. Ex,1, Stip, at 21-23).

Another improvement in the proposed ESP 3, according to the Companies, is the
extension of the recovery period for renewable energy credit costs over the life of the
proposed ESP 3 (Co. Fx. 1, Stip. at 10-11). pirstEnergy argues that this extension will
nutigate the near-term rate impact on customers related to the costs for the Companies'
compliance with the statutory benchmarks for renewable energy resources (Co, Ex. 3 at 8).

Next, PirstEnergy asserts that the ESP 3 continues to provide substantial support for
energy efficiency and peak demand reduction recluirements. Specifically, the proposed
:trSP 3 will continue Riders ELR and OLR as a dernand response program under Section
4928.66, Revised Code (Co. Ex. 1, Stip. at 28-29). The Companies contend that this
provision may benefit all customers because suppliers will take into account the ability to
reduce load at peak pricing in their CBP bids, which may promote lower prices resulting
fronz the Ci3P (Co. f;x. 1, atip, at 28). OEG similarly contends that continuation of the
Companies' interruptible credit under Riders ELR and OLR may reduce capacitv costs for
customers and will facilitate econonlic development (Co. Ex. 1, Stip, at 28-29).

FirstEnergy next argues that recovery of lost distribution rever.ue is both
permissible and proper under the proposed. ESP 3. FirstEnergy points to Section 4928.143,
Revised Code, as al:owing the collection of lost distribution revenue. Additionally, the
Companies note that the lost distribution recovery collection period proposed in the ESP 3
seeks authority to recover during the period of June 1, 2014, through May 31, 2016 (Co. Ex,
1, Stip, at 31), Finallv, the Companies note that the Commission has previously found that
anv recovery of lost distribution revenue beyond the time period covered by the
stipulation at issue is not relevant, rSP 2 Case, Opinion and Order (Aug. 25, 2010) at 44-45.

With regard to transznission, the Companies state that the Stipulation will continue
their commit-inerit not to seek recovery from customers for Midwest ISO (MISC)) exit fees
and PJM integration costs. Further, the Companies contend that they will continue to not
seek recovery of RTEP legacy charges, for the longer of the five year period of June 1, 2011,
through May 31, 2015, or when a total of $360 million of legacy RTEP charges have been
paid by the Companies, but not recovered through retail rates.

The Companies further assert that, under tlie E5P 3, AICUO member schools will
continue to be eligible to institute mercantile customer-sited energy efficiency projects if
their aggrega.te load qualifies as a mercantile customer (Co. Ex. 1, Stip. at 32). Moreover,
the Companies note that the E.SI' 3 will continue to provide for an LED streetlight pilot
progr.arn for. Clevelan.d, energ), efficiency funding for Akron and Lucas Count,v; and
continued fua-iding for energy efficiency administrators, as approved in the ESP 2 Crrse.
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The Companies further eniphasize that the EST' 3 will continue to provide econornic
deveiopment funding to help stimulate the economy of the Companies' territories and job
development and retention in those regions. The ES1' 3 wfll continue to support the
expansion of the Cleveland Clinic, one of the largest private employers in northern OYuo.
Additioilaiiy, the ESP 3 will continue to provide incentives for domestic automakers that
increase production. Further, the FSP 3 continues to provide rate mitigation for certain
rate schedules aizd shareholder funding for econornic development and job retention
program.s. (Co. Ex. 1, Stip, at 34-M:)

The Companies also claim that the ESP 3 will continue to provide support zor low-
income residential custon-ters, This includes continuation of a six percent discount for
PIPP customers off the price-to-compare. This discount will continue to be provided
through a bilateral contract with FES, (Co: Ex. 1, Stip, at 9.) However, the Stipulation
recognizes that the Ohxo Department of Development (ODOD) may secure a better price
with another supplier pursuant to Section 492$.66, Revised Code (Tr, I at 113-114,123-124).
The ESP 3 also continues to provide funding for the Cornzlaanity Connectior^s program
and for low-income customer assistance tli,rough the fiael fund program (Co. Ex, 3 at 7; C.o.
Ex.1, Stip. at 31-32, 40-41).

Finallv, FirstBnergy notes that the Stipulation will resolve several other matters that
would otherwise be the subject of litigation. This includes Material Sciences Corporation zi.
The Toledo Edison Com.pany, Case No. 12-919-EL-CSS, as well as the possibility of a
distribution base rate increase during the term of the ESP 3 (Co. Ex. 1, Stip. at 18-19).
1=uxther, the Stipulation resolves disputes related to the Companies' recovery of lost
distribution revenue associated with energy efficiency anil peak demand reduction
programs through May 31, 2016 (Co. Ex. 1, Stip. at 31).

OEG, IEU-Ohio, Nucor, and N1;SC all conccu that the Stipulation benefits ratepayers
and the public interest,

Staff contends that the Stipulation is beneficial to the public and the ratepayers for
many of the reasons that the ESP 2 is beneficial but that, particularly, the primary benefit
of the Stipulation is the blending effect of prices that wzll be achieved through the use of
laddered auction products in order to lower volatility (Tr. II at 154). Staff contends that
the Stipulation is also beneficial because it provides for a discount from the auction price
for PIPP customers, supports shopping by the absence of shopping caps and standby
charges, retains a variety of bill credits, and continues support for economic development
and low-income customers (Co, Ex. 3 at 3-8).

OEG argues that the Stipulatiort srzpports competition, both at the wholesale and
retail level, which can result in savings benefits for customers (Co. Ex. 3 at 12). OEG also
poin:ts out that the Stipulation provides benefits to multiple customer groups, including
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low-income cu5tomers, non-standard resideii.tial customers, schools, local governments,
and large industrial customers (Co. Ex. 3 at 13). Nucor contends that the Stipulation
continues the existing cost allocation and rate design, wfiich the Cornrnission has
previously found to be just and reasonable (Co, Ex. 3 at 8; Tr: II at 114-115). MSC states
that the Stipulation benefits ratepayers and the public interest by providing MSC with a
load factor adjustment, which will promote economic development in the Toledo, Ohio,
-region, and supports MSC retention of existing manufacturing (Co. Bx. 1, Stip. at 42-43).

b, Competitive Bid Process

OCC/CP argue that the Stipulation, as a package, does not benefit ratepayers and ss
not in the public interest because it subjects FirstEnergy's custorners to higher rates so that
price stability may be accompliskied. OCC/CP specify t11at impending plant retirements,
planned trazisniission upgrades, and uncertain inarket reaction to provide new generation,
demand response, and energy efficiency capacity, have rendered future generation supply
anci: prices in the American Transrnission Systen't Incorporated (ATSI) lone highly
uncertain (UCC Ex. 9 at 3-4). Due to that high uncertainty, OCC/CP contend that the
proposed three-year auction product creates risks that will raise costs for the Companies`
customers. Furtlter, CaCC/CP argue that customers do not tZeed the Stipulation to achieve
stabiiity but can obtain price stability in the market through use of a C.IZES provider.
OCC,/CP continue that the generation prices resulting from the proposed three-yeax
product do not serve the public interest, but serve to benefit FES, FirstEnergy's affiliate,
because FES will receive higher auction clearing prices that will result rrcam the
uncertainties that cause otlzer bidders to raise their offer prices (OCC Ex. 9 at 7- £i).

Similarly, NOPEC/NQAC argue that the ESP 3 proposal does not benefit
ratepayers and the public interest because residential and small comrnercia, customers will
be negativeIy affected by the proposed alterations to the CBP schedule. F,:PP Retail also
argues that the Stipulation wilI result in higher rates because of the proposed auction
structure and claims that record evidence necessary to quantify the magi-stude of that
increase is lacking.

The Companies respond to otller parties' concerns about high risk premiums
caused by uncertainty by arguing that this result is unlikely based on past experience. In
support of this assertion, the Companies point out that OCC witness Wilson predicted
similar calamities in 2009 during the ESP 2 Case proceedings (Co. F.x. 14 at 4, 14) but that
the CBPs during the ESP 2 period were characterized by numerous bidders and the
procurement of reasonably priced reliable power. Purtt-ter, the Companies point to
FirstEnergy witness Stoddard's testimony that a three-year product lias been Widely used
in similar auctions and note that C)CC witness Wilson presented no evidence that a three-
year period was difficult to hedge or carried a significant prernium (Co. Ex. 14 at 5,16-17),
FurtlAer, the Companies respond to OCC/CP's argument that customers can obtain price
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stability by purc'nasing power in the market from a CRES prov:der by pointing out that
nonshopping customers should also be able to receive this benefit, particularly during a
time OCC/CP claim is characterized by high uncertainty.

In their reply brief, OCC/CP argue that FirstEnergy lias not offered any eviden.ce.to
dispute the fact that FES does not face the same degree of uncertainty and risk as its
competitors and., tlt,zs, that FES will benefit from the higher auction clearing prices.
Further, OCC/CP contend that the Comnzission should not over-rely upon the historical
success of the FirstEnergy auctions under the ESP 2 because unprecedented unknowns in
the future will impact the generation portion of a customer's bill. OCC/CP also state that
the significant increase in capacitv prices obtained in the recent base residual auction may
be an uzdication that increased energy prices wi}I result from future auctions.

In its reply brief, AEP Retail contends that, although the Companies have claimed
that approval will permit them to "lock in" low prices, they have introduGed no evidence
concerning what energy prices within the ATSI zone might be at the time of their
proposed auctions, and no ir►formation suggesting what the price of energy rnigh,t be at
any later point. Further, AEP Retail argues that the Companies have ignored information
currently available regarding future energy prices and contends that the recent base
residual auction results strongly suggest that prices will increase dramatically if the
2015/2016 year is included in the October 2012 CBP auction. AEP 1Zeta:I also argues that,
during the F^P 2, custoFilers paid the costs associated with the benefits of laddering in
advance and were to receive the benefits of that payni:ent in the third year of the ESP 2. If
the ESP 3 is approved, however, AlE•;P Retail argites that these planned nonzinally lower
rates will be replaced by nominally higher rates that reflect the new costs that must be
paid up front in ret-urn for nornuzaJly lower rates to be expected in the 2015/2016 year.

The Comr_tission agrees with the Companies and Staff that the laddering of
products in order tosmootkt out generation prices, mitigating the risk of price volatility,
will benefit ratepayers and the public interest. The Comrrussion finds that OCC/CP and
AEP Retail's arguments have merely established that future prices are uncertain; however,
unlike OCC/CP and AEP Retail, the Conunission believes that future price uncertainty
makes laddering of products in order to znitigate volatility an even greater benefit for
ratepayers (Co. Ex. 3 at 8; Tr. I at 155; Tr. 11 at 154). ESP 2 Case, Opinion and Order (Aug.
25, 2010) at 8, 36. Further, although OCC/CP contend that customers could achieve price
stability by purchasing power in the market from a CRES provider, the Comlxussion
believes that noit-shopping customers are also entitled to receive tlte benefit of price
stabil'ity.
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c. Distribution Rate Freeze and Rider DCR

OCC/CP arpe that the continued use of Rider DCR is not in the public interest.
Iautiallv, OCC/CP admit that Ohio law provides an opportunity fox an electric distribution
utility (EDU) to request recovery for distribution expenditures as part of an ESP proposal
under Section 4928.143(B)(2)(h), Revised Code, However, OCC/CP note that the statute
also requires the Commission to review the reliability of the EDU's distribution system to
ensure that c•ustomers and the EDU's expectations are aligned and that the EDU is placing
sufficient emphasis on and dedicatiitg sufficient resources to the reliability of its
distribution system, Here, OCC/CP argue that the Companies have failed to provide the
information necessary for the Com.mission to complete this review. OCC/CP contend that
testirnony presented by Staff witness Baker demonstrated that the reliability standards
were achieved in 2011 but did not correlate the Companies' reliability performance in 2011
to the Rider DCR recovery sought in the proposed ESP 3. Further, OCC/CP argue that the
evidence submitted on customer expectations utilized reliability standards established in.
2009 or 2010 compared to the Companies' actual perfoxrnance in 2011 (Staff Ex. 2 at 5; Tr. II
at 222-222). QCC/CI' state that this information will be "stale" at the beginning of the
term of ttie proposed EST' 3. Further, OCC/CP argue that the Companies' and customers'
expectations are not aligned, that the resources the Companies have dedicated to enhance
distribution service are excessive, and that there is no remedy to address excessive
distribution-related spending in the annual Rider DCIi audit cases.

Sixnilarly, NOPEC/NOAC argue that tlle ESP 3 proposal does not benefit
ratepayers and tlle public interest because residential and small coTnmercial customers will
be negatively affected by increases of approximately $405 million in the amount of
distribution iznprovexnent costs proposed to be recovered through Rider DCR,

AEP Retail also argues that the "cap" on recovery under Rider DCR under the
Stipulation may provide a benefit, or may not, depending on the amounts FixstEnergy
i.nvests in distributiori over the FSP 3 period. However, AEP Retail clain-is that the
Compaznies have failed to introduce evidence concerning their anticipated distribution
investments or a.ccumulated depreciation, making it impossible for the Commission to
evaluate this claimed benefit.

OSC contends that Rider DCR recovery is only lirnited by certain revenue caps and
could total $405 zrzi7iion during the period of the proposed ESP 3. 05C: argues that, instead
of Rider DCR, the Companies should, be required to file a formal distributiOn rate increase
case, as, in the past, the Comrnission has not awarded the Companies the full amouxit of
the requested increase for distribution-related investments. Distribution Rate Case, Case
No. 07-551-EL-AIR, Opinion and Order (January 21, 2009) at 48.
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The Companies respond that the reliability information utilized in this proceeding
was not "stale," citing the fact that OCC witness Gonzales adniitted that the Companies'
reliability performance standards are not required to be updated (Tr. III at 117-118).
Further, the Companies point out that they are also not required by statute to prove that
adciitional investrnents in the system will impact reliability performance or demonstrate
that the Companies' reliability performance and customers' expectations for a proposed
FSP are aligned. The Companies also argue that OCC/CP and OSC's claims that the
Cornpanies have proposed to recover $405 million as increased distribution reventte
recovery is wrong. The <.ompanie5 proffer that the ESP 3 proposes that recoveries under
Rider DCR be capped, and that the caps are proposed to increase by $15 rn.illion on a1i
annual basis, identical to the annual increases in the ESP 2 Case (Co. Ex. 3 at 14). The
Companies state that this increase in the amount of the caps represents a cumulative $45
rnillion increase ever the caps allowed in the ESP 2 Case. Further, the Companies note
that, as stated in the Stipulation, they will be required to show what they spent and why it
is appropriate to recover these investments through Rider DCR and that the recovery wi31
also be subject to an annual audit.

The Commission finds that the Companies have demonstrated the appropriate
statutory criteria to allow continuation of Rider DCR as proposed in the Stipulation. As
discussed in Staff's testimony, Staff exarnined the reliabilit-v of the Companies' system and
found that the C:ornpanies complied with the applicable standards (Staff Ex. 2 at 5-6);
Further, the Stipulation provides for an annuaf audit of recovery under Rider DCR and
requires the Companies to denlonstrate what they spent and why the recovery sought is
not unreasonable. Additionally, the Connmission notes tllat the caps on Rider C)CR do not
establish certain amounts that the Compaziies will necessarily recover-thus, the
Commission eznphasizes that the S405 million figure discussed by NOPEC/NOAC and
OSC is the maximut-n that could be collected uncier Rider DCR and is not a guaranteed
amourit. (Co. Ex.1, Stip. at 20-23; Co. Ex. 3 at 14.)

d, Renewable Energy Credit Recovery Pexiod

NOPEC/NOAC argue that the ESP 3 proposal does not benefit ratepayers and the
public interest because residential and small commercial customers will be negatively
affected by the proposed rnodifications to the recoverv period of renewable energy credit
costs. Similarly, RESA/ Direct Energy contend that the Companies' proposal to extend the
recovary period for renewable energy credit costs over the life of the ESP 3 is not in the
ratepayers best interest. Specifically, RESA/Direct Energy argue that the proposed
extension would cause the Companies' pxice-to-conzpare to be artificially Aow when
cornparing it to offers from CRES providers, which would dampen shopping (RESA Ex. 1;
Tr. I at 255). Further, RFSA/Direct Energy contend that, in the long-term, customers will
still be charged for the renewaole energy credit costs in add.ition to seven percent car^!yirtg
costs.
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In their reply brief, OCC/CP echo RESA/ Direct Pnergy's concerns about carrying
costs. By way of example, OCC/CP point out that, from 2011, the Companies accn.ted
nearly $680,000 in carrying charges associated with IZider AER deferrals {C)CC Ex. 5).

In their reply brief, the Companies respond to these argu.inents regarding the
recovery period for renewable energy credit costs by noting that CRES providers are free
to take advantage of the same opportunity to extend the period for recovery of alternative
energy costs. Further, the Companies counter RESA/ Direct Energy's argument regarding
artificially low prices by arguing that the current situation actually reflects an artificially
high Rider AER. The Cornpanies explain that, because the statutory alternative energy,
rrequirements are based on a historical baseline, if the Companies' customers shop, there is
less SSO load over which to spread the recovery of a larger potential cost, which inflates
Rider AER (Tr. I at 257-258). Tl,,is sentirneait is echoed in Nucor an<i OEG's reply briefs.

The Commission finds that the extension of the recovery period for renewable
energy credit costs over the life of the proposed E.SP 3 is an appropriate method to
mitigate rate impacts on customers related to the costs for the Companies' compliance
with statutory renewable energy requirements (C.o, Twx. 3 at 8). As stated in our discussion
of the proposed cha.ilges to the competitive bid process, the Com.rnission believes that
znitigatireg the risks of price volatil'cty and smoothing of prices is a benefit for ratepayers
and is in the public interest. p'urther, the Cominission finds that the mitigating effects of
this benefit outweigh the potential carrying costs (Id.). Further, as to RESA/Direct
Energy's argument that extension of the recovery period will artificially lower the
Companies' price-to-compare and inhibit shopping, the Comznxssion finds that, as argued
by FirstEnergy, CRES providers are not prohibited from seeking to extend the pexiod for
recovery of alternative energy compliance costs to lower their own prices. Consequently,
the Commission finds that the extension of the recovery period for renewable energy
credits is competitively neutral.

e. Energy Efficiencv/Peak Demand Reduction

OCC/CP first contend that the resolution of issues related to Riders ELR and OLR
would be more appropriately determined in the Companies' energy efficiency/peak
den-tand reduction portfolio f9ling. Additionally, OCC/CP argue that it is unreasonable
for the Companies to seek collection of the costs associated with Riders ELR and OLR from
all customers, including residential custoiners (C:o. Ex. 1, Stip. at 12-13). In support of their
argument, OCC/CI' note that large customers are not required to pay for residential
energy efficiency and peak demand reduction programs. Consequently, OCC/CP argue
that this provision in the Stipulation should be eliminated in favor of full cost collection
from non-residential customers.
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EnerNOC states that, although it does not oppose the Stipulation and agrees that
the Stipulation is a fair compromise, it did not sign the Stipulation as a supporting party
because it cannot support the proposed ESP 3 provision that extends the ELR progra^.m
from June 1, 2014, through May 31, 201.6. EnerNOC argues tltat the Conunission should
enforce language in the Stipulation lirniting participation in the Companies' ELR program
to those customers who signed up prior to May 3, 2012. EnerNOC contends that failizre to
enforce this deadline could reduce the amount of available customers with interruptible
load capacity that might participate in the PJM base residual auctions going forward.

Sierra Club notes that Section 4928143, Revised Code, permits elQctric crtilities to
include in an ESP provisions for energy efficiency prograrns. Sierra Club argues that,
despite ample notice of the 2015j2016 base residual auction and the likely consequences
for the Coxnpanies' customers, the Companies failed to take any steps to prepare for the
base residual auction. Instead, Sierra Club argues tliat FirstEnergy rnade ortl.y a token bid
of energy efficiency obtained through lighting programs, which cleared a mere 36
inegawatts (MW) of energy efficiency (Tr. I at 301). Sierra Club clairns that FirstEnergy's
i(iable energy efficiency resources amount to 339 MW

Sierra Club rejects the expia.aiakions offered by FirstEnergy witness Ri:dn^a.ann as post
tu3c excuses (T'r, I at 288). Sierra Club argues that the Companies planned compliance with
future 1?enchmarks niftiggates any risks to the Companies and that the Cornpanies could
have made up any shortfall by purchasing needed resources in future i_ncrementaI
auctions. Sierra Club observes that, although questioris of ownership of ttie energy
efficiency resources are legitimate, this question could have been addressed by making it a
condition of future participatio.n in energy efficiency progratns. Accord:ingiy, 5ierra Club
argues that FirstEnergy should be held accountable for financial harrn caused to its
custonlers. Sierra Club recommends that financial harm to ratepayers be quantified and
that FirstEnergy be required to compensate its customers by investing in energy efficiency
pragrams above the statutory rninimuans without compensation to the Companies
through shared savings.

In its reply brief, OEG conten<is, in response to EnerNOC's argument, that
FirstEnergy witness Ttidrnann testified that, given the procedural schedule set by the
Commission in this case, the May 3, 2012, deadline was no longer necessary (Co. Ex. 4 at
6). Similarly, IEU-Ohio contends in its reply brief that FirstEnergy intends to rely upon
customers electing service under Rider ELR as an option to meet its statutorily reyuired
peak demand reduction, and that FirstEnergy witness I?idrnann testified that the
Companies would inform relevant customers of the new required date to eiect to continue
service pursuant to Rider ELR following the issuance of a Comnussian order in this
pxoceeding in light of the fact that the Stipulation was not approved prior to the May 7,
2012, base residual auction (Tr, I at 311; Co. Ex. 4 at 6).
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In its reply, Nucor argues that FaaerNLjC's recommendataon that on.ty customers
who renewed their commitment by May 3, 2012, be pernutted to stay on Rider ELR should
be rejected because it would punish other ELR customers. Further, Nucor argues that
EnerNOC's claim that a Rider ELR extension will result in less interruptible load to be bid
into the 2016%2017 and 2017/2018 base residual auctions is nonsensical, and that
EnerNOC has fai.Ied to dernon.strate any harm from the elimination of the May 3 deadline.
Nucor recommends that the Conunission clarify in its order that current ELR custonlers do
not need to have signed a contract addetlduni by May 3, 2012, in order to qualify for the
ELR extension. Finally, Nucor opposes OCC(CP's recornmendations and contends that
Riders ELR and OLR should be addressed in thi.s proceeding and that atlocation and
recovery of E;LIZ. and OLaZ costs under Rider DSE is appropriate because the rates provide
benefits spanning all customer classes.

In its reply brief, FirstEnergy urges the Coarrmission to reject OCC/CP's
recommentiation that the Commission reject continuation of the provisians in the E.SP 2
that allow for the costs arising from Riders ELR and OLR to be recovered from all
customers. FirstEnergy argues that OCC/CP's conzplaint that these costs should not be
recovered from residential consurn.ers lacks rationality because OCC witness Goiualez
adrn.itted that these riders benefit residential customers (Tr. III at 94). Further, FirstEnergy
responds that Ener'_V^OC`s arg-ument regarclirtg the May 3, t012, d.eadline ignores the
condition precedent in the Stipulation requiring Commission approval of the ESP 3 by
May 2; 2012, in order to trigger the requirement that customers sign up for the approved
tariff by May 3, 2012 (Co. Ex, 1, Stip, at 28-29).

The Cozrunzssion agrees with FirstEnergy and Nucor that OCC j CI' have tailed to
support their recommendations that the costs related to Riders ELR and OLR should not
be collected from all customers, and no reason is apparent in light of the fact tliat all
customer classes benefit from the rates related to ELR and OLR (Tr. III at 99).
Additionally, the Commission finds that OCCjCP have set forth no persuasive reasoqZ
why Riders ELR and OLR would be more appropriately addressed in another proceeding.

Additionally, as to EnerNOC's arguments, the Commission notes that the
Stipulation provides for extension of the ELR and OLR programs and states that
Cornrnission approval of the continuation of Riders ELR and OI.:R will potentially enable
the Cornpanies to bid the demand response resources arising from these tariffs into the
PJM base residual auction scheduled for May 7, 2012 (Co. Ex: 1, Stip. at 28). Further, this
provision states that customers wishing to continue to remain on Rider ELR must sign an
addendum to their contract for electric service by May 3, 2012, signaling their commitrrcent
of their demand response capabilities to the Comparnies (Id. at 28-29). In light of the fact
that the Stipulation specified this deadline would be triggered by Convnission approval of
the ESI' 3, which had not yet occurred by May 3, 2012, the C:.on:mission finds that
EnerNOC's argument regarding the May 3, 2012, deadline is unreasonable. Consequently,
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the Commission clarifies that current ELR customers do not need to have signed a contract
addendurn by May 3, 2012, in order to qualify for the ELR extension,

With respect to ertergy efficiency and participation in base residxial ai.ictions, the
Comrnissiort finds that this proceeding was not opened to investigate the Companies'
act7ons in the 2015/2026 base residuaI auction and that the recoxd does not support a
finding that the Companies' actions in preparation for bidding into the 2015/ 2016 base
residual auction were unreasonable. Sierra Club witness Neme acknowledged that the
ownership concerns are legitimate, and no party has claimed that it brought these
concerns to FirstEnergy's attention in its energy efficiency collaborative or raised this issue
before the Commission in the Companies' most recent program portfolio proceeding, In re
FirstFnergy, Case Nos. 09-1947-EL.-I'C7IZ, et a]. (Tr. I at 352-353, 363-365). The C'ommission
did open a proceeding to review FirstEnergy's preparations for the 2015/2016 base
residual auction, and, in response, the Companies did bid energy efficiency resources iilto
the auction.

However, the Commission notes that additional steps may be taken to mitigate the
impact of the transrnissi:on constraint in the ATSI zone for future base residual auctior.s.
Speci.fically, the Companies sliould take steps to amend their energy efficiency programs
to ensure that customers, knowingly and as a condition of participation in the programs,
tender ownership of the energy efficiency resources to the Companies, Further, the
Companies should continue to take the necessary steps to ve-rify the energy saving.s to
qualify for participation in the base residual auctions, and the Companies should bid
qualifying energy resources into the auction. The record demonstrates that there ha,s been
tremendous growth `rrt the use of energy efficiency resources in the capacity auctiorns, and
the Companies are well positioned to subsianti:ally increase the amount of energy
efficiency resources they can bid into the auction, which will assist in mitigating the
impact of the transmission constrain# in thf-, ATSI zone. Further, the Commission will
continue to review the Companies' participation ui future base residual auctions until such
time as the transrnission constraint in the ATSI zone is resolved.

Lost Distribution Revenue

OCC/CP contend that the lost distribution revenue provision in the Stipulation
does not benefit residential consurners. Specifically, OCC/CP argue that the Stipulation
allows for an open-ended lost distribution revenue collection period that is excessive and
unprecedented because it is not capped by either a dollar arnount or a time pexiod.,
Further, OCC/CP argue that this provision in the Stipulation could allow collection of lost
distribution revenues of $50 million if the Companies ceased their energy efficiency
prograrns on December 31; 2012, or hundreds of millions if the Companies continued their
programs past that point (OCC Ex, 11 at 39; Tr. III at 150-1:51). Finally, OCC/CP contend
that rne.m:bers of the CommissiUn have previously raised concerns with the recovery of lost
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distriUution revenues. In re FirstEnergy, Case Nos. 09-1947-EE-POR, et al., Opinion and
Order (March 23, 2011) (Snitchler, concurring) (Roberto, concurring). Sianiiarly,
NOPEC/NOAC argue that residential and small commercial custorziers will be negativeIy
affected by the continuation of full recovery for lost distribution revenue from energy
efficiency efforts, which NOPEC/NOAC contend that no other EDU in Ohio enjoys.

FirstEnergy responds to these arguments concerrdng lost distribution revenue by
pointing out that OCC witness C1onzale7 admitted in his testimony that he had testified in
other past proceedings in favor of lost distribution revenue recovery because sucli
recovery provided an incentive for utilities to participate in energy efficiency efforts (Tr. III
at 121), Further, FirstEnergy points out that C3CC/CI''s argume:rits are a repeat of the
opposition to the same provisions in the ESP 2, which the Commission rejected in the ESP
2 Case (Tr. III at 103). ESP 2 Case, Opinion a.nd Order (Aug. 25, 2010) at 45, The
Companies additionally argue that OCC/CP's estimate that the lost distribution revenue
recovery urtder the F,SP 3 will be $50 ntillion, or perhaps hundreds of irtiilions, is a gross
exaggeration and point out that OCC'witness Gonzalez admitted that, using the
Companies' currently available information, the arnount of lost distribution recovery that
would be added as a xesult of the ESP 3 would be $22.2 Fnilliorn (`I'r. III at 124). Finally, the
Companies note that the collection period is not open-ended as argued by OCC/ CP, but is
limited by the Stipulation to the period of the ESP 3, which is set to end on May 31, 2016.

In their reply brief, OCC/CP argue that the Companies ignored OCC witness
Gonzalez's testimony that he had test'zfied in previous cases involving lost distribution
revenue and had, in fact, expressed concern about growing levels of cumulative lost
ciistribution revenues in Case No. 11-351-EI,-A;IR. Further, OCC/C.:P criticize the
Companies for admitting they did not consider another mechanism even after members of
the Conunissi:on had raised concez°rns over lost distxibution revenue recovery .niechanisms
(Tr. I at 1$0).

The Cornrnission finds that the lost distribution revenue collection provision in the
Stipulation is the result of a reasonable coinpromise and should be adopted. In so finding,
the Comniission emphasizes that, although the Commission has previously approved the
collection of lost distributioxt revenues through its adoption of ttle Combined Stipulation
in the ESP 2 Case, we are currently exam.in.'rng methods of innovative rate design to
promote energy efficiency as well as the policies set forth in Section 4928.02, Revised Code,
and that a docket has been initiated in order to examine issues related to lost distribution
revenuL. See In the lbtatter of Aligning Eiectric t?istribution Utitih,/ I2ate Structure zaitFt Ohio's
Public Policies to Promote Cornpetition, Ertergy Ffficiency, and Distributed Generation, Case No.
10-3126-EL-UNC, Entrv (Deceniber 29, 2010). Further, in contrast to OCC/CP's assertion,
the provision in the Stipulation is not open-ended but clearly states that the collection of
lost distribution revenues by the Companies after May 31, 2016, is not addressed or
resolved by the Stipulation. Thus, as of June 1, 2046, the Coinmission will have the
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opporhanity to revisit the lost distribution revenue collection mechaniszn. The
Commission also emphasizes that the Stipulation provides that the Cornmission m.ay, with
the Compaiiies' concurrence, institute a clhanged revenue-neutral rate design, which
would also pernnit the Cosrunission to revisit the lost distribution revenue collection
mec:hanism (Co. Ex. 1, Stip, at 12). Finally, the Corrunission notes that, despite
NO.PECJNOAC's argurnezit that no other utility in (3luo enjoys full recovery for lost
distribution revenue from energy efficiency efforts, other utilities in Ohio are made whole
for such losses through other recovery mechanisms, such as balancing adjustment riders.

g.. Purchase of Receivables Program

IGS argues that the Cornmission sl-tould modify the ESP 3 as proposed to recluixe
FirstEnergy to offer a purchase of receivables (POR) program to those CRES providers to
which it provides consolidated billing service. IGS cantends that such a POR program
would provide benefits ta consumers because it wou3d enhance competi'rion and provide
other benefits to customers, such as lower prices. Further, IGS conterid.s that a POR
program would provide benefits to the host distribution utility. IGS also refutes the
reasons set forth by FirstEnergy in opposition to adoption of a POR program. Specifically,
IGS argues that the factors cited by FirstEnergy ilt supporfi of its claim that there is no
correlation between the availability of a POR pxogram and the state of competition do not
represent relevai:t measures for determining tJhe state of competition. Additionally, IGS
argues that FirstEnergy's concern that expanding its generation-related uncollectible
expense rider to provide for the recovery of shopping customer bad debt ivill require SSO
customers to subsidize CRES providers is unfounded. Next, iGS argues that, althouglz
POR programs that utilize non-bypassable uncollecti.ble expense riders to make the utility
whole assure that CRES providers are pai<i in full, customers are the primary beneficiaries
of POR programs. Further, IGS states that, contrary to FirstEnergy's claim, POR programs
that utilize non-bypassable uncollectible expense riders to :rnake the utility whole will
serve the interests of low-income customers. Finally, IGS argues that FirstEnergy
operating subsidiaries offer POR program.s in other states and that FirstEriergy has agreed
to a form of a POR arrangement in connection Nvith governmental aggregation service as
part of the Stiputation, IGS concludes by proposing that the Cornrnission modify the
Stipulatxon to include a term requiring FirstEnergy to offer to purchase the receivables of
CRES providers and to expand the generation-related uncollectible expense rider to perniit
purchase of such receivables at no discount.

RESA/Direct Energy argue that the Stipulation, as a package and as proposed, does
not benefit ratepayers and public interest and vfolates important regulatory principles and
practices. RESAf Direct Energy argue that the Stipulation could be modified, however, in
order to brzng it into compliance with the Commission's standards. RESA/Direct Energy
propose that the Stipulation be modified to include a POR program, as suggested by IGS;
RESA.,/Dzrect Energy contend that the Commission could reznove a large barrier to
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coz-npetition by directing the Companies to irnplezneiat a POR proggram, whic:h they
contend would place CRES providers on par with the utilities for aniounts that must be
paid for a customer to avoid disconnection. Further, RESA/Direct Energy argue that
implementation of a POR program would encourage more CRES providers to make offers
in the Companies' service territories.

In its reply brief, FirstFnergy argues that the absence of a POR program is
appropriate because a POR progz•am is unnecessary. Initialiy, the Cornpanies contend that
requiring rionshopping customers to pay the cost of a CRES provider's uncoliectible
expenses is a subsidy that is contrary to the policy of the state of Ohio. Additionally, the
Companies argue that IGS, RESA, and Direct Energy provided no concrete proposal of a
POR program or any quantitative analysis of the costs and benefits of such a program.
More specifically, the Companies suggest that a POR program is unnecessary to jumpstart
shopping because the Companies already have shopping levels that are the highest in the
state. Next, the Companies contend that the lack of a POR progra.rn is not a barrier to
competition because the Companies have high levels of shopping, numerous registered
CRES providers, and several CRES providers actively making offers. The Companies also
arg-ue that a POR program would create unnecessary costs for customers due to the
burden of ad-^ninistering and collecting CRES providers' uncollectible expenses. Further,
the Compar.ies contend that they also will not benefit from a POR program, as they would
be required to design and implement a new system to track arrearages, implement
processes to seek collections, retrain employees on the new systentis, and handle customer
confusion and complaints due to the program. Finally, FirstEnergy argues that IGS, RESA,
and Direct Energy are asking the Commission to ignore its own ordex in Case No. 02-1944-
EL-CSS, in abrogating a settlement that remains in full force and effect today.

The Commission notes that we have previously addressed the question of the
purchase of receivables in the FirstEnergy service territories, WP.S Elzergu 5ervices, Inc., ar.d
Green Mountain Energy Cornpany v. FirstEnergi.^ Corp., et a1., Case No. 02-1944-ELrCSS (WPS
Energy). In WPS Energy, two rnarketers filed a complaint against the Companies for failing
to offer a purchase of receivables program. On August 6, 2003, the C'onun.ission adopted a
stipulation resolving the case (IGS Ex, l,a at 13)a In the stipulation, the Comm.ission
approved the modification of the partial payment posting priority set forthin Commission
rules, the marketers agreed to disrnfss their complaints, and the Cornmission approved a
waiver of any obligation of the Companies to purchase accounts receivable. WPS Energy,
Case No. 02-1944-EI,-CSS, Opinion and Order (August f, 2003) at 3, 5, 8. Although the
marketers have demonstrated that the purchase of receivables by the utility is their
preferred business model, there is no record in this proceeding demonstrating that the
absence of the purchase of receivables has inhibited competition. There is no record in this
proceeding that the Companies are under any legal oblif;ation to purchase receivables.
There .is no record that circumstances have changed since the adoption of the stipulation to
justify abrogating the stipulation. In fact, at the hearing, IGS witness Parisi was unable to
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specify any changes in the competitive market since the adoption of the stipulation (Tr, Ii
at 213-274). Accordingly, although the Commission retains the authority to modify a prior
order adopting a stzpulation, the Corxunission finds that RESA, It;s, and Direct Energy
have not demonstrated sufficient grounds to disturb the stipulation adopted in WPS
Energy.

However, the Cor-amission notes that the record includes uncontroverted testimony
indicating issues regarding the implementation of the stipulation in WPS Energy with
respect to customers on deferred payment plans (RESA Ex. 3 at 8-12). Aithough the
Commission does not believe, at this time, that this testimony justifies the abrogation of
the stipulation adopted in iNPS Emrgy, the Cornznission believes that the issues raised
merit further review. Accordingly, the Commissiondirects Staff to hold a workshop in the
nev4ly-opened five-year rule review for Chapter 4901:1-10,. O.A.C., specifically for tl-ze
purpose of reviewing FixstGnergy's implementation of the partial payment priority,
including, but not limited to, the irnplementation of the stipulation with respect to
customers on deferred payment plans. At the conciusion of the workshop, Staff s}ialI
identifv whether, in order to protect consumers, protect the financial integrity of the
Companies, and promote competition in the Companies' service territories, amendments
to Chapter 4901:1-10, O.A.C., are necessary, additional waivers of Chapter 4902:1-2.4,
(J.A.C., are necessary, modifications to FirstEnergy's tariffs or practices are necessary, or
additional measures should be undertaken as recommended by Staff.

h. Commission Decision.

In light of the reasons set forth above, the Commission finds that the evidence in the
record indicates that, as a package, the Stipulation'uenefi.ts the public interest by resolving
all of the issues raised in these matters without resulting in expensive litigation and by
providing for stable aaid predictable rates, established by a competitive procurement
process and use of laddered auction products to lower the volatility of prices for
customers during both the last year of ESP 2 and the period of the ESP 3 (Tr. II at 154). The
Stipulation further serves the public interest by resolving potential subjects of litigation,
including a complaint case between TE and MSC, the possibility of a distribution base rate
increase during the term of the FSP 3, as well as disputes related to the Companies'
recovery o.f lost distribution revenue associated with energy efficiency and peak demand
reduction pi:ograms through May 31, 2016 (Co. Ex. 1, Stip, at 18-19, 31, 42-43).
Additionally, the proposed ESP 3 supports shopping because there are no shopping caps
or standby charges (Co. Ex. 3 at 3-8).

Moreover, the record indicates that there are significant additional benefits for
customers in the Stipulation. In the Stipulation, the Companies have provided for a
discount from. the auction price for PII'P customers, have retained a variety of bill credits,
have coznrrnitted shareholder funding for economic development and assistance for low-
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in.come customers, have provided funding for energy efficiency coordinators, have
continued sigru.ficant support for the ciistribution system, and have spread renewable
energy cost recovery over a longer period in order to reduce customer prices. (Co. Ex. 3 at
3-$)

Nonetheless, before the Coinixnission can find that the Stipulation is in the public
interest, the Corzunission believes a number of nxodifications and clarifications are
necessary where the Stipulation differs from the Combined StipuIation in the ESP 2 Case.

The Stipulation provides that the CBP process will be conducted by an independent
auction rnanager but does not specify who selects the auction manager (Tr. II at 40). The
Commission will clarify that the Coznpanies shall select the independent auction manager,
subject to the approval of the Cornsnission. However, this clarification should not be
interpreted to require the Conipanies to seek a new independent auction manager, or to
seek tl.e approval of the Con-imissiori to retain its current auction manager, for the auctions
currently scheduled for October 2012 and January 2013.

Further, with respect to Rider DCR, the Comrnission encourages the Companies to consult
with Staff to select projects, among others, vvluch wil'; mitigate effects of the transmission
constraint in the ATSI zone of PJM (Co. Ex. 1, Stip. at 19-20). There is an ample record in
this proceeding that the transmission constraint has resulted in a higher charge for
capacity in the ATSI zone than P]M as a whole. Moreover, the record demonstrates that
there are projects wiuch can be undertaken by the Companies to mitigate, at the
distribution level, the transmission constraint, in order to reduce capacity charges
resulting from future base residual auctions ('I'r. I at 335-336; Staff Rx. 1; Tr. It at 240-242).
The Stipulation also adopts the terrns and conditions of the Combined Stipulation
regarding distribution rate design, as clarified by tl-ie Comznission in the ESP 2 Case.

Tt-te Stipulation provides that, if the Commission reiects the results of the long term
RFPs described in, the Stipulation, the evea-tt shail be deerned a force majeure and the
Companies shall incur no penalty. .'The Stipulation does not specify whether it is intended
for the force majeure to apply for the entire ten-year term of the RFP or just the first year;
the Comm:ission clarifies that the force majeure deterzFt.ination will o?-cly apply to the first
year covered by the rejected RFP.

The Conlmission also notes that the auditor for Rider DCR is to be selected by the
Staff with the consent of the Companies (Co. Ex. 1, Stip. at 22). Although the Commission
is confident that the Companies would not unreasonably withhold consent, the
Comrnisszon uses independent, outside auditors for a number of functions, and the
Cotnmission generally does not olotain the corTsent of the utility. Althotagh this case does
include unique circuznstances, the Commission does not find that such circumstances
justify this departure from general Cornnussion practice. Accordingly, we will eliminate
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the provisions of the Stipulation requiring tiie consent of the Companies in the selection of
the auditor for Rider DCR.

`nie Cornn-iission notes that the Stipulation provides that the riders listed on
Attachment B of the Stipulation shall be subject to ongoing Staff reviev.r and audit.
According to the terms of the Combined Stipulation and past practice, separate dockets
have been opened for the review of Riders DCR, AMI, and AER. I'he Commission clarifies
that the Companies annually should file applications in separate dockets for the review
and audit of Riders DCR, AMI, AER, NMB, and DSE. In addition, the Companies
aiulually should file aii application for the combined review of Riders I'[IIZ, DUN, NDU,
EDR, GCIZ, and GEN; The Contmissiozz directs the Companies and Staff to develop a
schedule for the filing of the annual reviews and audits. For all other riders on
Attachment B, the Companies should continue to docket the adjusted tariff sheets;
however, these tariff sheets should be filed in a separate docket rather than this
proceeding, as has been the practice in the ESP 2 Case. Further, all filings adjusting riders
listed on Attachment $ should include the appropriate work papers,

With this clarification, the Co-mrnission finds that the Stipulation as modified
benefits ratepavers and the public interest, in accordance with the second prong of our test
for the consideration of stipulations.

3. Does the settlernent acka e violate an im ozta^zt re ufat^
principle or 12ractice?

FirstEnerg}.,, Nucor, OEG, MSC, and Staff all represent that the Stipulation violates
no important regulatory principle or practice. The parties note that :nost of the provisions
of the proposed ESP 3 are similar or identical in all material respects to the provisions of
the Combined Stipuiation approved by the Commission in the ESP 2 Case and that the
Corrmission deternained that such provisions did rot violate important regulatory
principles or practices. ESP 2 Case, Opiilion and Order (Aug, 25, 2010) at 39-42.

Staff further claims that the Stipulation a£firr.natively supports the state policies
ex►uinerated in Section 492$.02, Revised Code. Staff contends that the Stipulation supports
competition by avoiding standby charges and other Iimitations consistent wit-h Ohio
policy. Section 4928,02(B), (C), Revised Code. It supports reliability though the
continuation of the DCR mechanisrn consistent with Ohio policy. Section 492$.02(A),
Revised Code. Staff clainis that the Stipulation supports energy Officiency efforts throfi.gh
the support of energy coordiziat.ors, Section 4928,02(M), Revised Code, and supports at-
risk populations, Section 4928.02(L), Revised Code. Finally, Staff contends that economic
development measures support C?hici s effectiveness in the global economy consistent with
state policy. Section 4928.02(N), Revised Code.
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a. Proposed Modificatiori of ESP 2 Auction Product

NOPEC/1'NOAC: daim that the provision in the proposed ESP 3 to alter the
previously approved one-year auction product in the Combined Stipulation to a tliree-year
product allows FirstEnergy to unilaterally change the terms of the Commission-approved
stipnlation. NOPEC/NOAC claim that it is inappropriate for FirstEnergy to seek to
unilaterally modify an existing Commission-approved stipulation without the written
approval of all of the signatory parties of the stipulation.

'I'he Comniission notes that, while the proposed ESP 3 does nzatierially change the
bidding product for the last year of the E5P 2, it is inaccurate to characterize tl^is as a
"unilateral" action by FirstEnergy. The Stipulation in this proceeding was agreed to by 19
parties including the three FirstEnergy electric utilities, and five additional parties
formally agreed not to oppose the Stipulation. More unportantly, no modifications to the
bidding product for the last year of the ESP 2 will take effect without the approval of the
Comxnission, and all parties, including NOPEC/NOAC, have been given a full and fair
opportunity to oppose any rnodifications through the hearing process.

It is well-established that the Commission may change or modify previous orders as
long as it justifies any changes. Consunrers' Gounsel v. Pub. utit. Com.m.; 114 Ohio St.3d 340,
2007-Ohio 4276, 872 N:E.2d 269, at ^ 5-6, citing Cansumers' Counsei v. Pub. i.iti7. Conim., 10
Ohio St.3d 49, 50-51, 561 N.F..2d 303 (1984). In fact, the Supreme Court has expressly
rejected the arguaxient that the agreernent of all signatories to a stipulation was required
before the Conurtission could approve a rnodification to the stipulation. Consumers'
Counset at 16. Accordingly, we find that the proposed modification of the auction product
for the final year of the FSP 2 does not violate an important regulatory principle or
practice,

b. Transparency and Public Participation

AFP Retail clairns that the Stipulation violates the regulatory principles of
transparency and public participation. AEP Retail contends that the Cornmissiori s rules
facilitate public participation in proceedings before the Commission and that those rules
conteniplate the filing of a proposal, public notice of tl.le proposal, an opportunity for
interested parties to review the proposal, to seek intervention, and to meaningfully
participate in the proceedings through discovery, settlerrtent negotiations, and evidentiary
hearings.

ELPC claims that the Companies did not file a proper ESP application, comparing
the length of the application in this case with applications filed bv PirstEnergy and other
electric utilities in previous SSO proceedings. ELPC claims tltat the taking of
admiilistrative notice of the MRO Case and tlie ESP 2 Case does not cure the deficiencies in
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the Companies' application. ELPC' further argues that FirstEnergy and ratepayers will not
be harmed if the Cornriiission rejects the expedited application and requires the
Comparies to file a complete application. ELPC ncstes that the first part of the bid
application for t}ie October 2012 auction is not due until September 5, 2012 (OCC Ex. I at
3) and that FixstEnergy witness 12idniann could not confzrm whether the duration of the
auction product would have any bearing on the fizst part of the bidders' applications (Tr. I
at 19b-197).

OCC/CP allege that procedura; due process has been denied in this proceeding.
OCC/CP contend that Ohio law e$tablishes 275 days as the period of t•irne for the review
of an ESP application although OCC/CP acknowledge that the Comanission is not
required to use tfie entire 275 day period allotted under the statute. Section 492$.143(C)(1),
Revised Code.

AEP Retail also claims that the Companies failed to provide meaningful projections
of bill impacts, avoiding the intent of the t:,ornmission's rules. Likewise, OCC/CP note
that the Companies provided typical bill impacts which did not include projections of
generation costs urider the proposed ESP 3 and that the attorney examiners granted AEP
Retail's nzotion to compel discovery regarding the impact on customer bills of such costs.
OCC/CP acknowledge that the Companies complied with the examiners' ruling on June 4,
2012, the first day of the hearing.

FirstEnergy contends that the parties all had ample opporturdty to conduct
discovery and that most of the provisions or' the proposed ESP 3 are sinular to provisions
in the current ESP 2 and, tllus, are known to the parties in this proceeding.

Although the Commission has addressed above the specific challenges raised by
parties to the attorney examiners' rulings regarding procedural issues, the Commission
further finds that the issues regarding transparency and public participation raised by
AEP Retail, OCC/CP, and ELPC do not constitute a violation of important regulatory
principles and practices. With respect to ELPC's concerns regarding the length of the
application, the Commission finds that there is no minimum length requirement for an
application; the question is whether the Companies' application complies with the filing
requirements set forth in Chapter 4901;1-35, O.A_C. The Commission notes that, on lv1ay 2,
2012, in response to the denial of certain waiver requests, the Companies filed
supplemental information regarding the application on May 2, 2012, which OCC/CT'
acknowledge coai.tained a"volurninous" amount of material regarding the application.
We further note that neither ELFC nor any other party has identified any speciEic
provision of Chapter 4901.1-1-35, O.A.C., that the application fails to meet where such
provision has not been waived tay, the Comzriission.
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With respect to bill impacts, the Cornmission notes that, in prior cases, we have not
required electric utilities to provide projections of generation costs in bill impacts because
the results of future CBPs are inherently unknowable. In this case, FirstEnergy was
re(qu.ired by the attorney examiners to include the known impacts from PJ:v1's most recent
base residual auction. Entry (June 1, 2012) at 4-5.

Accordingly, we find that the record includes all iriformation regarding bill impacts
which is currently knowabte. Moreover, with respect to the capacity costs sternming from
the base residual auction, the Commission notes that these capacity charges are the result
of a FERC regulated, PJM auction and that such charges will be in place irrespective of
whether the proposed ESP is adopted or a rnarket rate offer is adopted;

Moreover, in this proceeding; the parties haa 52 days to prepare for the hearing
after the filing of the Stipulation in this case. The tixn.e period is not an unusually brief
length of time between the filing of a stipulation axid the hearirg in an SSO proceeding.
Many of the parties had been previously contacted and were aware that the Companies
were preparing the Stipulation to be filed in conjunction with the application (Tr. III at
101). As noted earlier, discovery response times were shortened to ten days in order to
allow ample opportv,rtity for multiple sets of written discovery; for example, OCC served
and received responses to six sets of discovery (Tr> I. at 18). Where discovery disputes
arose, the attorney exaniiners promptly ruled on motians to compel discovery, Entry
(May 17, 2012) at 4-5; Entry (June 1, 2012) at 4-5. No party was denied intervention, and
intervention out of time was granted to a party that m,issed the deadline to intervene.
Entry (May 15, 2012) at 2. Moreover, the Commission notes that, prior to the evidentiary
hearing, three public hearings were held in which 48 public witnesses testified regarding
the 5tipulation. At the evidentiary hearing, the parties presented testimony by a total of 13
witnesses.

c. Deferred Carrying Charges

OCC/CP and NOPEC/NOAC claim that the provision of the Stipulation that
provides for the exclusion of deferred interest income from the SEET test required by
Section 4928:143(F), Revised Code, is inconsistent with Commission precedent. CJCC/CP
and NOPEC/NOAC cite to the Cozatntission`s decision in the AEP-Ohio SEET proceeding,
in which the Commission determined that deferrals, including deferred intexest income,
should not be excluded from the electric utility's return on: equity caiculation for purposes
of SEET: in re Columtnts Southern Pozver ':onzt?any and Ohio Pou?er Company, Case No, 10-
1261-EI,-UNC, Opinion and Order (July 2, 2012) (AEP-Ohio ,SEET Cuse) at 31.

pirstEzierg;y replies that the Commission has determined that it will address the
question of deferrals in SEET reviews on as case-by-case basis. In the Matter of the
Investigation into the Devetopm-enf of the Significantly Excessive Earnings "l'est, Cas? No. 09-786-
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EL-UNC, Finding and Order (June 30, 2010) at 16_ FirstEnergy notes that the .AEP-Qhio
ESP which gave ri,se to the SEET proceeding was silent on the treatment of deferred
interest incoine while the Coznmission has previously approved stipulations which
expressly provided that deferred interest income should be excluded frorn the SEET. ESP
2 Case, Opinion and Order (Aug. 25, 2010) at 12. Furtlzer, k.irstEnergy claims that the
impact of includ:ing the deferred carrying charges would'oe minirnal; for example, for CEI,
the maximum iznpact would be only 140 basis points in the return on equity cateulation
(Tr.1 at 220).

The Commission notes that, under the terms of the proposed Stipulation, charges
billed though Rider DCR will be included as revenue in the return on equity calculation
for purposes of SEET and will be considered an acijustmenteligible for refund. However,
the Stipulation specifically excludes deferred carrying charges from the SEET calculation
(Co. Ex. 1, Stip, at 23). We find that the provision of the Stipulation that provides for the
exclusion of deferred carrying charges from the SEET does not violate an important
regulatory principle or practice. Although the AEP-Ohio SEET Case stands for the
priii.ciple that deferrals, including deferred carrying charges, generally should not be
excluded from the SEET, Section 4929.143(F), Revised Code, specifically requires that
consideration "be given to the capital requirements of f-uture comrnitted investments in
this state." Rider DCP will recover investrxients i-n distribution, subtrartsmission, and
general and intangible plant. Therefore, the Cornmission finds that, in order to give full
effect to this statutory requirement, we may exclude deferred carrying charges from the
SE-ET where, as in the instant proceeding, such deferred carrying charges are related to
capital investments in this state and where the Commission has determined that such
deferrals benefit ratepayers and the public interest. Accordingly, we find that the
StzpuIatioi; provision excluding deferred carrying charges from the SEET does not violate
an importantreg ulatory principle or practice.

OCC/Ci', AEP Retail, and other parties also contend that the Stipulation violates
im.portant regulatory principles or practices because the ESP proposed in the Stipu.:lation is
not more favorable in the aggregate as compared to the expected results that would
otherwise apply uzlder Section 4928.142, 12evised Cv<.ie. The Commission will address all
argiiments related to this issue below.

4. Ts the proposed ESP more favorable in the aggreg,ate as coml2ar.ed to
the expected results that would otthenvise a,pply- urder Section
4928:142. Revised Code.

The Commission must also consider the applicable statutory test for approval of an
ESP: Section 4928.143(C)(1), Revised Code, provides that the ComtrLission should approve,
or modify and approve, an application for an ESP if it finds that the ESI', including its
pricing and all other ternis and conditions, including any deferrals and any future
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recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code.

a. Surnrnary of the Parties' Arguments

FirstEnergy argues that the provisions of the ESP 3 are more favorable than an
MRO from both a quantitative and qualitative perspective. In so arguing, FirstEnergy
initially points out that the ESP 3 is a continuation of many provisions in the ESP 2, wlucl-t
the Conunission previously found to be more favorable than an MIiO. ESP 2 Case,
Opinion and Order (Aug. 25, 2010) at 42-45.

FirstEnergy first contends that the quantitative benefits of the ESP 3 are more
favorable than an MRO. FirstEnergy specifies that, in its ESP v. MRO analysis, it
considered the following quantitative provisions of the ESSP: (1) estimated Rider DCR
revenues from June 1, 2014, through May 31, 2016; (2) estimated PIPP generation revenues
for the period of the ESP 3, reflecting the six percent discount provided by the Companies;
(3) economic development funds and fuel fund cornniitments that the Companies'
shareholders will contribute; and (4) estimated RTEP costs that will not be recovered from
customers (Co. Ex. 3 at 17-19). Further, F'irstEnergy states that it considered the following
quantitative provisions of the 1VIRO. (1) estimated revenue from base distribution rate
increases based on the proposed Rider DCR revenue caps; and (2) generation revenue
from PII'P customers excluding the six percent discount provided by the Companies.
After comparing these quantitative factors, the Companies calculate that the quantitative
benefits or the ESP 3 exceed the quantitative beatefits of an MRO by $200 m.illion. (Co. Ex.
3 at 17-19.)

In its discussion of ttie quantitative benefits of the ESP 3, FirstEnergy acknowledges
that Staff witness Fortney provided a different perspective of the ESP v. MRO analysis. In
particular, the Companies note that Staff witness Fortney testified that the costs to
customers of Rider DCR, which are included in FirstEnergy witness Ridmann's ESP
analysis, and the costs of a distribution case, which are included in FirstEnergy witness
Ridrnanzi s MRO analysis, could be considered as a "wash" (Staff Ex. 3 at 4-5).
Consequently, the Companies point out that Staff witness Fortney concluded. that, even if
foregoing RTEP cost recovery was eliminated as a benefit of the ESP 3, he would
nevertheless consider the ESP 3 as benefiting customers relative to an MRO by over $21
million (Staff Ex. 3 at 5).

Next, FirstEnergy argues that the qualitative benefits of the ESP 3 are rnore
favorable than an IVIRO. Specifically, FirstEnergy contends that the qualitative benefits of
the ESP 3 that are not present in an MRO include economic development, rate design
provisions, energy efficiency funding, support for customer shopping, and price certainty
and stability for customers (Co. Ex. 1, Stip), Further, FirstEnergy emphasizes that Staff
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has recommended approval of the ESP 3 based, in large part, on its qualitative benefits
(Staff Ex. 3 at 4).

As noted by the Cornpa;nies, Staff also takes the position that an MRO is not
preferable to the ESP 3 in this proceeding. In its ESP v. MRO analysis, Staff states that
there are two ways to view the situation. Under the first view, Staff argttes that one
should remove the effect of the agreement to forego collection of RTEP costs fxoin the
analysis because this benefit was agreed to and provided in the ESP 2 and brings no new
value to the ESP 3. Under this interpretation, Staff fxnds that the difference in cost between
the ESP and MRO is less than $8 million. Staff contends that this is a sufficieratly small
difference in costs that the flexibility provided by the proposed ESP 3 makes it superior to
an MRO. Ftirther, Staff notes that the qualitative benefits of the ESP 3 further
counterbalance the nonunal difference in cost. Under the second view, Staff argues that
the costs of Rider UCR under the ESP 3 and the effects of a rate case cutder an MRO a,re
essentially a "wash," and that FirstEnergy witness Ridmann's analysis should be adjusted
to remove the Rider DCR costs from the ESP 3 and the rate case expertse from the MRO,
respectively. Under this view, Staff arp.es that the F-SI? 3 is the more advantageous option
by $21 rniilion, even ciisregarding qualitativefactors. (Staff EY, 3 at 2-5.)

MSC also asserts that the ESP 3 is more favorable in the aggregate than the expected
results of an MRO from both a qualitative and quantitative perspective. MSC contends
that the evidence in the record demonstrates that the ESP 3 provides over its duration, at a
minimum, benefits to customers of $200,6 million based on compared differences between
the present value amounts calculated on a year-to-year basis for the ESP 3 and ,'VIRO (Co.
Ex. 4 at 7, 8). Further, MSC contends that there are substantial qualitative benefits of the
ESP 3 that are not even xet`Iec:tec{ in the $200,6 miliion figure (Co. .Ex. 3 at 15-16).

In contrast, OCC,/CP contend that the ESP 3 is not more favoxable in the aggregate
than an MRO under a quantitative or qualitative analysis. Regarding the Companies'
quantitative iu-talysis, OCC/CP contend that the alleged RTEP benefit was improperly
double-counted by the Companies and should be excluded from the analysis. Specifically,
OCC/CP argue that the RTEP cost recovery forgiveness amount would remain the
Companies' obligation under tlle ESP 2 and is not contingent upon the Com;.niission's
approval of the ESP 3(Jaint NOPEC/ NOAC lwx. I at 5). Next, OCC/CP argue that Rider
DCR cannot be considered a"wash"' with a distribution rate case outcome. More
specifically, C)CC/CP contend that Rider DCR is more costly to customers because,
according to FirstEnergy witness Ridmann, $29 million net cost is attributed to Rider DCR
due to lag in distribution cost recovery (Co. Ex. 3 at 781. OCC/CP next argue that the FES
offer of a six percent discount to PIPP customers should not be considered a benefit of the
ESP 3, because it would not be a prolubited arrangenienfi in ar, MIZO (OCC Ex, 11 at 30-31).
Further, OCC/C.P point oixt that the Companies did not solicit bids from other supptiers
besides FES to determine if there was interest in serving the PTPP load at an even greater
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discount: Next, OCC/CP contend that the alleged public benefits of the fuel funds ignore
the benefit derived by FirstEnergy. OCC/CF explain that the $9 million in fuel fund
monies is used for the payment of electric bills anci, consequerifily, argue that this
represents a ber:efit to the Companies because it ensures revenues, Finally, OCC/CP
argue that tite costs associated with the econontic development provisions of the
Stipulation are merely "transfers" of payments and should not be considered a benefit of
the ESP 3. OCC/CP specify that the economic development provisions contain dollar
amounts and non-bypassable discoeznts given to certain entities, which are ultimately
recovered from other customers (OCC Ex,11 at 33).

Next, OCC/CP argue that the ESP 3 is not more favorable in the aggregate than an
MRO under a qualitative analysis. First; OCC/CP claim that the benefits of the
Companies' bid of demand response anci energy efficiency resources into the base residual
auction were underwhelming. OCC/CP specify that the Companies bid 36 IVN+7 of energy
efficiency into the PJivI: base residual auct:on on May 7, 2012, which was well below the 65
MW that the Companies could have bid. OCC/CP note that Sierra Club witness Neme
estimated that this missed opportunity created a loss ranging from $22 to $39 nullion to
FirstEnergy's custorners (Sierra Club Fx. 5 at 13). Next, OCC/CP conlend that
modification of the bid schedule to accommodate a three-year auction product does not
constitute a qualitative benefit. More specifically, OCC/CI' state that uncertainties
resulting from upcoming plant retirements and transmission restraints in the AT51 zone
cast doubt that a three-year product is appropriate (Tr. Il at 263-264). OCC/CP propose
that a one or two-year generation product as recorrux'tended by OCC witness Wilson will
mitigate the impact of generation costs on customer bills and eliminate the need for
alternative energy resource rider cieferrals, -whi.ch would incur carrying costs. Next,
OCC/CP argue that the distribution rate freeze cannot be con.sidered a benefit of the ESP 3
because, under the Stipulation, FirstEnergy would be allowed to receive costs associateci
with investments in enhanced distribution service through Rider DCR up to $405 nullion
through the term of the ESP 3: OCC/CP argue that it is disingenuous for the Companies
to axgue that thi.s is a benefit when that Stipulation provides for such a significant
collection for disfribution-related investment. Finally, OCC/CP repeat their argun-tents
from their quantitative analysis that the RTEP cost recovery forgiveness was a benefit of
the ESP 2 and should not be counted as a benefit of the E5P 3.

Sirruilar to OCC/CP's arguments, NOPEC/NOAC contend that FirstEnergy has
failed to demonstxate that the ESP 3 is more favorable in the aggregate than the expected
results of an MRO. Specifically, NOI'EC/NOAC argue that FirstEnergy's analysis
wrongly seeks to double-count the RTEP cost recovery forgiveness benefits for purposes of
the 11SP v. MRO test, although that obligation was incurred as part of the ESP 2
(NOPEC/NOAC Joint Ex. I at 5). NOPFC/NOAC argue tliat, when this quantitative
benefit is removed, the ESP 3 value becomes $7 million less favorable than an MR(? (1d. at
6). Additionally, NOPEC/NOAC argue that FirstEnergy improperly included in its
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ana:ysis an assurned Commission-approved distribution rate increase of $376 zniliion
under an MRO in order to offset the $405 million to be collected from Rider DCR under the
ESP 3 (Co. Ex. 3, Att. WRR-1). NOPEC/NOAC contend that the $376 million assumption
is unrealistic and speculative, given that FirstEnergy was only awarded a distribution rate
increase of $137.6 rnillion in 2007. NOPEC/NOAC argue that a more accurate estimate of
a distribution rate increase woulel make the proposed ESP 31ess favorable than the MRO
by several hundred million dollars.

NOPEC/NtJAC next contend tl-iat, if the Conunission desires to adopt an ESP over
an MRO, the Commission should also adopt NOPEC/NOAC's recommendations so that
the ESP 3 proposal can satisfy the ESP v. MRO test. NOPEC/ NOAC recommend that the
Comcnission include the following modifications to the proposed ESP 3 (1) elirnination of
the continuation of Rider DCR after May 31, 2014, and replacement with a separately filed
d'zstribution rate case; (2) elimination of FirstEnergy's proposal to exclude income it
receives from deferred charges from the SEET calculation; (3) requirement tllat the
Companies bid all of their eligible demand response and energy efficiency resources into
all future PJM capacity auctions; and: (4) hold'uzg of the proposed energy auctions in
October 2012 and January 2013 in accordance with the terms of the Combined Stipulation.

OSC similarly contends that, when the Companies' proposal is viewed in light of
the evidence presented in this case, the Companies have failed to den-tonstrate that the ESP
3 is more favorable in the aggregate than the expected results of an MTRv. Specifically,
OSC claims that the evidence presented at hearing shows that, quantitatively, the ESP 3
proposal will cost consumers more than tl-1e expected results of a.D MRO because the ESP 3
proposal will allow FirstEnergy to continue Rider DCR after May 31, 2014, to recover up to
$405 million in distribution 'smprouement expenditures, (Tr. I at 129)

AEP Retail also contends that the Companies' proposed ESP 3 fails the ESP v, MRO
test quantitatively. Specifically, AEP Retail contends that the $293.7 million in IRTEP costs
should not be included in the analysis because this benefit was a result of the
Commission's decision in the ESP 2 Case and would not be a benefit of the ESP 3 (Staff Ex.
3 at 2). AEP Retail also argues that the claimed qualitative benefits are suspect because the
Companies were unable to secure any benefit by bidding dernand response resources into
the 2015-2016 base residual auction, because the benefits of a six percent PIPP discount are
unknown and violate Section 4928.02, Revised Code, because the extension of the recovery
period for REC costs is not a benefit, because the distribution "stay out" period and Rider
DCR are an illusory benefit, and because any benefit of the thxee-year blending proposal is
impossible to assess. (Tr. IV at 23; COCC Ex. 9 at 8-9; OCC Ex.17 at 32; Tr. I at 250-257)

ln its reply, FirstEnergy first addresses the other parties' arguments that the
foregoing of legacy RTEP cost recovery should not be coiisiclered as a quantitative benefit
of the ESP 3. FirstEnergy argues that, as part of the ESP 3, the parties were free to
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riegotiate a completely new framework, which could have included modifying the FaP 2
agreement provision regarding legacy RTpP cost recovery. Consequently, F'irstPnerb
maintains that the foregoing of legacy RTEP cost recovery is a benefit of the ESP 3.

Regarding Rider DCR, the Companies reply to other parties' arguments that the
recovery of any dollars in a rate case is speculative, especially when compared to the
amounts that the Companies recovered in their last distribution rate case. The Companies
contend that, if they are able to make a proper showing to obtain recovery of distribution
infrastructure costs under Rider DCR, there is no reason to believe that they w ould be
unable to rnake a similar showing to obtain recovery in a rate case. Further, the
Companies argue, in response to C7CC/ CP, NOPT 3C j NC")AC , and OSC's arguments that
recovery cociId be up to $405 rnillion, that the caps established in Rider OCR are just
caps-and that there is no guarantee to what the Companies may recover under Rider
DCR.

As to other parties' arguments regarding the six percent discount for PIPl.'
customers, the Companies reply that this is a benefit of the ESP 3 because the potential
burden to pay is lessened for I'TPP customers w:ho may becorne PIPI'-ineli.gible arid
responsible for arrearages, and for other customers who mi.ght be required to pay
arrearages accrued in PIPP accouaits.

Next, the Corxtpanies reply to OCC/CP's contention that tl-ie Companies'
contributions to fuel funds should not be considered a benefit. The Companies argue that
OCC/CP are wrong to argue that the Companies benefit from having low-income
custonzers pay their bills, because other customers, not the Companies, would bear tlle
burden of unpaid bills through the uncollectible expertse riders and the Universal Service
Fund riders. Similarly, the Con-ipanies challenge OCC/CI''s argument that the economic
development provisions of ESP 3 should not be considered a benefit on the basis that the
Commission rejected the same argument regarding econornic development in the ES1' 2
Case. ESF' 2 Case, Opinion and Order (Aug. 25, 2020) at 39.

Additionally, in its reply brief, the Companies respond to other parties' arguments
that the qualitative benefits of the ESP 3 are not more favorable than an MRO. First, the
Companies contend. that use of a three-year product is an appropriate risk mitigation
strategy that benefits customers, stating that the "undue uncertainty" expressed by
OCC/CP just enforces FirstEnergy's plan tq hedge the, uncertaircty with a multi-year,
multi-event, multi-product CBP.

Next, the Companies rebut OCC/CP and AFP Retail's arguanents that the
Companies' agreement not to seek a base distribution rate increase is not a benefit. 'I'Iie
Companies poiirt out that a rate case would involve the recoverq of costs beyond those
permitted to be recovered under Rider DCR. Further, the Compnnies point out that the
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Corn.mi.ssion has already held that a base distribution rate freeze provides a benefit that
rnaRes an FSl' more favorable in the aggregate than an MRO in the ESP 2 Gase. Finally, the
Companies note that they cannot recover any monies unless they can show that the plant
is in service, and that Rider DCR is subject to quarterly reconciliations and an annual
audit. E SP 2 Case, Opinion and Order (Aug. 27, 2010) at9.4.

'T'he Coiripanies also argue in response to OCC/C;l', AEI' Retail, and RESA's
contention5 that the ESP 3's proposed extension of the time to recover alternative energy
costs under R:icier AER is not a benefit. The Companies argue that they have included the
estimated impact of the lower Rider AER charge in their supplemental filing, that
OCC/C_'P have offered no analysis to support their conclusion that the extension of the
recovery of Rider AER would be counterbalanced by the effect of increased costs from the
CBPs, that CRES providers are free to seek extended recovery periods for alternative
energy costs, and that the current Rider AER is artificially high, as more customers are
shopping, resulting in less SSO load over which to spread the recovery.

The Companies also reemphasize that the 0SP 3 promotes shopping in response to
RESA's argument that a la°ge percentage of the residential customers shopping do so
through goverzunental aggregation. The Conipanies respond that, although these
customers may shop thxough governmental agf;regation, they are nevertheless shopping.

In its reply, Staff reiterates that the Cornpanies have met their criteria regarding
Rider DCR. Staff contends that it examined the reliability of the Compar.ies` systenZ and
found that the Coinpanies were in compliance with the applicable standards (Staff Ex. 2 at
5-6). Staff states that compliance with the standards means tllat customers are getting the
Ievel of reliability that they want.

In their reply brief, OCC/CP respond that the Companies are unrealistic in
assuming that, if they collected $405 miltion through Rider DCR, they would likely recover
that same amount of costs through a distribution rate case. C7CC:/Cl? point out that, in the
last distribution rate case, the Companies requested $340 million, but that the Cornn-4ssion
reduced the amount to $137 inillion in annual rate increases. Uistribufion Rate Case, Case
NU, 07-551-EL-AIR, C}pinion and Order (January 21, 2009) at 48. Further, OCC/CP
contend that they are not advocating for a decrease in service quality, but do raot want the
Companies to "gold plate" their distribution systems.

OCC/CP also contend that F'irstEnergy's and other parties' arguments that no other
suppliers have conlrnitted to serve the PII'P load at a betow-market price are unfair
because no supplier--,other than FES-has been given the opportun;ity through anopert
bicl, request for proposal, or auction arrangement to cienionstrate a willingness to serve
that 1oad. OCC/Cl' contend that, even if the Commissiori does not reject the Stipulation,
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the Comrnission should provide for the PIPP load to be atictioned separately with a six
percent discount as a floor.

OCC/CP also reply to FirstEnergy's argum.ents regarding qualitative benef'rt.s,
contending that the qualitative benefits identified by the Companies will not elevate the
ESP proposal to be more favorable in the aggregate than an MRO for custoniers.
Specifically, t3CC/CP argize that the credits for large customers, credits for large
automakex facilities, and financial support for the Cleveland Clinic are ultimately collected
from other customers, which should not be considered a benefit of the ESP 3.

NOPEC/ NOAC contend that the Companies' arguments have placed virtually sole
reliance on the Commission's approvai of the ESP 2 in order to support its claims.
Additionally, NOPEC/NOAC contend that Staff witness Fortney is incorrect that Rider
QCR and a distribution rate case would be a wash in the ESP v. MRO analysis.
NOPEC/NOAC emphasize that Staff witness Fortney testified that Rider llC:.R and a
distribution rate case would be a wash over time, which NOPEC/ NOAC argues does not
comport with the ESP v, MRQ test. Further, NOPEC/NOAC contend that FirstEnergy has
ignored ot:her parties' cc>ntentions that a distribution rate increase would afford all parties
and the Commission an extensive period to review any rate increase request.

b. Corxunission Decision

The Cotru-nission finds that the record in these proceedings demonstrates that the
proposed ESP 3 is, in fact, more favorable in the aggregate thari the expected results under
Section 4928.142, Revised Code. Under the proposed ESP 3, the rates to be charged
eustoiners will be established through a competitive bid process; therefore, the rates in the
ESP 3 should be equfvalent to the results which would be obtained under Section 4928.142,
lievised Code. However, the evidence in the record deznonstrates that there are additional
benefits contained in the Stipt>lation that make the proposed $SP 3 more favorable in the
aggregate than the expected resules under Section 4928.142, Revised Cod:e.

Initially, the Cornmission finds that the proposed F:SP 3 is more favorable
quantitatively than an MRO. Although the C4mpanies' witness Ridma.n.n testified t:hat a
credit reflecting the estixnated RTEP costs that will not be recovered from customers
should be reflected as a quantitative benefit of the ESP 3, the Commission agrees with Staff
witness Fortney, (JCC/ CP, NOPEC/ NOAC, and. AEP Retail that the benefit of this credit
was a result of the Cornznission's decision in the ESP 2 Case and cannot be considered a
benefit of the ESP 3 to be reflected in the E:SP v. MRO analysis (Staff Ex. 3 at 2).
Nevertheless, the Commission also notes that Staff witness F'ortney testified that costs to
consurners of Rider I?Cr, which are inciuded i:n FirstEnergy witness Ridmann's ESP
analysis, and the costs of a distribution rate case, which are included in first.F,nergy
witness IZzdmann's MRC.) 3nGilysis, would simply be a wash (Staff Ex. 3 at 4-5). The
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Commission agrees with. Staff witness Fortiiey that these costs should be considered
substantially equal and rernoved from the ESP v, MRO analysis. Upon the removal of
these costs, as well as the RTEP credit, the Comniission finds that, quantitatively, the ESP 3
is better in the aggregate than an MRO by $21.4 :million (Staff Ex. 3 at 5).

Further, the Cammission finds that the proposed FSP 3 is more favorable
qualitatively than an MRO. The Con-unission finds that the additional qualitative benefits
of an F..SP, which would not be provided for in an MRO, include (1) modification of the bid
schedule to provide for a three-year i.iroduct in order to capture ctu'rent lower .marl:et-
based generation prices and blend them with potentially higher prices in order to provide
rate stability; (2) continuation of the distribution rate increase "stay-out" for a-i additional
two years to provide rate certainty, predictability, and stability for custoaners; (3)
continuation of multiple rate options and programs to preserve and enhance rate options
for various customers provided in the ESI' 2; and (4) flexibility that offers sigt-dficant
advantages for the Companies, ratepayers, and the public. (Staff Ex. 3 at 3-4.) More
specifically, the Comznission emphasizes its opituon in its discussion of the three-part test
that laddering of products and continuation of the distribution rate increase freeze will
smooth generation prices and mitigate the risk of volatility, which is a benefit to
customers. Further, the Corrtrnission finds that the additional benefits provided via the
Stipulation to interruptible industrial customers, schools, and municipalities, as well as
shareholder funding for assistance to low-income customers, also make the proposed ESP
3 n-tore favorable qualitatively than an MRO (Co. Ex. 3 at 12-13). Additionally, the
Commission notes in response to E3CCjC1?'s arguments that the six percent discount .for
PIPP customeis is not a benefit and tl-Fat FES should not have been giveii the soie
opportunity to bid on th.is load, that the Comriussion previously rejected these argurnents
in the ESP 2 Case. F.SP 2 C..uye, Opinion and Order (Aug. 25, 2010) at 33. Further, as in the
ESP 2 Case, the Conuniission notes that ODOD continues to retain its authority to
competitively shop tl-ie aggregated PIPP load if a better price can be obtained. Sectiori
4928.54, Revised Code. Thus, as in the ESP 2, the six percent discount to be provided to
PIPP customers represents the rninimurn discount during the proposed ESP 3, and a better
price cnay be obtained by ODOD through a competitive bid.

The Commission also notes that the proposed ESP 3 is consistent with policy
guidelines in Ohio. Specifically, the proposed ESP 3 supports competition and
aggregation by avoiding standby charges, supports reliable service thxoug.h the
continuation of tl-te DCR n-techariism, supports busiriess owners' energy efficiency efforts,
protects at-risk populations, and supports industry in order to support Ohio's
effectiveness in the global economy (Co. Ex. 3 at 11-12).

'1"herefore, based upon tize evidence in the record in this proceeding, the
Corntni.ssion finds that the ESP 3, including its pricing and all other terms and conditions,
including a7iy deferrals and any futtu'e recovery of deferrals, is more favorable in the

106



12-1230-EL-SSO -57-

aggregate as compared to the expected xesults that would otherwise apply under Section
4928.1.42, Revised Code: Accordingly, we find that the Stipulation, as modified, should be
adopted. The Commission also notes tl2at our finding in this section that the ESP 3 is more
favorable in the aggregate than the expected results that would otherwise apply under aiz
MRO also resolves the arguments by several parties that the settlement package violates
important regulatory principles by failing the E51'v. MRO test.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) The Companies are public utilities as defined in Section
4905.02, Revised Code, and, as such, as subject to the
jurisdiction of this Comnussioat.

(2) On April 13, 2012, FirstEnergy filed an application for an SSO
in accardance with Section 4928.141, Revised. Code. A
stipulation was in.cIuded with the appl"ication.

(3) The signatory parties to the Stipulation are FirstEnergy, Staff,
GEG, OMA, IEU-Ohio, OPAE, AICLiO, OHA, Nucor, COSE,
MSC, Citizens' Coalition, FES, Akron, and Morgan StanIey.
Additionally, Kroger, GEXA, EnerNoc, Duke Retail, and Duke
Commercial signed the Stipulation as non-opposing parties.

(4) The evidentiary heariu^.g in this proceeding was held on June 4,
2012, through June 8, 2012.

(5) Pursuant to published notice, public hearings were held in
Akron on June 4, 2012; in Toledo on June 7, 2012; and in
Cleveland on june 12, 2012.

(6) The Companies' application was filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their S50,

(7) The Cornmission finds that the Stipulation, as modified, meets
the three criteria for adoption of stipulations, is reasonable, and
should be adopted.

(8) The proposed ESP, including its pricing and all other terms and
conditions, including deferrals and future recovery of deferrals,
is more favorable in the aggregate as coanpared to the expected
results that would otherwise apply under Section 4928.142,
Revised Code.
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ORDER:

It is, therefore,

5g_

ORDF_RED, That ffie Stipulation, as m:odified bv the Conunission, be adopted and
approved. It is, further,

OIZDERED, That the Compardes file proposed tariffs consistent with the Stipulatiatt
as r.n:odified, It is, further,

ORDERED, That the Companies take all steps necessary to implement the
Stipulation, It is, further,

ORDERED, That a copy of this Opixtion and Order be served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd Sni_ hler, Chairman,

Steveii D. fesser

Cheryl L, Roberto

IvILW/GAP/ sc

Enteredi$t^^ journal

^,..^.^„^..

Barcy F. McNeal
Secretary

Andre T, I'orter

L,ynn Siaby
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BEFORE

THE 1'IJI3LIC UTIL:ETIES.COMIviTSSION OF OHIO

In the Matter of Ohio Edison Company, )
The Cleveland Eleetric Illuminating )
Company, and The Toledo Edison }
Company for Authority to Provide for a Case No. 12-MO-EL-SSO
Standard Service Offer Pursuant to Section }
4928.143, Revised Code, in the Form of an )
Electric Security Plan. )

DISSENTING OPINION OF COMMISSIONER CHERYL L. ROBERTO

Because I find the proposed ESP 3 is not superior to an MRO and it does not benefit
ratepayers and/or violates important regulatory principles or practices, in at least the
va.rious ways detailed beloiv, I reject the proposed ESP 3 and thereby dissent from the
majority opinion.

I. The ESP 3 is not superior to an MRO

The burden of proof in this proceeding is on the Companies to establish tha.t the
ESI' 3, including its pricing and all other terms and conditions is more favorable iui the
aggregate as compared to the expected results that would otherwise apply under Section
4928.142, Revised Code. Section 4928143(C)(1), Revised Code. 'Ifie Companfes have not
met this burden,

A. RTEI' Va1ue Absent

The Co.mpanies represent that the ESP 3 is largely a continuation of the E:SP 2 that
the Cominission advpted less than two years ago on August 25, 2010, and which rezxiains
under its current terms and conditions in effect until May 31, 2014. The ESI' 2 provided for
a standard service offer based upon competitive bidding that would yield pricing results
s'r:rn.ilar to an MRO. Thus, a principle reason identified by this Commission for adopting
the ESI? 2 was the adclitioiial term or coridition that resolved questions of charges and fees
related to the Companies' decision to transfer from MISO to PJM inciuding RTEP and
MTEP charges, MISO exit fees, and I'JM. integration charges. That reason is absent here. I
agree with the majority that the ESP 3 provides no benefit relating to MISO/PJM transition
charges and fees.

B. lienefits of'I,addering` Too llznbi,guous To Value

The Companies propose to amend the procurement schedule in the ESP 2 to shift
bids that are to occur in October 2012 and January 2013 from one-year products to three-
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year products. The Companies propose that this is a benefit because it may provide an
opportun:ity to capture hisfioricaIly lower generation prices for a longer period of time that
would then be blended with potentially higher prices occurring over the life of the PSP 3
thereby smoothing out generation prices and rnitigating volatility for customers. As I have
in the past, I agree that staggered procurement is a valuable technique to mitigate the risks
of market volatility. In this instancej however, customers will enjoy whatever the prices
are during the period prior to May 31, 2014, under the current terms of the ESP 2. Aiiy
benefit proposed by the ESP 3 requires the assumption that as oppo.sed to customers
enjoying those lower prices initially - as they are now entitled to do - we should ask the7n
to relinquish them. To achieve any benefit, we must assume tlYat a bidder for a three-year
product will capture all of the benefit of the prices provided by the one-year product and
offer them back to the customers and, in addition, offer a lower price than they would
otherwise for the product covering years two and three. There is nothing in the record to
suggest that this will be true. In fact, the oz-ly suggested benefit is averaging the lower
prices (which customers would already receive) with the anticipated higher prices - in
essence simply paying ahead for the ability to experience less of a price change on June 1,
2014. This proposal would then inerely re-create the sarne phenomenon onJune 1, 2016, at
which time customers wilt agairt face a period in time when the products procured do not
overlap. I find that tlus proposal provides too ambiguous of a benefit, if any benefit exists
at all, to value. Additionally, to the extent that this Co.tzu-nission is concerned that prices
after May 31, 2014, will iu-screase such as to provide a rate shock to customers (sornething
for which there is no evidence in this record), it always lias the authority granted in
Section 4928.143(B)(2)(f)(i), Revised Code, to pl-tase in and securitize a utility's standard
service offer price.

II. The FSP 3 does not benefit ratenayers or the ptablic uiterest and violates important
regulatorv xrrincipl.es or ractices

A. Contractin^ with an affiliated company for an un-bid contract to serve
I'FPP custorfiers provides ambiguous benefits to ratenavers; is not in
the public interest, and undermines rnarket development.

'1'he PSP 3 provides that PIPI? customers will be served by the Companies' sister
company, FPS, tlvough a bi-lateral contract at a rate 6 percent below the auction rate.
There is no record that FES is the only or best nzeans of providing I'IPP customers with
discounted service. Such a provision removes the PIPP load from the rnarket competition.
Vdhile the potential size of the T'IPP load was not explored in the record, customers are
eligible when total household income is at or below 150 percent of the federal poverty
level, Rule 27-2:7-3-02, O.A.C. "The State of Poverty irt ©hio: Building a Foundation for
Prosperity" prepared by C:on.--nur-tity Research Partners for the Ohio Associatioii of
Commun3t-y Action Agencies and issued in January 2010 reports that 30.15 percent of
residents of Cleveland are living at or below the poverty rate (100 percent of poverty - not
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the 150 percent level for PII'P eligibility), 24.7 percent of Toledo residents are living in
poverty, and 22.5 percent of Akron residents are living in poverty, Thus, this potential
load is not insignificant. There is no reason that the T'Il'I' load could not be part of the
auction so that all suppliers have an opportunity to compete for this load. The majority
iiotes that the Ohio Department of Development is authoxized to bid out this load - as it
has been for more thw1 a decade but IZas not exercised this authority. Relying on the
Department of I3evelopment to inject competition when the remainder of the load is going
to auction is non.sensical. This solution adds a layer of complexity ozz an agency which has
no reason to have expertise in runrting electricity auctions. Contracting with an affiliated
company for an un-bid contract to serve PII'P customers provides ambiguous benefits to
ratepayers, is not in the public interest, and undermines market development.

B. Paying aove-inarket rates for demand response doesn't benefit
customers or the 12ublic interest and undermines market deveic^ment

The k,SP 3 provides for continued above-market payments to a limited body of
customers though Riders OLR and ELR for demand response. The revenue shortfall
resulting from these above-market payments would be recovered from all non-
interruptibie customers as part of the non-bypassable demarcd side management and
energy efficiency rider (Rider DSE). The Companies contend that this provision berrefits
al2 customers because suppliers wiJl take into account the ability to reduce load at peak
pricing in their CBP bids, which may prorziote lower prices resuzting from the CBP. Qther
parties contend that it may reduce capacity costs for custozners.

While I agree that dernand response is valuable, may promote lower CBP pricing,
and could reduce capacity costs for customers, this mechanism provides less benefit at a
higher cost thati snnply per2nitting the PJM demand response market to cyperate --- and
custoiners must a pay a premium for this less beneficial, higher-cost demand response
program. The time has co.rne to allow this above-market program to expire. To be clear,
there is no evidence that it is necessary to pay above-market rates to find participants for
demand response programs. Thus, the same demand response could be available at the
market price-without the need for customer subsidy. Additionally; demand response
through the PJM market is visible to PJM such that it will be used to plan for reliability
and as a result will directly reduce capacity costs for customers. t3nder the proposed
mechanism we can only hope that deniand response paid for at the above-market rates
will find its way into the RPM market. Finally, providing an above-market payanent for
demand response can only suppress the development of a true demand response market.
As is evidenced by the recent RPM auction results, demand response pla_ys an important
and valuable role in reducing capacity costs-but oitty when it is bid into the RPM market.
An E,SI' provision requiring customers to pay above-rnarket rates for demand response
that may or n-iay not actually find its way into the RPM process doesn't benefit customers
or the public interest and undermines market development.
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C. Gifting stipuiation: si natories with obliation-fxee ener^y efficien
dollars does not bene.fit customers or the public Lnterest and violates
cosfi-effective rule reguirements

-4-

The Companies are required to develop a portfolio of energy efficiericy prograrns
that is cost-effective. Rule 4901:1-31-04(B) O.A.C. In general, each program proposed
vrithin a portfolio inust also be cost-effective. Id. However, an electric utility may include
a program within its portfolio that is not cost-effective when that program provides
substantial nonenergy benefits. Id. The Companies submit a request for recovery of the
costs of these programs wxthin the portfolio proposal, Rule 4901:1-39-07, O.A.C. The
Companies' current cost recovery mechanism for these programs is Rider DSE.

T'he ESP 3 provides the hrllowing stipulation signatories witlt obligation-free
payments from Ridex DSE:

• COSp: $25,000 in 2014, $50,000 in 2015, ancl$25,000 in 2016;
® AICUO: $41,333 in 2014, $21,000 in 2015, and $21,000 in 2016;
+ OHA: a25,000 in 2014, $50,000 in 2015, and $25,000 in 2016;
. OTMA. $100,000 in 2014, $100,000 in 2015, and $50,000 in 207.6;
• City of Akron: $100,000 in 2014, and $100,000 in 2015;
• Lucas County: $100,000 in 2014, and $100,000 in 2015; and

None of these recipients is under any obligation to demonstrate that these funds
will be used to deploy cost-effective energy efficiency. The funds from Rider DSI, are paid
by all customers in order to obtain cost-effective energy efficiency. These payments do not
provide this benefit and are not consistent with the requirements of Chapter 4901:1-39,
O.A.C.

D, Continuation of Rider CR: utility arid customer expectations are not
a1i ed wzthovt ali ent utili ains additzanai revenues withnut
produces additional customer value

Rider DCR is proposed pursuant to Section 492$.143(B)(2)(h), Revised Code, which
authorizes an ESP to include:

Provisions regarding the utility's distribution service, including, without
limitation and notwithstanding any provision of Title XLIX of the
Revised Code to the contrary, provisions regarding single issue
ratemaking ... provisions regarding distribution infrastructure and
rnodernizatiUn incentives for the electric distribution utility. The latter
may include ... any plan providing for the utility's recovery of costs ... a
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just and reasonable rate of return on such irzrastructu.re modernization.
As part of its determinatiort as to whether to allow in an electric
distribution utility's electric security plan iiZclusion of any provision
described in division (B)(2)(h) of this section, the commission shall
examine the reliability of the electric distribution utility's distribution
system and ensure that customers' and, the electric distribution utility's
expectation5 are aligned and that the electric distribution utility is
placing sufficient ernphasis on and dedicating sufficient resources to the
reliability of its cIistxibution system.

-5-

In order for Rider DCR to be included appropriately within the ESP 3, the
Companies have the burden to demonstrate that the Companies' and customers'
expectations are aligned and the Companies are dedicati.ng sufficient resources to
reliability. Additionally, this provision must be judged as part of the aggregate tezzzz^s and
conditions of an ESP; e.g. if a simi}a.r or better result is acxuevable through an MRO, then it
calls into question whether the ESP is beneficial.

The Sierra Ctub notes tliafi despite ample notice of the 2015/2016 RPM auction and
the likely consequences for the Companies' customers, the Cornparues failed to take any
steps to prepare for the RPM auction, These actions could have included bidding in
energy efficiency and demand response. Accordingiy, the Sierra Club argues that the
Colnpanies should be held accountable for the financial harm caused to its customers. I
agree with the majority that this proceeding was not opened to investigate the Companies'
bidding behavior. It is not a complaint case. The majority notes tiiat "the record does not
support a finding that the Companies' actions in preparation for bidding in:to the
2015/2016 base residual auction were unreasonable:' If this were a complaint case, a
standard of seasonableiiess would be appropriate. See Section 4905.26, Revised Code. In
this instance, however, the burden is upon the Cornpanies to demonstrat-e that its actiorts
are aligned with both its own interests and those of its customers aild that it is dedxcatiztg
sufficient resources to reliability. The Cbmpanies may only avaiA theznselves of the
benefits of single-issue rate-making pursuant to Section 4928.143, Revised Code, after they
have successfully made this demonstration. The information i_n our record is insufficient
to find that the Companies dedicated sufficient resources to reliability, particulariy in the
form of participation in the base residual auctions whose very purpose is reliability. For
this reason, I find that continuation of Rider DC-Z is not supported by this record.

Finally, the Companies have a remedy for cost recovery for pruderLt distribution
system investziient.s in the form of a distribution rate case. If the Companies require
additional resources, they may file requests under trad°ztiorta]. rate-rnaking processes.
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E. Lost Revenue Recoyery mechaniszn has out-lived its value to
customers and should be p errLutted to ex ire

-6-

The ESP 3 provides that during its term, the Compazues shall be entitled to receive
lost distribution revenue for all energy efficiency and peak demand reduction programs
approved by the Conumission, except for historic mercantile self-directed projecfis. In
adopting the Companies' energy efficiency portfolio on March 23, 2011, Chairman
Snitchler penned a concurring opinio7l that I joined then and find worth repeating a
porcion of that nows

I strongly encourage the Compan.ies; the other electric -utilities in this
state, and all other stakeholders to provide the Commission, in both that
docket and in future rate proceedings, with proposals for innovative rate
designs that promote both energy efficiency as well as t;tie state policies
enumerated in Section 4928.02, Revised Code.

The lost revenue mechanism should be permitted to expire under the terms of the
ESP 2. It has out-lived its va].ue to customers.

Adequacy of the Companies' current corporate separation is a
Iegitimate question worthy of C:orrsreission considerafson

The F_1;P 3 proposes that the Companies' corporate separation plan approved in In
re FirstEnergy, Case No, 09-462-EL-UPJC, would remain approved and in effect as filed.

The combination of recent disCretionary utility decisions by separate generation,
transrnission, and distribution affiliates within the Cornpanies' corporate family have
seemingly produced enhanced investor value without an increase in consumer value but
added cozzsuiner costs in the nature of significantly higher capacity charges. The specific
discretionary decisions I reference include the FES decision to close two generation plants
two years earlier than any environmental new requirement was to be imposed resulting in
a capacity constraiuzt; FF.S` continuance nonetheless operating these plants at above-market
rates under must-run contracts; ATSI's advocacy of its solution to the constraint of
approximately $900 million dollars in additional irnfzastructure to be built at cost plus; the
apparent abseaice of effort by the C'ornpanies to use cost-effective means to contxol the
shape and size of its native load; and the proposal in the ESP 3 for un-bid purchase by the
Companies from its sister affiliate FES of the PIPP customer load. By itemizing these
observations, I am not suggesting that the Con.lpanies or any other mernber of the
Companies' faznily has taken an action that is unauthorized or outside of any existing
authority in any manner. By highlighting thern, however, Iain suggesting that the
Coinmissioii should not be eager to re-approve and extend the Cornpanies' current
corporate separation plan without a more deliberative review.
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G. The timing of this matter and bundiing of disparate issues does not
benefit customers or the 12abllc interest

_7.

While I agree with the ntajority that the Commission cannot find that parties were
denied the opporturuty for thorough and adequate participation in this proceeding, the
urgency that seemed to accornpa:ny this matter seems out of proportion to any real need to
act, The ESF 2 is in effect until May 31, 2014. The Comnv:ssion has up to 275 days after an
application is filed to act, Section 4928.143(C)(1), Rev;sed Code. '1'his timing leaves a
significant window for a deliberative review of any proposal for the Companies next
timely ESP. Yet this case was filed on April I31h - just three months ago - and is now
before us for final resolution. Customers and the public interest would benefit from the
matters included within the ESP 3 relating to distribution improvernents and energy
efficiency programs to be considered within appropriate separate dockets. This is
particutarly true in light of the strain on available resources, including those within the
significantly down-sized Office of C:onsumers` Counsel, resulting from the pendency of
AEP SSO and Capacity cases during the past three months as well, While the alacrity of
this case does not mean that parties did not have ar, adequate opportunity to participate, I
believe that a superior public interest result would be attained by using the time and
regulatory frameworks available to us for a disciplined review of the distribution and
energy efficiency/demand respoiise portions of this matter in separate i3ockets.

For the above reasons, which do not represent an exhaustive list, I find that the
Companies have not met their burden and, therefore, I would reject the ESP,

Ch yx I L . Roberto

CLR\sc

Entered in the journal

^^ 18 209

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OI°ITt?

In the Matter of the Application of Ohio )
Power Company fUr. Approval of an ) Case No.12-1126-EL-UNC
Amendment to its Corporate Separation )

)Plan.

FINDING AND ORDER

The Comraussion finds:

(1) CShio Power Company (OP, Company) is a public utility as
defined in Section 4905.02, Revised Code, and, as such, is
subject to the jurisdiction of this Conixrs.ission:

(2) On January 27, 2011, in Case No. 11-346-1~,Z-SSO, et al. (ESP
2), OP and Columbus Southern Power Company (CSP) filed
an application for a standard service offer (SSO) pursuant to
Section 4928.141, Revised Code,1 The application was for an
electric security plan (ESP) in accordance with Section
4928.143, Revised Code.

(3) On September 7, 2011, a stipulation and recommendation
(ESP 2 stipulation) was filed by t)P, Staff, and other parties
to resolve the issues raised in 11-346 and several other cases
pending before the Cornumis.sion.2

(4) C)n December 14, 2011, the Commission issued an opinion
and order in the ESP 2 and other pending cases, modifying

1 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority
to F.stablish a Standard Service f)ffer Pursuant to Section 4928.743, ReiTised Code, in the Form of an Eiectrir
Security Plan, Case Nos, 11-346-EL-SSO and 11-348-EL-SSO; In the Matter of the Application of Columbus
Soutltern Power Company and Ohio Power Company fn' r tlpproval of Certain Accounting Authority, Case Nos.
11-349-EL-AAM and 11-35t1-ELrAAM.

In the Matter of the Apptication of CI)aio Pozver Company and Columbus Southern Power Company for Authority
to Merge and Related Approvais, Case No. 1()-2376-EL-tJNC; Pn the Matter of the Application of Coiumbus
Southern Pcrwer Company to Amend its Emergency Curtailment Seroice Riders, Case No. 10-343-EL-ATA; In
the Matter of the Application of Ohio Power Company to Amend its Emergency Curtailnient Service Riders,
Case No. 10-344-EL-ATA; In the Matter of the Commission Re-oiew vf the Capacity Charges of Ohio Power
Company and Columbus Southern Power Cornpany, Case No, 10-2929-EI-CTNC; In the Matter of tdie
Application of Columbus Southern Power Company forApprouat of a Mechanism to Recover Deferred Fuel Costs
Pursuant to Seetion 4928.144, Revised Code, Case No, 11-4920-EirRDR; In the Matter of the Application of
Ohio Power Company for Approval of a Mechanism to Recvver Deferred Fuel Costs Pursuant to Section
4928:144, Revised Code, Case No. 11-4921-EL-RDR.
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(30) IEU proposes more specific conditions be imposed on AEP-
Ohio's request for full corporate separation:

(a) OP and its affiliates irrevocably consent to the
Comnvission's exercise of its full authority as
delegated by Section 4923.18,1Zevised Code,

(b) OP retain an independent auditor, at the
expeat.se of OP shsu°eholders, to evaluate the
corporate separation from the perspective of
the public interest and make recommendations
to the Corxuni.ssion.

(31) In its application, OP agreed to abide by conditions
substantially similar to the conditions offered in the Duke
Energy Ohio Inc., in Case No, 11-3549-EL-550, et at.,'See
Duke Stipulation at 25-27 filed October 24, 2011).

(32) Upon review of the application, the Company's
supplemental statement, comments and reply comments,
and taking into account the Commission decision irt the
Company's modified ESP 2 Order, the Conim.ission
concludes that OP's corporate separation application should
be subject to the following condztions:10

(a) Staff, or an independent auditor at the
Cornzztission's discretion, shall audit the terms
and conditions of t9-ie transfer of the generating
assets to ensure compliance tivith Section
4928.17, Revised Code, and Chapter 4901<1-37,
O.A.C., and any successors to the rules in that
chapter, to ensure that no subsidiary or affiliate
of OP that owns competitive generating assets
has any coni.petitive advantage due to its
affiliation with OP. OP may file an application
with the Commission to seek approval of the
recovery of the costs associated with an
independentaudit,

-15-

10 The Comm.ission notes fhat these conditions are comparable to the condifions that we recently
approved for Duke: Pn the Matter of Application of Duke Eiiergy Ohio, Inc. for Authority to Establish a
Standard Serriice Offer Pursuant to Section 4928, 243, Rez ised Code, in the Form o,(an Electsi'c Security Plan,
Accounting Modifications, and Tari^Js jor Generation Service, Case Ntr:11-3549-EL-5SO, et at., Opinion and
Order (November 22, 2011) and 0P's prior corporate separation proceeding.
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(b) Staff sh,all be provided with access to all books,
accounts, and records in compliance with Rule
4901:1-37-09(P), O.A.C.

(c) Following the transfer of the generating assets,
OP shall not, without prior Comrrissionn
approval, provide or loan funds to, provide
any parental guarantee or other security for
any financing for, and/or assume any Liability
or responsibility for any obligation of
subsidiaries or affiliates that own generating
assets; provided, however, that contractual
obligations arising before the date of this
finding and order shall be pern-Litted to remain
with OP, without prior Commission approval,
for the remaining period of the contract, but
only to the extent that assuining or transferring
such obiigations is prohibited, and can not be
effectively negotiated by the terms of the
contract or would result in substantially
increased liabilities for OP if OP were to
transfer svch obTigations to its subsidiary or
affiliate and to the extent that APPGen.Co be
made contractually responsible to OP for all
costs resulting from such generation related
liabilities. In order to facilitate verification of
these obligations, OP shall identify such by
October 31, 2013.

(d) OP shall ensure that all new contracttial
obligations have a successor-in-interest clause
that transfers all of OP's responsibilities and
obligations under such contracts and relieves
OP from any performance or liability under the
contracts upon the transfer of the generaiing
assets to its subsidiary or affiliate.

(e) The above provisions do not restrict OP's
ability to receive and pass through to the
subsidiary or affiliate that owns the generating
assets equity contributions from its parent that
are in support of the generating assets, nor do
they restrict OP's ability to receive dividends
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from the subsidiary or affiliate that owrLs the
generating assets and pass through such
dividends to its parent.

{f) Generatiori-reiated costs associated with
implementing corporate separation shall not be
recoverable from {QP customers,

(g) Any subsidiary or affiliate of OP to wlizch
generating assets are transferred shall not use
or rely upon the ratings from credit rating
agencies for OP. If such subsidiary or affiliate
currently does not mai.tltain separate ratings
from the credit rating agencies, then upon
transfer of any of the generating assets, it shall
either seek to establish such ratings or shall tie
its credit ratings to AEP as soort as practicable
but no later than six months following such
transfer.

(h) Further, in the modified ESP 2 Opiri.on and
Order the Couunxssion found:

Despite the Staff's recoznmendation,
the Commission approves AEP-
Ohio`s requests to retain the
poll.ution control bonds contingent
upon a filing with the Corramission
demonstrating that AEP-Ohio
ratepayers have not and will not
inrur any costs associated urith the
cost of servicing the associated debt.
More specifically, AEP-Ohio
ratepayers shall be held harmless
for the cost of the pollution control
bonds, as well as any other
generation, or generation related
debt or inter-company notes
retained by AII:P-C7hio.

Consistent with the Corrunission directives in the modified
ESP 2 Order, and as OP recognizes in its application for
rehearing of the modified ESP 2 Chder, the Commission

-17-
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believes the Company could achieve the Commission's
ciirective by utilizing an intercornpany note between OP and
AEPGenC:o wherein OF could retain the PCRB as OP
requests and yet require AEPGenCo to provide to OP
amounts sufficient to pay pri.ncipai and interest on the
PCRB.

The Comnussion is also aware that in the pending
securitization application filed in Case No. 12-1969-EL-A`I'S,
OP has reiterated its original request to either perrnanently
retain the PCRB maturing after corporate separation or to
transfer those bonds only when there is no defeasance
costs." The Conunission reiterates its directive in' the
modified ESP 2 Order that PCRB maturing post corporate
separation shall not be a cost recoverable, directly or
indirectly, from OP distribution ratepayers. Therefore, the
CoLnmission will not pern-tit OP to fund the defeasance costs
of the PCRB with proceeds from the securitized bonds that
are the subject of its application in Case No.12-19b9-EL-ATS.
The Comrnission believes the Company could achieve the
Conurussiori s directive by utilizing an intercompany note
between OP and AEPGenCo wherein OP could retain the
PCRB as OP requests and yet require APPOenCo to prcyvide
to OP amounts sufficient to pay principal and interest on the
PCIti3.

REPAs

(33) FES asks the Corrunfssion to treat the RFPAs similarly such
that either all the REPAs stay with OP or they should be
trartisferred with the generation assets,

(34) OP responds, as the Company explained in its application,
that transfer of the REPAs does not require Commission
approval or need to be part of a corporate separation plan or
amendment. Further, the Company emphasizes that it is not
"cherry picking" the REPAs to be retained or transferred but
would retain all of the existing RF.,PAs.

(35) The Conzrnission recognizes and approves, to the extent that
it is necessary, OP`s request to retain the existing REPAs

il Ohio Power Reply Comments at 5-6.
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ORDJERED, That a copy of tlv.s finding and order be served upon all parties and
other interested persoizs of record in this case.

THE PUBLIC UTIL.ITIES COMMISSION OF OHIO

Toctcl . Sni hJ.er, Chairman

-7 r 1

Steven D. i.esser ^ Andre T. Parter

Clieryl - Roberto Lynn ^Iaby

GNS/dah

Entered in the Journal

pq` 17 20t2

Barcy F. IvfGNea!
Secretary
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