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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The }
Dayton Power and Light Company for } Case No.12-426-EL-SSO
Approval of its Electric Security Plan. }

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tarzffs.

^
j Case No. 12-427-EL-ATA

)

In the ivlatter of the Application of The ^
Dayton Power and Light Cornpany for ) Case No.12-428-EL-AAM
Approvai of Certain Accountin,g )
Authority. ^

In tlae Matter of the Application of The
Dayton. Power and Light Cornpany for
IVaiver of Certain Commission Rules.

}
) Case No.12-429-EL-W-VR

)

In the Matter of the Application of The }
Dayton Power and Light Company to } Case No.12-6?2-EL-RDR
Establish Tariff Riders. ^

OPINION AND ORDER

The Commission, considering the above-entitled applications, arid the record in
these proceedings, hereby issues its opinion and order in these matters.

APPEARANCES:

Faruki, Ireland & Cox, PLL, by Charles J. Faruki and Jeffrey S. Sharkey,
500 Courthouse Plaza, S.W., '10 Ludlow Street, Dayton, Ohio-45402, and Judi L. Sobecki,
1065Woradman Dxive, Dayton, 0h7o 45432, on behalf of `I'he Dayton Power and Light
Company.

Mike DeWine, Ohio Attorney General, by William Wright, Section Chief, and
Thomas W. McNamee, Werner L, Margard III, and Devin D. Parram, Assistant Attorneys
General, 180 East Broad Street, Columbus, Ohio 43215, on behaif of the staff of the Public
Utilities Comrni.ssion of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Maureen R. Grady,
Edmund Berger, and Melissa R. Yost, Assistant Consumers' Counsel, 10 West Broad
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Street, Suite 1800, Columbus, Ohio 43215, on behalf of the residential customers of
The Dayton Power and Light Con-ipany.

McNees, Wallace &Nurl.ck, LLC, by Samuel C. Randazzo, Frank P, Darr, Joseph E.
Oliker, and Matthew R. Pritchard, 21 East State Street, Suite 1700, Columbus, Ohio 43215,
on behalf of Industrial Energy dJsers-Qhio.

Calfee, Halter & Griswold, LLP, by James F. Lang, 1400 KeyBank Center,
800 Superior Avenue, Cleveland, Ohio 44114, and N. Trevor Alexander, 1100 Fi.fth Third.
Center, 21 East State Street, Columbus, Ohio 43215; Mark A_ Hayden and Scott Casto,
76 South Main Street, Akron, Ohio 44308, on behalf of FirstEnergy Service Corporation.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Gretchen L.
Petrucci, 52 East Gay Street, Calumbus, Ohio 43216-1008, on behalf of Exelon Generation
Company, LLC, Constellation NewEnergy, Inc., and Retail Energy Supply Association.

Krieg DeVault, LLP, by Steven ?VL Sherrnan and Joshua D. Hague, One Indiana
Square, Suite 2800, Indianapolis, Indiana 46204, on behalf of Wal-Mart Stores East, LP,
and Sam's East, Inc.

C:hristensen Law Office, LLC, Mary W. Christensen, 8760 Orion Place, Suite 300,
Columbus, Ohio 43240, on behalf of People Working Cooperatively, Inc.

Boohm, Kurtz & Lowry, -by David F. Boehm and Jody Kyler-Cohrn, 36 East Seventh
Street, Suite 151O, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Carpenter, Lipps & Leland, LLP, by Kimberly W. Pojko, Mallory Mohler, and
Joel E. Sechler, 280 Plaza, Suite 1300, 280 North High Street, Columbus, Ohio 43215, on
behalf of SolarVision, LLC.

Ice Miller, LLP, by Christopher L. Miller and Chris Michael, 25 )0 West Street,
Suite 700, Columbus, Ohio 43215, on behalf of the City of Dayton, fJbio.

Trent A. Dougherty and Cathryn N. Loucas, Ohio Environmental Council,
1207 Grandvzew Avenue, Suite 201, Columbus, Qhio 43212, on behalf of the Ohio
Environmental Council.

Whitt Sturtevant, LLP, by Mark A. Whitt, Andrew J. Campbell, and Gregory L.
Williams, The Keybank Building, 88 East Broad Street, Suite 1590, Columbus, Ohio 43215,
on behalf of Iziterstate Gas Supply, Inc.
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Taft, Stettinius & Hollister, L.LP, by Zachary D. Kravitz and. Mark S. Yurick,
65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of the Kroger Company.

Bricker & Eckler, LLP, by 'F`homas J. Obrien, 100 South Th"rrd Street, Columbus,
Ohio 43215-4291; Richard L. Sites, 155 East Broad Street, 15th Floor, Col-urnbus, Qhia
43215, on behalf of the Ohio Hospital Association.

Bricker & Eckler, LLP, by J. Thomas Siwo and Matthew W. Warnock, 100 South
Third Street, Columbus, Ohio 43215-4291, on behalf of OMA Energy Group.

'Eberly McMahon, LLC, by Robert L. McMahon, 2321 Kemper Lane, Suite 1011,
Cincinnati, Ohio 45206, on behalf of Duke Energy Ohio.

Thompson Hine, LLP, by Stephanie M. Chmiel and Mic:hael L. D'zllard, Jr.,
41 South High Street, Suite 1700, Calumbus, Ohio 43215, on behaff of Border Energy
Electric Services.

Gregory J, Poulos, 471 East Broad Street, Columbus, Ohio 43215, on behalf of
EnerNOC, Inc.

Joseph M. Clark and Jennifer Lause, 21 East State Street, Suite 1900, Columbus,
Ohio 43215, on behalf of Direct Energy Services, LLC, and Direct Energy Business, LLC.

Matthew J. Sattercvhite and Steven T. Nourse, One Riverside Plaza, Columbus,
Ohio 43215-2373, on behalf of Ohio Power Company.

Ellis Jacobs, Advocates for Basic Legal Equality, 333 West Fz.rst Street, Suite 500,
Dayton, Ohio 45402, on behalf of the Edgemont Neyghborhood. Coalition of Dayton.

Major Christopher C. Thompson, USAF Utility Law Field Support Center,
139 Barnes Drive, Suite 1, Tyndall Air Force Base, Florida 32403-5317, on behalf of
Federal Executive Agencies.

M. Anthony Long, 24000 Honda Parkway, Marysville, Ohio 43040, on behalf of
Honda of America Manufacturing, Inc.

Colleen L. Mooney, 231 West Lixna Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable Energy.

Jeanne W. Kingery, 155 East Broad Street, 21st Floor, Columbus, 0hio 43215;
Thompson Hine, LLC, by Philip B. Sineneng, 41 South High Street, Suite 1700, Columbus,
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Ohio 43215, on behalf of Duke Energy Sales, LLC, and Duke Energy Commercial Asset
Management, Inc.

OPINION:

I. HISTORY OF THE PROCEEDING

A. IV1RO Application

On March 30, 2012, The Dayton Power and Light Company (DP&L or Company)
filed an application for a standard service offer (SSO) pursuailt to Section 4928.141,
Revised Code. The appl°zcation was for approval of a market rate offer (MRO) in
accordance with Section 4928.142, Revised. Code. As filed, the MRO would have
commenced on January 1, 2013, at the scheduled end of DP&L`s existing electric security
plan (ESP). On September 7, 2012, DP&L filed a notice of withdrawal of its MRO
application.

B. ESP Application

On October 5, 201-2, DP&L filed a secon.d application for an SSO pursuant to
Section 4928.141, Revised Code. This second application was for approval of an ESP in
accordance with Section. 4928.143, Revised Code. As filed, the ESP would have
coxnmenced on January 1,2013.

C. Revised. ESP Applzcafzon

On December 12, 2012, DP&L filed a revised application for arn SSO pursuant to
Section 4928.141, Revised Code. The revised application was for approval of a revised
ESI' in accordance with Section 4928.143, Revised Code. DP&L's revised ESP application
was filed to correct errors discovered in the initial E SP application. The errors included
revenues/load expense errors, a fuel rider rate error, a property tax error, and a
competitive bidding process (CBP) auction price error. The revised ESP application is the
proposed ESP application presently before the Comrni.ssion and addressed by this Order.

D. Sumrnarv of the Hearings

1. Local Public Hearings-----^

Two local public hearings were held in order to allow DP&L customers the
opportunity to express their opinions regarding the issues raised within the application.
The first local public hearing was held in Dayton, Ohio, on January 29, 2013, at 1:00 p.m.
At the first local public hearing, four witnesses offered testimony on DP&L's ESi'

DP&L Appx. 4
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application. The second local public hearing was held in Dayton, Ohio, on January 29,
2013, a.t 6:00 p.m. At the second local public hearing, two witnesses offered testimony on
DP&L's ESP application. In addition to the pizblic testimony, numerous letters were filed
in the docket regarding DP&L's proposed application.

At the local public h.earings and in the letters filed in the docket, numerous
witnesses testified in support of I7P&.L and its application. Specifically, many witnesses
praised DP&L's community pa:r^.-nerships, charitable contributions to community groups
and non-profit organizations, and promotion of economic development in the region.
However, numerous witnesses also testified in opposition to DP&L's ESP application.
Specifically, many witnesses disputed DP&L's need to raise rates during a time of
economic hardship, its i-teed to raise rates in lieu of downsizing or cutting back in other
areas, and the impact that a rate increase would have on electric reliability.

2. Evidentiary Hearing

The following parties were granted intervention in the proceedings: I.ndustrial
Energy Users-Ohio (IEU-Ohio), OMA Energy Group (OMA), Honda of America
ilttanufacturing, Inc. (Honda), Duke Energy Retail, Duke Energy Contrnercial Asset
Management, Duke Energy Ohio, Inc. (collectively, Duke), FirstEnergy Solutions Corp.
(FES), AEP Retail Energy Partners, LLC, (AEP Retail), ®hio Energy Group (OEG), the
Ohio Hospita.7. Association (OHA), the Kroger Company (Kroger), CJlaio Partners for
Affordable Energy (OPAE), EnerNQC, Inc., the Ohio Consumers' Counsel (OCC),
Interstate Gas Supplv, Inc. (IGS), the Citv of Davton (City of Dayton), Retail Energy
Supply .Associati-on (RESA), the Ohio Environmontal Council (OEC), Wal-Mart Stores
East, LP, Sam's East, Inc. (collectively, Wal-Mart), Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood Coalition, Border Energy Electric
Services, Inc., Exelon Generation Company, LLC, Exelon Energy Company, Inc.,
Constellation Energy Commodities Group, Inc., Constellation NewEnergy, Inc.
(collectively, Constellation), Ohio Power Company, SalarVision, LLC (Solarjlision),
Counci.I of Smaller Enterprises, Border Enorgy Electric Services, Inc., Federal Executive
Agencies (FEA), and People Working Cooperatively, Inc.

The evidentiary hearing for DP&L's proposed. ESP application commenced on
Nlarch 18, 2013. At the .hearing, 11 witnesses offered testimony on behalf of DP&L,
10 witnesses offered testimony on behalf of Staff, and 23 witnesses offered testimony on
behalf of various intervenors to the case. In addition, DP&L offered three witnesses on
rebu.ttal.. The evidentiary hearing concluded on April 3, 2013). Initial briefs an:d reply
briefs were filed on May 20, 2013, and June 5, 2013, respectivelv.

DP&L Appx. 5
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E. Procedural Matters

1. IEU-O1zio M:otion to Take Administrative Notice or to Reo.. ep n the
Proceeding or to Supplement the Record

-6-

On May 20, 2013; IEU-Ohio filed a motion to take admini.strative notice or to
reopen the proceeding or to supplement the record. IEU-Ohio filed a memorandum in
support with an exhibit that IEU-Ohio contends should be admitted into the record. The
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor
day presentation. IEU-Ohio believes that the investor day presentation is relevant to
DP&L's financial integrity, specifically with regards to the service stability rid.er (SSR)
and switching tracker (ST), as well as to DP&L's ability to refinance ].ong-terzn debt.
IEU-Ohio contends that the investor day presentation has been made public on the AES
website and it contains informatifln that AES has held out to the investment communitv
as being reliable. Furthermore, at the txn.r.e of hearing, the information contained in the
investor day presentation was not available and couId not ha.ve, with reasonable
diligence, been presented during the hearing..

On May 28, 2013, DP&L filed a memorandum in opposition to IEU-Ohio's motion.
DP&L asserts that the investor day presentation should not be admitted into the record
because it NrTas not timely prepared or discovered. -DI.'&L claiyns that in other
Commission proceedings, the Commission has xzzted that it would be improper to take
administrative notice or otherwise consider information offered late in a proceeding and
that ira every case there is, at some point, a reasonable cut-off for the Commission to
confine its analysis to the data that is already reflected in the record. In Re QhiO Power
Cornpany, Case No.1(1-501-EL-F®R., Opinion and Order (January 9, 2013) at 27-29.

The Commission notes that the Supreme Court of Ohio has held that there is
neither an absolute right for nor a prohibition against the Commission's taking
adxninistrative not°rce of facts outside the record in a case. 1n.stead., each case should be
resolved on its facts. The Court further held that the Commission may take
a:dministrative notice of facts if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not prejudiced by its introduction.
Canton Storage arz.d Transfer Co v. Pub. Utit. Cnarttn., 72 Ohio St.3d 8, 647 N.E.2d 136 (1995).
IEU-Ohzo's motion to take administrative notice would have the Conuni.ssion review
information that was not presented at hearing and has not been admitted into the record.
No witness has sponsored the exhibit and no party has had an opportunity to
cross-examine a sponsoring witness. DP&L's oi^iy opportunity to prepare and respond
to the evidence was through its m.erno.r.andum in opposition to IEU-Ohio's motion.
Furthermore, the Court's decision indicates that the Conunission has the discretion to
determine whether to take administrative notice of facts outside the record. In this
instance, the Commission finds that IEU-Ohio's motion should be denied.

DP&L Appx. 6
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2. Requests for Review of Procedural TZ_ ulin^s

a. IEU-Qluo Motions to Strike

-7-

fEU-0hio asserts that motions to strike the testimonies of witnesses Chambers and
Mahmud should have been granted. IEU-Ohio contends that its motion to strike the
testimony of w-ztness Chambers should have been granted because w-itness Chambers
created financial projections based upon a spreadsheet titled "CLJ Second Revised
Exhibits urith DETAIL - incremental switching." The financial projections based upon
the spreadsheet were admitted at hearing as Exhibits WJC-3 and ^hTJC-5. IEU-Ohio
moved to strike the exhibits ai°id any portion of witness Chambers' testinlony that relied
on those exhibits (Tr. Vol. II at 423-427). At hearing, the attorney examiners initially took
IEU-CJhio's motion to strike under advisement and, subsequently denied IEU-Ohio's
motion (Tr. Vol. III at 593). IE^..r-C?I-do later moved to strike the testim_ony of witness
?Vlahmud for relying on. Vv'JC-3. At hearing, the attorney examiner also denied that
rnotion to strike. (Tr. Vol. IV at 1.037-1038). IELT-Ohio claims that the attorney examiners'
rulings were in error based upon C7hio Rule of Evidence 703. Ohio Rule of Evidence 703
requires tllafi facts or data in the particular case upon which an expert bases an opinion_ or
inference may be those perceived by the expert or admitted in evidence at the hearing.
IEU-Ohio argues that witness Chambers used a spreadsheet that contained the facts or
data that he relied upon, but that in th,zs case the spreadsheet was neither perceived by
witness Chambers nor admitted into evidence at the heari-ng. The spreadsheet was
actually created by witness Jackson, but IEU-Ohio asserts that DP&L failed to sponsor or
move the facts or data contained in the spreadsheet into evidence during his testimony.
Next, IE'CJ-tQhio avers that the spreadsheet is hearsay because it is an out-of-court
statement made by witness Jackson being offered by witness Chambers for the truth of
the matter asserted. Finally, IEU-0hio contends that expert testimony must be based
upon reliable scientific, technical, or other specialized information, and the spreadsheet is
not reliable: In total, the motions to strike made by IEU-Ohio include DP&L Ex. 4A,
WJC-3, and WJC-5.

DP&L c.laim5 that IEt..J-0hio`s motions to strike were properly denied. First,
DPBrL indicates that Ohio Rule of Evidence 103(A) states that error may not be
predicated upon a ruling which adrruts or excludes evidence unless a substantial right of

the party is affected. DP&L avers that IEU-Ohio failed to indicate or demonstrate that a
substantial right has been affected. Furthermore, DP&L contends that IEU-Ohio was
granted the opportunity to recall the witness and IEU-Ohio failed to avail itself of the
opportunity to further question the witness. Second, DP&L asserts that IEU-Ohio failed

to appropriately apply C)hio Rule of Evidence 703. Ohio Rule of Evidence 703 states that
the facts or data in the case upon which the expert bases an opinion or inference may be
those perceived by the expert or admitted in evidence at the hearing. DP&L posits that
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IEU-Ohio made the improper argument th:a. DP&L witness Chambers did not perceive
the information because he did not create or verify the information. According to DP&L,
a witness may perceive information without creating or verifying it. Third, DP&L
contends that sufficient discovery was offered and taken in this case, and that it would be
unduly burdez-►.some for all supporting data to be filed with the Commission. DP&L
claims that, in a Comzni.ssion proceeding of this scope, a reasonable line must be drawn
between sufficient discovery and undue burden, and the attorney examiners drew a
reasonable line. Fourth, DP&.L notes that Ohio Rules of Evidence do not apply in
Commission proceedings. Greater Cleveland Welfare Rights Organization, Inc. v. I'tib. Util.
Colram'n, 2 0hio St3d 62, fi8, 4-42 N.E.2d 1288(1982).

The Comniission affirms the attorney examiners' ruling denying IEU-Ohio's
motion.s to strike. The Commission first notes that while it is not strictly bound by the
Ohio Rules of Evidence, the Comn-dssion seeks to maintain consistency with the Ohio
Rules of Evidence to the extent practicable. Greater Cleveland, 2 Ohio St.3d 62, 68, 442
N.E.2d 1288 (1982). In this instance, we believe the attorney exami.ners` ruling was
consistent w-zth the C'Jhio Rules of Evidence and Commission practice. In this case, DP&L
witness Jackson created a spreadsheet using underlying data, titled the spreadsheet "CLJ
Second Revised Exhibits with DETAIL - incremental switching," and then referenced the
spreadsheet in his testimony. Other witnesses then used the same data for the purposes
of using the data as a constant to compare with their own calculations and projections.

The Corruni:ssr`on notes that, in this proceedi:ng, parties had a full and fair
opportunity to conduct discovery of all facts relied upon by the witnesses who presented
testimony at the hearing, and the spreadsheet_ at issue was disclosed in discovery
(Tr. Vol_ III at 592-393). Further, the witnesses disclosed the data in their pre-filed
testimony and provided- notice that they had used it. In addition, in order to avoid any
prejudice to any party adversely affected by the ruling, the attorney exarniners provided
parties the opportunity to recall DP&L witness Jackson and cross-examine him on the
contents of the spreadsheet (Tr. Vol. III at 593). No party availed itself of the opportunity
to recal3 the witness to conduct further cross-exainination regarding the spreadsheet and
data.

b. IEU-Ohio's Matiom to Compel

IEU-Ohio also seeks review of the attorney examiners' ruling denying the motions
to compel made at hearing. IEU-Ohio argues that the attorney examiners should have
granted the motions to compel DP&L to disclose information regarding DP&L's ability to
increase its revenue through increases in distribution or transmission rates. IEU-Ohio
contends that the attorney examiners improperly ruled that DP&L's responsive studies
regarding its ability to increase its revenue were protected by the attorney-client privilege

DP&L Appx. 8
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and work-product doctrine. Furthermore, IEU-Ohio claims that the attorney examiners
also improperly ruled that DP&L's claim of privilege had not been voluntarily waived.

DP&L asserts that the analysis of DP&.L°s ability to increase its revenue through
increases in distribution or transmission rates was conducted at the request of legal
counsel and was provided to counsel so that it could provide legal advice to DP&L
regarding the potential filing of distribution and transmission rate cases. DP&I. believes
that this makes the requested information privileged. DP&L further contends that it did
not waive the privilege by providing a witness to testify on the same subject matter.
DP&L argues that prov:ding testimony on the same subject matter is not the same as
voluntarily cliselosing the confidential or privileged: communications. Furthermore, the
analyses of distribution and l:ransmissi.on rates were prepared in anticipation of
litigation, specifically in anticipation of yet to be filed distribution and transYni.ssi:on rate
cases. DP&L avers that this makes the analyses protected under the work product
doctrine,

The Commissiozz affirms the attorney examiners' rulings denying IEU-Ohio's
motions to coinpel. We find that DP&L's analyses contained information protected by
the attorney-client privilege and the work-product doctrine. The attorney examiners also
properly ruled that DP&L. had not voluntarily waived privilege and confidentiality by
providing witness testimony on distribution and transmission rates. To waive privilege
or confidentXality, the witness would have to do more than reveal the existence of the
analyses and testify on the same subject matter. The attorney client privilege is a
statutory privilege and can ordy be waived if the client expressly consents or voluntarily
testifies to the comrnunications. Jackson v. Greger, 110 Ohio- St. 3d 488, 2006-Ohio-496$,
854 N.E.2d 487. Irn this case, the witness testified on the same subject matter but did not
expressly consent or voluntarily testif'y to the com.munications at issue. Further, the
communications are protected under the work-product doctrine. Discovery of
documents prepared in anticipation of litigation w-%ll be compelled for disclosure only
upon a showing of good cause. Good cause requires a demonstration of need for the
materials, which means a showing that the materials or information tl-iey contain are
relevant or otherwise u-navailabl.e. Civ. R. 26(B)(3); Jackson v. Greger, 2006-C)hio-4968, 854
N.E,2d 487. IEU-Ohio failed to demonstrate good cause for discovery of the documents.
The Cornznission finds that the attorney examiners properly denied IEU-Ohio's motion to
compel. The information in this case is protected by the attorney-client privilege and the
work-product doctrine.
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I.T_ DISCUSSION

A. AI^'zcabIe Law

-1.0-

Chapter 4928, Revised Code, provides an integrated system of regulation in which
specific provisions are designed to advance state policies of ensuring access to adequate,
reliable, and reasonably priced electric sercr_ice in the context of signa.frcant econornic and
environmental challenges. In reviewing DP&L's application, the Com.mission is
cognizant of the challenges facing Ohioans and the electric industry and will be guided
by the poiicies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate Bil1221 (SB 221).

Section 492$.02, Peevised. Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable,
safe, efficient, nondiscriminatory, and reason:aEaly priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3) Ensure ciiversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not J.i,m.ited to, demand-side management (DSM), time-
differentiafed pricing, and implementation of advanced
metering infrastructure (AMI).

(5) Encourage cost-effective and efficient access to informa,tion
regarding the operation of the transmission and distribution
sy stems in order to promote both effective customer choice
and the development of performance standards and targets
for service quality.

(6) Emsure effective retail competition by avoiding
ant.icompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential enviroiun.en.tal mandates.
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(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not limited to, when
considering the ixrrplementation of any new advanced energy
or renewable energy resource.

-11-

In addition, SB 221 enacted Section 4928.141, Revised Code, ivhi.ch provides that
effective janua.ry 1, 2009, electric utilities must provide consumers with an SSO consistr:iig
of either a market rate offer (MRO) or an. ESP. The SSO is to serve as the electric utility's
default service.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Pursuant to
Section. 4928.143(B), Revised Code, an. ESP must include provisions relating to the supply
and pricing of generation- service. The ESP, according to Section 4928.1.43(B)(2), Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable
allowance for cerfain construction work in progress, an unavoidable surcharge for the
cost of certain new generation facilities, charges relating to certain subjects that have the
effect of stabilYz%ng or providing certainty regarding retail electric service, automatic
increases or decreases of components of the SSO price, provisions to allow securitization
of any phase-in of the SSO price,: provisions relating to transmission-related costs,
provisions related to distribution service, and provisions regarding economic
deveXop.rnent.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if -the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code.

B. Analvsis of the Application

DP&L proposes a five year f•JSI' with a blending plan that annually increases the
percentage of competitively acquired rates being incorporated into its SSO rates. Dl'&L
also proposes six new rates to implement the ESP blending plan. First, DP&L proposes a
new competitive bid (CB) rate that it will charge customers for the portion of the SSO
load that is procured throtigh the auction process. Second, DP&L proposes a
Competitive Bid True-Up (CBT) Rider that will true-up the actual costs of energy,
capacity, and market-based Transmission Cost Recovery Rider (TCRR) costs with the
revenues collected from customers for those costs. Third, DP&L proposes a
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non-bypassabte service stability rider (SSR) for DP&L to be able to provide stable and
reliable electric service. Fouxth, DP&L proposes a reconciliation rider (RR) to recover
costs of conducting a competitive bidding process (CBP), the costs of implementing
competitive retail enhancements, and any remaining over or under-coIlection in the true
up trackers rem.axn.ing at the end of the blending period. Fifth, DP&L proposes a
switching tracker (S"I) that would defer for later recovery from customers the difference
between the level of switching experienced as of August 30, 2012, and the actual level of
switching during the ESP term. Sixth, DP&L proposes an Alternative Fnergy Rider -
Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred from
building and operating the Yankee Solar Generating Facility (Yankee). (DP&L px. 9 at 9-
11.)

DP&L proposes four changes to rates to implement the ESP blending plan. First,
DP&L proposes to split the TCRR into bypassable and nonbypassable rates. Second,
DP&L proposes to merge the :Envirorunental Investrn.ent Rider (EZR) into base generation
rates. Third, DP&L proposes to phase-out the maximum charge provisions contained in
DP&L's- current generation tariffs. Fourth, DP&L proposes to move from its current fuel
methodology to a system average cost methodology. (DP&L Ex. 9 at 10.)

1. ESP Term, Co^etitiye Bid Process andIVlaster. Supply Agreeznent

DP&L proposes a five year ESP term, with annual blending percentages of
10 percent, 40 percent, 70 percent, and 100 percent, respectively. DP&L, contends that it
needs the five year ESP term to maintain its financial integrity and that a five year ESP
term will mitigate DP&.L`s need for an increased SSR arstount. (DP&L Ex. 8 at 2-3; DP&I_,
Ex. } at 9; DP&L Ex. 1 at 10_) DP&L witness Jackson indicated that the five year ESP term
is critical for DP&L to have the necessary cash flows needed to separate its generation
assets by December 31, 2017 (DP&I, Ex. 16 at 7). DP&L chose Charles River Associates
(CRA) to conduct the CBP auction due to CRA's experience with the Cornnnlssion in
administering and conducting structured procurement auctions for other Ohio utilities
(DP&L Ex. 9 at 18).

DP&L argues that its ESP term should be authorized and that a nnore rapid move
to market-based rates should be denied. DP&L contends that Section 4928.143, Revised
Code, does not provide for the authorrzation of the irrtplexnentation of competitive
bidding, and especially not at rates more rapid than DP&L proposes. DP&L then notes
that the Corrrnmssion is batrnd by statute and has only the juxisd'zct:•ion f,f;zven to it.
Cotumbus S. Pnu>er Co. v. I'ub. (.It.ils. Ccamrn`n, 67 Ohio St. 3d 535, 537, 620 N.E.2d 835
(1993)(per cu.riam). DP&L asserts that it could lose significant revenue if it were to move
to market-based rates more rapidly or immediately implement 1{}0 percent competitive
bidding. Furthermore, DP&L witness Jackson testified that DP&L may not be capable of
providing safe and reliable service if it were to implement 100 percent cornpetitive
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bidding immediately. DP&L claim s that it could not iminediately implement 100 percent
competitive bidding because it would have to structurally separate, and structural
separation is precluded by a trust indenture and a first and refunding mortgage on
DP&L's long-term debt (DP&L Ex. 16A at 2-5; Tr. Vol. I at 149-150; Tr. Vol. III at 694-695).
DP&L witness Jackson testified DP&L's first and refunding mortgage creates a lien on all
of the assets (transmission, distri.bution, and generation) of DP&L for the purposes of
securiztg approximately $884 million of secured bonds. DP&L witness Jackson, then
stated that divestment could not take place until the first and refunding mortgage is
either defeased or amended. Defeasement would require the secured bonds be called,
and the earliest they could be called is September 1, 2016. As for amending the bonds,
DP&L witness Jackson indicated that the bonds could be anien-ded to release the
generation assets but it would require existing bondholders to willingly consent to
release of the generation assets from the mortgage. DP&L witness Jackson indicated that
both scenarios present sigi-tificant financial risk to D&L. (DP&L Ex. 16 at 2-5.) DP&L
points out that intervenors conceded that they did no analysis of whether DP&L could
structurally separate and divest its generation assets. (Tr. Vol. VII at 1637-1639; Tr. Vol.
IX at 2400-2401.)

DP&L also claims that the load from reasonable arrangement customers and
special contract customers should be excluded from the CBP. First, DP&L contends that
the reasanable arrangements and special contracts have been approved by the
Cornxnission and the contracts may not even permit DP&L to include the load in the CBP.
Second, DP&L witness Seger-Lawson claimed that customers served through a
reasonable arrangement or special contract are not actually SSO customers because they
are being served pursuant to - the reasonable- arrangm-nent or special contract. DP&L
contends that this xnakes their load ineligible for the CBP. (T'r. Vol. V at 1414-1415, 1:47-8-
1419.)-

FES, OCC, Duke Energy Retail, and CortsteIlation assert that DP&1., should make a
more rapid transition to market ra-tes to take advantage of historically low market prices.
FES, OCC, and: Duke Energy Retail posit that DP&L's ESP should immediately be
100 percent con-rpetitively bid to take full advantage of low market prices. FES witness
Noewer stated that there is no reason that DP&L could not immediately irnplement a
fully market-based SSC?. She also stated that if, in the first year of the ESP plan, the
Commission approves a CBP for 100 percent of DP&L's load, it would create significant
value for DP&L's customers and allow them to take full advantage of the current low
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Constellation witness Fein
recommended that DP&L should move to 100 percent competitive bidding beginning in
June of 2015. Constellation contends that the ESP blending percentages be 35 percent,
85 percent, a.nd 100 percent, respectively. (Constellation Ex. 1. at 10.)
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To facilitate the immediate move to 100 percent competitive bidding, intervenors
argue that DP&L should immediately structurally separate. Constellation witness Fein
opined that DP&L has offered no valid justification for delaying the transition to fully
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer
alleged that DP&L has not provided a compelling reason why its generation assets could
not be transferred out of the EDU before DP&L's proposed date of December 31, 2017.
F'ES witness Noewer then recoxn.rnended that DP&L should be required to structurally
separate as soon as possible. (FES Ex. 17 at 9-70.) FES and intervenors contend that this
would eliminate L.?P&L's financial integrity problems because DP&L's distribution and
trari.sn-dssion businesses could provide stable and reliable distribution and transmission
service wh:ife earning a reasonable regulated rate of retum.

FES claims that extending the ESP term only perxnits DP&L to collect an SSR and
other charges for the purpose of supporting its competitive generation business. FES
witness Noewer alleged that, by ordering DP&L to structurally separate, the Com.m:l:ssion
would eliminate any financial integrity problems affecting the regulated distribution and
transmission businesses, Thus, FES contendg that structural separation wouid eliminate
the need to collect the SSR and other charges. (FES Ex. 14 at 32.)

FES and Constellation assert that DP&L should not be permitted to bid into its
own auction until it completes structural separation. FES witness Noewer recommended
that, if DP&L's ESP is not rejected by the Commission, the ESP should be modified to
prohibit DP&L and its related entities from biddiz-ig into Ohio SSO auctions until
corporate separation has taken place and DP&L is not receiving any generation-related
charges. (FES -Ex. 17 at 5.) Furthermore, FES witness Lesser testified that zf DP&L is
allowed to bid into the auctions it could have the effect of redu.cing participation in the
auction and raising the ultimate price paid by SSO custom ers. (FES Ex. 14 at 80.)
Constellation witness Fein recommended that neither DP&L nor any of its affiliates
should be eligible to participate in the CBP until DP&L achieves full structural
separation: (Const. Ex. 1 at 6.)

FES and Constellation aver that DP&L's reasonable arrangements and special
contracts should be included in the CBP. FES witness Noewer noted that the difference
between the SSO price and the reasonable arrangement price is covered by custorn.ers,
therefore decreasing the difference between the two prices would ease the burden on
customers. Moreover, FES witness Noewer claimed that including the load in the CBP
makes the auction product more attractive to potential bxddexs and benefits all
customers. (FES Ex. 17 at 1.3-14.) Constellation witness Fein opined that including
special contract and reasonable arrangement load in the CBP auction would send a
market signal that the days of special contracts are over in Ohio. Constellation also
proffered that excluding the load would isolate that portion of the load from the
reduction in energy prices anticipated by the CBP, which would miss the opportunity to
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lower the economic development rider costs paid by all custonzers. (FES Ex.1.7 at 13-14;
Const. Ex. I at 13.)

Constellation recommends on brief that DP&L should be required to use a
Master Supply Agreement (MSAA,) that is consistent with or improves upon the ones
adopted for other Ohio utx-lities. Specifically, Constellation argues that Network
Integration Transmission Service (NITS) charges should be excluded from the auction
product, independent credit requirements should be removed, a weekly settlement
process should be implemented, and any compulsory notional quantity language should
be eliminated. Constellation witness Fein testi:.fied that DP&L should be required to
revise its IVI,SA in order to make it more consistent with industry-standard agreements for
ivhoiesale supply, and to provide greater clarity with respect to its terms (Constellation
Ex. 1 at 20-22, 23-30}.

Staff recommends that the Commission approve a three year ESP term. Staff
witness Choueiki testified that a three- year ESP term is beneficial because the quality of
information for years four and five of a five year ESP is insufficient to warrant
comnxitting ratepayer dollars to DP&L for those years (Staff Ex. 10 at 5}, Staff witness
Choueiki further stated that a three year ESP term is beneficial because market rates are
volatile, projections of capital expenditures are unrelxable, projections of shopping are
unreliable, and the future financial integrity of the Company is unpredictable (Staff Ex,
10 at 9). A three-year ESP also provides a faster trallsition to market than either an MRO
or DP&L's proposed ESP.

The Commission finds-t.hat DP&L's ESP shouid be approv-ed for a term.beginni.ng
January 1, 2:014, and terminating December 31, 2016. We agree with the parties that CBP-
based prices should be implemented during this ESP, We find that the annual blending
percentages of the CBP auction rate shall be 10 percent for the period Jarzuary 1, 2014, to
December 31, 201.4; 40 percent for the period January 1, 2015, to December 31, 2015; and
70 percent for the period January 1, 2016, to December 31, 2016. The Commission finds
that this schedule for DP&L to implement full CBP procurement will move DP&L rates
to market while granting DP&L sufficient time to refinance its long term debt to facilitate
the divestment of the Company's generation assets. "I'he Comridssion notes that DP&L
witn.ess Jackson demonstrated that DP&L could not divest its generation assets before
September 1, 2016. DP&L witness Jackson testified that defeasement and release of the
first and refunding mortgage would be the only two options to divest sooner than
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and
refunding rnortgage present significant financial risk to DP&L. DP&L witness Jackson
indicated that, even if DP&L could defease or amend its first and refunding ira.ortgage,
DP&L would have to rnaintain or refinance all $884 million of indebtedness at the
regulated business, call a portion of this indebtedness and repay it w-ith cash, or call a
portion of the indebtedness and refinance it with proceeds raised by the ziew unregulated
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business (DP&L Ex. 16 at 4). k-Iowever, the Commission also believes that DP&L, has
failed to demonstrate that it necessarily cannot divest its generation assets sooner than
December 31, 2017. Therefore, the ESP term will end on December 31, 2016, and the
Commission expects DP&L to file a generation divestment plan, that divests all of its
gerteration assets by that date. We also note that the ESP term to implement full CBP
procurement proceeds more quickly than provided by Section 4928.142(D), Revised
Code.

A.ccord.ingly, the Conunission directs that, by November 1, 2013, DP&L should
conduct an auction for 10 tranches of a 36 month product commencing January 1, 2014.
By November 1, 2014, DP&L should conduct an auction for 30 tranches of a 24 month
product commencing January 1, 2015. By November 1, 2015, DP&L shou.Id conduct an
auction for 30 tranches of a 12 month product commencing Janua.ry 1, 2016. DP&L shall
file its application for a subsequent SSO, pursua:nt to Section 4928.141, Revised Code, by
March 1, 2016. If a subsequent SSO is not authorized by the Cornmission by November 1,
2016, DP&L shall procure, thxough the CBP auction process, 100 tranches of a fi.xll-
requirements product for a term that is not less than qu-arterly or more -than annually to
be deliverable on January 1, 2017, until a subsequent SSO is authorized.

The Conunission finds that DP&L's CBP and MSA should be approved, and that
the first auction for the CBP will be conducted by CRA. Consistent with our treatment of
other -utilities, affiliates and subsidiaries of DP&L shall be permitted to participate and
compete in the CBP auctions in the same fair and nondiscriminatory mariner as all other
participants. DP&I, shatl not give any competitive advantage to an affiliate or subsidiary
participating in the CBP auctions_ However, DP&I, itself shall not participate in the CBP
auctions, as we are persuaded by FES witness Lesser that this may chill participation in
the CBP auctions (FES Ex. -14 at 80).

CRA will select the winning bidder(s), but the Corcarnissron may reject the results
within 48 hours of the auction conclusion based upon a recommendation from the
independent auction manager or the Conunission's consultant that the auction violated
the CBP rules. The Commission will not establish a. starting price or opening bid price
cap. As with other elecfric utilities' CBP, the Conunission finds a load cap should apply
to each auction, with no one supplier being able to bid upon or be awarded more than
80 percent of the tranches in any one auction. Further, the CBP and the blending
percentages will cover DP&L's entire customer load; no customer load should be
excluded from the CBP, regardless of whether the customer's load is being served
pursuant to a reasonable arrangement or special contract. The Commission believes that
including DP&L's entire custotner load in the CBP will promote full development of
competitive rates and encourage participation in the auction. Finally, the Comnzission
notes that we reserve the right to modify and alter the load cap or any other feature of
the CBP process for future auctions as the Commission deems necessary based upon our
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con.tinuing review of the CBP process, irtcluding the reports on the auction provided to
the Cazsunission by the independent auction manager, the Commission's consultant,
DP&L, and Staff.

2. Service Stabilit,v Rider

DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code,
which would be assessed on all DP&L customers for the purpose of stabilizing and
providing certainty regarding retail electric service by maintaining DP&L's finaztcial
integrity. DP&L claims that its return on equity (ROE) is declining and that its d:eclining
ROE, as well as the corresponding threats to DP&L's financial integrity and ability to
provide safe az i.d reliable service, is being driven principally by three factors: increased
switching, d.eclining wholesale prices, and declining capacity prices (DP&L Ex. IA at 13,
'€'r. Vol. I at 135-136). DP&L witness Chambers testified that, due to these factors, the
Company would not be able to maintain its financiaS, integrity without the SSR (DP&I,
Ex. 4A at 45-47). DP&L avers tl.zat its financial integrity is compromised, and if it
becomes further compromised the generation, trannsmission, and distribution functio.ns of
DP&L wi1l not be capable of providing stable, safe, and reliable retail electric service.
Numerous DP&L witnesses stated that the proposed SSR amount is the miniia.2um that
DP&L would need to pxovide stable, safe, and reliable service. (DP&L Ex. 16A at 7-8;
DP&L Ex. 12 at 23; DP&L Ex. 4A at 54.)

A. Cornpliance w-ith Section 4928.143(B)(2){ci:}, Revised ^t^c1.e.

DP&L posits that, for a charge to be lawful under Secti-on 4928.14 S(B)(2)(d),
Revised Code, it must satisfy three criteria: it must be a term; condition, or charge; it
znust relate to limitations on custonreer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals;
and it must have the effect of stabilizing or providing certainty regarding retail electric
service. DP&L avers that the SSR is a charge that relates ta default service and
bypassabi[ity and has the effect of stabilizing or providing certainty regarding retail
electric service (DP&L Ex. 4A. at 53, DP&7:., Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A
at 8). First, DP&L alleges that it is essentially undisputed that the SSR is a term,
condition, or charge (DP&L Ex. 12 at 23; Tr. Vol. VI at 1463; Tr. Vol. VI€1 at 2053-2054;
Tr. Vol. X at 2600). Second, DP&L claixns that the SSR is relatod to default service and
bypassability. DP&L notes on brief that the SSR is siabstantialiy similar to AEI''s Rate
Stabilization Rider (RSR) approved by the CortunissiQn, ^njhich was found to relate to
default service and bypassabUiiy. In re C.ctix.nibus Southern Pouler Company and C7hic.Paaver
Company, Case No. 11-346-EL-SSO (AEP ESP Il Crzse) Ei-ttry on Rehearing (October 3,
2012) at 15. Further, DP&L contends that the SSR is related to bypassability because it is
a nonbypassable charge. Thus, DP&I., clai.ms tliat the second statutory criterion has been
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satisfied. Thi.rd, DP&I. contends that the SSR has the effect of stabilizing or providing
certaiarity regarding retail electric ser-vice. DP&L asserts that the SSR would provide the
same benefits as AEI's RSR because it would permit DP&L, to freeze non-fuel generation
rate increases, it would permit DP&L to conduct auctions to set its SSO rate, and it would
permit DP&L to have fixed SSO rates (DP&L Ex. 9 at 8-10; DP&L Ex. 13). Further, DP&L
contends that it needs the SSR so that it can continue to provide safe and reliable service
(DP&L Ex. 16A at 8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 53). DP&L avers that a charge
for DP&L to be able to provide stable, safe, and reliable service necessarily has the effect
of stabilizing and providing certainty regarding retail electric service. Without the SSR,
DP&L claims that it wQuld not be capable of providing stable, safe, and reliable service
(DP&L Ex. 4 at 54).

IEU-Ohio, OHA, OEG, C.7CC, and others claim on brief that the SSR is not
permitted under Section 4928.143(3)(2)(d), Revised Code. flCC witness Rose testified,
and numerous intervenors contend, that the SSR fails to satisfy Section 4928.143(B)(2)(d),
Revised Code (OCC Ex. 21. at 12--73). Intervenors believe that DP&L has failed to meet its
burden of demonstratin.g that the SSR is a term, -condition, or charge, related to
lunitations on customer shopping for retail electric generation service, bypassability,
standby, back-up, or supplemental power service, default service, carrying costs,
amortization periods, and accounting or deferrals, including- future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail
electric service. Intervenors contend that the SSR does not relate to default service
because default service is a provider of last resort (POLR) service. OCCC argues on brief
that the SSR does not relate to bypassability because, though bypassability is not defined,
a reasonable interpret-ation of bypassability would be costs incurred as a result of
customer switching. In.tervenors then posit that the SSR provides neither certainty nor
stability regarding retail electric service. Intervenors contezZd that, since DP&L's
tran.srnission and distribution businesses receive adequate revenues, and generation is
available on the wholesale market, an SSR to support DP&L's competitive retail
generation business fails to provide certainty or stability regarding retail electric service.

FES, IEU-Ohio, Honda, and OEG claim that DP&L failed to meet its burden of
demonstrating that it would not be able to provide stable, safe, an.d reliable service
without the SSR. The premise of intervenors' argument is that the SSR would support
DP&L's competitive generation. assets, yet those competitive generation assets are zi.ot
necessary for DP&L to rriailltain reliable distribution and transmission service.

Intervenors contend that DP&L could maintain reliable distribution and transmi:ssion
servzce without the SSR because if DP&L's generation assets are divested, DP&L's
distribution and transmission businesses receive adequate revenue to ensure reliable

service. Intervenors point out that DP&L witness Jackson testified that he believed that
DP&L's trarnsm.tsszorz and distribution businesses would received adequate revenue to
ensure reliable service (Tr. Vol. I at 241-242). Therefore, intervenors argue that DP&L's
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generation ,assets could be divested, and DP&L would be a regulated distribution and
transrnission utility capable of providing stable, safe, and reliable distribution and
transmission service. Further, intervenors contend on brief that DP&L should file a
distribution rate case to determine if the distribution business really is earning sufficient
revenue. DCC points out that DP&L witness Malinak even testified that the filing of a
distribution or transmission rate case could be a way to enhance DP&L's ability to
continue offering safe and reliable service (Tr. Vol. XI at 2804). Furthermore, CCC
witness Duann claimed that the generation side of D.P&L's business is what is causing
DP&L's financial integrity probiems, therefore if the SSR is necessary to maintain DP&L's
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 28; Tr. Vol. I
at 240-241; Tr. Vo1> XI at 2804). Divesting the generation from DP&L would negate the
need for a generation-related charge and allow DP&L the distribution and transmission
utility to provide stable, safe, and reliable service. Therefore, intervenors believe that the
SSR should be denied by the Coznmissiort because DP&L failed to demonstrate that it is
necessarv for DP&L to provide stable, safe, and reliable service. (FES Ex. 14A at 16-17,
OCC Ex. 28A at 29, OEG Ex.1 at 9.)

FES, IEU-Ohin, OCC, FEA, Kroger, OEG, OHA, and Wal-Mart claim that the SSR
is a generation-related charge, the granting of which would be anticompetitive.
According to FES witness Lesser, DP&L's generation assets have been competitive for
over a decade (FES Ex_ 14 at 32; see also, Tr. VoL III at 709). If DP&L's transmission and
distribution businesses receive adequate reven.ues, as indicated by DP&I, witness
Malinak, intervenors claim the SSR revenues must be for the purpose of supporting
DP&L's generation business (Tr. Vol. C at 240-241; Tr. Vol. XI at 2804). OEG witness
Kolten explained that DP&L's -p rojected financial health could be transformed and
improved simply by transferring its generation assets to an affiliate or selling them to a
third party (OEG Ex.1 at 11). Not onty would divestiture allow DP&L to provide stable,
safe, and reliable service, but without divestiture DP&L would need an anticompetitive
SSR to remain financially viable. Intervenors contend that granting the SSR to support
DP&L's competztive generation assets would be anti-competitive because it would
support DP&L's competitive generation business over other competitive generation
providers operating in DP&L's service territory (Tr. Vol. II at 479-4$0, 528-532).
Furthermore, supporting DI'&Us generation business would be at the expense of all
customers since the SSR would be a nonbypassabte charge. This presents the problem of
shopping customers paying for both their own competitive generation service as well as
for DP&L's competitive generation assets through the SSR. IEC7-Ohio witness Murray
equated the SSR to an cutlawful subsidy of DP&L's competitive generation assets
(IEU-Ohio Ex. 2 at 22).

IEU-Ohio, IGS, Kroger, and OCC contend that the SSR is an unlawful and
unreasonable transition charge. DP&L was permitted to collect transition charges during
its market development period. (MDP), but the MDP ended in 2005. Intervenors claim
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that the SSR is a transition charge because it is designed to provide DP&L with
generation-related reveriue that it would otherwise lose as a result of customers shopping
to obtain better retail generation supply prices. IEU-Ohio witness Murray indicated that
during the market development period (MDP), EDUs were provided an opportunity to
protect themselves in the event that they judged the revenue from unbundled generation
prices to be above the revenue that could be obtained from providing generation services
in the competitive market. The EDU could then file with the Comniission for transition
revenue, which was the difference between the unbundled default supply generation
prices and prices for generation services in the market. (IEU-Ohio Ex. 2 at 25-26). While
the SSR does not carry the title of a transition charge, intervenors assert that it has the
effect of a transition charge because it would deny customers the benefits of shopping in
the competitive retail electric services maxket (IEU-Ohio Ex. 2A at 24-27; IEU-Ohio Ex. 3A
at 16-26; QCC Ex. 21 at 6-12; IGS Ex. 1 at 3-6).

Interv enors also note that DP&L was permitted to collect transition revenues in its
electric transition plan (ETP) proceeding. In re Dayton Power and Light Company, Case
Nos. 99-1687- EL-ETl', et. al.. (DP&L ETP Czzse). IEU-Ohio witness Hess estimated that
DP&L recovered approximately $441 rru.Ilion in transition revenues through default

generation supply service and the nonbypassable consumer transition charge (CTC)
(IEU-Ohio Ex. 3 at 22). Furthermore, DP&L was permitted to recover revenues for
generation-related regulatory assets that were transition costs. These revenues were
recovered, through a regulatory transition charge (RTC). Both the CTC and RTC ended

on December 31, 2003. According to IEU-C7hio witness Hess, DP&L's market
development period, the period after which it would not be permitted to collect further
transition revenues, was supposed to end on December 31, 2003 (IEU-Ohio Ex. 3 at 23).
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton
Power and 1-ight Company, Case No. 02-27-79-Ef.-ATA, et. al_, -(DP&L RSP I Case), C.)pinion
and Order (September 2, 2003) at 13. Intervenors conclude that, since the SSR is a
transition charge and the MDP for collection of transition charges has ended, the SSR
should be dezued. (IEUOh.io Ex. 2A at 24-27, IE'U-Ohi:o Ex. 3A at 16-26, aCC Ex. 21 at 6-
12, IGS Ex.1 at 3-6.)

Staff agrees that the SSR is permitted under Section 4928.143(B)(2)(d), Revised
Code, and is substantially similar to chaxgges previously approved by the Comnaission.
Staff contends on brief that rnaintaining DP&I,`s financiaX integrity means more than

simply avoiding a cash flow emergency or bankruptcy; maintaining a uti.lrty's financial
integrity is necessary to ensure that the utility is able to function in a normal way, serving
its obligations and maintaining its normal operations. Staff notes that it is up to the
Commission to detern.iine i,f DP&L's financial integrity is threatened but indicates that

DP&L would laave financial losses in several years without an SSR (Tr. Vol. I at 221-222).
Staff witness Chouerki noted that the Commission has granted similar charges to other
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utiliti:es based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex. 10 at 11). AEP ESP
I:f C'ase; In Re Duke Energy Ohio, Case No. 11-3549-EL-SSO.

The Comuiission finds that the SSR meets the criteria of Section 4928.143(B)(2)(d),
Revised Code, as it is a charge related to default service and bypassability that has the
effect of stabilizing and providing certainty regarding retail electric service. Pursuant to
Section 4928.143(B)(2)(d), Revised Code, an ESP may include terms, conditions, or
charges relating to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals
that would have the effect of stabilizing or providing certainty regarding retail electric
service. The Commission first notes that it is essentially undisputed that the SSR is a
term, condition, or charge; therefore, the first criterion of Section 4928.143(B)(2)(d),
Revised Code, is satisfied.

The Con.m.mission finds that the SSR is related to default service. The SSR is a
nonbypassable stability charge for the purpose of m.aintairung DP&L's financial integrity
so that it may continue to provide default service. DP&L is required under Section
4928.141, Revised Code, to provide an SSO for customers in its service territory. The SSO
is the default service provided by the electric utility and may be provided through either
an ESP or an MRO. In .fact, even if DP&L were to propose an MRO, DP&L would still
need to maintain its generation assets for some time because it would be required to
blend the MRO with its previous SSO rate over five years or such other period of time as
determined by the Commission, pursuant to Sections 4928.142(D) and 4928.142(E),
Revised. Code. Therefore, we i'rnd that- Section 4928.143(B)(2)(d), lRevised Code,
authorizes a financial integrity charge to the extent that such charge is necessary to
ensure stability and certainty for the p rovision of SSO service.

Mareover,Section 4928.142(B)(2)(D), Revised Code, authorizes electric utilities to
include in an ESP terrrzs related to bVpassability of charges to the extent that such terms
have the effect of stabilizing or providing certainty regarding retail electric service. The
Corn.missicsn finds that based upon the r ecord of thi-s proceeding, the SSR should be
nonbypassable. Both shopping and non-shopping customers benefit from the existence
of the standard service offer, which is available even if market conditions become
unfavorable for retail shopping customers over the term of the ESP. Thus, the
Commission believes that the second criterion of Section 4928.143(B)(2)(d), Revised Code,
is satisfied.

Finally, the Commission believes that the SSR wouid have th,e effect of stabilizing
or providing certainty regarding retail electric service. We agree with DP&L that if its
financial i.ntegrity becomes further compromised, it may not be able to provide stable or
certain retail electric service (I?P&L Ex. 16A at 7-8, DP&L Ex. 12 at 23, DP&I. Ex. 4A at
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54). Alth.ough generation, transnnission, and distribution rates have been unbundled,
DP&L is not a structurally separated utility; thus, the financial losses in the generation,
transmission, or distribution business of DP&L are finartcial losses for the entire utility.
Therefore, if one of the businesses suffers financial losses, it may impact the entire utility,
adversely affecting its ability to provide stable, reliable, or safe retail electric service. The
Cornnfssion finds that the SSR will provide stable revenue to DP&L for the purpose of
maintaining its financial integrity.

The Comrnission further finds that the SSR is not a transition charge and the
Commission's authorization of the SSR is not the equivalent of authorizing transition
revenue. We reject the claim that the SSR allows for the collection of inappropriate
transition revenues or stranded costs that should have been collected prior to December
2010, pursuant to Amended Substitute Senate Bill 3, as DP&L does not claim its ETP
failed to provici.e sufficzent revenues. Further, we note that DP&L continues to be

responsible for offering SSCC"3 service to its customers and has demonstrated that the SSR.
is the minimum amount necessary to maintain its financial integrity to provide such
service. Moreover, our holding today is consistent with our decision in the AEP ESP 11
Case, in which we determined that A.EP-Uhio`s proposed RSR did not allow for the
collection of inappropriate transition revenues or stranded costs. AEP ESP I.f Case,
Opinion and Order (August 8, 2012) at 32.

B. SSR Amount

DP&L asserts that the SSR amount should be sufficient for DP&L to achieve an
ROE within a reasonable range of 7 to 11 percent. DP&L witness Chambers testified that
based-dn market inforination, his analysis leads him to believe that a range of 7.7 percent
to 10:4 percent is a reasonable ROE for DP&L to be able to function effectively and
maintain its financial integrity (DP&L Ex. 4 at 2). He also noted that inteivenors and
Staff applied an adjusted capital structure of 50 percent debt to 50 percent equity when
presenting their ROE forecasts an.d SSR proposals (Staff Ex. 1A at 3-5, Tr. Vol. IV at 915-
916, 935, 1026). However, DP&L, witness Chambers claimed that DP&L's actual capital
structure is 40 percent debt to 60 percent equity and explains that the projected ROE
target is different depending on the capital structure used to calculate the projection
(DP&L Ex. 4A at 30). DP&L witness Malinak te.sti_fied that the SSR should be set to target
an ROE no lower than seven percent under an adjusted capital stru.cttzre and explained
that an ROE target of seven percent would be sufficient to maintain DP&Us financial
integrity (DP&L Ex. 14A at 23-24).

FES, IE [.J-O1-io, C.7CC, FEA, Honda, and OEG con tend that the SSR should be
denied because L}P&I. should undertake operations and maintenance (C?&M) savings
and capital expenditure reductions before collecting stability revenues to maintain
DP&L's financial integrity. FES witness Lesser claimed that DP&L's financial integrity
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concer.ns are overstated because it has not included O&M savings and capital
expenditure reductions in its calculations (FES Ex. 14 at 33-34; Tr. Vol. I at 256). He then
concluded that these O&M savings and capital expenditure reductions would provide
savings to DP&L to mitigate its financial integrity concerns and decrease the need for
substantial stability revenues, if not eliminate the need for stability revenues altogether.
Furthermore, intervenors claim on brief that DP&L has already identified numerous
O&M savings and capital expenditure reductions, yet DP&L has failed to implement
them, failed to identify a single project that it would be unable to complete, and failed to
identify a single negative outcome for customers associated with the reductiom.
Intervenors recommend that, if an SSR is authorized, it should be reduced by the amount
of O&M savings and capital expenditure reductions that DP&L can undertake.
Intervenors argue that O&M savings and capital expenditure reductions should be
implemented before a charge is imposed upon customers to maintain DP&L's financial
integrxty. Intervenors claim that DP&L's financial integrity might not even be
compromised once it implements O&1VI savings and capital expenditure reductions, thus
negating the need to impose financial integrity charges at all. (FES Ex. 14A at 17-22, FEA.
Ex.1 at 7, OCC Ex. 28A at 41, OEG Ex.1 at 10, IEU-Ohio Ex.1A at 18-19 )

DP&L responds that O&M savings and capital expenditure reductions should not
be considered wheii setting the SSR. DP&L witness Jackson claimed that O&M savings
and capital expenditure reductions are in addition to the SSR, not in place of it, so that it
can earn a reasonable ROE (DP&L Ex.16A at 10; DP&L Ex. 16A at CLJ-7; Tr. VoI. I at 256-
257). He, as well as DP&I. witness Herrington, rioted that potential O&M savings have
not been approved by DP&L's board of directors for the full term of the ESP (DP&L Ex.
16A at 9; Tr. Vol. IV at 111$). DP&I, witnesses Jackson and Herrington alleged that, even
if the O&M savings and capital expenditure reductions were approved and
impleniented., implementing them co-uld present substantial risks to the Company and its
ability to provide stable, safe, and reliable service (DP&L Ex. 16A. at 9-10; Tr. VoL IV at
1113-1114, 1176-1177). These risks include lowering DP&L's O&M expenses below
DP&L's historic averages and impairment of DP&.L's operations through reduced
mazntenance expenditures (DP&T. Ex. 16A at 9-10, Tr: Vol. IV at 1176-1177). DP&L
va-itness Jackson testified that some of the potential O&111 savings measures are
generation-related and that, if implemented, the operational perfQrmance of the
Company's generation fleet would deteriorate, resulting in lower wholesale revenue and
gross margin attributable to those piants, potential PJM RPM capacity penalties, and
higher future O&M costs due to unforeseen and unplanned outages. He further testified
that the SSR does not guarantee that DP&L, will earn a given ROE; therefore, if the SSR
alone is insufficient to meet DP&L's ROE target, O&M savings could then be
implemented to ineet the ROE target. (DP&L Ex. 16 at 7, 10.) Further, DP&L witness
Malinak claimed that capital expenditure reductions wotild have little impact on DP&L's
earnings or ROE, so the consequences of O&M savings and capital expenditure
reductions would outweigh any benefit (DP&L Ex. 14A at 27-28).
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OEG and Honda recommend that, if the SSR is authorized, the revenue
requirement should be lirnited to no more than DP&L's present $73 million annual rate
stabilization charge (RSC). OEG witness Kollen alleged that there are numerous flaws
with DP&L's application, but reducing the SSR to the amount of the RSC would reduce
the risk that DP&L will over-recover costs from customers through the SSR. in violation
of Section 4928.02(.f^l), Revised Code. Further, OEG wxtness Kollen opined that the SSR
should be allocated using a one coincident peak (1C.P) demand allocation method that
reflects the underlying demand-related character of the SSR charges. This allocation
method would align SSR revenues with the cost responsibility of the appropriate
customer class (OEG Ex. 1 at 7-8). Furthermore, C`OEG witness Kollen recommended that
the SSR should be recovered through a kilotitiratt (kW) demand charge (OEG Ex. 1 at 3-5,
20-21).

OCC asserts that, if an SSR is authorized, the collection of the SSR should not start
unti:l the blending with auction-based rates begins. OCC witness Duann recommended
that collection of the SSR start once blending with the auction based rates begins, which
would match potential savings to DP&L's customers with the costs, in the form of the
SSR, ot accelerating the blending of auction based rates (OCC Ex. 28 at 44). However,
OCC witness Duann then claimed that the ESP should immediately move to a
100 percent market rate (OCC Ex. 28 at 45).

OCC avers that, if an SSR is authorized, DP&L should be prohibited from paying
dividends. OCC witness Duann reconi.men:ded that DP&L should not be perm:.itted to
pay dividends to- its parent coz-npanies without Con7rnzssion approval while it collects the
SSR (OCC Ex. 28 at 48). OCC clai.ms on brief that prohibiting DP&L from paying
dividends would not be a takirig and that, even if it were a taking, constitutional issues
are not within El-ze jurisdiction of the Commission. OCC asserts that the Supreme Court
of Ohio has clearly indicated that the Coinrnission can prohibit a utility from paying
dividends where the utiIxty lacks sufficient surplus for paying dividends. Ohio Central
Tei. C orp. v. Pub. i,li-iI. Cmrn., 127 Ohio St. 556 (1934). OCC contends that DP&L's
argument that it needs an SSR to maintain its financial integrity, a:nd even to avoid a.
financial emergencv, sufficiently demonstrates that it lacks suffzci.en.t surplus for paying
dividends. OCC concludes that prohibiting DP&L from paying dividends while it
collects the SSR is essential to protecting DP&L's customers and shareholders (Tr. Vol. X
at 2551-2552).

Staff witness Choueiki recommended that DP&L's ESP should be a three year
term, because projections for capacity, energy, and capital expenditures in years four and
five of DP&L's proposed ESP are inherently unreliable (Staff Ex. 70 at 4-5). Staff witness
IVla:hmud recommended that, if the Commission adopts a three year ESP and approves
an SSR, the SSR should fall within a range of $133 million to $151 mi.llion per year (Staff
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Ex. 1 at 4). Staff witness Mahmud recommended an SSR of $133 million to arrive at
DP&L's proposed average ROE, or an SSR of $151 million to arrive at an ROE in the
reasonable range of 7 to 11 percent. For both recommendations, Staff witness Mah.mud
adjusted DP&L's debt to equity ratio to 50 percent debt and 50 percent equity (Staff Ex.1.
at 5). However, Staff concedes that compared to the proposed ESP, DP&L would receive
about $100 million less under Staff`s proposal (Tr. Vol. VII at 1908). Staff believes that
this $100 millio.n deficiency would be offset by Staff's switching projections, -.:^rhich Staff
contends are more reliable and indicate less lost revenue from switching.

The Conlmission finds that DP&L may collect the SSR in the amount of
$110 million for each of the years 2014 and 2015. We note that DP&L proposed an. SSR in
the amount of $137.5 million per year over the term of the ESP (DP&L Ex. IA at 11-13).
However, taking into consideration potential O&M savings for years 2014 through 2016,
the Comn^aission finds that the SSR should be established at $"110 mitlion per year (Tr.
Vol. I at 189). The Com.rni.ssio.n finds that this is the minimum amount necessary to
ensure the Company's financial integrity and provxde the Company with the opportunity
to achieve a reasonable ROE during the ESP. The Commission did not offset the
proposed SSR by potential capital expenditure reductions because, based upon the
record, we are not persuaded that the potential capital expenditure reductions have as
s'rgruficant an impact on the Coni.pany's ROE as the potential O&M savings (Tr. I at 257-
258; DP&L Ex. 14A at 27-28). Further, we believe that DP&L should retain the ability to
impact its ROE tlhrough additional measures such as capital expenditure reductions.

We agree with OCCC that the increase in the SSR from the amount of the RSC in the
previous ESP to $110 million annually should not be -imposed until the blending of
market rates begins, since current lower-priced market rates will offset the SSR %ncrease.
Therefore, we have established January 1, 2014, as the effective date of the- ESP.
1-lowever, DP&L m.ay continue to collect the I^-SC, prorated monthly, over the remaining
months of 2013. Once the blending of market rates begins, DP&L should establish rates
to collect the SSR amount of $110 million per year for the years 2014 and 2015.

The Commission finds that authorizing an SSR to a.chieve an ROE target of 7 to 11
percent is reasonable. We previously found in the AEP ESP II C:ase that an ROE target
range of 7 to 11 percent is in a range of reasona.bleness. AEP ESP II Case, Opinion and
Order (August 8, 2012) at 33. However, we note that an ROE target outside of the 7 to 11
percent range is not per se un.reason.able. The test is one of reasonableness, based upon
the facts of the case and the law and policy of the state of Ohio. purtherrnore, it is an
ROE target and not an exact deterznination of the ROE that the utility will recover. In
this case, there are a number of factors that impact projections regarding DP&Ls
financial position. These factors stem from the significant length of time since DP&L's
last distribution rate case and the potential ability to seek an increase in distribution
rates, the ability of DP&L to reduce its O&M costs and capital expenditures without
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sacrificing service stability and reliability, the unpredictability of future switching rates,
and the unpredictability of future energy and capacity tn ,rkets. 147e find that the record
of this proceeding demonstrates that, when the approved SSR, O&M savings, capital
expenditure reductions, adjusted capital structure, and the potential for a future
distribution rate case are considered, DP&L will have a reasonable opportunity to
achieve an actual ROE in the 7 to 11 percent range.

Moreover, to ensure that DP&L does not reap disproportionate benefits from the
ESP as a result of the approved SSR, the Commission finds that a significantly excessive
earnings test (SEET) threshold of 12 percent should be established. The record of this
case demonstrates that an ROE of 12 percent would be above the high end of the range of
rea,sonableness (DP&L Ex. 4 at 2). Moreover, a SEET threshold of 12 percent is consistent
with our holding in the AEP ESP Ir Case, AEP ESP II Case, Opinion and Order (August 8,
2012) at 37. Purfhermore, the SSR is being authorized to maintain DP&L's finar,.cial
integrity; therefore, we find that all. SSR revenues should rexnain with DP&L, and not be
transferred to any of DP&L's current or future affiliates through dividends or any other
means.

Further, the Commission is not persuaded by DP&L's testimony that the SSR is
properly collected through a flat customer charge. W-e find that the Staff's proposed rate
design, which would mirumize rate impacts upon customers, should be adopted (Staff
Ex. 8 at 14). However, we agree with OEG that the SSR revenues should be aVacated
using aICP demand allocation method that reflects the underlying character of the SSR
charges (OEG Ex. 1 at 7-8). Therefore, we wi:ll adopt the rate design recoznmended by
Staff ancl th.e class- allocation methodology recommended by OEG of a 1 C demand
allocation method.

Finally, the Conlmission is persuaded by the testimony at the hearing that the
reliability of financial projections significantly declines over tizne (Staff Ex. 1E1 at 4-5).
Thus, we will authorize the SSR only until December 31, 2015. However, we also find
that DP&L should have the opportunity to seek relief if its financial integrity remains
compromised beyond 2015. Therefore, DP&L may file, in a separate proceeding, for an
extension of the SSR through October 31, 2016, subject to certain conditions as discussed
below.

3. SSR Extension

The Commission, through this ESP, authorizes DP&L to create an SSR Extens"ron
rider (SSR-E) and initially set the rider to zero. At least 275 days prior to the terminaticsn
of the SSR on December 31, 2015, DP&L. may seek approval of an increase in the SSR-E in
an amount not to exceed $92 million for the year 2016. The SSR-E will expire on its own
term.s on October :31, 2016.
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If DP&L seeks to implement the SSR-E, DP&L must show that the SSR-E is also
necessary to maintain the financia7 integrity of the Company, and that the amount
requested is the necessary amount to maintain DP&L's financial integrity, not to exceed
$92 million for the first 10 months of the year 2016. When considering whether the SSR-E
is necessary to maintain the financial integrity of the Company, the Comr7ussion will
cornsrder any dividends paid to parent compan7.es, as well as ail other relevant financial
information, including O&M savings undertaken and any capital expenditure reductions
made by DP&L.

We note that Staff and other intervenors contend that there is insufficient
information available to cornmit ratepayer dollars to DP&L for years four and five of a
five year ESf' (Staff Ex. 10 at 5, 6). The Comrnission finds that the SSR-E mechanism
provides an opportunity for DP&L to provide znore reliable data on its financial integrity
by fulfilling the Commission's conditions for authorization of the SSR-E. The SSR-E
conditions will ensure that customer charges are being assessed based upon current and
reliable information, that stability charges will continue to have the effect of stabilizing or
providing certainty regarding retail electric service, and that the financial integrity of
DP&L will be maintained without granting DP&L sigrdfficantly excessive earn.ings. The
SSR-E proceeding will ensure stability and certainty regarding retail electric service
because it will provide more clear and reliable data for the later months of the ESP, which
should alleviate concerns raised by intervenors and Staff.

Further, the Commission agrees with intervenors' arguments that DP&L should
exhaust its opportunities for rate relief in order to ensure its financial integrity.
Therefore, as a condition of implementing the S,._SR-E, DP&L must file an application for a
distribution rate case, in accordance with Section 4909,1$, Revised Code, no later than
July 1, 2014. Pursuant to the Commission's determination in In re Aligniaag Electric
Distribution Utility Rate Structure zc=ath C7hro's Public Policies, Case No. 10-3126-EL-I.TNC,
Finding and Order (AtEgust 21, 2013) at 20, DP&L is encouraged to utilize the
straight-fixed variable (SFV) rate design or SFV principles in its distribution rate case.
The Comnission will then consider the impact of any adjustment in rates resulting from
the distribution rate case in determining the amount of the SSR-E. The Commission
believes that conducting a distribution rate case before authorizing the SSR-E will
provide the Comrni,ssr`on and parties with the increased certainty necessary to evaluate
whether DP&L's financial integrity is at risk and whether the SSR-E is necessary.

Moreover, as an additional con.dition of implementing the SSR-E, DP&L znust.file,
by December 31, 2013, an application to divest its generation assets. Such plan must
propose that d'avest.men.t be completed by December 31, 2016. We note that DP&L has
already conuritted to filing an application by December 31, 2013, to divest its generation
assets. Furthermore, DP&L has argued in this case that the earliest it could divest its
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generation assets is September 1, 2016, due to DP&L's first and refunding mortgage
(DP&L Ex. 16 at 2-4). Thus, the Coinmission believes that it is reasonable for DP&L to
divest its generation assets no later than December 31, 2016.

Additionally, for the Commission to authorize the SSR-E, DP&L must also file an
application to moderni.ze its electric distribution infrastructure through i.nlplernentation
of a smart grid plan and advanced metering infrastructure (AMI). Section 4928.02(D),
Revised Code, states that it is the policy of the state of Ohio to encourage innovation and
market access for cost-effective supply- and demand-side retail electric service including,
but not limited to, demand-side management, tirne-di.f£erentiated pricing, and
implemezttatzon of AMI. To promote the policy of the state of Ohio and further enhance
the competitive retail electric service market in this state, the Com.m.ission finds that
DP&L should file an application by julv 1, 2014, for implementation and deployment of
smart grid technology and advanced metering infrastructure, as well as other cost-
effective initiatives or programs that DP&L reasonably believes would promote the
policy of the state of Ohio to further cn-bance the competitive retail market.

-As the final condition for the Con.a.rnission to authorize the SSR-E, DP&L must
establish and begin implementation of a plan to modernize its billing system.
Coi-Lstellation witness Fein and FES witness Noewer both testified to barriers to
con-ipetition resulting from DP&L's billing system (Constellation Ex. 1 at 49-54; FES Ex.
17 at 19-26). The C.ommi.ssion believes the testimony indicates that DI'&L's billing
system needs to be modernized to facilitate competition in this state. At a niirumum, the
billing system modernization should include rate-ready billing, percentage off price-to-
compare (PTC) pricing and the ab-ility to support AlVII. To begin implementation of its
billzng system modernization, DP&L should file with the Corrtmi.ssion a billing system
modernization plan approved by Staff by Dece-mber 31, 2014, that includes, at a
mira.i_murn, the above improvements to DP&L's billing system.

4. S-witching Tracke r (ST}

DP&L proposes a switching. tracker (ST) account that would defer for later
recovery, from all customers, the difference between the level of switehing experienced
as of August 30, 2012, and the actual level of switching (DP&L Ex. 1 at 11, 12; DP&L Ex. 9
at 16-17). DP&L witnesses Jackson and Seger-Lawson explained that the costs subject to
DI'`&L's ST would equal the difference between the blended SSO rate and the CB rate in
effect, which would then be calculated as dollars per megawatt-hour ('vlWh) and
multiplied by the quantity of additional switched load in MWh and will be the amotznt
that will be ineluded in the ST regulatory asset accou.nt for the month (DP&T. Ex. 1 at 11-
13; DP&L Ex. 9 at 17). DP&L's arguments in support of the ST are similar, and often
identical, to its arguments in support of the SSR. DP&L witness Jackson testified that
DP&L's ROE is declining and that its declining ROE, as well as the corresponding thxeats
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to its firiancial integrity and ability to provide safe and reliable service, are being driven,
principally by three factors: increased switching, declining wholesale prices, and
declining capacity prices (DP&.L Ex. 1A at 13; Tr. Vol. I at 135-136). The ST would
mitigate the effects of increased switching on DP&L's financial integrity and ability to
provide safe and reliable service. DP&L calculates the level of switching experienced as
of August 30, 2012, as 62 percent of retail load, Therefore, DP&L proposes to be
coznpezsated for any switching over 62 percent of retail load. The proposed switching
tracker would begin at the start of the ESP and continue until DP&L procures 100 percent
of its supply needs through the CBP. (DP&I., Ex. I at 11.) DP&I, contends that the two
significant benefits of the ST are that it would eliminate the need for the Comrnission to
attempt to forecast switching and it would avoid the over or under recovery resulting
from actual switching not matching projected switching.

DP&L's justi.fication for the ST falls primarily under Section 4928.143(B)(2)(d),
Revised Code. Numerous DP&L witnesses claim that the ST is a charge that relates to
default service and has the effect of stabilizing or providing certainty regarding retail
electric service (DP&L Ex. 4A at 53, DP&I, F:x. 9 at 8-:1.0, DP&L Ex. 12 at 23, DP&L Ex.1bA
at 8). First, DP&L indicates that it is undisprxted that the ST is a term, conditionf or
charge (DP&L Ex. 12 at 23, Tr. Vol. VIII at 2053-2054, Tr. Vol. X. at 2600), Second, DP&L
claims that the ST is related to default service. Thdrd, DP&L asserts that the ST has the
effect of stabilizing or providing certainty xeg ardir-Lg retail electric service. DP&L then
contends that the S T should be approved so that DP&L's RC^^E target will be in the
reasonable range of 7 to 11 percent.

Nuxxrerous intervenors Iricludxng C3CC, Wal-Mart, Kroger, Constellation,
IF.U-Ohio, FES, IGS, RESA, and OEG, argue that the ST should be denied by the
Commission (IEU-Ohio Ex. 3 at 5, l5, 26; OCC Ex. 28 at 22-28; OEG Ex,1 at 11-12; Kroger
Ex. 1 at 5, 14-15; Staff Ex. 10 at 7-10)_ Principal among the arguments against the ST is
that it is anti-competitive. Intervenors posit that the ST is anticompetitive because it
would capture the entire economic benefit of shopping for customers through a
nonbypassable charge. The more SSO customers that switch to a competitive retail
electric service provider, the more al-l custozners will be required to pay. This wou-Id
discourage further switching and inhibit further development of Ohio's competitive
retail electric services market. Intervenors also assert on brief ttta.t the ST would violate
the policies of the state of C7hio set forth in Section 4928.02, Revised Code. Intervenor
also argue that it is an unlawfu.l transition charge, that it is simply unjust and
unreasonable, that it could lead to double recovery, and that DP&L failed to meet its
burden of proving the legal basis or th.e financial need for the ST. RESA also points out
that the ST serves the same purpose as lhe SSR of maintaining DP&L's financial integrity
and that DP&L is unaware of any other EDU wzth a switching tracker like the one
proposed by DP&L (Tr. Vol. I at 252).
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Staff contends that the Commission should deny the ST because it is an
anticornpetitive charge. Staff witness Choueiki testified that insulating DP&L from
further switching through the ST would violate the policies of Section 4928.02, Revised
Code, and would be anti-competitive (Staff Ex. 10 at 9). Further, Staff witness Choueiki
noted that DPL Energy Resources (DPLER), which is DP&L's unregulated generation
affiliate, is a significant CRES provider in DP&L's service area. He believes that a request
for relief by DP&L for lost retail sales to its unreguiated affiliate is an unreasonable
request (Staff Ex. 10 at 10). Furtherm.ore, Staff notes on brief that authorizing an ST,
which would be adjusted based upon the level of switching, would make the quantitative
analysis inherently difficult to conduct.

The Commission finds that the ST should be deraied because it violates the policies
of the state of Ohio, is anticompetitive, and would discourage further development of
Ohio's retail electric services market. Further, the Commission finds that the Conxpany
has not demonstrated that the ST, which would be incrementally increased when
customers leave the SSO, is related to default service under Section 4928.143(B)(2)(d),
Revised Code. One of the principal aspects of a market is the opportunity for consumers
to shop for a diversity of products offered by a anultitude of suppliers. When a customer
purchases a product from a new supplier, the previous supplier will necessarily lose that
customer's representative market share. DP&L's praposed. ST would provide DP&L a
stream of revenue to directly compensate it for market share lost when a customer
switches to a competitive retail electric service provider. The Commission believes that
this makes the proposed ST ari.ticompetitive because it may discourage customers from,
shopping for a retail electric supplier. Furthermore, the Commission notes that, since
DP&L's financial integrity is supported through the SSR, and: potentially the SSR-E, the
ST would serve no purpose other than to provide DP&L with additional revenues in
proportion to declines in the nizrntber of customa^ers of DP&L's generation business. As
discussed above, the Conunission believes that revenues from the SSR, capital
expenditure reductions, O&M savings, a distrabution rate case, and potentially an SSR-E,
are sufficient to niaintain DP&L's financial integrity, without an additional ST to insulate
DP&L from market risk.

5. Altexnative Energy Rider

DP&L proposes that the AER conti.nue in, its current form but be trued-up on a
quarterly basis (DP&L Ex. 7 at 3), By moving to a quarterly true-up, DP&L intends to
better align the AER costs with the customers that cause the costs to be incurred. The
AER, like other riders, would be trued-up on quarters, with new rates effective March 1,

June 1, September 1, and December 1. DP&L further proposes to establish an AER rate at
-which DP&I. would be deemed to have met the statutory three percent threshold
pursuant to Section 4928.64(C)(3), Revised Code. DP&L proposes that when the AER
meets or exceeds $0.0012813 per kVl;'h, DP&L will be deemed to have met the three
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percent cost threshold and will not need to continue to meet future renewable targets.
(DP&L Ex. 7 at 3-4.)

Solarvision claims on brief that the Coinrnission should deny the three percent
threshold. Solarvision asserts that establishing a specific dollar per kilowatt hour (kWh)
threshold that wiI[ remain fixed throughout the ESP period, regardless of the annual
renewable portfolio standard or kWh sales, violates Section 4928.64(C)(3), Revised Code,
The renewable portfolio stand.ard requirennc-nts in Section 4928.64, Revised Code,
increase annually. Solarvision believes that a three percent threshold that does not vary
or fluctuate based upon the increasing renevvable portfolio standard requireznents is
inconsistent with Section 4928.64, Revised Code.

Staff and. UCC assert that the three percent threshold issue is not ripe for
Conunissio-n decision in this case. Staff notes that the three percent threshold was an
issue in the case of In re Ohio Edison Company, The Cleveland Electric Itlurninating Company,
and The T'oledo Edison Company, Case No. 21-5201-EI,RDR (FirstEnergy AER Case).
Furthermore, the three percent threshold may be reviewed in the case of the
Commissr'on`s pending rulemaking on this issue. In the Matter of the Contrnissiart's Review
of its Rules for the Alternative Energy Portfolio Standard Contained in Chapter 4901:1-40 of the
0hio Administrative Code, Case No. 13-652-EL-ORD (AEPS Rules Case). Staff claims on
brief that the AEPS Rules Case would be the proper context to review the threshold. Staff
then avers that if the Commission addresses the three percent threshold in this
proceeding, it is not reasonable as proposed by DP&L. Staff contends that the threshold
is not reasonable because it is based on an estimate of the first auction and then never.
fl-uc.tuates or adjusts for future auctions, d.espite the fact that the renewable portfolio
standard requirements adjust annually. Therefore, Staff and OCC argue that the three
percent threshold should be denied.

The Conlmi.ssion finds that the AER should be trued-up on a quarterly basis but
DP&L's proposal for the three percent cost threshold should be denied. The Commission
has addressed the proper methodology for determining the three percent cost threshold
in the Fi.rstEne.rgy AER Case. l`'irstE'neYg f AER Case, Opinion and Order (August 7, 2013)
at 30-34. DP&L is directed to comply with the methodology set forth in the FirstEner^y
AER Case using the blended rate for each year rather than auction-based rate only.
Therefore, the Commission finds that DP&L's proposal for the three percent cost
threshold should be denied.

6. Alternative Energy Rider-Nonby-passable (AER-N)

DP&L proposes an Alternative Energy Rider-lVonbypassable (AER-N) to recover
the costs of DP&L's Yankee Solar Generating Facility (Yankee). DP&I., witness Segex-
Lawson testified that the AER-N is permitted pursuant to Section 4928.143(B)(2)(c),
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Revised Code, because it satisfies the four criteria for a nonbypassable surcharge for the
life of an electric generating facility that is owned or operated by the EDU (DP&L Ex. 9 at
15-16). She claimed that Yankee is owned and operated by a utility, that it was sourced
through a competitive bidding process, that it was used and useful after january 1, 2009,
and that it was found by the Commission to be needed as a result of the resource
planning process (DP&L Ex. 9 at 15, Tr. Vol. V at 1311). DP&L witness Seger-Lawson
then argued that the AER-N is essentially identical to A.EP's Generation Resource Rider
(GRR), which was approved by the Commission in the AEP ESP 11 Case. DP&L proposes
that the AER-N initially be set at zero, and then DP&L be permitted to file supporting
evidence for the appropriate amount in a subsequent case (DP&L Ex. 9 at 16, Tr. Voi. V at
1316).

FES and IEU-Ohio conteYid on brief that the AER-N violates Section
4928.143(C)(1), Revised Code. FES and IEU-Ohio allege that Section 4928.143(C)(1),
Revised Code, requires that if the Cornna%ssioil approves an applicati.on that -con.tains a
surcharge, the Conzmission shall ensure that the benefits derived for any purpose for
which the surcharge is establi^shed are reserved and made available to those that bear the
surcharge. FES avers that since DP&L wouldzi t provide CRES providers a pro rata share
of the renewable resources based upon their share of the load, shopping customers
would get no benefit from the AER-I^,^ (Tr. Vol. V at 1340). Intervenors assert the AER-N
should be denied because it would be a nonbypassable charge irnposed on customers
who are already paying their own retail electric service provider for renewable resources.

IEU-Ohio, Soiaxvision, and RESA argue that the AERN violates Sections
4928.64(E)-.and 4928:143(B), Revised Code. Section 4928.143(-B), Revised Code, states that
the Commiss'ron cann.ot approve a provision of an ESP that is contrary to Section
4928.64(E), Revised Code. Section 4928.64(E), Revised Code, states that all costs incurred
by an EDU in complying ^vith the renewable energy requirements of that section must be
bypassable by any consumer that has switched to a CRES provider. DP&L witness
Seger-Lawson indicated it was DP&L's intent moving forward to use any renewable
energy credits generated frozn Yankee to comply with the renewable energy
requirements of Section 4928.64, Revised Code (Tr. Vo1. IX at 2305). IEU-Ohio and
Solarvision posit that the nonbypassability of the AER-N makes it ui^lawful because it
would compensate DP&L for Yankee, which was constructed for the purpose of

complying with the renewable energy requirements. Furthermore, IEUDhiQ contends
the AFR-iiI violates Section 4928.143(B)(2)(c), Revised Code, because the need for the

facility was not demonstrated in the ESP proceeding, the facility has not been sourced
through a competitive bid process, and the energy and capacity would not be dedicated
to the customers paying the AER-N (Tr. Vol. V at 1323-1325; Tr. Vol. V at 1340).
Furthermore, RES.A, witness Bennett clairned that the intent of the nonbypassable
re.newabYe rider is for the recovery of new construction costs once the statutory
requirements for need and conipetitive procurement are met, not for retroactive recovery
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of construction costs. RESA witness Bennett pointed out that .A:EP's Turning Point Solar
Facility would have been new construction, whereas Yankee has already been
constructed. (RESA Ex. 6 at 12,13; Tr. Vo1. IX at 2483.)

FES, IEU-01-tio, and RESA make the assertion on brief that the Comnussion should
deny the AER-N because DPB.I, did not provide the necessary infor.mation to the
Commission for establishment of the AER-N. FES a.nd JEU-Ohio argue that DP&L failed
to satisfy, in thrs proceeding, the requirements of Rule 4901:5-5-06(B), O.A.C., because
DP&L provided very little data regarding its proposal or the associated costs.
Intervenors believe that without this information, the Coraunission does not have the
opportunity to weigh the costs and benefits of Yankee. FES and lBiJ-Oh.io conten.d that
the AER-N should be denied because DP&L has not provided sufficient information for
the Comm.ission to review the facility and has improperly avoided substantive review of
the proposed AER-N.

The Commission finds that the AER-N should be denied. Section 4928.143(C)(1),
Revised Code, requires the Commission to ensure that the benefits derived from a charge
are made available to those that bear the charge. In this instance, DP&L has not made a
detailed proposal to ensure that all customers in its service territory equally benefit in the
henefits derived from the Yankee facility. Instead, the Commission is concerned that a.il
customers could pay for -the costs of Yankee, despite only DP&l:, SSO customers receiving
the benefit of the solar renewable energy credits (S-RECs) produced by the facility.
Competitive retail electric service provid-ers compete directly with DP&L's generation
related service, including in the S-REC market, and are not perrnitted to recover their
capital expenditures when building generation facilities (Tr. Vol. VI1f at 21-5, `I'r. Vol. IX
at 2295). Competitive retail electric service providers are required to supply S-RECs for
their customers; under the AER-N, as proposed, shopp'rng customers could end up
su.bsidizing the S-RECs supplied to SSO customers.

Furthermore, the AER-N would permit Yankee, whi.ch is a genera€ion asset, to
remain with the regulated distribution and transmission company instead of divesting
with the rest of DP&L's generation assets. DP&L has committed to filing a generation
asset divestiture plan before December 31, 2013. The Commission believes that Yankee

should be included in DP&L's generation asset divestiture plan and divest with the rest
of DP&L's generation assets. Approving the AER-N would add the cost of Yankee to the
rate base for the extended £ut-are, instead of requiring DP&L, and the subsequent

generation asset owner, to recover the costs of the facility through the competitive
generation market and sales of S-RECs. Notwithstandirig whether the AER-N satisfies
Section 4928.143(B)(2)(c), Revised Code, the Comritission finds that it would be
incon.sistent with DP&L's plan to divest its generation assets for Yankee to remain with
the transmission and distribution utility.
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The Commission notes that nothing in this finding prohibits DP&L from
recovering the cost of past renewable energy resources used to serve its SSO customers.
DP&L is directed to consult with Staff to determine an appropriate methodology to
recover through the AER the cost of past renewable energy resources used to serve its
SSO customers.

7. Recon:ciliation Ri^

DP&L proposes a nonbypassable reconciliation rider (RR) that would include the
costs of administering the CBP, the costs of competitive retail enhancements, and any
deferred balance associated with particular riders (DP&L Ex. 10 at 8). DP&L contends
that the CBP benefits all customers and it is therefore appropriate to recover the costs of
the CBP through a nonbypassable rider. DP&L then asserts that to the extent the
Co.mm.i.ssion approves competitive retazl en.hancements and concludes that the associated
costs should be recoverable from customers in a nonbvpassable rider, the costs should be
includ.ed in the R.R. DP&L witness Seger-Lawson proposed that DP&L recover through
tl°re RR any deferred balance that exceeds 10 percent of the-base amount of riders FUEL,
RPM, AER, and CBT (DP&L Ex. 10 at 8-11). DP&L believes that recovery of the deferred
balance amounts is necessary to prevent the potentially catastrophic situation of having
too few remaining SSO customers to cover the costs of a very large deferral balance
(DP&L Ex. 12 at 7,8, Tr. Vol. V at 1432-1433, Tr. Vol. IX at 2242-2244).

IEU-Ohio argues that the RR is not approvable as a nonbypassable rider and
would provide DP&L with an anticorm.petitive subsidy. IEU-Ohio avers on brief that the
RR cannot be authorized pursuant to Section-4928.143(B)(2)(d), Revised. Code, because
tha.t section does not auth.orize the Commission to create a nonbypassable rider,
Furthermore, IEU-Ohio asserts that even if t.Yie RR could be approved under Section
4928.143(B)(2)(d), Revised Code, it does not have the effect of makin.g the physical supply
of retail electric service more stable or certain. IEU-Ohio avers that the RR actually has
the effect of making retail electric service more unstable and uncertain because the
revenue -requirement for the rider is unknown and the magrdtude of the CBP auction
administration. costs is unknowjn. Furthermore, IEU-Ohio notes that DP&L failed to
identify the rate ianpacts to customers that authorization of the RR would have.

FES, FEA, and RESA clai,m, that SSO customers shouid pay for all costs of
competitive biddxng. FES witness Lesser testified that the costs of competitive bidding
should be recovered on a bypassable basis because the principle of cost causation
requires that SSO customers pay the CBP administrative costs necessary to procure
power for SSO customers. FES witness Lesser then explained that the CBP is undertaken
for SSO customers, not customers who take service from CRES providers, therefore,
under the principle of cost causation, the charges should be recovered on a bypassable
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basis. (FES Ex. 14 at 60). FES, FEA, and RESA believe that the competitive bidding costs
in the RR should apply only to SSO customers.

FES, FEA, IGS, and RESA also contend that DP&L's proposal to collect the deferral
balances above 10 percent on certain rkders through the RR should be denied. FES
witness Lesser opposed DP&L's proposal to collect deferral balances above 10 percent
associated with the FUEL Rider, the RPM Rider, the TCRR-B Rider, the AER, and the
CBT Rider. He indic:ated that the deferral balances are currently recovered on a
bypassable basis and that allowing DP&L to collect deferral balances above 10 percent on
a nonbypassable basis incentivizes DP&L to allow its deferral balances to exceed
10 percent. (FES Ex. 14 at 59-60). FES witness Lesser then went on to add that permitting
DP&L to recover the deferral balances violates the principle of cost causation, that it
-would not stabilize rates, and that recovery of the deferred costs should continue on a
bypassable basis (FES Ex. 14 at 60). IGS witness White noted that CRES suppliers also
face migration risk, yet CRES suppliers are not able to recover the costs of customers
migrating (IGS Ex. 1 at 8).

Staff supports recovery of the costs that DP&L has indicated, yet disagrees on the
manner of recovery. Specificaity, Staff witness Dordon testified that CBP auction costs
shouid be bypassable, that the costs of competitive retail enhancements should be
attributed based upon relative burden and recovered through a nonbypassable rider, and
the deferred balance amounts should be recoverable through a bypassable charge (Staff
Ex. 7 at 5, 7-9). Staff then recommends on brief that the Company be permitted to
petition the Commission to true-up any over or under recovery of bypassable riders at
the end of the ESP term. Staff also notes that the CozYimr.ssion should be free to
determine at the end of the ESP term how to best permit recovery of deferred costs
without imposing them on the potentially few remaining SSO customers.

The Commission finds that the RR should be divided into an RR Nonbypassable
(RR-N) and RR Bypassable (RR-B). The RR-B should recover the bypassable components

of DP&L's proposed RR, and the CBP auction costs, CBP consultant fees, Coznrnission
c onsultant fees, audit costs, supplier-default costs, and carrying costs. The RR-N should
recover any deferred balance that exceeds 10 percent of the base amount of riders FUEL,

RPM, AER, and CBT, as proposed by DP&L. However, DP&L must file an application
wztfi the Corz-r.mi,ssion:, in a separate proceeding, seeking specific approval to defer for

future recovery any amounts exceeding the 10 percent threshold for each individual
riders. The TCRR-B deferral balance and the contpe'ritive retail enhancements shall be
excluded from the RR-B and the RR-N. The Commission -wi1l address the TCRR below
while the costs of the competitive retail enhancements should be deferred for recovery in
DP&L's next distribution rate case,
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IEU-Ohio, Wal-Mart, and FEA contend that DP&L's proposed non-bypassable
transmission cost recovery rider (TCRR-N) is unlawful and unreasonable. IEU-Ohio
witness Murray testified that DP&L's proposal to bifurcate the TCRR into bypassable and
non-bypassable components could cause shopping customers to be billed multiple times
for transrnissio.n service (I]FU-Ohio Ex. 2 at 37-38; Tr. Vol. V at 1356-1357). fEU-(Jhio
claims that double billing could occur because shopping customers are already paying
their CRES provider for the non-market-based transn-.i.ssion service, which DP&L would
be charging to shopping customers through the TCRR-N. Further, IEU-Ohio argues that
a TCRR under-recovery balance exists, but it only exists because of I1P&L's failure to
accurately forecast its load and traiisrnzssron costs (Tr. Vol. IX at 2208; Tr. Vol. IX at 2343).

Constellation supports 1'JP&L's proposal to separate the TCRR into a market-based
bypassable rider and a non-market-based non-bypassable rider. Consfellation witness
Fein testified that he supports the proposal to separate the TCRR and makes
recom.mend.ations that he believes would add greater clarity to the specific
non-market-based charges that would be recovered under the TCRR-N (Constellation Ex.
1at12).

DP&L claims that customers are not actually at risk of paying the same cost twice,
and that its proposal more accurately reflects how tran.srrtission costs should be billed to
custom.ers. DP&L witness Hale testified that DP&L proposes to separate the cost
components of the TCRR into market-based and non-market-based subsets. and to
recover the costs separately. She testified that the new TCRR-N would recover NITS;
regional transmission expansion planning (RTEP), and other non-rriarket-based
FERC/RTO charges. (DP&L Ex. 11 at 3.) DP&L points out on brief that interver...ors
made no showing as to wheth.er CRES providers would remove the TCR.R charges from
customer bills and failed to demonstrate that the impact on a customer being double
billed would be a material amount.

The Commission finds that the TCRR should be removed from the RR and shcsuld
be bifurcated by market-based and norunaxket-based elements, as proposed by DP&L,
effective January 1, 2014. The Cornrnission is persuaded that bifurcating the TCRR more
accurately reflects how trarLsmission cosFS are billed to customers. Further, to the extent
necessary, DP&L should file with the Commission a proposal at the end of the ESP term
for appropriate collection of any uncollected TCRR balance, including whether the
unco:(lected TCRR balance should be collected through a bypassable or nonbypassable
TCRR true-up rider.
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DP&L proposes to implement six competitive retail enhancements to improve the
interaction of CRES providers with DP&L to ensure a smoother customer choice process.
The six competitive retail enhancements proposed by DP&L are to elizninate the
minimum stay and return-to-firm provisions in the generation tariffs, to implement a
web-based portal for CRES providers to obtain DP&L customer information in more
usable and znanageable fashion, to implement an auto-cancel feature to DP&L's
bill-ready billing function, to remove the enrollment verification that requires a CRES
provider to have the first two digits of the customer name on the account as well as the
correct account number, to support historical interval usage data (HIU) data requests via
Electronic Data Interchange (EDI), and to provide CRES providers a standaxdized sync
list on a monthly basis. DP&L estimates that these enhancements will require DP&L to
incur approximately $2.5 millinn in capital improvements to its systems. DP&L claims
that neither the Company nor its shareholders benefit from these system enhancements.
(DP&L Ex. 9 at 13-15.)

DP&L contends that multiple parties have proposed additional competitive retail
en:hancements but no party is willing to pay for those enhancements (Tr. Vol. IX at 2191,
2310-2311, 2440-2441, 2445-2447, Tr. Vol. X at 2654).. Furthermore, DP&L asserts on brief
that additional competitive retail enhancements would violate rate-making principles,
would provide no benefit to DP&L, would not be completed in a timely manner for lack
of incentive, and would not be economical for DP&L. Finally, DP&L contends that there
is no Commission rule requiring DP&L to implement the additional competitive retail
erhancements and that insufficient evidence was presented at hearing to determine if the
benefit of any additional competitive retail enhancement would surpass the cost.

IGS, RESA, and Constellation posit that a purchase of receivables (POR) program
should be offered by DP&L as a competitive retail enhancement. A POR program is a
competifz.ve retail ezihancement that requires a utility to purchase the accounts receivable
of the competitive suppliers and shiffts the burden of responsibility for collecting
accounts to the utility. RESA witness Bennett testified that adoption of a POR prograxn
advances Ohio policy by promoting the efficient provisioil of service, by eliminating the
application of needless cost-of-service and credit-standard distinctions to different
customers, by increasing the availability of reasonably priced electric retail service, by
promoting diversity of electricity supply and suppliers, by izacreasing consumer options
and market access, by encouraging market access for CRES suppliers, by recognizing
flexible regulatory treatment, and by providing other benefits to customers. (RESA Ex. 6
at 11). IGS witness White argued that a POR program would be more efficient and
economical for DP&L's customers, regardless of whether they receive generation service
from DP&L or a CRES supplier. Further, he contended that the costs assoc:iated with the
systems, labor, and inforrnation-techncilogy, resources to manage all aspects of the billin.g
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and collections process are being paid for by all customers through distribution rates.
(IGS Ex. 1 at 9-10.) RESA witness Bennett added that a POR program would completely
eliminate the complexity of payment allocation, the ambiguity over special
arrangements, and the obscurity oi information both from the customer and the CRES
provider (RESA Ex. 6 at 12).

RESA also requests other competitive retail enhancements, including a web-based
electronic system, ch:oice-eligible customer lists, standard EDI interfaces, customer-
specific information, alteration of certain EDI processes, addition of other EDI 876 HU
standards, changes to billing options and charges, and other competitive retail
enha.-ncements. (RESA Ex. 6 at 5-9.) Furthermore, RESA notes on brief that cost- recovery
of competitive retail enhancements should remain comsistent with Commission
preced.ent.

Constellation asserts on brief that greater access to data should be granted to
CRES providers and that a web-based, electronic portal with key customer usage and
account data be developed that allows CRES providers access, via a suppli-er website, to
the data and information in a format that can be automatically scraped. Furthermore,
Constellation also recommends the Comrnission direct DP&L. to implement a standard,
non-recourse POR program, notify CRES providers before a drop occurs, provide legacy
account numbers, provide regular electronic mail notifications of tariff supplements,
modifications, or changes when filed with the C.ornml.ssio-n, and conduct semi-annual or
quarterly meetings with CRES providers to discuss proposed tariff changes, business
practices, or other inform.ation.

FES contends that, despite competitive retail enhancements, other barriers to retail
competition exist in DP&L's distribution -service territory. FES witness Noewer stated
that sorne of these barriers include issues regarding customer metering, billing,
enrollment, switching fees, and eligibility file. FES witness Noewer testified that
elinunating these barriers would enhance the competitive retail envirorunent in DP&L's
distribution service territory. (FES Ex. 17 at 19-22.)

The Co.rnnlission finds that DP&L's proposed competitive retail enhancements
should be adopted. The record indicates that the competitive retail enhancements
proposed by DP&L would promote further development of the competitive retail electric
service market in DP&L's distribution service territory (DP&L Ex. 10 at 8, CCC Ex. 18 at
D-6). RESA has identified certain EDI processes, EDI 876 HU Standards, and standard
EDI interfaces that have been implemented by the other Ohio public utilities (RESA Ex. 6
at 7). If an EDI process, standard, or interface, as well as any other competitive retail
enhancement, has been adopted by every other EDU in Ohio, then DP&L shall also
implement that EdJI process, standard, interface, or competitive reta'rl erdiancernent. The
Com.misszon iaeiieves that requrrirrg DP&L to adopt competitive retail enhancements,
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wluch. have been adopted by every one of the other Ohio EDUs, will eliminate barriers
and facilitate competition in. DPSrUs service territory. The Comunission notes that these
competitive enhancements should be implemented as soon as practicable and may not be
delayed until DP&L files the billing system modernization plan discussed above. DP&L
may seek recovery of the costs of implementation of the competitive retail enhancements
in its next distribution rate case.

The Comrnission also notes that it has initiated In re 77ie C onimission's Investigation
of Ohio's Retail Etectric Service Market, Case No. 12-3151-EL-CCII, for CRES providers and
EDUs to discuss proposed tariff changes, business practices, and other information for
development of Ohio's cornpetitive retail electric services market. Since POR programs
have not been universally adopted by Ohio EDUs, we believe that the issue of whether
P(:>R programs should be ordered to be implemented is better addressed in Case No. 12-
3151-EL-COI. Further, the Ohio EDf Working Group meets on a monthly basis for the
purpose of developing EDI transaction standards and procedures to develop Ohio's retail
electric services market. The competitive retail enhancements adopted in this ESP, in
conjunction with th.e initiatives taken by the Commission, will spur development of the
competitive retail electric services market in DP&L's distribution service territory.
Furthermore, FES witness Noewer identified constraints to the development of the
competitive retail electric market in DP&L's service territory regarding customer
metering, billing, enrollment, switching fees, and eligibility file (FES Ex. 17 at 19-22). The
Con-a-nission finds that these constraints are related to the distribution function of DP&L;
therefore, these issues should be raised in DP&L's next distribution rate case.

10.Maximun-i Charge Phase-out Provision

DP&L proposes to_phase out the maximum charge provision by increasing the
maxiznum charge by 10 percent every quarter of the blending period. DP&L indicates
that its maximum charge is contained in the secondary and primary rates and works to
lirnit the rate per kWh charged to customers that have a poor load factor. Customers
with. poor load factors are those that have high demand and low energy consumption.
DP&L witness Parke testified that it is appropriate to eliminate the maximum cha.xge
provision because the customers ,^vho benefit from the maximum charge provision do not
pay their fair share of costs. Furthermore, he argued that a maximum charge provision is
inconsistent with competitive markets. (DP&L Ex. 7 at 8-10}.

OCC posits on brief that it supports DP&L's maximum charge phase-out proposal.
OCC contends that it is unjust, un.reasonable, and unduly discriminatory for the
maximum charge provision to continue. Furthermore, OCC argues that no evidence was
presented that phasing out the maximum charge provision would provide any harm to
custotners. OCC claims that the maximum charge phase-out provision should be
adopted because there is neither a cost iustification for continuing the maximum charge
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prrsvision nor any evidence that the rate without the maximum charge provision would
harn-i any customers. ®CC presented no testimony addressing the cost justification or
rate impacts of the maximum charge provision.

Staff asserts that the rn.aximum charge phase-out provision should be either
denied outright or modified so that the maximum charge increases by 2.5 percent per
quarter over the term of the F.SP. Staff witness Turkenton noted that the maximum
charge provision appears to apply to customers that have load factors of around
12 percent and below. She then noted that outright elimination of the maximum charge
provision could lead to an up to 65 percent increase in the average secondary customer's
bill. Staff witness Turkenton then rocammended that, if the Corrunission were to phase
out the maximum charge, it should be phased out by 2.11- percent per quarter instead of
the 10 percent per quarter proposed by DP&L. (Staff Ex_ 8 at 14). Staff notes on brief that
it is concerned about the risks involved with eliminating the maximum charge provision,
including the unpredictable consequences. Staff believes that the xzlaximuzx.n charge
provision should be reevaluated at the end of the ESP term when more information m.ay
be available regarding v+rho bears the cost of the maxi.r_ra-um. charge.

The Commission finds that DP&L's proposed maximum charge phase-out
provision should be denzed and that the maximum charge should be increased only by
2.5 percent per year over the term of the ESI'. The first 2.5 percent increase to the charge
should take place on January 1., 2014, and then on January 1 for each remaining year of
the ESP. The Commission believes that raising it 2.5 percent per year, which is
equivalent to just over one half of. one percent per quarter, will minimize rate impacts,
The Commission notes that the rr,aximu:m charge increase will be an increase -to the
charge and should apply to all new riders.

11. FUEL Rider

DP&L proposes to change its FUEL rider from a least cost methodology to a
system average cost methodology. DP&L witness Hoekstra indicated that DP&L
proposes to use a-system average cost method to set its fuel rate, which would detern-dne
DP&L`s total fuel cost and total generation sales for the period (DP&L Ex. 3 at 5-6), The
witness noted that DP&L would then determine its average fuel costs and use that
average to establish the fuel rider to be charged to SSO customers. DP&L contends on
brief that the Comrnission should conclude that the system average cost methodology is
the appropriate methodoinnT because DP&L has no obligation to allocate its least cost
fuel to SSO customers, DP&L would not be able to recover all of its fuel costs under a
least cost stacking rnethodology, and the least cost stacking methodology may have
negative impacts on DP&L's financial integrity.

DP&L Appx. 40



12--426-EL-SSO, et al. 41-

C}CC, FES, and Staff contend that DP&L should continue to use a least cost
stacking methodology. Staff witness Gallina and OCC witness Slone testified that under
the least cost stacking methodology, the fuel rider would be lower than under a system
average cost methodology because the Ieast cost fuel would be allocated to retail

customers (Tr. Vol. VI at 1576; Tr. Vol. VIII at 2120). Staff witness Galllina testified that
the least cost approach is currently being used by DP&L. He then testified that DP&L
should continue to use the least cost methodology except that load from DPL Energy
Resources (DPLER) should be excluded. Furthermore, both OCC and. Staff assert on brief

that the system average cost methodology would unfairly subsidize DP&L's affiliate
DPLER and violates Section 4928.02(H), Revised Code. tJCC witness Slone explained
that for pu.rposes of calculating the fuel rider, the retail load is made of existing DP&L
SSO customer load and DPLER customer load. However, he contended that the fuel
rider rate is only charged to SSO customers, whereas DPLER does not pay the fuel rider
rate. He then noted that under DP&L's current stacking methodology, the costs
associated with providing electricity to the wholesale market are currently treated as
DP&L's highest costs to generate electricity, and are not calculated in the existing fuel
rid.er. {C)CC Ex. 24 at 6). Staff and OC cl.aim that the system average cost methodology
should be denied because it would reduce DP&L's cost to generate electricity that would
be sold into the wl-tolesale market, which would grant DP&L and its affiliates a
competitive advantage in the wholesale market at the expense of SSO customers.

The Commission finds that DP&L's proposed system average cost methodology
should be derded. DP&L should utilize the least cost stacking.methodologyT and should
exclude DPLER load. The Coin.mission agrees with Staff witness Gallina and -OCC
witness Slone that authorizing the system average cost methodology, as proposed in. the
ESP, could drive up costs on SSO customers to grant DP&L and its affiliates a
corrapetitive advantage in the wholesale market (Staff Ex. 5 at 3; OCC Ex. 24 at 6-8).

12. Storm Damaege Recover y Rider

Staff proposes a starm damage recovery rider to be used by DP&L on a going-
forward basis to defer O&M costs associated with destructive or major storms over an
annual baseline (Staff Ex. 6 at 5). Staff witness LiptEiratt testified that a baseline should
be set at ^"+4 million and the rider should be used to collect those amounts of major storm
O&M costs that exceed the baseline, or to refund the difference between the amount
expensed for major storm O&M restoeation and the baseline, if the annual expense is less
than the baseline (Staff Ex. 6 at 5). He claimed that the $4 mallion baseline is appropriate
because from. 2002 to 2011, the 10 year average of service restoration O&M expenses
associated with major events was $3,977,641. Furtherznore, the three year average of
set-vice restoration O&M expenses from 2009 to 2011 was $3,704,352. Staff witness
Lipthratt believed that based upon the 10 year average and the three year average, a
$4 million baseline would be appropriate. (Staff Ex. 6 at 6). Staff also claims that
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$4 miilion baseline is consistent with, other utilities' storm recover rider baselines, -with
AEP having a baseline of $5 rni.llion, and Duke having a baseline of $4.4 million.

DP&L argues that DP&L,'s O&M expenses for 2005, 2008, and 2011, were outliers
and that the storm rider baseline should be set at $1.1 millxon. DP&L witness Seger-
Lawson then asserted that setting the baseline at $4 million. would not be consistent with
AEP or Duke because their O&M expenses were significantly higher than DP&L's (DP&L
Ex. 12 at 19, 20). She then testified that adjusting DP&L's baseline based upon a ratio
comparing the Company's total O&M expenses with that of AEP and Duke would give
baselia-tes of $1.46 .million and $109 million, respectively.

The Commission finds that Staff's proposed storm damage recovery rider in this
case should be denied. On December 21, 2012, DP&L filed an application in In re Ihe
Dayton Power and Light Company, Case No> 12-3062-EL-R.DR (DP&L Storm Damage Case),
seeking authority to recover storm O&M expenses for all major event storms in 2011 and
2012, as well as certain 2008 storm O&M expenses. DP&I, also sought recovery of the
related capitaI revenue requirements for Hurricane Ike in. 2008-a:nd major storxns in 2011
and 2012. Finaliy, DP&L requested authority to implement a storm cost recovery rider to
recover all costs associated with major storms going forward and to defer O&M costs
until they are recovered through the rider. The Conuiission finds that the storm damage
recovery rider and Staff's proposed baseline would be better addressed in the DP&L
Storm Damage Case.

13. Econor.uc Development Fund (EDE)

City of Dayton claims that a declining economic ctirn.ate exists in DP&L's service
territory and that DP&L's economic developm.ent initiatives should conti.nue to offset the
impact of increasing rates. The economic hardships faced by the communities in DP&L's
service territory include declining population, declining employment, declining tax
revenues, and increasin.g poverty. Dayton asserts that the decline in DP&L's service
territory have significantly increased the need to create and maintain economic
development ini.tiatives (Dayton Ex.1 at 3-6).

The Comzni:ssion notes that Section 4928.143(B)(2){i}, Revised Code, specifically
authorizes the inclusion of economic development l:^rograzns in ESPs, and we will modify
the ESP to include an economic development program. The Cornmission finds that
DP&L should implement an Economic Development Fund (EDF), to be funded by
shareholders at a minimum of $2 miliion per year, or not less than $6 million dollars for
the years 2014, 2015, and 2016. Any EDF funds that are not allocated during a given year
shall remain in the EDF and carry over to be allocated in subsequent years. Th.is
economic development funding is consistent with ou.r treatment of other Ohio electric
utilities and shall not be recoverable from customers. AEP ESP If Cra;.^e, Opinion and
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Order (August 8, 2012) at 67. The EDF funds should be allocated for the purpose of
creating private sector economic development resources to attract new investrnent and
improve job growth in Ohio. DP&L shall collaborate with Staff to deterrsine the proper
manner of allocation of the EDF funds to best accomplish their stated purpose. DP&L
and Staff should collaborate to ensure that all EDF funds pursuant to this Opinion and
Order are allocated bv December 31, 2016. Furthermore, the EDF funding is in addition
to and exclusive of DP&L's prior unrecoverable funding commitments. The Commission
believes that, given the financial integrity charge approved by the Commission in this
case, it is appropriate for DP&L to support economic development in its service territory
and to continue the positive contributions to ensurirt.g the vitality of the Dayton region,

fSI. IS THE PROPOSED ESP MCORE FA`IORABLE IN THE AGGREGATE AS
COMPARED TO THE RESULTS TI-iAT WOULD OTHEIZWISE APPLY
UI`JDER SECTION 4928.142REVISED CODE.

A. Argiunents of the Parties

DP&L contends that the ESP, as proposed, including it'ts pricing and all other terms
and conditions, is more favorable in the aggregate as compared to the expected results
that would otiierwise apply under an. MRO. DP&L vvi.tness Mali:nak testified that in
conducting the statutory price test (quantitative analysis), the Commission should
consider other provisions that are quantifiable, as well as consider the non-quantifiable
aspects of the ESP. In evaluating all of these criteria, he concludes that the proposed ESP,
in the aggregate, is more favorable than the results that would otherwise apply under an
MRO by approxinna.tely $112 million. (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-140).

In conducting the qtYantitative analysis, DP&L includes the SSR and the ST in both
the ESP and the hypothetical MRO. DP&L believes that the SSR and ST would be
pertnit-ted under an MRO pursuant to Section 4928.142(D)(4), Revised Code. This section
states that the Commission may adjust the electric distribution utility's most recent
standard service offer price by such just and reasonable amount that the Conusdssion
determines necessary to address any emergency that threatens the utility's financial
integrit,v or to ensure that the resu:ting revenue available to the utility for providing the
SSO is not so inadequate as to result, directly or indirectly, in a taking of property
without compensation pursuant to Section 19 of Article l, Ohio Constitution. Pursuant to
this section, DP&L contends that the Cornrnission must make two determinations; what
is DP&L's most recent standard service offer that is subject to adjustment, and whether it
is necessary to adjust those charges either to address an emergency that threatens
DP&L`s financial integrity or ensure the resulting revenue available to DP&L for
providing the SSO to avoid a taking of property without compensation.
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First, DP&L asserts that its most recent standard service offer is its existing ESP,
including its bypassa.ble generation charges and its non-bypassable RSC. On
December 28, 2005, the Cornmissian issued an C3pinion and Order approving a
stipulation that extended DP&L's existing rate stabilization plan through December 31,
2010. The Coznrrussion's Opinion and Order adopting the stipulation also extended and
modified DP&L's rate stabilization surcharge (RSS).1 In re Dayton Power and Light
Company, Case No. 05-276-EL-AIR (RSP II Case), Opinion and Order (December 28, 2005)
at 3, 16. On October 10, 2008, DP&L filed its first application for an ESP and, pursuant to
Section 4928.143(D), Revised Code, the application for an ESP incorporated the terms of
the 200-a stipulation. On June 24, 2003, the Commission issued an Opinion and Order
adopting a stipulation for the ESP (Co. Ex. 102) and extending the ESP for ttvo years,
through December 31, 2012. In re Dayton Power and Light Cornpany, Case Nos. 08-1094-EL-
AIR et al. (ESP I Case), Opinion and. Order (june 24, 2009, at 4, 13). The Opinion and
Order adopting the stipulation continued the RSC with the ESP. On December 12, 2012,
the Conunission issued an entry holding that DP&L's RSC is a provision, term, or
condition of the ESP. Therefore, DP&L believes that, if it had filed an MRO application,
then the Cflnurussion could have modified. DP&L's RSC to preserve DP&L's financial
integrity or to prevent a taking. This, DP&L contends, would make DP&L's most recent
SSO its existing ESP, including the RSC.

Next, DP&I_, claims that it would be entitled to an SSR or ST to preserve its
financial integxztv or to prevent a taking in a_ hypothetical MRO. DP&L indicates that
there are not any decisions from the Supreme Court of Ohio or the -Commission that
interpret Section 4928.142(D)(4), Revised Code, regarding an emergency that threatens
the utility's financial integrity. However, DP.-"&L contends that an emergency threatening
the utility's financial integrity in Section 4928,142(D)(4), Revised Code, is analogous to
Section 4909.16, Revised Code, 'which allows the Ccrmrnissi.on to increase--a utility's rates
when it is necessary to prevent injury to the business or interests of the public utility in
case of an emergency. The Supreme Court of Ohio has held that an emergency exists if
the utility would be unable to pay its operating expenses, dividends on preferred stock
and debt obligations absen,t an emergency rate case. Furthermore, the Supreme Court of
Ohio held that rates set cznder-the emergency rate statute should be sufficient to vield a
reasonable return. City of Cambridge v. Pub. Utit. Comin., 159 Ohio St. 88, 92-94, I11
N.E.2d 7_ (1953), DP&I, posits that without an SSR or an ST in an MRO, it would suffer
from significant financial distress, would experience substantial difficulties paying its
bills, and would not be able to earn a reasonable ROE. For these reasons, DP&L contends
that the Comniission should fi::r►d that the SSR and S`I' would be approved under a
hypothetical MR0.

The modified RSS was redesignated the RSC in the IZSP II Case. Ohio Consumers Counsel v. Pub. Util.
Comm., 114 Ohio St.3d 340, 2007 Ohio-4276, 1 25; ESP I Case, Clpinion aiid Order (june 24, 2009) at 5,
faoixtote 2).
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Furthermore, DP&I, avers on brief that the Commission should conclude that a
taking would occur under a hypothetical MRO without an SSR and an S"1', and therefore
the charges would be permissible under Section 4928.142(D)(4), Revised Code. In
making this axg,ument, DP&L posits that, without a reasonable ROE, a taking without
just compensation would occur under well established. Supreme Court of Ohio and.
Un.ited States Supreme Court precedent.

Intervenors including FES, OCC, and IEU-Ohio claim on brief that the SSR and ST
should not be included with the MRO when conducting the quantitative analysis.
Intervenors contend that when conducting the test, the ESP should not be compared to a
hypothetical MRO but to market prices. Therefore, they aver that any new ESP charges
should not be included on the MRO side of the test. Intervenors contend that the goal of
the ESP and MRO statutes is to ensure that customers have the benefit of market pricing
or better. Intervenors assert that the SSR is substantially identical to AEP's RSR, which
was approved in t1he AEP ESP 11 Case, and Duke's ESSC, which was approved in In re
Duke Energy Ohio, Inc., Case No. 41-3549-EI.,-SSC? (Duke ESP Case). In both cases, the
ConmmTssion considered the finarlcial stability charges solely as a cost of the proposed
ESP. Intervenors contend that the SSR and ST do not fail within any of the categories of
costs that the Commission is a-uthorized to adjust to an EDU's legacy SSO generation
price.

FES further claims on brief that Section 492$.142(D)(4), IZ_evised Code, applies only
to a first-time MRO applicant. DP&L filed an application for an MRO on March 30, 2012,
aitd the appiication was later withdrawn. Therefore, FES speculates that DP&L is not a
first-time MRO applicant and that Section 4928.142(D)(4), Revised Code, does not apply
to it. Furthermore, FES argues that adjustments under Sectirn.l 4928.142(D)(4), Revised
Code, are to the most recent SSO price. According to FES, this means that the adjustment
wouid be to the base generation price, not a new nonbypassable claarge.

FES then avers on brief that, if an emergency charge is authorized under Section
4928.1 a2(D)(4), Revised Code, the utility should be held to the same burden of proof
required for emergency rate relief pursuant to Section 4909.16, Revised Code. Thus, FES
believes that- DP&L failed to demonstrate what the eznergency is, the precise ainount
necessary to relieve the emergency, the length of time for which the rate adjustment is
needed, and that the SSR and ST are the min.ia.num level necessary to avert or relieve the
emergency. FES also argued that the ESP should end on December 31, 2017; that the
blending percentages in Section 4928.142(D), Revised Code, no longer apply; that
switching was not taken into consideration because the SZ' was on both sides of the test;
ai-id that the ST should not be included on the MRO side of the test.
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t7CC notes on. brief that Section 4928.143(C)(1), Revised Code, sets forth the
standard of review for an ESP and claims that there is no standard of review for the
financial integrify of the utility. t3CC contends that financial integrity is only reviewable
under Section 4928.142(D)(4), Revised Code. Therefore, the financial integrity charges
may only be considered in an MRO and not in an ESP.

FES and OCC asserts that the quantitative analysis should be conducted for the
period starting fz°om the issuance of this Order. lntervenors aver that consistent with the
Commission's finding in the AEP ESP II Case, the Commission cannot compare prices
during a time period that has elapsed prior to the issuance of the Order. AEP ESP II Case,
Opinion and Order (August 8, 2012) at 74. Ecrrtherniore, intervenors believe that
December 31, 2017, should be used as the ending point for the test.

- Staff contends on brief that the ST should be rejected; therefore it should not be
included in the quantitative analysis. Staff claims that including an ST in an ESP would
be problematic because the adjustable nature of the ST would make it remarkably
difficult to establish what it would cost ir` authorized. Without knowing tl-ie cost of tl-te
ST, it would be difficult to calculate whether the ESP is inore favorable in the aggregate
than an MRO. Staff then asserts that the SSR is permi.ssible in an. FSP and should be
considered on the ESP side of the quantitative analysis. Staff recognizes that the MRO
statute contains a provision for the approval of a charge in an emergency and posits that
mai.ntaini.ng financial integrity in an emergency is a much higher standard than
demonstrating that a charge has the effect of stabilizing or providing certainty regarding
retail electric service. However, Staff takes no position on whether the SSR meets that
higher standard and belongs on- the MRO side of the quantitative analysis. Staff avers
that for the ESP to pass the quantitative analysis, the Commission must reduce the SSR
rate calcu?ated by the Staff, conclude that the Staff-projected market rates are too high,
and consider other qualitative benefits of the ESP.

Numerous intervenors c4nd:ucted their own quantitative analyses of the ESP.
Staff calculated that in a three year E SP, if the RSC of $73 rnillion is included on the MRO-
side of the quantitative analy sis; ratepayers would- pay approxLmately $25 million more
in an ESP over an expected MRO. Staff's analysis uses Staff's projected market rates and
blending percentages for the term of the ESP (Staff Ex. 8 at 6-10, Attachment `fST-1a).
IEU-Ohio uses a similar calculation as Staff by including the RSC of $73 million on the
MRO side of the quantitative analysis, but used a term of five years with blending
percentages of 10 percent, 40 percent, 70 percent, 100 percent, and 100 percent,
respectively. IEU-Ohio's calculations indicate that the ESl' would be less favorable than
an MRO by approximately $204 m.illion. FES and C}CC also conducted quantitative
analyses and found the ESP to be less favorable than the expected MRO. "'hen
conducting the quantitative analyses, intervenors generally found that the ESP will be
less favorable than an MRO. No intervenor conducted a quantitative analysis adopting
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DP&L's position that a charge should be included in the MRO pursuant to Section
4928.142(D)(4), Revised Code, but several witnesses acknowledged that, if the SSR and
ST were included under both an ESP and the expected MRO, then DP&L's ESP would
likely pass the quantitative analysis (Tr. Vol. VII at 1813-1817, Tr. Vol. VIII at 2090-2092,
Tr. Vol. V at 1238, IEU Ex. 2A at KM7V1-17). Furthermore, intervenors generally did not
conduct a qualitative analysis, to coincide with their quantitative analysis because they
did not believe that any non-quantifiable benefits exist in a qualitative analysis.

However, DP&L contends that a qualitative analysis should be conducted because
there are both non-quantifiable costs of an MRO and non-quantifiable benefits of the ESP.
DP&L claims on brief that there would be substantial non-quantifiable costs under a
hypothetical MRO without the SSR or ST because DP&L would not able to provide safe
and reliable distribution, trartsmission, and generation service. DP&L argues that the
lesser revenue it would receive under an MRO without the SSR and ST as compared to
the proposed ESP would require drastic cuts to O&M expenses, thus creating a
substantial. zr.on-quantifiable cost of less reliable service. DP&L also believes that there
are significant non-quantifiable benefits of the ESP. DP&L notes that its proposed ESP
accelerates the move to 100 percent competitive bidding over an MRO. Specifically,
DP&L indicates that its proposal would lead to 100 percent competitively bid market
pricing in four years, whereas DP&L contends that under an MRO it would take
five years after a Commission decision approving an MRO to get to 1.017 percent
competitively bid market pricing. Including the non-quantifiable benefits, DP&L witness
Malinak claimed that DP&L's proposed ESP, in the aggregate, t-vill result in customers
paying approximately $120 million less under DP&L's proposed. .ESP than under the
results that would otherwise apply (DP&I. Ex. D" at 13-14, Ex. RJM--1, Tr. VoI. VIII at 2080-
2081). DP&L witness Malinak explained on rebuttal that, in his o-pinion, a proper
consideration of the non-quantifiable costs and benefits would l:ead to the ESP being
znore favorable than the expected results that would otherwise apply under an MRO
(DP&L Ex. 16 at 9). DP&L contends that the non-quantifiable benefit of more rapidly
transitioning to 100 percent competitive bidding exceeds any qu.an:tifiable benefit that a
hypothetical MRO inight have over the ESP. Thus, DP&L believes that the favorable
aspects of the ESP pursuant to the qualitative analysis are greater than any potential
deficiency in the quantitative analysis. DP&L believes that the ESlP, as modified, is more
favorable in the aggregate than the results that would otherwise apply.

FES asserts on brief that non-quantifiable costs of an MRO should not be
considered because any financial distress is related to D&L's generation assets, DP&L
has failed to meet the statutory requirements for emergency rate relief, DP&L's financial
integrity claims are incorrectly calculated, and DP&L overstates the impact to customers
associated with, financial integrity issues.
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FES and RESA argue that the non--quantifiable benefits of the ESP are m:inimal and
do not justify the ESP over an NIRQ, whereas IEU-Ohio goes further and argues that the
non-quantifiable benefits are nonexistent. FES, RESA, and IEU-Ohio claim that any
benefit of a faster move to market-based rates is negated by the corresponding
nonbypassable charges, specifically the ST. IEU-Ohio avers that there are no
ilon-quantifiable benefits of the FSP over an MRO because the ST offsets any
non-quantifiable benefit of a faster move to market based rates. FES then contends that
charging above market charges to customers would slow business development and job
growth, which also negates any benefit of a faster move to rnarket-based. rates. Similarly,
IEU--Ohio witness Murray surmises that the F-SP fails to provide a more favorable
business climate because he believes that it will result in higher electricity prices to the
vast majority of customers in DP&L's service territory (IEU-C)hia Ex, 2 at 36). Staff posits
that it is up to the Commission whether the non-quantifiable benefits of the ESP
counterbalance the quantifiable costs of the ESP.

FES and IELT-C7hio believe that the competitive retail enhancements are not a
non-quantifiable benefit because they will be -paid for with a nonbypassable charge.
They note on brief that the competitive retail enhancements represent receipt for services
paid and therefore are not a non-quantifiable benefit of the ESP. They go on to add that
the competitive retail enhancements should be implemented despite the ESP proceeding
(FES Ex. 17 at 7).

B. Commission Conclusion

Pursuant --to Section 4928.143(C)(1), Revised Code, the Commission rri.ust
determine whether DP&L has sustained its burden of proof of demonstrating that the
proposed ESP, as modified: by 'the Cornmissron, including its pricing, and other terms
and conditions, is more favorable in the aggregate as compared to results that would
othe:rwise apply under Section 4928.142, Revised Code. As a preliminaxy matter, we
believe that the term "statutory price test" may have been misinterpreted by parties in
this proceed.ing as a separate test applied prior to determining whether, in the aggregate,
an ESP is more favorable as compared to results that would otherwise apply under
Section 4928.142, Revised Code. Instead, we must ensure that our analysis :Iooks at the
entire modified ESP as a total package, which includes a quantitative and a qualitative
analvsis. The Supreme Court of Ohio has held that Section 4928.143(C)(1), Revised Code,
does not bind the Commission to a strict price coinparison, but rather, instructs the
CoiYUn.i.ssion to consider other terms and conditions, as there is only one statutory test
that looks at an entire ESP in the aggregate. In re ColtiiYEbus S. Pozver Cv., 128 Ohio St. 3d
402, 2011-Ohio-958, 945 N.E.2d 501.

In conducting the quantitative analysis, we first consider the modifications we
have rn.a.c:3e to the ESP. The Corzu7zission made numerous modifications to the proposed.
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ESP, including denying the ST, adjusting the term of the ESP to 36 months, adjusting the
proposed blending percentages, adjusting the SSR to $110 millinn per year effective
January 1, 2014, and denying the proposed rider AF_R-14Y. Each of these adjustments and
revisions has an effect in the quantitative analysis on the projected cost of the modified
ESP approved by the Comzru.ssion.

The second step of our analysi,_s for the quantitative ar,alysi.s is to analyze the
expected results that would otherwise apply pursuant to Section 4928.142, Revised Code.
Based upon the record a7i.d review of the statute, the Conlznission believes that we cannot
compare this ESP with what would otherwise apply under Section 4928.142, Revised
Code, beginning today, as it would be impossible for DP&L to immediately establish an
alternate plan under Section 4928.142, Revised Code, which meets all of the statutory
criteria. I'herefore, we believe that we should begin comparing the ESP to the expected
MRO beginning on January 1, 2014. We note that this approach is consistent with the
Conm.ission`s decision in the AEP ESP II Case. AEP ESP IX Case, Opinion and Order
(August 8, 2012) at 74, The MRO blending would then proceed consistent with Sec,-fivn
4928.142(L3), Revised Code. However, the Commission notes that, pursuant to Section
4928.142(D), Revised Code, the SSO price for retail electric generation service should be a
proportiozzate blend of the bid price and the "generation service price" for the remaining
standard service offer load. rEhe Cornmission finds that "generation service price" relates
solely to bypassable charges paid by SSC? customers; therefore, the RSC should not be
included in the expected MRO as a legacy rate.

W'hile uTe note that an MRO is not currently before us, an equiv-alent financial
charge to the SSR should not be included in the expected MROo DP&.L alleged that the
SSR should be included in the MRO pursuant to Section 4928.142(D)(4), Revised Code, as
a financial integritv charge to address a financial einergency (DP&L Ex. 16 at 8).
However, DP&L has not persuaded us that it is facing a financial emergency pursuant to
the MRO statute, wluch is a different standard than the standard for a stability charge
under Section 4928.143(D)(2)(d), Revised Code. "'hile DP&L witness Malinak testified
that the hypothetical situation of an. MRD without any financial integrity-based
non-bypassable charges would put DP&L in a highly ; ompromased fznancial position, we
are not convinced that DP&L could not undertake O&M reductions, a distribution rate
increase, or other steps to improve its financial position (DP&L Ex. 16 at. a-6). We find
that, based upon the record in this case, DP&L has not demonstrated that it faces a
financial emergency as contexnplated by Section 4928.142, Revised Code.

The third step of our analysis is to compare the ESP to the expected MRO to
determine the quantifiable benefit or cost of the ESP. To begin the comparison, the
CQmn-dssion assumes that blended rates resulting from the CBP beo-x for both the ESP
and the expected MRO on january 1, 2014. The Commission applied the SSR of
$110 million per year beginning on January 1, 2014, for the first two years of the ESP, as
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well as the SSR-E of appraxi:m.ately $92 million for the first 10 months of 2015 although
the SSR-E is contingent upon certain conditions as discussed above.

Staff's quantitative analysis indicated that the ESP was less favorable than an
MRO by approximately $243 znillion over Staff`s proposed three-year FSP. Staff's
quantitative analysis for the three year E^SP used a $133 million SSR instead of a
$110 rrdliion SSR (Staff Ex. 8 at 8; Staff Ex. 8 Attachment TST-1). Staff's quantitative
analysis using a three year ESP needs to be adjusted to reflect that blending would begin
on January 1, 2014, the blending percentages would be 10 percent, 40 percent, and
70 percent, the ST would be removed from both the ESP and the MRO, the SSR wouad be
in the amount of $110 millioz-t for the first two years of the ESI.', and the SSR-E would be
authorized for the first ten months of the third year of the ESP. Furthermore, Staff's
analysis needs adjusted to reflect that the ESP will not match up with the PJM planning
year. Despite these necessary adjustments to Staff's quantitative analysis, the
Commission believes that the Staff's final quantifiable calculation is substantially correct
because the increased revenue to DP&L pursuant to the change in biending percentages
in the modified ESP is o-ffs.et by-the decreased SSR and SSR-E amount. Staff found that
the quantifiable cost of the ESP would be approximately $243 million and we believe that
with the Coinmzssion's modifications to the ESP, the MRO is more favorable by
approximately $250 million.

We note that _DP&L's- quantitative analysis demonstrated that its proposed ESP
would be approximately $112 million more favorable than the expected results that
would otherwise apply (DP&L Ex. 3 at 3_15, DP&L Ex, 14A at 4-14). Although the
elim ination of the ST from the ESP and the reduction in the annual SS.R from. DP&L's
proposed $137.5 millxon to the approved $110 million would reduce the costs of the ESP,
we note that elimination of the'fin.ancial integrity charge froni the expected MRO more
than offsets that reduction in the costs of the ESP. Accordingly, we find that, even under
DP&L's methodology, the quantifiable costs of the ESP as znod%fied would exceed the
costs of the expected MRO in the quantitative analysis.

By statute, o-ur analysis does not end- with the quantitative analysis, -however, as.
we must consider the qualitative benefits of the modified ESP, in order to view the
proposed plan in the aggregate. The Conzr.nission notes that many of the provisions of
the modified ESP advance the state policies enumerated in Section 4928.02, Revised
Code. The modified ESP moves more quickly to market rate pricing than under the
expected MRO, DP&L will be delivering and pricing en:ergy at market prices by january
1, 2017, arAd if DP&L were to apply for an MRO, it is likely that DP&L would. not deliver
and price energy at full market prices until 2019. The Commission believes that the more
rapid implemerttation of mazket rates is consistent with Section 4928.02(A) and (B),
Revised Code.
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I4oreover, although there is a quantifiable cost to the SSR, the SSR will ensure that
DP&L can provide adequate, reliable and safe retail electric service until it divests its
generation assets. Several witnesses have testified that this is essential to the
implementation of a fully competitive retail market (Tr. Vol, VII at 1865-1866). Several
wititesses also faulted DP&L for failing to divest its generation assets more quickly.
However, we note that many, but not all, of those witnesses were sponsored by parties
who agreed to a stipulation in 2009 in DP&L's first ES.P which provided that DP&L
would retain ownership of its generation assets (ESP I Case, Opinion and Order (June 34,
2009) at 4; Co. Ex. 102 at 27-18). In any event, the modified ESP contaixis provisions that
will.facilitate the complete divestment of DP&L's generation assets by the end of the term
of the modified ESP and implement a fully competitive retail market in DP&L's service
territory in accordance Sections 4928.02(B) and (C), Revised Code. Accordingly, we
believe that the ESP obtains for customers the benefits of market pricing as soon as
possible under the circumstances.

We are not persuaded by intervenors that we should compare the ES P to an
expected MRO that goes immediately to 100 percent market rates because, as we have
indicated previously, we are not convinced that DP&L, could immediately divest its
generation assets and still provide stable, safe, and reliable retail electric service.
Moreover, based upon the record of this case, we are not convinced by FES that DP&L
has already filed its "first application" for an MRO within the meaning of Section
4928.142(D), Revised Code (Tr. Vol. IX 2377-2384).. We believe that an MRO that goes
immediately to 100 percent market rates would create substantial quantifiable and non-
cluantifiable costs to DP&L and its customers, and we do not expect that such an MRO
would be proposed by DP&L or authorized by the Commission.

Further, while intervenors contend that competitive retail enhancements are not a
qualitative benefit of the ESP over the expected MRO, we disagree. Although costs
associated with the competitive retail enhancements represent a quantifiable cost of the
modified ESP, the record evidence in the hearing demonstrates that both consumers and.
CRES providers believe that the implementation of the competitive retail enhancements
would benefit the development of CJh.'ro's retail eiectric servic-e market and that such
benefit is substantially greater than the cost of impiementation. Moreover, the
Corxun.i:ssion has modified the ESP to provide DP&L with incentives to modernize its
billing system. As discussed above, at the hearing, witness testimony indicated that
DP&L's billing system is essentially antiquated and incapable of supporting rate ready
billing and percentage off PTC pricing (Constellation Ex. 1 at 49-54; FES Ex. 17 at 19-26).
The billing system moder.nization will allow CRES providers to offer a more diverse
range of products to customers consistent with the provisions of Section 4928.02(B),
Revised Code.
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Further, we find that the competitive retail enhancements, the billing system
modernization, aand the economi.c development provisions encourage economic
development and improve the state's competitiveness in the global market as provided
by Section 4928.02(N), Revised Code. Moreover, the m.odified ESP provides DP&L with
incentives to submit a plan to modernize its distribution infrastructure in accordance
with Section 4928.02(D) and (E), Revised Code.

Accordingly, we find the ESP, as modified, accelerates the implementation of full
market rate pricing, faeilitates competition in the retail electric service market in the state
of Ohio, and maintains DP&L's financial integrity to continue to provide stable, safe, and
reliable service to its customers. We believe that these qualitative benefits of the ESP
sig-ruficantly outweighs the results of the quantitative analysis and that the modified ESP
is more favorable in the aggregate than the expected results that would otherwise apply
under Section 4928.142, Revised Code.

IV. CONCLUSION

Upon consideration of the ESP application filed by DP&L and the provisions of
Section 492$.14,3(C )(1), Revised Code, the Cornmission finds that the ES:P, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by thzs Order, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under Section 4928.142, Revised Code.
Therefore, the Commission finds that the proposed ESP should be approved, with the
modifications set forth herein. As modified herein, the plan provides rate stability for
customers, revenue certainty for DP&L, and facilitates- the development of the retail
electric market. Further, DP&L, is directed to file proposed revised tariffs corb.sistent with
this Opinion and C)rder. To the extent that intervenors have proposed mod%f%catiQns to
TJI'&I.,'s ESP that have not been specifically addressed by this Opinion and -Order, the
Commission concludes that the requests for such modifx.cations should be denied.

V. FINDINGS OF FA.CT ANL? CONCLUSIONS OF LAW:

(1) DP&L is a public utility as defined in Section 4905.02, Revised
Code, and, as such, DP&L is subject to the jurisdictio.n of this
Commission.

(2) On December 12, 2012, DP&L filed an amended application
for an SSO in accordance with Section 4928.141, Revised Code.

(3) Notice was publ'ished and public hearings were held in
Dayton where a total of six,"ritnesses offered testimony.
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(4) The following parties filed for and were granted intervention
in DP&L's SSO proceeding: IEU-Ohio, OMA, Honda,
Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Inc., FES, AEP Retail
Energy Partners, LLC, Ohio Energy Group (OEG), OHA,
Kroger, OPAE, EnerI4OC, Inc_, OCC, IGS, City of Dayton,
RESA, OEC, WaI-Mart, Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood Coalition,
Border Energy Electric Services, Inc., Exelon, Constellation,
Ohio Power Company, SolarVision, Council of Smaller
Enterprises, Border Energy Electric Services, Inc., FEA, and
People Working Cooperatively, Inc.

(5) The evidentiary hearing on the ESI' was called on March 18,
2013, and concluded on April 3, 2013.

(6) Briefs and reply briefs were filed on May 20, 2013, and June 5,
2013, respectively.

(7) The proposed. ESP, as modified pursuant to this Opution and
Order, including the pricing and all other terms and
conditions, deferrals and future recovery of the deferrals, and
-quantitative an:d_ qualitative benefits, is more favorable in the
aggregate as compared to the expected results that would
otherwise apgly under Section 4928.142, Revised Code.

VI. ORDER:

It is, therefore,

-53-

OI'2DERED, That DP&L's application for an electric security plan be approved, as
inodified by the Conunission.. It is, further,

ORDERED, That IEU-(.Ohi.o's request to review the procedural rulings is denied. It
is, furth.er,

ORDERED, That IEU-Ohio's motion to take administrative notice or to reopen the
proceeding or to supplement the record is denied. It is, further,

ORDERED, That DP&L shall file proposed tariffs con.sistent with this Opirnion and
Order, subject to review and approval by the Comznission. It is, further,
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C}RDERED, That a copy of this Opinion and Order by served upon all parties of
record.

THE PUBLIC UTILIT IFS CQMMISSIC7N OF OHIO

'-•,.J Todd A/SI

.. ^

^ -'

Stevon D. Lesser

M. Beth Trombold

, Chairman

Z

Lynn Slaby

Asim Z. Haque

BAM/ GA.P/ sc

Entered in the journ.al

SE' 0 4 2013

A-k---7^^^^4cj

Barcy F. McNeal
Secretary
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BEFORE

THE PUI3LIC. UTILITIES C(JMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-42fi-EL-SSO
Approval of its Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-427-EL--ATA
Approval of Revised. Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority.

In the Matter of the Application of The
Dayfion Power and Light Company for
Waiver of Certain Commission Rules.

)
) Case No. 12-429-EL-WVR

^

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-fi72-EI.-RDn
Establish Tariff Riders. )

ENTRY NUNC PRO TUNC

The Commission finds:

(1) The Dayton Power and Light Company (DP&L) is a
public utility as defined in Section. 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this
Commission.

(2) On March 30, 2012, DP&L filed an application for a
standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. The application was for a market rate offer
in accordance with Section 4928.142, Revised Code. On
September 7, 2012, DP&L withdrew its application for a
market rate offer. On October 5, 2012, DP&L filed an
application for an electric security plan (ESP) in
accordance with Section 4928.143, Revised Code.
Additionally, DP&L filed accompanying applications for
approval of revised tariffs, for approval of certain
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accounting authority, for waiver of certain Commission
rules, and to establish tariff riders. On December 12, 2012,
DP&L amended its application for an electric security
plan.

(3) On September 4, 201.3, the Gom:rn.ission issued its Opinion
and Order in this proceeding.

(4) Due to an ad;n:inistratrve error, the Opinion and Order
does not reflect the decision that the Commission
intended to issue, including the length of the modified
ESP period. Therefore, the Commission finds that the
Opinion and Order should be amended nunc pro tuiac.
The Opinion and Order incorrectly states that the
modified ESP term should end on December 31, 2016.
`I"he end date of the modified ESP should be corrected to
May 31, 2017, and the length of the modified ESP should
be corrected to 41 months. Further, DP&L is expected to
divest its generation assets by May 31, 2017. The date by

which DP&L should file its subsequent SSO should be

August 1, 2016, and, in the event such subsequent SSO is
not authorized by April 1, 2017, DP&L will begin
procuring generation deliverable on June 1, 2017.

Further, the Opinion and Order incorrectly states that the
service stability rider (SSR) should end on December 31,
2015. The SSR will be in effect for three years at an annual
amount of $110 million. Therefore, all references to the
SSR end date should be corrected to December 31, 2016.
Likewise, the service stability rider extension (SSR-E) start
date should be corrected from January 1, 2016, to
January 1, 2017. Further, the term of the SSR-E should be
five months and end on its own terms on May 31, 2017.
All references to the term of the SSR-E should be
corrected accordingly. The amount of the SSR-E should
be corrected from $92 million to $45.8 million. However,
DP&L will still be required to file an application to
implement the SSR-E.

Moreover, the CBP auction products should be corrected
to 10 tranches of a 41 month product commencing
January 1, 2014, 30 tranches of a 29 month product
commencing January 1, 2015, and 30 tranches of a

-2-
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17 month product cominencing January 1, 2016. This will
not change the 10 percentJ40 percent/70 percent
blending percentages contained in the Opinion and
Order,

Finally, the amount that the modified ESP fails the
quantitative analysis should be corrected accordingly.

It is, therefore,

-3-

ORDERED, That the Opinion and Order issued September 4, 2013, be
amended, nunc pro tunc, including, but not luxtited to, pages 15, 16, 25, 26, 27, 49, and
50, as set forth above. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record,

THE PUBLIC UTILITIES COMMISSION 017 0HIC.^

GAI'r sc

Entered in the gournal

SEP 0 6 2013

4"-e-T wea
Barcy F. McNeal
Secretary
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