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NOTICE OF CERTIFIED CONFLICT OF APPELLANT
T:HE TRAVELERS INDEMNITY COMPANY

I'ursuant to S.Ct.Prac.R. 8.01, Appellant, The Travelers Indemnity Company, hereby gives

notice that on October 4, 2013, the Sixth Appellate District, Lucas County, issued a Decision and

Judgment Entry in Infinite SecuriiySolutians, LLC, et al, v. Kai-aan PY{}^.)erties I, Ltd., et czl., No. L-

12-1313, finding such decision to be in conflict with the decisions of the Eighth Appellate District,

Cuyahoga County, in F,state ofl3erger v. Riddle, Nos. 66195, 66200, 1994 WL 449397, (August 18,

1994), and the 1--,leventh Appellate District, Trumbull County, in Hines v. Zofko, No. 93-T-4928,

1994 WL 117110 (March 28, 1994), and certifying a conflict pursuant to Article IV, Section 3(B)(4)

of the Ohio Constitution.

A copy of the Sixth District's order certifying a conflict and opinion are attached hereto as

Exhibit A. A copy of the conflicting npinion of the Eighth Appellate District in Estate of 13erger v

Riddle is attached hereto as Ex.hibit B, and a copy of the conflicting opinion of the Eleventh

Appellate District in Hines v. Zofko is attached hereto as Exhibit C.
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trial court lacked jurisdiction to entertain Travelers' motion, we dismiss this appeal for

lack of a final appealable order.

A. Facts and Procedural Background

{¶ 2} On or around July 4, 2008, a fire caused over $13 million of damage to an

apartment complex owned by appellants, Karam Properties I, Ltd., Karam Properaes II,,

Ltd., Karam Managed Properties, LLC, and Toledo Properties, LLC (collectively

"Karam"). K.aram insured the property through Travelers, who paid Karam

approximately $8.9 million for the loss in exchange for a policyholder's release.

{T 3} Subsequently, Infinite Security Solutions, LLC ("Infinite"), which provided

security services to the apartment complex,x. brought a claim against Karam for breach of

contract for Karam's failure to pay for several months of services. Karam answered and

filed a counterclaim, alleging that Infinite negligently failed to stop residents from setting

off the fireworks that started the fire. Around the same time, Travelers initiated a

separate lawsuit against Infinite, seeking to recover the ainount it paid to Karam for

losses sustained by the fire. The trial court consolidated thcse two cases, Despite the

consolidation, neither Travelers nor Karam filed cross-claims to determine who had

priority to any recovery against Infinite.

{¶ 4} After extensive discovery, the parties purportedly reached a settiement

agreement on May 19, 2011. Unfortunately, although the settlement agreement was

discussed in open court, no record was made of those proceedings. Furthermore, the

settlement agreement was not reduced to writing and signed by the parties. The parties
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adnut that pursuant to the agreement, Infinite will pay a fixed sum to settle the tort claims

against it, less an amount to settle its breach of oontract claim against Karam.j However,

the parties disagree on the extent of the agreement relative to who has priority to the

funds paid by Infinite. Notably, both Travelers and Karam concede that priority was not

determined during the settlement discussions. Notwithstanding that the priority issue had

not yet been resolved, on May 26, 2011, the trial court sua sponte entered a judgment

dismissing the action.

{^ 5} Shortly after this judgment was entered, Karam filed an action in federal

court, seeking, in part, a,judgment that it is entitled to all of the proceeds from Infinite

because the policyholder's release that it signed was not effective to overcome the

"5make-whole" doctrine. Thereafter, Travelers moved the trial court, pursuant to Civ.R.

60(B), to set aside the May 26, 2011 judgment entry dismissing the case, so that the trial

court could decide the priority issue. The parties briefed Travelers' motion, and the trial

court held an oral hearing on the motion on September 6, 2011. The trial court then took

the matter under advisement.

6} On February 13, 2012, Infinite moved the trlal court to enforce the

settlement agreement. Essentially, because the trial court had not yet ruled on Travelers'

Civ.R 60(3) motion, and because the priority issue had still not been resolved, Infuute

sought an order requiring the parties to execute a release so that Infinite could pay the

agreed sum to the court, thereby concluding its role in the litigation, and allowing Karam

{ Infinite has moved to seal several filings in this case so that the amount of the
settlement is not disclosed.
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and Travelers to continue to quarrel over the distribution of those funds. Travelers

responded to Infinite's motion, and filed a cross-motion seeking priority to the settlement

proceeds. Karam opposed Travelers cross-motion, arguing that the trial court did not

have jurisdiction over the priority issue because the case had been unconditionally

disanissed, and, because priority was never an issue that was presented to the court in the

pleadings, it was not necessary to the settlement. Travelers replied that the May 26, 2011

judgment was conditioned on the settlement; consequently, the trial court retained

jurisdiction to enforce the settlement. Furthermore, Travelers argued that the settlement

included the parties' agreement that if they could not resolve the priority issue, they

would return to the trial court for its determination.

{¶ 7} On October 12, 2012, the trial court entered its judgment on the respective

motions. The trial court determined that its May 26, 2011 judgment was a conditional

disinissal, and therefore it retained jurisdiction to enforce the settlement agreement

between the parties. Accordingly, it denied Travelers' Civ.R. 60(B) motion for relief

from judgment as moot. The trial court then decided the priority issue, determining that

Travelers was entitled to the full amount of the settlement proceeds. As a result, the trial

court granted Travelers' cross-motion for priority in the settlement proceeds, and in light

of that decision, denied Infinite's motion to enforce the settlement agreement as moot.

B. Assignments of Error

(T 81 Karam has timely appealed the October 12, 2012 judgment, asserting three

assignments of error:

4.



1. The trial court erred in declaring that Travelers has priority to the

Infinite settlement proceeds because the court had previously dismissed the

case unconditionally, and thus, lacked subject nYatterjurisdiction to decide

this issue.

2. The trial court erred in reopening the case to decide the issue of

priority where the settlement agreement did not address the issue,

determimation of the issue was not necessary to enforce the agreement, and

the issue had not been raised in any pleading,

3. The trial court erred in holding that the policy's subrogation

clause superceded (sic) the equitable "make-whole" doctrine where the

clause did not expressly state that Travelers would have priority to funds

recovered by Karam regardless of whether ICararn obtained a fult or partial

recovery.

11. Analysis

9} In Karam's first assigmnent of error, it argues that the trial court lacked

jurisdiction to enforce the settlement agreement because the action had already been

unconditionally dismissed.

(¶ 10) As an initial matter, Travelers argues that Kararn has waived any argument

that the trial court lacked jurisdiction. Travelers relies on Figueroa v. Showtime Builders,

Inc., Sth Dist, Cuyahoga No. 95246, 2011-Ohio-2912, ¶ 10, which quotes Ohio State Tie

& Timber, Inc. v. Paris Lumber Co., 8 Ohio App.3d 236, 240, 456 N.E.2d 1309 (10th

S.



Dist. 1982), for the proposition that "(t]he entering into the settlement agreement

constitutes a waiver of the defense of lack of jurisdiction and (is] a consent to jurisdiction

solely for the purpose of enforcement of the settlement agreement in the absence of some

provision in the agreement itself to the contrary." However, Ohio State Tie & Timber

dealt with personal jurisdiction over a party to a contract, whereas here the trial court's

ability to enforce the settlement agreement is a question of sub, ject-rnatter jurisdiction. It

is well-settled that "[t]he lack of subject-matter jurisdiction may be raised for the first

time on appeal," and "(t]he parties may not, by stipulation or agreement, confer subject-

matter jurisdiction on a court, where subject-matter jurisdiction is otherwise lacking,"

Fox v. Eaton Corp., 48 Ohio St.2d 236, 238, 358 N.E.2d 536 (1976), overruled on other

grounds, Mannfng v. Ohio State Library Bd, 62 Ohio St.3d 24, 29, 577 N.E.2d 650

(1991). Therefore, Karam has not waived, and could not waive, the issue of subject-

matter jurisdiction,

{¶ 11} Turning to the merits of the assignment of error, we note that a trial court

possesses authority to enforce a settlement agreement voluntarily entered into by the

parties to a lawsuit because such an agreement constitutes a binding contract. Mack v.

Podsmn Rubber Co.,14 Ohio St.3d 34, 36, 470 N.E.2d 902 (1984), Further, "[w]hen an

action is dismissed pursuant to a stated condition, such as the existence of a settlement

agreement, the court retains the authority to enforce such an agreement in the event the

condition does not occur." Estate ofBerger v. Riddle, 8th Dist. Cuyahoga Nos. 66195,

66200,1994 WL 449397, *2 (Aug. 18, 1994). However, we also note that a trial court

6.



loses jurisdiction to proceed in a matter when the court has unconditionally dismissed the

action. State ex rel. Rice v. McGrath, 62 Ohio St.3d 70, 71, 577 N.E.2d 1100 (1991).

Therefore, the threshold issue in this case is whether the trial court's May 26, 2011

judgment constituted a conditional or unconditional dismissal of the action.

{¶ 12) "The determination of whether a dismissal is unconditional, thus depriving

a courk of jurisdiction to entertain a motion to enforce a settlement agreement, is

dependent upon the terms of the dismissal order." Le -Afr Molded Plastics, Inc; v.

Goforth, 8th Dist. Cuyahoga No. 74543, 2000 WL 218385, *3 (Feb. 24, 2000), citing

Showcase Homes, lnc, v. Ravenna Savs. Bank, 126 Ohio App.3d 328, 331, 710 N.E.2d

347 (3d Dist.1998). Here, the dismissal entry stated: "Parties having represented to the

court that their differences have been resolved, this case is disnizssed without prejudice,

with the parties reserving the right to file an entry of dismissal within thirty (30) days of

this order."

{^ 13} In HuntingiortTlatl. Bank v. Molinari, 6th Dist. Lucas No. L=11-1223,

2012-Ohio-4993,1^ 15-17, we recognized that Ohio courts have taken different views on

whether similar language constitutes a conditional or unconditional dismissal. Karam

urges us to adopt the view of a number of districts that this language is an unconditional

dismissal because it does not expressiy embody the terms of the settlement agreement nor

expressly reserve jurisdiction to enforce the settlement agreement. Davis v. Jackscan, 159

Ohio App.3d 346, 2004-Ohio-6735, 823 N.E.2d 941, 115 (9th Dist.), citing Cinnamon

Woods Condominium Assn., Inc, v. DiVito, 8th Dist. No, 76903, 2000 WL 126758, *2

7.



(Feb. 3, 2a00). See Grace v. Howell, 2d D'ast. Montgomery No. 20283, 2004-Ohio-412U,

¶ 4, 13 (dismissal entry stating the matter has "been settled and compromised to the

satisfaction of all parties as shown by the endorsement of counsel below" held to be an

unconditional dismissal); see also Showcase Homes, Inc. at 329, 331 ("This day came the

parties and advised the Court that the within cause has been settled. IT IS THEREFORE

ORDERED that the complaint and parties' respective counterclaims be and hereby are

dismissed with prejudice"); McDougal v. Ditmore, 5th Dist. Stark No. 2008 CA 00043,

2009-Ohio-2019, T, 16 ("Upon agreement of Counsel for Plaintiffs and Counsel for

Defendant, this matter is dismissed with prejudice to refiling''); Bugeja v. Luzik, 7th Dist.

Mahoning No. 061V1A 50, 2007-Ohio-733, T 8("aase settled and dismissed with

prejudice at defendant's cost"); Smith v. Nagel, 9th Dist. Summit No. 22664, 2005-Ohio-

6222, T 6 ("The court, having been advised that the parties have reached an agreement in

this case, orders this matter to be marked 'SETTLED and DIS1viZSSBD'"); Baybutt v.

Tice, IOth Dist. Franklin Nos. 95APE06-829, 95APE08- 1106, 1995 WL, 723688, * 1-2

(Dec. 5, 1995) ("The within action is hereby settled and d°asmissed with pr8judice. Costs

paid:'); Nova Info. Sys., Inc, v. CurrentDirectfons, Inc.,llth Dist. Lake No. 2006-L-214,

2007-Ohio-4373, T 3-6, 16 ("by agreement of the parties, ***The Complaint * * * is

hereby dismissed with prejudice. The Counterclaim * * * and *** Third Party

Complaint * * * are hereby dismissed with prejudice").

{T 14} Travelers, on the other hand, argues that we should adopt the view of the

Eighth District that merely referring to a settlement agreement is sufficient to form a

8.



conditional dismissal. See Berger, 8th Dist. Cuyahoga Nos. 66195, 66200, 1994 WL

449397 at * 1, 3("All claims and counterclaims in the above numbered cases settled and

dismissed with prejudice" was "clearly a conditional dismissal based on a settlement

agreement"); Fisco v. HA.M, Landscaping, Inc., 8th Dist. Cuyahoga No. 80538, 2002-

(7hio-6481, ¶ 10 ("instant matter is settled and dismissed" held to be a conditional

dismissal). Travelers also points out that the Eighth District is not alone in reaching this

conclusion, citing Hines v> Zofko, I lth Dist. Trumbull No. 93-T-4928, 1994 WL 117110

(Mar. 22, 1994), in which the Eleventh District held that a dismissal entry which stated,

"Case settled and dismissed," was a conditional dismissal.

{¶ 15} Further, Travelers relies on Marshall v. Beach, 143 Ohio App.3d 432, 436,

758 N.E.2d 247 (1 lth Dist.2001), in which the Eleventh District again held that the trial

court retained jurisdiction to consider a motion to enforce a settlement agreement. In that

case, the entry stated, "Case settled and dismissed with prejudice, each party to bear their

own costs. Judgment entry to follow. Case concluded." Id. at 434. However, the parties

never filed a separate entry, nor completed a formal settlement agreement. Id. at 435.

One of the parties subsequently filed a motion to enforce the settlement agreement. The

trial court then held a hearing, determined what the terms of the settlement agreement

were, and granted the motion to enforce the agreement. On appeal, in addressing whether

the trial court hadjurisdiction to consider the motion to enforce the settlement agreement,

the Eleventh District reasoned,

9.
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Although the [dismissal] order does not explicitly state that the

dismissal was conditioned on the settlement of the case, it is implicit within

its mandate that if the parties did not reach an ultimate resolution, the trial

court retained the authority to proceed accordinglyo This conclusion is

further buttressed by the trial court's statement that a second judgment

entry was to follow. Id, at 436.

Travelers argues that a similar result should be reached here, where the dismissal order

referenced that the parties had resolved their differences and contemplated that a second

judgment entry would be forthcoming.

{T 16} Upon due consideration, we agree with the majority view of our sister.

courts, and hold that for a dismissal entry to be conditioned upon a settlement agreement,

the entry must either embody the terms of the settlement agreement or expressly reserve

jurisdiction to enforce the settlement agreement. Therefore, because the dismissal entry

in this case did neither, it constituted an unconditional disrnissal. Accordingly, the trial

court did not have jurisdiction to entertain Infiuute's motion to enforce the settlement

agreement or Travelers' cross-motion for priority in the settlement proceeds.

M 17} Admittedly, entering an unconditional dismissal of the action was not the

result contemplated by the trial court when it issued its May 26, 2011 judgment entry. As

the court stated at the hearing on Travelers' Civ.R 60(B) motion,

['Yjou've made more out of the entry than the Court placed on the

record. That is, I call them a placeholder entry, pending submission of

10.



whatever the final entry is once you've finalized everything, and this is why

the language reads the way it is and why the case was dismissed without

prejudice to allow you time to complete the terms of the preparation of the

fiall and final release, and then submit your replacement dismissal order

which is the effective one with prejudice once all the release language and

all the releases are signed and executed and processed.

However, "a court speaks exclusively'through its joumal entries." fn re Guardianship of

Hollins, 114 Ohio St.3d 434, 2007-Ohio-4555, 872 N.E.2d 1214, 130. Here, the entry

unequivocally dismissed the action. Unlike Marshall, the provision that the parties

"reserv[ed] the right to file an entry of dismissal" did not qualify the initial dismissal on

the entry of a second. Instead, it merely provided the parties an option that they may or

may not have exercised. Because the parties did not file a replacement entry of dismissal,

the May 26, 2011 judgment remains in effect?

{¶ 18) Furthermore, the fact that the dismissal was without prejudice actually

supports our conclusion that the trial court lacks jurisdiction ®ver the settlement

agreement. Dismissal without prejudice does not mean that the dismissal is a placeholder

having no effect; rather,

2 Notably, Lucas County Court of Common Pleas Loc.R. 5.05(F) provides a procedure
for settlements in civil cases that may have avoided this result: "Counsel shall promptly
subniit an order of dismissal following settlement of any case. If counsel fail to present
such an order to the triat,judge within 30 days or within such time as the court directs, the
judge may order the case dismissed for want of prosecution or file an order of settlement
and dismissal and assess costs."

11.



(it] means that the plaintiff's claim is not to be unfavorably affected

thereby; all rights are to remain as they then stand, leaving him or her free

to institute a similar suit. The parties are put back in, their original

positions, and the plaintiff may institute a second action upon the same

subject matter. In a typical civil action, a claim that is dismissed "without

prejudice" may be refiled at a later date.

Dfsmrssal withoutpreludice relieves the trial court afallJurtsdiction

over the matter, and the action is treated as though it had never been

commenced: (Emphasis added.) 1 Ohio Jurisprudence 3d, Actions, Section

170(2013),

(¶ 19) Therefore, because the trial court lacked jurisdiction to enforce the

setttement agreement, its October 12, 2012 judgment is void. State ex rel. Ohio

Democratic Party v. Blackwell, 111 Ohio St.3d 246, 2006-Ohio-5202, 855 N.E.2d 1188,

^ 8("If a court acts without jurisdiction, then any proclamation by that court is void,").

Accordingly, Karam's first assigiment of error is weDi-taken, rendering Karam's second

and third assignments of error moot.

1I1. Certification of Conflict

{^( 20) Article IV, Section 3(13)(4) of the Ohio Constitution states, "Whenever the

judges of a court of appeals find that ajudgment upon which they have agreed is in

conflict with a judgment pronounced upon the same question by any court of appeals of

12.



the state, the judges shall certify the record of the case to the supreme court for review

and final determination."

(¶ 21) In order to qualify for a certification of conflict to the Supreme Court of

Ohio, a case must meet the following three conditions:

First, the certifying court must find that its judgment is in conflict

with the judgment of a court of appeals of another district and the asserted

conflict must be "upon the same question." Second, the alleged conflict

must be on a rule of law-not facts. Third, the journal entry or opinion of

the certifying court must clearly set forth that rule of law which the

certifying court contends is in conflict with the judgment on the sacne

question by other district courts of appeals." niteXoc& v. C;ilbane Bldg.

Co., 66 Ohio St.3d 594,.596, 613 N.E.2d 1032 (1993).

{¶ 22} We find that our holding today is in conflict with the Eighth District Court

of Appeals' decision in Estate of Berger v. Riddle, 8th Dist, Cuyahoga Nos. 66195,

66200, 1994 WL 449397 (Aug. 18, 1994), and the Eleventh District Court of Appeals'

decision in Hines v. Zofko, I Ith Dist. Trumbull No. 93-T-4928, 1994 WL 117110

(Mar. 22, 1994). Accordingly, we certify the record in this case for review and final

determination to the Supreme Court of Ohio on the following issue: Whether a dismissal

entry that does not either embody the terms of a settlement agreement or expressly

reserve jurisdiction to the trial court to enforce the terms of a settlement agreement is an

unconditional dismissal.

13.
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{¶ 23) The parties are directed to S.Ct.Prac.R, 8.01, et seq., for guidance.

W. Conclusion

{¶ 24) Based on the foregoing, the October 12, 2012 judgment of the Lucas

County Court of Common Pleas is void, and this appeal is dismissed for lack of a final

appealable order, See State v. Gilmer, 160 Ohio App.3d 75, 2005-(7hio-1387, 825

N.E.2d 1180, T 6(6th Dist.) (a void judgment is not a final appealable order). Costs are

assessed to'fravelers pursuant to our discretion under App.R. 24(A),

Appeal dismissed.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27, See
also 6th Dist.Loc.App.R. 4.

Mark L. Pietzvkowskig J.

Arlene Sin ê r, P.J.

Stephen A. Yarbrou ,^h J.
C()NCUR.

Tlais.decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:

14.
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DAVID T. MA'I'IA, J, a

Ploint.i£f-appsllant, Sanford Berger, appeals from the judgment

of the Cuyahoga County Court of Common Pleas, Case Nos, CP-129085

and CP•-167640; dated Aue^ust 24, 1993, in which the trial court

granted in nart and denied in part defendants-ap,pell:ees L3,nde1.l

and Deborah Riddlg's motion to enforce settlement agreement.

P1.aintiff_appe,Il,nnt also appeals the trial court's denia:J^< of his

motion for partial vacation of judgmant. Plaintiff-appellant

assigns two errors for this court's review.

Plaintiff-appellant's appeal is not well taken.

I. THE FACTS

This action arises out of a boundary dispute between adjoining

property owners, piaintif.f-appeliant, Sanford Berqer, and

defendants-appe.J:I:ees, Lindell and Deborah Riddle. This dispute

resulted in the filing of two lawsuits in the Cuyahoga Court of

Common Pleas, Case Nos. CP-129085 and 167640. fihese cases were

consolidated and set for trial on September 14, 1992. On the day

of trial, a settlement was reached between the parties. On

September 15, 1992, the trial court journalized the following

entry:

All claims and counterclaims in the above
numbered cases settled and dismissed with
prejudice at defendants' costs.

The terms of this settlement were soon disputed.

On March 3, 1993, dc^ fendants--appeilees, the Riddles, filed a

motion to enforce settlement agreenient. Defendants-appellees

contend that the settlement provided as follows:

fuJl.';eU
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(1)

(2)

(3)

(4)

plaintiff-appellant to receive $14,000.00;

pl.atnt.iff-appell.ant to execute a full and final release;

plaintiff-appellant to exect}te a consent agreement;

plaintiff-appellant and defendants-appellees to execute a

mutual release;

(5) defenciants-appe].].ees to receive $2,500.00.

The consent agreement in question apparently gave defendant-

appellee, Lindell Riddle, access to plaintiff-appellant Berger's

property for the limited purpose of pruning trees located along

the property line< Berger denies that the consent agreement was

ever part of the overall settlement agreement,

On June 7, 1993, the trial court held a hearing on defendants-

appollees' motion to enforce the settlement agreement. On June 8,

1993, the trial court journalized the following entryt

Counsel present, hearing had. Defendants'
motion to enforce settlement granted in part.
Mr. Riddle is not^: to enter onto Bergex•' s
property. All parties agreed to same.

On August 24, 1993, a second judqment entry was journalized by

the trial court pertaining to defer7d.ants-appell.ess' motion to

enforce settlement agreement. This entry provided that defendants-

appellees' motion was granted in part and denied in part. The

entry went on to state that Berger was "deemed" to have executed

a fu].l and final release a'nd the consent agreement. In addition.

Berger and defendants-appellees were "deemed" to have executed a

mutual release and Berger was ordered to pay defendants--appel,lees

:?2,750.00 as consideration for the mutual release, Lastly,

^^'^ v tJ r PJti t̂ ^^
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defendants-appo1Z,ees were ordered to stay off Bexgerfs property

and Borger was ordered to stay off ciefendants-nppeI,J.ees' property.

Attached to the court's judgment entry were the full, and final

release executed by Berger. The consent agreement signed by the

attorneys for the parties and the mutual release signed by Berger,

his attorney and defondants-appell:ees' attorney. The consent

agreement allows defendants-•appel lees to "continue to prune,

niaa:ntain and care for the existing pine trees, orna;nental, trees and

plants, the centerline of which are on Riddles' property, but which

plantings are also along the common property line. Berger agrees

not to interfere with these plants or their root systems.°

On Septembor 16, 1993, plaintiff-appell:ant Berger filed a motion

for partial vacation of judgment.. In the motion, Berger sought to

vacate the section of the consent agreement allowing Riddl.e on the

property to prune and ;nain#:ai^n pine trees, ornamental trees and

plants. E3erger also sought to vacate the section of the entry

ordering Berger to pay defendants-appellees $2,750.00 as

consideration for the mutual, release.

On November 30, 1993, the trial court denied plaintiff-

appeliant's motion for partial vacation of judgment.

Plaintiff-appellant timely brought the instant appea,l..

IS. FIRST ASSIGNMENT OF ERROR

Plaa.ntiff-appellant's first assignment of error states:

THE AUGUST 24, 1993 ORDER, WHICH M.ATERIAI,LY
CHANGED THE TERMS OF THE SEPTEMBER 15, 1992
SET'I'LEL? AND DI;SN4ISSE13 WITH PREJUDICE ORDER,
WAS VOID FOR LACK OF JURISDICTION.

Y. ^ - .. " 9 -J `r ^U,^ v 'G»
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A. 'I'I'IR ISSEJE R11.ZSEt7r DID THE TRIAL COURT .fi1';;VE JURISDICTION

Plaintiff-appollant Berger argues, through his first assignmont

of errar, that the trial eourt's judgment entry dated August 24,

1992 was. void for lack of jurisdietion. Speci,fical,ly, Berger

argues that, once the trial court journalized its order settling

and dismissing the underlying cases, it lost all jurisdiction

absent the filing of a Civ.R. 60(B) motion to vacate.

PlaintifF-apl?e,ilant's first assignment of error is not welw
taken.

B. TdiE STANDARD OF REVIEW

A trial court possesses the authority to enforce a settlement

agreement voluntarily entered into by the parties to a.iawsuit .

Mack v. Pvlson (1984:), 14 Ohio St.3d 34. Spercel v. Sterling

rndustrzes
(1972), 31 Ohio St.2d 36. A trial court loses the

authority to proceed in a matter when the court unconditionally

dismisses an action as the court no 'onger retains jurisdiction to

act. State, ex rel. Rice v. McGrath (1991), 62 Ohio St.3d 70.

When an action is dismissed pursuant to a stated condition, such

as the existence of a settlement agreement, the court retains the

authority to enforce such an agreement in the event the condition

does not occur. Tepper v. ffeck (Dec. 10, 1992), Cuyahoga App. No.

61061, unreported; fiines v, Zafko 22(March , (1994), Trumbull

County App. No. 93-T-4928, unreported.

In the event that a factual dispute arises concerning the

existence or the terms of a,sottlement agreement, as in this

instance, Ohio courts have held that an evidentiary hearing is

rr v
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required in order to determine the nature of the purported

settlomont. Palmer v. Kazsor k'otind. Health (1991), 64 Ohio App.3d

140.

C. THE TRIAL COURT P{.2SSE:'>SED JURISDICTION TO ENFORCE 'T'liE SETTLEMENT
11GP.EEMENT

zn the caso, sub judice, the trial court's entry dated September

15, 1992 states clearly that all the claims and counterclaims

between the parties were settled and dismissed. On March 3, 1993,

the tr:.al court was made aware of a dispute concerning the terms

of the purported settlement.

The trial court's dismissal was clearly a conditional dismissal

based on a settle:ment, agreernent and, as such, the trial court

retained ^urisciiction to hear a motio:^ to enforce the settlement

agreement. Faced with a factual dispute concerning the nature and

terms of the settlement, the trial court properly set the matter

for an oral hearing to determine the extent of the disputed terms.

Palmer, supra.

At the evidentiary hearing, the court determined that the

parties had, in fact, rcact,ed a settlement and ordered that the

settl:ment agreement be onforoed, Pla.intiff-appel.Iant's actions

also indicated that a settlement was reached. Pla.intiff-appellant

not only negotiated the settlement check for $14,000.00 but also

executed the full and final, release and the niutual release. In

addition, plaintiff-appellan:t's attorney also signed the consent

agreement on behalf of plaintiff--appe.llan.t. It is plairttiff-

a.ppell.ant's contention that his attorney was not authorized to sign

P^^u^^
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the consent agreement; however, the authorization for an attorney

to settle a client's claim need not be express, but may be

ascertained frosn the surrounding c'wrcumstances. Elliott v. Gcreral

Motraz-s Corp. (1991), 72 Ohio App.3d 486. Given the facts

surrounding the instant action, it can be said that plaintiff-

appellant's attorney was authorized to sign the consont agreement

and settle the overall claim.

Accordingly, plaintz;ff-appel7.ant's first assignment of error is

not well taken.

T: I S. St.CONt'3 ASSIGNMENT OF ERROR

Pta.intiff-appel.l.ant's second assignment of error states:

TI3F: TRIAL Cnt3RT`S NQVEMHEft 30, 1993 OR17ER,
DISMISSING TaIE APPELLANT'S CiV.R. 60(B) MOTION
FOR RARTIAL, VACATION OF THE AUGUST 24, 1993
JUDGMENT, CONSTITL3TED PREJUDICIAL ERROR.

A. TFiS 1SStJE RAISED: W1IETI-IER THE TRIA,T; COURT ERRED TO PLATNTZFP-
11PPEI,LI3NT' S PREJUDICE

Plaintiff-aprrellant Berger agues, through his second assignment

of P7-rox, that Ghe trial court's dismissal of his motion for

part:ial vacation of judgment constituted prejudicial error, For

the reasons that follow, p:.aintaff-a,ppellant's second assignment

of error is not well taken.

B. STANDARD OF REVIEW

To prevail on a motion brought under Cz:v.R. 60(B), a movant must

demonstrate that: (1) the party has a meritorious defense or claim

to present if relief is granted; (2) the party is entitled to

relief under one of the grounds stated in Civ.R. 60(F)(1) through

(5); and (3) the motion is made within a reasonable time, and,V I, _. y

^ f z'/}} +.+ *J ^ rc
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where the grounds of relief are Civ.I1. 60(B) (i) to Civ<i2, 60(B) (3),

not more than one year after the judgment, order or proceoding was
entered or t.aken.

GTE Automat;ic Electric, Xnc, v. ARC Inc}ustries,
Inc. (1976), 47 Uhio St.2d 146,

C.iv<Tt, 60(B) states:

(B) Histakes; inadvertence; excusable

etc
neglect; newly d.iscovered evidence^ fraud;
etc. (7n anot.i.an and upon such term
just, the s as are
legal may relieve a artY ox hisegal representative from a final

Judgment,
or proceeding for the fo1lowing'reasons :

(1) mistake, inadvertence, sur :r^,se orexcusabi.e neglect; (2) newly p

evidence which by due diligence cr,^u]:d^nooCvhave
been discovered in time to move for a new
trial under Rule 59(g) , (3) fraud (whether
heretofore denominated intrinsic or
extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the
7udgment has been satisfied, released or
discharged, or a prior judgment upon which it
is based has been reversed or otherwise
vacated, or it is no longer equitahie that the
judg<ztent st:ouJ.d have prospective a
or ( 5) any other reason ust^, f i p^'^'^-cation;
the .judgment. The mot^^.on shall madeewithin
a reasonable time, and for reasons (1),
and (3) not more than one year after (2)h.judgment, order

or proceeding was entered or
taken. A mot-.ion under this subdivi.sa,on

(B)not affect the finality of a judc^rnentdxsuspend its operation.

The procedure for obtain;ing any relief f.rom
a judgment shall be by motion as prescribed in
these rules.

C. THE 'I'RIAL C;OUF2T DID NOT ERR TO PLATNTTFF-.AP.PDLL1iNfi'S PREc1UDICE

In the case sub judice
, plaintiff-ar.npe.l,lant has failed to meet

the three part test set forth in
GTE, supra,

in order to prevaz.I

on a Czv.R. 60(B) motion to vacate judgment, Although the motion

for partial vacation of judgment was tiniel.y filed, plaintiff-
i ^ ^' r^^^^6
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appellant has failed to set forth either a meritorious claim or

defonse to prt;sent if relief is granted or that he is entitled to

relief under the grounds enumerated in Civ.R. 60(B)(1) through (5).

ialaintiff -appellant's secand assignment of error is not well taken.

Judgment of tlie tzial. eourt is affirmed.

^ •.:^
w.^^^, ^c _q 7
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It is ordered that appellees recover of appellants their costs

here.i:n taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court

directing the Common Pleas Court to carry this judgment into

execution.

A. certified copy of this entry shall constitute the mandate

G^ M

--j
w
c/)

v
C--) C-D

w

LLJ n...

C1:.. ,,,.j

C^ ,...J

pursuant to Rule 27 of the Rules of Appellate Procedure.

BLACKMDN P; J . ancf

L, Y K P^,:^^^^?ct^tz .

iiXt;O' z:Z' 1 C`''^Ko

DAV ID `P . NFAT I A
JU DG u

AUCI 2 9 1994
,3OURN-AL^^ED

G^^,D u, F'1EiI5^, Cler^: af. Court$
aputy

N.B. This entry is made pursuant to the third senteneE of Rule
22(D), Ohio Rules of Appellate Procedure. This is an announcement
of decision (see Rule 26). Ten (10) days from the date hereof this
document will be stamped to indicate Jouxnala,zation, at which time
it will become the judgment and order of the court and time period
for review will begin to run.
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NADER, T.

This is an accdexawd calendar appea1., whxoh has been submitted for consideration

upon the brief of appellant. Agpeliee, David A. Mnes, lfm not participated in this

^ppeal-

C}n August 17, 1992, appellee, David A.13"inea, filed a camplalnt requesting an

injunetion and mcsnF:y damages ag,aaimst appelLartt, David E. Zofkw. Appellant and

appellee subsequently entered into a settlement agreement, which is not included in

the ^^rde

The trial court, oit February 21, 1993, filed a judgment entry stating. "Case

settled. and dismxssex3." Dn April 20, 1993, appellee filed a"Mocion to Enfo=

Settlement Agrcenteot." An order was then esrtexed on June 25, 1993, by the trial

court, after a hcaring: on the motion was held. The re•cord does not contain a

transcript of this rtieWng or an apgr®prai•ate substztute. The ordu granwd appelke's

motion to enforce fhe settrcmcnt agreement and entered judgment for appellee in the

amount of $1,500 plus interest. ApgcIant timely appealed, assigning the fdllowing

as crror:

"To appellan't's prejudice, the trW c.ctuxt exred in entnring a money
judgment: s,g2dnst him ► ."

Appellant asserts that once the trial court had entered an order dismissing the

alctwn:, it reUin€x• ►w jurisdiction to enforce the settle.ovnt agreement whi,ch

piecipiYat^d its di;m'ussal. Appellot does not chall.wge the eycistwce or validity of the

. t . , ' .'•.J':. ,ta;t^,:5;6r, ' . . . .
I 4
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sett7.ement agreemeiit, ttut asserts that appellee was obligated to proceei thmugh a

Ca.v.R. 60(B) motion to vacate the dismizssat, pri.or to requesting enfvrcemat of the

setta.ement agreement, cmr to file a separate action on the settiement contract.

Although prmedirig through a Civ.R. 60(B) motiQn to vacate the disrnissai or in

a sqarate action tci eni'vrce the setdement agreement are permissible avenues, they

are not required -u:ndea, the facts in ft mse. When an action is unconditionarly

disznxssed, the traal court loses authority to proceed in that matter, State cx rel. Nice

v. UcOrath (1991), fx;'. Ohio St,3d 70. It therefore follows that when a matter is

conditionally disrnissed, the trial c,ourt retaxns authority to proceed zn the mattex if the

canda'don upon whic:h the case was dismissed does not occur. Cf, Tepper v. Heck

(Dec> 10, 1992), t;iiyghaga App. No, 61061, unreported, fn. 1.

The judgment eavy which dism.issed the instant case stated; "Case settied and

dismissed," It did rtat mesely state tha.t the case was dismissed. Thus, the dismissal

was conditioned «EQa; the settlement of the case. when tku; settlement was' not

perfvrrned, the canlitiqn upon which the action was dismissed failed, and the trial

oourt zeWned autlac'rily to proceed in the aotion.
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Thus, we, hold that the t,iial court pra=det properly by conduciing a hearing and

entering judganent vpon appell.ee's mod.an to enforce the settlement agreement.

The judgment of the trial caurt is hereby afftrmed,

/ladw
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CHMST1r.EY, P.Y,, di:;sents,

MAl7ONE'Y, L, ckricu.rs.

J'UDG'rE ROBERT A, NADER
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STATE OF OHIO )
) Ss.

COY7N'rY O]P TRuAmuLia ?

DAVID A. A.MO>

PWntiirf-.A.ppel lee,

-vs-

UAVID E. ZOFKO,

Defendant Appel'iant.

Di THE COURT t3F APPEALS

ELEVENTH DISTRICT

f ULlGMIENT ENTRY

CASE NO. 93-T»4928

For ihe reasons statu;d in the Opinion of th.is court, the assignment of error is

without merit, and it is the judgment and order of this court that ft judg}nent of the trial

court is affit7ned.

CHRITZ.,FY, P.J., &,seats.

ir ROBERT A. NADER

FOR THE cr^^^^

FL E D
C{i tca-:- Ar- qPP'FA ► ..S

MRR 2 8 1994

TRU',08l3LL COUN'!Y, QHtO
MaKkii K. oPDI»^, r11
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