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I. INTRODUCTION

In this proceeding, the Court must decide whether the Public Utilities Commission of

Ohio ("PUCO" or "Commission") had authority, under R.C. 4905.26, to establish a new rate for

customers to pay for capacity in the Ohio Power Company ("Ohio Power" or "Utility) Capacity

Case.' Additionally, the Court must determine whether the PUCO has authority under Ohio law

to permit a utility to charge customers twice for capacity. The answer to both of these inquiries

should he no. The PUCO did not have jurisdiction to set a new rate for Ohio Power's capacity

because it failed to follow the statEtte. Ai1d the law does not authorize the PUCO to allow

utilities to charge customers twice for capacity. Accordingly, the Cotzft should reverse the

1'UCO.

Capacity charges representthe costs to a utility for making its generation units available

to provide electric service. In the case below, the PUCO determined that Ohio Power would

charge Marketers2 a discounted wholesale rate for capacity. (OCC Appx. 31). Then, the PUCO

a>.ithorized Ohio Power, for accounting purposes, to defer the wholesale discount with the

discolint being collected later from Ohio Power's customers. Under this approach, Ohio Power

is to be reimbursed for the wholesale discount given to Marketers. (OC:C Appx. 31).

This accounting authorization was the prelude to significant retail rate increases to third

parties, other than the IvIarketers. On August 8, 2012, in the Utility's Electric Security Plan

proceeding, the PUCO issued an Opinion and Order, coaifiraning that the third parties who wo2i(d

1 Pub. Util. Comm, No. 10-2929-EL-UNC.

2 In Ohio, Marketers are entities that may vie to sell retail electric energy and capacity to
customers of an electric distribtitiorz utility. Under R.C. Chapter 4928, these Marketers are
referred to as Competitive Retail Electric Service ("CRES") providers. 13ut for purposes of
clarity, OCC will refer to CRES providers as "1Vlarketers."
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pay for the capacity discount would be the retail customers of Ohio Power:' (OCC Appx. 271).

Indeed, parties in the Obio Power Electric Security Plan ]<I proceeding (Case No. 11-34F-.EL-

SSO, et aI.) have estimated that the wholesale discount customers will pay anay be as great as

$725 million to $800 million, before considering the large expense of the financing charges that

the PUCO also permitted Ohio Power to amass.'

The PUCO and Ohio Power contend that all customers (both shopping and non-

shopping) should pay the wholesale discount (the difference between the discounted price

Marketers will pay aiid Ohio Power's costs) because all customers benefit froni the opportunity

to shop for generation service, not just those who actLially shop. (Ohio Power Br. at 33-34;

PUCO Br. at 39-40). But this argument is contrary to Ohio law. Specifically, R.C. 4928.02(A)

reqtures that "non-discrimin.atory" and "reasonably priced retail electric service" be available to

consurners. And R.C. 4928.141 mandates that a utility is to provide retail electric service on a

"comparable and non-discriminatory basis."5 The PUCO's actions violate both statutes because

there will be a wholesale discount to Marketers. And that Marketer-discount will be later

collected from retail customers. The result will be hundreds of millions of dollars added to

3 The Electric Security Plan lI case is under appeal at the court, with appeals filed by OCC, Ohio
Power, FirstEnergy Solutions, Ohio Energy Group, Kroger, and IEU-Ohio. See Supreme Court
No, 13-0521.

4 Ohio Power is authorized to defer for future recovery the difference between $18$.88/IYIW-1)
and the PJM RPM prices for the period, which are: $20.01/1VIW-D in the planning year ("PY")
2012; $33.71/MW-D in PY 2013; and, $153.89/M'W-I} in PY 2014. The resulting amouzlts to be
deferred are thus $168.87/MW-D, $155.17/iVIW-D and $34.99/PvI'VvT-D, respectively. (July 2,2012
Opinion and Order at 10), Customers will be responsible for paying the difference between Ohio
Power's costs ($188.I88/MW-day) and the Reliability Pricing Model. market-based prices. To
calctilate the capacity deferrals, these amounts will be multiplied by Ohio Power's actual
shopping customer statistics from PY 2012, PY 2013 and PY 2014.

5 OCC raised these arguments in UCC Proposition of Law No. 2(OCC Br. at 19-20).
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customers' bills. This is especially perplexing given that customers should be benefitting from

current low capacity market prices, not charged double for alleged reasons of competition.

The PUCO cozitends that the wholesale discount to Marketers ordered by the PUCO in

the Ohio Power Capacity Case will "satisfy Ohio's policy goals." (PUCO Br. at 38). The PUCO

further argues that it is reasonable for all customers, whether they shop or not, to fund the

l\!Iarketer-discount because "all customers are benefitting from the associated capacity." (PUCO

Br. at 39). But this rationale defeats the purpose of Senate Bill 221, which is to promote

customer clioice toward easuringreasonably price retail electric service. Requiring customers to

pay twice for capacity does the opposite. Non-slaopping customers already pay for capacity; it is

enibedded in the Ohio Power generation rate they pay ("standard service offer"). (OCC Supp.

33). Having these customers pay a second time for capacity is uzllawful. The PUCO's decision

may force customers to shop, liut that was not the intent of the customer choice provisions of

Senate Bill 221, Rather, Senate Bill 221 lias always been about allowing, not forcing, customer

choice. Thus, the decision below turns the purpose of Senate Bill 221 on its head.

The PUCO's Opinion and Order and Rehearing Entries implementing and upholding the

Opinion and Order in Case No. 10-2929-EL-SS() are unlawfiil and Lrnreasonable. This Court

should reverse the PUCO's decisions. Ohio's electric competition law does ziot allow the PUCO

to require customers to pay for wholesale capacity discounts to support Marketers, especially

when customers choose not to receive service from such Marketers.

3



11e ARGUMENT

A. The PUCO's Decision is Unlawful Because It Violated The Procedural
Requirements Under R.C 4905.26 That Protect Participants (Including
Customers) In Complaint Proceedings.

Under R.C 4905.26, the PUCO may not set or change a rate in a complaint proceeding

unless a compIaintis properly initiated, reasonable grounds for a hearing are found, and there is a

finding that the rates charged are unjust and unreasonable. The PUCO did not meet these

requirements. Thus, it had no jurisdictiort to set a discounted wholesale capacity rate for

Marketers. Neither did it ha^re the jurisdiction to defer the discount for later collection frozn third

parties.

In Proposition of Law No, 1 in OCC's First Merit Brief, OCC argued that the PUCO

failed to follow the procedural requirements of R.C. 4905.26. (OCC I3r. at 13-19). First, under

R.C. 4905.26, the PUCO is required to find "reasonable grounds" for a complaint before holding

a hearing. But the PUCO failed to establish that reasonable grounds existed for a complaint in

this proceeding until after its Order and on its Second Entry on Rehearing. (OCC Appx. 98-99).

Second, the PUCO failed to find that market-based capacity rates are, or will be, "unjust,

unreasoiiable, unjustly discriminatory, uqjustly preferential, or in violation of the law."b

In response to OCC's arguments, both the PUCO and Ohio Power (collectively

"Appellees") assert in their Merit Briefs that the Commission properly exercised its ai2thority

under R,C. 4905.26. Ohio Power contends that the PUCO is not required to follow the precise

proceditraT requirements set forth in the statute, and that the PUCO properly found reasonable

groundsexisted to initiate and pursue its investigation. (Ohio Power Br, at 19-20). The PUCO

6 R.C. 4905.26.
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also argues that it had reasonable grouiids to investigate and establish a new rate under R.C.

4905.26. (PUCO Br: at 9). But Appellees' argunients are unpersuasive because they fail to

acknowledge that R.C. 4905.26 has specificrequirements that were not followed by the PUCO.

Although the PUCO may iiiitiate a complaint case, before doing so it must fizid that the

existing rate is unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation

of law. Only after such a finding can the Commission fix a time for hearing and prescribe public

notification requireinents: The PUCO has acknowledged that reasonable grounds for the

coniplairit must be found: "R.C. 4905.26 requires that reasonable grounds for complaint be

stated. ***This prerequisite shoLild apply whether the Cornznission begins such a proceeding on

its own initiative or on the complaint of another party." In the Mclttei° of the Investigation of The

East Ohio Gas Compatav Relative to its Cvnypliunc.e ivith Natural Gas Pipeline Scafety Sta3idcards

a.jxd Related tllatter-s, 1987 Ohio PUC LEXIS 60 (1987). Despite this procedural reguirement,

there was no such finding by the PUCO in the Ohio Power Capacity Ca.se. This is not ati overly

restrictive reading of the statute as Ohio Power contends (Ohio Power. Br. at 19); rather, this is a

reiteration of the words that are in the statute. '

The PUCO did not make a finding of "reasonable grounds for a complaint" until after its

October 17, 2012 Entry on Rehearing. (OCC Appx. 180). The Entry on Rehearing came three

months after the Ohio Power Capacity Case was initiated. It came after an evidentiary hearing

was held. It came after briefs were filed. It came after the Opinion and Order was issued. Only

in its Second Entry on Rehearing did the PUCO find authority tinder R.C. 4905.26 to justify its

actions. (OCC Appx. 98-99). In this regard, the PUCO failed to meet the statutory requirements

7 Per R.C. 1.42 and 1.47(B), the plain language of a statute must control.
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The statute, which allows the P€JCC? to change rates, requires that the PUCO must find that an

existing rate is unjust and unreasonable. The PUCO must also find that there were reasonable

grounds for the complaint bef-'ore conducting a hearing,8 Thus, the reasonable grounds must have

been stated in the PUCO's initial entry opening the investigation in the Ohio Power Capacity

Case.

But an examination of that Entry shows that no reasonable grounds were stated. In fact,

when the Attorney Examiner established a procedural schedtile for this proceeding the stated

purpose was to "establish an evidentiary record on a state compensation mechanism;" {C1CC

Supp. J2j:^, l'v7o amocint of revision, clarificatiott or back-tracltirtg by the PUCO will cure this

defect.

Ohio Power points to the PUCO's December 12, 20 12, Entry on Rehearing to support its

argument that the PUCO found "reasoziable grounds" for a complaint. (Ohio Power Br. at 20.)

In that Entry the P UCO stated: "[wJe believe that the Initial Entry provided sufficient indication

of the Commission's finding of reasonable grounds for a complaint that AEP-Ohio's capacity

charge may be unjust and iznreasonable." ((JCC Appx. 184). But the PUCO did not indicate

where in the Initial Eiltrv the reasonable grounds were actually stated. If the procedural

requirei-nents under R.C. 4905.26 were actually followed, it should be clear from reviewing the

PUCO's Initial Entry that the PUCO was invoking its authority under R.C. 4905.26 to

investigate the case. It is not.

This Court has held that reasonable grounds for the complaint must be found before th.e

hearing commences. Specifically, this Court has held that "R.C. 4905.26 requires that

s R.C. 4905.26.
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reasonable grounds for complaint be stated before the cornmission can conduct a hearing and

order a utility to produce inforlnation. This prerequisite should apply whether theCornmission

begins such a proceeding on its own initiative or on. the complaint of another party." Ohio

Lrtilities Co. v. Public Utilities Cona., 58 Ohio St.2d 153, 164, 389 N.E.2d 483 (1979) (Emphasis

added), Notably, if the Courtfinds that the PUCO failed to state reasonable grounds for a

complaint in its Initial Entry, thezi the Court must also find that the PUCO did not have

jurisdiction to set the Ohio Power capacity rate.

There are other errors as well. In order to change existing rates, the PUCO must find. that

the existing rate complained of is lutjust, unreasonable, unjustly diseriminatory, unjustly

preferential, or in violation of law.' BLitthe PUCO did not make such a fiiading. Instead, the

PUCO found that a state coinpensation niechanisin (for capacity) "based on [PJM market-based]

pricing could risk an unjust and unreasonable result for [Ohio I'ower]." (OCC Appx. 107).

Thus, there was no conclusive finding that market-based capacity prices are unjust or

unreasonable. And, throughoiit the history of the Ohio Power Capacity Case, the P[ICC) never

alleged that rates, set in accordance with PJM's market-based capacity pricing, are unjust, unduly

discriniinatory or preferential, or otherwise in violation of the law. In fact, in its Initial Entry

opening the investigation in this case, the PUCO expressly approved the use of market-based

pricing as the state compensation mechanism (for capacity). (OCC Supp. 2).

Ohio Power cites to Ohio Consumers' Counsel, 2006-Ohio-4706, 129, citing Lucas Cty.

Conzmrs. v. Pub. Util, Comm., 80 Ohio St.3d 344, 347, 686 N.E.2d 501 (1997) to support i.ts

argument that OCC's Proposition of Law No. 1 is overly restrictive. (Ohio Power Br. at 24-25.)

`'' R.C. 4905.26.
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But in Ohio Corzsunae.rs' Counsel, the Court acknowledged that utility rates may be changed by

the PUCO in an R.C. 4905.26 complaint proceeding without compelling the affected utility to

apply for a rate increase under R.C. 4909.18. Id. at 400. This is a different point entireiy than

what OCC is arguingirt this appeal. OCC is not arguing that the PUCO could not liave

investigated Ohio Power's alleged costs for capacity under R.C. 4905.26. Rather, OCC is

arguing that under R.C 4905.26, the PUCO may not set or change a rate in a complaint

proceeding unless a complaint is properly iiiitiated, reasonable grounds for a hearing are stated,

and there is a finding that the rates charged are unjust and uilreasonable. The PUCO did not

satisfy these requircments,

Ohio Power also cites toAllrietCommunictation 5`e.t-vic.es, Inc. v. Public Utilities C.ona., 32

Ohio St. 3d 115, 512 N.E.2d 350 (1987) to support its argunient against OCC's appeal. But in

Allnet Comrizurzic.ations the Court held that "R.C. 4905.26 is broad in scope as to what kinds of

matters may be raised by complaiiit before the PUCO." Id. at 117. Again, OCC is not arguing

what types of matters may be reviewed by the PUCO under R.C. 4905.26 for purposes of this

appeal. Rather, OCC is arguing that the procedural requirements under R.C. 4905.26 were not

followed in this case. Neither Ohio Power nor the PUCO cited to any authority refuting OCC's

position.

The PUCO correct[y points out that the Court has held that the Commission has

considerable authority under R.C. 4905.26 to initiate proceedings and to investigate the

reasonableness of any rate of charge (PUCO Br. at 9). But OCC's argument is not disputing that

assertion. Therefore, the PUCO's argument against OCC Proposition of Law No. 1 is not

instructive to the Court.

8



The PUCO failed to state that reasonable grounds for a complaint existed, and the PUCO

failed to determine that Ohio Power's existing capacity prices, based on PJM market-based

pricing, were unjust or unreasonable. Accordingly, the PUCO had no jurisdiction to establish a

wholesale capacity rate for the Utility to charge Marketers. And, the PUCO had no jurisdiction

to allow the Utility to defer a wholesale discount given to Marketers for future collection from

the Utility's retail custozners. For these reasons, the Court should find that the PUCO did not

have authority under R.C. 4905.26 to cause customers to pay twice for capacity service.

B. OCC Proposition of Law No. 2 Is Proper For The Court's Determination in
This Appeal Because This Court Has Held That A Party May Argue That
Harm To Customers Resulted Frort> An Unlawful and Unreasonable PUCO
Accouiating Order.

On Atigust 14, 2013, the PUCO atid Ohio Power filed a Motion, arguing that OCC's

Proposition of Law No. 2 should be dismissed. Under that OCC proposition of law, the Court

would decide whether Ohio law (R.C. 4928.141 and R.C. 4928.02(A)) is violated when a utility

is permitted to defer the difference between its costs of capacity and the wholesale discounted

rate it charges IVlarketers. (OCC First Merit Brief Case No. 2013-288 at 19). The Appellees

reassert the same arguments against OCC Proposition of Law No. 2 in their Merit Briefs.

(PUCO Br. at 36, Ohio Power Br. at 30). Appellees contend that the Ohio Power Capacity Case

Order did not address the deferral recovery mechanism, and thus, OCC's Proposition of Law No.

2 is not appropriate for this appeal. (PUCO Br. at 36, Ohio Power Br. at 30). Appellees contend

that the "proper vehicle" for OCC Proposition of Law No. 2 is the appeal of the Ohio Power

Electric Security Plan II case (Ohio 8upren:x.e Court Docket No. 2013-521). (PUCO Br, at 36,

Ohio Power Br. at. 30). But Appellees are wrong.

First, this Coii:rt is not precluded :from deciding in this proceeding whether Ohio law

(R.C. 4928.141 and R.C. 4928.02(A)) is violated. While the PUCO and Ohio Power are correct

9



in asserting that the actual deferral "mechanism" was implemented in the Ohio Power Electric

Security Plan II case, the PUCO in the case below autllorized accounting that was the prelude'°

to allowing the Utility to iitcrease customer rates in that Ohio Power Electric Security Plan II

case. Thus, OCC's Proposition of Law No. 2 is properly raised in this appeal.

Second, R.C. 4905.13 grants the PUCO authority to establish a system of accounts for

public utilities and to prescribe the manner in which the accounts must be kept. The Court has

recognized the PUCO's discretion under R.C.4905.13, and has held that the Court "generally

will not interfere with theaceounting practices set by the commission." Consurners' Counsel v.

Pub. Util. Cornrn., 32 Ohio St.3d 263, 271, 513 N.E.2d 243 (1987). However, as OCC

explained in its First Brief, the Ohio Supreme Court addressed a similar challenge to a PtiCO

accounting order in Elyria Foundrv Co. v. Pub. Util. Comm., 114 Ohio 5t.3d 305, 2007-Ohio-

4164, 871 N.E.2d 1176. Specifically, in Elyria Fot-araclry, the Court found that the PUCO

violated R.C. 4928.02(G) when it gave the utility accounting authority to collect deferred

increased fuel costs through future distribution rates. Elvria Foundry Co. v. Pub. Util. Comm.,

114 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176, 1150, 57. Thus, the Court has

previously found accounting orders (deferrals) to be unlawful when they resulted in harm that

could occur in the future.

Ohio Power contends that the Elyria case is not instructive in this appeal because "there

was no harm to ratepayers from the accounting deferral authorization here" as there was in

Elyria. (Ohio Power Br. at 30). But that argument is flawed. I'he PUCO's approval of the

ra See Ohio Corasranzer°s' Courisel v. Pub. Util. Comrsz.,111 Ohio St. 3d 384, 392, 2006-Ohio-
5853, 856 N.E.2d 940, where the Ohio Supreme Court acknowledged that accounting deferrals
can be the prelude to rate increases for a utility's customers.

10



capacity deferrals will harm customers because it will result in customers paying twice for

capacity. Jn fact, the harm to shopping customers (i.e., paying twice for capacity) as a result of

the PUCO's decision in the Ohio Power Capacity Case was acknowledged by one

Commissioner:

If the retail providers do not pass along the entirety of the discount, then
consumers will certainly and inevitably pay twice for the discount today
granted to the retail suppliers. To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the forin of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than
the retail provider did. This represents the first payment by the consumer for the
service. Then the deferral, with carrying costs, will come due and the consumer
will pay for it all over again - plus interest. (R. 417 July 2, 2012 Opinion and
Order, Concu3ringand dissenting Opiniorz of Comznissioner Cheryl L, Roberto at
4, Appx. 53). (Emphasis added).

And tion-shopping (standard service offer) customers will be harmed because they are already

payizig Ohio Power for capacity through standard service offer geileration rates. (OCC Supp.

33). They will pay a second time when they are charged for the discount given to.Marketers.

These facts support OCC's Proposition of Law No. 2, which concludes that under the PUCO's

Order below customers will be harmed because they will pay twice for the same service.

Finally, the Ohio Supreme Court has found that "the fact that subsequeilt orders may

result in more direct effects does not mean that the orders allowing accounting-procedure

changes are not final." Ohio Consumers' Counsel v. Public Zlt,ilitaes Corrtmissr'ola of Ohio, l 11

Ohio St.3d 384, 2006-Ohio-58.53, 856 N.E.2d 940,125, In Ohio eonsumers' Counsel the Court

concluded that OCC was permitted to argue on appeal that "custoiners have already been harmed

by PUCO actions that [OCC claimed] were unreasonable or unlawful." Id. Even if the Ohio

Power Electric Security Plan II Order resulted in more direct effects than the decision in the Ohio

Power Capacity Case, OCC is not precluded from bringing this issue before the Court in this

case.
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In this appeal, the PUCO's approval of the capacity deferrals (that will harm customers

and will result in customers paying twice for capacity) is being challenged. This is a proper issue

for the Court to decide in this case. Accordingly, the PUCO and Ohio Power's argument to

dismiss OC:C Proposition of Law No. 2 shoilld be denied.

C. It is Unlawful for Standard Service Offer (Non-Shopping) Customers to Pay
Twice For Capacity BecauseTlaere Is No Evidence that Custoaners Will
Benefit From Being Charged Twice For The Same Service (Capacity).

In addition to arguing that OCC Proposition of Law No. 2 should be dismissed, both

Ohio Power and the PUCO argLie that all customers should pay the capacity deferrals because all

customers betiefit from competition. (Ohio Power Br. at 33-34; PUCO Br, at 38-39). But those

are empty words abotzt competition that would have custoiners paying Iiigher bills for a benefit

(cernpetitioii.) that shoLrld instead be reducing customers' bills. Indeed, Ohio Power's customers

have been waiting fourteen years, since R.C. Chapter 4928 in 1999, for the benefits of the

General Assembly's intended transition to electric competition. The Ohio Power Capacity Case

decision will result in retail customers paying hundreds of millions of dollars to Ohio Power

above the market price of electricity. This result violates the law, is unreasonable, and is

contrary to the intent of Senate :Bi11221.

As explained in OCC's First Merit Brief (OCC Br. at 19-20), R.C. 4928.02(A) requires

that "non-discriminatQry" and "reasonably priced retail electric Service" be available to

consumers, R.C. 4928.141 mandates that a utility is to provide retail electric service on a

"comparable and non-discriniinatory basis." But as a result of the PUCO's decision, there will be

a wholesale discount to Marketers. And that Marketer-discount will be later collected from retail

customers. That results in hundreds of millions of dollars being added to custome.rs' bills. There
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is no provision in the Ohio Revised Code that permits an electric distribution utility to charge

customers twice for the same service.

Underthe PUCO's decision below from June 2012 to June 2013, Marketers will pay

$20/MW-day. From Juile 2013 to June 2014, Marketers will pay $33/MW-day. Marketers will

pay $153/MW-day for June 2014 through June 2015. (C)CC Appx. 18). All these charges to the

Marketers are below what the PUCO determined to be Ohio Power's cost for the capacity

($188.88fMW-day). (OCC Appx. 18, OCC Appx. 41). Hence, the Marketers are getting

capacity from Ohio Power at a discount. They are paying less than what the PUCO found to be

Ohio Power'scost. And the PUCO is requiring retail ct7stomers to reimburse Ohio Power for the

discount it must provide to Marketers.

The PUCO permitted Ohio Power to defer capacity costs, based azi the difference

between Ohio Power's embedded capacity cost ($188.88/MW-day) and the PJM market price

charged to Marketers, (OCC Appx. 31). The amounts being "deferred" are recorded on the

accounting books of Ohio Power for later collection from retail customers. The deferral (or

discount to Marketers) itself was created out of the notion that paying Ohio Power the prevailing

PJM market price would not reasonably compensate Ohio Power for the capacity it was

providiiig to ttae Marketers. (C)CC Appx. 31).

Not only does it violate the law to have customers pay twice for a service," it is also

unreasonable to have customers pay twice for capacity for the sake of competition. The PUCO

contends that the discount given to Marketers should be funded by all customers because all

customers benefit from the opportunity to shop afforded by market-priced capacity, (PUCO Pr.

" See R.C. 4928.141 and R.C. 4928.02(A).

13



at 39). But this assertion is fTawed. Non-shobping customers choose to receive generation

service from Ohio Power rather thaii from a Marketer. In other words, they elect not to shop for

their electric service. Charging these customers twice for capaci.ty punishes them for their

decision not to shop. If a customer elects not to shop, why should that customer be responsible

for paying for the capacity discounts given to 1VIarketers? The non-shopping customer does not

cause the cost. The PUCO wants customers to pay for the "opportunity to shop," but if

customers choose not to take advantage of that opportunity, why should they be charged for it?'2

Moreover, the PCJCO's decision in the Ohio Power Capacity Case interferes with the

competitive market, as noted by oiie Commissioner. In her concurring and disseiZ ting opinion,

Coanmissioner Roberto opined that she was "not convinced on the record befoi-e, [the PUCO] that

competition has suffered sufficiently or will suffer sufficiently ... to warrant intet•vention in the

market." (OCC Appx. 53). Commissioner Roberto recognized that there were other options

available to the Commission, such as "shopping credits granted to consumers to promote

consumer entry into the market." (OCC Appx. 53). With more buyers in the market, in theory,

more sellers could enter the market, and prices would fall. (OCC Appx. 53). But rather than

incent cLYstomrs to shop, the PUCO deterinined that all customers would pay for shopping,

whether they chose to be served by a Marketer or iiot.

The PUCO's decision should have been different. It should have been a decision that

complied with the law. For example, if the PUCO would have implemented market-based

`? The problem of double-payments is not Iimited to non-shopping customers. Shopping
customers will also not benefit from the capacity discount provided to Marketers unless
Marketers pass on the entire discount to customers. And the PUCO cannot force this to happen.
This negative result for customers was noted by one Commissioner in her concurring and
dissenting opinion. (Appx. 53).

14



capacity prices for Marketers, and reimbursed Ohio Power, based on market prices, then this

probie_m would have been eliminated. Customers would not be responsible for subsidizing a

wholesale discount to Marketers. But in an effort to thread a needle between what the Utility

wants (reveziue protection) and what Marketers want (market-based capacity prices), customers

are caught in the middle. Here the middle is defined as customers paying Ohio Power hundreds

of millions of dollars in deferred capacity costs in order to satisfy both the Utility arld Marketers.

The PUCC3 stated that it had the "intention of adopting a state compensation nzechanism

that achieves a reasonable outcome for all stakeholders:" (OCC Appx. 23). But there is no

scenario where customers paying twice is a reasonable outcome. Moreover, there is no provision

in the Ohio Revised Code that permits azi electric distribution utility to charge customers twice

for the same service. Th:is outcome cottld ttot have been what the General Assembly envisioned

when it enacted Senate Bill 221, A customer paying twice for capacity for cornpetition's sake is

simply an unjust and unreasonable result,

D. There Is No Evidence that The Capacity Provided To Marketers Is Different.
From The Capacity that Standard Service Offer Customers Pay for In
Generation Rates.

Ohio Power alleges in its Merit Brief that that the capacity it provides to its generation

customers is distinct from the unbundled capacity service it provides to Marketers. (Ohio Power

Br. at 33). Thus, Ohio Power is arguing that these are two distinct services, and there is no

double payment. (Ohio Power Br. at 33). Ohio Power is wrong.

First, and foremost, Ohio Power provides no support for its claim. Ohio Power can

provide no support because the record is devoid of any evidence tllat capacity service provided to

non-shopping customers is a different service than capacity service provided to Marketers.
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Second, Ohio Power fails to explain what the "two different services" are. Ohio Power

merely niakes conclusory allegations that wholesale capacity supports shopping customers and

retail standard service offer capacity supports non-shopping customers. (Ohio Power Br. at 33).

Essentially, Ohio Power is arguing that there is retail capacity and wholesale capacity. But Ohio

Power fails to explain why customers need botli. An explanation is lacking because these are not

two different "services" and it is unlawftil for customers to pay twice for the same service,

Standard Service Offer (noii-shopping) customers are already paying Ohio Power for its

capacity throirgh standard service offer generation rates. (OCC Supp. 33). 'Those generation

rates are designed to cover both Ohio Power's energy and capacity charges for serving standard

service offer ctistomers. Unfortunately, these same non-shopping customers will pay a second

time for "wholesale" capacity f.or the discoipnt given to Marketers. Btt non-shopping customers

will not be provided a furtlier benefit by paying for capacity twice. So under the PUCO

approved capacity deferral plan, Ohio Power's non-shopping customers will be required to pay

twice for capacity -- once, through the standard service offer rate they pay, and the second time

as they pay Ohio Power for the discount given to Marketers (with interest). Ohio Power was

unable to distinguish these two payments as two distinct services.

Capacity is capacity whether it is supplied (on a wholesale basis) to Marketers or

supplied (on a retail basis) to non-shopping standa.rd service offer customers. Charging

customers twice for the same service is unjust and unreasonable.

IIie RESPONSE TO OHIO POWER'S CROSS APPEAL

A. Ohio Power's Takings Clause Argument Should Be Rejected.

Ohio Power contends that precluding it from recovering the difference between its cost of

capacity and the auction rate would constitute a regulatory taking. (Ohio Power Br. at 47).
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Specifically, Ohio Power disputes OCC's argument that the Commission is not authorized to

permit a utility to defer for collection from retail electric customers the difference between the

utility's costs of capacity and the wholesale discounted rate it charges marketers. (Ohio Power

Br. at 47). Ohio Power states "even if CICC were correct, precluding [Ohio Power] from

recovering the difference would violate the U.S. Canstitution's Takings Clause." (Ohio Power

Br. at 48). This Court however should not be persuaded by such argliments.

First, Ohio Power overlooks the fact that OCC has consistently argued that customers

should not have to pay the capacity deferrals because customers^paying twice for capacity

violates R.C. 4928.02(A) and R.C. 4928.141. However, OCC has argued that if Ohio Power is

permitted to collect its costs, the cost-causers (Marketers) should pay. (See OCC Br, at 26-28).

Under the principleof cost causation, costs are to be attributed to the groups or elrtities who

cause the cost (i.e., the costs exist as a direct result of providing the service to the group or

entity). The purpose of the case below was to determine the price Marketers should pay for

capacity, Thus, the capacity cost deferrals were created as a direct result of providing capacity to

Marketers. If the PUCO followed this cost-causatiori principle in its decision below, it would

have eliminated the unlawful result of double-payments and subsidies by customers. It would

also eliminate Ohio Power's Takings Clause argument.

Second, Ohio Power's argument fails under a Takings Clause analysis because it has

failed to show that there is an unconstitutional taking if it is precluded from recovering the

capacity deferrals from the Marketers, rather than customers. In addition., Ohio Power has failed

to prove that being denied a portion of its costs {versus total deilial} constitutes a regulatory

takiiig.
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Where a regulation deprives property of less than 100 percei3t of its economically viable

use, a court must consider: (1) the economic impact of the regulation on the clainiant, (2) the

extent to which the regulation has interfered with distinct investment backed expectations, and

(3) the character of the governmental action. Fenn. Ceratr•al Transp. Cfl: v.1Vew York City>, 438

U.S. 104, 124, 98 S. Ct. 2646, 571..Ed.2d 631 (1978). Even by the Penn Central standard, there

is no unconstitutional taking in this case. There cannot be a"taking" of property if Ohio Power

is receiving just compensation for this property.

In its argument, Ohio Power ignores the, compensation it. receives for capaczty: Ohio

Power receives compensation for its capacity service under the rates it cllarges to non-shopping

customers. (OCC Supp. 33). That rate, according to Ohio Power, is significantly above the

compensation it wotild obtain at market based pricing and the $188.88/per megawatt day price in

the July 2 Order. (OCC Stipp. 33). As explained supra, capacity charges are embedded in the

rates that non-shopping, Standard Service Offer customers pay. In addition, under the

Commission's Order in the Ohio Power Capacity Case, Marketers will pay market-based prices

for capacity. (OCC Appx. 31). Thus, Ohio Power will be compensated for capacity from retail

non-shopping customers and Marketers even. if it does not collect the capacity deferrals.

Under Schedule 8.1, Section D.8 of the Reliability Assurance Agreement a utility is not

entitled to recover its costs. The Reliability Assurance Agreement states that a

Fixed Resource Requirement Entity13 (like Ohio Power) may seek FERC approval of a price

13 As a Fixed Resource Requirement Entity, it must have dedicated capacity to serve all
customers in its service territory, whether those customers are served by it or by Marketers. (R,
417 at 7, Appx. 15). Fixed Resource Requirement entities (like Ohio Power) are required to
subinit a Capacity Plan that covers all load, wliether the load is being supplied by Ohio Power or
a Marketer. lcl..
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based on costs, only in the absence of a state compensation mechanism. However, it should be

noted that the default price for capacity under the Reliability Assurance Agreement is a market-

based price (not a cost-based price). And the PUCO found that "RPM-based capacity pricing

will stimulate true competition among suppliers in AEP-Ohio's service territory." (OCC Appx.

31). The PUCO also determined that market-based pricing puts Marketers on a level playing

field. (CJCC Appx. 31). Thus, an argument where Ohio Power contends that a market-based

price (that the PUCO has acknowledged complies with Ohio's state policies) would result in a

regulatory taking should fail,

Finally, the question of whether a rate is confiscatory depends on whether the rate is just

and reasonable. In Dayton Powet, & Light Co. v. Pttb. Utilities Commission of Ohio et al., the

Ohio Supreine Court defined the requirements of a confiscation claim to include:

The first is that * * :", he who would upset the rate order * -1: °1 carries the heavy
burden of making a convincing showing that it is invalid because it is rxnjust and
unreasonable in its consequences. The second precept is that a challenged rate
order must be viewed in its entirety to determine whether the rates set pursuant to
the order fall within "thebroad zone of reasonableness." Daytvn Power & Light
Co. v. Pub. Utilities C'Coinnaissaon of Ohio et al., 4 Ohio St.3d 91 at 97 (April 13,
1983).

Thus, a deterniination of whether a rate is just and reasonable is not dependent on the

financial consequences to a uti.Iity that is authorized to charge a specific rate. In. Fed. Power

Corrt'n. v. Hope Natural Gas Co., 320 U.S. 591, 602, 64 S. Ct. 281, 88 L. Ed. 333 (1944), the

U.S. Supreme Courtheld "It is not the theory but the impact of the rate order which counts. If the

total effect of the rate order cannot be sai.d to be unjust and unreasonable, judicial inquiry is at an

end." The Hope decision requires balancif-ig investor and consumer interests. Rates that balance

these interests are not confiscatory as long as they fall within the broad zolie of reasonableness

established in Daytozi.
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The Court in Dccyton also provided that, absent explicit staiutory authorization, "the

Commission may not benefit tlhe investors by guaranteeing the full return of their capital at the

expense of the ratepayers." Id. at 102. The Commission has also provided that simply because

an Electric Distribution Utility will not receive as much revenue as it prefers does not mean

confiscation cxists. " Ohio Power's argument should be rejected.

IV. CONCLUSION

OCC is seeking to reverse, vacate, or modify the PUCO's Capacity Order as well as the

PUCO's Entries implementing and upholding the Capacity Order below, to give Ollio customers

the protection of the law against these charges. The PUCO's rulings are unlawful arid

unreasonable as discussed in OCC's First Brief and above.

The PUCO had no jurisdiction to establish a wholesale capacity rate that the Utility could

charge Marketers. And, the PUCO had no jurisdiction to allow the Utility to defer the wholesale

capacity discount given to the Marketers for future collection froYn its retail customers. The

PUCO never found that Ohio Power's existing PJM market-based capacity prices are unjust or

unreasonable, nor did the Pt3CO find, before going forvuard with the evidentiary hearing, that

reasonable grounds existed for a complaint.

Alternatively, even if the Court finds the PUCO c,ornpIied with R.C. 4905.26, this case

should be remanded with instructions that customers should not be responsible for paying the

capacity defei-rals and accompanying financing charges. The PUCO's Capacity Order will catise

customers to be charged twice for the same service. Arzd these double payments are an unlawful

14 See generally In the IYleatter of the Continuati.on of the Rate, Freeze and Extetisiora of the
Market, Developrnent period for the M, oraotagahelct Power Company, PUCO Case No. 04-880,
Opinion and Orde.r (December 8, 2004).
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subsidy to Marketers. As a result of that PUCC.O decision, Ohio customers will be charged

between $725 and $800 znillion dollars. This is uru-easonable and defies the purpose of Senate

Bill 221. The PUCO and Ohio Power failed to provide any evidence or precedent that would

establish that customers should be charged twice for the same service. In addition, the PUCO

and Ohio Power failed to demonstrate that customers are being charged for two separate

services.

Ohio customers shotild not be reqizired to subsidize the competitive capacity market.

Intervention in the market, as noted by Commissioner Roberto,has not been shown to be needed.

The Cotirt should give Ohio Power's 1:2 million customers the protectiort of the law, as iiltended

by the Ohio General Assembly, with the benefit of lower el.ectr'rc biils. Accordingly, the Court

should find that the PUCO's Opinion and Order and Relzear.ing Entries imj31en1enting and

upholding the Opinion and Order in Case No, 10-2929-EL-SSO are ttnlawful and unreasoaiable,
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