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INTERESTS OF AMICI

Representatives of industry, business and labor have come together as amici in support of
appellee, because collectively amici have a significant interest in developing oil and natural gas
resources across the State. Indeed, the oil and gas industry can play a key role in Ohio’s
continued recovery from the economic downturn by providing economic growth and creating
jobs. But, if this Court allows onerous local ordinances such as the one enacted by Munroe Falls,
the ensuing patchwork of local restrictions will discourage the investments, hiring, and other
economic activity that oil and gas development brings to all eitizens of Ohio.

Amici and their members thus have a direct interest in the scheme enacted by Munroe
Falls, which——if upheld by this Court—would enable local governments across the State to
unreasonably impede access to valuable natural resources, subject a highly regulated industry to
dozens of potentially conflicting additional regulations, and leave important, highly technical
regulatory matters to the judgment of local zoning authorities. This result would significantly
inhibit Ohio’s ability to ensure the safe, efficient recovery of subsurface resources located in
geological formations that obviously do not correspond to municipal borders. Amici and their
members have a vital interest in ensuring that the development of natural resources across the
State of Ohio and the myriad economic benefits that flow from it are not held hostage by a
patchwork of unjustified and unnecessary local bans and regulations.

The American Petroleum Institute (“AP1”) is a national trade association that represents

all segments of America’s technology-driven oil and natural gas industry. Its more than 550

members—including large integrated companies, exploration and production, refining,
marketing, pipeline, and marine businesses, and service and supply firms—provide much of the

nation’s energy. The industry also supports 9.8 million U.S. jobs and 8 percent of the U.S.



economy, delivers $86 million a day in revenue to the federal government alone, and, since
2000, has invested over $2 trillion in U.S. capital projects to advance all forms of energy,
including alternatives. API's members have made substantial financial investments in Ohio in
order to develop the State’s oil and natural gas resources. API is also the worldwide leading
standards-making body for the oil and natural gas industry. Accredited by the American
National Standards Institute (“ANSI”), AP has issued approximately 500 consensus standards
governing all segments of the oil and gas industry. These include standards and guidelinesvon
well construction and hydraulic fracturing, as well as standards and recommended practices
incorporated or referenced in numerous state and federal regulations.

Founded in 1893, the Ohio Chamber of Commerce (“Ohio Chamber”) is Ohio’s largest
and most diverse statewide business advocacy organization. The Ohio Chamber works to
promote and protect the interests of its more than 6,000 business members and the thousands of
Obioans they employ while building a more favorable Ohio business climate. As an independent
and informed point of contact for government and business leaders, the Ohio Chamber is a
respected participant in the public policy and economic development arenas. Through its
member-driven standing committees and the Ohio Small Business Council, the Ohio Chamber
formulates policy positions on issues as diverse as energy, environmental regulations, education
funding, taxation, public finance, health care and workers® compensation. The advocacy efforts
of the Ohio Chamber of Commerce are dedicated to the creation of a strong pro-jobs
envirpnmentﬁan Ohio business climate responsive to expansion and growth. In 2011, the Ohio
Chamber launched a major economic development initiative aimed at supporting, promoting, and
educating Ohioans about the development of shale energy. The initiative is a broad-based,

statewide partnership of local chambers of commerce, businesses, development organizations,



education leaders, and individuals work together to ensure that Ohio maximizes the economic
potential of shale gas and affordable energy production. Statewide and regional organizations
with thousands of members provide guidance for the coalition’s work. Shale energy has the
potential to be a game changer for Ohio’s economy—driving economic development and job
growth in every corner of Ohio.

The Canton Regional Chamber of Commerce (“Canton Chamber”) is a membership
organization of nearly 1,600 institutions and individuals dedicated to the advancement of the
economic, industrial, professional, cultural, and civic welfare of Stark County, Ohio. The Canton
Chamber’s mission is to serve its members through partnerships, programs, services, and events
to advance the economic growth of Canton and the Stark County region. Since 2011, the Canton
Chamber has been fully engaged in encouraging the growth of business around the Utica Shale,
which presents signiﬁc;ant economic opportunities for the Stark County region, including for
many of the Canton Chamber’s members.

The Youngstown/Warren Regional Chamber (“Youngstown/Warren Chamber™) provides
leadership and business services to promote the growth of nearly 2,600 members, representing
more than 150,000 employees in the Mahoning Valley. The Youngstown/Warren Chamber,
founded in 1993 as a result of the merger of the Youngstown, Warren and Niles chambers of
commerce, serves as the private sector economic development agency for the Mahoning Valley.
The Youngstown/Warren Chamber’s goal is to enhance the essential partnership between
economic development and education while advocating on behalf of the business community to
improve the Valley”s quality of life. A major part of the Youngstown/Warren Chamber’s
economic development efforts in the last three years has been educating its members, the public

and Mahoning Valley elected officials about job growth and investment opportunities that are



available through the growing oil and gas industry in eastern Ohio. Because of the Mahoning
Valley’s long tradition as a manufacturing center, a number of companies that make products or
provide services for the shale industry have located or expanded in the Youngstown-Warren area
in recent years. The Youngstown/Warren Chamber estimates that about 4,000 direct and in-
direct jobs have been created in the area from oil and gas supply chain companies in the last
three years. This year, the Youngstown/Warren Chamber helped to create the Mahoning Valley
Coalition for Job Growth and Investment (“MV Coalition™), a group representing, businesses,
labor unions, clergy, political parties, landowners, law firms and others united to support shale
development. The Youngstown/Warren Chamber and its MV Coalition believe that the potential
for shale development in the area is a game-changer for the Valley's economy and support strong
state and federal laws that regulate the shale industry, providing processes that are uniform,
understandable and enforceable throughout the Utica Shale play and throughout the entire state.
The International Union of Operating Engineers, Local 18 (“Local 18”) is a labor
organization representing the interests of over 15,000 Ohioans engaged in the operation,
maintenance, and repair of heavy equipment for Ohio’s building and construction industry.
Significant portions of Local 18’s membership are employed by construction firms that are
heavily engaged in providing services for the state’s burgeoning oil and natural gas industry.
Presently, Local 18 estimates that no fewer than 4,000 of its members are employed by firms
directly involved in Ohio’s oil and gas industry. As such, Local 18 relies on the continued
economic vitality of Ohio’s oil and gas industry in order to provide a means of livelihood for
thousands of its highly-skilled members and their families. The upholding of onerous local
regulation that would curtail further development in Ohio’s oil and natural gas industry threatens

to emaciate this eritical and core workforce. If Ohio’s oil and gas industry becomes



economically unviable, Local 18's members could very well leave Ohio for other adjacent
states—including Pennsylvania and West Virginia—that offer more compelling job opportunities

in the oil and gas industry.

INTRODUCTION AND SUMMARY

The State of Ohio’s vast oil and gas reserves can be recovered safely and cost-effectively
through the use of conventional drilling, as well as through the use of hydraulic fracturing and
directional drilling. Hydraulic fracturing, which has been used successfully and safely in Ohio
for more than 50 years,’ involves drillin g a vertical well thousands of feet below the surface
and—when accompanied by directional drilling—extending the well bore directionally into the
target formation where the hydrocarbons are located. After multiple layers of protective casing
are cemented into the wellbore, pumping fluids (typically 99.5% water and sand) are pumped
into the well at high pressure to create small fractures in the target formation from which trapped
hydrocarbons can flow once most of the fluid is removed. After a well is completed, a process
that typically takes about six months (with the hydraulic fracturing process itself usually taking
only three to five days), rigs and other equipment are removed, leaving a structure about the size
of a two-car garage to support production over the life of the well. Through proper design of

elements such as the depth, location, and casing of the well, these established techniques have

! See Ohio Dep’t of Natural Resources, The Fuacts About Hydraulic Fracturing (“ODNR
Hydraulic Fracturing Fact Sheet”), available at http://oilandgas.ohiodnr.gov/portals/oilgas/
pdf/Facts-about-HFracturing.pdf.

>
pA

See id. See also EnergyFromShale.org, How Hydraulic Fracturing Works,
http://www.energyfromshale.org/hydraulic-fracturing/how-hydraualic-fracturing-works ; API, The
Facts about Hydraulic Fracturing and Seismic Activity, http://www.api.org/~/media/Files/
Policy/Hydraulic_Fracturing/Facts-HF-and-Seismic-Activity.ashx.
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been and can continue to be used safely, as multiple current and former federal and state
regulators have confirmed.’

To facilitate safe and efficient development for all Ohioans, Ohio’s Qil and Gas Law,
R.C. Ch. 1509, declares that “[t]he regulation of oil and gas activities is a matter of general

statewide interest that requires uniform statewide regulation™; it therefore vests “sole and

* See Challenges Facing Domestic Oil and Gas Development: Review of Bureau of Land
Management/U.S. Forest Service Ban on Horizontal Drilling on Federal Lands: Hearing before
the Subcomm. on Energy and Mineral Resources of the H. Comm. on Natural Resources and the
Subcomm. on Conservation, Energy and Forestry of the H. Comm. on Agriculture, 112th Cong.
27 (July 8, 2011) (BLM Director Bob Abbey testimony that BLM “has never seen any evidence
of impacts to groundwater ... from the use of fracking technology on wells that have been
approved by” BLM and “that based upon the track record so far. [hydraulic fracturing] is safe.”);
Pain at the Pump: Policies that Suppress Domestic Production of Oil and Gas: Hearing Before
the H. Comm. on Oversight & Gov't Reform, 112th Cong. 87 (May 24, 2011) (EPA
Administrator Lisa Jackson testimony that there is no “proven case where the fracking process
itself has affected water”): Energy in Depth, EPA s Lisa Jackson on Safe Hydraulic Fracturing
(Apr. 30, 2012), http://www.youtube.com/watch?v=_tBUTHB_7Cs&feature=youtu.be (EPA
Administrator Jackson confirming more recently in an interview that “in no case have we made a
definitive determination that the fracking process has caused chemical contamination of
groundwater™); The Future of U.S. Oil and Natural Gas Development on Federal Lands and
Waters: Hearing Before the H. Comm. on Nat. Res., 112th Cong. (Nov. 16, 201 1) (Former
Secretary of the Interior Ken Salazar testimony that “{w]ith respect to hydraulic {fracturin gl,
because it occurs so far underground, we don’t know any examples of [impacts] on public
lands™); Questions for the Record, Gina McCarthy Confirmation Hearing: Hearing Before the S,
Comm. on Env. and Pub. Works, 113th Cong. (April 29, 2013), available at
hitp://www.epw.senate.gov/public/index.cfm?FuseAction=F iles.View&FileStore id=9a1465d3-
1490-4788-95d0-7d178b3dc320 (EPA Administrator Gina McCarthy testimony that “I am not
aware of any definitive determinations that would contradict those statements [by Lisa J ackson,
referenced above|”); The Department of the Interior Operations, Management, and Rulemaking:
Hearing Before the H. Comm. on Nat. Res., 113th Cong. (July 17, 2013), available at
http://naturalresources.house.gov/calendar/eventsingle.aspx?EventID=341777 (Secretary of the
Interior Sally Jewell testimony that “I’m not aware of documented cases”); Amy Harder, Moniz:
Natural Gas Will Need Carbon-Capture “Eventually”, Nat'1 I. (Aug. 1, 2013), available at
http://www nationaljournal.com/energy/moniz-natural- gas-will-need-carbon-capture-eventually-
20130801 (Secretary of Energy Ernest Moniz statement that “[t}o my knowledge 1 still have not
seen any evidence of fracking, per se, contaminating groundwater”). See also Energy Policy Act
of 2005: Hearing Before the Subcomm. on Energy and Air Quality of the H. Comm. on Energy
and Commerce, 109th Cong. 115-16 (2005) (statement of Hon. Victor Carrillo, Chairman,
Railroad Commission of Texas) (citing survey by the Interstate Oil and Gas Compact
Commission showing that no instance of harm to drinking water had been found in over one
million hydraulic fracturing operations nationwide).



exclusive authority” to regulate such activities, including the “permitting™ and “location” of oil
and gas wells, in an Ohio, expert regulatory body, the Ohio Department of Natural Resources
(*ODNR?”). R.C. 1509.02. This language, of course, unmistakably manifests a legislative intent
to preempt conflicting local regulation. Moreover, in enacting this iavv, the General Assembly
purposefully moved away from an earlier system of concurrent state and municipal regulation,
under which municipal governments used their zoning and other police powers to impose an
unworkable patchwork of restrictions and permitting requirements. The General Assembly
chose instead to establish a “comprehensive plan with respect to all aspects of the locating,
drilling, well stimulation, completing, and operating of oil and gas wells within this state.” Id.
(emphasis added)

This comprehensive plan provides no occasion for local governmental officials to
second-guess or disrupt ODNR’s expert decisibnmaking. Under the Home Rule Amendment to
Ohio’s Constitution, municipalities have no authority to éxercise their police powers in a manner
that conflicts with state general law. Ohio Constitution, Article XVIIL, Section 3. A municipality
thus may not use its police powers—whether excrcised pursuant to its zoning authority or
otherwise—to prohibit oil or gas drilling in a location where ODNR has decided, in the exercise
of its exclusive authority, to permit it. The zoning and permitting scheme enacted by Munroe
Falls, however, attempts to do exactly that. As explained by the court of appeals in its decisidn,
the ordinances expressly prohibit oil and gas drilling—even after ODNR has issued a permit
authorizing it in a specific location—unless Munroe Falls officials separately determine that the
proposed use is permitted under the municipal zoning ordinances and issues a permit upon the
applicant’s satisfaction of all applicable municipal permitting requirements, including provisions

requiring a public hearing as a condition precedent to drilling and prohibiting a person from



drilling more than two wells at a time. See Mem. Op. 18-21, Morrison v. Beck Energy Corp., No.
25953 (Ohio Ct. App. 9th Div. 2013), available at Munroe Falls Appendix (“MLF. App.”) 21-24;
Munroe Falls Ordinances 1163.02, 1329.03, 1329.05, available at MF. App. 101-02, 103, 105.

The justifications that Munroe Falls offers for its attempted intrusion on ODNR’s “sole
and exclusive authority” miscdnstrue the scope of the State’s Oil and Gas Law. The statute does
not, as Munroe Falls suggests, grant ODNR authority only to regulate technical operational
matters, while leaving matters of land use to the municipalities. To the contrary, the statute
establishes a comprehensive statewide scheme regarding “all aspects” of oil and gas drilling.
R.C. 1509.02. ODNR’s exclusive authority over the permitting and location of wells includes
not only the power to determine where drilling is most appropriate from a technical standpoint,
but the obligation to consider potential impacts on the local community and to take measures to
address them. ODNR is authorized to take into consideration community aesthetics, zoning
districts and other community character concerns and to impose terms and conditions on the
permits it issues to protect such interests by, among other things, setback, fencing and
landscaping requirements and restoration plans. In any event, a municipality may not, under the
guise of protecting traditional land use concerns, use its zoning powers to prohibit drilling after
ODNR has permitted it, as Munroe Falls has attempted to do here. A contrary result would
undermine the General Assembly’s objective of establishing uniform statewide permitting
requirements and would significantly impede the ability of ODNR to ensure the safety and
effectiveness of oil and gas operations throughout the State.

Finally, to the extent this Court reaches it, it should reject Munroe Falls® argument that
the Oil and Gas Law cannot preempt municipal ordinances because it is not a “general law.”

This argument is based entirely upon the assertion that oil and gas drilling does not occur in the



western half of Ohio. That assertion, however, is demonstrably incorrect and unsupported by the
- record. In any event, this Court should reject the radical proposition that a comprehensive
statewide regulatory program governing the use of a natural resource has no preemptive force
unless the resource is distributed throughout the entiré State. Such a rule would run contrary to
this Court’s precedent and would have a devastating effect on Ohio’s oil and gas industry by
enabling municipalities to override ODNR across the board, including on technical and safety-
related matters.

LAW AND ARGUMENT

Proposition of Law No. 1:

R.C. CHAPTER 1509 ESTABLISHES A UNIFORM AND EXCLUSIVE

STATEWIDE SYSTEM FOR THE REGULATION OF OIL AND GAS

ACTIVITIES AND THEREBY PREEMPTS MUNICIPAL AUTHORITY

TO IMPOSE CONFLICTING REGULATIONS ON SUCH ACTIVITIES.

The court of appeals correctly held that a municipal oil and gas permitting scheme like
the one established by Munroe Falls is preempted by Ohio’s Oil and Gas Law, R.C. Chapter.
1509. This conclusion is compelled by the statute’s unambiguous text and structure, and it is
confirmed by the clear expressions of legislative intent in the statute’s history.

Under the Home Rule Amendment, a municipal corporation like Munroe Falls may not
exercise its police power in a manner that “conflict[s] with general laws.” Srate ex rel. Mill
Creék Metro. Park Dist. Bd. of Commrs. v. Tablack, 86 Ohio St.3d 293,295, 714 N.E.2d 917
(1999). An ordinance is preempted by state law, and thus invalid, if (1) it involves the exercise
of police powers, rather than local self-government; (2) the state law is a “general law”; and

(3) there is a conflict between the ordinances and state law. [d. Munroe Falls does not dispute

that it is exercising its police powers, and the court of appeals determined that Munroe Falls



conceded that the Oil and Gas Law is a “general law.” See MF App. at 19-20.* The court of
appeals also determined that the ordinances conflict with the Oil and Gas Law and that
conclusion is mandated by this Court’s well-settled precedent and the unambiguous text and
purpose of the Oil and Gas Law.

A. The Ordinances Are Invalid Because They Prohibit What Is
Unambiguously Permitted Under State Law.

An ordinance conflicts with a state statute if it “prohibits that which the statute permits,
or vice versa.” Ohioans for Concealed Carry, Inc. v. City of Clyde, 120 Ohio St.3d 96, 2008-
Ohio-4605, 896 N.E.2d 967, 9 26 (citing Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519
(1923)). Here, the Munroe Falls ordinances prohibit drilling operations—even after ODNR has
issued a permit—unless Munroe Falls provides an additional and separate approval. See MLF.
App. 21-24, 101-02, 103, 105. But this Court has repeatedly emphasized that a municipal
government has no authority to prohibit a State-authorized activity when a statute confers
exclusive permitting authority on the State. For example, in Fondessy Enterprises v. City of
Oregon, 23 Ohio $t.3d 213, 217, 492 N.E.2d 797 (1986), this Court construed a statute that
grants the State exclusive permitting authority over landfills, and explained that a local ordiﬁance
that “required [a party to] apply for a city permit for construction or operation of its landfill ...
would be directly in conflict with the [statute] and would be declared invalid.” And, in Village
of Sheffield v. Rowland, 87 Ohio St.3d 9, 12, 716 N.E.2d 1121 (1999}, this Court held that once a
state agency issues a license to construct and establish a demolition debris facility in accordance
with state law, a Jocal government may not “prohibit such a facility” because doing so would

“prohibit what the statute permits™ and therefore “conflict with” the statute.

# On appeal, Munroe Falls argues that it did not concede this point and contends that the Oil and
Gas Law is not, in fact, a general law. But, even if the argument had been preserved, it would be
meritless. See infra pp.28-31.
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By its plain terms, the Oil and Gas Law creates precisely the sort of exclusive regulatory
and permitting scheme that precludes local governments from prohibiting conduct that has been
permitted under state law. Indeed, the scope of its language is extraordinarily broad and
expressly incorporates the well-recognized standard for Home Rule preemption articulated in
many of this Court’s precedents. It unambiguously gran{s ODNR “sole and exclusive authority
to regulate the permitting, location, and spacing of 0il and gas wells and production operations
within the state,” and declares that “[t}he regulation of oil and gas activities is a matter of general
statewide interest that requires uniform statewide regulation, and this chapter ... constitute[s] a
comprehensive plan with respect to all aspects of the locating, drilling, well stimulation,
completing, and operating of oil and gas wells within this state.” R.C. 1509.02 (emphases
added). The Oil and Gas Law contains no exception granting local governments authority to
regulate—or to require permits for—certain aspects of oil and gas drilling, such as those aspects
that might touch upon traditional land use concerns. To the contrary, the statute expressly
provides that it, and the rules adopted under it, constitute a “comprehensive plan” regarding “all
aspects” of, inter alia, “locating” and “drilling” oil and gas wells within the State, including
“permitting related to those activities.” Id.

Munroe Falls effectively asks this Court to ignore the plain statutory language and to read
into the statute an exception that would allow a local government to exercise its police powers
over certain aspects of “locating” and “drilling” oil and gas wells. This request is improper.

“[1]t is the duty of this court to give effect to the words used, not to delete words used or to insert
words not used.” Columbus-Suburban Coach Lines, Inc. v. Pub. Util. Comm., 20 Ohio St.2d
125, 127, 254 N.E.2d 8 (1969); accord State ex rel. Butler Twp. Bd. of Trustees. v. Montgomery

Ctv. Bd. of Commrs., 124 Ohio St.3d 390, 2010-Ohio-169, 922 N.E.2d 945, € 21 (“It is well
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recognized that a court cannot read words into a statute but must give effect to the words ased in
the statute.”).

The conclusion that this language preempts municipalities from imposing additional
zoning or permitting requirements is further compelled by the fact that R.C. 1509.02 includes an
express exception for other local laws and ordinances-—those governing the use of streets and
bridges and the permitting of oversize vehicles—provided they do not “discriminate] ] against,
unfairly impedef ], or obstruct| | oil and gas activities regulated under [R.C. Chapter 1509].” See
R.C. 723.01 (municipality’s authority to regulate the use of streets and bridges); R.C. 4513.34
(authority of director of transportation or local authorities to regulate the use of oversize vehicles
on highways under their jurisdiction). Because the General Assembly did not include local land-
use ordinances within this express exception, the traditional canon of expressio unius est exclusio
alterius precludes judicial recognition of an unexpressed exception for local land-use laws and
regulations. State ex rel. LetOhioVote.org v. Brunner, 123 Ohio St.3d 322, 2009-Ohio-4900, 916
N.E.2d 462, 39 (interpreting constitutional provision to allow only those exceptions expressly |
stated in text and explaining that [t}he electorate could have expressly excepted other means of
raising revenue from referendum, but it did not™); accord Butler Twp., 124 Ohio St.3d 390,
2010-Ohio-169, 922 N.E.2d 945 at § 21. By not including zoning or oil and gas permitting laws
within the stated exceptions for regulations not preempted by R.C. 1509.02, the General
Assembly made clear its intent not to create an exception for such zoning or permitting laws.

This reading of R.C. Chapter 1509—under which ODNR s exclusive regulatory and
permitting authority covers all aspects of oil and gas drilling, and not just the technical aspects of
how those activities are conducted——is confirmed by the expansive subject matter that the

General Assembly has placed within ODNR’s regulatory purview. The state law is explicit in
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providing that ODNR’s exclusive authority extends to the “location” and “spacing”™ of wells,
R.C. 1509.02, and contains detailed requirements specifying the number of feet that a new well
must be from boundary lines or structures such as occupied dwellings, R.C. 1509.21. The statute
is also clear that ODNR s authority over the siting of wells is not limited to ensuring that wells
conform to applicable technical and safety standards, but also covers a broad range of questions
regarding where drilling is appropriate. Under R.C. 1509.23(A)(2), ODNR has authority to
promulgate rules regarding the “[m]inimum distances that wells and other excavations,
structures, and equipment” may be located from, infer alia, bodies of water, buildings and
structures, thoroughfares, and even zoning districts. ODNR actively exercises this authority and
has promulgated detailed rules regarding which parcels of land are available for drilling and
where on those parcels drilling may occur. For example, ODNR has promulgated rules
specifying that, absent certain exceptional circumstances, a permit will not be issued for a new
well unless, inter alia, (1) the tract or drilling unit has a minimum acreage of between one and 40
acres, depending on the depth of the well, Ohio Adm.Code 1501:9-1-04(C); (2) the well will be
located a minimum distance of between 75 and 500 feet from any boundary of the subject tract
or drilling unit, depending on the municipal population and the depth of the well, id.; (3) the well
will be located no less than 100 feet from any inhabited private dwelling house, public building,
or other well, Ohio Adm.Code 1501:9-1-05; and (4) the well will be located no less than 50 feet
from any railroad track or the traveled part of any public street, road, or highway, id. Given that
ODNR has express and exclusive authority to determine where a well may be drilled and
operated in relation to existing structures and even existing zoning districts, the statute
necessarily conflicts with—and supersedes—any local zoning or permitting ordinance that

purports to disallow these activities on land where ODNR has permitted them.
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In addition, other provisions of R.C. Chapter 1509 grant ODNR authority over traditional
land use concerns such as nuisance abatement, site review, and community input. For example,
it the well is to be located in an “urbanized area™ like Munroe Falls,” ODNR “shall conduct a site
review” in which it must “identify and evaluate any site-specific terms and conditions that may
be attached to a permit.” R.C. 1509.06(H) (emphasis added). Any permit “shall include”
nuisance abatement measures such as “fencing, screening, and landscaping,” and ODNR must
consider how those measures will conform to the rest of the community by reviewin g the
measures adopted “for similar structures in the community in which the well is proposed to be
located.” Zd. For urbanized areas, ODNR has issued detailed requirements regarding what
landscaping measures will be required—including, for example, a requirement to plant evergreen
trees of a specified height. Ohio Adm.Code 1501:9-9-05(E)}(6). In addition, the permitting
process must address “noise mitigation,” R.C. 1509.03(A)(6), and ODNR requires operations in
urbanized areas like Munroe Falls to be “conducted in a manner to mitigate noise, including the
reasonable use of screening and appropriate mufflers on drilling and servicing equipment.” Ohio
Adm.Code 1501:9-9-03(I). And, the statute provides additional protections for urbanized
communities like Munroe Falls by requiring each permit applicant to provide notice to the
owners and tenants of nearby property, as well as to local governmental authorities, R.C,
1509.06(A)(9), and by requiring ODNR to wait at least 18 days after the submission of an

application to issue a permit, R.C. 1509.06(C)(2).

® An “urbanized area” includes a municipal corporation that has a population of “more than five
thousand in the most recent federal decennial census prior to the issuance of the permit.” R.C.
1509.01(Y). In the 2010 Census, the population of Munroe Falls was more than five thousand.
See United States Census Bureau, American Fact Finder, htip://factfinder2.census. gov/faces/nav/
Jst/pages/community_facts.xhtml (listing population of Munroe Falls, Obio as 5,01 2).
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Regulating the location of wells, morcover, is not merely ancillary or incidental to
ODNR’s function, but is part of its core responsibility. One of ODNR’s critical functions is to
ensure that regulated parties take requisite measures to “stop and prevent waste of oil or gas,”
R.C. 1509.20, and “waste™ is defined to include “[l]ocating” or “spacing” any gas well “in a
manner which causes or tends to cause reduction in the quantity of oil or gas ultimately
recoverable from a pool under prudent and proper operations,” R.C, 1509.01 (H)(4). This
definition reflects the reality that oil and gas do not exist in formations that follow Jurisdictional
boundaries or zoning districts, and efficient development that minimizes waste of valuable, finite
resources should prioritize full development of a particular field or formation. If municipalities
had the authority to prohibit drilling in certain locations—and thus potentially to leave
significant portions oil deposits and gas formations out of reaéh, ODNR would be powerless to
prevent this sort of waste.® In some instances, any production from a particular formation may
be foreclosed if certain portions of it are closed to drilling, depending on the formation’s

particular geology, pressure, depth, and surface topography.

® The importance of location to effective regulation of the oil and gas industry is reflected in
industry guidance and technical standards, which provide a framework based on proven
engineering practices for safe and reliable natural gas production. These documents make clear
that proper site selection and layout are essential to the success of hydraulic fracturing
operations, and contain detailed recommendations to ensure that the relevant considerations are
taken into account. See, e.g., APL, Practices for Mitigating Surfuce Impacts Associated With
Hydraulic Fracturing (1st ed. Jan. 2011), http://www.api.org/~/media/Files/Policy/
Exploration/HF3_e7.ashx. (explaining the importance of site selection and layout and discussing
relevant considerations); API Recommended Practice S1R, Environmental Protection Jor
Onshore Oil and Gas Production Operations and Lease (1st ed. July 2009),
http://www.api.org/~/media/Files/Policy/Exploration/API RP 51R.ashx; § 1 (Scope), § 6
{explaining detailed considerations for the planning and placement of wells), § 7 (explaining
detailed considerations for the planning and placement of lease gathering and system lines).
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B. The Legislative History Makes Clear That The Oil And Gas Law
Precludes Local Permitting Of Well Locations.

The history and circumstances of a law’s adoption are recognized as valid and important
tools for courts to use in determining legislative intent. See R.C. 1.49(B) (providing that “[i}f a
statute is ambiguous, the court, in determining the intention of the legislature, may consider ...
“[tlhe circumstances under which the statute was enacted”); R.C. 1.49(C) (providing the same
for the statute’s “legislative history™). See also Butler Twp., 124 Ohio St.3d 390, 2010-Ohio-
169, 922 N.E.2d 945 at § 21 (“In construing statutes, reviewing courts must ascertain the intent
of the legislature in enacting the statute.”).

The history of R.C. Chapter 1509 and the circumstances under which the General
Assembly enacted it make clear that the statute precludes local governments from using their
zoning or permitting authority to prohibit oil and gas drilling. Prior to 2004, Ohio’s Oil and Gas
Law actually permitted local governments to enact and enforce their own “health and safety
standards for the drilling and exploration for oil and gas™ to operate concurrently with state-level
fequirements, R.C. 1509.39 (1993), available at MLF. App. 69, and an applicant could only
obtain a state permit upon sworn declaration that it would comply with all applicable local
requirements. See 2004 Sub.H.B. 278 (amending R.C. 1509.06(I)). The 2004 amendment to the
O1l and Gas Law (H.B. 278)-—which, among other things, repealed R.C. 1509.39 and the prior
version of R.C 1509.06(1) and added the preemptive language in R.C 1509.02—was designed to
alleviate the problems created by this bifurcated regulatory system. It did so by “repeal[ing] all
provisions of current law that grant or allude to the authority of local governments to adopt
concurrent requirements with the state concerning oil and gas exploration and operation,” and
establishing in its place a system that treats “the regulation of oil and gas activities [as] a matter

of general statewide interest that requires uniform statewide regulation.” Legislative Service

16



Commission, Bill Analysis: H.B. 278, 125th General Assembly (As Introduced), at 2, available at
http://www lsc.state.oh.us/analyses125/h0278-i-125.pdf.

The testimony and floor statements on H.B. 278 likewise reflect a clear and common
understanding that local governments would nof retain zoning and permitting authority over oil
and gas activities—and, indeed, that the exercise such authority was one of the prim ary problems
that the Ohio General Assembly intended to address by the 2004 amendment. Senator Larry
Mumper, who managed the 2004 amendment, explained that “*Ohio’s oil and gas industry [was
being] hindered by inconsistent, sometimes unreasonable implementation of local zoning
regulations intended to prohibit, not regulate, oil and gas exploration.”” Senate Votes to Give
State Authority to Issue Permits for Qil, Gas Drilling, 73 Gongwer Ohio News Service 80, Art, 4
(Apr. 27, 2004). Likewise, in testimony before the House, Thomas E. Stewart, executive
director of the Ohio Oil and Gas Association, explained that the oil and gas industry was subject
to “a ‘mishmash’ of local regulations.” including those ostensibly related to “the aesthetics of
locating wells in more populated areas,” that were “sometimes disguised as being safety
regulations but which [were] aimed at preventing drilling operations,” with the effect of “keeping
needed resources from the market.” House Committee Hearings, 72 Gongwer Ohio News
Service 195, Art. 11 (Oct. 8, 2003). By establishing “uniform and consistent regulation” of the
oil and gas industry, H.B. 278 was designed to eliminate this patchwork such that “the permitting
process [would] be uniform without regard to jurisdictiénal boundaries.” 73 Gongwer Ohio
News Service 80, Art. 4 (discussing testimony of Senator. Mumper). Indeed, the Ohio
Environmental Council, which opposed the amendment and now appears as counsel to certain
amici in support of Munroe Falls, testified at the time that “passage of the bill would ‘say

goodbye to home rule’ by effectively preempting virtually any local controls on oil and gas
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drilling.” Senate Committee Hearings, 73 Gongwer Ohio News Service 53, Art. 12 (Mar, 18,
2004). Now, nearly a decade after the law’s passage, this Court should not accept Munroe Falls’
révisionist history and construe the statute in a manner that conﬂicts with both the piaiﬁ language
and the General Assembly’s clear intent when it enacted the 2004 amendment.

C. The Munroe Falls Ordinances Cannot Be Reconciled With Ohio’s Oil
and Gas Law.

in challenging the holding below that its ordinances conflict with Ohio’s Oil and Gas
Law, Munroe Falls contends that R.C. Chapter 1509 “can be harmonized” with local zoning and
permitting schemes, such that “no conflict exists” between the two. Merit Br. 12. Munroe Falls
and its amici offer various theories as to how the Oil and Gas Law can be reconciled with a
patchwork of local permitting requirements and prohibitions on oil and gas activities. None is
persuasive.

Munroe Falls attempts to reconcile its ordinances with the Oil and Gas Law primarily by
arguing that they “regulate two different things™ and therefore “operate independently of one
another.” Id. at 12, 16. It bases this argument on the assertion that “the traditional concerns of
zoning are not considered or applied by the ODNR in its decision to grant a drilling permit” and,
as aresult, a state-issued permit does not preclude a local government from enforcing a
concurrent zoning and permitting system because it does not “cover| ] the same topic as the local
ordinances.” Id. at 14, 15. This assertion is incorrect. The Oil and Gas Law grants ODNR
exclusive authority to regulate the “location” of wells, and the statute and agency rules contain a
variety of provisions designed to ensure that this regulation protects local interests. As discussed
above, these provisions include, inter alia, requirements that ODNR conduct site Visits;
requirements that permit applicants provide notice to local residents and governments; detailed

provisions governing required setbacks from boundary lines, existing structures, roads, and
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bodies of water; and requirements that permit-holders take measures to lessen community
impacts, such as noise mitigation, landscaping and planting trees. See supra pp.12-14. Indeed,
the statute even authorizes ODNR to consider existing zoning districts and to prom ulgate rules
regarding where wells may be located in relation to them. R.C. 1509.23(A)2). Thus, far from
addressing issues wholly apart from zoning, the Oil and Gas Léw expressly authorizes ODNR to
carefully consider local zoning, but not take a backseat to it.

In any event, once ODNR issues a permit under the Oil and Gas Law authorizing drilling
at a specific location, a municipal government has no authority to “prohibit] ] that which the
statute permits.” Clyde, 120 Ohio St.3d 96, 2010-Ohio-4605, 896 N.E.2d 967 at ¥ 26. A state-
issued permit 1s not, as Munroe Falls suggests, a conditional license that applies only if the
applicant complies with “local_ ordinances and zoning classifications.” Merit Br. 17. To the
contrary, the 2004 amendments to the Oil and Gas Law specifically eliminated the requirement
that a permit applicant provide a sworn statement that it will comply with ali applicable local
requirements. See H.B. 278 (repealing former R.C. 1509.06(1)). Instead, ODNR is vested with
“sole and exclusive” permitting authority, R.C. 1509.02, and a zoning or permitting restriction
that prohibits drilling where ODNR has authorized the same activity to occur imposes a clear and
irreconcilable conflict. See Sheffield, 87 Ohio St.3d at 12, 716 N.E.2d 787 (municipality may not
prohibit activity authorized under a state permit); Fondessy, 23 Ohio $t.3d at 217, 492 N.E.2d
798 (samc). As this Court recognized in Newbury Township Board of Trustees v. Lomak
Petrolewm (Ohio) Inc., 62 Ohio 5t.3d 387, 583 N.E.2d 302 (1992), a law that disallows drilling
in certain zoning districts operates as a “prohibit[ion]” on that activity, and thus conflicts with a

state-issued permit allowing drilling on land within that district. /d. at 391 (holding invalid local
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zoning restriction that prohibited drilling in residential districts but permitted it in commercial
and industrial zones).

Munroe Falls cannot avoid this result by suggesting that its municipal zoning and
permitting scheme does not ““impede the driller’s seminal operations in any substantive or
significant way.” Merit Br. 29 (quoting Fondessy, 23 Ohio St.3d at 217). As the court of
appeals correctly noted, Munroe Falls is claiming the authority to completely prohibit a party
from drilling a well as authorized by ODNR unless local governmental authorities determine that
the use is permitted under the lécal zoning law and issue a permit based upon satisfaction of all
local permitting requirements. M.F. App. 21-24. If;, for example, the municipality determines
that drilling at the ODNR-approved location is not permitted under the zoning ordinance, the
drilling could never commence on the ODNR-approved well. Munroe Falls Ordinance
§ 1163.02(a), available at ML.F. App. 101. Likewise, the permitting conditions that Munroe Falls
purports to impose touch upon core operational considerations such as the number of wells that
may be simultaneously drilled. See id. § 1329.03(b), available at M.F. App. 103. These
prohibitions are not ancillary impediments but strike at the core of what state law permits.

Munroe Falls and its amici cite other statutes that permit concurrent state and local
regulation, but these laws simply are not comparable. In Cincinnati v. Baskin, 112 Ohio St.3d
279, 2006-Ohio-6422, 859 N.E.2d 514, this Court held that a state law prohibiting firearms
capable of firing more than 31 rounds without reloading did not preempt a local ordinance
prohibiting firearms capable of firing more than 10 rounds without reloading. Merit Br. 17. But
the Court reached that conclusion because the state law was merely a prohibition that did not

“permit or authorize™ any conduct, which meant that the local law did not “prohibit what the
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statute permits.” /d., 112 Ohio St.3d at ¥ 23. In contrast, the Munroe Falls ordinances prohibit
drilling activity that has been expressly permitted under state law.

Amici Health Professionals’ reliance on R.C. Ch. 1514, which governs surface mining, is
just as far afield. Although this Court has recognized that municipal zoning laws may exist
concurrently with the State’s permitting scheme for surface mining, see Set Prods., Inc. v.
Bainbridge Township Bd. of Zoning Appeals, 31 Ohio Sf{.Bd 260, 265, S10 N.E.2d 373 (1987),
that outcome was mandated by “the specific requirement that the state permit applicant insure in
his application that future land uses within the site will not conflict with local zoning plans,” id.
Thé Oil and Gas Law, in contrast, was amended in 2004 specifically to eliminate any comparable
requirement, and thereby to address policy issues inherent in subsurface mineral extraction that
do not exist for surface mining,

Finally, Munroe Falls is incorrect that this Court suggested in Sheffield that a
municipality could use its zoning authority to prohibit construction of a state-authorized debris
facility. To the contrary, this Court expressly recognized that a municipal government cannot
altogether prohibit the construction of a facility that has been licensed by the State. 87 Ohio
St.3d at 12. Although the Court noted in dicta that “[njothing in this decision should be
construed to suggest that Sheffield cannot restrict state-authorized facilities to certain districts
with appropriate zoning,” id., that statement was based on the recognition that an ordinance
restricting the locations in which‘a debris facility may be located does not in practice amount to a
prohibition on the facility. The same is not true of zoning restrictions on oil and gas drilling,
Unlike waste facilities, oil and gas wells can be drilled only where oil or gas deposits are found,

and those deposits do not conform to local zoning districts. As a result, zoning restrictions have
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a prohibitive impact on oil and gas drilling that is completely unlike their effect on debris
facilities.

There is likewise no merit to Munroe Falls” argument that a state statute cannot preempt a
municipal zoning law.unless it contains language expressly stating that zoning is preempted.
Merit Br. 11. There is no reason to require an “express™ statement specifically addressing zoning
to find preemption of local zoning laws because the Ohio Constitution prohibits municipalities
from enacting zoning laws that arc inconsistent with any general law. See, e.g., Lomak, 62 Ohio
St.3d at 391; Sheffield, 87 Ohio St.3d at 12. Unsurprisingly, neither Munroe Falls nor its amici
has identified any case in which this Court allowed a municipality to prohibit through zoning
what the statﬁte permits because the statute did not refer expressly to zoning. Such a rule would
be particularly unfounded when applied to the Oil and Gas Law, given that the General
Assembly in 2004 expressly repealed the provision that had authorized municipalities to enact
concurrent requirements and replaced it with a provision granting ODNR “sole and exclusive™
authority to regulate the location and permitting of wells, R.C. 1509.02.

In addition, contrary to the assertions of Munroe Falls and amici, see Munroe Falls Br.
13, Health Professionals Br. 20-21, this Court’s decision in Lomak is no exception. In that case,
the Court held that a zoning law prohibiting oil and gas drilling conflicted with the previous
version of the Oil and Gas Law, 62 Ohio St.3d at 391-92, but held that other restrictions were
permissible because they did not fall within the statutory list of subjects on which municipalities
could not concurrently regulate, id. at 393-94 (applying canon of expressio unius est exclusio
alterius). Under the version of the statute in place at the time, however, concurrent municipal
regulation was expressly permitted, unless it fell within certain specified exceptions. See id

M.F. App. 69. Now that the General Assembly has repealed the provision permitting concurrent
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municipal regulation, the statutory default has been reversed to confine the subjects of concurrent
municipal regulation to those set forth in the statute’s narrow exceptions. R.C. 1509.02.

Munroe Falls further misreads Lomak by suggesting that it indicates that “[t]his Court
previously recognized that oil and gas drilling is an activity incompatible with residential
neighborhoods.” Merit Br. 6. The Court did no such thing. It held invalid a municipal
prohibition on drilling in residential districts, explaining that the prohibition was not authorized
by the Oil and Gas Law’s then-existing authorization of local health and safety regulations
because the blanket prohibition—which applied even to agricultural land that is typically
considered “most appropriate for such activity”—did not reflect a legitimate attempt to “protect
the public health and safety.” Lomak, 62 Ohio St.3d at 391. The Court never held, or even
implied, that agricultural Jand was the only land suited to such activity. In any event, the current
version of the statute makes clear that the General Assembly has granted ODNR authority to
permit drilling in high-population “urbanized areas” and established specialized requirements for
those areas. See, e.g., R.C. 1509.01(Y); R.C. 1509.06(A)8)(b), (AX9), (C)2), (H), (D).

Munroe Falls is also incorrect in asking this Court to look to other states to support its
interpretation of Ohio’s Oil and Gas Law. See Munroe Falls Br. 21-26; see also Health
Professionals’ Br. 23-30. This Court does not need to look outside Ohio’s borders to understand
the effects of allowing municipalities to use their zoning powers to regulate oil and gas drilling;
local authorities did precisely that prior to 2004, and the General Assembly determined that the
results were problematic enough that it substantially revised the statute to make ODNR’s
authority exclusive. Moreover, the conclusions that courts in other states have drawn regarding
what their respective state legislatures intended have no relevance to an inquiry regarding what

Ohio s General Assembly intended when it enacted the different statutory text at issue here,
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particularly in light of the presumption that the General Assembly understood the preemptive
effect of its enactment under Ohio’s Constitution. Cf, e.g., Clark v. Scarpelli, 91 Ohio St.3d
271,278, 744 N.E.2d 719 (2001) (“It is presumed that the General Assembly is fully aware of
any prior judicial interpretation of an existing statute when enacting an amendment.”).

Munroe Falls® suggestion that this Court should follow “the recent experience of New
York and Pennsylvania.” Merit Br. 23, is particularly ill-founded. In Pennsylvania, the General
Assembly recently enacted a statute that expressly prohibits the use of zoning ordinances to
prohibit state-authorized oil and gas drilling. See 58 Pa.C.S. § 3302-04. The Pennsylvania
Supreme Court is currently considering a case challenging the validity of the statute under the
due process clause of Pennsylvania’s constitution, Robinson Twp. v. Pennsylvania, Pa. S. Ct.
Dkt. No. 73 MAP 2012, but that case is irrclevant here not only because it turns on Pennsylvania
constitutional law, but because Munroe Falls has not even raised a comparable challenge under
Ohio law. And, in New York, the proper interpretation of that state’s oil and gas law is hardly
settled; although the statute has been interpreted narrowly by an intermediate court of appeals,
see Norse Energy Corp. US.A. v. Town of Dryden, 964 N.Y.S.2d 714 (N.Y. App. Div. 2013),
this interpretation was sufticiently controversial that New York’s highest court recently
exercised its discretionary authority to grant review of the case, see N.Y. Ct. of Appéals Dkt. No.
APL-201