
KEiv^NETH PRUITT,
Petitioner,
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IN TIIE SUPREME COUR:I' OF OHIO

Case No. 2013-0341

MOTION FOR EXPEDIENT RULING

IN HABEAS CORPUS
(in accordance with R.C. Chapter 2725.)

[N]ow comes the Petitioner, acting in pro se and without the benefit of counsel, hereby

respectfully request that this Honorable Court, in the interest of justice, make an expedient ruling in the

above-styled case, in accordance with R.C. Chapter 2725. Petitioner rernains retrained of his liberty as

of this date, and is now requesting an. expedient ruling, immediate relief and release from confinement

in a manner prescribed by law. Petitioner is entitled to immediate relief as a matter of law, and to avoid

the needless expenses, further delay and damages. The respondent has no effective defense on the

merits, and the facts alleged in this case are undisputed.

The Petitioner submitted a Statement of Facts, a Memorandum In Support of his request, and

Exhibits (H) and (I), which is attached to and made apart of this motion.

Respectfully Submitted,
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P.O. Box 209
Orient, Ohio 43146

Petitioner-Pro se
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STATEMENT OF FACTS

This cause originated in this Court on the filing of a petition for a writ of habeas corpus, filed on

February 25th, 2013, and was considered in a manner prescribed by law. Upon consideration thereof,

this Court ordered, sua sponte, that the writ is allowed on. April 24th, 2013. It was further ordered that

Respondent file a return of writ within tweaity-one days of service of the petition, and petitioner n-iay

file a response within ten days after the return is filed. Petitioner's physical presence before the Court

was not required.

On May 8 fh, 2013, Petitioner filed a`:Request For Judicial Notice''. On May IV', 2013,

Respondent filed a return of A,rrit. Petitioner then filed a Response/Mernoranduxn Contra on May 17`h,

2013.

MEMORANDUM IN SUPPORT

Before issuing a writ of habeas corpus, this court necessarily had to determine whether the facts

alleged created a prima facie case in favor of the petitioner's release. R.C. 2725.05 and 2725.06. Had

the petition failed in that respect, this court would be required to refuse to issue the writ. Respondent's

return of writ therefore lacks arguable merit, and petitioner shall be discharged immediately.

Petitioner would also assert that pursuant to § 2'j 05.19 (A). {Saving in case of reversal or failure

otherwise than upon anerits}; provides: 4'ln any action that is commenced or attempted to be

commenced, if in due time a judgment for the plaintiff is reversed or if the plaintiff fails otherwise than

upon the merits, the plaintiff or, if the plaintiff dies and the cause of action survives, the plaintiff s

representative may commence a new action within one year after the date of the reversal of the

judgnlent or the plaintiffs failure otherwise than upon the merits or urithin the period of the original

applicable statute of limitations, whichever occurs later. This division applies to any claim asserted in

any pleading by a defendant".

§ 2725.17. Discharge of prisoner, provides: "When the judge has eaamined the cause of

caption and detention of a person brought before him as provided in section 2725.12 of the Revised

91



Code, and is satisfied that such person is unlawfully imprisoned or detained, he shall forthwith

discharge such person from confinement". In this case, there is absolutely NTO DISPUTE OF TI-IT;

FACTS, and siilce the outcome would not be in any reasonable doubt, a trial or hearing would be a

mere formality. -*** Pursuant to Civ. R. 56(C): This Court shall determine if, from all the available

evidence, there exists a material issue of fact that is hoizestly disputed. Respondent has provided no

authority to this court that suggests that the Respondent is empowered to arbitrarily and unilaterally

alter the clear intention of a sentencing judgnlent entry. See State ex rel. I)ailey v. Msorgaut 761 N.E.

2D 140,1.43.

Respondent has acknowledged that the original sentence of the Hamilton County Court of

Common Pleas originally granted.. the petitioner 1,530 days credit against his Hamilton County Case,

Case No. B0901851, and that the Judge's Office was contacted a.fter receiving the Entry Granting

Motion For Jail Time Credit, filed by the trial court on February I 7`i', 2011, and a Bailiff stated "he

would re do the entry". See Exhibit ()tI:) paraizrapla 3. Corifdence in and respect for the criminal-

justice system flow from a belief that courts and officers of the courts perform their duties pursuant to

established 1aw, This case is beyond mis fortunate in respect to the petitioner, and with all due respect,

the actions and procedures of the Respondent and the trial court are unequivocally [Unconstitutional,

Inexcusable, and Con.trary to Law]. 'I'he Entry Granting Motion For Jail Time Credit, filed by the trial

court on February 17t1', 2011 was a Final Appealable Order pursuant to R.C. 2505.02 (A)(1), and was

not appealed by any party. A court has no autliority to reconsider its own final judginents in criminal

cases. Brook Park v. Necak (1986), 30 Ohio App.3d 118, 30 OBR 218, 506 N E 2d 936 .

Wherefore, res judi_cata applied to the Order after the State failed to appeal that particular order.

NOTE: Pursuant to Rule 4(A) of the Ohio Rules of Appellate Procedure, a party must usually file a

notice of appeal within thirty days of the entry of the fizial judgment or order.

Moreover, as petitioner pointed out in his Request For Judicial Notice, the fact also remains

that the jail time credit, currently in Respondent's Records Office, would still have Petitioner deprived
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of his liberty, as of this date, however, the respondent refused to enforce that credit as well. See,

Exhibit (H) paragraph 4, also See, Ohio Admin. Code 5120-2-04 and R.C. 2929.19 division (B) (2)

(g) (i).

[Habeas Relief shall be granted, whereas, discharge of petitioner is warranted as a matter of law,

pursuant to R.C. 2725.17. This court has recognized that habeas corpus actions are typically exempt

from res judicata because conventional notions of finality of litigation have no place where life or

liberty is at stake. Natl. Amusment, Inc. v. Springdale (1990), 53 Ohio St. 3d 60, 63, 558 N E 2D

1178, 1181, puoting Sanders v. United States (1963), 373 U S 1, 8, 83 S.Ct. 1068, 1073, 10L Ed .

2D 148, 157. also See Foot Note: Sanders v. United States (1963), 373 U S 1, 8. Wherefore,

Respondent's "Return of 'W'rit" lacks arguable merit].

This Honorable Court reaffirmed the principle that a criminal sentence is final upon issuance of

a final order. State v. Carlisle, 2011 Ohio 6553. Once a sentence has beezi executed, a trial court no

longer has the power to modify the sentence except as provided by the Ohio Legislature. There is no

more persistence or false inforn-iation than the idea that a trial judge may simply change an inmate's

sentence at will. That is not possible according to law. In this case, the Bailiff can be prosecuted;

Moreover, when a court's judgment is void because the court lacked subject-matter jurisdiction, habeas

corpus is generally an appropriate remedy despite the availability of appeal." Rash v. Anderson.

(1997), 80 Ohio St. 3d 349, 350, 686 N E 2d 505, 506 . See, also, In re Lockhart (1952), 157 Ohio St .

192, 195, 47 Ohio Op. 129, 131, 105 N.E.2d 35, 37, andparagranh three of the syllabus. According

to laiv, the February 18`h, 2011 Order, sent by the trial court's Bailiff, is a nullity, because the trial court

had no authority to reconsider a valid final judgment in a criminal case. The court was also precluded

from reentering judgment in a order to circumvent App.R. 4 (A)s limitation on the time period for

fiIing a notice of appeal. State v. Myers, 8th Dist. No. 65309, 1993 Ohio App. LEXIS 5561, 1993

WL 483554 (Nov. 18, 1993); State ex rel. Hansen v . Reed, 63 Ohio St .3d 597, 589 N .E .2d 1324

(1992); State v. Mayo, 8th Dist. No. 80216, 2002 Ohio App . 2075, 2002 WL 853547 (Apr.
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24.200fw).

"This type of 'bootstrapping' to wit., the utilization of a subsequent order (the February 18tn,

2011 Order) to indirectly and untimely appeal a prior order (The February 17th, 2011 Entry Granting

Motion For Jail Time Credit), (which was never directly appealed) is procedurally anomalous and

inconsistent with the appellate rules. See, Appellate Rules 3(D), 4(A), 5 and 16(A)(3)." also See, City

of Rockey River v. Garnek, 2012-Ohio-3079.

"The February 18'h; 2011 Order is a nullity, it was an unla-cvful act by the trial court's Bailiff, and

shall be considered void. "If an act is unlawful it is not erroneous or voidable, but it is wholly

unauthorized and void." (E;mphasis sic.) State ex rel. Kudrick v. Meredith (1922), 24 Ohio N.P.

(N.S.) 120, 124, 1922 WL 2015, *3. The effect of determining that a judgment is void is well

established. It is as though such proceedings had never occurred; the February 18th, 2011 judgrnent is a

mere nullity and the parties are in the same position as if there had been no judgment.' (Citations

omitted.)" Bezak, 114 Ohio St.3d 94, 2007 Ohio 3250, 868 N .E .2d 961, at P12, quoting Romito v.

Maxwell (1.967), 10 Ohio St.2d 266, 267-268, 39 0.0.2d 414, 227 N.E.2d 223. Wherefore, the

February 17th, 2011 Order became the judgment of the case, and was not appealed by any party, which

made it a final judgment. Thus, the interest in finality that underlies the rule precluding retroactive

application of a new judicial ruling actually favors Petitioner because he is simply asking that his

February 17`h, 2011 Entry Grantiiig Motion For Jail Time Credit - which the Sentencing Judge NTad.el

engrossed-- be enforced as written. If anything, it is the Respondent that now seeks to upset the finality

of the trial court's original order. See, Hernandez v. Kelh,, 108 Ohio St. 3d 395, *P26. Petitioner's

release date and start date of Post Release Control was certified as May 23ra, 2011, as previously

determined by the Ohio Adult Parole Authority. See, Exhibit (I). "Re sentencing was not an option".

Therefore, Petitioner is entitled to inunediate relief as a matter of law, and to avoid the needless

expenses, further delay and damages. The respondent has no effective defense on the merits, and the

facts alleged are undisputed. Petitioner prays that this Honorable Court grant habeas relief as a matter
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of law, and Order, Adjudge, and Decree that the Respondent shall immediately release Petitioner,

Kenneth Pruitt, from confinement subject only to such sanctions as previously imposed by the Ohio

Adult Parole Authority. The Respondent shall be advised of its limitations in interpreting Court

Judgments.

ipectiYSubnitted

NETH P V ,I;
=A635780

P.C.I. - P.O. Box 209
Orient, Ohio 43146

Petitioner-Pro se

CERTIFICATE OF SERVICE

I, Kemieth Pruitt, hereby cer-tify that a copy of the foregoing "MOTION FOR EXPIDIENT

RULING" was mailed, by regular U.S. Mail, to the Ohio Attorney General's Office, located at 150

East Gay Street, I.6"', floor, Columbus, Ohio 43215, on this day of el- 2013.

14EN-Nl4 TH P I T
#A635780
Petitioner-Pro se

to
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Oh^^c^ Depa^me^^of [^ebal^^^Itatfo^n and Cor^^^^x^nM. .. .
Bureau of Sentence Camputation

P.C?.. Bbx 2650
Cotumbus, OH 43216

Kaefeh,
wwwuv.cire.ohio.gorr oary- C. IMoitr,

T®a Linda Hill, Legal Assistant
Crimiraal Justice Secticin

Office of Ohio A.ttomey General lV1i4 T3e'Witie

FROM: Lora Heiss, Corr. Records Ttvigt. Supervisor
Bureau of Sentence Computatioat

DATE: JuFir 22, 2012

g E: Kenneth Pruitt, A635-780

Pursuant to your request for sentence.computatio.n.o.n the above offender; I Canpi`ovide the foIiowing.

P'ruitt was adrriitted to ODRC on 8/4 1O^ I3(C was: sentenced°on HaihaitonCo. cirse 9^1$5:I on 7/2$lI;O: Judge
s^nt6nced hany ta a5 yea^s sent^nec on coarit 1,.Possession, Felany 3, co^i^t 2 , `Praf#iakitr Feion .;^^

count.3 and 6, rr,ssessxarx; Fe1on^ 1; Gounts ^t .attd 5, Tratl"i^king, l^elony l; and count 7,1Tavin Wea ^^ n^$Ur^de.r
Disabality, Felony 3. Thtti ctiuntS were a^rd ^ed concurren#to eaoI^r: vthez` for at1 a^gcegate sentdiice aWhile

f.years. The entry was silent.to jail credit so. 7 d" coinvey was at : tatx1 ftoin the day oi^senten.cin -^ tv. hi
admissiary date. His computed release date was 712^6/I S. ^p 9 r g^ s

Oor otTice received a jail tiixtt credit filed 8/24/10 granting I I days ctedit as of the date of sentencing. Pruitt
was resenteneed 9/22/I t3 on B090_1851 for^RC notifcation with n^o cl^ange to his sentenee of 5 yeais. No
credit was listed in the resentencing ezttry. is 5 years sentence was teduced by 1.I days eredit plus 6 days
convey for a total of 11 days credit. His co.mputcd released was 7/1 S/15 which includ^:d I day of earned credit.

Our off"ice received
an.ent^-y filed 2/17/2011 granting 1530 day cr^it on }ais sente.hce. The judge's office iva,s

contacted and the haitiffinformed our offce that.amount Was itworrect arid.lae would rd.do rl;^. ^„ ^x:
recei:Yod. an entry filed 2/18%i 1 v^.*rt; . e,^c

grautirzg 553 days as vt 9/22llCa tq whdch q days afcc^nveyaacc time was added
for a total of 557 days: Iles 5 years. sent^-nce was" computcd ef^ective lhts retui^ kahi court date of 9^2 7/1 0 ^dreduced by 557

days of credit for an' Expiratio.n of Stated Term of 3/15/14 which includeci 2 days earneed credit.

I'ruitt's'scntence was reversed and remandedbythc appellate eojrt. f4evas resenteneed on 11/7/1 1'to se..
years canc:urrently on courits 2,. and 7, The resenterecirx entry ^ rve 5

^vas added for a total credit of:965 clays. Again, the,j.xadge'e.of^cc was c^onta ^ed a d the baili.€f on
^rmed theamount in the eritry was total credit and his.reIease.date shnuk# not c}iaatge: His"sOntenee.was coriiputed

effective his return frbm court date of 1119111 and reduced by<965 days creditfor a telease date of .3/1 I/14
whicb included 6 days. earned cr.edit.

Due to receiving 6niare days of can1ed credit, Pruitt's Expiration of Stated 'T'erm is
3/5/14 as of this date.

I}iope this information is Iielpfttl.
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Ciitdf, _1.2.:t
^'L;!'.{l`N.f1.E".C Lixx'^=.,d3.^u"X^':6t'M'^+^,'N%7'.a"X6: 3̂..O"7J"..1^I^`,^R'iL^^G^:v'^%:^'^'+t53c-.:.,G,=.,.:G%'°,^'.6`^R'v'^<^^,'^^'^`JY^.̀^4'f^`^l.::l.r?'.1X^a.r';%NIl.Y^4fC)t;^iY.^^. :'^G.^l," .,^ytYC^%'/.^YA^'X7'/iFd^SP'PI.^,f`i.Y .

L naV

Thursday, February 17, 2011 2:43 PM

Inmate:

Institution:

Most Serious Offense:

Aggregate Sentence:

PBr" ?Q.FSt JI,7" Nt?TTFTt ;d'rIONr

A635780 PRUITT, KENNETH

PICKAWAY CORRECTIONAL INSTITUTION

2925.11 4-POSS. OF DRUGS

5.00 TERM

As a result of the 02/1712011 assesstnent, it has been decided that the above inmate WILL BE PLACED under
Post Release Control foy the following term and under the following sanctions:

Tentative Start Date:

Post Release Control Term:

Post Release Control Sanctions:

Parole Board Imposed Special
Conditions:

05/23/2011

5.00 Year(s)

BASIC SUPERVISION

I understand I will be subject to imprisonment of up to'/Z my
original sentence as a result of violations of my Post Release
Control. Ineligible for sentence reduction.

BY TIIE AUTHORITY OF THE PAROLE BOARD CHAIR:

Parole Parole Board Parole Officer *

* This notification requires one signature.

CC: Innaate

Warden

Institution Record Office

Central Records

Office of Victims' Services

APA Placement

Mental Health Services

Unit Management Administrator
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