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STATEMENT OF FACTS

On May 22, 2002, the defendant entered a guilty plea to a single count of theft, a fourth

degree felony. The parties jointly recommended a term of comi-nunity control and $2,000.00

restitution to Economy Enterprises and further restitution owed to Westfield Insurance Company

and Ilarleyville Insurance. The trial court imposed a five-year period of community control,

with a condition that the defendant pay $2,000.00 restitution to Economy Enterprises and the

balance of $32,562.47 in restitution to the probation departinent aiid pay court costs. (See "l'rial

Rec. 6)

On January 12, 2012, defendant filed an application to seal the record of this conviction.

(Trial Rec. 2, 5) On February 17, 2012, the State filed an objection. (Trial Rec. 6) The basis for

the State's objection was that the defendant/applicant had not satisfied her obligation to pay

restitution and court costs, and her application was therefore premature. The matter was

originally scheduled for a hearing on April 5, 2011 The defendantiapplicant acknowledged that

she had not completed payment of the coui-t-ordered restitution. (Tr. 3, 4) The trial court

nonetheless granted the application to seal the record of conviction, because the restitution had

been ordered to an insurance company and because the defendant had paid a substantial portion

of the restitution. (Tr. 6; Trial Rec. 10; AppealsRee. 5)

The State filed a timely appeal to the Tenth District Court of Appeals. The State asserted

that the trial court erred Nvhen it granted the defendant's prematurely filed application to seal her

conviction, because the defendant had not been finally discharged from her conviction, under

R.C. 2953.32. (Appeals Rec. 10) Specifically, her admitted failure to pay all of the court-

ordered restitution precluded finding that she had been finally discharged from her conviction,

rendering her ineligible to seal this conviction. The State also submitted that the trial court erred

when it modified the restitution order at the hearing on the application to seal the conviction.



On March 5, 2013, the cotirt of appeals issued a decision affirming the trial couz-t's

decision to grant the application. In overruling the State's assigned error, the appellate court

incorrectly applied an abuse of discretion standard of review. State v. Agacirye; 10th Dist.

Franklin No. 12AP-415, 2013--Ohio-768, 1]12. The appellate court stated that the issue it was

deciding was whether a defendant who had completed community control but still owed

restitution could expunge her conviction. Id: at ^,^11, 19. The court stated that "the trial court

interpreted the community control provision as it xlow exists to place victims and private parties

into a state judg.nlent collection agency if they need or choose this remedy" and that denying the

defendant'sreduest tosea.l her conviction was "a continued punishnlent". Id. at T,,^ 16, 17.

Because insurance companies are entitled to "use the mandated collection procedures" and in

light of the liberal constrixction afforded remedial statutes, the appellate court affirmed the trial

court's decision. Id. at 1,¶18, 19.

On March. 8, 2013, the State filed an application for en banc consideration and review by

the en banc court along with a motion to certify a conflict. (Appeals Rec. 23) By opinion

rendered on May 2, 2013, and journalized on May 7, 2013, the court of appeals certified a

conflict to this Court based on a conflict between its decision and the Eighth District Court of

Appeals' decision in State v. 111cKenney, 8th Oist. Cuyahoga No. 79033, 2001 WL 587493 (May

31, 2001). By decision rendered on May 16, 2013, two judges of the court of appeals dismissed

the State's en banc application as nloot. (Appeals Rec. 30)

" The State then filed a discretionary appeal (No. 13-877) and certified-conflict appeal (No,

13-870). On September 4, 2013, this Court accepted jurisdiction over the first proposition of law

raised in the discretionary appeal regarding a defendant's eligibility to seal a criminal conviction

when she had not conlpleted all of the conditions of the sentence azld received a final discharge.
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This Court also recognized that a conflict existed and allowed the certified-conflict appeal to

proceed.

ARG UN[ENT

Proposition of Law No. One: A defendant/applicant who still owes restitution has
not been finally discharged aiid is not eligible to seal her conviction, under R.C.
2953.32(A)(1).

Certified Conflict Question: Whetlier an offender's record of conviction may be
sealed when the offender, still owes court-ordered restitution to a third-party
insurance company.

An offender may not seal a record of conviction when she still owes court-ordered

restitution, because she has not been finally discharged and complied with the statutory waiting

period, as required under R.C. 2953.32(A)(1). Accordingly, the lower courts erred when it

permitted the defendant/applicant to seal her conviction for theft in light of her admission that

she had failed to pay all of the court-ordered restitufion which she had agreed to pay.

A.

At the outset, the appellate court applied an incorrect standard of review in the instant

case, when it affirmed the trial court's decision. The appellate court reviewed the lower court's

decision under an abuse-of-discretion standard. Aguirre, 2013-Uhio-768, ¶12. This was

incorrect, because the issue in this case was whether the defendant was eligible to apply to seal

her conviction, which is a question of law and reviewed de novo. State v. U.sLref y, l st Dist.

Hamilton No. C-120515, 2013-Ohio-2509, ¶6. "`When a court's judgment is based on an

erroneous interpretation of the law, an abuse-of-discretion standard is not appropriate." Stale v.

F'utrall, 123 Ohio St.3d 498, 2009-Ohio-5590, 918 N.E.2d 497, ¶7 (citations omitted).

"`Expungment should be granted only when all requirements for eligibility are met."' State v.

Williams, 10th Dist. Franklin No. 10AP-166, 2010-Ohio-4520, ¶6, quoting Staale v, Simon, 87 Ohio

St.3d 531, 721 N.E.2d 1041 (2000).
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Whether an offender meets the requirements for eligibility under R.C. 2953.32 is an issue of

law for a reviewing coi -t to decide de novo. See Williana,s, at !,J1j6-7; .ree also State v. Lovelace,

2012-Ohio-3797, 975 N.E.2d 567 (1 st Dist. 2012) (court lacks authority to graztt application to seal

conviction of unqualified applicant); Usher3>, 2013-Ohio-2509,^,16.

To be eligible, an applicant must be a'first offender' as defined in R.C. 2953.31(A).
Moreover the offense must be subject to expiuxgeznent and not excluded by R.C.
2953.36. Additionally, the application must not be filed until the time set by R.C.
2953.32(A)(1) has expired. Unless the application meets a1l, of these recluirem.ents,
the trial court lacks jurisdiction to grant an expungement. State v. Reed, 10th Dist.
Franklin No. 05AP-335, 2005-Ohio-6251, ^18.

In the court of appeals, the defendant erroneously claimed that an abuse-of-discretion

standard of review applied, relying on State v. Wilson, 10th Dist. Frank:lin Nlo. 06AP-1060, 2007-

Ohio-1811, ^6. (Appeals Rec. 17, p. 2) In YY"ilson, the appellate court stated:

Generally, this court reviews a trial court's disposition of an application for
sealing of record for an abuse of discretion. State v. Ililbert (2001), 145 Ohio
App.3d 824, 827. An abuse of discretion is more than an error of law or judgment;
it implies that the attitude of the trial court was "unreasonable, arbitrary or
uneonscionable." Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.
However, whea°e questions o,f`law are in dispute; an appellate court reviews the
tyial courls determination de novo. State v. Derugen (1996), 110 Ohio App.3d
408, 410, discretionary appeal not allowed, 77 Ohio St.3d 1419. Wilson, 2007-
Ohio-1811, 1"6 (emphasis added).

Under Wilson, the correct standard of review in this case was de novo review, because the issue

in this case ivas whether the defendant was eligible, under R.C. 2953.32(A)(1), not whether the

application should have been granted to an eligible offender, under R.C. 2953.32(C). See State

v.-l3lank, IOth Dist. Franklin No. 04AP-341, 2005-Ohio-2642,^, ^9-10, 21-22 (after determining

eligibility, trial court has discretion to determine rehabilitation and public interest). Because a

ciefendant's eligibility to seal a conviction is a legal question, it is reviewed de novo. See id.

l-Iere, the question was whether the defendant had received a final discharge and

complied with the statutory waiting period, rendering her eligible to apply to seal this criminal
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conviction under R.C. 2953.32(A)(1). Because resolution of this issue presents a legal question,

it is reviewed de novo, and the court of appeals' conclusion to the contrary is incorrect.

B.

"Expungement is an act of grace created by the state, and so is a privilege, not a right."

State v. Sinaoii, 87 Ohio St.3d 531, 533, 721 N.E.2d 1041 (2000) (internal quotation marks omitted).

"[T]he government possesses a substantial interest in ensuring that expungem.ent is granted onlv to

those who are eligible." State v. Hamilton, 75 Ohio St.3d 636, 640, 665 N.E.,2d 669 (1996).

Consequently, " [e]xpungement should be granted only when all requirements for eligibility are

met." Simon, 87 Ohio St.3d at 533, citing Ham ilton, 75 Ohio St.3d at 640. The expungement

procedure set forth in R.C. 2953.31 et seq. creates a post-conviction remedy that is civil in

nature. State v. LaSalle; 96 Ohio St.3d 178, 2002-Ohio-4009, 772 N.B.2d 1172,'[19.

The procedure set forth in. R.C. 2953.32(B) recluires that, "[u]pon the filing of an

application, the court shall set a date for a hearing and shall notify the prosecutor for the case of

the hearing on the application." T'he court's probation department must make inquires and

written reports concerning the applieation. The prosecutor mav, but is not required to, file an

objection prior to the hearing date. R.C. 2953.32(B) (emphasis added). "Ultimately, it is the

responsibility of the trial court to determine whether an applicant is eligible to file for

expungement of the record of a conviction." State v. Reed, 2005-Ohio-6251, C, 14.

An applicant's eligibility to seal the record of a criminal conviction is governed by R.C.

2953.31, 2953.32 and 2953.36. 't' ae applicant must be an eligible offender, as defined in R.C.

2953.31(rN), must have no pending criminal proceedings, and must have complied with the

statutory waiting period. R.C. 2953.32(A) and (C). Additionally, the conviction to be sealed

must not fall within any category in R.C. 2953.36.
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Even wllen an applicant is eligible to seal the record of a conviction, R.C. 2953.32(B)

requires a hearing to determine whether the applicant has been rehabilitated to the satisfaction of

the court and Nvhether the applicant's interest in sealing the record is outweighed by the State's

interest in maintaining the record. See Simon, 87 Ohio St.3d 531. The hearing is not adversarial.

Rather, the hearing "provides the court with the opporttinity to review matters of record and to

make largely subjective detei7ninations regarding whether the applicant is rehabilitated and

whether the governinent's interest in maintaining the record outweighs the applicant's interest in

having the record sealed." State v. Hamilton, 75 Ohio St.3d at 640. During the hearing, the

court should review the record and gather relevant in£ormation from the applicant, the

prosecutor, as well as through independent court investigation through probation officials. M.

The burden is on the applicant, as movant, to show all statutory requirements have been

inet and to establish a particularized need to have the records sealed, see State v. Bro wn, l Oth

Dist. Franklin No. 07AP-255, 2007-Ohio-5016,'^4, and the defendant's application. is

insufficient to meet this burden. State v. Evans, 10th Dist. Franklin No. 131-1P-1.58, 2013-Ohio-

3891, *;11 (citations omitted).

C.

Under R.C. 2953.32(A)(1), an applicant may apply to have a conviction seal:ed only after

"the expiration of three years after the offender's final discharge if convicted of a felony." A

final discharge includes showing that restitution has been paid-in-full. State v. WainwYight, 75

Ohio App.3d 793, 600 N.E.2d 834 (8t.hDist. 1991); State v. Mcl^.renney, 2001 WL 587493, *2

(no final discharge under R.C. 2953.32 until defendant served sentence imposed, including

payinent of restitution); State v. Wallace, 8th Dist. Cuyahoga No. 79669, 2001 WL 1557523, * 1

(Dec. 6, 2001) (no final discharge for purposes of R.C. 2953.32(A)(1) until all fines or restitution
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have been paid); State v. TfainrvNiglzt, 8th Dist. Cuya:hoga No. 60491, 1991 WL 64303 (April 25,

1991) (no final discharge until restittrtion paid, notwithstanding expiration of period of

probation); State v. Braun, 8th Dist. Cuyahoga No. 46082, 1983 WL 5542, *1(July 7, 1983) (no

final discharge froin misdemeanor conviction under R.C. 2953.32 until sentence, including

payment of fine, completed for one year); In re Wlzite, 165 Ohio App.3d 288, 2006-Ohio-233,

4;7, 846 N.E.2d 93 (10th Dist.) (offender not finallydischargedun.derR.C. 2953.32(A)(1) if still

owes restitution); State v. Jordan, 10th Dist. Franklin No. 07AI'-584, 2007-Ohio-6383 (same); In

j-e Hopson, 10th I7ist: Franklin No. 12AP-67, 2012-Ohio-4509,4i5 (same). Indeed, the Tenth

District Court of Appeals recently stated that a"Cflinal discharge under the statute does not occur

until restitution has been satisfied." State v. 13lack, 10th Dist. Tranklin No. 12A.P-375, 2012-

Ohio-6029, ¶6. See also State v. Hoover, 10th Dist. Franklin Nos. 12AP-818, 12AP-826, 2013-

Ohio-3337; T7 (same). When an applicant has not made full restitution before filing an

application to seal the record of a conviction, she has not received afina1 discharge under the

statute and is not eligible to have the criminal record sealed. t3lack. 2012-Ohio-6029,^7;

Hoover, 2013-Ohio-3337, T-7.

The failure to pursue collection of restitution does not forgive payment of the restitution

order with regard to sealing. "Whether the state cilooses to collect the debt or not, until such

time as the restitution order is paid in full, applicant cannot be considered to have completed the

terms of her sentence, and hence cannot be considered `finally discharged' for the purposes of

having the record of her conviction sealed." Slate v. Pettis, 133 Ohio App.3d 618, 622, 729

N.F.2d 449 (8th Dist, 1999). "R.C. 2953.32(A) precludes a final discharge from conviction until

defendant's [misdemeanor] sentence, including the payment of any fine imposed has been

completed for one year. The intent of the statute is clear; a final discharge from conviction
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means a release from all obligations imposed and not just a release from confinement." Br-azcn,

1983 WL 5542, * 1. See also State v. Wagner, 12th Dist. Clerrnont No. CA93-01-003, 1993tUL

192915 (June 7, 1993) (when sentence reversed on appeal, final discharge under R.C. 2953.32

occurs upon resentencing). Aecordingly, a defendant/applicant is not finally discharged until all

ofthe sentencing conditions imposed by the court are fulfilled and the waiting period met.

Braun, 1983 Vk'L 5542, *1.

In this case, when the defezidant/applicant fil.ed herapplication,, she had not been finatly

discharged from her conviction, because she still owed court-ordered restitution. See, e.g.,

l,Vhite, 165 Ohio App.3d 288, 290, T7; TT"ainn,right, 75 Ohio App.3d at 795; Ifoover, 2013-Ohio-

3337, ¶7. Because she had not completed all of the conditions of her sentence and complied with

the applicable waiting period, she had not obtained a final discharge froin her conviction under

R.C. 2953.32, WaintiE^Yiglzt, 75 Ohio App.3dat 795, citing Brcttan, 1983 WL 5542, and she was

therefore not eligible to seal the record of her conviction. The trial court therefore erred when it

nlodified her sentence and granted her application to seal this conviction.

Also, the deiendant could not properly challenge the propriety of the restitution order in

the proceedings on her application to seal her conviction, because expungement is a collateral

civil proceeding. Slate v. Bissantz, 30 Ohio St.3d 120, 507 N.E.2d 1117 (1987). As a result, tlae

trial court could not modify the restitution order at the hearing on the defendant's application to

seal. State v. Sheridan, 8th Dist. Cuyahoga Nos. 74220, 74241, 1998 WL 741917, * 1-2 (Oct. 22,

1998) (trial coLirt erred in vacating restitution order nunc pro tunc, modifying sentence at hearing

on expungement application). "[A]n application to seal a record of conviction is a separate

remedy, completely apart from the criminal action, and is sought after the criminal proceedings

have concluded." State v. LaSalle, 96 Ohio St.3d 178, 2002-Ohio-4009, 772>tT.F.2d 1172.
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"[TJhere is a serious question regarding whether the trial court has the authority to modify the

restitution order" at a hearing conducted on a defendant's application to seal a conviction. Black,

2012-Ohio-6029, ¶7, n.1. Any challenge to the propriety of the court-ordered restitution was not

properly raised in this collateral proceeding. This is particularly true here because the defendant

had agreed to the restitution order imposed by the trial court, she never filed an appeal from the

sentencing decision and the restitution was validly imposed. Modifying the judgment of

conviction in this collateral proceeding was erroneous.

In the appellate court, the defendant claimed that her discharge fror.n probation

constituted a final discharge under R.C. 2953.32(A)(1) (Appeals Rec. 17, p. 6), but this claim

lacked merit both as a matter of fact and as a matter of law. Here the defendant admitted that she

had not paid all of the court-ordered restitution (Tr. 3, 4), which she had agreed to pay as part of

her plea bargain. At the hearing on her application to seal, she stated that after she was "off

probation" and sent paperwork that her probation was discharged, she continued to make

payments to the probation office. (Tr. 3) T'he trial court also stated that she had a responsibility

to take care of the obligation. (Tr. 6)

It is well established that a defendant's discharge from probation does not constitute a

final discharge under R.C. 2953.32(A)(1), because a final discharge under R.C. 2953.32(11}(1)

requires that the defendant complete all of the conditions of the sentence imposed. In

Wainwriglzt, 1991 WL 64303, the court of appeals found that the defendant had not received a

final diseharge under R.C. 2953.32(A)(1) when her probation period had expired but she had not

paid all of the court-ordered restitution. "`[T]he intent of the statute is clear; a final discharge

from conviction means a release from all obligations imposed and not just a release from

confinement.'"' Icl. at *2, quoting Braun, 1983 WL 5542. See also City of Willotvick v.
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Layzgfoi•ci', 15 Ohio App.3d 33, ^472 ^1.E.2d 387 (1 lth Dist, 1984) (no final discharge under R.C.

2953.32 where defendant successfully completed probation and paid fine but failed to serve 12-

day jail sentence); Wallace, 2001 WL 1557523; * 1(reversing trial court's decision to grant

application to seal conviction where defendazlt was discharged without paying restitution as

contrary to precedent stating no final discharge until all fines and.restitution paid); .tLleKennel,,

2001 ViTt, 587493 (no final discharge under R.C. 2953.32 where probation period ended without

payment of restitution). "Probation is a serttencing condition, similar to a fine or restitution. An

applicant is not entitled to seal his conviction records until all of the sentencing conditions

imposed by the court are fulfilled, * * * In the case sub jiiclice the sentencing conditions were

probation and restittition; the restitution had not been fulfilled." Waitzivright, 75 Ohio App.3d at

795 (citation omitted). Thus, Wainwright's conviction could not be sealed. Id. at 794-795.

Accordingly, the defendant's unsupported claim that her discharge from probation constituted a

final discharge t ►nder R.C. 2953.32(A)(l) lacked merit. Because the trial. court erred when it

modified the defendant's sentence and granted her application to seal, the appellate court should

have reversed the trial court's decision.

D.

The Tenth District compounded the trial court's error by engaging in an analysis

regarding the availability of other possible civil remedies and the restitution recipient's status as

an insurance company. The court of appeals relied upon the fact that the trial court originally

ordered the defendant to pay restitution to insurers as somehow dispositive of the issue before

the court regarding Nvhether the defendant had obtained a final discharge for ptirposes of R.C.

2953.32(A). As a result, the appellate court determined that the certified conflict was limited to

the issue of final discharge when the defendant is ordered to pay restittttion to a third-party
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insurance company. The appellate court's reliance upon the identity of the recipients of the

outstanding restitution as dispositive of the issue regarding a defendant's eligibility to seal a

conviction was misplaced for several reasons.

First, the identity of the recipients of the court-ordered restitution is irrelevant to

resolving tlle question before the court, which was vvhether the defendant/applicant has obtained

a final discharge from her conviction under R.C. 2953.32(A)(1). The trial court imposed the

jointly recommended sentence and the defendant did not appeal. Nearly ten years after her

conviction, she filed the instant application to seal her conviction. At the hearing on her

application, she admitted that she did not complete all of the sentencing conditions imposed. (T.

3, 4) The appellate court's reliance upon the fact that the trial court originally ordered the

defendant to pay restitution to insurance companies is a non sequitur to the issue of whether the

defendant had failed to complete all of the conditions of her sentence. Whether the defendant

had .failed to fulfill all of the conditions of the sentence imposed and received a final discharge

from her conviction under R.C. 2953.32 was definitively established by her admission that she

had not paid all of the court-ordered restitu-"tion. (T. 3, 4) See Plainwf°ight, 75 C)hio App,3d at

795, citing I3i-aun, 1983 WL 5542; Hoover, 2013-Ohio-3337, 1-7. The appellate court's reliance

upon the identity of the recipients of the properly imposed court-ordered restitution as dispositive

of the issue in this case cannot withstand scrutiny.

Additionally, the appellate court's analysis that an insurer can utilize other potential civil

remedies to recover from an injury resulting from the defendant's unlatuful conduct is flawed.

An insurer (or other injured entity) will be unable to access any official records sealed pursuant

to R.C. 2953.32 et seq., to pursue possible civil remedies, making proof of a valid claini likely

impossible. And here the trial court modified a validly imposed restitution order nearly ten years
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after it had been journalized. The appellate court's reliance upon an insurer's ability to pursue

other possible remedies against a criminal defendant after a conviction has been sealed almost

ten years after she committed the offense lacks merit.

Also requiring an injured entity to pursue possible civil remedies against a criminal

defendant contravenes the purposes underlying community control. When a trial court orders a

defendant to serve a period of comxnunity control instead of a prison term, the court may impose

any conditions upon the defendant that it deems appropriate, provided those conditions are not

overbroad and they "reasonably relate to the goals of community control: rehabilitation,

administering justice, and ensuring good behavior." State v. Stewcrrt, 10th Dist. Franklin No.

04AI'-761, 2005-O11io-987, ^7; State v. C'ontivczy, 10th Dist. Franklin No. 03AP-585, 2004-nhio-

1222, '^^34-35. "`Clearly, a trial court in pursuit of justice could seek restitution for the victim of

criminal activity."' State v. Donizelly, 109 Ohio App.3d 604, 607, 672 N.E.2d 1034 (9th Dist.

1996). And the defendant has the option of complying with the terms of her coznmunity control

or serving a ternri. of incarceration. Id. at 608. "Restitution is an integral part of an offender's

sentence, not only as punishment, but for rehabilitation as well." itlcKenney, 2001 WL 587493,

at *2.

The criminal justice system is not operated primarily for the benefit of the
victims, but for the benefit of society as a whole. Thus, it is concerned not only
widi punishing the offender, but also with rehabilitating him. Although restitution
does resemble a judgmentfor the bene-tit of the victim, the context in which it is
imposed undermines that conclusion. * * * Unlike an obligation which arises out
of contractual or statutory or common law duty, here the obligation is rooted in
the traditional responsibility of a state to protect its citizens by enforcing its
criminal statutes and to rehabilitate an offender by imposing a criminal sanction
intended for that purpose. Id., quoting Kelly v. Robinson, 479 U.S. 36, 107 S.Ct.
353, 93 L.Ed.2d 216 (1986) (ellipse in original).

A valid restitution order therefore serves both punitive and rehabilitative interests. Here the trial

cotart's decision to modify the validly imposed restitution order, then order the conviction sealed

12



years after the offense, and the appellate court's affirmance of that decision based on non-

existent civil remedies, niust be rejected.

Furthermore, permitting a court to vacate a valid final judgment years later in a collateral

proceeding disserves the orderly administration of justice, which contemplates litigants who

properly and timely present claims and defenses. Instead of requiring that a litigant object to and

appeal from a trial court's valid final judgment, the lower court's decision authorizes a litigant to

file a collateral action years later and obtain a modification of a court's valid prior judgment.

The appellate court's decision also creates law that takes away any incentive for a criminal

defendant to pay full restitution to those harmed by her criminal conduct. Pettis. 133 Ohio

App.3d at 621. Instead, a defendant can enter a plea bargain, with no intention of ever fulfilling

the terms of that agreement, id., and then years later in a collateral proceeding seal all of the

official records related to the conviction. The lower court's decision disserves these important

interests.

In sum, the appellatecourt's analysis relying on the identity of the recipients of the court-

ordered restitution as somehow dispositive to determining whether the defendant had received a

final discharge rmder R.C. 2953.32(A)(1) is flawed and cannot withstand scrutiny. In this case,

because the defendant adrnittedly failed to complete all of the conditions of her sentence,

i_ncludirlg payment of all of the court-ordered restitution, she was ineligible to seal her

conviction, regardless of the identity of the recipients of the restitution.

E.

The defendant agreed to pay restitution to insurers as part of her plea bargain, and she

admitted that she still owed restitution at the hearing on her application to seal her conviction.

When, as here, the applicant admits that she has not paid all of the court-ordered restitution, that

13



failure to fulfill all of the conditions of the sentence imposed by the court renders her ineligible

to seal her criminal conviction, under R.C. 2953.32(A)(1). See Mainivright, 75 Ohio App>3d at

795, citing Braun, 1983 WL 5542; Iloover°, 2013-Ohio-3337,. ¶7.

The appellate court's deci.sion contravened its own precedent, and conflicted with a Iong

line of cases from the Eighth Appellate District, holding that a defendant cannot be considered to

have been firially discharged from a criminal conviction until she completes all of the conditions

of the sentence imposed. See YI'ainwd°ight, 75 Ohio App.3d 793; Wallace, 2001 WL 1557523,

* 1; WainM^T ight, 1991 WL 64303; Braun, 1983 WL 5542, * 1; Pettis, 133 Ohio App.3d at 622;

see also White;165 Ohio App.3d 288,. ¶7; Jordan, 2007-Ohio-6383; Hopson, 2012-Ohio-4509.

¶5; B'lack, 2012-Ohio-6029, ¶6; Hoover°, 2013-Ohio-3337, ¶7. These cases, which interpret

"final discharge" in R.C. 2953.32(A)(1), to require that the defendant complete all of the

conditions of the sentence imposed, not just a jail or prison term, and specifically require

payment of all of the court-ordered fines and restitutiori, and compliance with the statutory

waiting period before seeking to seal a criminal conviction, are persuasive.

Finally, subsequent to thedecisioil in this case, the Tenth District Court of Appeals

reiterated its rule that an applicant under R.C. 2953.32(A) must pay all of the court-ordered

restitution before sealing a conviction. Hoover, 2013-0hio-3337, at ¶7. In Hoover; the Tenth

District stated: "this court and others have repeatedly held that final discharge under [R.C.

2953.32] does not occur until court-ordered restitution has been satisfied." Hoover•, at ¶7. The

panel decision in this case constituted a significant break with the court's own precedent,

conflicted with the established analyses in the Eiglith Appellate District, was unpersuasive, and

must be rejected.

F.
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In the case at bar, the defendant/applicant filed an application to seal her conviction

before she had itilfilled all of the conditions of thesentence imposed, as she admitted at the

hearing held on her application to seal. (Tr. 3, 4) As a result, she has not received afinal

discharge under R.C. 2953.32(A)(1), and she was ineligible to seal this crinlizzal conviction. I'he

trial court erred when it granted her application, as did the appellate court when it affirmed the

trial court's decision, and that decision must be reversed.

15



CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court reverse the

judgment of the Tenth District Court of Appeals affirming the trial court's decision to grant the

defendant's application to seal her criminal conviction, when she had not been finally discharged

from her conviction and was therefore ineligible to seal the record of this case.'

Respectfully submitted,

RON O'BRIEN 0017245
Prosecuting Attorney

Barbara A. Farnbacher 0036862
Assistant Prosecuting Attorney
373 South I-Iigh Street, 13t" Floor
Columbus, Ohio 43215
614-525-3555
bafarnba@franklincounlyohio.gov

CER-TIrICATE OF SERVICE

This is to certify that a copy of the foregoing was mailed via regular U.S. Mail, postage

pre-paid, this day, October _, 2013, to E. KELLY MIHOCIK, 250 East Broad Street, Suite

1400, Columbus, Ohio 43215; Counsel for Defendant-Appellant.

Barbara A. Farnbacher 0036862
Assistant Prosecuting Attorney

i lf this Court sua sponte contemplates a decision upon an issue not briefed, the State respectfully
requests notice of that intention and requests an opportunity to brief the issue before this Court
makes its decision. Willer Chevrolet v. YVillaughby I7ills, 38 Ohio St.2d 298, 301 & n. 3, 313
N.E.2d 400 (1974); State v. 1981 Dotige Rain T/an, 36 Ohio St.3d 168, 170, 522 N.E.2d 524 (1988).
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[Cite as State v. Aguirre, 2013-®hio-768.1
IN THE COURT OF APPEALS OF OHIO

State of Ohio,

V.

TENTH APPELLATE DISTRICT

Plaintiff-Appellant, . No. 12AP-415

(C.P.C.1Vo. 12EP-ol-26)

Sharlene K. Aguirre,

Defendant-Appellee.

(REGULAR CALENDAR)

DECISION

Rendered on March 5, 2013

Ron O'Brien, Prosecuting Attorney, Barbara A. Farnbacher
andBranden J. Albaugh, for appellant.

T'imothg Young, Ohio Public Defender, and Jason A.1Ylacke,
for appellee.

.APPEAL*frorn the Franltlin County Court of Common Pleas

1VIcCORMAC, J.
{¶ 1} The State of Ohio, plaintdfiF appellant, is appealing the judgment of the

Frankli.n. County. Cou.rt of Common Pleas sealing the record of defendant's conviction in

criminal case No. oa.CR: 7203 (commonly known as expungement of her record).

{12) Appellant's assignment of error and issue presented for review reads as

follows:
THE TRIAL COURT ERRED WHEN IT GRANTED THE
DEFENDANT'S PREMATURELY FILED APPLICATION
FOR EXPUNGENiENT.

{¶ 3} On May 22, 2002, defendant-appellee entered a guilty plea to a single count

of theft, a fourth-degree felony. The parties jointly recommended a term of community

control. On July 9, 2002, the trial court imposed a five-year period of community control

including, axnong other conditions, the provision that appellee pay $2,000 in restitution
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to Economy Enterprises and the balance of $32,562..47 restitution to two third-party

insurance companies through the probation department and to pay court costs.

{¶ 4) On January 12, 2012, appellee filed an application for expungement of the

conviction. On Eebruary 17, 2012, appellant filed ari objection to the application. The

basis of the appellant's objection was that appellee had not fuIly satisfied her obligation to

pay restitution and court costs and that her application was therefore premature.

Appellee acknowledged that she had not completed payment of the court-ordered

restitution to the two third-party insurance companies.

{¶ 5} The trial court held a hearing and found that appellee had completed

payment of all of the conditions of the community control order, -but that she had not

completed payment of the third-party ordered restitution, finding that. the balance

remaining for that restitution was $14,152 out of the original amount of $32,562.47. The

trial court found that appellee's application for expungement should be granted since

more than three years had passed since appellee had completed all of the -provisions of

community control. The trial court found that the third-party payments ordered to the

insurance companies should not be a bar to expungement since the court had completely

released appellee from any obligations under the community control provisions other

than completion of the two third-party restitution orders made to liability insurance

companies.
(16) Appellant argues that all obligations mizstbe talten care of before there is an

eligibility to expunge the record, and that, even though appellee had completed all

obligations owed to the state, she still owed money to the fih.ird-party insurers who

obta,ined their claims by subrogation. Appellant argues that appellee must pay off the

balance of the $32,561 although appellee had commendably paid about 6o percent or

%g,ooo of that amount, despite that probably, at least in part, due to her criminal record

and inability :to secure employment that would be as remunerative. To summarize,

appellant asserts that appellee must pay off the balance, wait at least three more years

without having problems before filing her motion for expungement.

(171 The sentencing court, as part of the community control sanctions, ordered a

$2,ooo payment to Economy Enterprises (which was quickly paid, for direct expenses).

The 'court ordered the balance of the $32,562.47 to be paid as soon as possible to two

third-third party insurance companies.
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{¶ 8) The court considered appellant's present and future ability to pay a fine

and/or financial sanctions and ordered that appellee pay only court costs.

{¶ 9} Community control sanctions provide that "[f]ulfilling the conditions of a

community control sanction does not relieve the offender of a duty to make restitution

under section 2929.28 of the Revised Code." R.C. 2929.25(E).

{¶ 10) When we examine R.C. 2929.28, It refers to misdemeanors, but obviously is

intended to apply to anyone, including appellee, who has completed community control

with restitution obligations still owed. The amounts due have been determined, the entity

entitled to restitution obtains 'a judgment and is entitled to the entire range of options for

execution of the judgment. The entity seelang restitution may be, among others, the

victim or private provider. Some public assistance is offered at a fee for these who may

need it (at the cost bf tliejudgment debtor).

{¶ 11) R.C. 2929.28 is silent about expungement. When the appellee has

performed all conditions of community control and is released from all that control but

still owes restitution, may expungement apply? That is the issue we must decide.

{¶ 12} The statutory provisions governing conviction expungement are remedial in

nafia.re and must be liberally construed to promote those purposes. State v: Boddie, x7o

Ohio App<3d 590, 2oo7-®hio-526 (8th Dist). As stated in State v. Wilson, ioth Dist. No.

o6AP-io6o, 2007-Ohio-8z:L, an appellate court reviews a trial court's decision on an

application to seal a record for an abuse of discretion.

{¶ 131 The standard to be applied in an expungement case is: "[t]he court must

weigh the interest of the public's need to know as against the individual's interest in

having the record sealed, and must liberally consti:ue the statute so as to promote the

legislative purpose of allowing expungements." State v. Hilbert, 145 Ohio App.3d 824,

827 (8th Dist.2001). It is noted that the original expungement provisions have been

amended to provide more liberal relief for expungement; i.e., changing the original

position of only one misdemeanor, with certain exceptions, to two misdemeanors, and

allowing expungement of certain types of felony convictions, one of which is the fourth-

degree felony conviction of appellee.

{¶ 14} The trial court informed appellee at the time he granted the application for

expungement that she remained in debt to these companies and that collection by them

would be a matter between her and the insurance companies and that it was something
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that should be paid. Essentially, the same remedies the creditor now has for collection of

unpaid restitution was available under R.C. 2929.28.

{¶ 151 Appellant argues that the trial court, in essence, amended the community

control provision concerning restitution by excepting a restitution provision from the

requirement that appellee comply with alI provisions of the community control doctrine.

{¶ 16) We do not believe that to be the case. We believe that the trial court

interpreted the community control provision as it now exists to place victims and private

parties into a state judgment collection agency if they need or choose this remedy. They

can also use private remedies if they choose.

{¶ 171 We believe that denying expungement is a continued punishment, with no

benefit to a victim or private payer who is owed restitution. The entity who is "owed has

the best of both worlds. The judgment debtor can be more likely to obtain a better job and

more likely to have the means to pay the restitution, and the state will provide collection

help.

{I 18) The Supreme Court of Ohio, in Barker v. State, 62 Ohio St.2d 35 (ig8o),

determined R.C. 2953•31 et seq. expungement statutes to, be remedial in nature and

subject to liberal construction as mandated by R.C. x.n. The liberal trend has increased

since that time, apparently in a manner that best serves the needs of society. We would

also note that insurance companies are also entitled to use the mandated collection

procedures.
{119} Appellant's assignment of error is overruled, and the judgment of the

Franklin County Court of Common Pleas is affirmed.
Judgment affirmed.

BRYANT and T'YACK, JJ., concur.

McCORRMAC, J., retired, of the Tenth Appellate District,
assigned to 'aotive duty under authority of Ohio Constitution,
Article IV, Section b(C). -
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICI`

State of Ohio,

Plaintiff-Appellant,

v. No. x2AP-416
(12EP01-26)

Sharlene Aguirre,
(REGULAR CALENDAR)

Defendant-Appellee.

MEMORANDUM DECISION

Rendered on May 2, 2013

►
Ron C3`Brien,. Prosecuting Attorney, and Barbara A.
Farnbacher, for appellant.

Timotlzy Young, Ohio Public Defender, and Jason A.1Vlacke,
for appellee.

ON MOTION TO CERTIFY A CONFI,ICT

McCORMAC, J.

{¶ 1} Pursuant to A1zp.R. 25, plaintiff-appellant, State of Ohio, moves this court

for an order certifying a conflict between our decision in State v. Aguirre, ioth Dist. No.

12AP-416, 2o13-Ohio-768, and the decisions rendered by the Eighth District Court of

Appeals in State v. Wainwrighf, 8th Dist. No. 60491 (Apr. 25, xggi), State u.

Wainwright, 75 C7hio App.3d 793 (8th Dist.x9gi), State U. Pettis, 133 Ohio App.3d 618,

622 (8th Dist.x999)a and State v. McKenney, 8th Dist. No. 79033 (1vlay 31, 2001).

Defendant-appellee, Sharlene Aguirre, has Med a response to the state's motion.

{¶ 2} Ohio Constitution, Article IV, Section 3(B)(4), governs motions seekYn.g an

order to certify a conflict and provides as follows.

A-014



No. 12AP-415

Whenever the judges of a court of appeals find that a
judgment upon which they have agreed is in conflict with the
judgment pronounced upon the same question by any other
court of appeals of the state, the judges•shall certify the record
of the case to the supreme court for review and final
determination.

2

11 3} In Mitelock v. GiIbdne Bldg. Co., 66 Ohio St.3d 594, 596 (1993), the

Supreme Court of Ohio held that "[p]ursuant to Section 3(B)(4), Article IV of th'e Ohio

Constitution and S.Ct.Prac.R. III, there must be an actual conflict between appellate

judicial districts on a rule of law before certification of a case to the Supreme Court for

review and final determination is proper." Id. at paragraph one of the syllabus. The court

articulated the standard to be applied by an appellate court in deciding a motion to

certify:
[A]t least three conditions must be met before and during the
cer df°i.cation of a case to this court pursuant to Section 3(B)(4),
Article IV of the Ohio Consttitution. First, the certifying court
must find that its judgment is in conflict with the judgment of
a court of appeals of another district and the asserted conflict
must be "upon the same question." Second, the alleged
coiifiict must be on a rule of law-not facts. Third, the journal

► entry or opinion of the certify°sng court must dearly set forth
that rule of law which the certifying court contends is in
conflict with the judgment on the same question by other
district courts of appeals.

(Emphasis sic.) .Xd. at 596.

114.1 , The background of this case is fully set forth in this court's decision, and we

will not reiterate it here. This court held that the trial court did not abuse its discretion. in

granting appellee's application to seal the record of her conviction, despite her admitted

failure to pay all of the court-ordered restitution to the third-party insurers. In so

holding, we specifically noted that insurance companies are entitled to use mandated

collection procedures. Aguirre at 118. We thus implicitly distinguished this case from

others where court-ordered restitution was owed to entities other than insurance

companies.

€15} Our holding in Aguirre thus conflicts with only the McKenney case from the

Eighth District, as that is the only case that expressly involved court-ordered restitution to
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an insurance company. As the other cases cited by the state appear to involve eoui-t-

ordered restitutioi1 to entities other than thzrd-party insurance companies, they are

factuaBy distinguishable and thus were not decided "upon the saine question."

{T 6} Because the judganent rendered in Aguirre is in conflict with the judgment

of tl-ie Eightll District Coui°t of Appeals in MclCenney, we hereby grant the state's motion

and certify the record of this case to the Supreme Court of Ohio, pursuant to Ohio

Constitution, Article IV, Section 3(B)(4), for review and final determination upon the

following issue;
`VVhether an offender's record of conviction may be sealed
when the offender still owes court-ordered restitution to a
third-party insurance company,

Motipn to certify a conflictIict granted.

BRYANT and TYACK, JJ., concur.

McCORMAC, J., retired, formerly of the Tenth Appellate
District, assigned to active duty under the authority of Ohio
Constitution, .A.rticle IV, Sectiozi 6(C).
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[N THE:rC.r^T OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
Z^IJ^ Pit? j ? CRIMINAL DIVISION

^TATE OF""OI, A, J' 58 , SEALING CASE NO. 12EP-26
i_:...PlQWtiiTfO(jR rs

CItIMINAI, CASE NO 01CR-7203
Vs• . JUDGE REECE

Sharlene Aguirre

Defendant,

ENTRY SEALING RECORD OF CONVICTION PURSUANT TO R.C. 2953.32

In accordance with Section 2953.32, Ohio Revised Code, the Court finds that there are no
criminal proceedings pending against the applicant, Sharlene Aguirre, and that the sealing of
the record of the applicant's CONVICTION, in Criminal Case number O1CR-7203 is consistent
with the public interest.

It is therefore ORDERED that all official records pertaining to the applicant's conviction in Case
number O1CR-7203, be sealed and, except as provided in R.C. 2953.32(F), all index references
be deleted. This order does not exempt from use records and work product in this case in any
civil litigation arising out of, or related to, the facts in this case, and such records and work
product will be available for inspection and use for such purposes if necessary.

With the exceptions noted above, it is FURTHER ORDERED that no officer or employee of
the State, or political subdivision thereof, except as authorized by Division (D), (E) and (G) of
Section 2953.32 of the Ohio Revised Code, shall release, disseminate, or make available for any
purpose involving employment, bonding, licensing, or education to any person or to any
department agency, or other instrumentality of the State, or any political subdivision thereof, any
information or other data concerning the: arrest, complaint, indictment, dismissal, nolle, motion
hearings, trial, adjudication or correctional supervision associated with Criminal Case
O1CR-7203.

For purposes of identification, the following information is provided for the arresting agency and
any custodians of arrest and adjudication data:

APPLICANTS FULL NAME: Sharlene Aguirre
ADDRESS: 451 Darbyhurst Rd.
CITY: Columbus STATE: OH ZIP: 43228
SEX: Female RACE: White DATE OF BIRTH; 07/0111956 SSN:
CHARGE: Theft(F4)

DATE OF AF
ARRESTING
MUNICIPAL
OHIO B.C.I. I
F.B.I.:
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2953.32 Sealing of conviction record or bail forfeiture record.

(A)

(1) Except as provided in section 2953.61 of the Revised Code, an eligible offender may apply to the

sentencing court if convlcted In this state, or to a court of common pleas if convicted In another state
or In a federal court, for the sealing of the conviction record. Application may be made at the

expiration of three years after the offender's final discharge if convicted of a felony, or at the

expiration of one year after the offender's final discharge if convicted of a misdemeanor.

(2) Any person who has been arrested for any misdemeanor offense and who has effected a baii

forfeiture may apply to the court in which the misdemeanor criminal case was pending when baii was
forfeited for the sealing of the record of the case. Except as provided In section 2. 5.9 3.61 of the Revised
Code, the application may be filed at any time after the expiration of one year from the date on which

the bail forfeiture was entered upon the minutes of the court or the journal, whichever entry occurs
first.

(B) Upon the filing of an application under this section, the court shall set a date for a hearing and

shall notify the prosecutor for the case of the hearing on the application. The prosecutor may object to

the granting of the application by filing an objection with the court prior to the date set for the hearing,

The prosecutor shall specify in the objection the reasons for believing a denial of the application is

justified. The court shall direct Its regular probation officer, a state probation officer, or the department

of probation of the county In which the applicant resides to make inquiries and written reports as the

court requires concerning the applicant. If the applicant was convicted of or pleaded guilty to a

violation of division (A)(2) or (B) of section 2919.21 of the Revised Code, the probation officer or

county department of probation that the court directed to make Inquiries concerning the applicant shall

contact the child support enforcement agency enforcing the appiicant's obligations under the child

support order to inquire about the offender's compliance with the child support order.

(C)

(1) The court shall do each of the following:

(a) Determine whether the applicant is an eligible offender or whether the forfeiture of bail was agreed

to by the applicant and the prosecutor in the Gase. If the applicant applies as an eligible offender

pursuant to division (A)(1) of this section and has two or three convictions that result from the same

indictment, Information, or complaint, from the same plea of guilty, or from the same official

proceeding, and result from related criminal acts that were committed within a three-month period but

do not result from the same act or from offenses committed at the same time, in making its

determination under this division, the court initially shall determine whether It Is not In the public

Interest for the two or three convictions to be counted as one conviction. If the court determines that it

is not in the public interest for the two or three convictions to be counted as one conviction, the court
shall determine that the applicant is not an eligible offender; if the court does not make that

determination, the court shall determine that the offender Is an eligible offender.

(b) Determine whether criminal proceedings are pending against the applicant;

(c) If the applicant is an eligible offender who appiies pursuant to division (A)(1) of this section,

determine whether the applicant has been rehabilitated to the satisfaction of the court;
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(d) If the prosecutor has filed an objection In accordance with division (B) of this section, consider the
reasons against granting the application specified by the prosecutor in the objection;

(e) Weigh the interests of the applicant In having the records pertaining to the applicant's conviction

seafed against the legitimate needs, If any, of the government to maintain those records.

(2) If the court determines, after complying with division (C)(1) of this section, that the applicant is an

eligible offender or the subject of a bail forfeiture, that no criminal proceeding is pending against the

applicant, and that the Interests of the applicant in having the records pertaining to the applicant's

conviction or bail forfeiture sealed are not outweighed by any legitimate governmental needs to

maintain those records, and that the rehabilitation of an applicant who is an eligible offender applying

pursuant to division (A)(1) of this section has been attained to the satisfaction of the court, the court,

except as provided in divisions (G) and (H) of this section, shall order all official records pertaining to

the case sealed and, except as provided in division (F) of this section, all index references to the case

deleted and, in the case of bail forfeitures, shall dismiss the charges in the case. The proceedings in

the case shall be considered not to have occurred and the conviction or bail forfeiture of the person

who ts the subject of the proceedings shall be sealed, except that upon conviction of a subsequent

offense, the sealed record of prior conviction or bail forfeiture may be considered by the court In

determining the sentence or other appropriate disposition, including the relief provided for in sections
2953.31 to 2953.33 of the Revised Code.

(3) Upon the Flling of an application under this section, the applicant, unless indigent, shall pay a fee of

fifty dollars. The court shall pay thirty dollars of the fee into the state treasury. It shall pay twenty

dollars of the fee into the county general revenue fund if the sealed conviction or bail forfeiture was

pursuant to a state statute, or into the general revenue fund of the municipal corporation invoived If

the sealed conviction or bail forfeiture was pursuant to a municipal ordinance.

(D) Inspection of the sealed records included in the order may be made only by the following persons
or for the following purposes:

(1) By a law enforcement officer or prosecutor, or the assistants of either, to determine whether the
nature and character of the offense with which a person is to be charged would be affected by virtue of
the person's previously having been convicted of a crime;

(2) By the parole or probation officer of the person who is the subject of the records, for the exclusive
use of the officer in supervising the person while on parole or under a community control sanction or a
post-release control sanction, and in making inquiries and written reports as requested by the court or
adult parole authority;

(3) Upon application by the person who is the subject of the records, by the persons named in the
application;

(4) By a law enforcement officer who was involved in the case, for use In the officer's defense of a civil
action arising out of the officer's involvement in that case;

(5) By a prosecuting attorney or the prosecuting attorney's assistants, to determine a defendant's

eligibility to enter a pre-trial diversion program established pursuant to section 2935.36 of the Revised
Code;

(6) By any law enforcement agency or any authorized employee of a law enforcement agency or by the
department of rehabilitation and correction as part of a background investigation of a person who
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applies for employment with the agency as a law enforcement officer or with the department as a
corrections officer;

(7) By any law enforcement agency or any authorized employee of a law enforcement agency, for the

purposes set forth in, and in the manner provided in, section 2953,32 of the Revised Code;

(8) By the bureau of criminal identification and Investigation or any authorized employee of the bureau

for the purpose of providing information to a board or person pursuant to division (F) or (G) of section

109.57 of the Revised Code;

(9) By the bureau of criminal identification and investigation or any authorized employee of the bureau
for the purpose of performing a criminal history records check on a person to whom a certificate as
prescribed in section 109.77 of the Revised Code is to be awarded;

(10) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of conducting a criminal records check of an individual pursuant to division (B)
of section 109.572 of the Revised Code that was requested pursuant to any of the sections identified in
division (6)(1) of that section;

(11) By the bureau of criminal identification and investigation, an authorized employee of the bureau,

a sheriff, or an authorized employee of a sheriff In connection with a criminal records check described

in section 311.41 of the Revised Code;

(12) By the attorney general or an authorized employee of the attorney general or a court for purposes
of determining a person's classification pursuant to Chapter 2950. of the Revised Code.

When the nature and character of the offense with which a person is to be charged would be affected
by the information, It may be used for the purpose of charging the person with an offense.

(E) In any criminal proceeding, proof of any otherwise admissible prior conviction may be introduced

and proved, notwithstanding the fact that for any such prior conviction an order of sealing previously
was issued pursuant to sections 2953.31 to 2953.35 of the Revised Code.

(F) The person or governmental agency, office, or department that maintains sealed records pertaining
to convictions or baii forfeitures that have been sealed pursuant to this section may maintain a manual
or computerized Index to the seated records. The index shall contain only the name of, and
alphanumeric Identifiers that relate to, the persons who are the subject of the sealed records, the word
"sealed," and the name of the person, agency, office, or department that has custody of the sealed
records, and shall not contain the name of the crime committed. The index shall be made available by
the person who has custody of the sealed records only for the purposes set forth In divisions (C), (D),
and (E) of thissection.

(G) Notwithstanding any provision of this section or section 2953.33 of the Revised Code that requires

otherwise, a board of education of a city, local, exempted village, or joint vocational school district that
maintains records of an individual who has been permanently excluded under sections -33_Q 21 and

33 13.662 of the Revised Code Is permitted to maintain records regarding a conviction that was used as

the basis for the individual's permanent exclusion, regardless of a court order to seal the record. An

order issued under this section to seal the record of a conviction does not revoke the adjudication

order of the superintendent of public instruction to permanently exclude the individual who is the

subject of the sealing order. An order Issued under this section to seal the record of a conviction of an

individuai may be presented to a district superintendent as evidence to support the contention that the
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superintendent should recommend that the permanent exclusion of the Individual who is the subject of

the sealing order be revoked. Except as otherwise authorized by this division and sections 3301.121
and 3313.662 of the Revised Code, any school employee in possession of or having access to the

sealed conviction records of an individual that were the basis of a permanent exclusion of the
individuai is subject to section 2953. 35 of the Revised Code.

(H) For purposes of sections 2953.31 to 2 953.36 of the Revised Code, DNA records collected In the
DNA database and fingerprints filed for record by the superintendent of the bureau of criminal
Identification and investigation shall not be sealed unless the superintendent receives a certified copy
of a final court order establishing that the offender's conviction has been overturned. For purposes of
this section, a court order is not "final" if time remains for an appeal or application for discretionary
review with respect to the order.

Amended by 129th General AssemblyFile No.131,SB 337, §1, eff. 9/28/2012.

Amended by 128th General AssemblyFile No.30,SB 77, §1, eff. 7/6/2010.

Effective Date: 04-08-2004; 2007 SB10 07-01-2007; 2007 HB104 03-24-2008; 2008 HB195 09-
30-2008

Related Legislative Provision: See 129th General AssemblyFrle No. 127,HB 487, §610.10.
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