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I. TFIIS IS NOT A CASE OF PUBLIC OR GREAT GENERAL INTER>N;ST

Ti-ia1 courts in Ohio are cot3imonly called upon to exercise their discretion and determine

whether docunients or inforrnation sought to be discovered in civil actions are, in fact,

diseoverable. Upon doing so, they are guided by long-established principles of law; pi-inciples

frequently invoked by tllis Court and f"Jhio'sinterrnediate appellate courts: ".It is unquestioned

that `courts have broad discretion over discovery nlatters."' State ex rel. !I%Icrsorr tis. .Bw°nsicle, 117

Ohio St.3d 1, 2007-Ohio-6754, at'j 11. "'I'he terrri `abuse of discretion' connotesinore than an

error of law orjudgment; it irnplies that the court's attitude is unreasonable, arbitrary, or

uneonscionable.' 13lakernore v. Blakemore, 5 Ohio St.3d 217, 219 (1983) (citatioi5s oinitted).

In this case;.Appellee Clinica[ "T'eohnology, Inc, ("GIT") requested that Appellal-it

Neuro"Therni, Ine. (`NeuroT'herm'') produce to it in discovery a document referred to by

NeuroThenn as the "Verrilli 'Iimeline." NeuroTherni objected, claiining that it constituted

``attorneywork product." CTI moved to cornpel discovery and Neuro7'hermrnoved for a

protective order. The trial court rev iewed both inotions and the materials accompanying them, as

well asthe "Verrilli Timeline" itself, ,vhich NeuroThermtiled under seal for in ccrn2er^a

iilspection, and then granted CTI's rnotion and denied NeuroThern-i's. ,Veuro'I'hern-i appealed to

fi:heEighth District Court of Appeals, assigning a singleassiQ-njnent of er-ror: the trial court

abused its discretion by denying neuro"I'herni's rnotion for a protective ordel- and grantiii- CTI's

motion to compel. Clinical TeclznologV, Irtc, v. iVe72roTher°m, rnc. ("Clihicul "), 8thDist.

Cuyahoga No. 99745, 20 J.3-C?hio-3739. 4( 4. Following briefing and oral argument, the appeals

court unanimously a.ffirined, finding no abuse of discretion.

NeuroTherrti sought neither reconsideration nor en banc consideration of this ruling, nor

did it move the appeals court to cet-tify a confliet under Article IV; Section 3(B)(4) of the Ohio

Constitution and Ru1e 25 of the OllioRulesof Appellate Procedure. Instead, it now seeks to pursue a



jurisdictional appeal in thisCourt; claiiving, with unfiltered hypei-bole, that this case-involvinzg, two

private IitigaTrts and a single doeun,lent of decidedly no public sign i ficance-i s "crit7callyimportartt'°

to Ohio jurisprudence, and that the T;i.ghthDisti-ict's opinion below "lxas plunged Civ:R. 26(B)(3)'s

`kvork product pi•ivilege' into a state or unacceptable inconsistency." Meinorandwn in Support of

Jurisdiction ofAppellant NeuroTherm, Inc. (•`NeuroTherrn's Menlorandunt") at7.

Hyperbole, alone, caiinot transforin a routii-ie discovery dispute into a case of puhlic or

great general interest and, indeed, this case is tteither. What happened here is a scenario that

repeats itself perhaps daily in courts throughout Ohio: a trial court determined in the broad

exercise of its discretion that a documeiit was discoverable, and an appeals court affirmed,

f•inding no abuse of discretion. No new legal ground was broken, and rlo pressing issues were

adjudicated. NeuroTherm is now simply seeking further appellate review of'the trial court's

discovery orders after its loss in the Eighth District, and is using heightened rhetoric as a pretext

to achieve it. _it is telling, thcirigh, that iiot once in its memoranduin does NeuroTllerm rnention

the word "discretion" u.>lien referring to the lower courts' decisions. ItreFuses, in other words, to

even acknowledge the basic standard that ^overnedthe courts' dispositioils below.

^TT

NeuroTherm's strategy for seeking to transforili this case froin a sinlple discovery dis ute

into otle warrailting this Court's jurisdiction is to claim that the Lighth District, upon aff-iri-ning

the trial colirt.'s discovery orders, applied a legal standard that is hoth "competi.ng and

irreconcilable" with that expressed by the Seventh District Court of Appeals in E^tate of 11olileT°

v. flolzlcr- ("Hohlei°"), 185 f,liio App.3d 420, 2(}09-Uhio-7013, T,,,, 46 (7th Dist.). It claims;

histrionically, that the Eighth District's opinion"[Ileav[es] the work product privilege in f7ux and

subject to ... irreconcilable rules" anc{ "leavesOhio's litigants and their attorneys uncertain about

whether they may invokeCiv.R. 26(B)(3)'s protections during discovery," NeuroTherm's
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Mefnoi-andum at 2. The Eighth District's decision does nothingof the sort. That court reviewed

the specific record developed by the partie.s in the trial court ----a record Neuro I'herm does not

comment on in its jurisdiction brief, letalone provide this Court with--and found that the trial

court didnot abuse its discretion upon ordering production of the "Verri Ili Timeline." That

record is unique to thi,s case. Other cases involve different i-ecords. :!^teurorl'herin'.s suggestion

that this case somehow affects the application of the work product doctrine throughout the entire

State of C)hio is wildly exaggerated, and this Court should decline jtiriscliction,

II. APPELLII±":E'S RLSI'ONSJ<; TO APPELLANT'S STATEMENT OF THE CASE
,A.NI) FA.C'TS

NeuroTherni obliquely states in its mecnot•andum that "[t]his case arises fi-orn the

February 2011 transition of certain of [CTI] employees to Neuro`Lhern3." Neuro l'lierm's

Memoranduni at 3). Actually, it ai-i.ses from Neuro'fherm's role; with a then-CTI Vice President

named Dominic Verrilli ("Verrilli"), in clandestinely planning artd then effectuating the

defection of rnultiple sales representatives frotn CTI to its competitor, N.euroThertn. Once that

defection was complete, Verritli becaineaNeuro'I'herm Vice President.

During the second week offehruary2011, soon after learni»g that NeuroTherm and

Verrilli had been plotting this defection, a CTI eniployee contacted NeuroTherm to express his

anger at this turn of events. No law:suit was thre.atened, and no reference to lawyers was made.

Then, on oraround February 22, 2011, NeuroTherm's then-President and Chief

Executive C3fficei-, Laurence M. 1-licks ("Hicks"), a tion-lawyer, asked Verrilli, also a non-

Iawyer, to prepare ativritten chronology of events cuIininating with the defection of C:TI



personnel to IxleuroTherm-a defection Neuro"I'herm referred to as the "CTI Transition."'

Others at NeuroTherm also prepared similar written narratives at that time on the satne topic.

Hicks, himself, prepared such a narl-ative during the week of February 14, 2011, which he titled

`'C'h1 Trarisition." And a NeuroTherrn sales directoi- nanied Bryon Ley ("C.ey'') also prepared

such a narrative at I-tieks' reqtiest, titled "CTI Chronology," which he emailed to Ilicks on or

around February 2 2. 2011 .

NeuroTherm produced I=liclcs' and Ley's chronologies to CTI duringthe course of

discovery, but refused to produced Verriili's---the so-called "Verrilli Tiiraeline"-----clairning that

it, alone, coiistitutetl "attorney work product.'"

This evidence 1vaspresented to the trial court ,-,,hen it reviewed C'I'('s motion to cotnpei

and Neuro"IhertYt'srnotion for protective order. CTI accotnpanied itstnotion with copies of

I-{icks' and Ley'stitnelines to support its arburnentsthat Verrilli's tiinelirle was not, in fact,

"attorney work product," and that Neui:oTherm waived any sueh claim by voluntarily producing

f-ticks' ancl Ley's timelines. Remarkably, NeuroTherrn fails to apprise this Cout-t o.Cthese salient

facts in itsznemorandum.

NeuroTheri-n also fails to inforni this Court that it presented no evidence to the trial court

demottsti-ating that an}^ lawvyer had ai1y invo[vement in the creation, drafting or review of the

"Verrilli Tiineline.'' That omission is baffling, giveti NeuroTherm's contention that the'Ver.rilli

l'imeline" constituted "attorney work product."

The trial court, as noted, was aware o1'these facts wheii considei-ing the parties'

conlpetint; motions. It reviewed, as did the Eighth District, the "Verrilli Ti2neline," as well as

' In an apparent typographicalerror, hieurciTherin states in its znemorandunz that "Fliuks explaiiteci that
CTi's anger 'was apparent. based On comnIunications heand otlier Neuro'htierin employees exchanged.
iiZ ter.nally and with CTI in the last few weeks of January and the fii-st few weeks of February 2012."
Neuro"I'herm's Memorandrun at 5. I'resunahly, tieuu•oThenn meant to sav 2011.
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those of Hiclcs and Lev. Itreceived no evidence that anv attorn.ey was involved in any capacity

in creating or r.eviewing the "Verrilli Tizneline." It also received no evidence that the tijneline

was prepared in response to any threat of litigation from CTI. Given this evidence and lack

thereof, the trial court rendered its decision. Upon appealing to the Eighth District, NeuroTherm

did not allege legal error by the trial court.. It limited its appeal, instead, to contending that the

trial court abused its discretion. Upon review, the Eighth District found nosuch abuse.

NeuroTherin's memorandum to t11is Court materially misstates the Eigllth District's

holding. NeuroTherrn states that '[t]he appellate court held that F-licks's perception that Cl'I was

`angry,' coapled with the fact that litigation against NeuroThenn did not begin unti( a year and a

half after thetransition, did not indicate that there was a`real arid substantia!'or `irm-ninent'

threat of litigation sufficient to ineet its narrow definitiori of`in anticipation of litigation."'

NeuroTherni's Memorandunni at 5. I'hat is not what the Eighth Districtheld. It held, succinctly,

that "[i]n light of the preseilt recordwe cannot conclude that the trial court abused itsdiscretion

in granting C.T.t.'s motion to coinpel and denying NeuroTher ►n's motion for a protective order."

Clza2rccrl, 2()1 3-Qhio- 37 ')9, at q; 9. lts holding was expressly confined to the recot-d before it-----a

record that applies to this case alone, and no other.

tii. ARGUMENT

Appellant's Proposition of Law: Documents are prepared "in anticipation of
litigation," and are thus privileged froin disclosure underCiv.R. 26(B)(3), if: (1)
they were produced "because of the prospect of litigation';(2) the party claitning
the privilege had a subjective belief that litigation was a real possibility; and(3)
that belief was objectively reasonable.

Given the well-established standard of review applicable to NeuroTherm's appeal from

the trial court's discovery orders, the only issue NeuroTherni crat.rld have raised before this Court

is whether the 1=:ighth District pi•operly found that the trial court did not abuse its discretion upon



issuing those orders. State e.x: y-el. Gf-e,crter Cleveland Regiotzal Transit Azcth, v. Gi.tzzo.6 Ohio St.

3d 270, 271 (1983) ("The existence of a Civ. R. 26 (13)(1) `privilege' ... [is a] discretionary

determination[] to be made by the trial court")

Neuro"t,herrn did not raise that issue liere-if anythin^;, its inenioranduir^ assiduously

avoids discussing the abuse of discretion standard-most likely taecause it realized that couching

its memorandum in abuse-of-discretion terms would not lend itself to an argument that this case

is one of public or great general interest.

lnstead, NeuroTherrn coritends that the Eighth District's decisio ►a below, and specifically

its reference to that court's dccisic3n in Perfection Corp. v. Ti°aveler•SCas. ^&tr°Qtj^

("Perfection'), 153 Ohio App. 3d 28, 2003-Ohio-2750 (8th Dist.), conflicts with theSeventh

District's 2009 decision in .Ffohler. Indeed, the pervasive theme of NeuroTherm's memoraiiduni,

presented with characteristic flourish, is that this purported inter-district eonf}ict Ieaves"the

work product privilege in flux and subject to ... irreconcilable rules." N"euroTherrn's

Memoranduin at 2.

\reuroTherin fails. however, to mention that the Eighth District announced its decision in

Perfectlorz rnore than a decade ago, with no ensuing upheaval in Ohio's work:Pl-odUet

jurisprudence. And after the Seventh District decided I-Johler sonle six years latet•, those two

decisions have been coexisting peacefiilly in Ohio ever since. The chaos portended by

NeuroTherm has never inaterialized.

If NeuroThernl traiy believed that ffohlel° and the Eighth District's opinion below

conflicted, why did it not move the Eighth District to certify that confl ict for review by this

Court? Article IV, Section 3(B)(4) oftheOhio Constitution, combined with Rule25of the Ohio

Rules of Appellate Procedtire, provide a specific mechanism for seeking such certification from
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Ohio's appellate courts, and a court's cet-tification of stich a conflict provides an independe.nt

basis for seelcing Ohio Supreme Court review. See Article IV, Section 4.2(13)(2)(f) of the E)ltio

Constitution ("'I'lie suprenie court shall have appellate jurisdictiorz as follows: 'I'heSupreme

Court shall review and affirm, rnodify, oi- reverse the judgment in any case certified b), any court

of appeals pursuant to section 3(B)(4) of this article") (emphasis added). Neuro"l-herm waived

that opportunity, and in so doinQ-, relinquished its i-ight to ask the b;ighth District to confirm wliat

NeuroThei_-m now contends; namely, that the Eighth District's decisioli in Clinical conflicts with

that of the Seventh District in ^^ohler.

Afth:ough Neuro"l,herin does not divulge in its niemorandurn the reason it waived its right

to seek conflict certifica.tion in the Tighth District, one rnay surmise that the reason it did so is

because it anticipated that the 1=;ighth District would deny its rnotion, and for good reason:

flohler and Clinical do Jiot contlict. f1olalef•, whose facts are not discussed in NeuroTherm's

memorandLnn, is wholly distinguishable fromthiscase; both factually and legally.

Hohleh was a probate court action arising froni asurvivirig spouse's being left nothing by

her late husband's wi(i. The spouse responded to that disinheritance by electing to take against

the will. The decedetitand (iis surviving spouse had been parties to a prenuptial agree-ment

prepared by decedent's attorney; and upon decedent'sdeath, his estate, represented by tlie same

law firm, brought a declaratory judgnient action "regarding the prenuptial agreetnent." 'I`he

surviving spouse, in turn, bi-ought her own action to "void the prenuptial agreenient on the

gi:ounds that there was not fiall disclosure of assets and that she believed the agreefnent dealt with

divorce but not death." The two cases were cc3nsolidated. Hohler°, 185 Ohio App.3d 420; 2009-

(3hlc)-701 3, at °1T 4, 5, and 6.
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The surviving spouse thei1 subpoenaed the attorney who drafted the prenuptial agreei-nent,

seeking both hisdeposiLion testitnony and "all l'iles related to the decedent."' I-1ohler. 2009-Ohio-

7013, at 1; 7. The estate moveci fbr a protective ot-der and to quash the sLibpoena. clainlino the

attorney's files were protected by the attorney-client privilege and the "work-product privilege,

which belongs to the attorney." Id. "T`he survivin- spouse tnoved to cotnpel discovery. M. at

8. Tht•.: probate court granted the surviving spouse's motion, reasoning that "R.f_:. 2317.02(A)

allows the survivingspouse to waive theattorney-ciient privilege for 17er deceased spouse

without limitation." Icl. at 'I; 10.

The estate appealed, arid the Seventh District affirmed and reinanded: It held that "the

surviving spouse"s statutory waiver of attorney-client privi(ege is not subject toj2idicially created

policy limitations" and affirrned the probate court on that issue. Id: at 1; 78. It also rernanded so

that the probate court could "conduct an in camera review of the contested portions of the file

(those deatinc, with theprent2ptial agreetnent) and detertnine vvhether any are relevant to the issue

of full disclosu ►-e of assets ai3d vvhetherthese specific itelns are necessary to establish the

survivinb spouse's claim." tipoli remanding, the court instructed the probateeourt "to

distinguish between ordinary fact items and opiniotis, mental impressions, or theories of the

attorney, which are alniost absolutely privileged frotn disclosure as the surviving spouse's brief

concedes." Iil at °; 56.

On reinand. the probate court conducted an in came1°a review and again ordet-ed.

production of dociunents fronl the attorney's files to the :surviving spouse. Another appeal

followed-an appeal NeuroTlrerin neglects to metition in its mernorandt.tin--and the Seventh

District affirmed in part and reversed itt part. Eslate of lIohler• v. Ilohler (Ilo171eY II). 197 Ohio

App.3d 237, 2011-Ohio-5469 (7th Dist.). Specifically, it affirrrzed the court's order recluiring the



production of all documents at issue in that appeal except for one, finding that it was "not

relevant to the issues in this case." Id. at 40.

Given ]Iol2lej '.s facts, it is nc?t siirprising that 'NeicroTherm did not Tnove to certify a

conflict between that decision and the Eighth District's decision beloNv. The two cases bear no

resemblance to each other. In Iloltlez°, the doeuments sought to be discovered were an uttornev'.^

work files. Not so here. NeuroThern-i, as noted, adduced no evidence that any attorney was

involved in any inanxier in the creation or preparation of the "Verrilli Timeline." This is a pivotal

distinction. As noted bv this Court irt ASquzre, SasldeYs & DeTnpsev, L. L,.P. v. Givciuckxn Flavors

Corp. ("Gincruclan"), 127 Ohio St.3d 161, 2010-Qhio-4469, "the work-product doctrineprovides

a qualified privilege protecting the crltor'ncy'.s 1 Tiental processes in preparation of litigation,

establishing a zone ofprivacy in which lcrtii,ver^s can analyze and prepare their c1ient's case free

from scrutiny or interference bv an adversary." Id. at'( 55, quotin^ Hol^ley v. .^ur^e, 433 I^. ^d

946, 949 (7th Cir. 2006) (emphasis added; i_ntet•nal quotation mar•ks osnitt.ed). The trial couit, in

its broad discretion, found that NeuroTherm failed to carry its burden of provingthat the

"Verrilli Timeline" was prepared in anticipation of Iitigation and failed to constitute work

product, and ordered it produced. There wasnothin- unreasonable, arbitrary or unconscionable

about its ruling, and the Eighth District unanimously so found. Its decision coniported with

long-settled Ohio law, and nothing about it raised issues of public or great general iliterest.

hideed, NettroT'herm does not e.verl yuestion the trial court's exercise of discretion in its

subinissiofi to this Court, nor does it coiitend that the Eia-hth District applied the wrong standard

of i-eview.

NeuroTherm's atternpt to 1-ashion a rift between the Seventh District's decision in Ilolzley

and the Eighth I)istrict's decision in Clinicccl is therefore for naught. Apart fi•onl the fact the two



cases factually diverge, both of them were ulti? nately decided by applvinff the sanle legal

standard, one whicit NeuroTherm refuses even toniention in its inemotatldum. As the Seventh

District noted in 11ohle3° IZ:

Under Ohio law, it is well established that the trial court is vested with broad
discretion vvhen it con2es to matters of discovery, and the standard of review for a
trial court's discretion in a discovery rnatter is whethr:r the court abused its
discretion. :vlccuzy v. Kelly Se7°vices; Inc, (1996), 75 Ohio St.3d 578, 664 N.1:.2d
1272. Absent ac.learabuse of that discretion, the lowei- court's decision should not
be reversed. Mobberly v. Ifencll°icks (1994), 98 Ohio App.3d 839. 845, 649 N.E.2d
1247. ** * 1;'or a party seeking to overturn the lower coux-t's cliscovery rulirlg, the
aggrieved pai-ty Inust present evidence that the lower court's actions were
unreasonahle, arbitrary, or unconscionable. See 13lrckemore v. Rlakentore (1983), 5
Ohio St.3d 217, 5()I3IZ 441, 450 N.E.2d 1140."' I'ef°eetiora CoL v. Tiztvelers
Cas. & .SreG 153 Ohio App.3d 28, 200 3-Ohio-2750, 790 hT.E.2d 817, at ^i 9.

2011-()hio-5469, at ^j 26 (emphasis added; intern:al cluotation inarlcs oi»itted). Itideed, it is ironic

that NeuroTl7erm urges this Court to reject"the PeTfection ... standard" in favor of Ilohlea-, whetl

both Hohler and Clinicc.rl cited Pe^fectirln with approval.

Thus, despite NeuroTherm's grim pronouncements; Ohio's ^vork product,jurisprudence

remains preserved and intactby the Eightl-i District's decision below. The trial cour-t engaged in

a conventional work produc.t analysis when adjudicatingthe parties' competing discovery

nlotions. It reviewed those motions and the material accompanying them, the "Verrilli

Timeline," atld the contemporaneously-prepared Tiiclcs and Ley tiznelines that NeuroThenn

voluntarily produced to CTI. It received no evidence that any attorney wasinvolved in creatiri-

ot- preparing the "Verrilli "1'itneline." or that litigation had been thr•eatened or conirnenc.ed by CTI

against Neuro'1'herm prior to the creation of that tinieline. Although Hicks claiinedin his

affidavit to have "perceived C.T.I. to be angry with NeuroTherin over poniitlic Verrilli and other

tornierC.T.I. employees joitiing Neuro"I`herrn," CClinical, 2013-Ohio-3739, at 11^f 8, "anger, by
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itself, is not a basis for litigation[. and]Idicks fail[ed] to offer an explanation for tivhy hc

reasonablv believed the perceived anger would translate to litigation." fci. at ^ 9. Upon

concl.u:ding its analvsis, the trial eourt found in its discretion that the "Verrilli "I'imeline" did not

constitutework product and that it was discoverable. Itsruliinge[nbodied its determination that

the 'Verrilli Timeline" was not prepared in anticipation of litigation-a determination bolstered

by thefaLt that NeuroTherm voluntarily produced to C`I'I Hicks ' ow^n contemporaneously-

preparedtirnelitie, as well as Ley's. The Eighth Distriet found the trial eourt'sdetermination to

he reasonable and neither arbitrary nor unconscionable. Its decisiorl was confined to the specific

facts of this case anddoes not warra ►it discretionary review by this C"oGrt.

IV. CONCLUSION

"I'hroughout its inennorandunn, NeuroTherzn asks this Cout-i to reject the Pe^fc^ction

"standard" applied by the Eighth District and, instead, "adopt" the Ifohler "test"' ft^r determining

whether a docutneilt is prepared `'in anticipation of litigation" and therefore subject to work

product ilnmunity. The Court should decline NeuroTherm's invitation to cornplicate Ohio's

existing and eminentlv practicaI work-product jurisprudence. The pt-opositi.on of lawproftered

by NeuroTherm, with its confoundiiig admixture of`'subjective" and "objective" elements, will

spawn more litigation than it will resolve. Thedetinition of work product is well-established in

Ohio, see, e.g.. Ghvccz.rdan. siij)ru, and need not be changed. Trial courts have broad discretion to

deternTine whether a document is or is not imrnune from discovery under the work product

doctrine, and their determinations are st:ibject tothe correspond:ing standard of review. That is

wl7at happened here, that is what happened in 11ohlcr, and that is the settled law in C)hio. 'The

"Verrilli Tiineline" may be a sensitive document for NeuroTherm, and one that it is i-nanifestly

loath to produce. but those reasons do not immunize it from discovery.

^.II



For these reasoiis, this Court should deciinejurisdiction in this case.

Respectfully subniitted,

JR.1-M`f : ' LMAlri (00141'
Counse1 of Record

MATTHEW D. GUR.I3ACI-1 (0076707)
I_,C.)RI H. WELKER (0085109)
BENESCH, F(ZIEDI,ANDER, COPLAN &
AR.ONC)FF. LLI'
200 Public Square. Suite 2300
Cleveland. nI-I 44114-2378
(216) 363-4500 (phone)
(216) 363-4588 (fax)
.jgilnnan(u;beneschlaw.c,rxn
rngurbach(c^.beneschlaw.com
Iwellcer(^^beneschlaw.com

Co r-rvrsel, for .41)1)ellee, C_'linlccrl Technologi), Inc.
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