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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST

This cause presents critical issues for the future of Ohio’s substantive and procedural law
as it pertains to the operation and regulation of scrap centers/recycling centers, the protection of
owners of facilities that produce scrap material from theft, and the use of the summary judgment
process in Ohio. Specifically, the substantive and procedural laws in question are: Am. Sub.
S.B. 193, common law conversion, and Ohio Rule of Civil Procedure 56.

States have a rational basis for protecting owners of manufacturing facilities, as well as-
other industrial, commercial, and retail facilities and homeowners from the exploitation of metal
thievery. As this plague has swept through the state of Ohio and the entire country, local police
and sheriff’s offices have searched for a solution to a problem so pervasive that local authorities
have reported occurrences of theft on a weekly basis and employed the help of federal services
on patterns of corrupt activity, especially on activity in which such massive losses have been
suffered. Although scrap thefts are usually small, the mounted affect can be extremely costly to
victims of the crime. As the present case demonstrates, large amounts of lost scrap exacerbate
this cost to the business suffering the loss. To address this issue, the Ohio Legislature passed
S.B. 193, which became effective on September 28, 2012. The legislation had multifarious
provisions which created specific criminal penalties for the theft of certain articles, required
scrap metal dealers to register with the Director of Public Safety, to create reports of the scrap
metal received, and to obtain an ID or take a photograph of the person from whom the dealer
purchases or receives the scrap metal.

Although the state of Ohio has made progress in its laws regulating recycling centers, the
current legislation would not have protected the Appellant in the present cése from the 70,000

pounds of scrap material that was stolen from its foundry. Further, the changes that have been



enacted to alleviate the problems with thieves presenting stolen scrap materials to recycling
centers in Ohio do not adequately protect the owners of the facilities, homes, vehicles and
businesses from which the material has been stolen. This court must act in order to prevent the
exorbitant costs suffered by businesses from which materials have been stolen.

The cause of action for common law conversion, and the demand requirement in
particular, creates an impediment to the prosecution of violators who intermingle stolen goods or
change the state of the stolen goods such that the goods are no longer identifiable by the owner.
As the statute currently reads, to make possession unlawful, a demand for the property’s return
must have been made by the lawful owner. In cases where stolen material has been converted,
transformed or intermingled in some way, it is impracticable and, in some cases, impossible for
the victim to make a demand for the return of the property, as currently required. In such cases,
the cause of action for common law conversion serves no purpose in the protection of the owner
of the stolen property and the prosecution of the thief of the stolen property. In order for the
cause of action of common law conversion to serve the proper purpose of deterring an offender,
prosecuting an offender and protecting the owner of the stolen property, the application,
particularly the requirement for a demand, must be changed in certain situations. This case
illustrates the exact situation in which the demand requirement is not necessary, and merely
would be a formality in the law.

Ohio R. Civ. Pro. 56(E) allows for supporting and opposing affidavits to be filed when a
motion for summary judgment has been presented by a party. Supporting and opposing
affidavits are required to be made on personal knowledge and an adverse party may not rest
upon the mere allegations or denials of the party’s pleadings, but must set forth specific facts

showing that there is a genuine issue for trial. As granting summary judgment disposes of part or



all of a cause, the misuse of the summary judgment process results in an abridgment of the non-
moving party’s right to or request for a jury trial. Therefore, it is inappropriate for a judge to use
summary judgment where the requirements of the moving party have not been met. Specifically,
it is of great public concern when a court uses summary judgment to dismiss a case where
disputes of material facts exist. Particularly inappropriate and of great public concern is when a
judge totally disregards an affidavit that contradicts the testimony provided by the opposing
party. The Supreme Court’s guidance is needed to inform the courts of what judges must do
with an affidavit and evidence that refutes the testimony on which the party moving for summary
judgment relies. Precedence must be established where affidavits taken by an investigator
contradict the testimony presented by employees of a corporation and allow that action to survive
summary judgment.

To summarize, it is of great public interest that the Supreme Court of Ohio hears this case
and makes a determination as to the following: (1) whether the legislation that has been
developed to solve problems with thieves presenting stolen scrap materials to recycling centers
in Ohio adequately protects the owners of facilities from which the material has been stolen or
does this Court need to intervene with common law; (2) whether the cause of action for common
law conversion unreasonably impedes the prosecution of violators of the statute where demand
for the property is impossible or unreasonable; and (3) whether an affidavit from an investigation
that contains contradictory statements of employees establishes sufficient evidence to survive

summary judgment.

STATEMENT OF THE CASE AND FACTS

The case arises from the discovery of the Plaintiff/Appellant, Semco, Inc., that copper,

beryllium copper, and other metal scrap materials from the foundry’s manufacturing processes



had been stolen from the foundry and sold to Appellee, Sims Bros., Inc., and two other scrap
dealers who were named Defendants in the underlying action: General Recycling of Ohio, LLC
and Kokosing Valley Enterprises, Inc. Defendants General Recycling of Ohio, LLC and
Kokosing Valley Enterprises, Inc. are not parties to this appeal because they were dismissed with
prejudice from the underlying litigation pursuant to terms of each of ﬂleir respective settlement
agreements.

Semco is an Ohio Corporation located in Marion, Ohio that manufactures and sells
beryllium copper plunger tips which are used in the die cast industry. The manufacturing
process for the plunger tips begins in the foundry where copper, beryllium copper and other
metals are melted together and poured into molds that create the rough casting form of a plunger
tip. The manufacturing process leads to the creation of scrap materials that Semco reuses in the
manufacture of future plunger tips. The excess material is trimmed from the casting and the
actual casting then goes for heat treatment and is milled to its final specifications in the machine
shop. During the machining stage, scrap copper shavings are accumulated and compressed into
pucks/briquettes that are melted and used in future plunger tips. These pucks/briquettes are
composed of an alloy of either 0.5% or 2% beryllium, .035% - 0.5% of beryllium, 1.5% - 2.0%
of nickel, and the remaining percentage is copper. An important fact for the consideration of this
Court is the toxicity of beryllium, which poses significant health risks upon inhalation and
requires proper handling and disposal. To our knowledge, Semco is the only foundry in the
world that makes scrap shavings compressed into beryllium copper pucks. Generally, as a
foundry, Semco does not sell any of its scrap metal. Rather, the scrap material is reused in its
production processes. The castings and finished plunger tips are stored on the racks in Semco’s

shipping and receiving process.



Sims is a scrap dealer business with its headquarters in Marion, Ohio. Sims buys,
transports, and sells several types of scrap products, including iron, steel, nonferrous metals such
as copper, cardboard, newspaper, plastics and glass. Sims has a regional presence with recycling
operations in Marion, Delaware, Bellefontaine, and Columbus, Ohio. The current owner of Sims
is Gary Sims, its President and Chief Executive Officer, and at the time that the litigation arose,
Scott Fischer was its Part-Owner and Chief Operating Officer. Scott Fischer has since left his
position with Sims as he was indicted on five (5) counts of federal tax evasion in U.S. District
Court Northern District case number 3:13-cr-00217-JJH-1. At the Marion location, Sims
operates a drive-through recycling center that services individual consumers looking to sell their
scrap materials to Sims. When a customer comes into the drive-through at Sims, the customer’s
material 1s classified/graded and weighed by a Sims” employee. Ifthere is a question as to the
material type/grade, one of the drive-through employees requests Scott Fischer, the COO, to
come and classify/grade the material. The sale of foundry-type material, castings, and finished
type product is not a common occurrence at Sims drive-through facility. In fact, any finished
tips brought in from Semco would have been readily identifiable with a ‘Semco” stamp. A
review of the deposition transcripts makes it clear that Sims’ employees were evasive in their
answers to questions related to the sale of foundry-type material in the drive-through facility and
that it was in fact not a common occurrence over the last twenty (20) years.

Two Semco employees, Jeff Dolick and Josh Seabold, stole scrap materials in the form of
castings, scrap risers and gating, pucks, and finished plunger tips, which by calculations based on
Semco’s inventory amounted to over 70,000 Ibs. Dolick and Seabold then sold the stolen Semco
foundry materials and finished product to Sims and the other two named scrap dealer Defendants

in the underlying action: General Recycling of Ohio, LLC and Defendant Kokosing Valley



Enterprises, Inc. Upon discovery of the missing materials, Semco hired private investigators
Ron Scheiderer and Dennis Potts to investigate the thefts from Semco’s foundry and
manufacturing facility as well as determine to which scrap dealers the thieves transferred/sold
the stolen material. This investigation revealed that the thieves had sold large quantities of the
stolen foundry material to Sims, General Recycling of Ohio, LLC and Kokosing Valley
Enterprises, Inc. Sims drive-through facility in Marion was manned by several employees,
including Chad Rayburn, Otis Britton, and Hibbard Smith. Investigator Potts created written
case reports, accumulated video statements from Sims’ employees, audio and video statements
from Seabold, and an audio statement from Dolick. Potts learned that Dolick, Seabold, and other
acquaintances would take the stolen material to local scrap dealers and sell the materials for cash.
On July 21, 2008, Investigator Potts met with several employees of Sims Bros., Inc.
including Chad Rayburn, Otis Britton, and Hibbard Smith. During this visit to Sims Bros.’
location, Investigator Potts had a box of sample Semco materials that were representative of the
types of materials that Dolick and Seabold stole from Semco. During his conversation with
Investigator Potts, Chad Raybum stated that he could recall one male coming in three to four
times a week to sell the stolen Semco copper materials in quantities of up to 700 pounds per trip.
Corroborating Rayburn’s statements, Otis Britton stated that a male came in and sold the Semco
materials two to three times a week bringing in about 800 pounds each time. Hibbard Smith
stated that he thought the copper materials that were being brought in for sale were stolen but he
was not sure from where they were coming. On August 16, 2008, Potts met with Sims employee
Chad Rayburn again, at which time Rayburn admitted that Sims had purchased pew plunger tips

from Dolick. These finished products were stolen from Semco. During this meeting, Raybum



also stated that he had his boss, Scott Fischer, one of the owners of Sims Bros., Inc., grade the
Semco materials when it first came in for sale.

On October 9, 2008, Investigator Potts met with Sims employee Chad Rayburn again.
During this interview, Rayburn informed him that a female also brought in the stolen Semco
materials for sale to Sims Bros., Inc. Rayburn admitted that Sims purchased the materials from
the female approximately 15 to 20 times in a weight range of approximately 200 plus pounds to
700 pounds. Rayburn again confirmed that Sims purchased new plunger tips from the thieves.
On October 9, 2008, Investigator Potts also met with Sims employee Otis Britton again. During
this interview, Britton advised Potts that he thought the Semco materials that were brought in for
sale to Sims may have been stolen from a foundry but did not know of any around. It is again
worth mentioning that, to our knowledge, the Semco foundry is the only foundry in the world
that creates the distinctive beryllium copper puck-shaped scrap material that was sold to Sims,
Based on the type of material, amount of material, and numerous trips, Sims had reasonable
cause to believe that the property it purchased had been obtained through the commission of a
theft offense.

On March 17, 2009, Appellant filed its Complaint against Defendants Sims Bros. Inc.,
General Recycling of Ohio LLC, and Kokosing Valley Enterprises, Inc. An Amended
Complaint was filed on October 2, 2009, which alleged the Defendants knowingly received the
stolen property and contained one (1) count of violation of the Consumer Sales Practices Act as
contained in Ohio Revised Code § 1345.01 ef seq., one (1) count of Civil Theft as contained in
Ohio Revised Code § 2307.61, one (1) count of Conversion, and one (1) count of Unjust
Enrichment. Defendants filed their individual Answers to the Appellant’s Complaint and filed a

Joint Motion to Dismiss Counts I and IV of the Amended Complaint on November 2, 2009,



which Appellant opposed. On January 26, 2010, the trial court dismissed the counts alleging a
violation of the Consumer Sales Practices Act and Unjust Enrichment, leaving the Civil Theft
and Conversion claims pending.

As part of the discovery process, the depositions of at least fifteen individuals were taken,
with Appellant taking the depositions of six (6) of Sims Bro., Inc.’s employees and owners,
namely Chad Rayburn, Otis Britton, Hibbard Smith, Stan Casey, Scott Fischer, and Gary Sims.
Sims took the depositions of several Semco employees, including: Leonard Furman, Brett
Tennar, Della Alexander, Ron Babbs, and Mark Hall. The deposition testimony of Scott Fischer
was heavily relied upon by Sims to support its factual allegations. However, Appellant questions
his credibility as he pled guilty to five (5) counts of federal income tax evasion in U.S. District
Court Northern District on May 7, 2013.

On August 19, 2011, Sims Bros., Inc. filed its Motion for Summary Judgment, to which
Appellant timely filed its Memorandum in Opposition on September 6, 2011. In support of its
Memorandum in Opposition, Appellant filed a Motion for Leave to File the Affidavit of Dennis
Potts, a private investigator who interviewed several Sims Bros., Inc. employees. The interviews
conducted by Dennis Potts went to the issue of whether Sims Bros., Inc. knew or had reason to
know that the materials presented by the Appellant’s employees at the recycling center and
purchased by Sims Bros., Inc. were stolen. The Affidavit contained statements that created
genuine issues of material fact in the Civil Theft claim and Conversion claim. The Trial Court
never ruled upon Appellant’s Motion for Leave to File the Affidavit of Dennis Potts in Support
of its Memorandum in Opposition to Sims’ Motion for Summary Judgment.

On October 12, 2011, the trial court issued its Journal Entry ruling in the Appellees’

favor on both branches of its motion and granting Sims Bros., Inc.’s Motion for Summary



Judgment in its entirety, thereby dismissing the case. The trial court concluded that Sims was
entitled to summary judgment on Appellant’s Conversion claim because Appellant failed to
demand return of its property and on the Civil Theft claim because no issue of fact existed as to
whether Sims knew or had reasonable cause to believe that the property was stolen. Itis
noteworthy that although the trial court never ruled upon Appellant’s Motion for Leave to File
the Affidavit of Dennis Potts in Support of its Memorandum in Opposition, the trial court
referenced the affidavit on pages 3-4 of October 12, 2011 Journal Entry, which clearly indicated
that the trial court reviewed the facts as presented in the affidavit. In its November 2, 2012
Judgment Entry, the trial court granted Sims’ motion for attorney fees on the dismissed CSPA
claim, awarding Sims attorney fees of $26,130.

In support of its position on these issues, the Appellant presents the following argument.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1. When a party is able to demonstrate that Sections 2913.01,
4737.04, 4737.041, and 4737.99 as amended by S.B. 193 and Sections 4737.012 and 4737.045
as enacted by S.B. 193 fail to provide protection in a case, that party must be able to pursue
a common law action under Ohio law

The trial court’s discretion in regulating the operation of scrap metal dealers and
deterring theft offenses of scrap metal and butk merchandise must be guided by the statutory
scheme that has been developed by the legislature, including those policies set out in Ohio
Revised Code Sections 2913.01, 4737.04, 4737.041, 4737.99, 4737.012 and 4737.045. Further,
the interests of business owners who have been adversely affected by the theft of scrap metal
must be protected by the law. Although legislation has been developed to hold recyeling
facilities/scrap yards accountable for tracking the source of the scraps which they purchase, such

legislation would not have helped the Appellant in the present case.



S.B. 193 contained numerous provisions that sought to deter scrap metal thieves from
profiting off of the exchange of stolen scrap metal with recycling centers. Ohio Revised Code
Section 4737.04(C) now requires that every scrap metal dealer maintain a record or electronic
file of the materials purchased as well as keep a photograph of sellers on file for a period of sixty
(60) days. While Section 4737.04(C) creates a record of the property that is sold to a scrap metal
dealer, the requirement of recording the property received by the scrap metal dealer is
insufficient. The current law allows for the recorded information to be disposed of after a year’s
time. More disturbing is the caveat that allows the scrap metal dealer to dispose of the
photographs taken of the sellers after a period of sixty (60) days. While admirable that the
legislature recognized that requiring sellers to identify themselves at every exchange might deter
criminal activity, the statute falls short of adequately protecting the Appellant and other business
owners. Although a seller is required to show photo identification or submit to a photograph by
the scrap metal dealer, section (1) of the statute allows the scrap dealer to clear the photographic
record every sixty (60) days. Thus, under the new legislation a thief can circumvent the new
measures either by limiting his activity at any given scrap yard to once every sixty (60) days or,
as in the present case, a perpetrator can pull others into the operation to increase the amount of
scrap materials that can be exchanged thereby avoiding suspicion.

Even if the new legislation had been applied in the present case, Appellant would not
have been protected from its employees’ theft and exchange of scrap materials. Requiring Jeff
Dolick and Josh Seabald to present an ID would not have prevented Sims from accepting the
stolen material, as the individuals had a flimsy explanation accepted by Sims’ employees. While
the legislation’s provision on records attempts to identify stolen property, the record is only

helpful if: (1) the business knows that the material has been stolen, (2) the material has been
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properly identified and categorized by the person making the record entry, and (3) the material
has been discovered within the 60 — 365 day period that the record must be retained. In the
present case, the scrap materials had been stolen over a period of approximately six (6) months
which would have provided Dolick and Seabald ample opportunity to exchange stolen scrap
material, even if they had to show an ID or their transactions were tracked in a recording system.
Further, although the legislation requires a record of transactions to be kept, there is no
requirement that the scrap dealer hold the material for a specified period of time before
processing it. For example, Section 4737.04(D) mandates that all railroad material shall be held
by a scrap metal dealer for a period of thirty (30) days after being purchased or acquired. Also,
Section 4737.04(F)(6) contains a provision that dictates that no scrap metal dealer shall purchase
or receive a beer keg that is marked with a company name or logo. No such provision was
included for foundry scrap metal, rough casting, or even finished castings with a business’ name
stamped on them. The statute must be expanded to place a holder on the recycling of scrap
material that has a unique appearance or marking that indicates that it comes from specific
company, as this would allow the company tinie to identify the stolen property. Furthermore, as
noted in Investigator Potis” affidavit, Sims’ employees admitted to purchasing new, finished
product from the individuals who stole the scrap from Appellant, such new materials being
identifiable due to the name ‘Semco’ appearing on the product. Appellant and other businesses
would be better protected if the statute banned outright the purchase of any scrap that had an
actual brand name on the face of the product or banned the purchase of scrap material unique in
its appearance or packaging. The existing legislation fails to adequately protect owners of
material stolen and sold as scrap and, although deferential to the railroad and beer industry, fails

to recognize the exponential monetary effect that stolen scrap material has on other business
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owners. This Court must provide guidance for businesses that fall victim to theft where the
criminal theft statute does not provide remedy as the scrap dealers are a corporation and the
cause of action for conversion requires a dubious demand requirement, as discussed in the
second proposition of law.

Of additional public concern in the protection of business owners from which scrap
materials are stolen is the effect on public health and safety from the mishandling of the scrap
material by recycling centers. In the present case, Appellant’s scrap material contains a small
amount of the toxic material beryllium, an element which is on the federal Environmental
Protection Agency watch list. While industries which use beryllium are subject to environmental
regulations for the protection of employees and the public, an industrial facility cannot control or
ensure a recycling center’s proper handling and disposal of such toxic waste product. Therefore,
Appellant and other commercial users of these harmful elements contained in scrap metal remain
vulnerable to litigation, legal expenses in the form of attorney fees and judgments, and other
costs as long as they are without protection from theft.

Proposition of Law No. 2. When stolen property has been commingled with other
property, or has changed state to such an extent that the property is no longer in a form

recognizable by the owner of the property, the demand requirement under a cause of
action for common law conversion is not necessary.

The appellate court concluded that there was no genuine issue of material fact that
Appellee neither knew nor had reasonable cause to believe that the materials the thieves sold to
Appellee were stolen. As such, the appellate found that Appellee came into possession of the
materials lawfully, thus Appellant was required to establish the demand and refusal elements of
conversion. See Peirce v. Szymanski, 6” Dist. Lucas No. 1.-11-1298, 2013-Ohio-205, ¥ 19 citing

R & S Distrib., Inc. v. Hartge Smith Nonwovens, L.L.C., 1st Dist. Hamilton No. C-090100, 2010-
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Ohio-3992, 9 23. The appellate court reasoned that since Appellant failed to produce evidence of
demand and retusal the elements for a conversion claim were not met.

In addition, the civil theft statute currently reads, if a party neither knows nor had
reasonable cause to believe that the materials the thieves sold to were stolen, then the party is in
lawful possession of the property unless notified otherwise through a demand. The statute
overlooks the possibility for and does not include any contingency for the situation in which a
lawful owner of stolen property is unable to make a demand because the stolen property is
unrecognizable. In a case where stolen material either starts as scrap or where the stolen material
has been converted, transformed or intermingled with other property, it may be impracticable or
impossible for the stolen property to be recognizable or traceable once it leaves the hands of the
Jawful owner. In such cases, the cause of action for common law conversion and the civil theft
statute serve no purpose in protecting the lawful owner of the stolen property.

In the present case, the scrap material, castings and finished plunger tips were stolen from
the Appellant’s facilities where the material was being stored for use in future production process
or distribution to customers. While some of the finished plunger tips bore a ‘Semco’ stamp by
which the tips were readily identifiable, other scrap produced by the Appellant would not
necessarily have been identifiable once it was turned over by the thieves to the Appellee’s
recycling yard. Furthermore, since Sims’ was in the business of buying, transporting and selling
scrap material, its profit was driven from the speed by which the company could transport and
sell for profit the material that it had purchased or had obtained. Therefore, the Appellant’s
demand for the return of its property in the present case would have been fruitless due to the
nature of the scrap material that was stolen and the probability that Sims’ either intermingled all

similar scrap metal together, changed the state of the scrap metal in some way such as grinding
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or melting down the material, transported the material to one of its other facilities, or sold the
material to another buyer at a profit.

It should also be emphasized that 70,000 Ibs of scrap material was stolen from
Appellant’s facility before Appellant realized material was missing and completed an
investigation uncovering the individuals who had committed the theft and Sims’ participation in
purchasing the stolen property. It is unreasonable that a company such as the Appellant should
be required to make a demand for the return of such stolen property before the courts recognize
its conversion claim. Therefore, in order to more adequately protect the foundries, |
telecommunications companies, quarries, construction companies and households, to name a
few, from which scrap material is being stolen at alarming rates, Appellant requests guidance
from this Court that when stolen property has been commingled with other property, or has
changed state to such an extent that the property is no longer in a form recognizable by the owner
of the property, the demand requirement under the cause of action for common law conversion
and the civil theft statute is not applicable.

Propesition of Law Ne. 3. Affidavits of investigators contrary to statements and
admissions made by employees must be sufficient to survive summary judgment.

As granting summary judgment disposes of part or all of a case, summary judgment is a
powerful procedural process that has been left to the discretion of the court.  The misuse of the
summary judgment process results in an abridgment of the non-moving party’s right to or request
for a jury trial. Therefore, it is of great public concern that a judge should be allowed to grant a
party summary judgment where a dispute of material fact exists.

A dispute of material fact existed in the present case between the information provided in
the depositions of Sims’ employees and the investigation these same employees divulged to

Investigator Potts, which were captured by audio and/or video media and attested to in
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Investigator Potts’ affidavit to the trial court. However, the trial court characterized these
statements as admissions of liability and opinion statements and concluded any such statements
by the employees did not concern a matter within the scope of their employment and were not
admissible under Evid.R. 801. It is inappropriate for a judge to grant summary judgment when
the party against whom judgment is sought provides an affidavit that contradicts testimony
provided in a deposition, where such contradiction goes to a material fact. Civil Rule 56
recognizes that such facts are for the consideration of a jury, and in such a case, it is
inappropriate for a judge to keep out an affidavit from an investigator. By allowing such action,
Ohio courts have set a dangerous precedent by which an employee could never impute hiability
to an employer, despite an investigation that has uncovered factual support for such liability.
The court’s consideration of disputed material facts is integral to the summary judgment process
and to the fair and equitable operation of the Ohio judicial system, and affidavits and evidence
submitted to the court by hired investigators that controvert statements and admissions made by
employees must be sufficient to survive summary judgment.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest. The Appellant requests that this Court accept jurisdiction in this case so that the critical
issues presented will be reviewed on the merits.
Sﬂb/ ted

Respectfully ,
e M

L. Ratliff (_00278 , Counsel of Record
eff Ratliff (0083848)

Rocky Ratliff (0089781)

Counsel for Appellant, Semco, Inc.
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Case No. 9-12-62

PRESTON, P.J4.

{411} Plaintiff-eppellant, Semco, Inc. (“Semco™), appeals the Marion
County Court of Comunon Pleas’ October 12, 2011 and November 2, 2012
judgment entries. In its October 12, 201 T judgment entry, the {rial conrt granted
summary judgmeﬂ% in favor of defendant-appeliee, Sims Bros., Inc. {“Sims
Bros.”), concluding that Sims Bl';)s. was entitled fo summary judgment on
Semco’s conversion claim because Semeo failed to démand return of its property
and on its civil-theft claim because no issue of fact existed s 1o whether Stms
Bros, knew or had reasonable cause to believe that the property was stolen. Tn its
November 2, 2012 judgment entry, the trial court granted Sims Bros.’s motion for
attorney fees on Semco’s dismissed Consumer Sales Practices Act (“CSPA”)
claim, awarding Sims Bros. its requested atforney fees of $26,130. For the reasons
that follow, we affirm.

{42} This case involves a dispute between a foundry, Semco, and a metal
recycler, Sims Bros. It stemé from the repeated thefts of Semco’s metal materials
by two of its employees, and the thieves’ sale of those materials at Sims Bros.”s
drive-through recycling center. (Doe. Nos. 80, 83).

{€3} On March 17, 2009, Semco filed a complaint against Sims Bros. and
two other metal-recycler defendants who settled with Semco and are not patties to

this appeal. (Doc. Nos, 1, 121, 122). Semeo’s complaint confained four counts:
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violation of the CSPA under R.C. 1345.01 et seq.; civil theft uaéer R.C.2913.61,
based on a theory of receiving stolen propetty; conversion; and, unjust enrichment.
(Id). Sims Bros. filed its answer on May 8, 2009. (Doc. No. 7).

{414} On August 21, 2009, Sims Bros. and the other two defendants filed a
joint motion for judgment on the pleadings as to all of the counts of the complaint.
(Doc. No. 13). Semco did not respond to that motion and instead moved for leave
to file an agneﬂcied complaint. (Doc. No. 15). Thiee days later, the tfiai court
granted Semco’s motion for leave to file an amended coﬁlplaiﬁi and noted that the
defendants corld renew their motion for judgment on the pleadings affer Semco
filed its amended complaint. (Doc. No. 16). |

{5} Semco filed its amended complaint on October 2, 2009. (Doc. No.

17). In it, Semco included additional factual allegations and the samé four counts
s it did i its original complaint., (). On October 30, 2009, Sims Bos. and the
other two defendants filed a joint motion to dismiss the CSPA and ﬁnjusb
enrichment counts. (Doe. No. 20). Also on that day, Sims Bros. filed its answer
to Semco’s amended complaint. (Doc. No. 21). Semco opposed the defendants’
joint motion to dismiss on November 20, 2009, and the defendants filed a reply in
support on December 10, 2009. (Doc. Nos, 24, 26). On Januaryv 26, 2010, the frial

coutt granted the defendants’ motion to dismiss the CSPA and unjust-enrichiment

connts, (Doc. No. 28).
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{46} On February 16, 2010, Sims Bros. moved pussuant o R.C.
- 1345.09(F)(1) for attorney fees that it incurred in defending against Semco’s
CSPA claim. (Doc. No. 32). Semco opposed éra motion, and Sims Bros. filed a
reply in support. (Doe. Nos. 37, 41). The trial court did not ndle on Sims Bros.”s
motion.

{47+ On August 19, 2011, Sims Bros. moved for summary judgment on the
remaﬁning counts in Semco’s amended complaint—civil theft and ;onversio&
(Doc. No. 80). Semco filed its opposition to Sims Rros.’s motion on Septen{ber 6,
2011." (Doc. No. 83).

{48} On September 14, 2011—nine days after the date by which Semco
was to file its response to Sims Bros.’s motion—Semco filed a motion for leave to
file an affidavit in support of its memorandum in opposition to Sims Bros.”s
mofion for summary judgment. . (Doe. No. 103). The affidavit was of Detinis
Potts, a private investigator who interviewed three Sims Bros. employees—Otis
Britton, Hibbard Smith, and Chad Rayburn—who wete present when, on multiple
occasions, the metal materials were brought to Sims Bros. for sale. (Potts AfL.,

Doc. No. 103, aﬁéched). Potts attached to his affidavit investigation reports that

1 The trial court ordered that Semco file its response to the Sims Bros.’s motion for summary judgment “on
or hefore September 5, 20117 (Doc. No. 76). Attached to Semco’s memorandum in opposition to Sims
Bros.’s motion for summary judgment was a certificate of service certifying that Semco’s counsel served
opposing counsel with the memorandum in opposition on Sepfember 2, 2011. (Doc. No. 83). While it is
the responsibility of the filer, not the clerk of courts, to ensure that a docnment is timely filed, we do not
address in this appeal the timeliness or untimeliness of Semco’s memorandum in opposition because that
issue is not before this Coust.
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he prepared after interviewing Britton, Smith, and Rayburn. (fd). In the
investigation reports, Potts documented statements by Britton and Smith that they
believed the materials may have been stolen, and statements by Raybum that the
materials included finished copper products known as plunger tips. (Zd.).

{419} On September 16, 2011, Sims Bros. filed its reply in support of ifs
motion for summary judgment. (Doc. No. 106). A week later, Sims Bros. filed a
memorandum in opposition to Semco’s motion for leave to file Potts’ affidavit.
(Doc. No. 107). On September 29, 2011, Sims Bros. filed a “supplemental
submission” in opposition to Semeo’s motion for leave after deposing Semco’s
damages expert witness that day. (Doc. No. 109). Also that day, Semco filed ifs
reply in support of its motion for leave. {(Doc. No. 111). The next day, Sims Bros.
filed supplemental authority in support of its motion for summary judgment.
(Doc. No. 113). On October 5, 2011, Semeco filed memoranda in opposition to
Sims Bros.’s “supplemental submission” and supplemental authority. (Doc. Nlos.
115, 116}

{410} On October 12, 2011, the trial court issued its judgment entry
granting Sims Bros.’s motion for summary judgment. (Doc. No. 120). The trial
court concluded that Semco’s admitted failure to demand return of the stolsn
materials sold to Sims Bros. by Semco employees was fatal to its conversion

claim. (Jd). As for Semco’s civil-theft claim, the trial court “considered the

5.
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[Potis] affidavit and its contents despite the fact that the affidavit was, to say the
least, untimely filed” and concluded that it contained “nothing more than hearsay-
opinion statements from the three Sims Bros’s employees which directly
contradict their sworn festimony contained in their depositions,” (Id). Given its
contents, the trial court said Semeo could not use Potts” affidavit to create an issue
of fact. (Jd). The .‘[ria§ court therefore issued swmmary judgment in Sims Bros.’s
favor. {(Id.).

{11} On November 3, 2011; Semco filed a notice of appeal. {(Doc. No.
123). We dismissed that appeal on January 6, 2012 for want of jurisdiction
because the frial cowt’s sumi.nazy judgment entry did not resolve Sims Bros.’s
motion for attorney fees that it filed on February 16, 2010. (June 4, 2012 Tr. at 4).
Following owr dismissal of that appeal, the trial ‘court held a hearing on Suns
Bros.’s motion on June 4, 2012. (Id); (Doc. No. 128). On November 2, 2012, the
trial court granted Sims Bros.’s motion and awarded it $26,130 in attorney fees
under R.C. 1345.09(F). (Doc. No. 129).

{9712} Semco filed a notice of appeal on November 29, 2012, appealing the
trial ceurt’s October 12, 2011 summary judgment entry and its November 2, 2012
entry granting Sims Bros.’s motion for attorney fees. (Doc. No. 133). Semco

raises three assignments of error for our review.
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Assignment of Exror Ne. I

The trial court erred in granting defendant-appellee Rims Bros.,

Inc’s [sic] motion for sumImary judgment when there wore

numerous genuine issues of material fact as to whether Sims

Bros., Inc. knew or had reason to know the Semco materials that

it purchased were stolen.

{913} 1o its first assignmeﬁt of error, Semco argues that the trial court erred
when it granted summary judgment in favor of Sims Bros. on Semeco’s civil-theft
claim. The trial court concluded that the “éenh‘al element” of Semco’s civil-theft
claim-—that Sims [Bros.] knew, or reasonably could have known, that the
materials at issue were stolen”™—was not present. The trial court considered the
affidavit of private investigator Dennis Potls, “despite the fact that the affidavit
was, to say the least, untimely filed,” but concluded that it was “replete with
hearsay statements” and, therefore, “useless in defending a motion for summary
judgment.”  (Doc. No. 120). Specifically, the trial court concluded that Sims
Bros.’s employees’ statements contained in Potts’ investigation reports attached to
his affidavit were not admissions of a party-opponent under EvidR. 801(D),
because they were opinion statements and admissions of liability against their
employer and, therefore, outside the scope of their employment. The trial court
also noted that the statements contradicted the employees’ sworn deposition

testimony. Semco argues that the employees’ statements in Potts’ investigation
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reports were factual assertions, not opinions, made within the scépe of
employment.

{914} We review a decision to grant spmmary judgment de novo. Doe v.
Shaffer, 90 Ohio 8t.3d 388, 390 (2000). Summary judgment is propet where there
is no genuine issue of material fact, the moving party is entitled to judgment as a
matter of law, and reasonable minds can reach but one conclusion when viewing
the evidence in favor of the non-moving party, and the conclusion is adverse to the
" pon-moving party. Civ.R. 56(C); State ex rel. Cassels v. Dayton City Sciaéol Dist.
Bd. of Edn., 69 Ohio 8t.3d 217,219 (1994).

{915} Through a trail of statutes, Ohio law provides for a civil action based
on the crime of receiving stolen property. “Under R.C. 2307.60{A)1), any person
who has been ,injured by a criminal act may bring 2 civil action to recover
damages.” Commonwealth Land Title Ins. Co. v. Choice Title Agency, Inc., Sth
Dist. Lorain Nos. IlCAﬁOE’QSl and 13(’3A®9983, 2012-Ohio-2824, 4 21. R.C.
2307.61 allows a property owner who brings a civil action under R.C. 2307.60(A)
“to recover damages from aiy person who willfully damages the owner’s property
or who commits a theft offense, as defined in section 2013.01 of the Revised
Code, involving the owner’s property % ¢ %7 R.C. 2307.61(A). R.C. 2913.01
defines theft offenses fo include violations of R.C. 2913.51, the receiving-stolen-

property statute. R.C. 2913.51(A) provides, “[njo person shall receive, retain, or
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dispose of property of another knowing or h@iﬂg reasonable cause to believe that
the property has been obtained through commission of a theft offense.”

{16} In a criminal receiving-stolen-property ¢ase, this Court listed the
factors a court may consider in determining whether reasonable miﬁds could
conclude that the defexzdami knew or should have known the property was stolen:

(a) the defendaut’s unexplained possession of the merchandise, (b)

the nature of the merchandise, (¢) the frequency with which such

merchandise is stolen, (d) the nature of the defendant’s commercial

activities, and (e) the refatively limited time between the thefts and

the recovery of the merchandise.

State v. Adams, 3G Dist. Deflance No. 4-09-16, 2009-Ohio-6863, 9 9, quoting
State v. Davis, 49 Ohio App.3d 109, 112 (8th Dist. 1988). We also quoted Ohio
Jury Instructions’ directives to jurors for determining whether a defendant had
reasonable cause o believe property was stolen:

[ijn determining whether the defendant had reasonable cause to

believe that the property was obtained through a theft offense you

must put yourself in the position of this defendant with his/her

knowledge, or lack of knowledge, and under the circumstances and

conditions that sarrounded him/her at that time. You must congider

the conduct of the persons involved and determine if their acts and

-0-
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words and all the surrounding circumstances would have caused a

person of ordinary prudence and care to believe that the property had

been obtained through the commission of a theft offense.

Id., quoting 2 -Ohio Jury Instructions, CR. Section 513.51 (2609).

{47} The key inguiry presented by Semco’s first assignment of error is
whether there is a genuine issue of material fact as to whether Sims Bros. knew or
had reasonable cause to believe that the materials the thieves sold to Sims Bros.
were stolen. After reviewing the record and viewing the evidence in a 1ight nmost
favorable to Semco, we conclude that summary judgment in favor of Sims Bros.
on Semco’s civil-theft claim was appropriate because there was no genuing issue
of material fact concerning that question.

{418} At its drive-throngh recyeling center in Marion, Sims Bros. receives
a vatiety of scrap metals from a variety of sources. (Sims Depo. at 27-28).
Although not as frequently as other types of scrap metal, Sims Bros. occasionally
receives scrap metal, such as copper castings, mfigim;ﬁng from foundries—for

example, if someone is cleaning out a foundry. (Zd. at 28); (Britton Depo. at 49-

53); (Smith Depo. at 38-40). One of the thieves—iJeff Dolick—volunteered that
they were in town cleaning out 2 foundry and would be bringing in the scrap
metal. (Rayburn Depo. at 66, 70). Dolick’s vehicle had Indiana license plaies,

and his story “made sense.” (Raybuin Depo. at 66, 70). (See also Britton Depo. at

-10-
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50); (Smith Depo. at 47). The thieves stole and sold the materials between
February and July 2008, before getting caught on July 8, 2008. (Tennar Depo. at
6, 127); (Dolick Depo. at 8-9).

{4119} Britton and Smliéh testified that they .did not suspect the materials
were stolen. (Britton Depo. at 49); (Smith Depo. at 47). Rayburn testified that
although he initially suspected the materials may have been stolen, after consulting
with Britton and Smith, he nf,)j longer believed they were. {Raybumn Depo. at 70).
Sith testified in his deposition that the materials looked Tike sorap. (Smiith Depo.
at 38). (See also Rayburn Depo. at 37-45). Semco’s finished ﬁhmge-r tips beat
stamped “Semco” imprints that cannot be removed without grinding them.
(Tennar Depo. at 91, 151). However, the materials that Britton, Stnith, and
Raybum saw did not bear any identifying marks, such as the “Semco” imprint.
{Britton Depé. at 63); (Smith Depo. at 59); (Raybuin Depo. at 95). Nor were the
materials the type that Sims Bros. automatically rejects—such as kegs, grave
markers, and railroad material—or the type of which Sims Bros. is suspiciots—
such as hew material. (Sims Depo. at 31); (Fischer Depo. at 62); (Smith Depo. at
53); (Britton Depo. at 49); (Rayburn Depo. at 37-45). Dolick did not steal finished
materials or materials bearing identification marks, such as a “Semco” stamp.

(Dolick Depo. at 10). Sims Bros. received no alerts from Semco or law

-11-
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enforcement authorities to be on the lookout for stolen Semco materials. (Foiman
Depo. at 29-30).

{920} Applying the factors this Court listed in Adams, (a) one of the thieves
explained their possession of the materials, and hésvstozy *‘madé sense” to the Sims
Bros. employees; (b) to at least one Sims Bros. employee, the materials appeared
to be sorap metal, and the materials did not appear to be finished product bearing
ﬁle “Semoo” imprint; (c) Sims Bros. occasionally receives foundry-type materials
at its recycling center; (d) Sims Bros, operates a drive-through recycling center, at
which they receive a variety of scrap me'ttals from a variety of sources; and, (¢) the
thieves stole and sold materials to Sims Bros. for approximately five months
before getting caught. See Adams, 7009-Ohio-6863, at 9 9. Weighing the facts
above and fhese factors, there was no genuine issue of matertal fact that Sims
Bros. did not know and had no reasonable cause to believe that the materials were
stolen. Semco has not directed us to any Civ.R. 56 evidence that creates a genuine
issue of material fact.

{421} Semco argues tha’i. Potts’ affidavit creates genuine issues of material
fact. The trial court considered Potts’ affidavit but concluded that it contained

inadmissible hearsay, which cannot be used to defeat stmnmary judgmem.5a Hall v.

2 gims Bros. argues that Potts® affidavit is not part of the record becanse the trial conrt never granted
Semco’s motion for leave to file it. We disagres. By considering Potts’ affidavit, the trial conrt implicitly
granted Semeo leave to file 1t. Pricev. Price, 3d Dist. Hancock No. 5-86-19, 1987 WL 1363642, ¥12 (Mar.
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Fairmont Homes, Inc., 105 Ohio App.3d 424, 436 (4th Dist.1995) (“Affidavits
based on hearsay evidence are not admissible for the purposes of summary
judgment.”), citing Pond v. Cdrey Corp., 34 Ohio App.3d 109 (10th Dist.1986);
Pennisten v. Noel, 4th Dist. Pike No. 01CA669, 2002 WL 254021, *2 (Feb. 8,
2002). Potts’ affidavit and the investigation reports attached to it contain multiple
alleged statements by Sims Bros. employees, which we address in tun.

(€22} Inx his affidavit, Potts averred that Britton, Smith, and Rayburn made
certain statements to him. Several of these statements concerned the fiequency
with which the thieves visited Sims Bros. and the quantities the thieves sold to
Sims Bros. (Potts Aff at § 7, 8, 10, 11, Doc. No. 103, attached). Potts also
averred that Raybumn told him that Sims Bros. owner Scoft Fischer initially graded
some of the materials that the thieves produced for sale. (d. at 9 10). The
investigation reports attached to Potts’ affidavit confain similar statements
allegedly made by Britton, Smith, and Rayburn concerning the frequency of visits,
quantities of materials, and Fischer’s grading involvement. (Jd. at Investigation
Reports).

{923} Even assuming these statements in Potts’ affidavit and investigation
reports were admissible—such that the trial cout could have considered them in

deciding whether to grant Sims Bros.’s motion for summary judgment—ithey are

13, 1987) (*]TThere is a presumption that a final judgment resolves all pending motions where the relief
sought in those motions is implicitly granted or denied by the final judgment.).

-13-
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not incozisistent with the facts above warranting summary judgment, and they do
not create a genuine issue of material fact concerning whether Sims Bros. knew or
had reasonable cause fo believe the materials were stolen. Individuals cleaning
out a shop, warchouse, of foundry occasionally make multiple tﬁpé to the Sims
Bros. drive-through, bringing in high volumes of materials for sale. (Smith Depo.
at 39-40); (Britton Depo. at 48-53). As for Fischer, he simply graded the materials
as “copper no. 2”—something less than 100 percent pure copper—during one of
the thieves® visits to the drive-hrough, and there is no indication he knew or had
reasonable cause to believe the matetials were stolen. (Rayburn Depo. at 60-61).
{924} Potts also averred and stated in the investigation reports that when he
showed Raybumn sample Semco materials, Rayburn twice told him that Sims Bros.
purchased “new plunger tips” or “new tips” from the thieves. (Id at 4 10, 11,
Investigation Reports). Again, even assﬁming these statements by Rayburn were
admissible, fhey do not create a genuine jssue of material fact. No photographs or
descriptions of the “new plunger tips” or “new tips” are attached to or contained in
Potts” affidavit and investigation reports.” Fowever, in his deposition, Raybum—
using photographs marked as Plaintiff’s Exhibit 2—identified the materials that
Sims Bros. purchased from the thieves. (Raybumn Depo. at 37-45). Among them

were plunger tips with coarse exteriors and no threading or holes in them. (Jd. at

3 gemeo attached to its memorandum in opposition to Sime Bros.’s motion for summeary judgment several
unsworn and unauthenticated materials, inchuding the investigation reports and accompanying compact
disc. However, Potts did not attach the compact disc fo his affidavit, and we do not consider its contents.

14~
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42, 45). Semco did not come forth with admissible evidence, such as
authenticated photographs, identifying or describing the “new plunger tips” and
“new tips” that - Potts showed Rayburn. In other words, Semco failed to
dmﬁonsh'ate that “new plunger tips” and “new tip%” were é?ffefent than the
plunger tips that Rayburn identified in his éeposiﬁon.y Therefore, even assuming
they were admissible, Raybum.’s statements, as restated by Potts, do not create a
genuine issue of material fact. | "

{925} Finally, Potts averred and stated in the investigation reports that
Brifton and Smith told him that they thought the materials were stolen or may have
been stolen. (Jd at § 9, 12, Investigation Reports). Even assuming the
investigation reporis were admissible, we agree with the trial couri that ﬂlese-
statements by Britton and Smith, as restated by Potts, are inadmissible hearsay that
cannot be used to defeat summary judgment.

{426} Under Bvid R. £01(D)(2Xd), “[a] statement i not heaysay 1i * o E
[t]he statement is offered against a party and is * * ¥ a statement by the party’s
agent or servant concerning a matter within the scope of the agency 61' '
employment, made during the existence of the relationship * * *.” See Shumway
v, Seaway Foodtown, Inc., 3d Dist. Crawford No. 3-97-17, 1998 WL 125555, *2
(Feb. 24, 1998), citing EvidR. 801(M)(2)(d). -Admissions of liability against an

employer, including statements of opinion regarding liability, are not within an
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employee’s scope of empioyinent and are therefore inadmissible under Evid.R.
801(DY2XNd). Johsmson v. United Dairy Farmers, Ine., 1st Dist. Hamilton No. C-
940240, 1995 WL 96853, *3 (Mar. 8, 1995), citing Stormont v. New York Cent. R.
Co., 1 Ohio App.2d 414, 419 (10th Dist.1964) and Kroger Grocery & Baking Co.
. MeCune, 46 Ohio App. 291, 294 (2d Dist.1933). However, factual assertions
made by an employee within his or her knowledge and scope of employment are
admissible. Cordle v. Brave Dev., Inc., 10th Dist. Franklin No. 06AP-256, 2006-
Ohio-5693, 9 16.

{427} The paity claiming admissibility under EvidR. 801{@)(2)(&} bears
the burden of showing that the statement concerned a matter within ihé scope of
the declarant’s employment. Pennisten, 2002 WL 254021, at *2 (citations
omitted); Brock v. Gen. Elec. Co., 125 Ohio App.3d 403,' 409-410 {1st Dist.1998).
«Absent evidence fhat the statement concerned a matter within the scope of the
declarant’s duties, the statement is not admissible.” Pennisten at *2, citing

- Shumway.

{928} Here, Britton’s and Smith’s statemenis were ones of opinion
regarding liability. (Potts Aff. at § 9 ("Mr. Smith stated that ke thought the copper
materials that were being brought in for sale were stolen but he was nof sure where
they were coming from.” (emphasis added)); (/4 at] 12 (“Mr. Britton advised that

he thought the Semco materials that were brought in for sale to Sims may have

vo-16- 1



Case No. 9-12-62

been stolen from a foundry but did not know of any around here.” (emphasis
added)); (Id. at Investigation Reports (“[Smith] stated fe thought these itemns were
stolen but mot sure where they came from.” (emphasis added); “Mz. Britton
advised that e thought they may be stolen from 2 formdry but did not know of any
around here” (emphasis added)). Accordingly, EvidR. 801(D)2)(d)’s hearsay
exemption does not apply to these statements. They are inadmissible hearsay and
do not create a genuine issue of material fact precluding summary judgment. See
Johnson at *3 (classifying as inadmissible “statements of opinions regarding
liability” an employee’s statements that a newspz;iper rack was in “a bad location”
and fhat “she was afraid somebody else would” sustain an injury); Pennisten at *1-
2 (holding that the tﬁﬁl court did not err by striking paragraphs i an affidavit
containing hearsay statements of an employee concerning the dangerous
placement of a machine).

{429} For these reasons, the srial court did not err in granting summary
judgment in favor of Sims Bros. on Semeo’s civil-theft claim. Semco’s first
assignment of erros is therefore overraled.

Assignment of Exvor No. Ik
The trial court erved in granting defendant-appellee Sims Bros.,

Ine’s [sic] motion for summary judgment on Semco’s conversion
claim, ’
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{930} In its second assignment of exror, Semco argues that the trial court
erred when it granted summary judgment in favor of Sims Bros. on Semco’s
conversion claim. The trial court concluded that summary judgment was
warranted because Semoo admitted it did not demand from Sims Bros. the retumn
of the stolen materials, and it therefore could not prove an essential element of
conversion. Semeo argnes that the trial court erred because the notice requirement
of R.C. 2307.61 was not a prerequisite to Semco’s filing suit, and because
demanding the return of the materials would have been superfluous and was not
\ required. As with the first, we review de novo this second assignment of error.

{431} “It is axiomatic that a party may nét assert an fissue for the first tune
on appeal.” Neville v. Neville, 3d Dist. Marion No. 0-08-37, 2009-Chio-3817, 9
14, citing Gibson v. Gibson, 3d Dist. Marion No. 9-07-06, 2007-Ohio-6965, § 34,
Tn its memorandum in opposition to Sims Bros.’s motion for summary judgment,
Semco failed to assert its argument that R.C. 2307.617s notice requirement was not
a prerequisite to Semco’s filing its conversion claim. Because Semeco asserts that
argument for the first time on appeal, we need not consider it. Jd Even if we
were to consider it, Semco’s R.C. 2307.61 argnment lacks merit because its
conversion claim was a common-law claim, not a statufory one, 50 R.C.2307.61 18

not applicable. (See Doc. No. 17).
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{432} Semco dic'l argue below that demanding reiuin of the materials would
have been superfluous, so we address that argument. “Conversion is the wrongful
exercise of dominion over property to the exclusion of the rights of the owner, of
withholding it from his possession under a claim inconsistent with his rights.”
Warnecke v. Chaney, 194 Ohio App.3d 459, 2011-Ohio-3007, § 15 (3d Dist),
quoting State ex rel. Toma v. Corrigar, 02 Ohio 8£.3d 589, 592 (2001) (internal
quotation marks omitted}). “The elements of conversion are: (1) plaintiff’s
ownership or right to possession of the property at the time of the conversion; (2)
defendant’s conversion by a wrongful act or disposition of plaintiff’s property
rights; and (3) damages.” Id., quoting Miller v. Cass, 3d Dist. Crawford No. 3-09-
15, 2010-Ohio-1930, 9 32 {internal quotation marks omitted).

{433} “If the defendant came into possession of the property lawfully, the
plaintiff must prove two additional elements to establish conversion: (1) that the
plaintiff demanded the return of the property after the defendant exercised
dominion or control over the property; and (2) that the defendant refused to deﬁver
the property to the plaintiff.” Peirce v. Szymanski, 6th Dist. Lucas No. L-11-1 298,
2013-Ohio-2035, 4 19, citing R & S Distrib., Ino. v. Hartge Smith Nonwovens,
L.1.C., 1st Dist. Hamilton No. C-090 100, 2010-0Ohio-3992, 4 23. See aiso Marion
Plaza, Inc. v. The Fahey Banking Co., 3d Dist. Marion No. 9-2000-59, 2001 WL

718434, *4 (Mar. 6, 2001) (“A demand and refusal m a conversion action are
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usually required to prove the conversion of property otherwise lawfully held.”
(citation omitted)). “The object of the demand and refusal elements are fo “turn an
otherwise lawful possession into an unlawful one, by reason of a refusal to comply
* & k2 REC Capital Ca;'p. v, EavthLint, Inc., 10th Dist. Franklin No. 03 AP-735,
2004-Ohio-7046, 9 61, quoting Fidelity & D@o&z’t Co. v. Farmers & Citizens
Bank, 72 Ohio App. 432, 434 (5th Dist.1943).

{934} We concluded above that there is no genuine issue of material fact
that Sims Bros. neither knew nor had reasonable cause to believe that the materials
the fhieves sold to Sims Bros. were stolen. Because Sims Bros. did not know ot
have 1'6&5031&516 cause to believe that the materials were stolen, Sims Bros. came
into possession of the materials lawfully, and Semco was required to establish the
demand and refusal elements of conversion. See Peiroe, 2013-Ohio-205, at 9 20
(holding that summary judgment was appropriate on appellant-jewelry owner’s
conversion claim because appellee-jewelry store did not know or have reason fo
believe the jewelry it purchased was stolen, and because appellant failed tfo
produce evidence of demand and refusal). See also State v. Jeantine, 1 0th Dist.
Franklin No. 09AP-296, 2009-Ohio-6775, § 23 (“The gist of a theft offense is nof
the particular ownership of the property, but instead the ‘wrongful taking.’™),

citing State v. Shoemaker, 96 Ohio St. 570, 572 (1917).
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{435} Semco does not argue that it demanded from Sims Bros. that it return
the materials and that Sims Bros. refused. Indeed, no evidence I the record
suggests that Semco made a demand and Sims Bros. refused. Because Semco did
not introduce evidence establishing demand and refusal, the trial coutt properly
sranted Sims Bros. summary judgment ox Semco’s conversion ﬁla.iﬁl. See Peirce,
2013-0Ohio-205, at 9§ 20.

{4736} Semco instead argues, without citing authority, that the demand and
cefusal elements did not apply because demand would have been “superfluous”
and “futile” given the nature of the scrap metal business, where metal materials are
processed, combined with other inventory, and sold. However, Semeco’s argument
overlooks the legal significance of the demand and refusal elements. Because
Sims Bros. did not know or have reasonable cause o believe that the materials
were stolen, its possession of the materials-—in whatever form—was not unlawful
as long as Semco did not demand their return. Therefore, without a demand and
refusal, there conld be no conversion in this case.

{437} For these reasons, the trial cowt did not err m granﬁug summary
judgment in favor of Sims Bros. on Semeo’s conversion claim. - Semco’s second
assignment of error is therefore overruled.

Assignment of Exror No. I

The irial court exved in awarding defendant-appellee, Sims Bros.
Ine. sic], its attorney fees under R.C. 1345.09(F).
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{438} In its third assignment of error, Semco argues that the trial court
erred when it awarded Sims Bros. $26,130 in attomey fees under R.C. 1345.09(F).
Semco argues that its CSPA claim was nof groundless, and it did not maintain the
claim in bad faith—the prerequisites for a fee award ander R.C. 1345.09(F)(1).
Semco also argues that even if a fee award was appropriate under the statute, the
amount of fees that the trial court awarded was excessive.

{439} The CSPA provides for the award of reasonable attoruey fees to the
prevailing party in an action brought under the CSPA if either of two
circumstances apply:

The cowrt may award to the prevailing paity a reasonable attorney’s

fee limited to the work reasonably performed and limited pursuant to

soction 1345.092 of the Revised Code, if either of the following

apply:

(1) The consumer complaining of the act of practice that violated

this chapter has brought ot maintained an action that is groundless,

and the consumer filed or maintained the action in bad faith;

(2) The supplier has knowingly committed an act or practice that

violates this chapter.

R.C. 1345.09(F).
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{4140} “A trial courf possesses discretion when determining whether 10
award R.C. 1345.09(F) attorney fees.” Davis v. Byers Volvo, 4th Dist. Pike No.
11CABLY, 2012-Ohio-882, 9 67, citing Charvat v. Ryan, 116 Ohio St.3d 394,
2007-Ohio-6833, § 27 (additional citation omitted). See also Schneble v, Stark,
12th Dist. Wairen Nos. CA2011-06-063 and CA2011-06-064, 2012-Chio-3130, a
86, citing Einhorn v. Ford Motor Co., 48 Ohio St.3d 27, 29 (1990). “Absent an
abuss of that discretion, the frial court’s determination of attomney fees will not be
disturbed on appeal.” Schmeble at § 86, citing Moore v. Vandemark Co., Inc., 12th
‘Dist. Clermont No. CA2003-07-063, 2004-Ohio-4313, 4 26 and Bittner v. Tri—
County Toyota, Inc., 58 Ohio St.3d 143, 146 (1991). “An abuse of discretion
implies that a trial court’s attitude is unreasonable, arbitrary, or moonscionable.”
Davis at 9 67, citing Blakemore v. Blakemore, 5 Ohio $t.3d 217, 219 (1983).

{41} The trial court awarded Sims Bros. its aftorney fees under R.C.
1345.09(F)(1). It concluded that Semoo’s CSPA olaim was “groundless and did
not come close to being able to survive a Rule 12(B)(6) motion,” and that Semco’s
“continuation of the ac‘cio;z by way of its amended complaint, after [Sims Bros.}
had filed its 12(B)(6) motion, indicates bad faith.” (Doc. No. 129). We agree with
the trial court.

{442} We first address the “sroundless” requirement of R.C. 1345.09(F)(1).

The CSPA does not define “groundless,” so we apply its ordinary and common
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understanding. See Culbreath v. Golding Ents., LL.C., 114 Ohio §t.2d 357, 2007-
Ohio-4278, 4 22, citing R.C. 1.42. Black’s Law Dictionary defines “groundless”
as “lacking a basis or a rationale.” Black’s Law Dictionary 172 {9th E4.2009).
Thus, a claim is “groundless” if it lacks a legal or factual basis. See id.; Palimer v.
Daniel Troth & Son Builders, Inc., 10th Dist. Franklin No. 97APE08-1050, 1998
WL 2555 65, *5 {Méy 19, 1998). Here, we agree with the frial court that Semco’s
CSPA claim lacked a legal basis. |

{443} “A violation of the CSPA is premised upon the existence of a
‘supplier”, a ‘consumer’, and a ‘consumer transaction,’ all of which are defined
wnder the act” DeRosa v. Elliott Leveling, Inc., 6th Dist. Lucas No. L-07-1148,
2008-Ohio-3502, 9 33, citing R.C. 1345.02 and 1345.03. The CSPA defines
“consumer {ransaction” as “a sale, lease, assignment, award by chance, or other
tramsfer of an item of goods, a service, @ franchise, or an intangible, fo an
individual for purposes that are primarily personal, family, or housgehold, or
solicitation to supply‘any of these things.” (Emphasis added.) R.C. 1345.01(A).
The Supreme Court of Ohio has held “ﬂl‘dt‘, as used in R.C. 1345.01(4),
“individual’ means ‘natural person.”” Culbreath at § 26. A business entity, such
as a corporation, is not a “patural person.” Id. at 9 23-26.

{944} Here, Semco based its CSPA. claim on a theory that because it was

the owner of the materials that the thieves sold to Sims Bros., Semco “[stood] in
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the shoes” of the thieves, who Semco said were «consumers” under the CSPA who
engaged in “consumer transactions” with “supplies” Sims Bros. {Amended
Complaint at § 27, 33, 34, 42, Doc. No. 17). However, Semco’s erroneous stand-
in-the-shoes argument notwithstanding, a plaintiff must be a natural person, not a
business entity, to maintain an action under the CSPA. See Culbreath at § 26
(“We have declined 1o recognize Culbreath’s right to maintain én action under the
OCSPA based upon the fact that the law firm is not an “individual’ for purposes of
the act™); Anderson Law Qffice, LLC v. Esquire Deposition Services, LLC,
NTD.Ohio No. 1:00 CV 1909 (Mar. 31, 2011) (“Based on the Culbreath decision,
the court determines that Plaintiff Anderson Law Office does not possess standing
under the OCSPA.”). Because Semco is a ciorporati_onwzmt a natural person—we
agree with the trial conrt that Semco’s (SPA claim was groundless for at least that
reason.

{945} We next address the “had faith” requirement of R.C. 1345.09(F)(1).
The CSPA does not define “bad faith,” so we apply its ordinary and common
understanding. See Culbreath at 9 22, citing R.C. 1.42. Black’s Law Dictionary
defines “bad faith” as “[d]ishonesty of belief ot purpose.” State ex rel. Bardwell v.
Cuyahoga Cty. Bd. of Commrs., 127 Ohio St.3d 202, 2010-Ohio-5073, § 8,
quoting Black’s Law Dictionary 159 (9th Ed.2009) (internal quotation marks

omitted). The Supreme Court of Ghio has described “bad faith” as follows:
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A lack of good faith is the equivalent of bad faith, and bad faith,

although not susceptible of concrete definition, embraces more than

bad judgment or negligence. It imports a dishonest purpose, moral

obliq&i@, conscions wrongdoing, breach of 2 known duty through

somie ulterior motive or ill will partaking of the nature of fraund. It

also embraces actual intent to mislead or deceive another.
Slater v. Motorists Mut. Ins. Co., 174 Ohio St. 148 (1962), paragraph two of the
syllabus, overruled on other grounds in Zoppo V. Homestead Hs. Co., 71 Ohio
St.3d 552 (1994). See also Palmer, 1998 WL 255566, at *6, quoting Slater.

{446} Here, jS‘aenfmcs’s original complaint included a CSPA claim. (Doc. No.
1). Sims Bros. and the other defendants moved for judgment on the pleadings
under Civ.R. 12(C), requesting, in part, that the trial court dismiss Semeco’s CSPA
claim because, among other reasons, Semco Wwas not an “individual” who
possessed standing to bring a CSPA claim. (Doc. No. 13). Sims Bros. and the
other defendants cited Culbreath several times in their motion. (Jd.). Instead of
responding to the motion, Semco sought and was granted leave to file an amended
complaint. (Doc. No. 16). Semco filed its amended complaint, which contained
additional factual allegations and added paragraphs to Semco’s CSPA count.

(Doc. No. 17). Sims Bros. and the other defendants moved to dismiss the CSPA
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claim, again citing Culbreath and other authorities. (Doc. No. 20). The trial court
granted the motion to dismiss. (Doc. No. 28).

{447} The trial court concluded that Semco acted in bad faith when it
included the CSPA claim in its amended complaint after the defendants filed their
motion for judgment on the pleadings, bl'mging Culbreath and other authorities to
Semco’s attention. We also note that Semco apparently knew it was not a party
to a “consumer transaction” but included a CSPA claim in its amended complaint
anyway, alleging that it “[stood] in the shoes” of the thieves.

{948} We find unpersuasive Semco’s argument that its CSPA claim was -
not groundless because the.trial court denied the defendants’ joint méﬁon for
judgment on the pleadings. The frial court did not rule on the merits of the motion
for judgment on the pleadings, but rather denied it and Semco’s motion to hold it
in abeyance pending a ruling on Semco’s motion for leave to file its amended
complaint. (Doe. No. 16). Indeed, the trial coutt informed the defendants that
they could “renew their motion for jndgment on pleadings affer being served the
a,mended complaint.” {/d.).

{449} Based on these facts, the trial court could have determined that
Semco acted with a dishonest purpose. 1t was not abuse of its discretion for the

trial court to conclude that Semco filed its CSPA claim in bad faith. Accordingly,

? I reaching this conclusion, the trial court mistakenly referred fo the defendants’ motion for judgmernt on
the pleadings, filed before Semco’s amended complaint, as a “12(B)(6) motion.” This apparent oversight
does not impact our analysis.
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the trial comt did not abuse its discretion when it decl;iéed an attorney-fee award to
Sims Bros. was appropriate.

1950} Nor did the trial court abuse ts discretion in setting the amnount of the
attorney fee award. R.C. 1345.09(F) provides that a trial court “may award to the
prevailing party a reasonable attorney’s fee limited to the work reasonably
performed.” As with the decision of whether to award attorney fees, “the amount
any such award pursuant to R.C. 1345.09(F) [is] left to the trial cowt’s discretion.”
Mansour v. Vitlean Waterproofing, Inc., 12th Dist. Butler No. CA99-09-150, 2000
WL 783069, #4 (June 19, 2000). See also White v. Lima Auto Mall, Inc., 3d Dist,
Allen No. 1-08-63, 2009-Ohio-411, 9 15. “Unless the amount of fees determined
is so high or so low as to shock the conscience, an appellate court will not
interfere.” White at § 15, citing Brooks v. Hurst Buick-Pontiac-Olds-GMC, Inc.,
23 Ohio App.3d 85, 91 (12th Dist.1985). A trial court judge has “an infinitely
better opportunity to determine the value of services rendered by lawyers who
have iried a case before him than does an appellate court.” White at q 16, citing
Brooks, 23 Ohio App.3d at 91. See also Mike Castrucei Ford Sales, Inc. v.
Hoover, 12th Dist. Clermont No. CAZ009-03-016, 2009-Ohio-4823, 9 11.

{51} “With regard to the reasonableness of the fee ‘award, the Ohio
Supreme Court has set forth a two-part process a trial court is to follow when

determining the amount of fees to award the prevailing party.” Mike Castrucci
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Ford Sales, Inc. at 9 14, citing Bintner v. Tri-County Toyota, Inc., 58 Ohio St.3d
143, 145 (1991). “Pursuant to Bittner, the trial court should first caleulate the
muniber of hours reasonably expended on the case multiplied by a reasonable
howtly rate.” Id, citing Bittner at 145. The trial court “may then mcdifj its initial
calculation after applying the faciors listed in DR 2-106(B).”° Id at9 15, citing
Bittner at 145. Those factors include:

the time and labor involved in maintaining the litigation; the novelty

and diffioulty of the questions involved; the professional skill

required to perform the necessary legal services; the atforney’s

inability to accept o'the}: cases; the fee customarily charged; the

amount involved and the results obtained; any necessary time

limitations; the nature and length of the attorney/client relationship;

the experience, reputation, and ability of the attorney; and whether

the fee is fixed ot contingent.
Jd., quoting Bittner at 145-146. “The trial court has the discretion to determine
which factors to apply, and the manner in which the application of the facters will
affect the [trial] court’s initial calculation.” Id., citing Bittner at 146.

9523 As the trial court noted, at the hearing on Sims Bros.’s motion for

attorney fees, counsel for Sims Bros. testified that his firm expended 75.2 hours of

5 DR 2-106 of the Disciplinary Rules of the Code of Professional Responsibility has been replaced by Rule
1.5 of the Rules of Professional Conduct. “The factors contained in both the code and the professional
rules are virtually identical” Afike Casirucei Ford Sales, Inc. at % 13, fn. 2 {citation omitied).
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attorney and paralegal time in defense of Semeo’s CSPA claim. (June 4, 2012 Tr.
at 22). (See also D’s Ex. 1). Given the attorney-fee award of $26,130, Sims
Bros.’s counsel’s average hourly rate equaled just over $340 per hour. The trial
cowt concluded fhat the number of hours expended on the CSPA claim and the
hourly rate, “[a]lfhough on the high side,” were reasonable. (Doc. No. 129). The
trial court did not modify its initial caleulation of $26,130, nor was it required to
do s0. See Mike Castrucci Ford Sales, Inc. at § 15.

1453} Sims Bros.’s attorney-fee witness testified that the number of hours
expended wa§ “entirely reasonable,” and that the howly rate, although “towards
the upper end” of the reasonable range, was reasonable. (Jome 4, 2012 Tr. at 55-
58). Included in Sims Bros.’s counsel’s work related to the CSPA claim were a
joint motion for judgment on the pleadings and a joint motion to dismiss two
counts of the amended complaint, inctuding the CSPA claim. (Jd at 10-12, 55).
The defendants, including Sims Bros., prevailed on their joint motion to dismiss
the CSPA claim. {(Doc. No. 28). Sims Bros.’s attorney-fee witness testified that
the average howly rate of over $340 was “on the higher range of the
reasonableness scale” considering rates for «Colambus or central Ohio.” (June 4,
2012 Tr. at 57). He considered central Ohio rates, not just Marion rates, in part
because Semco was repiesented by two Columbus firms and one Marion firm.

(Id. at 30). The $26,130 award represented approximately one tenth of the total
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amount billed to Sims Bros. to defend it against Semco’s four-count case. {Id. at
58). In its amended complaint, Semco requested $711,000, plus treble damages.
(Doc. No. 17); (June 4, 2012 Tr. at 58).

(@154} We reject Semeo’s érgument that any attorney-fee award should not
include fees incurred before September 25, 2009—the day the trial court granted
Semeco leave to file an amended cémpiaint and denied the defendants’ motion for
judgment on the pleadings and Semeo’s motion fo hold that motion in abeyance.
(Doc. No. 16). Again, the trial court did not rule on the merits of the motion for
judgment on the pleadings and instead invited the defendants to renew it after
Sermco filed its amendeé complaint. (7). Sims Bros. is not responsible for
Semco’s seeking leave to file an amended complaint.

1455} We cannot conclude that the trial cowt’s decision to award Sims
Bros. $26,130 in attorney fees was unreasonable, arbitrary, or unconscionable.
The trial court did not abuse its discretion. Semco’s third assignment of error is
therefore overruled.

{9563 Having found no error prejudicial fo the appeliant herein in the
particulats assigned and argued, we affirm the judgment of the trial court.

Judgment Affirmed
WILLAMGOWSKI and SHAW, J.J., concur.

Jjir
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

'MARION COUNTY
SEMCO, INC.,
PLAINTIFF-APPELLANT, CASE NO. 9-12-62
Vo
SIMS BROS., INC., ET AL, JUDGMENT

ENTRY
DEFENDANTS-APPELLEES. ' .

For the reasons stated in the opinion of this Court, the assignments of error
are overruled and it is the judgment and order of this Court that the judgment of
the trial court is affirmed with costs assessed to Aﬁpellant for which Jjudgment is
- hereby rendered. The cause is hereby remanded to the trial court for execution of
the judgment for costs. |

It is further ordered that the Clerk of this Court certify a éopy of this
Cowrt’s judgment entry and opinioﬁ to the triai court as the mandate prescribed by
App.R. 27; and serve a copy of this Court’s Jjudgment entryind opinion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

DATED: september 23, 2013
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