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EXPLANATION OF WHY THIS CASE IS A CASE OF I'UBLIC OR GRI;AT GENERAL
IN"I'F;REST

This cause presents critical issues for the future of Ohio's substantive and procedural law

as it pertains to the operation and regulation of scrap centers/recycling centers, the protection of

owners of facilities that produce scrap material from theft, and the use of the summary judgment

process in Ohio. Specifically, the substantive and procedural laws in cluestion are: Am. Sub.

S.B. 193, common law conversion, and Ohio Rule of Civil Procedure 56.

States have a rational basis for protecting owners of manufacttiring facilities, as well as

other industrial, commercial., and retail facilities and homeowners from the exploitation of metal

thievery. As this plague has swept through the state of Ohio and the entire country, local police

and sheriff's offices have searched for a solution to a problem so pervasive that local authorities

have reported occurrences of theft on a weekly basis and eznployed the help of federal services

on patterns of corrupt activity, especially on activity in which such massive losses have been

stiffered. Although scrap thefts are usually small, the mounted affect can be extremely costly to

victims of the crime. As the present case demonstrates, large amouzlts of lost scrap exacerbate

this cost to the business suffering the loss. To address this issue, the Ohio Legislature passed

S.B. 193, which became effective on September 28, 2012. The legislation had multifarious

provisions which created specific criminal penalties for the theft of certain articles, required

scrap metal dealers to register with the Director of Public Safety, to create reports of the scrap

metal received, and to obtain an ID or take a photograph of the person from whom the dealer

purchases or receives the scrap metal.

Although the state of Ohio has made progress in its laws regulating recycling centers, the

current legislation would not have protected the Appellant in the present case from the 70,000

pounds of scrap material that was stolen from its foundry. Further, the changes that have been
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enacted to alleviate the problems with thieves presenting stolen scrap materials to recycling

centers in Ohio do not adequately protect the owners of the facilities, homes, vehicles and

businesses from which the materia( has been stolen. This court must act in order to prevent the

exorbitant costs suffered by businesses from which materials have been stolen.

The cause of action for common law conversion, and the demand requirement in

particular, creates an impediment to the prosecution of violators who inteiiningle stolen goods or

change the state of the stolen goods st2ch that the goods are no longer identifiable by the owner.

As the statute currently reads, to make possession unlawful, a demand for the property's return

must have been made by the lawful ow-ner. In cases where stolen material has been converted,

transformed or intermingled in some way, it is impracticable and, in some cases, impossible for

the victim to make a demand for the return of the property, as cuffently required. In such cases,

the cause of action for common law conversion serves no purpose in the protection of the owner

of the stolen property and the prosecution of the thief of the stolen property. In order for the

cause of action of common law conversion to serve the proper purpose of deterring an offender,

prosecuting an offiender and protecting the owner of the stolen property, the application,

particularly the reauirement for a demand, must be changed in cer-tain situations. This case

illustrates the exact situation in which the demand requirement is not necessary, and merely

would be a formality in the law.

Ohio R. Civ. Pro. 56(E) allows for supporting and opposing affidavits to be filed when a

motion for summary judgment has been presented by a party. Supporting and opposing

affidavits are required to be made on personal knowledge and an adverse party may not rest

upon the mere allegations or denials of the party's pleadings, but must set forth specific facts

showing that there is a genuine issue for trial. As granting sumxnary judgm.ent disposes of part or
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all of a cause, the misase of the summary judgment process results in an abridgment of the non-

moving party's right to or request for a jury trial. Therefore, it is inappropriate for a judge to use

sununar_y judgment where the requirements of the moving party have not been met. Specifically,

it is of great public concern when a court uses summary judgment to dismiss a case where

disputes of material facts exist. Particularly inappropriate and of great public concern is wlien a

judge totally disregards an affidavit that contradicts the testimony provided by the opposing

party. The Supreme Court's guidance is needed to inform: the coui-ts of what judges must do

with an affidavit and evidence that refutes the testimony on which the party moving for summary

judgment relies. Precedence must be established where affidavits taken by an investigator

contradict the testimony presented by employees of a corporation and allow that action to survive

summary judgment.

To summarize, it is of great public interest that the Supreme Cour-t of Ohio hears this case

and makes a determination as to the following: (1) ivhether the legislation that has been

developed to solve problems with thieves presenting stolen scrap materials to recycling centers

in Ohio adequately protects the owners of facilities from which the material has been stolen or

does this Court need to intervene witli comnlon law; (2) whether the cause of action for common

law conversion unreasonably impedes the prosecution of violators of the statute where demand

for the property is impossible or unreasonable; and (3) whether an affidavit from an investigation

that contains contradictory statements of employees establishes sufficient evidence to sut-vive

summary judgment.

STATEi!!IEI4TT OF THE CASE AND FACTS

The case arises from the discovery of the Plaintiff/Appellant, Semco, Inc., that copper,

beryllitun copper, and othermetal scrap materials from the foundry's mariufacturing processes
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had been stolen from the foundry and sold to Appellee, Sims Bros., Inc., and two other scrap

dealers who were nan-ied Defendants in the underlying action: General Recycling of Ohio, LLC

and Kokosing Valley Enterprises, Inc. Defendants General Recycling of Ohio, LLC and

Kokosing Valley I:nterpr.ises, Inc. are not parties to this appeal because they were dismissed with

prejudice from the underlying litigation pursuant to terms of each of their respective settlement

agreements.

Semco is an Ohio Corporation located in Marion, Ohio that manufactures and sells

beryllium copper plunger tips which are used in the die cast industry. The manufacturing

process for the plunger tips begins in the foundry where copper, beryllium copper and other

metals are melted together and poured into molds that create the rough casting form of a plunger

tip. The manufacturing process leads to the creation of scrap materials that Semco reuses in the

manufacture of future plunger tips. The excess material is trimmed from the casting and the

actual casting then goes for heat treatment and is milled to its final specifications in the machine

shop. During the machuiing stage, scrap copper shavings are accumulated and compressed into

pucks/briquettes that are melted and used in fiitiire plLmger tips. These pucks/briquettes are

composed of an alloy of either 0.5% or 2% beryllium, .035% - 0.5% of beryllium, 1.5% - 2.0%

of nickel, and the remaining percentage is copper. An important fact for the consideration of this

Court is the toxicity of beryllium, which poses significant health risks upon inlialation and

requires proper handling and disposal. To our knowledge, Semco is the only foun:dry in the

world that makes scrap shavings compressed into beryllium copper pucks. Generally, as a

foundry.. Semco does not sell any of its scrap metal. Rather, the scrap material is reused in its

production processes. "Ihe castings and finished plunger tips are stored on the racks in Semco's

shipping and receiving process.
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Sims is a scrap dealer business with its headquarters in Marion, Ohio. Sims buys,

transports, and sells several types of scrap products, including iron, steel, nonferrous metals such

as copper, cardboard, newspaper, plastics and glass. Sims has a regional presence with recycling

operations in Marion, Delaware, Bellefontaine, and Columbus, Ohio. The current owner of Sims

is Gary Sims, its President and Chief Executive Officer, and at the time that the litigation arose,

Scott Fischer was its Part-Owner and Chief Operating Officer. Scott Fischer has since left his

position with Sims as he was indicted on five (5) counts of federal tax evasion in U.S. District

Court Northern District case number 3: I3-cr-00217-JJH-l . At the Marion location, Sims

operates a drive-through recycling center that services individual consumers looking to sell their

scrap materials to Sims. When a customer comes into the drive-through at Sims, the customer's

material is classified/graded and weighed by a Sims' employee. If there is a question as to the

material type/grade, one of the drive-through employees requests Scott Fischer, the COO, to

come and classify/grade the material. The sale of foundry-type material, castings, and #inished

type product is not a common occurrence at Sims drive-through facility. In fact, any finished

tips brought in from Semco would have been readily identifiable with a`Semco' stamp. A

review of the deposition transcripts makes it clear that Sims' employees were evasive in their

answers to questions related to the sale of foundry-type material in the drive-through facility and

that it was in fact not a common occurrence over the last twenty (20) years.

Two Semco employees, Jeff Dolick and Josh Scabold, stole scrap materials in the form of

castings, scrap risers and gating, pucks, and finished plunger tips, which by calculations based on

Semco's inventory amounted to over 70,000 lbs. Dolick and Seabold then sold the stolen Semco

foundry materials and finished product to Sims and the other two named scrap dealer Defendants

in the underlying action: General Recycling of Ohio, LLC and Defendant Kokosing Valley
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Enterprises, lnc. Upon discovery of the missiz7g materials, Semco hired private investigators

Ron Scheiderer and Dennis Potts to investigate the thefts from Semeo's foundry and

nranufacturing facility as well as detertnine to which scrap dealers the thieves transferr:ed; sold

the stolen material. 'I'his investigation revealed that the thieves had sold large qt.iantities of the

stolen foundry material to Sims, General Recycling of Ohio, LLC and Kokosing Valley

I;nterprises, Inc. Sims drive-through facility in Marion was mamied by several employees,

including Chad Rayburn, Otis Britton, and Hibbard Smith. Investigator Potts created written

case reports, accumulated video statements from Sims' employees, audio and video statements

from Seabold, and an audio statement fi:oni Dolick. Potts learnecl that Dolick, Seabold, and other

acquaintances would take the stolen material to local scrap dealers and sell the materials for cash.

On July 21, 2008, Investigator Potts met with several employees of Sims Bros., Inc.

including Chad Rayburn, Otis I3ritton, and Hibbard Smith. During this visit to Sims Bros.'

locatiozi, Investigator Potts had a box of sample Semco materials that were representative of the

types of materials that Dolick and Scabold stole from Semco. During his conversation with

Investigator Potts, Chad Raybunl stated that he could recall one male coming in thxee to four

times a week to sell the stolen Semco copper materials in quantities of up to 700 pounds per trip.

Corroboratizrg Rayburn's statements, Otis Britton stated that a male came in and sold the Semco

materials two to three times a week bringing in abotrt 800 pounds each. time. Hibbard Smith

stated that he thought the copper materials that were being brought in for sale were stolen but he

was not sure from where they were coming. On August 16, 2008, Potts met with Sims employee

Chad Rayburn again, at which time Rayburn admitted that Sims had purchased new plunger tips

from Dolick. These finished products were stolen from Semco. During this meeting, Rayburn
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also stated that he had his boss, Scott Fischer, one of the owners of Sims Bros., Inc., grade the

Semeo materials wlien it first came in for sale.

On October 9, 2008, Investigator Potts met with Sims employee Chad Rayburn again.

During this interview, Rayburn informed him that a female also brought in the stolen. Semco

materials for sale to Sims Bros., Inc. Rayburn admitted that Sims purchased the materials from

the female approximately 15 to 20 times in a weight range of approximately 200 plus pounds to

700 pounds. Rayburn again contii-ined that Sims purchased rtew plunger tips from the thieves.

On October 9, 2008, Investigator Potts also met with Sims employee Otis I3ritton again. During

this interview, Britton advised Potts that he thought the Semco materials that were brought in for

sale to Sims may have been stolen from a foundry but did not know of any around. It is again

worth mentioning that, to our kilowledge, thc Semeo fotuidry is the only foundry in the world

that creates the distinctive beryllium copper puck-shaped scrap material that was sold to Sims.

Based on the type of material, amount of material, and numerous trips, Sims had reasonable

cause to believe that the property it purchased had been obtained through the commission of a

theft offense.

On March 17, 2009, Appellant filed its Complaint against Defendants Sims Bros. Inc.,

General Recycling of Ohio LLC, and Kokosing Valley Entei-prises, Inc. An Amended

Complaint was filed on October 2, 2009, which alleged the Defendants knowingly received the

stolen propei-ty and contained one (1) count of violation of the Consuiner Sales Practices Act as

contained in Ohio Revised Code § 1345.01 et s•eq., one (1) count of Civil Theft as contained in

Ohio Revised Code § 2307.61, one (1) count of Conversion, and one (1) count of Unjust

Enrichinent. Defendants filed their individual Answers to the Appellant's Complaint and filed a

Joint Motion to Dismiss Counts I and IV of the Amended Complaint on November 2, 2009,
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which Appellant opposed. On January 26, 2010, the trial court dismissed the counts alleging a

violation of the Consumer Sales Practices Act and Unjust Enrichment, leaving the Civil Theft

and Conversion claims pending.

As part of the discovery process, the depositions of at least fifteen individuals were taken,

with Appellant taking the depositions of six (6) of Sims Bro., Inc.'s employees and owners,

namely Chad Rayburn, Otis Britton, Hibbard Smith, Stan Casey, Scott Fischer, and Gary Sims.

Sims took the depositions of several Senlco enzployees, including: Leonard Furman, Brett

Tennar, IDella Alexander, Ron Babbs, and Mark IIall. The deposition testinlony of Scott Fischer

was heavily relied upon by Siins to support its factual allegations. However, Appellant questions

his credibility as he pled guilty to five (5) counts of federal income tax evasion in U.S. District

CourtNorthern District on May 7, 2013.

On August 19, 2011, Sims Bros., Inc. f l:ed its Motion for Summary Judgment, to Nvhich

Appellant timely filed its Memorandum in Opposition on September 6, 2011. In support of its

Memorandum in Opposition, Appellant filed a Motion for Leave to File the Affidavit of Dennis

Potts, a private investigator who interviewed several Sims Bros., Inc. einployees. The interviews

conducted by Dennis Potts went to the issue of whether Sims Bros., Inc. knew or had reason to

know that the materials presented by the Appellant's employees at the recycling center and

purchased by Sims Bros., Inc. were stolen. Tlle Affidavit contained statements that created

genuine issues of material fact in the Civil 'I'heft claim and Conversion claim. The Trial Court

never ruled upon Appellant's Motion for Leave to File the Affidavit of Dennis Potts in Support

of its Memorandum in Opposition to Sims' Motion for Summary Judgment.

On October 12, 2011, the trial court issued its Journal Entry ruling in the Appellees'

favor on both branches of its motion and granting Sims Bros., Inc.'s Motion for Summary
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Judgment in its entirety, thereby dismissing the case. The trial court concluded that Sims was

entitled to summary judgment on Appellant's Conversion claim because Appellant failed to

demand return of its property and on the Civil Theft claim because no issue of fact existed as to

whether Sims knew or had reasonable cause to believe that the property was stolen. It is

noteworthy that although the trial court never ruled upon Appellant's Motion for Leave to File

the Affidavit of Dennis Potts in Support of its :Vl:emorandum in Opposition, the trial court

referenced the affidavit on pages 3-4 of October 12, 2011 Journal Entry, which. clearly indicated

that the trial court reviewed the facts as presented in the affidavit. In its November 2, 2012

Judgment Entry, the trial court granted Sims' motion for attomey fees on the dismissed CSPA

claim, awarding Sims attorney fees of $26,130.

In support of its position on these issues, the Appellant presents the following argument.

ARGUlV1T>N'I' IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1. When a party is able to demonstrate that Sections 2913.01,

4737.04, 4737.041, and 4737.99 as amended by S.B. 193 and Sections 4737.012 and 4737.045

as enacted by S.B. 193 fail to provide protection in a case, that party must be able to pursue

a common law action under Ohio law

The trial court's discretion in regulating the operation of scrap metal dealers and

deterring theft offenses of scrap metal and bulk merchandise must be guided by the statutory

scheme that has been developed by the legislature, including those policies set out in Ohio

Revised Code Sections 2913.01, 4737.04, 4737.041, 4737.99, 4737.012 and 4737.045. Further;

the interests of business owners who have been adversely affected by the theft of scrap metal

must be protected by the law. Although legislation has been developed to hold recycling

facilities/scrap yards accountable for tracking the source of the scraps which they purchase, such

legislation would not have helped the Appellant in the present case.
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S.B. 193 contained numerous provisions that sought to deter scrap metal thieves from

profiting off of the exchange of stolen scrap metal with recycling centers. Ohio Revised Code

Section 4737.04(C) now requires that every scrap metal dealer maintain a record or electronic

file of the materials pcirchased as well as keep a photograph of sellers on file for a period of sixty

(60) days. While Section 4737.04(C) creates a record of the property that is sold to a scrap metal

dealer, the requirement of recording the property received by the scrap metal dealer is

insufficient. The current law allows for the recorded information to be disposed of after a year's

time. More disturbing is the caveat that allows the scrap metal dealer to dispose of the

photographs taken of the sellers after a period of sixty (60) days. While admirable that the

legislature recognized that requiring sellers to identify themselves at every exchange might deter

criminal activity, the statute falls short of adequately protecting the Appellant and other business

owners. Although a seller is required to show photo identification or submit to a photograph by

the scrap metal dealer, section (1) of the statute allows the scrap dealer to clear the photographic

record every sixty (60) days. Thus, under the new legislation a thief can circumvent the new

measures either by limiting his activity at any given scrap yard to once evez-y sixty (60) days or,

as in the present case, a perpetrator can pull others into the operation to increase the amount of

scrap materials that can be exchatiged thereby avoiding suspicion.

Even if the new legislation had been applied in the present case, Appellant would not

have been protected from its employees' theft and exchange of scrap materials. Requiring Jeff

Dolick and Josh Seabald to present an ID would not have prevented Sims from accepting the

stolen material, as the individuals had a flimsy explanation accepted by Sims' employees. While

the legislation's provision on records attempts to identify stolen property, the record is only

helpful if: (1) the business knows that the material has been stolen, (2) the material has been
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properly identified and categorized by the person inaking the record entry, and (3) the material

has been discovered within the 60 -- 365 day period that the record must be retained. In the

present case, the scrap materials had been stolen over a period of approximately six (6) months

which would have provided Dolick and Seabald ample opportunity to exchange stolen scrap

material, even if they had to show an ID or their transactions were tracked in a recording system.

Further, although the legislation requires a record of transactions to be kept, there is no

requirement that the scrap dealer hold the material for a specified period of time before

processing it. For example, Section 4737.04(D) mandates that all railroad material shall be held

by a scrap metal dealer for a period of thirty (30) days after being purchased or acquired. Also,

Section 4737.04(F)(6) contains a provision that dictates that no scrap metal dealer shall purchase

or receive a beei- keg that is marked with a company name or logo. No such provision was

included for foundry scrap metal, rough casting; or even finished castings with a business' name

stamped on them. The statute must be expanded to place a holder on the recycling of scrap

material that has a unique appearance or marking that indicates that it comes from specific

company, as this would allow the company time to identify the stolen property. Furtheirnore, as

noted in Investigator Potts' affidavit, Sims' employees admitted to purchasing new, finished

product from the individuals who stole the scrap from Appellant, such new materials being

identifiable due to the name `Semco' appearing on the product. Appellant and other businesses

would be better protected if the statute banned outright the purchase of any scrap that had an

actual brand name on the face of the product or bazu-ied the purchase of scrap material unique in

its appearance or packaging. The existing legislation fails to adequately protect owners of

material stolen and sold as scrap and, although deferential to the railroad and beer industry, fails

to recognize the exponential monetary effect that stolen scrap material has on other business
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owners. `I'his Court must provide guidance for businesses that fall victim to theft where the

criminal theft statute does not provide remedy as the scrap dealers are a corporation and the

cause of action for conversion requires a dubious demand requirement, as discussed in the

second proposition of law.

Of additional public concern in the protection of business owners from which scrap

materials are stolen is the effect on public health and safety from the mishandling of the scrap

material by recycling centers. In the present case, Appellant's scrap material contains a small

arnount of the toxic material beryllium, an element which is on the federal Environmental

Protection Agency watch list. While industries which use beryllium are subject to environmental

regulations for the protection of employees and the public, an industrial facility cannot control or

enstzre a recycling center's proper handling and disposal of such toxic waste product. Therefore,

Appellant and other commercial users of these harmful elements contained in scrap metal remain

vulnerable to litigation, legal expenses in the forin of attorney fees and judgments, and other

costs as long as they are without protection from theft.

Proposition of Law No. 2. When stolen property has been commingled with other
property, or has changed state to such an extent that the property is no longer in a form
recognizable by the orvner of the property, the demand requirement under a cause of
action for common law conversion is not necessary.

The appellate court concluded that there was no genuine issue of material fact that

Appellee neither knew nor had reasonable cause to believe that the materials the thieves sold to

Appellee were stolen. As such, the appellate found that Appellee came into possession of the

materials lawfully, thus Appellant was required to establish the demand and refusal elements of

conversion. See I'eirce v. Szymanski, 6th Dist. Lucas No. L-.11-1298, 2013-Ohio-205, ^,`, 19 citing

R & S Distrib., Inc. v. Hartge Smith Monwavens, L.L. (7., 1 st Dist. Hanlilton No. C-090100, 2010-
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Uhio-3992,T, 23. The appellate court reasoned that since Appellant failed to produce evidence of

demand and refusal the elements for a conversion claim were not met.

In addition, the civil theft statute currently reads, if a party neither knows nor had

reasonable cause to believe that the materials the thieves sold to were stolen, then the patfiy is in

lawful possession of the property unless notified otherwise through a demand. The statute

overlooks the possibility for and does not include any contingency for the situation in which a

Iawfiil owner of stolen property is unable to make a demand because the stolen property is

unrecognizable. In a case where stolen material either starts as scrap or where the stolen material

has been converted, transforr.ned or intermingled with other property, it may be impracticable or

impossible for the stolen property to be recognizable or traceable once it leaves the hands of the

lawful owner. In such cases, the cause of action for common law conversion and the civil theft

statute serve no purpose in protecting the lawful owner of the stolen property.

In the present case, the scrap material, castings and finished plunger tips were stolen from

the Appellant's facilities where the material was being stored for use in future production process

or distribution to customers. Whilesome of the finished plunger tips bore a`Semco' starnp by

which the tips were readily identifiable, other scrap produced by the Appellant would not

necessarily have been identifiable once it was turnedover by the thieves tothe Appellee's

recycling yard. Furthermore, since Sims' was in the business of buying, transporting and selling

scrap material, its profit was driven from the speed by wllich the company could transport and

sell for profit the material that it had pttrchased or had obtained. Therefore, the Appellant's

demand for the return of its property in the present case would have been f-ruitless due to the

nature of the scrap material that was stolen and the probability that Sims' either intermingled all

similar scrap metal together, changed the state of the scrap metal in some way such as grinding
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or melting down the material, transported the material to one of its other facilities, or sold the

material to another buyer at a profit.

It should also be emphasized that 70,000 lbs of scrap material was stolen from

Appellant's facility before Appellant realized material was missing and completed an

investigation uncovering the individuals who had committed the theft and Sims' participation in

purchasing the stolen property. It is unreasonable that a compaz-iy such as the Appellant should

be required to make a demand for the return of such stolen property before the courts recognize

its conversion claim. Therefore, in order to more adetluately protect the foundries,

telecommunications companies, quarries; construction companies and households, to name a

few, fr.om which scrap material is being stolen at alarming rates, Appellant requests guidance

fi•om this Court that when stolen property has been commingled with other property, or has

changed state to such an extent that the property is no longer in a forni recognizable by the owner

of the property, the demand requirement under the cause of action for common law conversion

and the civil theft statute is not applicable.

Proposition of Law No. 3. Affidavits of investigators contraiy to statements and
admissions made by employees must be sufficient to survive summary judgment.

As granting summary judgment disposes of part or all of a case, summary judgment is a

powerful procedural process that has been left to the discretion of the court. The misuse of the

summary judgment process results in an abridgment of the non-moving party's right to or request

for a jury trial. Therefore, it is of great public concei-n that a jud.ge should be allowed to grant a

party summary judgment where a dispute of material fact exists.

A dispute of material fact existed in the present case between the information provided in

the depositions of Sims' employees and the investigation these same employees divulged to

Investigator Potts, which were captured by audio andfor video media and attested to in
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Investigator Potts' affidavit to the trial court. However, the trial court characterized these

statements as admissions of liability and opinion statements and concluded any such statements

by the employees did not concern a matter within the scope of their employment and were not

admissible under Evid.R. 801. It is inappropriate for a judge to grant summary judp-z7ent when

the party against whom judgment is sought provides an affidavit that contradicts testimony

provided in a deposition, where such contradiction goes to a material fact. Civil Rule 56

recognizes that si:ich facts are for the consideration of a jury, and in such. a case, it is

inappropriate for a. judge to keep out an affidavit from an investigator. By allowing such action,

Ohio courts have set a dangerous precedent by which an employee could never iinpute liability

to an employer, despite an investigation that has uncovered factual support for such liability.

The court's consideration of disputed material facts is integral to the summary judgment process

and to the fair and equitable operation of the Ohio judicial system, and affidavits and evidence

submitted to the court by hired investigators that controvert statements and adznissions made by

employees must be sufficient to survive summary judgment.

CQNCLIISIUN

For the reasons discussed above, this case involves matters of public and great general

interest. The Appellant requests that this Court accept jurisdiction in this case so that the critical

issues presented will be reviewed on the merits.

Re

fi. . Ratliff (00278 , Counsel of Record
; eff Ratliff (0083 ^ ^)
Rocky R.atliff (4089781)
Counsel for Appellant, Semco, Irie.

15



Cl?.RTIFICA'I`E OF SERVICE

I hereby certify a copy of the foregoing Jurisdictional Meinorandutn of Plaintiff-Appellant,
Semco, Inc. was served upon Keith Shumate, Scott C. Walker, and Aneca Lasley, Attorneys for
Appellees, 2000 Huntington Center, 41 South High Set, Columbus,H 43215 by sending a

true copy of the same by ordinary U.S. mail tbis ^ f^^ °f '^ îber4 2013.
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'P' .. STO^rT, P.J.

JT5J P'laintiff-appellailt; Semco, Inc. («seanca"), appeals the Mariazz

Cottiity Coui^t of Conint.on Pleas' October 12, 2011 mid hloven^ber 2, 2:(}12

juclgnient etitries. In its October 12, 210 11 jticlgnxeiit entry, the trial cotirt grarited

summaly judgment in. favor of clefenclant-appellee, Shns Bros., Inc. ("Sims

Bros."), cozicluciing ilz.at. Sin-is Bros. was entitled to stuimxaiy jxzdgznent on

Sezxic o's conversion claim because Semoo failed to cleinancl rctzu^^ of its property

and on its civilNtlieit cla.iixi because no issue of fact existed as to whether Siins

Bros. lme-vv or lxacl reasonable cause °ta believe tl-lat the property was stolen. In its

Noveniber 2, 2012 judgn-ien.t entry, the ttial cotn-t grvlterl Siin:s Bros.'s znotion for

attorney fees on Seznco's dismissed Cans^zner Sales Practices Act ("CSPA")

claim, a,,varding iiiaxs Bros. its recliiested: attoi-ney fees of $26,130. For tlie reasons

tlrat follow, we affiriii.

{f,21 'fWs case involves a dispute between a fio-Lindry, Semeo, mid a naetal

recycler, Siins Bros. It stems frQna the repeated thefts of Semco's metal materials

by two of its employees, asid the tltieves' sale of those niatezizls at Sims Bros.'s

drive-tlirougll recycluig center. (Doc. Nos. 80, 83).

JT3) 011 iVlarcli 17, 2009,. Seinces filed a. coz-nplaint against Sinis Bros. and

hva other metal-recycler defendants wlio settled u=itlx Selnco and are i3ot parties to

this appeal. (7:3oc. Nos. 1, 1.21, 122). Senxco's calnplaint contained f,oiir counts;
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violation of the CSPA under R.C. 1345.01 et seq.; civil theft un:^.er R.C. '^9:^3:6i,

based on a tlieoiy of receiving stolen propert.y; conversion; and, ilqjnst enrichment.

(1,I). Sims Bros, filed its ^i-iswer onMay 8, 2009. (73oc.No.7).

{91 dn Au.gust 21, 2009, Sir.tis Bros. aiid the other two defendants filed a

joint inotion for judginent on 4the ple' attings as to all of the counts of tlie complaint.

(Doc. No. 13). Semco did iiot respond to that xziotio.n and instead axov°d for leave

to file an anzended coiiipla.i.n.t. (Doc. No. 15). Tlu;ee days later, the trial cotirt

' g-^nted Setxlco's motion for leave to file an aniended conYplaint and noted tliet the

clefenclatiEs coiild renew their inotion for judgm.ent on tl-io, pleadings a:^^ter 4ciucc

filed its amended complaint. (Doc. No. 16).

JI5} Senzco filed its ainended complaint on. October 2, 2009. (Doc. No.

17). In it, Seinco incltidecl additional factti^l, alle^^.tions' and the same four cotints

as it did in its original coinplaii:at. (1d). 011 October 30, 2009, Sians Bros. mitl tlie

other two dc^endaiits filed a joint motion to disniiss the CSPA and unjust-

ennclnnent couiits. (Doc. No. 20). Also on that day, Si.nis :Bros. filed its answer

to Seinco's anzen.cleci cornplaint- (Doc. No. 21). Sernco opposed flie defeiidant.s'

joint inotion to disnliss on November 20, 2009, tu-id the defendants filed a. reply in

suppaxt on Deccinbez7.0, 24109. (Doo. Nos, 24, 26). On Jmiuary 26, 2010, the trial

cauil granted the cleferlelants' motion to dasrniss the CSPA andLlirjust-enriclnneiit

counts. (Doc. No. 28).
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{T6} On. 1~'ebruaty 16, 2010, Sims Bros. moved purs-m-.n.t to R.C.

1345.09(1='')(1) for attomey fees that it ii-tcurzed in defending against Semco's

CSPA elaiin. (Doc. No. 32). Seinco opposed tl-i^ ^iiotian, and S3ins Bros. filed a.

reply in support. (Doe. 'Nos, 37, 41.). The tlial coti^t did uot zLile on Sims Bxo.s.'s

motion.

t11171 0-a A-tigust 19, 2011, Sii-ns Bros, luoved for summar4T jtaclgnieiit on tlie

reznaining counts in SMIco's amerided complaint-czviI the^^: and conlrersion.

(Doc. No. 80). 5einco filed its opposition to Sin-is Brw,.'s motion on September 6,

201 ]:.l (Doe. No. 83).

{T8}0n September 14, 2011 -r^dne days after the date by wbich Semco

was to file its response to Sims Bros.'s motion Senzco filed a motion for leave to

file azi affidavit in suppozt of its memerara.duFn in opposition to Sims Bros.'s

motion for sununaiy jticlginent. .(Doo. No. 103). The affidavit was of Detinas

;Potts, a private investigator Nvho interviewed tlu-ee Sim5 Bros. employees-Otis

Britton, H%^bard Sniith, and Chad R..ayb2axn: wiio were present when, on multiple

occasions, the inetal materials were brouglit to Sims Bros. for sale. (Potts Aff,

Doo. No. 103, attached). Potts .att.achecl to his affidavit investigation reports that

The trial cowt orcterect that Sexnco file its response to the Sims Bros.'s nmtion for sLiilunmy jud.gnellt "on

or before September 5, 2011." (Doc. No. 76). AttacIaed to Setnco's srseinoratzdiun in opposition to Sims

Bros.'s motion for sununaty jricdgm-ient was a certificate of sel vice certifying that Semco's counsel sea s=ed

opposing counsel vMh the inemorandtisn in opposition on Septeniber 2, 2011. (Doc. No. 83). v11iil.e it is

the responsibility of the filer, not the elerk of courts, to ensiu•e that a doctnneiit is timely filed, we do ilot
acl.dress hi this appeal the timeliness or untimeliness of Seanco's mem.oraudinai_ in oppositinii beca.tase that

issue is not before this Coiut.
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he prepared after interviewing Britton, Sinith., and Rayburn. (Id.). In the

investigation reports, Potts documented statements by Britton and Smith that they

believed the materials may have boen stolen, and statonients by Raybtirn that the

materials incltacled ^iiished copper proclucts knoNvn as plvui,ger ti:ps. (1d:).

{$91 On. Septeinber 16, 2011, Sinzs Bros. filed its reply in support. of its

motion for summai^^ jizclgia:len.t. (T)oc. No. 106). A xveelc later, Sin.1s Bi-os. filed a

x7iemorancltun in opposition to Semco's naotion for leave tQ file Potls' afficla.vit.

(Doc. No. 107). On Soptenxber 29, 2011., Sinis Bros. filed a "supplemental

snbinission" in opposltion to Seinco's motaon for leave after deposing Scxncn's

damages e^.̂ pe^t witness that day. (Doc. No. 109)> Also that day, Sexnco filed its

reply in slapport of its motion for leave. (Doc. No. I 11). The next day, Sims Bros.

filed s-Lipplemciital aiithority in support of its nio#.ion for s-Lnmiiaz°y judgmezit.

(Doc. No. 113). On October 5, 2011, Seinco ^`^led i.nenioranda in oppositioxi to

Sizxzs Bros.'s ".stippleincntal sLxbtnissi.on" and supplei.^-iental authority. (Doe. RTos.

l. 15, 1 1G}.

J^(141 On October 12, 2011, the tiial couit i.ssnetl its judgment entry

graiiting Sims Bros.'s motion for stimYnary jtic1gnien.fi. (Doe. No. 120). The trial

court conclirclcti that Scinco's aclniattecl f.ailiire to deznand reti-an of the stolen

materials sold to Si-ins Bros. by Seinco einployees iNTas fatal to its cc,nversion

claim. (Id.). As for Semcc's civil-tlteft claiin, the trial coi,ut "considered fhe
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[Fotts] affidavit aixcl its coiltents cleslaite the fact that the affiela.vit v,Tas, to say the

least, unchnely filed" aaicl concluded that it conta.iu.ed "nothing in.ore than hearsa.y-

opiziloit statements from the tinlee Sims Bros.'s employees NAxliich clirectly

coiitradict thezr swom testimozly cozitained in their depositiazis." (.l.'d.). Given its

eontents, the trial cotiu saicl. Seraaco ceuld not tise Potts' affidavit to ereate an issue

of fact. (1d). `fhe trial ca-Lizt tlierefore iss-tied sumi-nary juclginent in Sims 13ros.'s

favor. (Id.).

Oli November 3, 2011, Semce filed a notice of appeal. (Doe. No.

123). We cllsllllsscd that appeal. oia January 6, 2€112 for want of jurisdiction

because the trial colirt's sur^inary judgment enti-y did not resolve S-an-is Bros.'s

motioii for attorney fees that it filed on Fobn.iary 16, 2010. (Ruze 4, 2012 Tr. at 4).

Following otir dismissal of tha.t appeal, the tyl.al lcourt lielcl a hearing on Sims

Bros.'s motioii en June 4, 2012. (Icl. ); (Doc.Na. 128). Un November 2, 20I2, tlle

trial car^rrt gx`aiited Sinis Bros.'s motioii and awarded it $26,130 in attoniey fecs

under R.C. 1345.09(F). (Doe. No. 129).

{1^121 Sesuco filed a ia.otice of appeal on Nflveinber 29, 2012, appealing the

trial eo-L7rt's October 12, 2011 snnunary jud^iieYu enu^y a7.1d its iNeveznber 2, 2012

eiiuy granting Sims Bros.'s motioii for attorney fees. (Doc. No. 133)." Soznco

raises tliree assiga:rnients of eiror for our review.
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Assignment of Error No. I

The trial court ^^^^^^ in granting ^.e^'ena^ant-^.ppellee Sims Bros:,
^nes [sic] motion for summary Ju^gment when there were
numerous genuine issues of n-iaterflal: fact as to whether Sims
Bros., Inc. knew or had reason to knoiv the Semeai materials that

it purchase^l were stolen.

{TI31 in its flz-^.at assigunjent of error, Scinco argues that the trial court eiTed

when it granted smiunaiy judgment in favor of Sims Bros. on Semce's civil-theft

claim. The trial cotirt concliided that the "centTal el.eine:i-at" of Senico's civil-tlieft

claim-"that Shiis [Brosj kaew, or reasonably could have Iwo^vn, that filie

materials at issLic were stolen"----was not pzesetit. The trial eoui-t considered ttie

affidavit of private investigator Dem?is Potts, "despite tlle faet that the affidavit

was, to say the least, izntimely filed," but conclticled tha:k. it was "replete -sNilli

lx4ai:sav statemezits" and, thezef'ore, "useless in defwncling a motzoal for summary

jiidgiiient." (Doe. No. 120). Specifically, the trial eeuu°t concluded that Sians

Bros.'s employees' statemezits contained in Potts' investxgatiati reports attacli.ed to

liis affi.davl.t were iiat adniissiolxs of a party-Qpponent 'tYnder Evid.R. 801(D),

because they were o.pinlon stateiiients and a.dnissior1s of liability against their

e.tiiployer and, therefore, ca-Litside the scope of their ezii.ployinent. The trial ceLlat

also noted that the statements coxitradiet.ed tlzc eiiiployees' swem clepositloxi

testimony. Senico argLies tliat the employees' statements in Potts' investigation

^-
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ions, not op^i^s, 1r^ade ^^t1z^a `^ae scope ofrepoits were fa.ctual a.sseit ^

eiziployiuei-it.

^^141 "We rev3e-W a. decisicrn.to grant stiininary judgment de novo. Doe v.

Shaffer, go Oiiio St.M389, 390(2000). Summary jtid.gmexzt is proper whexe there

is no gerlllane iss-Lie of material fact, the m.oviiig pax-ty is entitled to judgnion= as a

Y2zatter of a-nci reasonable minds caiz reaes but oTie eoiiciusit^ii iviien viewing

tlle evidence in favor of thc zlotl-moviza^ party, azxd. flie conclusion is adverse to the

noti-moving pa^.^c^=. Civ.R. 56(C); State e^-^ r^el. C^rssels v; ,Z7cr.yto^^ City ,S`c7^or lZ^ist.

.Bd, OfEdr., 69 Ohio St,3d 217,219 ( 1994).

IT15} Tbiough at:aii of statLit.es, Ohio law provid.es for a civil action ba..sed

on the erinle of receivilkg stolen property. "Vfader R.C. 2307.60{A}(1), auy7 person

who has bee:ii iujzwed by a criznitxa.l act inay briiig a civil action to recover

(1al-nages." COMrnvnlvecrlth Land 1`3f7e Ins. Co. v. Chvice Title .A,genc,y, Inc., 9tll

D's5t. Lorain Nos. I1CA009981 and IICA.009983, 2012-ObxoP2824, 1121. R.G.

2307.61 allows a propei;ty oxvuer who briiigs a civil action uncl:er R.C. 2307.60(A)

"to recover dainages floin aia}T person who wil1ftzliy clasnages the o^viier's prc^pezty

or Nvlio cotiitiiits a theft offense, as defiiied in section 2913.01 of tiie Revised

Code, involving the oiviier's property * " R.C. 2307.61(A). R.C. 2913:U1.

defmes theft offenses to i-iiclude viola.tiQlis of R.C. 2913.51, the receivir.-ig-stolen-

property stattite. R.C. 2913.51(A) provides, "[rflo pezsozi shall reGei-ve, retain, or
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dispose of propel-ty of another knQwili,^ or liaving reasonable caiise to believe that

the property has been obtaiiied tIu-'ough commission of a. theft offeilsc "

($161 ln a criniinal receiving-stolelx^propetty case, this Court listed tlic

factors a coLiit inay consider in dcterzn¢ni^^^ whether reasonable ininds could

cOnclucle that tlie det'endaiit knew or should ha.ve known the praapei-t.y was stclezi:

(a) the clefenelant's -Lmexplained possession of the nnercliandise; (b)

the nature of the znercha.ndisc, (c) the frequency iviiili which such

niercl-i^^.dise is stolezi, (d) tl-ic nattirc ofthe clefe.ixdant's cozrnuercial

octivities, and (e) the relatively liniitect tiine between tb-e ttxefts mid

the recovery of the ii-ierchanclise.

St.ate v. AclaFvs; 3d Dist. Defiance No. 4-09-16, 2009-Ohia-6863, ^( 9, citioting

State v. Davis, 49 Oliia A1Zp.3tl 109, 112 (8th Dxst.1988). We also quoted Oliio

Jury Instructions' directives to ,jiuors for deteraiiining whether a defenclant iaad

reasonable catise to believe property was stolen:

[i.ln cletexm.i.zxing wlxether tlle cleferidant had reasonable cause to

believe that t1le property was obtained thlotigh a tlleft offense you

must put yourself in the position of this defendant witli his/her

lcn.cswledge, or lack of kuavileclge,, and wider the circumstances w-ld

conditions that sm-rtiiuicled hi-tziAier at that tinze. You niust consider

tlie conduct of the persons involved and deteiniine if their acts and
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words and all the s-LuToitndi.ng circun-istances vcroul.d have caused a

person of ordirt:aiy p1tidence and care to believe that the propeety had

been obtained tl-ii:oiigh the conimission of a theft offense.

:Ic1„ ^.^ioting 2 Ohio CR Suctlazi 513.51 (2009).

{IffI71 The key ailqjiiiy presented by Sowco':s ^"^^st assi,gzu..^ent of error is

vvhefher there is a gciiuine is-su.e of material fact as to v,ihether Sims I-3ros, knew or

had reasonable cause to believe tl.iat the materials the thieves sold to Sinis Bros.

were stolen. After revi^^Ningt1^e record and viewing the evidence in a light most

fa:vorable to Soinco, we concltide that summary jtidglxtent in favor of Siins Bros.

on ^en-ico's ciNil-theff claini was appropriate because there was no genuiiio issue

of material fact cozieeiring that question.

{$18}.At its daive-tlro-ugh xecyciisig cezitex in Mmion, Siins Bros. receives

a vaxiety of scrap n.-ietals fiom a variety of sources. (Siins Depo, at 27w28).

Although not as fr.eque.utl.y as otlxex typos of scrap metal, Sims Bros. occasionally

receives scrap ineta.l, such as copper castings, originating from fa-Lw.chies-for

example, if someone is cteaniilg ciit a t`oinldry, (.1c1, at 28); (Britton Depo. at 49-

53); (Siziitli Depo. at 38-40). Oiie of the thieves-Jeff Dolzekvolunteered that

they w^^e in tami cleaning out afoundryy and wotdd be brinbing in the scrap

nxetal. (Ra.ybtrm Depo. at 66, 70). Doliclc's vel-iicle 1-iad Tiidiana license plates,

and his stot-y "niatle sense." (Raybtu-n De,po, at 66, 70). (See also Britton Depo. at
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50}; (Sinith Depo. at 47)- The thieves stole aiid sold the inate3-zals between

Febnia3.y aiid July 2008, before getting caught on Ailly 8, 2008. (Tennar Depo. at

6, 127); (DoIick Depo. at 8-9).

€TI91 Britkan and Smith testified that theydirl iiofi suspect the tilaterials

were siolen. (Britton Depo. at 49); (Smith Depo. at 47). Rayburn testified that

althaLigli he izritial_ly suspected the inate:rials rnay have been stoien, after consulting

vvith Britton and Sm€tli, he iio langer believed they mreze. (R.aybum Depo. at 70).

S1iiith testified in his depasit$on that the iizaterials looked like scrap. (Sn1ltIi Depo.

at 38). (See also Raybt-uni Depo. at 37-45). Seznce's finished phiiiger tips bear

stamped "Semco" iiiiprints that cannot be removed without grinding tllem.

(Tem-iar Depo. at 91, 151). ^-lowever, the materials that Britton, Sriiith, aiicl

1Za.ybux.^zt saw did not bear miy identif^ring marks, sLioh as the "Semco" imprint.

(Britton Depo. at 63); (^^iiitli Depo. at 59); (Raybi.ulx Depo. at 95). NTor Nvere the

materials the type that Sims Bros. aLitomatically rejects---stich as kegs, grave

markers, and xaihoad m:atei-ial---or the type of -Whzch Shns Bros. is suspicious-

such as new material. ( ;iixrs Depo. a:t. 31); (Fischer Depo. at 62); (Sinith Depo. at

53); (Brittoti Depo. at 49)°, {Rayburn. Depo. at 37-45}. Dolick cticl not steal fjliished

materials or materials bear►.ixg ideiatificatioix marks, stieli as a"Semao" staiiip.

(Dolick Depo. at 10). Silns Bros. received no aleil-s fro7n ;en-ico or laxAr
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en.fozceilient a-atla.orities to be oia t^xc lookout for stolen Sem.cO i3iatelial.s. (Furulan

Dopo, at 29-343).

^^124} Applying t^^e factors this CotirE listed ilt Adams, (a) nne of the ti-iieves

expiaiizeci tixezt• possess-iotz of the znateriaZs, w-ici his story "i-nade sezise> to the Siins

Bros. employees; (b) to at least ozic Sinis Bros. employee, the materials appeared

to be scrap metal, and the zna:terials did not appear to be fmished procitzct bearhzg

the "SeiPtco" intprint; (c) Sims Bros. occa.sioiia1iy receives foundry-type materials

at its recycling center; (ci) Sims Bros. operates adrive-tiirough recycling center, at

urhiczi they receive a variety of scrap metals fxora a variety of sources; and., (e) the

thieves stole and sold mafi.et-ials to Sims Bros. for appzox.n.xately five mon.ths

before gettiu; catight. See Aclczms, 2009-Ohio-6863, at $ 9. Weighing the facts

above and these factors, there was no genuine issue of ^^iaterial fact that Sims

Bros. did not kno^^r and hacl: no reasolaable- catise to believe that the materials were

stolen. Seaxtco 1-ias not ciirected us to any Civ.R. 56 evidence that creates agerttixne

issue of material fact.

{^129:1 Svsnco argizes that Potts' affidavit creates gertuine isslies of mater.iai

fact. The trial ootiit considered Potts' affidavit but coircl-Lideci that it contAined

^^.uradnzissible hearsay, which ca^-niot be tised to defeat s-Luninary jE3dgMcnt.' Hall

2 Sims BFas. azg«es that Potts' affidavit ig not pari: of the record becaYise the trial cotut never ganted
Semco's inoticn for leave to file it. Vde disagree. By considering r'clts' affirla-Vit tiae trlav com°t implicitly

ganted Scmco leave to fe it. pi•ice. v.PiicQ, 33I3ist. Hancock No. 5-86-19, 39S7 WL 1363642, *12 (Mar.
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Fcxif°tzaont Homes, Ine:, 105 Ohio App:ad 424, 436 (4th t7ist.1995) ("Afficlavits

based on lacar.sa.v evidence are iiot a:dmissiblefor t1le P-tu-peses of sum.izla'31

juctgment.''), citiYlg Pond v. Car•ey £;'arp., 34 o1iio App.3d 109 (10th Dist.1986);

Perrrlis^en v. Noel, 4th Dist. Pike No. O1CA669, 2002 VVL 254021, 12 (Feb. 8,

2002). Potts' affidavit ala.d the i.nvestigatio.n repozls attached to it contain n-ztiltiple

alleged sta.ten-ients by S'nvs Bros. en-ipIoyees, Nvhi.cli we address in t-aa.-n.

{gj221 hi Ius affidavit, Potts averred that ^-3ritton; Smith, and Raybuz-n ina_cle

certain statenzents to hini. Several of these statements concerzieci the fi-eqLiency

witla Nulizch the thieves visited Sims Bros. and the qt^^iifiities thc thicves sold to

Sinis Bros. (Potts Aff. at $ 7, 8, 10, 11, Doe. No. 103, a.ttacl-leci). Potts also

averred that Ra3=burxa told hhn that Sims Bros. owner Scott Fischer initialiy graded

sonie of the materials that the thieves produced for sale. ^Id at Ti 10).. The

investigation reports attached to Potts' affidavit contain siln^tar statements

allegedly nlade by Brittcn, Sniith; ai-id Rayburti concerning the frequency of visits,

qiiantities of n3ateria.is, azad Fisclxe.r's grading involvement. (Id. at Iixvestigatiori

Reports).

{^23)- Eveii assitniing these statex7ients in Potts' affidavit atid investigation

repoz`ts were admissible-such that the trial eottzt couicl liave considered them in

deciding -whether to grant Sims Bros.':s motion for siiTxnxiuy judgment-they are

13, 1987) ("jT'Jiiez•e is a piestiinption tlzat afinal judgment lesoltres all p eztliu^ motions wlzere the relief
sou,,,;ht irr those niotions is iznplicitly gi'ar.tted or denied by tlae f*.zal jzicl..gjnesa.t.").
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not ixicon.sistennt -,;M12  tiie facts above warranting siumna,ry judgment, and they do

not create a gentfine issue of material fact coiicenxing -,AThetber Sims Bros. lmeiv or

had reasonable causo to belie^,fe the materials were stoleii. Individuals cleanilig

out a shop, waxebouse, or -fowa.dry occasionally xnake intiltiple trips to the Sinis

Bros. t3.rive-tluougi.l, britlgil1g in 1-dg1i voluin.e:s of materials for sale. (Smidi Depo.

at 39-40); (Britton Depo. at 48-53). As for Fiselze.r, he siinpl.y graded the ma:t.eria-ls

as "copper no. 2"--soznetliixg less than. 100 percent pure copper--during one of

the thieves' visits to the th-ive -through, aiid there is no intliealion he 1^^:ew or had

reasonabie caiise to believe the materials zveze stoien. (Raybian Depo. at. 60-61).

{T24},Potts also averred a1ic1 stated in the invesfigation repoits that wlien he

showed P,aybw^.^: sample Seineo ;nateziaIs, Raybuun twice told him that Shns Bros.

ptareliasecl "ziew plunger tips" or "new tips" frona the tliieves. (Id. at 11 10, 11,

Investigation R,opoz-ts). Aga.in, eveii assuming these statenYents by 1Z,avbin-n were

adniissible, they do not create a geaiiixie issue of material fact. No pliotograpb.s or

doscriptio.ns of the "netv p1ra1ger tips" or "neiv tips" are at'tadhed to or coi$tainecl i-tz

Potts' affidavit and iiivestigation repoI-ts.3 llowcve.r, in liis deposition., Raybnmi

izsuig phot.ograplis marked as Plaintiffs Exhibit 2---iden.tified the mateiials that

Siaus Bros. ptirelia.sed fro^ii tlae thieves. (Raybuna. Depo. at 37-45). Among tliem

were pltinger tips with coarse exteriors and no tlsreadiiig: or b.oles in tllein. (Id at

3 Seirxce, attached to its raefi.orancTtui, in opposition to Sims Bros.'s natioti for surnznary judgmen.t several
unswoni and unauthenticated materials, inclucliiz- the investigation reports atzd accompan3 i ng compact
tlisc. However, Potts did not attach the compact disc to his afudavit, ancl uze do 7zot consider i.ts contents.

-14-
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42, 45). Seznco did noi come forth with admissible evidence, such P-s

authentica.t.ed photographs, identifying or describing the "new pl-Lulge,l' tips" aazd

"new tips" that Potts shawed. 1-^aybuxn.. In other words, Senico failed to

d.cmonsta:ate that "new phingcz tips" and "new tips" were ciiffcretzt. '-ihaxz the

plunger tips that Rayburn identified in his deposition. Therefore, even assuming

they were admissible, Rayburn's statements, as restated by Potts, do not create a

genu:ine iss-LTe o£material fact.

f^25; Fiiially, Potts averred aiid stated in the investigation repoi-ts that

Britton atid Sniitli told hini that they thought the materials were stolen or xnay have

bcon stolen. (Id. at ^ 9, 1.2, hYvestigatio.n Reports). Even assuming the

invcstigat.iozl reports were adznissible, we agree with the trial cotWc that these

stateni^iits by Britton mxd Sinith, as restated by Potts, are inadmissible hearsay that

cazinot be used to defeat suYiunary judgix^ent.

{T26} t7'rider 7;vid.R. 801(D)(2)(d)> "[a] state-ii?.ent is not hearsay if

[tli.ie statel^.zent is offered ag^.^.3st a paity ^id i:s ^ >r- Ya statement by tlie party's

agent or servant concerning a matter withi-n the scope of tlie agency or

eniploynient, ^nadc during the existoncc of the relationship See Shunaiva-y>

v. Semvq,ta ,FvocYtown; .Trzc., 3d Dist. Czawfcr-d No. 3--97-17, 1998 WL 125555, *2

(Feb. 24, 1998), citing Evid.R. 801(D)(2)(ri..). Admissions of liability against an

employer, including stateinents of opinion regardirlg liability, are ia.ot witliin an
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employee's scope of ei-iiployiu.ent and are tl-jerefore ina'iissibJ:e wxde:i Evid.R.

80 1 (D)(2)(d). Johnson v. United Dairy I'ut°nr.er>s, Inc., 1 st D%st_ Hamilton No. C-

940240, 1995 WL 96953, *3 (Mar. 8, 1995), citing 5tarnzart v. New Yor"k Cent. R.

C'a., I Ohio App.2d 414, 419 (1 Ot^i Dist.1964) aY1d Kroger CTrocery & Baking Co.

v. JWcCnne, 46 Ohio App. 291, 294 (2d Dist.t93 3). However, factua.l. assertions

iuade by ax1 e1nployee within Iiis or I-iez- knowlecl.ge and scope of employzueut are

adtuissible. CotdTe v. Bravo Dev., Inc., l{#th Dist_ Fxai73.LLiii No. 06At'-256, 2006-

Oliic^^5693, T 16.

{q^(27} T1-ie paity claixni^ig a.diiiissxbiiity tuider Evid.R. 801(D)(2)(d) bears

the ^tirdeti of showing that fue sta.t.eiueiat ccncex-iZed a matter within the scope of

the dectarant's enxpIoyiuent. I'er7'nasten, 2002 WL 254021, at *2 (citations

omitted); Brocn: v. Gen. Elec. Co., 125 OWa App.3d 403, 409v410 (lst Dist.1998).

"Absent evideiiee that the stateiuez3t caiiceiiiecl ainatter witi.ahi tlie scope af the

decla.rar:lt's duties, ttxe statemetlt is not admissible." Pennisten at *2, citiag

^'^1 ZffnlNft^'.

{528} Heze, Brittozi's and Sriith's stateinents were ones of opiiiioi1

regardi.iig liability. (Potts A.ff. at $ 9 ("Mr. Siuith stated that he thought tlxe copper

nlaterials that were being brought in for sale were stolcix but lie was not sure wltere

they were c©iizitig from." (enipllasis added)); (k]. at Ti 12 ("IvMr. T3iittmn advised that

he thought the Semca inaterial.s tl1at were brought in for sale to Sims inay have

\ -16- 1
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been. stolen fi-om a fc^untily but did nui lmaw of any aro-t^id laeie." (emphasis

^dded)j; (Id. al, Investigation Reports ("ISxnitli, stated he thought tl-ic:se items were

stolen btit not stixe where they cagne, froni." (emphasis added); <`:. Bxitton

aclvised ttiat he thought they may be stolen froin a fotitaclty b-tit did not lmaw of .9ny

a^o-un-id here." (eiiiphasis added)). Accordingly, Evid.R, 801(D)(2)(tl)'s hearsay

exemption does not apply to these statements. They aye iiiacli-n.i.ssible hearsayand

do not create a: ge3iuine issue of nlaterial fact precliieliiig sutnrnaZy judgnient, See

Johnson at ^1.3 (classifyi^^g as inadmissible "statements of oplnions regarding

lzability" ar:i einpXQyee's statcm.ents tlxat a n.e,^vspapez' rack was izi "a bad locatxon''

aitcl that "slze was afraid soznebody else would" sustain an injury); Pennisten at '* l.-

2(holdizng; that 9:he trial cc>art did zaat err by strilcirtg paragraphs in an affidavit

cviatairai^g hearsay statements of an eniployee, concerning the dangerous

placerxzeiit of a niachine)-

{^^+,29} For these reasons, the trial court did not exr in g;raxzting sumn-tary

jzutgn2cnt in favor of SWnas Bros. on Seanco's civil-ti}eft cl.azin. Senico's first

assagn7ne.nt of ezxor is tllerefore Qve^.^-iiled.

Assignment of Error No. 11

The tjrial court erred in granting clefendant-appellee Sims Bros.,

Inc°s [sic] motion for summax'y judgment on ^emeo9s eoaiversican

claim.
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{$30; In its 5econel assigmzxent of of'Qr, SenlcO argues ti-la.t the trial eaut-t

eired when it granted summary judgn-lel-it in favor of Sims Bros. on Seiiico's

coiiversao7i cla:iiii. The trial eo-tit- conciudecl that simu7iary juctgnieiit was

vvmxanted beca-Lise Sexnco adiiiiiteci it did iiot cie^^iaiid from Sims Bros. the zettzni

of t:he stolen materials, and it therefore coulc.l not prove an essen-t.s.al elemeizt of

eonvel^sfoil. Semco argues tlxat -ihe txia:i coint eired beeause the zaotice requilenle^^. -t

of R.C. 2307.61 was iiot a prerequisite to Semco's filing siiit, and beeallse

demanding the zetuz-ii of ti-ie nia:tex:ia.ls wo-ai.cl ha.ve beeii superfluous and was ilot

recluired. As witb the first, Nve review do nc►vo this second assigiixneit.t of error.

1$311 ",lt is axiomatic that a pat:ty may not assez-t aii isstie for the first tiin.e

on appeal." NMTle v. JVe'rille, 3d Dist. N.iaa-iozi No. 9-08-37, 2009-Ohio-3817, ^"i,

14, citi^ig- Gibson v. Gabsan; 3d Dist. Mariota. Na. 9--07-06, 2007-Ohio-6965, Ti 34.

In its memora.ncltim in opposition to Siiiis Bros.'s ziiotioii for siininiazy judgment,

Semco failed to assort its argument that R.C. 2307.61's iiotice recl^^^^iiient was not

a prereclifisi.te to Semco's filing its conversion claim. Because Sernco a.ssei-ts tlrat

arglimeiit for the first tiiue on appeal, we ixeed nat consider it. Id. Even if we

were to consider it, Senlods R.C. 2307.61 argument lacks iiietit bec-a.use its

caiivexsion: claim was a co^.u^^zonrlaw e1aizn, iiot a statLitofy one, so R.C, 2307.61 is

tiot applicable. (^S'ee Doe. No. 17).
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{^32} Sei^.w.o did argue below that demanding return of thei^laterials vveuI.d

11ave been superflualxs, so we address that argunieiit. "Conversion is the wrongfiil

exercise of dominion over property to the exeltisioll of tho rigiits of the owner, or

vri:tbholdiug it froizi liis possession ina:d^r a claim inconsistent wxtli his riglits."

iFarneclce iv. Chaiicy, 194 0hio App.3ci 459, 20I1-Ohio-30071, Ti 15 (3d Dist.),

ti-Li©ting Sl-ate ex rer. Ton7a v. Corrigan, 92 Ohio St.3d 589, 592 (2001) (intemal

quotat3oai marks aniitted). "1lYe elen-tezlts of cenvei:sic^il axe: (1) plaintiff's

ownership or right to possessioxl of the pxopei-ty at the t.iriie of the coliversioq; (2)

defendazat's cotivezszon by a wrongful aet or disposition of plazntiff's property

rigllts, alid C-3) dai-nages" Id., quotii2g Miller v. Cc.rss, 3d Dist. Crawford No. 3-09-

15, 20 10-Ohio-1930, Ti 32 (internal quotation marks omitted).

{^33} "If the defeziclazit caiiie itito possession of the propeity lawftilly, tlle

plaizitiff inust prove two ad.ditioital elezuellts to establisli conversion: (11) flrat the

plaintiff dexia.anded the return of tlic, propezty af-ter dxe defeiidwit exercised

ddzziiLii.ou or cozltrol ovei: the propei`ty.. axrd (2) that the defeixclant xefcised to deliver

the proiaeity to tiZe plaintiff." Peirce v. Szynacrnsld, 6th Dist. Lucas No. L-1 1-1 , 298,

2013-Ohio-.205, ' Tj 19, ciffiig R & S Distr°ib., 1'yic. v. I-lcat•tge SrazitTi Nvnw+^^ens,

L.L.C., lst Dist. Ha.iiiilton No. C-090100, 2010TOlazom3992, T123. Scealso ,Marx.on

Plaza, Inc. v. -77ae Fahcy Bank-irag Co., 3d 1:3ist.Marian No. 9-2040-53, 2001 WL

215434, *4 Way , 6, 2001) ("A demand and refigsal in a couvezsion action are
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tisuall.y reclu.ir°ecl to proiTe the colIversion Of pr'ope.t°ty otherwise law^ffilly held,`'

(citation omitted)). "The object oi tlie deinancl and refusal elements are tO `i^uri azI

othet-vvise lawful possession hlt^ an . unlawful ezle, by reason of a refusal to coniply

03AP-735,^C Crpttal Corp. -v. Eart^'^Link Inc., 10th Dist. Frsuxkli^a, No.

2004-Ohio-7046, ",1 61, ^^ietizig FicZelrty & Deposit Co. v. Farmers & Citizens

Bank, 72 Oliio App. 432, 434 (5th Dist. 1943).

[$341 We concluded above that there is no 9eniuIle i.ss-LIe Qf rnaterial fact

that Siins Bros. neither knew nor had reasonable cause to believe that the materials

the Oiieves sold to Sims Bros. ware stolen. Becatise Sims Bros. did i-iot know or

have reasonable cause to belieNre that the inatetials were stolen, Sinis Bros. came

izi.to possession of the znaterials lawfc.illy, aricl Senico mras .required to establish the

clem:aiicl and refiisal eleziaents of conversiozi. See Peirce, 2013-0hioK205y at ^ 20

(hold.nnR that sumnmy .jud^iiient was appropriate oii appellant }eivel.r)T olAaier's

coiivezsiotx claim because appellee-jewelry store did not know or have reason to

believe the Jewelry it purchased was stolen, and because appelhant failed to

produce evidence of clel.^naia.cl an.d refusal). See also Stati, v. .Teantirze, i:Otll Dist.

Franklin No. 09.A:P-296; 2009-Olxio-6775,^ 23 ("I'lie gist of a the#`t offense is not

the pait3ctilar ovatership of the propezty, hut oa,steacl the `wroiigfiil ta^.%ng."');

citing State v. Shoemaker, 96 Ohio St. 570, 572 (1917).

-20-



Case ^io. 9-12-62

{T35¢ Semco does not argue that it demanclecl Ra111 Sims Bros. that it rettai-ii

the materials and that Si.ins Bros. reftisetl.. hideecl, no evid.ence in the record

su9gests that Semco niadc a cleinand and Sinis Bros. refiXsed. Because Scauca did

not intri^dtice ev.idencc cstahlishiii^ demand aild xeftisal, the trial court properly

gi-anted Sims Bros. si2mmaty jx2clgment on Senicn's conveisirrn claim. See :P'ezi°ce,

2013-C3hio-205, at Ti, 20.

{1t361 Sern.eo h.istea.d argtles, ^vitliOUt citing a^1tilorityT, tl:lat the d:eniaiid and

ie^'i.isa.l elemezxts did not apply because clen^aiicl would have been "superfluous;"

atid "ftitale" givezi the nature ofithe scrap iazetal busincss, vvXiere iiieta1 inatcrials are

processea, combhled Avith other iiiventoiy, and sold. I-lawever, Senico's ar"gLiment

overlools the legal significance of the denland and. .refi.isaI elements. Beca:use

Silns Bros. did not know or have reasonable cause to beliove that tlic materials

were stolen, its Possession of the anaterials-in -wha.tever fann--wa.s not Linla,^vful

as long as Semco did not denia^id their retzu-ii. Therefore, iNitliout a demand and

zefiYsa.l, there co-dl.cl be no conversion in this case.

{1^371 For these reasons, the trial cal-a-t did not ei7 in graniing sumnaq

judgment in favor of Sims Bros. on Semeo's convession cia.ini., Senico's secotxd:

assignzii^iit of error is therefore oven-LiXed.

Assignment of Error No. M

The trial court erred in a^vardgng dcf^ndant-ap^eUee, Sims Bros.
Inc. isle], its attorney fees under R.C. 1345.09(F)e
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,rm3s} in its thizd assignment of error, Semco argues that the trial coiut

eiTed when it awarded Sijus Bros. $26,1310 in attflrney fees under R.C. 1345:09(F).

Seziieo argues that its CSPA crai^:.n was not groundless, and it did ziot maintain the

claizn in bad faith-the prerocItixsites for a fee aivard uiide7' R.C. 1345.09(F)(11).

Seiuco also argzies that eveil if a fee award was appiopriate ia.uder the statute, the

a.rrs:ouiit of fees that the tTia.l court awarded was excessive.

{TI,39s The CSPA provides for the award of reasonable attorney fees to the

prevailing puty in -,ui aetiozi brought undez the CSPA if either of two

circumstazices apply:

The ccuai may award to the prevailing paity a reasonable attazuey's

fee ]huited to the work reasonably performed and limited purstrant to

section 1345,092 of the Revised Code, if eather of the foilcwiixg

appl.y:

(1) The eonsxun:er c4nlplaining of the act or practice that violated

this chapter has brought or maintaijied an actiori itiat is groiuidless,

and the censiuner filed or maintained the actioii sn bad faith;

(2) The supplier has kAioyviligly camiuitted mi act or practice that

violates this ehapter.

R.C. 1345.09(F).

-22-



Case No_ 3-12-62

[fj40} "A trial court possesses discretion when detexznining whetber to

award R.C. 1345.09(F) attorney fees." Davis v. Byers t^olvo, 4th Dist. Pilce No.

IICA817, 2012µOhio-882; T, 67, citing Charvat v: Rycrn, 1 16 Ohio St. 'd 394,

2007HOhia^^6833, T,,, 27 (addi.:tion.aX c^tatirsi-i azuitted)a See also Schneb^e V. S^ark

12th Dist. Warren Nos. CA2011-06-063 a.ncl CA2011-06-064, 2012-C)hio-3130, ^

86, citing .Einlaorrz v. Ford Motor Co., 48 Ola.ia St.3cl. 27, 29 (1990). "Absent an

abuse of that discretic+n, the t:ria.i couit's dete?m-iination of anoYney fces will not be

dist-tu'bed oii appeal." Schneble at Tj 86, citing A-,IQare v. VandeYrtark Co:, Inc., 12th

Dist, Ciermoizt No. CA2003-07-063, 20O4-Ohio-4313, j^ 26 aiid Bittner v. Trai--

vozcnty> Toyotcc, Inc., 58 Ohio St.3ci 143, 146 (1991). "A-u abuse of discretian

nupl:ies that a. trial couz-t's attitacle is wlrea.sonabie, arbitrary, or unconscionable."

Davis at Tj 67, citing Blalcer.nore vMcalwernoYe, 5 Ohio St.3d. 217, 219 (1983).

{T41) The trial co-Lu-t awarded Sizxxs Bros. its attozney fee^ lmder. R.C.

1345.09(F)(1). It eaneluded that Seinco's CSPA claim Nvas "grai.uxdiess aiid did

n©t come close to being able to stu-vive aRuie 12^3#) nioti©ii," and that Semeo's

"continuation of the action by tvay of its aznended eon:iplaint, after [Sims Bros.)

haci filed its 12(B)(6) znetion, indicates bad faith." (Doc. No. 129). We agree with

the trial cou.rt.

{t42} We first ati€ixess the "giout1clless" reciuirement QfR.t". 1345.09(F)(1).

The CSPA does not define "grotuicUess," so we apPl.y its ordinary asid conunozl.
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understanding. See C'ulbf•ec^ttli v. Golcling.Ents., L.L.C, 114 Ohio St.3d 357, 20137_

Ohi.o-4278; ^ 22, citiiig R.C. 1.42. Blnk's L^iv Dicticnazy clefizxes "groiiiiclI:ess"

as "lacking a basis or a rationale.'° .8laclc';s Law Drct.ioiicr.iy 772 {9th Ed.2009}.

Thus, a claiin is "groundless" if it lacks a legal or factual basis. See zd,; Pccrrizera v.

Daniel Ta°otli & Son Bafildess•, Inc., 10th Dist. Frankli1a.No. 97APE08-1€350, 1998

VirL 255566, *5 (May 19, 1998). Here, we a.g.ree -with the trial cotnl that Scuica's

CSPA claifu lacked a. legal basis.

fT43s "A vialatio-11 af the Csl'A is premised upon the existence of a

Ksupplie^.', a `cA^^sc^aa^cz', ^.^. a `ceiisuna.ez^ tr^.sact.xc^ll,' all of vE.rhich are ctel^^^ed

tuzder the act" DeRosa -v. Elliott Leveli^ig, Inc., 6th Dist. L-ticas No. L-07-1 14$,

2008-Ohic^-35a2, ^ 33, citing R.C. 1345.02 and 1345.03. The CSPA defines

"consuzner transaction" as "a sale, lease, assignzuent, award by chazice, or other

trwisfer of azz itein of goads, a service, a franehise, or an iaitazlgibTe, to an

incllvrdr.rccl for puYposes that are pomaz-ily personai, faiiiily; or heuseholrl, or

solicitation to supply any of these tliings." (Emphasis added.) R.C. 1345.01(A).

The Supreine Couz-t of Ohio l7as held "tlrat, as used in R.C. 1345_Ol(A),

`iyidividual' iiie^iis `riattual: person.''' Culbr-errfh at Ti 26. A business czitity, such

as a corporation, is ziot a. "nafixaral person." Id: at $ 23-26.

{^1441 I-Iere, Samco based its CSPA claim on a tl.ieoiy that because it -%vas

the owner of the materials that the thleves sold to Sims Bros., SeincQ "[stood] in
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the shoes" of the thiciTes, who S cmeo said were "ct3nsumcrs" -Lnlcier the CSPA ivho

engaged in "consaiuer transactions" with "supplier" Sims Bros. (Anicnd.ed.

Complaint at ^j 27, 33, 34, 42, Doe. No. 17), However, Senlca's erianeor:is stanci-

himthc-•shbes argument potwithstanciing, a plaittiff zn.ust be a nalilral per'soll, zxot a

business entity, to maiutahn an. action under the t^SP.11. See^ Cts7larecr.th at ^ 26

("AVe have declined to tecogr6ze Culbreath's right to maintain an action tander tlic

OCSPA based upon the fact that the law funi is not an `incliv-iclual' for ptn-poses of

the aet."); Aaz<.lersoza Lcaw Office, LLC v. Espcif•e Deposition S'ervices, LLC,

N.D.Ohio No. 1.09 CV 1.909 (Mar. 31, 2011) ("Based an the Gulbreath decision,

the cutut determines that Plaintiff .Andersnn Lau3 Office does not possess sta?iciix1g

under the OCSI'A."). Bec^iise Semco is a corpora.tiozi: p-ot a. i1.aturai person- -ve

agree wit1i the trial court that. Semco's CSP.A cla•i:in ww.s grcruziciless for at least that

reason.

($451 We next address the "bAd fait1i" requirement of R.C. 1345.09(F)(1).

The CSPA does not defizie "bad faith," so we apply its Ordinaiy and comnion

understanding. See Culbf°eath at T 22, citing R.C. 1.42. Bla.clc's Law Dictionaiy

defnes "bad faith>9 as 11[ci]ishonesty at'belaef or ptupose"? State ex r•el. Bar^^Ivel1 v.

cuyalloga C'r,y. Bd of Cofnmrs., 127 Ohio St.3d 202, 2010,Ohio-5073, T[ 8,

quoting B1ack=s Lers-v .L3ictronasy 159 (9th Ed.2009) (internal quotation Marks

arxiitted), The Supreiue CQUrt of Olzio has describec.l "bad faitlf" as foZlaws:
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A lack of good faith is flzc equivalent of bad faith, and bad faith,

although not siisceptibIe of concrete rlefinitiozi, embraces more than

bad ,jtidooluent. 01: negligence. it iznports a d.ishozlest pllrpasea ^iiora.l

obliquity, cc^lisciolls Nwoa`igcioiitg, breach of a i,.rzoNvn duty thro1-1911

s^lne ui:terioi: 1-nctive or ill will i3oi1aki.ng, of flxe nature of fraud. It

also exnbzaccs act-Liai ilitent to mislead or deceive anothez.

:51citer° v. Motorists Mut: Ins. Co., 174. C3Iiio St. 148 (1962), paragraph tivo of the

syllabus, overiLilert on other^ grolusds iu. ^"oppo v. Hornesteud Zra>s. Co., 71 Oliica

st.3c1 5-52 (1994)_ See also ,Palrzrer°; 1998 WL 255566, at *-6, qtioth-z9 S1"ater°.

1^46} I-lerc, Seznca's original coznplaint incliided. a CSPA claim. (Doe. No.

1). Siizis Bros. and the ot,her daendants nioved for iudgnieiat crn the pleadings

uaxdel Civ.R. 12(C), requesting, in part, that the trial cotu^. dismiss Semco's CSPA

ciaizi-i because, aiiibng other reasons, Sciizco was not aia "inciivid-Lia.i." who

possessed standitig to bring a CSPA claim. (Dc>c. No. 13:): Sims Bros. ma.d the

other defendants cited ^'2^^'^ir-eat^^ se^^eral t^lacs in thei^ i^.^rstion. ^{Zd ). Listead of

responding to the xu.oticrn, Seinco sotight and was ;granteci leave to file an aine-ndecl

complaint. (Doc;.. No. 16), Scineo filed its ameiided coznpla.int, Which ccntained

additional fact2ial ai.lcga.t^^iis and added paya.grapbs to Seziico's CSPA cau^.-^t,

(Doe. No. 17). Sirns Bros. ailct the otl7er defcndants motired to dismiss the CSPA
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chaim, agalri ci.thi^ Culbi•errtl^ and other atathoiities. (Dcc: No. 20). `I`he #rial couxt

gantecl the in.gtian to clisrniss. (Doc, No. 28).

1$471 Tl-ic taial corrt ccncluded that Sezticc acted in hacl. fa_ith when it

included the CSPA clahl, in its mncnded complaint after the defenclatits ^"iXed thcir

niotion for ja.adgnient fln the pleadings, bringhi-g Odbrecth and other aiithcrities to

,:,ttenticn,4 We also note that Senico apparently lme`v it was not a partySemcO's -

to a. "consimiei trans:action" but inchicled a CSPA. cla.ini in its ailieiicled ccnigala.ilit

^i-ipvay, alleging that it "[stood] in the shoes" of the thieves.

{4^4$) We find. unpersuasive Senico's v:gtu-netit that its CSRA cla:iiia was

not grQluidless beca.use the trial co^irt denied the defendants' joint inotion for

juclgment on the lalca,dzngs. The trial cctii t did nct rtzle on the iner.its of the motion

for judgment on the pXuadings, htit rather C'Leiiied it and Seznco's iiiotian to hold it

in abeyance pcilclhig a. z-Lclixxg on Senico's nioticn for leave to file its anzciided

conaplaiitt. (Doe. No. 16). hideed, the trial coin-t infonmed the defendmits tl'la.t

they could "renew their mction for juclgmetit on pleadings after behig served the

ain.encled coniplaint." (.fd ).

{^491 Based on these facts, the trial court could have determined that

Sexnco acted xAlith a dzshoiiest pmpQse. lt was zaot ahuse of its discretion for the

tri.al court to conclude that Semoo filecl i:Gs CSPA claim in bad faith. Accordjngly,

4 In reaching ti-iis conclr.{si.oai, the trial c.ourt niisfakeiily i-eferred to the defendants' niotion for judgtn:ent on
the pleacl.inggs, filed before Seme-a's amenclecl cozztplaint, as a "12(B)(6) zz?.otion." This ap-pa.rent oversight

ctoes not inipact our analysis.
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the tzial cox-iit ttic'i not abtl-se its discreti.c^.^ when it clecideti an attor.n:ey-fee award to

Siixis Bros. ivas appropriate.

{T1,501 Nor did the trial caurt abuse its discretioil in seti.iiig the aniuuztt of the

attaxiaey fee award. R,C. 13045-01"(F) provides that a trial court "'may award to thc

prevailing paxty a reas^iiable attoi7iey's fee limited to the wcrk- reasonably

perfozineci." As with the decision of whether to award attorney fees, "tlie amount

any suclr award pursuant to R.C. I345.09(F) [is] left to the trial colufs discret.3on"

Mansvut° v. itlca^ Wateiproc^^yig, In:c:, 12tla Dist, Butler No. CA99-09w1 50, 2000

VvT 783069, "4 (Juti.e 19, 2000). See also White v. LiniaAzcto Mall, ,tric;, 3d Dist.

Allett No. 1-08-63, 2049-Ohio-41 1, t 15. "L7nless the amount of fees deteiiiiined

is so high or so low as to shock the c®ilscience, an appellate cotul will not

3iitez-fere." Wliite at T 15, citing Broolcs v. Hurst Buielz-Pvntiac-0Ids-G11X, 1170.,

23 Ohio App.3d 85, 91 (12th Dist.I385). A t3-ial coti.°t judge has <Lax,. ixlfinitely

better opportunity to cletc^^^^^ine tlre value of services rendered by lawyers who

have tiiecl a. case before him than does an appelhate couxt." Ifjhite at t 16, citilig

Brooks, 23 Ohio App.3d at 91. See also Milce Castrucci Ford Scrles; Ine: v,

.^`^'aaver, I2tli. Dist. Clezmont Nn. CA2009-03-016, 2609-Uniou4823, Ti 11.

{^511 "NVith regard to the reasonableness of the fee award, the Olaib

Supren-ie Court has set forth a two-part process a trial court is to follow when

deteirn.iiiiizg the amaul-it of fees to award the prevailing paity.'° Mike Castnccca

-28-



Case No. 9-12-62

Ford Srales, Inc. at ^l 14, ci:ting Bittner v. Ts°i-Co7rno^ Toyota., Inc., 58 Obio SOd

143, 145 (I991). "Tursuant to .8ittner, tlle trial eotut ^lio-tild firsi caIc-Lilate the

nrmaber of ho-urs reasQnably expended ozx the case xnuttiplied by a reasonable

hoi,uly rate," Id., cititig Bittrier at 14.5. Ilic txial couzt "may then ^^odify its ^llitial

calculation after applying the factors listed in DR 2-106(B)."s Icl. at ; IS, citixig

}3itttaet- at 145. Those factors ixzclhide:

the tin-ie and labor uivelvecl in mailita:ining the litigation; the novelty

anrt dij'^ictiIt^^ o-l' the ctt2estians itivalvecl; the professional skill.

required to pcr^^Tm the necessary legal services; the a.ttotncy's

ina-bility to accept etlier cases; tl-ie fee customarily charged; the

amcuut involved and the res-cilts obtained; any tiecessaiy tinie

limitatioixs; the nattu eaa:id lengtu of the attomeylclient. relationship;

the e;^.Fperience, reputatiiari, artid ability of the atterzisy; mad whether

the fee is fixed or contiiigent.

J_c], queting .l3ittner at 145-146. "The trial cotu•t has the discretion to deteintine

wbich factors to apply, azid the maiuier in. -wh.i.ch the application of the factors -AiIl.

affect the [trial] ^ourt's initial catculat.ion." Id., citing Bittiier at 146.

f^521 As the trial caiirt noted, at the heming oii Siz.us Bros.'s rtxetiozi for

attor-ney fees, counsel for Sims Bros. testified t1-iat his fiim expended 75.2 l-tours of

DR 2-106 of the Disciplinary Rites of the Code of Professional Responsibility has been replaced by Rule
1.5 of the Rttles of Prafessional Concluct. "The factars contained in bcstta the code and the Profe.ssional

rules are virtually identical." Mike Cirstt arcci Forcl ,S'crde.s, Inc. at T 15, fa. 2 (citation onziitted).
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attorney and paralegal tiliie in defense of Senico's CSPA claini. (June 4, 2012 Tr.

at 22). (See alsQ D's Ex. 1). Giveii tb.e aftorney=fee award of $26,130, Sims

Bros.'s eotuisel's average hetiriy rate equaled 3ttst over $340 per hour. The tria.l.

eo-Lirt conciucied that tiZe lxtinzt}ex Of izotirs expended en the CSPA claii-a mici -t1le

ho-Luiy rate, "[a]lthough en the b.igli side," Nuere rea:son.abie_ (Doe. No. 129). The

trial co-Lut did iZot modify its initial ealcttlation of $26,130, lior was it reciia.iied to

do so. See Mike Ccr.sh•tr.cca Ford Scxles, Inc. at { 15.

$^,531 Sin:s Bros.'s attonley-fee ivitness testified tl-iat the nLm-iber of iinurs

expended was "entireiy reasonable," and that ttie b.eculy rate, altiiougli "towards

the upper end" of th.e rea.soilable range, was reasonable. (June 4, 2012 Tr. at 55-

58). Iizcluded in Siins Bros.'s ca-Lmsel's work related to the CSPA cla.ian Were a

joint nietian for judgnt.ent on the pleadings and a joint motion to dismiss tvo

ccrIlnts of the aniended complaint, iizcl-txding tlie CSP.A, claim. (Icl. at 10-12, 55).

Tb,e defendants, ilielxlcling Sims Bros., prevailed on their joint ru.otion to dismiss

the CSPA clainL (Doe. No. 28). -Sims :Bxas.'s attorney-fee witness testified that

the average ltotuly rate of over $340 was "on the higlier range of the

reasonableness scale" considering rates for "CoZtiinbus or central Ohio." (June 4,

2012 Tr. at 57). He considered ceiitral Ohio rates, not just Marion rates, in part

because Seince was represented by two Coh.unbus firms and one Ntazion fum.

(Id: at 30). The $26,130 m;7arci mpresenteci approxinaately one tenfil-i of the total
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amount biuect to Sims Bros. to clefeilcl it against Semco'>s four-coimt case. (ZcX at

58). In its a.znezided complah-it, Semco requested $711;000, p1-tis treb1e damages.

(Doc. No. 17); (June 4, 2012 Tr. at 5 8)-

{^54) We reject Seznco's araTlu:aeut thafi any attonjcy--fee award should not

include fees incun-red before Septcmber 25, 2009 ttle clay tlae trial cot5i`t gzanted

Sezzico leave to file an ameiidect colz2 plaint and denied the defeudauts' motion for

judgment on tkie plea.cliiig;s and Semco's niotioxi to lio1c1 that motion in abe3Tcince.

(Dac. No. 16). Agaiii, the trial court did not i-uIe on ti7e uierits of t1le inotioli for

judgiuexxt on the pleadings micl itistead iiivited the defeiidarats to xelac-vv it after

Semco filed its amended cornplai11t. (Id.). Siins Bros. is raot responsibie for

Seancv's seeking leave to file azi amended cQi€a:plaiiyE;.

{ " ^} We camiot conclude that the trial coult's decisic^ii to award Sims

Bros. $26,130 in attoiiiey fees was utreasonab1e, ar1jitrary, or wiconscioYiable.

The ttial eotirt did tiot abuse its cliscretion. Scmco's ti.xirrcl assigum.eiu of errox is

'tlkcrefore ovearuled.

t^561 Having foignc1 zio eiror pr.ejuclieial to the appellant hereiii iii the

pwicula:s assivz^d md argued, we uffiIin ti-ie jud.grii.eiit of the trial court.

Jurlgm:entAffit • ine t^

^VILLAMO'4^SICE and SHAW, JJ., concur.

/jlr
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IN THE COURT OF APPEALS OF OHIO
THIRDAPI'EI,E.ATE DISTRICT

' MARION COUNTY

yry
r . .; N t

. . . . .... G ' ' :.. . '. e e . ^ '

7€ i w' 2 0 's3

^^.

SEMCO, INC.,

PLAINTIFF-APPELLANT, CASE NO. 9-12-62

V.

SIMS BROS., INC., ET AL.,

I)EF'ENDANTS-Al'PELLE.E S.

JUDGMENT
ENTR^.'

For the reasons stated in the opinion of this Court, the assignments of error

are overruied and it is the judgment and order of this Court that the judgment of

the trial court is affirmed with costs assessed to Appellant for which judgment is

hereby rendered. The cause is hereby remanded to the trial court for execution of

the judgznent for costs.

It is further ordered that the Clerk of this Court certify a copy of this

Court's judgment entry and opinion to the trial court as the mandate prescribed by

App;R. 27; and serve a copy of this Court's judgment entry and opinion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

^^- -

17ATJJD. September 23, 2013
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