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STATEMENT OFTI-IB CASE

PRt7CEDU ftAL PUSTURE;

Appellee, Joseph I-Iarris, was charged by way of indictment with one count of aggravated

murder in violation of R.C. 2903.01(B), a special felony, with specifications. (T.d, 1) The state

alleged that Mr. Harris purposely catised the death of the decedent while in the commission of a

robbery. (Id.) The state also charged Mr. Harris with one count of murder in violation of R.C.

2911.01(r1)(1), a felony of the first degree, with specifications and one count of having a weapon

under disability in violation R.C. 2923.13(A)(3), a felony of the third degree. (Id.) Counsel for

Mr. Harris filed a suggestion of incompetency and a plea. of not guilty by reason of insanity

(NGRI). (T.d. 20-21.) The court ordered a psychiatric evaluation to be performed bythe court

clinic. (T.d. 22.) The court clinic psychologist found Mr. l, tarris competent to stand trial and

opined that he did not fit the criteria for a plea of not guilty by reason of insanity. (T.d. 24.)

The case proceeded to a trial by jury, whereupon Mr. I-Iarris was fou.nd guilty as charged.

(T.d. 81-84.) The trial court sentenced Mr. Harris to life in prison without the possibility of

parole on count one, plus tluee years on the firearm specification, eight years in prison on count

three, and five years on count four. Count two was merged into count one. (T.d. 95.) The total

aggregate sentence was life without parole, plus 16 years.

Mr. Harris appealed the conviction to the First District Court of Appeals, raising

nunnerous assign.ments of error, (T.d. 96.) The court of appeals reversed the conviction because

the state called the court ordered psychologist to testify regarding Mr. Harris' credibility, during

its case in chief, in violation of R.C. 2945.371(J) aild thedue process clause of tlte :E'ourteenth

Aniendment. Slate v. Harris, 1" Dist., Case No. C110472, 2013 WI, 454904 (Feb. 6, 2013). I°he
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state filed an appeal of that decision, over which this Court has accepted jurisdiction.

STATI;MENT OF FACTs

The facts of the case involve a drug transaction between the decedent and Mr. Harris.

(T.p. 1219, lines 15-2 1.) Mr. Harris inet the decedent in the decedent's car in a parking lot. (T.p,

1220, line 25.) There were no eyewitnesses to what transpired between Mr. Harris and the

decedent inside the car. Mr. Harr.is testified that he met the decedent on the night in question to

sell him drugs. (T.p. 1219, lines 19-21.) When Mr. Harris ente:red the vehicle, he saw the

decedent reach for a gun. (T.p. 1224, lines 13-20.) Fearing he was in danger, Mr. Ilarris

responde.d by shooting the decedent. (T.p. 1222, lines 1-9.) He denied taking or attempting to

talce anything from the decedent. (T.p. 1222, lines 11-17.) Mr. Harris fled the scene and the

decedentwas found in the car with his wallet, $210.00 in cash, and his gun. (T.pp. 794-795, 802,

lines 1-6.)

The only evidence offered at trial to provc the version of events alleged by the state were

jailllouse and confidential informants working with the state. This evidence consisted of alleged

statements made by Mr. Harris implicating himself in the offense. There was no physical

evidence, nor was there testimony from any eyewitnesses to the event regarding what happened

inside the car between the decedent and Mr. Harris.

In a,n effort to bolster the testimony of their jailhouse informants, the state called an

expert witness to offer an opinion on Mr. Harris' credibility. The state called the psychologist

from the court ordered compet.ency and NGRI evaluation to offer tlie expen opinion that Mr.

I-Iarris was an untruthful person who was feigning mental illness in an effort to escape

prosecution. (T.pp. 877-879) The state's expert further opined that Mr. 1-larris suffered from an
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antisocial personality disorder whieh is characterized by, ". .. disregarding the rights of others ^

a history of impulsivity, aggressiveness, irresponsibility, lack of regard for the rights of

others, Iaclc of remorse for their behavior and so foith."(T.p. 921, lines 2-19.) The state then

used this information to argue in closing that Mr. Harris was tulable to control himself, had no

boundaries, does not respect otl-lers, "commits crimes" and has no remorse. (T.p. 13b 1, lines 15-

23.)

The court of appeals reversed the conviction finding that the state's use of an expei~t

psychologist in this mazuier violated Mr. Harris' right to due process of law as guaranteed by the

I^rsurteenth Amendment and specifically, violated the provisions of R.C. 2945.371(J). &ate v.

THccrris,. 15" Dist., Case No. C110472, 2013 WL 454904, (Feb. 6, 2013). The court of appeals

acknowledged that evidence of a defendant's consciousness of guilty nzay be admissible in

certain circumstances, however, not when the evidence is obtained pursuant to a court ordered

competency or NGRI evaluation, ordered pursuant to R.C. 2945.371. Id a.t^23. The statute

specifically provides that "[n]o statement that a defendant makes in azi evaluation or hearing

under divisions (A) to (H) of this section in relation to the defendant's corra.petence to stand trial

or to the defendant's mental condition at the time of the offense charged shall be used against the

defendant on the issue of guilt in any criminalproceediug -1 **." Ici., citing R,C.2945.371(J).

'I'he court of appeals went on to cite this Court's prior holding that, "[a] defendant's statements

made in the course of a court-ordered psychological examination may be used to refute his

assertion of mental incapacity, but may not be used to show that he committed the acts

constitt.tting the o#fense." Id., citing State v. Cooey, 46 Ohio St.3d 20, 544 N.E.2d 895 (1989),

and Evid. R. 404(A)(1).
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ARGUME7NT

1. PROPOSITION OF LAW NO . 1: THE INTRODUCTION OF OPINION
'I'ES'I'IlVIONY FROM AN EXPERT L'SYCHOLOGIST, W:I-IO PERFORMED A COLIRT
OR.DEIZI;D PSYCHIATRIC EVALUATION, I'URSUANT "I'O R.C. 2945.371 FOR
PURPOSES OF A I7ETERMINATION REGARDING A CRIMINAL DEFENDANT'S
COMPETENCY TO S`I'AND, TRIAL IS INADMTSSIBLI: DURING TI-IE STATE'S CASE IN
CHI:EF.

A. Ohio Revised Code §2945.371 Liniits the State's IJse of Information Obtained
During a Court Ordered Psvchiatric Evalu.ation to RefiFting a Mental Incapacity
Defensc.

Ohio Revised Code §2945:371 provides a unique and extremely narrow exception to the

oeneral proposition that the defendant in a criminal case has the right to remain silent, described

in. the Fifth Amendment. This statute allows access to the defendant by a neutral, court-

appoizzted psychological examiner in two circumstances: 1) when the issue of a defendant's

competence is raised (whether by the defendant; the court or another party), or 2) where the

defendant enters a plea of not guilty by reason of insazlity. See R.C. §2945.371(A). Underthese

two circumstances, submission to an evalLiation by a court-ordered examiner is mandatory. Id.

`I'he reason the defendant is required to submit to this evaluation has been explained by this

Cottrt. The only reason R.C. 2945.3717•equires the defendant to submit to a court-ordered

examination is to "alleviate the unfairness that would result if the defendant could plead not

guilty by reason of insanity, use his own psychologist's testimony to prove his plea, and block

any possibility of rebuttal by refusing to submit to any other mental exazac2inatio.n." L'ooey, 46

Ohio St.3d at 32; see also,S'tate v. Goff, 128 Ohio St.3d 169, 182 , 943 N.E.2d 1075.

Recognizing that forcing a defendant to subject himself to examination by a court-ordered

examiner can tread on constitutional protects afforded a crianinal defendant, the statute limits the
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uses that can be made of the information obtained during these examinations. The statute

provides that, "[n]o statement that a defendant makes in an evaluation or hearing under divisions

(^1;) to (H) of this section relating to the defendant's competence to stand trial or to the

defelldant's nlental condition at the time of the offense charged shall be used against the

defendant on the issue of guilt in any criminal action or proceeding...." R.C. 2945.371(J).

'fhis Court has recognized this limitation and noted that it paralleisthe limits placed upon the use

of such information by the federal riales. ^^ee Cooey, 46 Ohio St.2d at 32; citing Fed.R.Crim.P.

12.2(c). Thus, R.C. 2945.371 prohibits the use of information obtained by an exanliner during a

court-ordered evaluation of a defendarit during the state's case in chief.

In the case at bar, the state took the information it obtained from the court-ordered

examination and used it to procure ai1 expert witness, the court-appointed psychologist, to offer

an expert opinion on the credibility of iVlr. Harris. The court-appointed psychologist offered her

exper-t opinion that Mr. Harris was malingering, faking mental iilness. She also offered the

opinion that he had a propensity to engage in criminal activity, antisocial personality disorder,

cl7aracterized by disregarding the rights of others, liad a history of impulsivity, aggressiveness,

irresponsibility, lack of regard for the rights of others and a lack of remorse. (T.p. 914, lines 24-

25, 921, lines 2-19.) The state's expert also opined, that not only Mr. Harris, but that lots of

criminals have antisocial personality disorder. (T.p. 918, lines 5-12.) "I'he state introduced all of

this evidence in its case in chief, niaking certain that the jury new that the state was of the

opinion that Mr. Harris was a liar, a criminal and a badperson before he even had a chance to

present his case. "I'he prosectttorreitex:ated all of this in elosing arguments, essentially arguing

that Mr. Harris had the kizid of character of a person who would commit the offenses and that he



acted accordingly. (T.p. 1361, lines 18-24.)

i. The State Llsed Statements of a Defendant Against the Defendant on the
lssue of Guilt.

The state attempts to justify its actions in this case by arguing that the couz-t-appointed

expert's testiznony was admissible because she did not repeat verbatim any statements made by

Mr. Harris and did not testify regarding facts of the case. This position is tuzsupported by statute

or case law. Further, the arguinent ignores the plain language of R.C. 2945.371 Nvhich. states that

"[n]o statement that a defendant makes [in an evaluation or hearing undex R.C. 2945.3711 shall

be used against the defendant on the issue of guilt. ..." R.C. 2945.371(J) (emphasis added), see

al>so Estelle v. Srnith, 451 U.S. 454, 460, 101 S.Ct. 1866, 1872 (1.981) (finding that the court

ordered psychiatrist's opinionsand conclusions derived from conversations from the defendant

pursuant to a court-ordered mental status exaniination were stateinents of the defendant.) The

statute does not place any limitations on the kinds of statements a defendant might make. It

simply says, no statement. The orily things that the court-appointed expert had to base her

opinion on where staternents of the defendant. She testified that she obtained the irzformation

upon which she based her opinion fiom conversations with the defendant. (SeeT.p. 897, lines

10-13.) When asked for specifics about her conversations with Mr. Harris she pointed to a

conversation she had with him wherein he did not understand basic court terms even though his

IQ score would suggest higher intellectual functioning. (T.p. 905, lines 1-10.) No nxedical

procedure was used to look inside Mr. I-larris' brain to make the c{etermination that he was lying.

The psychologist never suggested that she was able to form her opinion just by lookin.g at him.

The basis of her opinion were stateznerlts made by Mr. Harris. "I'he statute prohibits the state
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from using these statements against Mr. Harris to prove guilt.

liui-tl1ermore, these statements of the defendant, relied upon by the expert and used

against him in the state's case in chief, were used to attempt to dexnonstrate Mr. Harris' guilt.

They were not used to refute a mental capacity defense set forth by the defendant, because he did

not present a mental capacity defense. The statements were used in a systematic way throughout

the state's case and in closing to try to show that Mr. Harris was a liar with a propensity for

criminal activity who disregards the rights of others, was aggressive and lacked remorse. The

purpose using the opinions of the expert, was to try to show that he was guilty. By introducing

the expert psychologist's opinion, which was formed frozn statements of the defendant, in their

case in chief, the state violated the statute.

The state also incorreetly argues that the statute makes a distinction between

"inadmissible statements of factual guilt" and "admissible evidence of a defendant's

psychological state."' (See i.vlerit Brief of Appellant, p. 5.) The distinction that the statute makes

is between factual guilt and mental capacity. See Cooey, 45 Ohio St.3d at 32. This distinction is

based upon the reasons behind the enactment of the statute, that being an effort to the level the

playing field, in the event that the defendant pursues a mental capacity defense. This "attei:npt to

level the playing field" is the only reason the state was privy to the statements of the defendant.

Therefore, the only permissible use of the statenients was to refute a nlental capacity defense.

The statute, does not, and cannot, consistent with the Ohio and United States Constitutions and

To support this assertion, the state cites an unreported case from the Ninth District of
Ohio. State v. 11^latlies. 9"' Dist., Case No. C1120225, 2001 WL 651527 ( June 13, 2001). The
state's reliance on this case is misplaced. Tlie Mathes court incorrectly quotes this Court's
holdiiig in Cooey and cornpletely ignores this Court's determination regarding the scope and
purpose of information obtained from a court-ordered exanunation.
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the Ohio Rules of Evidence, allow the state to make use of this information sinlply to conn.nei-it

generally on the defendant'spsychological state. It is a well settled principle of law that the state

cann.ot call witnesses (whetller expert or lay witnesses) to testify regarding a defendant's

"psychological state" absent the defendant asserting a mental capacity defense. See Ohio Evid.

Rule 404(A); U.S. Constitution XIV Amend.. What the state advocates for in this case would be

rio different than calling an acquaintance of the defendant to testify that in. his opinion, the

defendant was a liar and a violent person who was prone to doing bad things. It does not

improve the state's position that this case involves an expert witness who ozlly had access to the

defendant because the statute mandates that in order to explore a mental capacity defense, the

defeildant must make himself available to a court appointed exaniiner,

ii. 'I'he Isstte of Malingering Was Not ndmissible in the State's Case in Chief
as Consciousness of Guilt.

Even if R.C. 2945.371 did not prohibit the introcluction of testiznony of the court-

appointed examiner, which it does by its plain language, evidence of the defendant's alleged

rnalingering was not admissible in the state's case in chief because it violates the prohibitions

contained in Evidence Rule 404(A). Simply because the state is in possession of evidence that

znight be helpful to their case, does not make that evidence admissible at trial. The state attempts

to liken theopinion testimony of the court-appointed expert psychologist in this case to evidence

of ilight, arguing that it can use ". .. any evidence that sheds (light) on the defendant's

consciousness. ..." (See Merit Brief of Appellant, p. 7.)

The state's position that it is entitle to use "any evidence that sheds light on the

defendant's consciousness" is not supported by the Ohio Revised Code, the Ohio Rules of



Evidence, the Ohio Rules of Crinlinal Procedure, the Ohio Constitution, nor the United States

Constitution. These rules provide limitations on a vast array of evidence that might otherwise be

"helpful" to the states' cases. Certainly conduct of a defendant can be used by the state in certain

eircumstances to dernonstzateconsciousness ofguilt. This Court has held that". . . flight, escape

from custody, resistance to arrest, conceahnent, assumption of a lalse name, and related conduct

are admissible as evidence of consciousness of guilt, and thus, guilt itself." 5'tate v. Eaton, 19

Ohio St.2d 145, 160, 249 N.E.2d 897 (1969) (emphasis added), vct.catecl oi? other grounds, 408

LT.S. 935, 92 S,Ct. 2857 (1972), quoting 2 Wigmore, Fvidence l 11, Section 276 (3 Ed,). The

problem with the state's position is that the use of the information obtained pursuant to the R.C.

2945.371, court-ordered exaznination is specifically limited by the statute that allowed them to

obtain the inforination. Contrary to the state's expressed position, it cannot use `'any evidence"

that sheds light on the defendant's consciousness. Furthermore, even if that were not the case,

the issue involved in the case at bar is not evidenceof the defendant's conduct, but opinion

testiinoily regarding the defendant's general character for truthfuhless and propensity for criminal

activity.

B. The State's Introduction ofthe Fxpert t'sycholo gist's 'I'estimony in its Case in
Chief Violated iMr. Harris' Fifth a1id Fozirteenth Amendrnent Ri 7hts to be hree
from. Self Incrimination.

The Fifth A.mend7nent privilege against self inerinvination is "as broad as the mischief

against which it seeks to guard." 1?stelle v. ,Sinith, 451 U.S. 454, 467, 101 S.Ct. 1866 (1981),

'I'he Fifth Amendment privilege serves persons in all settings in which their freedom of action is

curtailed in any significant way frotn being compelled to incriminate themselves. .tlfircznda v.

Arizona, 384 U.S. 436, 86 S.Ct. 1602, 1624. The prosecution may not use statenlents, whether

9



exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it

demonstrates the use of procedural safeguards effective to secure the privilege against self

incriminatioii. Id at 444. A person in custody must receive certain warnings before any official

interrogation, including that he has a right to remain silent and that anything he says can and will

be used agailist him in court. .1c1. The considerations calling for the accused to be vvarned prior to

custodial interrogation apply to a court ordered pre-trial examination. Estelle, 451. U.S. at 467:

see also 13uchanan v. Kentzccky, 483 U.S. 402, 107 S.Ct. 2906.

In Estelle the defendant was in custody of the county ,jail awaitiilg trial on charges of

murder. Estelle, 451 U.S. at 467. The courtszca sponte ordered a competency evaluation and a

court alipoin.ted psychiatrist met with the defendant. Id. '['he state used the findings and

conclusions of the psychiatrist during its case in chief in the penalty phase of the trial. The

psychiatrist's conclusions relied upon statements made by the defendant. Id. In find.ing that the

evidence violated defendant's Fifth Amendrnent rights, the Court held that the facts that the

defendant's statements were uttered in the context of a psychiatric examination does not remove

them from the reach of the Fifth Amendment. Icl Ftlrther, the C:ourt found that the trial judge

had ordered the evaluation for the "limited, neutrai purpose of determining competency to stand

trial, but the results of that inquiry were used by the State for a much broader objective that

was plainly adverse to [defendant]." Itl at 465 (emphasis added). The Court found that under

these circumstances, the interview by the psychiatrist could not be characterized as a routine

competency examination, restricted to eilsuring that the defendant understood the charges against

him and ensuring he was capable to assist in his wxn defense. Id;

In. Buchanan, the Suprenle Court reaffirmed the holding in Estelle. See Buchanan, 483
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U.S. at 421; see also Po1-vell v. Texas, 492 U.S. 680, 109 S.Ct. 3) 146. In Buchanan, the court

noted that theremay be limited circumstances for rebuttal purposes in which the Fifth

Amendment would not bar the introduction of evidence regarding a court ordered psychiatric

evaluation. Id. In that case, the d.efendant's entire defense strategy was to establish the mental

status defense of extreme emotional disturbance, as such, counsel for the defendant requested a

psychiatric evaluation. T:he evidence put forward by the defense at trial was solely on that issue.

Linder these circumstances, the Court found that it was not a Fifth Amendment violation for the

state to use evidence of the competency evaluation for the limited purpose of rebutting the

defense evidence of a mental status defense.

This Court has concurred in this analysis, finding that only where the defendant puts the

issue of his mental status at issue may the state use psychological. analysis of a defendant, and

only then in rebuttal. See Stute v. Gvff, 12$Ohio St.3d 169, 181-182, 942 N.E.2d 1075 (2410),

1n that case, the defendant raised the affirmative defense of battered woman syndrom.e and the

court ordered the defendant to submit to an exai-nination by the state's psychiatrist. Id. This

Court acknowledged the caution that must be take in infringing on a defendant's Fifth

Amendment rights. Id This Court found that the state's use of the psychiatric testimony

obtained from the court-ordered evaluation was improper and reversed theconviction. Id.

"Psychiatric testimony is one thing - testifying about discrepancies regarding the defendant's

recitation of facts and questioning, the truth of her representations ., ." went beyond the scope of

the purpose of the psychiatric examination and that the expert's role changed and became like

that of aii agent of the state as in Eslelle. Id. at 182.

In the case at bar, defense counsel alerted the court that there may be at3 issue with regard
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to Ivlr. Harris' competency to stand trial and conteinporaiieously filed a plea of not guilty by

reason of insanity. (T.d. 20-21.) Pursuant to R.C. 2945.371, in the State of Ohio in order for a

defendant to explore a mental capacity, lie must submit to a court-ordered examination on certain

limited issues enuilciated in the statut.e. (The statute does not ask for an evaluation on

whether the defendant is malingering or whether he has a propensity for criminal condcut.)

Accordingly, the trial court in this case ordered that Mr. Harris be evaluated for his competency

to stand trial. (T.d. 24.) The court ordered psychologist conducted one interview with Mx.

Harris. (T.p. $98, lines 24-25, p. 899, Iinel.) There is no evidencethat Mr. Harris was advised

of his Afiranda rights. After obtaini_ng a report from the court appointed psychologist, the court

found Mr. I-larris competent to stand trial. (T.d. 24.) During the state's case in chief, the state

called the psychologist to offer her opinion that Mr. Harris was untruthful, that he had a

propensity to engage in criminal activity, that he had antisocial personality disorder, that he

disregards the rights of others, that he has a history of impulsivity, aggressiveness,

irrespon:sibility, lack of regard for the rights of others and lacks remorse. (T.pp. 904-905, 914,

lines 23-25, 921, lines 2-19.)

This testimony mirrors closely the testiznony offered by the psychiatrist in Estelle. In that

case, the doctor testified before the jury in the state's case in chief, that the defendant was a

severe sociopath, will continue his previous behavior, that his sociopathic condition will only get

worse and that lie had no regard for another human being's property or life. Estelle, 451 U.S. at

459. The Court in Estelle rejected the state's argLmient that the conv-ersation between the

psychiatrist and the defendant were non-testimonial in nature, finding that the state's use of the

information for a much broader purpose than that for which it was intended, i.e. competency
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evaluation, was plainly advei-se to the defendant and implicated the Fifth Atnendnlent. Ic.l. at

464-465. Of relevance to the Court's decision were factors that are similar to Mr. Harris' case.

The defendant was in the custody of the colrnty jail. as was 1NIr. Harris. Id. at 467. The

psychiatrist was ordered by the cotirt to interview the defendant, as the court did in this case. .Icl.

The defendant presented no psychiatric evidence; neither did Mr. Harris in this case. Id. at 466.

In striking similarity to the case at bar, the Es,le.lle Cotirt noted that:

[w]hen the [psychiatrist] went beyond simply reportin; to the court on the issue of
competeticy and testified for the prosecution ... his role changed and became essentially
like that of an agent of the state recounting unwarned statements made in a post-arrest
custodial setting. Du.ring the psychiatric evaluatiorr. [defendant] assuredly was `faced with
a phase of the adversary system' and was `not in the presence of [a] perso[n] acting solely
in his interest."

Id. at 467, quoting Ifirancla, 3 84U. S. at 469.

The prosecution may not use the statements of a defendant against him unless he is first

advised that he has the right to remain silent and that anything he says can be used agdinst him.

ll,.liranclu, 384 U.S. at 436. This rule applies to pre-trial psychiatric evaluations. E,stelle, 451

U.S. 467. The safeguards reyuired by Mirancla cand Estelle were not afforded Mr. Harris in this

case. The 1'irst District Court of Appeals rejected this argument on the basis that the counsel for

Mr. Fiarris filed the suggestion of incoznpetence and a written NC1RI plea., and therefore, Mr.

Harris "cannot complain about the use of the results obtained from it." ,S't-ate v. Harris, 1"Dist.

Case No. C110472, 2013 WL 454904 (Feb. 6, 2013.), citinK State v. Steffen, 31 Ohio St.3d

111, 121-122, 509 NIL2d 383 (1987). This conclusion is incorrect for three reasons. First, the

statute under which the psychological examination was ordered specifically limits the Zuay that

the information that can be obtained and the way it can be used. R.C. 2945.371. When ti7e state
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is permitted to put the information to a use not perniitted by the statute, Mr. Harris has a right to

obj ect.

Second, in order to investigate a mental capacity de#ense, Mr. Harris was required by the

statute to submit to a court-ordered examination. He had no choice. The court of appeals

reliance on ,Steffim is incorrect because Steffen did not involve a court ordered mental evaluation

ptusttant to R.C. 2945.371. In Steffen the defendant requested a pre-sentence investigatiozl for

use in mitigation of sentence. 31 QhioSt.3d at 121. Steffen was iiot a casewhere the defendant

was required by law to submit to an examination. The statute at isstie in the case at bar compels

a defendant to submit to a court-ordered examina-lion if cornpetency or an NGIZI defense is to be

investigated. To ignore this distinction would force defense cotmsel to face the Hohsoil's Choice

of properly investigating competency issues and a mental status defense and giving up all Fifth

Amendment privileges to an examiner who could become a state's witness at ariy time or

foregoing a competezicy challenge or capacity defeilse attogether to avoid the defendant's

statements being used against hi.m.. Beeause the statute requires defendants to submit to an

ex.amination it cannot be said that such submission is voltzntary in the way that a pre-sentence

investigation is voluntary. Third, the Fifth Amendment is imp(icat.ed whenever a cottrt-ordered

psychiatric evaluation is ordered and that examinatiozi goes beyond the scope of tivhat was

ordered or anticipated. Ohio Revised Code 2945.371 plaizzly lists the issues into which a coLtrt-

ordered examiner may inquire and section (J) specifically limits the use of information obtained

from such an examination. Because neither defense coLmsel, nor Mr. Ha7Tis could have

anticipated that information obtained during the examinati.on would be used against him in the

state's case in chief, especially in the manner dozie in this case, the holding and reasoning of
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Eslelle does apply in this case and Mr. I-larris' I;ifth Amendment rights were violated.

C. The State's .Introduction of the Court-Appointed I^x ert. Ps cholo pist's Testimon ^
in its Casein Chief Violated N1r. Harris' Sixth and I ow teenth AmendmentsRight
to Counsel.

The Sixth Amendment to the linited States Constitution, made applicable to the states

through the Fourteenth A7nendmezlt, provides that in all criminal prosecutiqns, the accused shall

enjoy the right to have the assistance of counsel for his defense. U.S. Const. VI Amendment.

7'he need for a lawyer's advise and aid during the pre-trial phase has long been recognized by the

Supreme Court. See e.g. Poivell u. 4lcxhanaa, 287 U.S. 45, 57, 53 S.Ct. 55 (1932). It is central to

the Sixth Amendment principle that the accused need not stand alone against the state at any

stage of the prosecution, formal or informal, in court or out, where counsel's absence might

derogate from the accused's right to a fair trial. Uy7itecl,States v. Wade, 388 U.S. 218, 226-227,

87 S.Ct. 1926 (1967). T'he right to counsel encompasses the right to the effective assistance of

counsel. 111c^Vlann v. Richardson, 397 U.S. 749, 771; see also StNickland v. Washington, 466

U.S. 668 (1984).

An attorney's ability to effectively advise a client with regard to a competency evaluation,

an insanity defense or the assertion of a Fifth Amertdment privilege, depends tipon counsei's

awareness of the possible uses to which the client's statements can be put. Buchanan v.

Kentucky; 483U.S. 402, 107 S.Ct. 2906 (1987). Where defense counsel isnot notified in

advance that a competency evafua.tion will encompass issues regarding a client's general

character and that it will be available to the state for use in its case in chief, he cannot effectively

advise hisclient with regard to such an exaiYiination. Estellev_ ^Snzilh, 451 U.S. 454, 467, 101
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S.Ct. 1866. In I.'.ste/le the Court found that defeilse counsel was not notified in ad.vance of the

scope of the competency evaluation and that thei•efore; the defendant was denied his Sixth

Amendment right to the effective assistance of counsel in making the "significant decision of

whether to submit to the examination and to what end the psychiatrist's findings could be

employed." Id Similarly, the 13irchcrncrn Court held that counsel's effectiveness depends upon

the awareness of the possible uses of a defendant's statenlents," Buchanan, 483 U. S. at 425.

"I'he court-ordered evaluation in this case was initiated by the defense counsel's filing a

suggestion of incompeteiicy. The trial cotirt then ordered aA1 evaluation pursuant to R.C.

2945.371. The provisions of R.C. 2945.371 mandate a defendant's participation in a cotirt-

ordered evaluation whenever the issue of competency is raised, by anyone in a criminal

proceeding. Wllere an issue regarding the defendant's competency llas been raised, the statute

instructs the court-ordered examiner to evaluate the defendant ar:ld issue an opinion on five very

specific and narrow issues:

1) wlzether the defendant is capable of inlderstandzng the nature aiid objective of the
proceediiigs against the defendant or of assisting in the defendant's defense;

2) if the exaininer finds that the defendant is incapable of understanding the nature and
objective of the proceedings whether the defendant is mentally ill or mentally retarded
and whether he is subject to institutionalization;

3) the likelihood of the defendant becomii-ig capable of understanding the nature aild
objeetive of the proceediiigs within one year if the defendant is provided tr.eatment;

4) the examiner's opiilion as to the least restrictive placement consistent with the
defendant's treatment needs; and

5) if the defendant is charged with a misdenaeanor and is incapable of understailding the
nature and objective of tl-ie proceedings. the examiner's recommendation as to whether
the defendant is amenable to rnental health treatment.
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R.C. 29945.371(Cr). If the examiner is asked to evaluate the defendant with regard to a plea of

not guilty by reason of insanity, the examiner must issue findings regarding whether the

defendant, at the time of the alleged offense, did not know, as a result of sever mental disease,

the wrongfulness of his action. R.C. 2945.371(G)(4). The statute does not instruct the examiner

to issue an opinion on the issue of whetlier the defendant is malingering, nor to offer generalized

opiniozis regarding the defendant's character. 'The statute also specifically provides that ". . . no

statement that a defcndant makes an an evaluation or hearing under [this statute] relating to the

defendant's competence to stand trial or to the defendant's mental condition ,.. shall be tised

against the defendant on the issue of guilt in any criminal action ...." R.C. 2945.371(J). This

Court has interpreted these provisions, holding that ". .. a defendant's stateznents made in the

cotirse of a court-ordered psychological exainiiiation may be used to refiztehis asset-tion of

mental incapacity, but rnay not be used to show that he comrnitted the acts constituting the

offense." Cooey, 45 Ohio St.3d at 32.

TIZis is the information and status of the statttte that was available to defense counsel at

the time counsel raised the issue of competency and filed the NGRI and that the court ordered

the evaluation of Mr. Harris. Unlike the defendant in Buchanan, Mr. Harris did not present a

mental status defense. nor did he present any psychological evidence. Competency evaluations

in the state of Ohio are governed by statute and there is no way counsel could have known that

the trial court, the cotrrt-ordered psychologist andthe state would not follow the statute regarding

the nature, scope and purpose of the competency/NCrRI evaluation. See R.C. 2945.371, et seq.

Because counsel was not notified in advance regarding the use to which the infi^rmation obtained

in the court-ordered examinatiozi. would be put, Mr. I:tarris was deprived of his right to effective
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assistance of counsel as guaranteecl in the Sixth Arnendment.

I). The State's Introduction of the Court-Appointed Expert 1'svchologist's Testimonv
in its Case in Chief Violated Mr. 14arris' Fourteenth Amendment Rights to Due
Process of Law, to a Fair Trial and E ual Protection of the Law

'I'o the extent that the Court finds that R.C. 2945.371 authorizes the state to use

information obtained fromaclefen.dant in its case in chief in the manner outlined in this case, the

statute is unconstitutional on its face andlor unconstitutional as applied. As previously argued,

such interpi:etation of the statute violates the Fifth, Sixth and Fourteenth.Amendments to the

United States Constitution.

The F ourteenth Amendment provides a guarantee of edual protection tinder the law. In

Britt v. North Car°olina the Supreme Court held that the State must as a matter of equal

protection, must provide indigent prisoners with the basic tools of an adequate defense or appeal,

when those tools are available for a price to others. (1971) 404 U.S. 226; 227. Where a

defendant wishes to pursue a m.ental capacity defense, he is only able to obtain an expert witness

to assist him through the mechanisni of R.C. 2945.371. Neither the state, nor defendant's with

resources to retain their own experts are bound by this statute. This statute forces indigent

defendants to be interviewed by state actors at their own peril. The harm that can be wrought

from a defendant's decision to investi:gate the issue of competency or an NGR[ defense is

inimeasurabte if R.C. 2945.371 is read to allowtl.ie state to put the information it obtaizLs thereby

to whatever use it wants. Certainly any criminal defendant with the financial resources to hire

their own expert would not be required to share this information with the state until the defendant

and counsel had an opportunity to review the information and ensure that the defendant was not

being used as tool in his own prosecution. Putting indigent defendants in this situation, to be a
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the mercy of the state. is a violation of the equal protection clatise of the Fourteenth Amendment.

The Fourteenth Amendment also protects a defendant's right to due process of law and to

afa.ir trial. Thoserights are infringed when a defendant is compelled by statute tosubn2it to a

psychiatric exai-nination and the results of that exainir-iation are permitted to be used against him

ii7 the state's case in chief. Indeed, this Court has previously concurred in this a.nalysis when

examining an argument that the statute, on its face, was an unconstitutional violation of the Fifth

Amendment. This Court held:

We coriclude that the statute distinguishes not between the issues of guilt and penalty, but
between the issues of guilt - i.e. factlial guilt - and insanity. 'I'hus, a defendant's
statements inade in thc court of a court-ordered psychological examination may be used
to refute his assertion of mental incapacity, iyut may not be used to show that he
committed the acts constituting the offense. So construecl, the statute is constitutional.

Cooey, 46 Ohio St.3d at 32 (enlphasis added).

Evidence of a person's character or a trait of character is not admissible for the ptirpose of

providing action in conformity tlierewith on a particular occasion. Evid. R. 404(A). Evidence of

other crimes, wrongs or bad acts iridependent of, and uiirelated to, the offenses for which a

defen.dant is on trial is iiladznissibleto show criminal propensity. Evid. R. 404(B), State v.

lYooclwczrd, 68 Ohio St.3d 70, 623 Ir;.W.2d 75 (1993). The thrust of Evid. R. 404 concerns the

propensity rule, which is a basic principle for the purpose of proving that he acted in conformity

with his character on a particular occasion. I Weisseilberger. Ohio Evidence (1993). Sections

404.4 and 404.23. The rule prohibits the use of propensity to demonstrate actions conforiving to

the propensity. .Id. It creates a forbidden inferential pattern, in which character or a trait of it is

used to show propensity and demoristrate therefrom, confor.ming conduct. Id. The policy of the
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rule is not based on relevance, but upon danger of prejudice. Id. Evidence Rule 404 is to be

strictly construed against admissibility. ^tate v. DelVlcarco, 31 Ohio St.3d 191, 509N>E.2d 1256.

In the case at bar, the state called the court-appoiiited psychologist, qualified the witness

as an expert (T.p. 885. 893.) and elicited the following evidence and opinions regarding Mr.

Harris:

1. Mr. Harris had previous arrests and criminal contacts. (T.pp. 897, 899.)

2. Mr. 14arris was malignering, feigning, making u.p; exaggerating and faking. ('I'.pp.

896, 905.)

3. Many criminals engage in this type of behavior. (T.p. 920.)

4. The criminal justice center has a large nunlber of people with, antisocial

personality disorder because their behavior is criminal in nature. (T.p. 918)

5. Mr. Harris had antisocial personality disorder. (T.p. 921.)

6. Mr. Harris' antisocial personality disorder is characterized by a history of

iinpulsivity, aggressiveness; irresponsibility, lack of regard for the rights of others, and lack of

remorse. (T,p.921.)

7. Mr. Harris has a propensity to engage in criminal activity, to violate the rights of

others, has little regard to the rights of others and is a drug user. (T.pp. 91.4-15.)'

In closing argument, the prosecutor used this ini:ormation to argue to the jury that Mr. Ilarris was

guilty. (T.p. 1361.)

"I'he court-appointed psychologist, whose role was to determine whether Mr. I:Iarris -%vas

2 Although this iuformation was testified to on cross is was volunteered by the state's
expert witness as a non-responsive answer to a question.

20



competent to stand trial aild whether he yualitied for the NGRI defense. essentially testified for

the state that Mr. Harris was aliar. a dangerous person of poor character. This was not in

rebuttai, but before 1`4r. Ilarris even had a chance to address the jury.

'I`his type of character evidence undermines the very ilotions of fairness and due process

that the Constitution protects. This is especially true in light of the Fifth an:d Sixth Amendment

and statutory violations that led to theacquisition of the information. It is simply not fair for a

man to be on trial for his life and not to be afforded the opportunity to investigate a competency

defense without fear that the psychologist will be used against hiin in this fashion.

E. Mr.. Harris Was Preiudiced By the State's I; se of the Court-Ap,ointed
Psychologist

Before constitutional error can be considered harmless, the Court must be able to "declare

a belief that it was harrnless beyond a reasonable doubt." Stateu. Brown, 65 Ohio St.3d 483.

485, 605 N.E.2d 46 (1992). It is only where there is no reasonable possibility that unlawfi:tl

testimony contributed to a conviction that the error can be considered harmless. Id.

In this case, Mr. Harris was convicted of aggravated murder, the aggravating offezlse

being that he committed the robbery in the course of l(illing another. As a resuit of this

conviction he was sentenced to life withoiit the possibility of parole. If the state is unable to

prove the robbery in this case, Mr. Harris cannot be senteneed to life without parole. "I'here was

no physical evidence to support the robbery allegations in this case. No eyewitnesses offered any

evidence on the issue of a robbery. More importantly, the decedent was found with his wallet,

his gun and over $200.00 in cas11.. No evidence was offered that anything was taken frorn the

decedent. 'I'he only evidence the state had on the robbery issue was that of jailhouse informants -
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witnesses testifying from the justice center or recently released, all with their own pending or

recentlyplea bargained criminal cases. Mr. llarris testified in his own defense that he did not rob

or attempt to rob the decedent. IJpon meeting with the decedent die decedent reached for a gun,

Mr. Harris became frightened and fired at the decedent. The_jailhouse informants testified that

Mr. Harris admitted committing or attempting to commit a robbery of the decedent - despite the

fact that this was contrary to the physical evidence.

Therefore, the evidence presented tor the,juries consideration was a collection of criminal

defendants testifying in hopes of helping their own criminal situations versus that of Mr. Harris

testifying on his own behalf. To tip the scales, the state had the expert testimony of the court-

appointed psychologist to testify about the credibility of Mr. Harris. She offered her expert

opinion that Mr. Ilarris exaggerates, is a faker (i.e. liar), has a propensity for criminal conduct,

disregards the rights of others is aggressive, impulsive and lacks remorse. As the First District

pointed out, this expert testimony with regard to Mr. Ilarris' character called into question his

credibility.

The state argues that this evidence is har.znless because the jailhouse informants testitied

about Mr. Harris' plan to use a mental capaci-ty defense and to convince the psychologist that he

was NGRI. (Merit Brief of Appellant, p. 11) 'I'he state cites to this Court's decision in C00ey.

Cooey tis harmless error analysis is inapposite becait;;e the psychologist in Cvooey testified

regarding statements made by the defendant implicating himself - the very same statements he

made to others. 45 Ohio St.3d at 35. The testimony of the psychologist was merely a recitation

of the testiniony offered by others. 1-Towever, the case at bar goes well beyond offering the same

testi7nonv. The court-appointed expert in this case testified to her opinions arid conclusions
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rega7ding Mr. Harris' credibility and character. The psychologist did more than just repeat

statenients. She offered expert opinions - opinions that went directly to Mr. Harris credibility.

Ihere is a wide gulf between the testimony of jailhocise inform.ants regarding alleged admissions

made by the defendant and that of an expert psychologist, with a bachelors degree, a masters

degree and a doctorate degrce from Xavier University, wh.o has been appointed, sanctioned and

recognized as an expert witness in the field of forensic psychology offering azt opinion on

credibility and character. ('I'.pp. 885, 893.) It cannot be maintained that, beyond a reasonable

doubt, this had no effect on. the,jury. CONC:LUSION

The deciszon of the First District Col.irt of Appeals should be upheld.. Ohio Revised Code

2945.371 limits the way in which information obtained pursuant to a cotlrt-ordered psychiatric

evaluation can be used in a criminal trial. The state's u.se of the cottrt-ordered examiner as an

expert witness violated the express provisions as well as the intent of the stattite. 'I'he testiznonv

of the court-appointed expert violated R.C. 2945.371, the Fifth, Sixth and Fourteenth

Amendments to the Constitution. Mr. Harris is entitled to a new trial, free from such statutory

and constitutional violations - a trial that upholds the integrity in the justice system.
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