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IIL Reorientation.

Beck Energy and its cadre of Oil and Gas industry associates have made plain their desire

to expand Ohio law such to such a degree that anyone holding a drilling permit would be exempt

from any local regulations which even tangentially touch upon their industry. Under their

conception of the law, the holder of drilling permit holds a magic wand, capable of waving away

any inconvenient local ordinances, zoning or otherwise, which any other business owner in the

State must comply with. This effort to make Ohio a driller's utopia, unchecked by the local

controls common to leading oil and gas producing states such as Texas, California, Oklahoma,

and Colorado, has raised a number of side issues which have muddled the matters for decision by

the CoLtrt. As a result, Munroe Falls finds it necessary to briefly refocus the discussion to the

matters actually before the Court for decision.

Muriroe Falls' first proposition of law is that R,C.Chapter 1509 does not divest

municipalities of their power to enact and enforce zoning laws. Specifically at issue in this

proposition of law is Munroe Falls Ordinance 1163.02, which requires anyone putting land to a

use in Munroe Falls to obtain a zoning certificate prior to commencing site preparations, so that

the City may assure that the use is compatible with the zoning district. Munroe Falls asserts that

there is no conflict between R.C. Chapter 1509 and its zoning ordinance, because the state statute

regulates oil and gas operations, and its ordinance regulates local land use planning. 13ecause the

state statute and the local ordinance regulate two different subject matters, and there is no

language in the state statute expressly preempting zoning ordinances, a full preemption analysis

is never triggered. And even if a full preemption analysis were triggered, then R.C. Chapter

1509 fails a full preemption analysis because it is not a general lativ. It operates only upon cities

in the Eastern half of the State.
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Separate from the first proposition of law, MunroeFalls' second proposition of law is

that a city may maintain its own oil and gas ordinances despite Chapter 1509, when those

ordinances arenot primarily directed at controlling the operation,s of drillers, but rather collecting

informatiori and pre.paring for any mishaps. Specifically at issue are four statutes in Chapter

1329 of the Muin-oe Falls Codified Ordinances, which, among other things, recluires notice to

aqjoining landowners; the payment of a fee, and the posting of a bontl to support emergency

response. Munroe Falls asserts that although these ordinances address the same subject matter as

R.C. Chapter 1509, and thLis a preemption analysis is triggereci, the ordinances survive the

preemption analysis as 6eing of the type found to be permissible in Fondessy Enters., Inc. v. City

of Oregon, 23 Ohio St.3d 213, 492 N.E.2d 797 (1986).

IV. Itegardin; Proposition of Law One:

A. I'here is no conflict between R.C. Chapter 1509, Ohio's Oil and Gas Statute,

and Munroe Falls Ordinance 1 -163.02, which requires any person seeking to

put land to use to obtain a zoning certificate to assure that the use is

congpatible ivith Nlunroe Falls' zoning districts.

1. No conflict exists between a state statute and a local ordinance unless
(1) the state statute and local ordinance regulate the same subject
matter or (2) the state statute reaches beyond its subject matter to
expressly preempt ordinances of a different subject matter.

Beck Energy and its Amici advocate for two expansionsof law which, taken tot;ether,

woLdd afford a statepernlit holder carte blailehe to ignore all local ordinanceswhieh affect, in

any way, the ability of the permit holder to u.tilize the permit. But this proposed expazlsion of

law Nvould result in maiiifestabsurdity which cannot be endorsed by this Court.

The first expan:sion asserted by Beck Energy is the adoption of a r:ule that a conflict exists

lietweeii a state law and local ordinance "whenever the ordinance prohibits that wliich the statute

permits." (Appellee's Brief at p. 18). That is a gross oversimplification of prior law. 13eck

2



Energy cites tliree cases in support of this aphorisa:n,but the cases all involve the State and the

nlunicipality legislating on the satne subject matter. In (9hioans for Concealetl Carry, Inc, v.

Clvde, 120 Ohio St.3d 96, 2008-Qhio-4605, 896 N.E.2d 967, the State permitted concealed-carry

firearms, the City of Clyde legislated on the same topic and prohibited them. In ^ ill. of.S`tricthef•s

v. S`okol, 108 Ohio St. 263, 140 N.E. 519 (1923), both the State and the Village of Struthers

prohibited the sale of alcoholic beverages, but with differing -oenalties. In Anz. Fin. Sea°7^s. Ass'n

v. C'levelanci, 112 Ohio St.3 )d 170, 858 N.E.2d 776, the State prohibited certain predatory loans,

arid the City of Cleveland passed an ordinance classify'ing loans which were permissible under

the State scheme as predatory. In each exanaple, the State and the municipality were legislating

on the same subject niatter.

But Nvheii: tli_e State and the local law regulate different subject matter, no coilflict exists,

and no preemption analysis occurs. As stated by this Court, "[t]he authority conferred by

Section 3, Article XVIII of the Ohio Constitution upoil municipalities to adopt ancl enforce

police regulations is limited onIy by generaliaws in conflict tllereNvith upon the same subject

matter." F©ndessy Enters., Inc. v. Cityof Oregon, 23 Ohio St.3d 213, syllabus 1, 492 N.1-11.2d

797 (1986) (emphasis added). If the State and local laws are on a clifferent subject matter -- such

as oilaz^d gas drilling and land use planning -thetl no conflict exists unless the State statute

reaches otrtsiLle of the subject matter it is regulating, and expressly purports to preempt a

specifically identified type of local ordinance. See Canton v: S'tate, 95 Ohio St,3d 149, 2002-

Ohio-2005, 766 N.E,.2d 963 (preemption analysis performed because state mobile home statute

expressly sought to st2 persede niunicipal zoning). But in the absence of (1) state and local

regulation of the sanie subject matter, or (2) an expressed intent to preempt local ordinances of a

different stibject nlatter, there is no conflict aiid a preemption analysis is never reached.
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In its Brief, Munroe Falls pointed out that R.C. Chapter 1509 does not expressly preempt

local zoning authority, as several other State statutes do, such as R.C. §37 34.05(D)(3) (hazardous

waste facilities), R.C. §519.211 (public utilities), R.C. 53772.26 (casinos), R.C. §5103.0318

(foster homes), R.C. §5104.054 (day cares), and R.C. §5123.19(P) (group homes). These

statutes reach out beyond the subject matter of their regulation to purpor-t to preempt ordinances

of a different subject matter - zoning - and thus invoke a preemption analysis of the type set

forth in Curiton i^. Stcale; supra.

Under the conception of Beck Energy and its Amici, the express zoning preenaption

langt7ageof these statutes is "irrelevant" because a conflict is automatically fotind regardiess of

the subject matter regulated by the state and local law. (13eck Energy's Brief at p.13) The

american Petroleum Institute provides more detail, arguing "[t]here is no reason toredLure an

`express' statement specifically addressing zoning to -find preemption of local zoning laws

bc;catise the Ohio Constitution prohibits municipalities from enacting zoning laws that are

inconsistent with any general law." (Americaii Petroleum Anlicus Brief at p. 22). The flaw in

this argument is that it presupposes that a "conflict" between the State and local law exists. As

detailed above, because the State oil ait:d gas law and the local zoning ordinance covers tNN-o

different topics - the teclu-iical details of oil and. gas drilling and the appropriate land uses vvithin

Munroe Falls -- there is iio conflict unless one is ereated by express zoning preemption language.

Compare Fondessy, szip,ra (no conflict unless same subject matter is regulated) with Canton v,

State, supYa (conflict invoked where state statute expressly sought to preempt local zoning).

Because R.C. Chapter 1509 regulates the technical operation of oil and gas drilling, and

Munroe Falls Ordinance 1163.02 regtilates land use planning, the state and local laws are on a

different subject matter, and no preemption analysis is triggered. And R.C. Chapter 1509 does

4



not contain an express preemption of local zoning power, such that is present in so many other

statutes arid which was the focal poizlt of Cantan v. ^5`tate, so no preemption analysis is triggered

in that rnam3er. As such, both R.C. Chapter 1509 and Muziroe Falls Ordinance 1163.02 operate

independciitly, and both must be complied with by anyotie seeking to drill for oil and gas in

Munroe Falls, Ohio.

2. A state-issued permit does not give one the right to ignore any and all
local ordinances which may impact the business to be conducted
under the permit.

T'he second expansion of law is advocated primarily by Amicus the State of Ohio, which

cites to Westlake v. Nlctscot I'etrolezinz Co., 61 Ohio St.3d 161, 573 N.E.2d 1068 (1991) fo.rthe

proposition that local zoning cannot impair the "privileges" that go along with a state permit.

(State of Ohio Brief, pp. 24-25). The State of Ohio relates a quotation that suggests that

nilinicipalities are powerless to place restrictions on the holders of state liquor permits.

But the quotation that the State of Ohio selected only tells part of the story. The full story

is that in 1986, this Court decided Ridgley; Inc. v. GL'aclsvrortlt Bd of Zoning Appeals, 28 Ohio

St.3d 357, 503 N.E.2d 1036 (1986), which held that under R.C. Chapter4303 as it existed at the

tirne, municipalities were freeto ezlact zoning ordinances that prohibited liquor sales, even if the

property owner held a state liquor permit. In response, as detailed by the Westlake Court, the

legislature amended R.C. Chapter 4303 tospeeifically identify and limit municipal zoning

powers. TT`estlcrke, 61 Ohio St.3d at 166-67. Arnong other statutory changesmentioning zoning,

R.C. §4303.26, asarnended, specifically removed the zoning classification of the permit

premises as a basis for objection to the issuance of a permit. Id. Only after the legislature

specifically identified and limited zoning in the text of the statute was preemption invoked, as

determined in Westlake. See also Canton v. ^^tate, supra.
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Etforts to expand iYestlake into a broad talisman against all local regulation have not

fared well. In Tex-1, Inc. v. Dayton 13d of Zoning .4ppeals, 143 Ohio App.3d 636, 643-44, 758

N.E.2d 768, 774 (2d Dist.2001), a rn.icrobrewery held both an A-1 liquor permit, which

authorized the n.xanufacture of beer, and an A.-1-A permit, which authorized the sale of beer

maintfacturedby an A-1 permit holder. Local zoning allowed for the sale of beer, but not the

manufacture. Themierobrewery cited Westlalce and argued that it was denied the privileges of

its A-1-A perniit if it were not allowed by local zoiiing to niatiufacture beer for sale. The Tenth

Distric,trejected this ar^ument, detailing the abstu-dity^ th.at would result from an extension of

YVestlalre -"to conclude otherwise would lead to the remarkable propasition that local zoning

authorities have no power to regulate the appropriate location, within their jurisdictions, of

distilleries or breweries providing for significant shares of the global market for beer and liquor."

Id at 643. See also Ilidtivest Rctuilcr° Associated. Ltd: i,. City o, f 1'oledo, 563 F. Supp.2d 796, 811

(N.D. Ohio 2008) (rejecting contentioii that Toledo's licensing of con^tenience stores limited the

privileges of a state liquor permit).

'Lhus, the fact that the State of Ohio issues a permit does not, by itself, give the holder a

right to ignore any local ordinances that limits its business.

3. Endorsing the expansions of law advocated by Beck and its Amici
would lead to absurd and unworkable results.

The Ohio Department ofNatural Resources issues a bait dealer permit. R.C. §1533.40,

Under current law, a bait detiler's permit does not give its holder the rigl^t open a bait shop in

violation of local zoning ord'znances. The Department of Commerce issues a roller rink- permit.

R.C. 54171.02. Under current law, the holder of a roller rii3.lc permit may not open a roller rink in

a residential zone. The Ohio Athletic Commission issues a wrestling permit. flhioAdm.Code
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3773-1-05. Under czrrrent law, this permit does not give the holder the right to hold a wrestling

exhibition at a time or place prohibited by local ordiiiances.

"I'he two expansions of law advocated by Beclc and its Amici would fundamentally

change the interrelatiorlship of State and local law. Beck and its Amici suggest that Fondessy be

ibnored, so that a`'eonflict" exists re^;ardlessof the subject matter of state and local z^egulation,

They also suggest that Westlake be expanded so that local authorities are restraineci from

regulating any topic tailgentially related to the "privileges" afforded by a state permit.

Under this conception of the law, a bait dealer could claim the right to stockpile

llellgranlnlites in violation of local anirnai control ordinanc.es in furtherance of the "privileges"

allowed by his orher permit. A roller rink operator could claim to be exemptfrozn localnoise

ordinances due to his or her state perinit, because loud music is necessary to maintain an

econornically viable roller rink. A wrestling perniit holder could defend an assault ordinance

violation by arguinothat the permit allows him involuntarily wrestle his neighbors if he carr find

nobody else towrestle.'I'he absurdity is manifest.

A correct application of the law is that a state permit does not give its holder free rei;n to

ignore local ordinances -under an uncheeked preemption theory, A preemption analysis is

triggez:ed when the state and local regulation concern "the same subject matter" pursuant to

Foricless),, syllabus I. A preemption analysis is a1sotrigger•ed when the state statute, although

regulating a different subject matter, expressly purports to limit municipal zoning power, as in

C'crnton v. ^S`tcrte aiid Westlcike. That isthc law and should rernain the law, and it conipels the

outcome of this case. Because R.C. Chapter 1509 zieither regulates the same subject niatter as

1Vluiiroe TaIIs' zoning ordinance, nor expressly displaces local zoning, the State statute atld the

local ordinance operate independe2itly of one another.
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4. There isno showing that allowing a municipality to restrict drilling to

specific zones would have any adverse impact on resource extraction.

Beck Energy's Amici defend the concept that oil and gas wells sliould be placed

wherever the driller dictates by arguing that it would be impossible to extract oil and gas without

relief from zoning btlydens, because oil and gas does not conform to zoning boundaries and must

be extracted where it is found. (American Petroleum InstituteBrief, p. 15). But this argument is

seriously undercut by the technological develohnnent in horizontal well drilling trurnpeted by

other Amici. As noted by the Ohio Contractor's Association, "[a] horizontal well may extend

thousands of feet fronl the well head," (Ohio Contractor's Association Brief, p. 6, fn. 8). In fact,

this horizontal drilling can reach out as much a mile laterally from the point where surface

operatioils take pIace.l The City of 1Ulunroe Falls is only approximately two square miles in size.

Thus one centrally-loeated horizontal well could potentially reach all oil and gas below the City.

So the argument that oil and gas must be extracted -%vhere it is found, and that wellheads

must be directly above the point where the oil and gas is located, regardless of z;oning

boundaries; is a red herring. This case is not about the ability of the oil and gas industry to

extract the resource - the resource may be extracted with a wellhead a mile away on the surface.

It is instead an argunzent about maximizing profit. Cont.iizLriizg the above example, imagine one

oil aitd gas well in the geographic center of Munroe Falls, in a residential zone, with mile-long

horizontal branches reaching out in every direction to capture all of the oil and gas tinder Munroe

Falls, lf forced by local zoning to place wellheads in appropriate industrial zones somewhere

other than the geographic centcr, then one weilhead ma5 not reach all of the oil and gas under the

I Blackmon, Horizontal Driliing.: A 7'echnologicrrl MarveZ Ignoi-ed
http:/1w)Anw.forbes.cornlsitesldavidblackmonl2013/0 1 /2$/horizontal-drilling-a-teeluzological-
niarvel-ignoredf (last visited Nov. 12, 2013).
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city. More than one wellhead may have to be built to reach all of the oil and gas under Munroe

Falls, at greater cost to the driller.

Oil andgas drillers want to maximize their investment, and that interest is

understaildable. But zoning regularly balances the desire of one to put land to inaximiul^

economic useagainst the discomfort that that use vvould cause to neighbors. Zoning may

permissibly restrict the highest and best use of the land. Gerijo v. City of Fairfielcl, 70 Ohio

St.3d 223, 228, 638 N.E.2d 533 (1994). As such, the traditio»al zoniizg classifications ofMunroe

Falls sho-Lild be respected. Landouaiers wishing to put their land to a use must comply with

Ordinance 1163.02 and obtain a zoning cei-tificate prior to commencing site preparations, so that

the City may assure that the use is compatible with the zoning district. Oil and gas drillers wlio

obtaii-i a leasehold interest in land to eonduct oil and gas drilling should be trcated no differently.

5. Regulations empowerYng the ODNR to require fences around drill

sites is not a substitute for zoning.

In its Brief, Mcinroe Falls noted that the Ohio Legislature did not empower the Chief of

the Nlineral Resources Maitiagement Division of the Ohio Department of Natti.ral Resources to

promulgate rules considering the existing uses of land, ai-id appropriate future uses, in order to

protect the expectations and property values of neighbors, and to maintain neighborliood

aesthetics. Beck Energy and its A:nlici counter by pointing to the site-safety, parking and fencing

regu_ations compelled by R.C. S 150y.03. (Beck Energy's Brief at pp. 16-17, State of Ohio

Amicus Brief at p. 23). These requirements, the State of Ohio suggests, "grants the Ohio

Department of Natural Resources, not local authorities, the authority to deternline whether the

location of a partictilar well tnakes it the metapliorical `pig in the parlor instead of the

barnyard."" citing Vill. ofEZ.cclicl, Ohio v. _AmhleJ Rectltv C:`o:, 272 U.S. 365, 388, 47 S. Ct. 114

(1926). (State of Oliio Amicus Brief at p. 23).
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But the ODNR does not have the power to prevent a pig in the parlor. Under the terms of

R.C. S1509.06(F), the Chief of the Mineral Resources Management Division must issuea

requested drilling permit unless lle or she t'ii^zds a"substantia( risk" that the drilliiig operation will

"present an immineht danger to public health or safety or daniage to the environment" that

caimot be addressed by placing conditions on the drilling permit. 'I'he Chief is not committed

tivitli the discretion to deny a requestedwellhead location based upon the uses of the surroundiiig

land, nctisazlce to neighbors, aesthetic concerns or any other criteria other than the "imminent

danger" standard. Not only does the Chief not have the power to deny a permit based upon the

proposed location of the well, the ODNR does not even collect the information necessary to

make a judgment on tivhetherwell fits within any particular zoning classification - it does not

collect aziy zoning information as part of the permit application process. R.C. § 1509.06(A).

And while the Chief can promulgate regulat.ions to address issues such as noise, parking,

site restoration ajid fencing u.nder the autliority of R.C. § 1509.03, those are not traditional zoziing

restrictions. Tl-iose provisioris are in the natnre of site-safety regulations, rather than regulations

which consider whether a proposed use is appropriate in the first place. Dressing up an industrial

site placed in an irnappropriate zone is not the same as prohibiting the incongruous use in the first

place. So the proper zoological analogy is not a pig but rather a buffalo - the reader should not

be btiIfaloed into believing that the ODNR is performing zoning functions. It is not.

6. The ODNR's powerto determine "location and spacinl;" of wells only

operates outside of zoning districts with incompatible uses.

The American Petroleum Institute argues that R.C. Chapter 1509 "authorizes ODNR to

consider existing zoning districts and topromulgate rules regarding where wells may be located

in relation to thenl." citing R.C. §1509.23(A)(2). (American Petroleuni Institute Brief at p. 19).

But that is not wllat the statute says. What it says is that the ODNR is empowered create rules
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"ineluding specification of ... [m]ininium distances that wells and other excavations, structures,

and eqtiipnient shall be located frozn ... zoning disn•icts...." R.C. §1509.23(A)(2) (eznphasis

added). The use of the word "froin"' in the statute indicates that drilling operations should be

condtic.tid outside and aNvay from locally-created zoning districts contairti7ig incompatibii: uses.

The word "from" is "used as a function word to indicate physical separation or an act or

condition of removal, abstention; exclusion, release, subtraction, or differentiation."' Here, the

ODNR is authorized to specify distances of drilling operations "froixi," not zvithin, zoninb

districts, indicating that drilling operations should be physically separate from zoning districts.

Within zoning distr•ict.s, cities' classifications of appropriate uses control.

'I'his is a clear indication that R.C. Chapter 1509 was not intended to supplant local

ioning, but rather instructs the ODNR to respect local zoning. The ODNR, however, has not

lived trp to that mandate. There is not a word about zoning in Ohio Administrative Code Chapter

1501:9, where the ODNR's oil and gas well rules are located. And the ODNR has approved

coLintless permits within municipalities without consideration of the municipalities' Loning

codes, cornprehensive plans, or other issues relevant to local zoning.

7. The only properly considered legislative history supports Munroe
Falls' view.

In reviewing a stat<tte, "thewords employed are to be taken as the final expression of the

nieaning intended" unless there is an absurd result. Cleveland Tt-ust Co: v. Eaton, 21 Ohio St.2d

129, 138, 256 N.E.2d 198, 204 (1970), qzioting Linited kates v. Missouti Ptrcic R. Co., 278

U.S. 269, 278, 49 S.Ct. 133, 136, 73 L.Ed. 322 (1929). I-Iere, because the legislature did not

choose to expressly preempt local zoning, it is not preempted, and that is as far as the inquiry

2 "From." Merriam-Webster.com. Merrianl-Webstei-, ii.d. Web. 12 Nov. 2013. <http://www.mei-riam-

webster.coiii/"cl'lctlofiat-v,/-from>
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need go. This is bolstered by R.C. §1509.23(A)(2), whichclearly contemplates that zoning

districts would continLie to exist despite the 2004 revision to R.C. Chapter 1509, and states that

the ODNR should issue rules separating drilling operations "from" these zoning districts.

In an effort to change the clear import of the statute, Beck Energy's Amici have cited to a

collection of sources which they claim captures the legislative intent of the 2004 revisions to the

statute. These sources include law review articles authored by Beck Energy's lawyers3 and news

reports about Ohio Legislative hearings wl-kere Beck Energy's lawyers testified.4 Since a

prerequisite to consideration of any legislative hi.story source is that it be "objective," the

inajority of these sources can be disregarded. f^ìeeks v, Pupadopulos, 62 Ohio St.2d 187, 191,

404 N.E,2d 159, 162 (1980). Further, to the extent that Amici cite to the individual statements of

legislators, those are not properly consiclered as expressions of legislative intent. DIRECTI^ Irxc.

v. Lcvin, 181 Ohio App.3d 92, 2009-Ohio-636, 907 N.E.2d 1242, ¶33,

The only item of legislative history stibmitted by Amici that may qualify for

consideration is the Legislative Service Cominission's Bill Analysis for H.B. 278 as introduced,

attached to the American Petroleum Institute's Brief at A-34 and A-35. TIZisitem of legislative

history entirely supports Munroe I'alls' view. "fhe I,SC expresses that the bill "repeals all

statutory authority of local govern.Yients to regulate oil and gas exploration." It does not say that

3'Che Ohio Contractor's Association cites Russell & Krummen, Ohio s ExI1e>•ier2ce YI'ith
Preem7)ting LoceIl Regzllation of Oil and GasDevelopnaent, 19 TeY. Wesleyan L. Rev. 37, (2012)
on pages 8, 9, arid I 1 of its Brief, alleging that the purpose of the 2004 revisions to R.C. Chapter
1509 included "further ceiltraliz(ing) regulatory autllority over oil and gas activity i.n the state
government" and addressing "localized opposition to development." One of the authors of this
article is Robert J. K.rummen, who represented Beck Energy in this matter in the trial court and
Ninth District.
4 A news report attached to the American Petroleum Institute's Brief, p. A-38, describes the
testimony of Beck Energy's attorney, Jolln K. Keller, in a legislative hearing. He testified that
2004 Sub. H.B. 278 would be coilstitutional, but curiously asserted that "loeal governments will
not lose control from a legal or practical perspective with the passage of the bill."
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the bill revokes all muziicipal zoning authority. Instead, it repeats twice that the ODNR will be

charged with the power to specify "minimum distances that oil and gas wells must be located

froni . . . zoning districts," and other land uses. (Emphasis added). As detailed above, this

contemplates tl-ze ODNR controlling well spacing outside municipal zoning districts. Clearly, the

legislature contemplated that local zoning power would continite following thisameildment.

8. The 2004 repeal of R.C. §1509.39 further supports Munroe Falls'
view.

Prior to its repeal as part of the 2004 amendment of Chapter 1509, R.C. §1509.39

expressly defined the overlap between state-wide oil and gas drilling law and lnunicipal power.

t?nder R.C. 51509>;9, inunicipalities were permitted to enact more restrictive "health and safety

standards for the drilling and exploration for oil and gas." The remainder of the statute

ieferenced. counties and townships only, not nrunicipal corporations, and prohibited counties and

townships from, among other things, putting into effect spacing retluirernentsor charging

additional licensing fees. But those provisions said nothing about municipal powers.

Some of Beel{ Energy's Amici point to the repeal of R.C. ,yS1509..39 by Sub. H.B 278 as

evideilce of the legislature's intent to preempt municipal Loning. E. g. Ohio Cozltractor's

Association Brief at p. S. lt appears in so arguing, Amici confused the different statuses of

home-rule municipalities versus coiinties and townships. Nlunicipalities have direct, home-rule

atlthority to zozle under the Ohio constitution, while townships and counties have a different

statiis; which is why they were treated d.ifferently under R.C. §1509.39. Thus, Amici's ef-fortto

treat all political subdivisions the saYne under the language of that former provision is misplaced.

The 2004 changes to Chapter 1509 repealed R.C. § 1509.39. 'That nleans, as to cities, the

legislatUre only intended to revoke the permission it granted to municipal corporations to enact

inore restrictive health and safety standards for the drilling of wells. That is exactly what
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Muxu-oe Falls has been arguing all along - that Sub. H.B. 278 sought to preempt the patchwork

of more-restrictive local ordinances on the technical details of well construction. Sub. H.B. 278

presented a state-wide scherne of well construction standards that would be the same regardless

of location. 13ut the express language of Sub. H.B. 278 did not supplant local zoning - that is a

different subject matter altogether and required expresslanguage in the statute to achieve that

result. Because the bill did not expressly preempt municipal zoning, it survived the 2004 change.

B. Even if a full pi•eemption analysis is perforined upon Munroe Falls' zoning

ordinance, it survives because 2004 Sub. H.B. 278 is not a general law.

It is interesting to note that while Beck Energy and its Arnici repeatedly cite the Cuntoyr

v. State test for preemption, they do not discuss the outcoine of the case. As detailed above, the

Ccrnton v. State test is not reached in this matter because the state and local law do not regulate

the same subject niatter, and there is no express language preempting local zoning power found

in the state law itsel.f. F3uteverr if a full preemption analysis is performed in this matter, the

2004 chaiiges to R.C. Chapter 1509 still fail to preempt Munroe Falls' zoning ordiiiance because

2004 5L7b. II.I3. 278 is not a general law under the Canton v. State preen.iption test.

In Canton v. State, sUpT•cc,this court considered R.C. §3781.184, a statute concerning the

regulation of manufactured homes. Unlike R.C. Chapter 1509, R.C. §3781.184 reached beyond

its subject niatter to purportedly preempt local zoning to perniit inanufactured homes in areas

which local zoning prohibited them, except wl7ere private landowners incorporated restrictive

covenants in deeds to prohibit the inclusion of manufactured homes within subdivisions.

Only general laws may preempt local ordinances. At paragraph 21 of the decision, this

Court stated that general laws must "apply to all parts of the state alike and operateunifornlly

throughout the state... and prescribe a rule of conduct t.Ypon citizens generally." .Id.. This Court

found that the State's prohibition against mobile home zoning was not a general law, becaiise it
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did iiot apply unifornrly to all citizens due to the restrictive covenant exception. Due to the

exceptioil, the practical effect of the statute was to "apply only in older areas of the state, i.e.,

cities where residential areas no longer have effective deed restrictions or no longer have active

hoaneowner associations." Id at ^ 30. As such, it did not applv uniformlv to all citizens, and was

not a gezTeral law.

The result here is the sa7ne, because if :E3eck Energy and tlie State of Ohio are correct in

their assert.ioz7 that the 2004 changes to R.C. Chapter 1509 wiped out all local controls for oil ai-itl

gas drilling, the chartge. effectively only impacts the cities and citizens in the Eastern half of the

State. which ismore heavily developed and which sits atop the shale formations that have led to

an explosion in "fracking."'

Beck Energy and its !1.nlici make three arguments against this position. First, they claim

that the tluestion of wllether R.C. Chapter 1509 is a general law was waived because it was not

pursued by Yiunroe Falls on appeal. (Beck Eiiergy 13rief at pp. 10-11). 'I'his is incorrect.

Mutiroe Falls specifically challenged the status of R.C. Chapter 1509 as a general law at pages

17-20 of its brief in the Ninth District. Even if this challenge was not otherwise specific enotigh

to preserve the issue, issues of statutory construction are matters of law that are determined de

novo on appeal. Lcrng v. Dir., Ohio Dep't of'Job & Fcanfily &rvs., 134 Ohio St.3d 296, 2012-

Ohio-5366, 98/'-N.E.2d 636, ^112. In performing de novo reviews of matters of law, this Court

does not apply the waiver doctrine. Ignaziov. Clecrr CXicrnnel Broad., Inc., 113 Ohio St.3d 276,

2007-Ohio-1947, 865 N.E.2d 18, *;19

s Erenpreiss, M.S., Wickstrotn, L.H., Perry C.J., Riley, R.A., Mai-tin,D.R., and others, 2011,
Arecrs of'Uliccr und IVIarcellirs potential in Ohio: ODNR, Division of Geological Survey,
available httn/!-^tivw:oliioclnr.comILinltClzck aspx?filetickct=c(170Q7tittlj*,o%o3d&tabid=2^)014
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Second, Beck Ener^y's Ainici argue that oil and gas drilling truly does occur in the

Western half of the State, arguing that the 2011 ODNR "wellscotnpleted" map referenced by

Mluxroe Falls was "anomalous." (American. Petroleuni lnstituteBrief at p.29). The American

1'etroleum institute points to and attaches the ODNR's "wells completed" map for 2005 and

2010 as evidence of this purported anomaly. But these maps completely support Munroe Falls'

contention. Again, the Eastern side of the State is heavily drilled, and the Western sitzeof the

State is, by and large, unaffected. If one reviews all of the ODNR's Summary of Ohio Oil and

Gas Activities documents froni 2005-2011,6 one can see 20 counties7 where no wells were

completed over this six year period. And the wells in the Western half of the State, pointed to by

the nmerican Petroleum Institute from the 2005 and 2010 "wells completed" maps, total 10

scattered wells over those two years, which is around half of the wells conapletect in a single

typical year in Summit Count_v. Thus the cities of Cincinnati and Columbus, and the citizens

residing in those cities, are completely unaffected by the 2004 revisions to Chapter 1509, -while

the residents in the Eastern half of the state are significantly affected.

Third, Amicus the State of Ohio makes a straw man argument, alleging that Munroe Falls

has pi-oposed a "geographically disparate impact test" for uniformity that would invalidate state

laws concerning, amongother things, coastal management, railroads, highways and rivers.

(State of Ohio 13rief at p. 18-19). Beck Energy raises essentiallythe same argument on pages 12-

6 These studie.s are available lzere: http /%'oilqj^clt^as_ohlo^^nr^v/}ort^rls/c^il^asipclf!nilti^as0> pd^t;
httl,:// oiltin:^^,as.ohiodnr.^^ov%poi tals/oilgas/pdf/di.l^as0C.lLclf;
httt?J/oilandgas.ohiodnr.^,yov/poxtais/oilaas/pdf/oilgas(}7.pdf;
litti):%%oiland^) as.ohiodnr.^.ov/poi-tals/oil^),as,/pdt;/oil >0. 8.pclf;
11tt1)://oila2idg.as.oliiodnr. gov/por-tals/oi lgas/pdt%oil,s^,asO9.pd f;
Li qp.jildas.ohiodnr. <^̂ ov/portals/oil^-3as/ndl7oilgas l 0.pdf;
http://oilanct,as:ohioclnr.gov/t)ortals/oil(yas/pdf'oilt7as] lpdf.
' Darke, Preble, Butler, Hanlilton, Shelby, Mianli, Montgomery, Warren, Clermont, Logan,
Champaign, Clark, Clinton, Brown, Fayette, Highland, Adams, Ross, Scioto and Franklin,
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13ofits Brief, with its extended discussion of Clermont Envtl. Reclanwtion Co. v. 7Tfiederhold; 2

Ohio St.3d 44, 442 N.E.2d 1278 ( 1982). But Munroe Falls proposed no such geography-based.

test. Any coneerns regarding geography are incidental to the effect of uniformity upon the

State's citizens. Just as in C.'ariton v. ;State, geography is an incidental step in the analysis of

whether the state law applies uniformly to all citizetis. In Ccrratora v. .S`tate, the geographic

considei•ation was directed to citizens living in older, already-developed areas versus areas being

newly developed, and in this case, the consideration is those who live in municipalities where

drilling takes place, and those who do not. This consideration is merely a step in the process in

determining whether there is a unifornn ei'fect on citizens. And the pririZary example cited by the

State in support of this argument - coastal management - is not a good one, in that R.C.

§1506.02(C)(7) provides grants to support local zoning of coastal concerns and R.C.

S 1506,07(B)(1) requires anynetiv construction to be made within the frainework of local zoning.

No lack of iliform.ity isindicated. So the State's straw man argument does not survive scrutiny.

And Beck Energy's discussion of Cler~niont to make the same point is unavailing for the

same reason. The question is whether the law applies uniformly to people, not geography.

Uncier the revisions to R.C. 1509, all persons who bought houses in residential zones in the

Eastern half of tlie State are novv subject toa lativ which could disrupt their investinent-based

expectations and unexpectedly devalue their property if an oil rig goes in next door. People in

the Vi/esterri half of the State do not sitffer theetfects of that law. In contrast, tulder R.C..

§3734.05(D)(3), the statute at issue in CleN7nont, all citizens of the State are subject to a law

which could disrupt their expectations if a hazardous waste facility is erected next door. `I'he fact

t.hat the State's siting board may reject a particular proposed site based upon site conditions does

not chaiage the fact that the risk is shared equally by all of the citizens of Ohio.
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V. Regarding PrUposition of Law Two: a city ^riay maintain its own oil and gas

ordinances despite R.C. Chapter 1509, wherl those ordinances are not primarily

directed at controlling the operations of drillers, btit rather collecting inforrnatioit

and preparing foi- any mishaps.

In addition to ]Vlunroe Falls' zoning ordinance, which does not regulate the same subject

matter as R.C. Chapter 1509, Munroe Falls also has a chapter of ordinances related to Oil and

Gas drilling, which were enacted prior to the 2004 chazlgeto R.C. Chapter 1509. Because these

orclinaalces are directed at the same subject matter as R.C. Chapter 1509, these ordinances

admittedly trigger a preemption review. But these ordinances survive a preemption review

becazIse of their similarity to ordiziances found by this Cotirt in Fondess)) to survive preemption

ander a similar statute related to hazardous waste facilities.

In Fondessy, R.C. §3734.05(D)(3) set forth a staternent that expressly preempted local

zoning and also stated that no rnunicipality could require any "'other approval, consent, permit,

certificate, or other condition for the construction or operation of a hazardotzs waste facility..,."

23 Ohio St.3d at ?17. The City of Oregon had an ordinance that required hazardous waste

facilit.ies to maintain certain records and submit those to the city, and demanded the payment of a

fee to ftind safety and envirozunental responses. This Court found that the ordinance was valid,

because "nothing in the ordinance which requires [Fondessy] to have taller fenees, or more

guards or more nionitoringwells." Id. Becattsethe ordinance did not impact what the State was

regulating - the operation of a hazardous waste facility - it did not conflict witll the State statute.

Beck Efiergy rebuts this argument by pointing out the diffcrencesbetween the Muiuoe

Falls oil and gas ordinances and the ordinailces uncier consideration in i4'ondes,sy. (Beck Energy

13rief at p. 23). But the si.inilarities are more strilcina. Just as the City of Oregon statute requires

the submission of records to the city to allow the city and its citizens to remain infornied as to the

operations of the hazardous waste facility, i.Vlunyoe Falls requires tiotice to the ptiblic and a
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public hearing to collect information regarding proposed oil well operations. Ordinance 1329.05.

Just as the City of Oregon collected a fee to fund emergency response in the event of a mishap,

so to does Munroe Falls. Ordinance 1329.04. The fact that iVlErnroe Falls does not label this fee

an "emergency response fee" as did the City of Oregon is immaterial. The City of Oregon did

not have abond reduireznent, but the purpose of Munroe Falls' bond requirement is esseittially

the same as the fee collected by Oregon --- to fund site remediation and restoration if necessary.

Ordinance1329.0b. And the requirement to obtain a zaning certificate prior to site preparation

foiuid in Ordinance 1329.03 is essentially a duplicate of Munroe Falls' zoning orclinance,

1 l Ei3.02, about which the bulk of the briefing has been directed.

Despitestattitory language in R.C. §3734.05(D)(3); which purported to eliminate any

other "condition" for the operation of a hazardous Nvaste facility, this Court found that Oregon's

ordinances sLirvived as they did not materially affect the operations of the facility. Fondessy, 23

Ohio St.3d at 217. "[E]ven if a statute and an ordinance cover the same general subject matter,

where an ordiitance regulates an issue not addressed by the statute, there is no conflict."

Ti°crdit-ions Tavtrn v. Colunzbus, 171 Ohio App.3d 383, 2006-Ohio-6655, 870 ^,^.E.2d 1197, ^1,18,

citing D.A.13. F., Inc. v. Ci.ty qf 7'oledo, 393 F.3d 692, 696-697, (6th Cir.2005); Mr. Firework,,

Inc. v. Dcryton, 48 Ohio App.3d 161, 548 N.E:2d 984 (1988). Further, "the cozlcept of what

constitutes a conflict is strict." 7d. citing E. Cicvcland v. Scales, 10 Ohio App.3d 25, 26, 460

NL;.2d 1126 (1983}.

R.C. Chapter 1509 does not provide for a public hearing forcitizens to become informed

regarding proposed oil and gas well operations. It does not impose a fee upon drillers to help

mtxnicipalities fund emergency response services. While R.C. §1509.07(13)(1) requires that a

bond be issued in favor of the State to assurevvell completion, plugging and site restoration, that
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bond does not reirnburse a city for costs it may incur in responding to an abandoned well or

unrestored site. So Munroe I'alls' oil and gas drilling ordinances operate in areas left

unaddressed by the State statute, andtherefore are not in conflict.

VI. CONCLUSION

Preemption of local ordinances by state law is disfavored and the two sources of law

should be harmonized if possible. N. Ohio Patrolmen's Benev. Assn ti,. City of Pcrrrncz, 61 Ohio

St.2d 375, 377, 402 N.E.2d 519, 521 (1980). The result in this matter should be a holding that

municipalities declare what land within its borders is available for oil and gas drilling, and within

those zones, the ODNR sets forth the uniforni well construction and safety regulations that are

predictable regardless of location. As a result, the February 6, 2013 Decision of the Ninth

District Court of Appeals in this matter shot.zld be REVERSED iztsofar as it invalidated Munroe

1'alls' zoning ordinances a.nd the types of ordinances uutllorized by lioridessey; szrlorcr. lnsofar as

tlic Ninth District's disposition of 13eclc l-I',nergy's cllallenge to Munroe Falls' road and traffic

orciinances was not appealed to this Court, that portion of the Ninth District's decision should be

uilaffet:ted.

Respectfiilly
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