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INTRODUCTION

This case asks the Court to i:econfirm CSl1io's well-established andlong-settled rule that

courts will not order specific performance of contracts for personal services. This Court made

that principle clear, for exaznple; izr Masetta v. A-`itionalBron_7e andAluminurra f'or.,uidi°v

Cotnpczny, 159 Ohio St. 306, 112 N.E.2d 15 (1 q53), where it stated, "A court of equity will rrot,

by meansofmandatory izljunction, decree specific performance of a labor contract existing

betweeii an ernployer and its ei ployees so as to require the employer to cozltinue any such

einployee in its service or to rehire such eniployee i[f] discllarged." Ici. at 3{)6 (paragraph two of

the syllabus). C?hio's established z`ule is in harnlony with the vastmajority of other states,

ti-eatises, and othe.r authorities. It sei-ves iinportant policy goals, freeing pailies fronl judicially

niaridated continuation of relationsl-i.ips that have growzi bittei- aiid acriznonious. It follows the

equitable doctriileof rnutuality, barring einployees froin obtaining a reinedy that the Thirt€eaith

Amenclinent forbids to einployers. And it confot-nls to the settled principle that equitable i-elief

should be deniecl when nloney daznages provide an adcyuate remedy. Not surprisingly, the lower

courts of tliis statc: have uniforinly agreed that the rule de.scribed in 1Ua.scttu applies to all

per5onal services contract5, includfllg ordinary etiiplclyrizent coeitracts.

Except for the SiYth District, that is. In the decision below, the court founcl that .Vlasetta

sl-zould be restricted to its facts--i.e:, to class-action suits involving collective bargaining

agreements. According to the Sixth District, the rule in this state is not, asthis Court lias said

repeatedly, "that a court of equity will not decree specific perfot-inance of a contract for personal

services." Icl. at 31 1. Rather the opposite is true: "reinstateznctlt is not only an available reznedy,

it is the `preferxed reniedy."' (Appendix at A-6, ^ 13). Thus., the court held ttiat an arbitration

panei------ whose reinedial authority urider the arbitratioF1 provision at issuewas expressly limited to



that provided by O1iio law-had the power to order specific perforniance of appellee Jacob

Falfas' employment agreement, thereby ordering him reinstated with full back pay as the Chief

Operating Officer of Cedar Fair, a publicly-traded conlpany with over oile billion dollars of

annual revenues.

The Sixth District was wrong. It nlisread Vcasettca, and in doing so it turiied Ohio law on

its liead. If allowed to stand, the lower court's decision Ziere would put Ohio at odds with nearly

every state in the country. More iniportantly, the Sixth District's rule tlireatens to put courts and

arbitrators in charge of corporations' niost iniportant decisions: who to hire as their top

executives. Such a rule would be bad for business, bad for the people of Ohio" and tlius

ultirnately bad for the eniployees thelnselves.

Under the well-established law in this state, courts may not order specific 17ertt7rrnance of

a persorial services cc>ntract. That law llas not changed since _tvTasettcr, and no exception applies

here. As the arbitrators' autliority was expressly restricted to that l:»-ovided by Ohio law, tlicy

could not order specific perfarniance. Accordingly, they exceeded tlleir autbority, aiid unc3er

settled legal princ:iples governing review of arbitral awards--principles that thc. Sixtll Disti'ict

itself aclcr7otivledbcd-tl^ie arbitral award cannot starrd.

S'f A'I'>r.N1ENT O'H la'A(.TS

A. Cedar Fair Employed Falfas as Its Chief Operating Officer Pursuant toaWrztten
Employment Agreement.

Cedar Fair is a publicly-traded limited partnership; trading under the ticker .syniboI

FliN'"and headqtaartered in Sandu:sky, Ohio. ,S`ee C;edar Fair, 2012 horm 10- K, at 3, 13,

available at littp://www.sec.go, Arcllivesa`cdgar,%data,!f^ 1 15.32,%()t)()081 I 53? 13 (^{)()()1 8icedaz fair

10kx2012.htn1 (accessed November 18, 2013). It owns and operateseleven amusement parks,

five water parks, and five hotels throughout the t7nited States and Canada, including Cedar
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Point, Kings Island, and Wildwater Kingdoin (fforn7erlv known as Geauga Lake). Icl, at 3. In

2012, C'edar Fair had net revenues of over orxe bdlion dollarsand its parks served over 23 million

guests, making it one of the largest regional arnuseinent park operators in the world. Icl: at 3, 15.

On July 2Q, 2007, Cedar Fair appointed Jacob Falfas to be its Chief Operating Officer.

As COO, Falfas would be "secorld in charge" of the company, responsible for managing the

operations of Cedar Fair's properties. (Falfas Appellate Brief, p.3). Falfas was paid well for his

services. His base salary was set at "no less than" $600,000 per year with the possibility of

annual raises, and he was also eligible for executive-level `'incentive compensatioii plans and

etluity ince.ntive plans;" as we11 as various othetbenefits and pcrcltrisites. (Eznploynaent

Agreement, Sections zt-5).' In 2010, this amournted to approxinlately S 1,121,000 in cash

compensation foi- Mr. Falfas, not counting stock distribu ions and retireniez7t plans. (Opposition

to Juris(iiction at 3).

F'alfas's initial enlployment contract ran through November 30, 2009, but thecontract

provided for automatic three-year renewals thel-eafter unless a party gave advar.ice ttotice of

intent to terniinate. (Ennployment Agreenierit, Sectioit 2). i'^c:ithe;r party gave ilotice prior to

Novenibel- 30, 2(1()9. nieaning the agreement auton-iatic,111y renevved through Noven-lber 3(), 2012.

Of particular relevance here. the contract alsu expressly addressed Cedar Fair`.s ability to

terininate Falfas':s eniployznernt during the pendency of the contractually specified ternz. ti7ore

specifically, the agreeinent provided that Cedai- Fair could tei-minate F-alfas "at any tiine," subject

only "to the obligations to provide thebenetitsand niake the paynlents provided 17ercin.'' (Icl.),

The extent of those "obligations" tua-ned on wl-ietller or not Cedar Fair tenaaiiiated Falfas for

cause. lf terTninatecl for cause, the contract provit3ed that Falfas would receive nothing more than

Cedar Fair has included this Employnient Agreement at page S-1 of its Supplement, filed along
with this brief.



his base salary througli the date of terminatioti. (Id. at Section 10). On the other hand, if Cedar

Fair tez-niinated Falfas withcrut cause, then the agreetnerit provided that Falfas would continue to

receive his salary, medical benefits, and dental insurance "for either one (1) year or the

remaining Employment Term, wl-iichetiTer period of time is longer."' (Id. at Section 7(a)). In

other words, Section 7 of the agreement expressly provided that terminatiorl without cause would

entitle Falfas to at least one year, and at most three years (i.e., the remaining tei-rn if Cedar Fair

tet7ninated Falfas without cause on the first day of a new three-year tenn), of salary aiad certain

health benefits from Ceclar Fair.

'I'he employmcnt agreenle,nt also includecl an arbitration provision. Sectioji 19(a) of the

agi:eenient required arbitration of "anv dispute, claii-n or controversy arising out of or relating to

tllis Agreement." (Ilcl. at Section 19(a)). The contl-act provided that any such arbitratiotl would

follow the rules of the Atnerican Arbitration Association.

Of particular iniportance here, Sectioii 19 also expressly Iinlited the scope of the

arbitrators' general rexnedial authority uiider the contract. Specifically, the a.lgreellient provided

that the ai-biti-at.cirs" authority extended only to the -`authority to award any rezaaedy or- relief that

an Uhio or federal court in C)Ilio could grarit in coiiforznity r,vith applicable law on the basis of the

claii-ns actually made in thearbitration." (Id. at Section 19(c)).

Falfas t'einained COO of Cedar Fair for approxin7atelythre:e years. tJn June 10, -1010, he

had a brief telephone conversation with Ricllard Kinzel, Cedar Fair's CEO. The parties disagre.:e

abotat what happened during this call, but all agree that at the end of the call, Falfas was no

lofiger a Cedar Fair employee. Cedar Fair contends that Falfas resigned on the call, whiie 1 alfas

clain-is that he was terminated.

4



B. Procedural IIistor-y.

L The Arbitr.atian Panel Ordered Cedar Fair to Specifically Perform Its
Contract with F'alfas.

Shortly after Falfas left the coinpany, he submitted a demand to arbitrate tlle dispute as to

whether he had quit or been fired. Pursuant to the arbitration provision in his agreement, the

parties submitted the dispute to a panel of three arbitrators. By a 2-to-l vote, the panel resolved

the disputed issue in Falfas' -favor, findijlg that Cedar Fair had terminated him without cause.

(Sce Appendix at A-22 to A-23). Surprisingly, however, in tlleir three findings, set h>rth in full

below, thearbitrators inade noreference to Section 7, . which; as zioted above, expressly provides

the rernedy in the event of tei-rnination without cause (i.ce., a llzinimum of oneyear salary and

benetits). ]nstead of iniposing the contractually mandatecl ciainagcs reinecly, the ai-bitrators

instead ordered Cedar Fair to specific,ally pcrtbrnu t1ae e2 nployinciit contract by :;iN-ino l;alfas

back pay atzd reitistrctiri; Iziarx as COO, "as if the einl7loyinent relationship had not been

severed'':

1- We find that the facts establisli that Mr. 1=alf^as was terniinated
for reasons otl-ier than cause, atid that the tacts fail to establi,ll
resr^naticm.

2. Pui-suaiit to the authority vested in tlus Arbitration Panel, we
find that etluitable relief is needed to restoi-c the parties to the
positions they held prior to the breach of the E7r^ploymeiit
Aareentent by theEnrployer. Accordingly, rve direct the
Entilloyet• to reinstate Jacob "Jack" ,Pat(furs to tlae position he hel(i
prior to his wrorzgfail terniaiiatioi:, and to pay back pay and other
benetits he enjoyed under the E;i-iiployment Agreerllent, as if the
employment relationship had not been severed.

:3). Additior.ally, we direct the Eniployer to reiinbut-se Mr. Falfas

"for reasonable costs, expenses, and attoi-rieys fees" incui-red by
hini in ac;cordaiice with Section 19(c) of the Employment
,4greement.

(Id. (emphasis added)).

5



2. The Commnn Pleas Court Vacated the Arbitral Award's Requirement that
Cedar Fair Reinstate Falfas.

13oth parties then filed suit in the Coctrt of Coznmon Pleas------ Falfas to confiml the

arbitrators' decision, and Cedar F?air to modify it. (See Appenc.iix at A-l 4). Cedar Fair asserted

that the arbitrators had exceeded their reznedial.po-wers under the contract, ai7d so the decision

miist be vacated. (See icl: at A-1 6, ¶ T 5(citing R.C. 2711.1 Ci(D) ("[T]he court ofcomnion pleas

shall make att order vacating [an a7-bitration] award... if. ..[t]he arbitrators exceeded their

powers.'°))). Cedar Fairlaressed two ar;^unlents in that regard. First, Cedar Fair argued that the

arbitrators' decision violated Section 7, which, as noted above, specified the precise relnedy that

Falfas was to t-eceive if Cedar Fair terminated him tivithout cause. Secorrd, Ceciar Fair argtRed

thateven if Section 7 did not reyuii-e a specific remedy, the arbitrators had still exceeded their

general t-emedial powers ulicler Sectiort 19 because they had ordered relief that an Ohio court in

the saziie situatioji cotild not have granted. (See icl. at A-1 K;3 1).

The Court of Con1moi1 Pleasagi-eed with Cedar l^air oti tlle second groulici. ivlore

specifically, the court foutid tl-lat t11e arbitrators could ignore Sectiota 7's express "terinination

witliout cause" provision in favor of Section 19(c)'s bi-oader ':aaly remc,dy or relief that an Ohio

[couit] could grant" provision. (1c1. at A-17,'(; 27). But even uilder the broader Sectiotn 19

power, thecourt found, the arbitrators' renieciial howerwas still expressly liinited to that

affordeda court uiider Obio law. (.Id. at A-13,fi 37). And that power, the court held, did zlot

ii-tcludethepotiwer to require reinstaternent.

Citing t11is Court's decision in !Vfcrscttcz v. National Bi•onze and AluTni:ht-tnz Fozrnclr-y

Cornpany, 159 Ohio St. 306, 112 N.F;.?d 15 (1953), along with a nulnber of lower-court

decisions, the Courtof Con7nio1i Pleas observed that "[t,he Ohio Supreme Court has held that a

court of eqttity will riot, by ITIeans oftrlandatory injunction, decree specific perform.atrce of a
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labor contract existing between an eznployer and its einployees so as to rcquire the erriployer to

continue any such employee in its seivice or to rehire such employee if discharged." (Id. at A-

19,39). "Without rcvisitinl; all the cases again, case law deinonstrates that - unless statutorily

available - reirastaterraeratis not a remecly.for apersonal services corzti•act." (Enlphasis added).

(M). Because there was tio statute applicable here that specifically allowed for reiristatenlent,

this "long standing and clear" law applied to Falfas just as it would to any other partv to a

personal services contract. (Id. 40-41). Accordingly, as the contract's broadest grant of

reznedial authority was still lirnited that available under Ohio law, and as an Ohio court would

lack the power to order reinstateinent, the court found that the arbitiators' reinstatement order

exceeded their authority under theagreeme.nt. ( Icl. 4 1, 44). The court therefore vacated that

aspect of the arbitral award, tl7ough it declinecl to also vacate the arbitrators' ordet- that Falfas be

awazdecl back pay arid berrctits i'or the intervening period "as if the eznplaytnent relationsllip had

iiot been severed,zR (Icl. at A-l 9 to A-2.1, II( 44 and Order).

Falfas appealed the trial c.ourt's ruling on two g7•ouncls. First, he argued that the court

et-red by modifying the arbitrators' remcd>> at all. Sec;ond, he asserted that the court eri-cc:i in not

remanding to the arbitrators for a detet-nlinatioii of :;theexact annount" of dama8es. (Apl3endiY at

A-7,1 6). Cedar Faii- cross-appealed, arguina that the Court of C..orninon Pleas "cri-ed as a matter

of law" in allowing the arbitrators to ignore the contractually specified damages remedy for

termination without cause set forth in Section 7. (Icl. 7).

'I'he Sixth District reversed on Falfas's first ground only, finciin ; that the trial co^^irt errecl

in decliniilg to enforce reinstatement. (Id. at A-12, f:lj 19). The appellate court acknowledged that

an arbitrator's act in excess of his powers" is "grounds to vacate." (Id. at A-8, ",( 8(quoting

Piqua >>. tl'rateYlzccl 0rdeY ol'l'olice, 185 Ohio App.3d 496, 2009-ahio-6591, 924 N.1;>2-d 876 (2d
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Dist.), ^, IS)). But the panel disagreed Gvith the trial coui-t's view of Ohio law. In particular, it

read Alasetta's prohibition on specific perforznance as "inapposite," readiirg tihatdecision as

"liniited to cases seeking class-wide injunctive relief based upon a collectively bargained

coiatract." (Icl. atA-10, 13). In fact, according to the Sixth District, this Court's more recent

decision in Worre,ll v. MraltipYess, Inc., 45 Ohio St.3d 241, 533 N.E.2d 1277 (19$9), and the First

District's decision in. C'.ollini v. Ci.racinnati, 87 Ohio App. 3d 553; 622 N.E.2d 724 (1 st Dist.

1993), make reinstateme_nt "not only an available remedy, [but] the `preferred rena.edy. "' (Icl.).

Based solely ozi its detel:mination that Ohio lativ would allow acourt to order Falfas's

reizlstaternent, the Sixth District fi>und that the arliitrators' award clicl not exceed their power and

so should be upheld in fuil. (Icl. at ,4-12, 1; 19).

The appellate court rejectecl Falfas's set;olid assignment of erroi-, as ``tlle trial court is best

sittiated' to calculate dainagc,s. (Id. at A-11, Ti 16). It also z-cjected Cedar Fair's assignment of

error. Accortling to the court. even ifthearl}itration award "contlictetl with the express and

una3iahiguous terins of the ern.ploytnent agreement," that did jiot provide ahasis for overturning

the award. (Ic'. at A- } I to A-1 2, 17).

Cedar fair sou^ht discretionary revicNv in this Court, ^^hich this Court granted. (Sel^t. 25,

22 0 13 Order).

ARGUMENT

Proposition of Lasv: 31ie well-estrcblishecl Ohio law pr^ecluclin;
acse of sj)ecific pe^fc)r^anrtrzce tcs a t•enne(lyfi)r breach pf a personal
services cnntract is not linaited to cases seekin,- elcass-wi(le
injunctive 1 elief btised ori collective hurgaitzitag agl•eelnents, batt
i•ratlies° czpplies to eniployinent agreements benerctlly,

Ohio law is clear: (:>hio courts may not award specific perfoi-inance of personal services

contracts. Contrary to the decision below, :Avlasettez did not limit that rule to apply only to class

actions involving collective bargaiiling agreenients. And as the Sixth District's misreading of
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Masetta was the court's sole basis for upholtiiztg the arbitral award, this Court should vacate the

Sixth District's decision. Indeed, under theproperunderstanding of Ohio law, the arbitrators

were required to impose the remedy that the parties had expressly agreed would govertt in the

event of termination without cause. This Coui-t should thus order that relief, providing the

pai-ties the benefit of the contract to which they znutually agreed.

A. W'ell-Established Ohiiz Law, Including This Court's Decision in Hasettcz, Holds that
Specific I'erforniance Is Not A,va.ilable as a Remedy in Cases Involving Personal
Services Contracts.

Ohio law haslolig hcld that courts niay not oi-der specific perforrnance of persozial

services agreenlents, inclucling employmeilt contracts. Indeed, tvhilc the court below relied on

its reading of ,llfc:zseticr i). National Bron;c and Ahuninrrn Foundi,l% Conzpcrny, 159 Qhio St,30E,

1 12 N.E.2d 15 (1953)), the rule at issue long p.re-clates even that 60-year old case, and co»tinues

to be applied today.

hnA.lrisettcr, this Court did not aiulounce a new rule. There, Mr. Masetta had suecl his

for-niereiuployer, nominally on l.^ehalf of several hundred ofhis fellow workers, who liad been

tir-ed en nlasse in January 1948. Id. at 307-308. Masetta claitned that the layoffs had violated

thc workers' collective bargaining agreenie^^rt, and he asked the courts to reme^^y that breach by,

atnong other thiiibs, reinstating theworlcers to their old positions. Ict. Tl1e trial court promptly

dismissed the case tor lack of subject Inatter jurisdictioii. Icir. at 3 10. The Court of Appeals

disagreed, and the Suprerne Court accepted jurisdiction. Id.

'I'hisC©ui-t unanimously revei-sed. It began itsanalysis by noting that while the case at

issue there in^,olved a collective bargaining agreeinent, that fact clicl not cliange the relevant legal

principles. Rather, the collective bargaining agreeznent was subject to the same rules as any

other enlployinent contract. ln this Coui-t's words, "[t]hecontract has no unusual features wh^ich

distinguished it troin an ordinary eniployzne.nt contract and this is true even though it may have
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been negotiated by the urii.on on behalf of a group of employees." M. at 311: Despite the

number of parties involved, "it is still an employment contract and must be construed and

ezlforced in accordance witli the well established law relating to enlployment contracts." Itl.

That "well established law" was not favorable to Masetta's request for reinstatement. '`lt

bas long been settled law that a court of equity will not decree specific perforinance of a contract

for personal services. This court has recognized this principle of law whenever occasion arose."

Id. (citing Por-t Clintan.-RR CO. v. Cleveland & Toledo RR. Co., 13 C)hio St. 544 (1862); 1'Vevv

Yoylti C'erzt. RR. Co. v. C'itv ofl3ucyrus, 126 Ohio St. 558, 186 N.E. 450 (1933); IloffnaariC;crn(ly

cY^ Ice Crecain Co. v. Dept. ofLiquot- Control; 154 Ohio St. 357, 96 N.E.2d 2033 (1950)). This

Court went on tonote that bot11 treatises and courts in otlier states lia:ve recognized tllis principle;

and tlicrl reiterated that the collective-bargaining nature of the contract did not charige its

analysis: 'Since eyuaty willnot decree the specific perfolnianceof contracts for personal

services, it '"=ill not decree specific perfoi-mance of the provisions of a collective bargaining

agrecrnea?t as to seniority riglits.'' Id. at 312-313 (quoting 31 American Jurisprudertce 879,

Section 117; punctuation otjiitted). "h•lius, the Court held, Mr. Masetta could not bring a clainl in

equity, but only a claim at law. for money darnages. Ict. at 313.

As A:lasetta noted, the principle t1lat coiirts carlnot order specific per-foi-inance of personal

services contracts was already well settled in C)hio by 1953. Just tllree years earlier, this Cout-t

had denied anotlier request for specific perforinance, finding that '`[t]he aut.rioi-ities hold

unifoi-nZly that no such iiijunction or specific perforinance will be granted." See IHoffi-rcan (7ant1y

&IcE C7°ccrln Co. >>. 1_)ept. of L iquor ContJ-ol. 154 Ohio St. '57, >62, 96 N.E.2d 203) (1950). Nor

was this a new pr-inciple theil. Almost ii inety years before Ifoffinan Cancly, t1ais Court laad

likewise refused to order a railroad coinpany to specifically perform its proniise to run its
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railroad cars on a specific line. See Port Clirtol? RR. Co. v. Clevelcrytd & Tolecio KIZ. C7o., 13

Ohio St. 544 (1862) ('`In the case of a cantract for persoilal service, it may be that, on a refusal to

perform the contract, an action for daznageswould notafford adequate relief, and yet it is clear

that a cotsYt of equity will not attenapt to enjorce speeifically suc.h a contract." (emphasis

added)) (citingI-larrtblin v. Dilzncfoy(l, 2 Edw.Ch. 529 (N.Y.Ch. 1.835); Dc Rinafinoli v. Rossetti,

4 Paige Ch. 264; 3 N.Y. Ch. Ann. 429 (1833); I'x pcirte Clark, I Blackf. 122 (Ind. 1821); Stocker

v. Brockelbanh, 5 Eng. L. & B. 67; 3 Mac. & (3. 250));see also New Yor°k Cent. RR. C7o. v. Citv

qfBucyr-izs, 126 Ohio St. 558, 558-559; 186 N, .E. 450 (1933) (refiising to order railroad to

perform proinise to continue operatingniachinc sliops in city).

Irideecl; this priiiciple is so well erisconcecl in Ohio law that soine later deciszons have felt

no iieed t`.vezi to cite ^llasettca or any other case. for support. :Sec .Sokolow':skv v. A3ttioch Collc.ye,

2nd Dist. Greene No. 863, 1975 WL 182223, * 1(June 11, 1975) (An general, specific

perforni-iance does not lie to eiiforce the provisio,is of'a contract for the performance of personal

services."); Doe v. Aclkins, 110 C)hio App.3d 427; 437, 674 N.E.2d 731 (4th Dist.1996) ("It is

long-settled law that a court of equity will not decree specitic perforrnance of a contract for

persolaal services.'•).

In fact, aside froiii the Sixth Distric:t dc:cisiciti below, Ol1io's courts have uniformlv he(cl

that the z-ule articLxlated ii11V1czsetttz applies to ccll cases invoIviligpersonal services colrtracts, lictt

just to class actions involving collective bargaining agreemerits. See, e.^., To^^^ns^^nc1 v. ffyatioch

Univ., 2nd Dist. Greetie No. 2008 CA 103, 2009-0hio-2552, T 19 (-`[1]n the abseti[ce] of a statute

entitling a forzner einployee to reinstatemeijt, Ohio courts do riot decree specific pe:rfornlance of

such contracts."}; :Stttiulen v. SlnitJr, 9th Dist. Lorain No. 01CA007886, 2002 WL 242105, *4

(Feb. 20, 2002) ("The general rule is that a personal services coiltract cannot be enforced through
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specific perfor-nance."); C;ol(l%rYb >>. The Robb Rej)ort, .Irac., 101 C)}lio App.3d 134, 146, 655

N.1:;.2d 211 (10th Dist. 1995) ("[S]peci.tic performance is not available in a contract for

services."). These courts have not read into Alasetta anv artificial limitations or false

distinctions. Insteacl, they have taken Mccsetta to inean what it says: specific performance :is not

allowed for persoii al services contracts. See, e.g., Pelch i). FincHav College, 119 ©hio App. 357,

35$, 200hi.E,2d 353 (3d Dist.1963) ('`!Vasettcz . held that `[a] court of equity wi11 not, by

means of mandatory injullction; decree specific perforniance of a labor contract ...'and in

Judge Mirldleton's opinion, unanimoiisly concurred in, it was stated, ...`It has long heen settled

law that a court of equity will not decree specific perforzr3ance of a contract for personal

services. "').

Indeed, this Court has itself acknowledged the brcadth of the principle recognized in

Masetta. In Stcrtr- exYel. krigltt is.lJ'eVcmdt, 50 Ohio St.2d 194, 363 N.E.2d 1387 (1977), tlae

Court was presented with a inandamus taction filed by several deputy sheriff;s. The 5uninlit:

C:outlty Shei-iff hac1 firecl these deputies, who appealed tl1eir dischart;es to the State Pez-sonnel

Board of Review. Id. at 194. After the Boat-cl ordered the delputics rt:instated, as the civil-sesvice

laws expressly allowed, the parties si(yrned a settlement agreen-iellt relehsing their claiins iIt

cxchange for "iinrnediate reinstaterrient" and $57,535.51 in back pay. 7c1. at 194-195, 198. The

deputies then filed suit, asking the court to order the Sheriff to tiollotiv through on llis promises.

Id. at 195.

By the time it reachedthe Supi:eineCourt, the only issue in Weycindt was whether the

cleputies had an adequatereinedy'`in the ordinary course of the law"; if they did, then mandamus

was not proper. ltl. at 196. Thedeputies argued that under ,'l^asetta, they had no such remedy,

because the coui-ts could not order specific performance of the settlement's reinstateincnt
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provision. hi. The Court ackiiowledged fhis principle: under traditioj7al contract law, the courts

would not order specific perforinance of personal service cor-ztracts. Id. at 197. But this was not

the typical case. Instead, this case involved the settlement of a dispute under the civil-service

laws. The courts try to encourage settleinent, the Coui-t noted, and denying force to the parties'

agreenlent here would do the opposite. Icl. at 197, Further, the civil-service laws specifically

created a reinstatement remedy, "reflect[ing] legislative judgment that the employment riglits of

civil servants should be regulated by rnore than common-law contract principles." Ic'. at 198.

"The legislative decision that civil servants may be awarded reinstateni eilt undei- certain

circumstanc:es outweighs the common law `lack of mutuality' objection to specific performance

of persozlal service contracts," the C'ourt found. Icl. at 199. Thus, under these circuinstances, 1;. e..

where a statute expressly provitjed for reinstatei7ient, specific perfonxtance was available. Icl.

`r'he deputies therefore ]tad a reriit;dy in the ordinary course of the law, and so they lacked

Orou»ds for a writ ofnlandaziius. Ic1.

If the Sixth District's decision below were correct, however, the Weyarrclt C:ourt`s

dec.ision v,>ould have been nou=he:ze near so cozTiplex. Ifalasetta applied only to collective-

bargaining cases-ifindeed specific perfor-iiranee is preferi-ed, as the Sixth I)istrict would have

it-the Court simply could have said so ajitl re}ected the deputies' argunient without furtlier

discussioil. But it did not. Instead, the Court acknowledgedthat under thecontinon-law rule,

specific perfozniance was not a proper remedy for breach of a personal services contract. [t

therefore had to distinguisll the deputies' case froiai the common-Iaw a-ule in ordei- to find that

their settlement could be specifically perfornied. In short; like the lower courts of this state, this

C:ourt's decisioil in WeyatacLt understood Mcisettti to state a foundational principle of eduity
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jurisprttdence: "a court of equity will not decree specific performance of a contract for personal

services." 111asettct; 159 Ohio St. at 311, 112 N.E.2d 15.

T11at principle controls this case, as there can be no m:eaningful dispute that Falfas'

employnlent agreement to serve as Cedar Fair's Chief Operating Officer coListitutes a personal

services contract. A personal services contract is "onein wliieh the offeree is vestedw.ith

discretion in accomplishing the assigned tasks because l:iis skills, knowledge, experience and

expertise are u7iique to the area and could not be duplicated by others not siYnilarly qualified."

Yellorl, Cab af Clevelancl, Inc. i,. GI•ecatff Clevehzrtcl Rc6iorral 1'rcznsitflzith., 72 Ohio App.3cl

558, 563, 595 N.E.2d 50$ (8th Dist.1991); see crlyo Sti^ith v. Ohio State Z1j-riv, Ifosp., 110 Ohio

App.3d 412, 416, 674 N.E.2d 721 (1(}th Dist. 1996) ("Reclucr;d to its e5senc:e; a personal services

contrLict suggests a degree of control exercised by the purchaser over the services to be

perfonncd by a cllosen individual or individuals.). By its very 1lature, the position of Chief

Operating Officer fits tl}is defznitiorl. A con-ipany-s Board of Directoi-s 1lires top-level executives

specifically to run the day-to-day operations of the coinhany witholit involving the Board M each

decision. S'ee2A Flctcher Cyclopedia of tl;c Law of Corporations, Section 665 ('`ln all but the

stnallest companies .. . the board delegates nlanaf;erial responsibilities to subordinate officers or

agents"). As '-seconci in charbe" of Cedar Fair, Falfas regularly 11add to make significant

znanagerial clecisic?zis, decisions inf:ortnecl by liis skills, knowledge, experience a7id expertise.

This was not a job that just anyone could perfionll, and Cedar Fair llad chose» Falfas to exercise

the discretionary authority that tlae job entailed.

Falfas was therefore working untler a per.sonal services contract, and tht;lotigstanding

rulc aaaiiist specific performance of such eontracts applied to his contract witlz  full force.. Even

if, as the arbitration panel foujrd, Cedar Fair breachcd that agreelnent, the courts may not force
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Cedar Fair to re-hire Falfas in that position and pay him t-or tlle entire intervening period "as if

the etnploytnent relationship had not been severed." Because the courts inav not order this relief,

the arbitration panel lnay not do so either. The panel thus exceeded their authority under the

einployinent agreement; and their award must he vacated.

B. In Precluding the CTsc of Specific Performance foa• Personal Services Contracts,
N1a,vetta Simply Recogxiizerl a Long-Established and Widely Adopted Doetrine of
Cornnion Law that Reflects Sound Public Policy.

It is not just Ohio's courts that refuse to order specific perforznance of personal services

contracts. The vast majority of other states and the settled view of treatise writers both concur

with the principle this Court recognized in It%fasettca. iVloreover, this rule is based on souizdpolicy

coricerns-concE:i-1is wliich apply evezi rnore strongly to this case tlian to the average

einployinent dispute.

Forty ot1ier states, alon^ ^c^itli the District of (:'oluinl^ia, Puerto Rico, Guam, and the U.S.

Virgin Islands, have explicitly adopted the no-spec.ific-perfoi-inance c}f personal services

contractsx^ale.' See, c.^^-., Stc71e ex rel. Sclzohlo»i ^^^. Anacortes Veneer, Iric., 42 Wash.2d 338 , 341,

255 1'.2d 379 (1953) ( findiilg that therule that "tlae contract for personal services is still onL

wliich eyuitv will not specifically enfol;ce by decree ... is suppor`tect by case authority fi-oin

thirty-ei^ht jurisdictions.''). Iindeed; seven ctfthese jui-isdictions have enshrined the principle in

statute.3 Though particular forznulations of therule differ :soinewhat fi-otn statr;to state, these

2 The results of Cedar Fair's 50-state sui-vey on this issue are collected at the end of this brief:
' Those seven jurisdictions are Alabaziia, Califlon-iia, Georgia, t1!lontana, Nortli Dakota, South
Dakota, and Guam. See Ala.Code 8-1-41 ("The followiilt; obligationscannot be specifically
enfi^rced: (1) Aii obliaation to render personal servicc; [ozl (2) An obligation to eniploy another
in personal service."); C:al.Civ.Code 3390 ("The following, obligatiojis cannot be specifically
enforced: (l) An obligation to render personal service; [or] (2) Azi obligation to employ anotlier
in personal service."); Ga.C:ode 9-5-7 ("Generatly an injunction will not issue to restrain the
hreacli of a contract for personal services unless the services are of a peculiar nlc;rit or charactez
and cannot be perforined by othei:s."); Mont.Code 27-1-412 ("The following obligations cannot
be specifically enforced: (1) an obligation to render personal service or to employ another therein

15



jurisdictions are all, as Missouri put it, "in lZarrnony with the general law on the subject." 1Lliller

v. Kansas City I'ower• & Light C.^o., 332 S.W.2d 181,20 (Mo.App.1960) ("Unaided by federal

statute (if that would aid in this k.ilid of case) equity will not; in Missouri, contpel specific

perforniaiieeof the seniority provisions of a labor coi7tract. ... The question is ably disciissed

and ruled by the Supreme Court of Ohio, in 111asetta ...."); see also Bczrnclt v. C'tt^, ofLos

%ingelPs. 211 Cal.App.3d 397, 403, 259 Cal.Rptr. 372 (1989) ("l:t lras long been established that a

contract to perform personal services cannot be specifically enforced, regardless of whicl7 party

seeks enforcernent.'"); Gage >>. bI'inzhcrle y, 476 SW.2d 724, 731 (Tex.C.iv.App.1.972) ("[ E]cluity

will 7iot enforcea contractforpurely hersonal service."); IVilsor-r v. :4irline C'oc€1 Co., 215 Iowa

855, 246 N.W. 753, 755 (1933) ("Specific perfoi-inance of contracts foi-personal services inay

not beenforced in eclUity.'').

Even as to the reniaining nine states, there is aIo 5uppoi't for the Sixtb District's dccision

below. Some oftlxc iiine, such as Wisconsin, siznply have not decided the qLrestion. See ZValters

>>. Clcark Cty. LIeolth C'are C'tr., 160 Wis.2d 45, 468 NW.2d 30(Wis.App:1990) (.`Wehave not

previously reached theque.stion of whether reinstate!nent is available in employee manual

wrongful discl-targe cases.''). And eve.n anion.̀,^ the. few i-emaining states, sucli as Alaska, where

the general rule grants discretion to the trial court to award specific pe3-forma3ice, Cedar Fair lias

-found no decision in the state actually finding specific perfoi-niance to be the appropriate remedy

for an employment agreeznejit, outside of collective bargaining agreements or statutory

....'');N.D.Century Code 32-04-12 (``Tlie following obligations canllot be enforced specifically:
(1) An obligation to rrender personal service; [or] (2) An obligatioii to einploy ariotlle:t- in personal
selvice."); S.D.Codified L:aw-s 21-9-2 ("T'IAe followiiig obligations cannot be specifically
enfoi-ced: (1) An obligation to render persoaial service; [or] (2) An obligation to employ another
in personal service")_, 20 Guam Code 3225 ("The following obligations cannot be specifically .
enforced: (1) An obligation to render personal service; [or] (2) An obligatiozi to etnployanother
in personklservice[.]").
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provisions specifically authorizitig the remedy. See, e.g., Nortoii v. tler^-on, 677 P.2d 877, $83

(Alaska 1984) ("The decision to specifically enflorce a contract is witliin the discretion of the trial

court."). Ultimately, the best Falfas could say is that soiue of these nine states have not yet

expressly rejectedthe Sixth District'sposition. And it must berenreznbered, of course, that 41

states have.

Treatise writers have also long acknowledged that specific perforniailce is not available

as a renledy for breach of personal services coritracts. This principle was recognized as early as

1858 by Sir Edward hry in his Treatise on the Specific Perfortnanceof Contracts:

The relation establislled by the contract of hiring and service is of
so personal and confidential a character that it is evident such
t=orltractscannot be specifically enforced by the court against an
unwilling party with any hope of ultiinate and real success ; and
accordingly the court iiow refuses to entertai_n jurisdiction in regard
tothem.

Fry, I rc>crti.rc on thc.Spccific Pez°fi)-nncrncc of 'Contrcict3, Section 56 (1858); see also Fry et al.,

Ircatise on the :SJlecafc Per/orinancc o/-C'ontrcrcts, Section 87 (3d Ed.] 881) (c.oncludillg

similLu-1y un(ler Aniericarl law). The Rr;statenient of Conti:acts acknowledged the rule in 19"),

aiul the Second Restatement reiterated it in 1981. See Restateia.7ent of the Law, C'ontracts,

Section 379, Illustrations I and ?('A p1-oi-nise to render personal service or supei-vision will not

be specifically enforced by an affirmative dec1ee"; "if 13 is wrongfully ciiscllarged, ht; cannot get

a decree colnpelling A to keep him employed at the work specified in the coiltract.");

Restatementof the Law 2d, C.ontracts, Section 367(1) ("A proniise to render- personal service

will not be specifically enforeed.").

Modern treatises colitinue to acknowledge the rule's force. Farr.istivorth states. "'A c,ourt

will not grant specific perforrnance of a contract to provide a service that is persoslal in nature."

3 Farnsworth, Farnsworth ora Contracts, Section 12.6 (3d Ed.2004). Will'zston notes the "finii
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tllree-sidecl foundation" of "[e]cluity's denial of specific perforinarlce of contracts requiring

personal services.'' 25 Williston et al.. U'illiston oyz Contracts, Section 67:102 (4th Ed.2013).

Huinter's Modem Law of Contractsstates that "[a] court of equity generally will not order

specific performance of a pe.rsonal service contract." Hunter, .tt!Todern 1_;aw of Contr-cccis, Sectien

13:17 (Rev.Ed.1993). Corbin concludes that "[i]t is almost universally held that a contract for

persozial services will not be specifically enforce, eitlierby an affirnlative decree or by an

irijunction." 12 Corbin et al., Corbilaon Contracts, Section 65.25 (Rev.Ed.1993). And both

Ohio Jurisprnaence and the Corpus Juris Secunduzn concur: 84 Ohio Jurisprudence 3d, Specific

Perforlnance, Section 9('`[I]t is clear that a court of equity will not atteinpt to compel the

perf«rnlance of personal services."); 43A C'orpus Juris Secunduni, Injunc:tions, Sectioji 158

("Regardless of contract, a coua-t will not conlpel an enxployer to con:tiitue in his oi- her employ a

servant or agent distasteful to the en2ployeror be bound by the acts ofanagent wliozn the

employer no longer desires to represent him or her.")

Courts alid comn7entators have put forward a i7umbea- of policy reasons behind the 1-ule

denying specific performance ofpez'sorial services cozitracts. 'I'lle first, often referred to as "lack

of rnutuality of reinedies," relates bach to the historical function of the courts of eduity. Lquity

is a doctrine offaintess, and so aiiy rernedies available to one paity should also be available to

the other party. Sce 25 IJ ^-llistora on Contracts, Section 67:102 ("Mutuality of perfoi7nance is a

doctrine of equity for the protection of clefendants by insurirlb to them wben perfornlance is

eYactedof tllemthat tliey get the counter-perfoz7nance due Where one party could not

receive a cer-taitz reine(ly, sucii as specific perfornzaiice, the corirts deiiied that re.7nedy to the

other party as well. See 1.'ry et al., Ti-eatise on the :Sj)ecific f'ej•JoYnzcrnc.c ofContrcrcts, Section

440 (3d Ed. 188 1).
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The specificpea-forinance ofpersc>nal services contracts is a standard exainple of a lack of

mutuality, for though it is well established that cour-ts will not force one to emplov people against

his will, it is even more Frinly establishecl that courts will not force a persozi to work for az1

employer for whom he does not wish to1uorlc. See Statecxrel. i'L'riglat v. tEevcsndt, 50 Ohio

St.2d 194, 199, 363 N.E2d 1387 (1977). In the United States, the Thirteenth Amendxneiit's

prohibition on involuntary servitude has arg.iablvenshrinetl this principle in the Constitution.

.See C:or-binon Cvrrtracts, Section 65.25. In short, wllen an einployee breaches his employ-nient

coiltract, the enlplover cannot use the courts to force him to renlain at work. Thus, when the

tables are turnetl, the cotirts likewise Iiniit the einployce's remedies in equity, to avoid givinl; the

einployeepower,stl_tat the enlployer lacks. ,5ec iVcvczndt at 199, ;Vcrsetta v, r'V'cat'l I3ron.-e &

.4lunatniantFoundrvCo., 159 Ohio St. 306. 312, 112 N.E:.2c1 15 (1953).

A second reasoii for refusing to oi-de.i- specific performailc.e of personal services contracts

is "the court'S repugnance to the iclea of conlpelling the contintiancc: of a close personal

relationshil.^ now brown hostile and bitter as ai-esult of t(ze controversy and resulting litigation."

25 tT'rlliston o t - , Contracts, Sectioil 67:1()2; .sc,e Doe v. :4d/:ins, 1 1() Ohio t1.pp. 3)d 427. 437, 674

N.h..?d 731 (4th Dist. 1996) (`'[T]he niisc.hief likely to resuit fi-on1 an enforced continuance of the

relationship after it has becolne personalIy obiioxious to one of the parties is so great that the

interests of society'reyuirc the reniedy be denied."). By their very nature; personal services

contracts involve close personal relations and positions of trifst ancl reliance. These relationships

cannot be inanal;ed by fiat, antl no court can rciilstate goodwill. Torcang such a relationsl-iip to

continiie is bad iiot only for the parties, but for the public as well. As tliis C_ ourt put it in 1950:

[I]f the relationship of principal and agent is to he of value or profit

to ei.ther, it must beaecompanied by inutual confidence, loyalty
and satisfaction. When these are gone and tlaeiYplaccs are takeri
by dislike and di,sti•ust, it is to the advantage oj'both principal and

19



ahent arul of tl'ie public that tlie yelatiotishilz qfprineihal and
agent be severed. (F,nrphasis added).

flc^ffn2an Ccancli? & Ice Creccnl Cc^. v. Dept. ofLicuor t;'ontr•ol, 154 Ohio St. 57, 360, 96 N.E.2d

203 (1950). Thus, the courts decline to impose personal relationships that the parties are no

longer inclined to pursue ot1 their own. See 43A Corl.^us Juris Secundum, lnjunctions, Section

158 (Sept. 2013) ("Regardless of contract, a court will not compel an employer to continue in his

or her elnploy a servant or agerit distasteful to the employer or be bound by the acts of an aget^t

tiwhom the eiTlployer no longer desires to represent him or her:").

Relatedly, authoi-ities often cite the difficu[ty of enf<orcement as a reason for refusing to

order specific performance of personal services contracts. See flvfiinan C'anciy, 154 Ohio St. at

363, 96 N,E.2d 203 ("[I]t would be inconvenient or even iinpossib(e for a court tocondtict and

sttpervi,e the operations incident to ajid requisite tor execution of a decree for specific

perfol-iiiance of such a contract:"). This reznedy would put a judge in tlie position of nionitoring

parties' ongoing performance of what is typically an opeii-eildcd coiltract: T11e courts inay be

called on to judgcwllether an esnployee is workin5 to the best of his ability, whetlier his job

performance is 5Lltisfactory, or whether the job provided by the conlpany is sufficieiitly similar to

the ernployee's fonner,job to be properly consideredreirrstaternent: See Bri.rso >>. Unitccl

Aif°lines, Inc., 239 F.3d 848, 86 1-862 (7th Cir.2001) (``Reinstatemcnt in such situations could

potentially cause the court to become embroiled in each and every employmerzt dispute that arose

betweeii the plaintiff and the enlployer following the plaintiff's reinstatenlent."). A cornpany

ordered to re-hire a fornier employee rnust signiticantly disrupt its liusiness to accomnlodate that

employee. The colYlpany may have already hit-ed a replaceznent or restructured its business to do

wit17out the position. If the coznpany wishes to iilstitute new, improved processes, it must weigh

the benefit of those itnprovenieiits against the costs of litigating any dispute that arises. Even in
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the best of circumstances, the company must reallocate 1noney, space, and timc to the new

employee, taking resources away from other initiatives. Further problems arise when an

employee is reirrstated to an "at will" position, which catl be tenninated at any time. But this is a

problem w-ith all personal services contracts:

It is not enough that the plaintiff offers to perform and expresses a
willingiiess and intention to perfori-n entirely in accordanee with
the provisionsof the contract. A court of eqtcity should not erI)end
its tini e .. . in deter•n2ining wlietJieYtlae agent, to ilyhoan it has
granted specific perforinance, isf'r•ont tiine to tiine continaiing to
firrni.ch the services which he has agreed to give . ...(l;mphasis
ad(iecl).

.l^^offincrtq C'ccncly, 154 Ohio St. at 364. 96 N.E.2d 203.

A final reason to cleny specific perfol-rnance is the, principle that equitable t-elief is only

available where legal t-einedies are tlnavailable. .Scc 25 kVilliston of? C'ontrcrcts, Section 67; l 02.

('`jSpecific pei-for-inarice; is clenied because ... arl adequate lccal rernecly is availahle-`,). In

einployment dispute.s, azi etjiployee can be made NvIZole with n7«netary damages, aild so thcr.e is

rio need for specifie perfornrance as a ren-iedy. Scc Masetta. 159 Uhio St. at 312, 112 N.E.2d 15

('`"I'he reniecly at law in such cases is generally adequate to furnisl7 relief') (quotin, 28 Anieric.an

lurispradence 285. Section 93; punctuation omitted); Sok.olo~ ,;s k.v a,. Aniiocla Collc;c; 2nd Dist:

Greene No. 863, 1975 WI_ 182223, *1(June 11, l 975).

Thosereasons all apply here. Indeed, some of them have even rnore foz-ce uncler the facts

of this case thail they do in the ordinary einployment dispute.

1. The Parties Do Not Have Nlutuality of Reniedies.

"-I'he absence of muttiality of equitable remecly in the instant case is manifest. It is not.

antj could not be, argued that the clefeticlant could force the plaintiff to c:onti.nuc in the service of

defenclant agailrst plaintiff s wiil." lt%la.settcc, 159 Ohio St. at 312, 112 N.E.2cl 15. What was true

in Mci,setta is equally true liere. If Falfas were reinstated but failed to perform lais cluties, a court
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would not order him to woi-kharder or to do a better job. See rel. Pt-iiiciples of equity therefore

hold that Falfas shotYld not be granted the very relief indisp7tably denied to Cedar Fair. See

Rutlcrnd Mcar-hle C'a. v. Ripley, 77 U.S. 339, 356, 19 LEd. 955 (1870) ("[I]t is a beneral principle

that when ... a contz-act is incapable of beiz-ig crnforced against one pat-ty, that party is equally

iizcapable of enforcing it specifically against the otlier.').

2. This Is Not a Relationship that Courts Should Force on Falfas, Cedar Fair,
or the Public.

F'urther, the arbitrators' reinedy of specific performance would force the parties to

cuntinue a relationsllip that has become irrevocably ranc.orous and spiteful. Nothiiig about the

situation here suggests that the parties would be able to work togetlier effectively oil a goilag-

forward basis: Falfas claiins that he was summarily dismissed fioni his job tlirough a 43-seeond

telephone call---itself llai-dly a sign of a good working relatiorrsliip. In response. he initiated

inore than three years of litigation alyd nowcl aiins znoi:e than $10.5 7nillion in damages, plus his

old job back. (Sec 13ober Affidavit. I:x. A to Fal{as's Brief in Qpposition to C'e.dar I;"air's Motion

to Stav Pending Appeal. ¶ I l). Cedar Fair disputes that Falfas was fired. I3ut whatever the

reason for liis origina; tlel}arture, it is clear that Cedar I^air no lon.,ger -wants h.ini around. 'I" lle

conipai7y confirnied thisin Noventber 2011, andagain in pebrtiary 2(112, wl7ezi the Chairinan of

the Board of Directors told Falfa.5 that, subject to Cedar Fair's le^a1 at-^;uniei2 ts on appeal, Cedar

Fair intended to terminate fpr all tinie Falfas's eznploynierit.

Maintaini7ig the conf7dence and ti-ust of one"s peers and subordiliates is particulat-ly

irnportant for Ihigh-level executives, whose effectiveness is heavily dependent on maintaining

good persorial relatiotiships, both with subordinatcs and witli the Board of Directors. As the

Chief Operating Officer of Cedar Fair, Falfas would be heavily involved in all aspects of Cedar

Fair's busirzess, and he would have to work closely witli ttie inany other people helping to i-un
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that business. Poor relationsl7ips with those people, uicluding the board xncmbers who have

repeatedly confinned he is no longer welcome as COO, would make him significantly less able

to do his job.

The public also has an i7lterest in el7suring that Cedar Fair's executive officers work well

together. Cedar Fair is apubli.cly-traded limited partnersllip. I3oth Cedar Fair's public investors

(in a limited part.nership they are referred to as "unitholders" rather than "shareholders") and its

employees stand to suffer if Falfas's reinstatement hurts the coinpany. As Judge I'bsner has put

it:

Equitable rei-ricciies usually alid liere are costly to adiniriister
because tliey domorethaii transfer a lump suni fi-oi-n defe»clant to
plaintiff, the standard "legalremedy. The costs inclucle not only
the tinie and money of litibantS and jud-;es devoted tc}
adniinistering a continuikig retnedy as opposed to the oiie-tinze
reziiedy of a[unlp-suni award of daniages, but also the costs iiI
reduced productivity caused by lockin(i parties izito an
urlsatisftzctory elnploynient relation, whicll is the industrial
equivalent of a failed marriage in a r.egiine of no divorce. Just as a
divorce can hurt third parties (the chilctren), so a reductioil in an
entt;rprise's productivity, caz7 hurt thirti parties, naniely workers aru:l
contumers.

A>>itacr I,. rl.ictro. Club oJ C,'aicaho, lnc., 49 F.3d 1219. 12 ;1 (7th Cir: l995) (Posner, J.).

Not only would specific perforznance potentially harrn Cedar Fair's employees,

custoniers and investoz-s, but it also directly ijtvades the provinceof the Board. Corporatetmv

assigns to the Board the responsibility for n^aziaging the entity c^n tlle investc^i's' bellalf.4 'I'he

Board's clecisioiis in hiring top-level executives to inanabe the entity's operations is orie of its

z7lost iinportant duties, and the priricipalway thatinvestors (tht'ougli theBciard) are able to

niaintain conti-ol over the entity they owzt. Mandating that particular personsserve as CEO or

4 Technically, a li3nitecl partnership is manaf;ed by a general partner. I-lere, Cedar Fair's general
partner is a corporation. Under the lirnit-ed partnerskiip agreement, the board of that general
partner essentially acts as the boarci for the litnitecl partnershi.p. According(y, this is the group
that the brief refers to as Cedar Fair's Board. ?3



COOagain.st the will of the Board countermands that authority and effectively puts thecourts ------

or here, an arbitratioli paneI-in charge of thecompany, rather than its investors.

Yet despite these facts, Falfas continues to seek-and the court below authorized-

specific perforznance of his einployment contract. This in and of itself reveals the depth of the

problerns here. Falfashas been away frotn Cedar Fair-----and from the industry as a tivhole-for

more than tllree years. The company has hired a new COO and 1-ras made nuxnerous changes to

its business sizace Falfas left. Surely Falfas understands t11at a conlpelled retalili to Cedar Fair

would significantly diszupt the conipany and cause it harm. Yet still he pursues that rtniecly. No

entity, let alojle a publicly traded one, should be forced to i-etain a top-level executive tiul-iose

personal interests so outstrip liis coilcerx7 for the coinpany's best interests.

3. Specific Performanee Will Be Difficult to ;kYtforce a7id [N!Ionitor.

Personal sez-vices contracts are ziotoi°iously difficult to enforc:e. 'I,his one will be

particuiarly so. "Wheii ... the act involves thc continuous exercise of skill, ,judgnient or

cliscretioii, the nlannea- and rnode ofwliich are. fi-om its verv nature, undetermined, the ciitficulty

of a specific pcrforinance seems alinost insuperable.' I'«rt C'linton RR. Co. A,. Clcavlcrncl c^

I olcclc> RR. CV, 13 Olhio St. 544, 552 (1862). A Chief Operatin.g O#ticer does little otlier tliail

exercise skifl, judgn-ient, and discretion. `l'here arc few objective benchiiiatks for a ('OO's

duties, and one's perforzilance is often difficult to assess with any clegree of accuracy. This

diffieulty, and others like it, underties the business jiidgment rule. Sec Grin.s ,S^)nrts Ents., Ine. i,.

Clevelancl.l^3rowns f'ootball Co., .lnc., 26 Ohio St.3d 15, 19-20, 496 N.t;.2d 959 (1986) ("If the

directors are eiltitled to the protection of the [business judgment] rule, tlleri the cJourts sholild not

ir.zterfere with orsecond-guess their decisions."). By deliberately puttingitself (or the courts ) in

the position of having to evaluate Falfas's perfor-inance and second-guess the cleci:;ions of Cedar

Fair's Board-as will almost certaiziIy happen if Falfas is reitlstated as COC}------ the arbitration
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panel has violated the basic assu7nptioi1 behind that rule: that a company's Board is "better,

eequipped than the cour-ts to tnake business judginents." Id.

Further, the panel put itself in this position not just once, but indefinitely. "If

perfonnart-tcc; be decreed, the case inust remairi in courtforever, azld the court to the end of time

inay be called upon to detezanine" whether a party's perfortnance is sufficient. Rutland Marble

Co. 1,. Riplev, 77 U.S. 339, 358-359, 19 L.L;d. 955 (1870) (citing Port Clirzto3l RR., 13 Ohio St.

544). Here, the panel rnay find itself having to set the terxtis of the parties' contract before it can

decide whctl7er those terms were sa'tisfi€;d. Falfas's employt-nent contract has long since expirecl,

both its ori-inal time sl.^an and any autonlatic renewal, as Cedar Fair lras given hini rtotice of its

intent to terminate. By what terms sllould his new goiii^ fi`rwaid ernplciy^z^eitt be goverl7ed?

1='ven if niost provisions carry over ti-osn the expired contract questions may still arise regardi7ig

the contract's :start date and duration. Disputes reoarding compensatiozz ar.e also likely, given the

changes M otlier executives' compensation since Falffzs last worked at the colnpany'. >~iitally, tl-te

panel must be prepat-ed to deter-inine, iil the future, when the Board can decide to replace Falfil5.

Though these issues are not uniyue to tlais case, they becoine partictalarly inportant----and

particularly difflcult-undcr these facts. Eveti if they were not, JloNvever; the point reiziains. Tlie

arbitrators had before tliein a sinble dispute, and tl-iey cliose to resolve it by senditag the parties

off across a niinefield.

4. Money Daniagwes Provide an Adequate Legal Remedy.

As in the vast ntajority of contracts for personal services, 3nonEy daziiages are an

adeyuate rernedy here. Falfas can be znade whole with a monetary award; indeed, he lias liad no

trouble ealeulatillg the award he claims to be owed. Falfas lias iiot sltown that motley damages

would beinsufficient; and no decision-niaker has so held. Even the arbitration panel found only

that "equitable relief is ileeded to restore the parties to the positions they held prior to the breach
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of the Employirrent Agreement," not that inoney dainages would be inadequate to conipensate

Falfas for any loss lie suffered. (Arbitrators' Llecision, at 1-2). For that reason alone, spGcifie

pezformancewasnot a proper remedy here.

The verv laziguage of the contract fLirther evidences this point. '['he parties expressly

agreed what the reinedy would be in the event that Cedar Fair tenniiiated Falfas without cause.

He was to receive salary and certain specified health benefits for the longer of (1) a year, or (2)

ttle remaining ternr of this then-existing agreenlent. Flere, at the time Falfas' employinent e7ided,

i.e., the June 10, 2010 telephone call, exactly 30 niondls renzain.edon his then-current eontractttal

term. Thus, evenassuznijig that the arbitrators were correct that he was tenninatect without

cause,he was entitle:d to only 30 months of salary and certain health benefits. By instead

orderijlg specific perfonnance-that is, reinstateniejtt on a going-forward basis plus pay and

benefts for the entire intervening period-the at'bitrators thus not only awarded Falfas a reJnedy

greatly in excess of their powers under the agrecment (whicli were expressly Iiinited to those

available uiider Ohio law), but a windfall far exceeding anything that the contract conteznplated.

lndeed; not only does Ol:lio lawpi-eclude specific perfonnance, bLlt it also recluires jUdges to

abide by thc.pal-ties' contractual choice ofa specific reineciv, absent cir4unistance.s liot prestnt

llere. Sccr»soii Sales, hzc. v. IfoneYwell, htc., 12 O11io St.3d 27, 46_5 N.E.2d 392 (1984), at

paragl-aph one of ,vllabus; Lake Ridge llcciclesny v. Carne.>>, 66 Ohio St.3d 376, 382, 613 N.E.2d

183 (19)3)). Thus; any award beyond that to which the parties agreed uzzder Section 7 exceeded

the arbitrators' power.

C. Because t1te Pr•inciple Set Out in Mrxsetta Controls Here, the Arbitrators' A.warcl
Was Outside of the Power of Ohio's Courts a3 id ']'laerefere Fails.

The law her.e is clear,longstanding, and well-established: "[A] courk of equity will not

decree specific perforinance of a co7itract for personal seivices." Masetta, 159 Ohio St, at 31 1,
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112 N.E.2d 15. Ohio's courts recognize this priilciple. "I'reatise writers and the rnajoritv of other

states recognize it as well. Ancl the policy concerns behizld this rule contirm its wisdonl. As the

authority discussed above makes clear, the arbitration panel had no basis foY- orderiilg Falfas

reinstated to Chief Operating Officer of Cedar Fair, and in so doing, they exceeded their

authority under Ohio law.

The Sixth District understood this well-estalilishedlaw differ.ently, however. It not only

found Nleisetta irrelevant to tiliscase, but it also held that reiilstatemeilt is the "prefef°red a-errzMy"

he.re. (Eznf.^hasis sic). (Appendix at A-9 to A-1(). 12-13). That decision is bascd on a

znisunderstanding of both ,,Unsettcc and Ohio law more generally. The Sixth District niistakeiily

took cases discussing statiamry reinstatemezlt remediesand applied them to this common-law

clispute. But no statute provides for reinstateznent here, ancl no exception applies to the rule set

out in Mcc.settcr. If allowed to stand, the SiYti-i District's opinion woulcl disrupt tong-established

understandiiigs atid create substantial uiieei-taiiities for anyone thinking about hiring in Ohio.

L The Sixth 1)istrict iblisread Ohio's We11-Established Law.

Against the virtually univei-s^al uTlcierstanding of this state-:s c.ourts, the SiYtli District

stailds alone as the ottlv court to have liniited ?tlcasetta's principle to class-action, collective-

bargaining cases. 13ut it did so only by igiioring the case's actual holdint; and niuc.h of its

reasoning. `t'he lower coitrt'4 analysis of :^Ica;se tta bc gan and eiided witli the first l^aragraph of thc

syllabus, which stated tllat in a class action, the cotirts will ziot specifically erlfor.ce collective

bargaining agreeinents. This is correct as a statement of law. But that holciing followed trozn the

broacler pririciple discussed above, as the next paragraph of the syllabus makes clear:

2. A court of equity will not, by nieans of mandatory injunction,
decree specific performance of a labor contract existing between
an eznployer and its einployees so as to require the einployer to

continue any such einplovee in its service or to >-.ehire such
employee i[fl discharged.
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:llasetta, 159 Ohio St. at 306, 112 N.E.2d 15, at paragraph two of the syllabas. The Coui-t's

decision in ?tlasetta was not based on any features specific to a class action or a collective

bargaiiiitlg agreenielit. Indeed, the Court specifxcalIy rejected any such arguznent f7ncling that

the agreenlent shoulci be "enforced in accordance with tlie well established law relating to

einployment contracts." Id. at 311. That vrell-est,ablishecl law held that courts will not order

specific performance of personal services contracts. Id. at 311-312. The ?llctsetta Court siinply

reafinned that principle and applied it totlie case beforeit. This Court did not intend to liinit

the loaigstanding rule oiily to cases involving class actions or collective bargaining agreements,

aild the Sixth District was wrong to conclude otherwise.

Morcover. the Sixth District's error here clid not stop in wrongly liniiting _1lMsettca to

class-action, collective-bargaining cases. The courk also went on to tind that, outside of that

eontext, reinstatenierlt is not only an available remedy; but in fact the "preferr°cd r^^r^aedv."

(Fmphasis sic). (Appendia at ,1 10,'; 13). As support, it cited two cases, this Court's decisioll

iai lf'oYrcll v.Alultipr-ess, brc:, 45 Ohio St.3d 241, 533 N.E.2d 1277 (1989), and t17e First

Disti-ict's decision in Collirri v. CS.nc•inriuti, 87 Ol-iio App. 3d 553, 622 N.E.2d 724 (l st Dist.

1 993). But neither Wcir°rell i7or Collini changed the settled law recogaiized in ^Vusettci. Insteacl,

botll cases dealt witb statcttor3 sc.heixes that expressly provided fc>r reinstateniefit as a reniedv.

I'he Sixth District's failure to con5ider this background caused it to read too inuch into these

cases,rnistakerily applying them to Falfas's coininon-law clairn.

WoYrell involved a clainl for hreach of enlployment contract. 45 Ohio St.3d at 242, 533

N.E.2d 1277. The case went to trial, and the jury awarded dainages. Icl. On appeal, the Tenth

District largely upheld the lower court, though it deziied certain aspects of the award---inost

iinportantly; the pos-tion of the award representinf; "future darnages"-as too speculative. Id. at
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242-243. The Supreme Court accepted jurisdiction. Icl. at 243. "l,his Court began its discussion

of future dar-rzages by surveying another situation where fiiture dan-zages are awarded-federal

age-discrinrii7ation claims:

"Froiit pay" is the tel-rn given to the remedy created under federal
statutory authority to compensatewrozzgfully discharged
efrrployees under the Age Discrimination ixi Bmployineiit Act of
1967, Section 626(b), Title 29, U.S. Code. Theremedy hasnot
been granted consistently as some federal courts do not pei7nit a
discharged employee to recover froiit pay under any
circumstazices. 13ut froni our review of the decisions of those
[federal]courts that have pertnitted the award offrozlt-pay
damages, several points are clear.

First, froiit pay is an equitable remedy designed to financiallv
compensate en7ployee.5 where "reinstatezncnt" of the eiiIploye:e
would be irnpractic:al or iiladequate. In such circuinstances an
award of front pay enables the court to rnake the injured par-ty
whole. although reinstatement is tlie preferi-ed remedy. Secorid, as
an equitable reniedy, it is left to the soutld disci-etion of tlse trial
court to detei-niinewlzether froiit pay is appropriate under the
circuinstances of the case. If it is dcter7ninecl that froiit pay is an
appi-opl-iate t-einedy; the31t1Ye jury shoulci deten-7iific the amount of
clarnages. 'I'ltird, it is appare»t that front-pay dannagzs are
temporary in 1-iature, as they are de:sigiied to assist the discharged
employEecluring the hansition to new ernployinent of eclual or
siniilar status.

Icl. (citations omitted). These princ,iples xcre ziot clii-ectly applicable to Mr. Worrell, however,

and the Court ultilnately foujld that Worl-ell could recover only a 7noreliznited forrn off'roiit pay

than that allowed uiader the age-discrinaination laws. Icl, at 24; ("Plaintiff did not plead age

discrinlination as the basis for his wroi-igfitl discharge, and the issue is tlierefore what staridard

should be used in determining damages for breach of ati employment contract.")

In its decision below, the SiYth District cniphasized IYoYr-ell's cornrnent that

z-einstatenaezlt is "the preferred reniedy." But it took this quote out of corltext, ti-eating it as a

statement about remedies for breach-of=contract suits in Ohio, rather than a summary of federal

law under the ADEA. Further, in claiining that reitistatenaent is "prefezTed;" the Sixth District
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ignored the Court's statemezit tllree paragraphs earlier: "[T]he usual reniedy in hreach of contract

cases for wrongfitl discharge is to pay the injured party the difference between any wages due

uzider the cozltract froin the date of clischarbe until the contract term expires, az7d that amount is

to be reduced by any wages the e7nployee earned in subsequent employment." Id. at 246. In any

case, Tforrell's claims about reinstatemeilt were dicta; the propriety of that remedy was tiot everz

before the Court. See id. at 243 ("We therefore restrict our review to the daznages awarded for

the wrotlgfiil discharge, the transfer of stock, the ju:ry instructions regardinl; libel, and the

plaintiff's cross-appeal claiming that he was wrotigfully denied prejudgment interest."). YY"or•a-ell

thusdid not affect the comMon-law rule set out in Ailcrsettrr.

The Siatli nistrict's treatnierlt of C.'ollini tivas similarly flawed. In C ollini a group of

-fjretighters sued various governnlent entitie.s uilder tl-ic civil service laws and won a declaratory

judgnnent #indifig theni entitled to various forris of relief. 87 Ohio App. 3d at 554. The only

issue ota appeal was whetlier tliey were ei-ititlecl to ccrtain senioritv-related bcnetits. Ir1. T'he First

District founcl the beiae:fits proper. In so doing. it too niisread iforr-ell, snix.ing up that deci.sion

witli cases applying br.oac{et- rernetlies iiiadei- the civil-sen^ice laws:

In ernplo-vinent disputesspecifically, the court n7av use equitable
remedies to make the itljur.ed party whole. For exarnple the
Supl-en-ie Court of Ohics expressly ]ield that an eMployee could
recover back pay and seYliority wl-ien a proniotion was delayed due
to the bad faith of anIunicipality. 11.1oi°qctn v. Cincinnati (1913E), 25
Ohio St.3)d 285, 25 OBR 337. 496 N.E.?d 468. syllabus. There, as
here, the court focused on the wrongfiil conduct of the

niunicipality ii1 fashioni3ig a remedy to inake the Avrongocl police
officers whole. ,Icl. Sinailarly, when er corpoi°ation wrongfially
rlischaa^qerl eriz emplclyee, re3instrctenaeitt arad "ftrnt prcy" were
prnper rernerlies rzvcrilttble to the court. See, generally, Worrell v.
Mttltipress, [tic. (1989), 45 Ohio St 3d 241, 246, 543 N.,E'.2d
1277, 1282. Finally, when a city violatecl state civil service laws by
improperly abolishing two positions in the police force, the

wronf;ed officers were entitled to recover back pay and seniority.
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Illiai,gleY v. Cinchtnati (1986), 25 Ohio St. 3c1 3)38, 345, 25 OBR
392, 398, 496 N.E.2d 912, 918. (Emphasis added).

Id. at 557. C'ollirii was a civil-service suit, not a cozntnon-law emplov7nent-contract dispute. In

any case, it did i7ot invoive reinstatement. In short, it has no relevance to this case aside from the

fact that it too misread Worrell. But repeating an zrror does not make it any less wrong.

'I'he Sixt[i District's decision was based solely on these two cases and its inisreading of

Mclsettcr. But those cases are irrelevant to Falfas's claim; ancl /L,Ictisetlca's n.2ling is not as crainped

as the Sixth District believed. As discussed above, Falfits's emplovinent agreement is

uzldisputedly a persotial services contract. See Yclloii Cr.cb ol'Clei^clcincl, Inc. v, Cri-ecttcf•

C.'levcland ,Rcgioncal 'I'ransit,4tzth.. 72 C)hio App.3d 55K, 563, 595 N.E.2d 508 (8th Dist.1 991)

(detiniiii; "'personal services' contract as one in which the offeree is vested witIi discretioli in

accoillplishing the assigned tasks because his skills, kno;vledge, experience and expertise are

unique tu the area andcould not be cluplicated by others not silriifarly qualified"). Ohio law

f'ot-hicls specific perfol7izancc< of personal services contracts. "t'fie Qhio courts therefc}re. could not

have ordei-ed C'edai- I^air to specifically pertol-m Falfas's contract, and neither could the

arbitrators. They thusexceeded their authot-ity, and theii- decisiozi inust he vacated. S'ec R.C".

2711.1 O(D) ( ``[T]lie court of coniinon pleas shall Inakean ordei- vacating the award upon the

application of any party to the arbitration if. ...[tll1e arbitt"ators exceeded their powers ....

For these reasons, the Sixtli District's decisioi2  upholding the award must he vacated.

2. No Exceptions to This Principle Apply Here.

To be sure, as llJort ell and Collit2i suggest, the no-specific-perforniance rule is not

universal. C'ourts haveoccasionally ordered the specific perfonnance of an einployinent

contract. But these are not exceptions to the common-law rule. Radler, they are narrow
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exceptions to that rule, specifically created by the legislature to serve separate goals. See

Restateinent of the Law 2d, Contracts, Section 367, Comm.ent b. And none of them apply here,

The Age Discriniiziation in Eniployznent Act, .for example, expressly grants courts the

power to order reinstatement in cases of age discrimination. 29 U.S.C. 626(b). T'itle V II

provides the same for otlier instances of discrimination, as do Ohio's equivalents. See 42 U.S.C.

2000e-5(g); R.C. 4112.14(B) (age discrinaination); R.C. 4112.05(G)(1) (other fonns of

discrirninatiori). nllio also provides for reinstatemezlt in its civil-service laws and where a

coinpany retaliated against an cmployee forfilinga workers' con7pensation clailn. Scc R.C.

124.327 (civil service);IZ.C. 4123.90 (workers' coinpensation). tVllile these statutes specifically

acitliorizc i-einstatenlent, howevei-, tliey do so only for particular classes of cases. Indeed, -l'itle

VII goes a step further, specifyingthat its reniedy applies only where cliscrii7lination was tlie'`but

for" cause of an adverse ernploynlew actioti. See 42U,S.C. 2000e-5(g)(2)(A) ("No order of the

court shall recluire the admission or reinstatement of an individual ... if such individual was .:.

discharged Iarany reason other than discrimination on account of race, color,religio3i, sex, or

national origirl..'); Local 28of Sheet :Iletctl Woi-,kcrs'Itrte.riaOt1. :9:ss». v. 1;.L'.C).C., 478 U.S. 421,

447, 106 S.Ct. 3019, 92 I>.F;d.2d 344 (1986). By expressly allowin^ reinstatemcilt as a i^-eriiecly,

these statutes iniplicitly acknowledge the general rule ci^gainst t-eiitstatement. See State cx i-el.

Wrigght v. Weyczn(lt, 50 Uliio St.2d 194, 198, 36 3) N.E.2d 13-187 (1977) ("That body of [civil.-

service] legislativti reflects legislative judoinent that the employniejit rights of civil servants

should be regulated by more than common-law contract principlcs.").

No such statute is at play here. Falfas does not fall under Ol1io's civil-service or workers'

compensation laws. Nor did l1e claim that Cedar Fair discrinlinated against hini. Instead, he
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argued only that he was terniinated without cause, I'Iiis1s a contractual claim, not a statutory

one, and it does not entitle him to specific performaiice.

In aily case. evet1 if such statutes did apply here (and they do not), it is far from clear that

these statutes would alloAv reinstatement for a top-level executive, such as Falfas, on the facts

here. Coui-t:s often refuse reinstatement, even in the face of statutoryauthorizatioz7, when policy

cozlsiderations make reinstatement particularly unappetizing._For exainple, courts have declined

to exercise their statutory at2tllority for specific perfdrnlance "when the employee served irl a

managerial or unusuallyhigh-level role." See Scznds 1^. lfcrzczrd, Irzc.., 328 Wis.2d 647, 787

N.W.?d 384; !,'!; 42-46 (2010); Dickerson v, Deluxe C:'heclc Printers, Inc., 703 F.2d 2;6, 280 (8th

Cir.1983) (collecting cases). That is true of Falfas here------ there are few nior.e "'high lcvel role[s]"

thail C()C) of a publicly-traded company. Coiirts likewise have denied reizistateznent in Title VII

cases "where the plail3tiff has fouiid other work or could liave, where reinstatemnt woulcl

requirc displacenient of a non-culpable cn-iployee oa, Avhere hostility would result." flcrtr,i^ v.

LetzJlo_r Inclzrs., Inc., 76S:F.2d 746, 753 (6th Cir:1985) (collecting cases; citations oniitte(l); see

criso :S'cancls, 32S `y'is.2d 647, 787 N.W.2d 384,1? 36-4 1 (ccillectiitg cases). l-lc:re. Cedar l air has

a new COO, ancl given the cizcuinstajices, tllere can be little doubt that Falfas' t-eiiistatemezit

wouldz-esult M hostility betweenthe pat-ties.

A few sources suggest that a separate exception to the no-specific-perforlliatlce rule exists

for employees who have an "obligation to purchase and hold stock of the eivpicaying

corporation.` 25 Wilhston, Williston on Contracts, Sectien 67:103 (4th Ed.2013); sec also

I^3ovvling v. A'crtl. Con>>oY & Trucking Co., 101 Fla. 634, 638, 135 So. 541 (1931) (exception for

where there is an "agency coupled lvith an interest"). he theory here is that "discharge of the

ernployee would irreparably injure the stoclt interest," and so reinstaterneiit is zlecessaz'y for the
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eanploye-e's stock to retain any value. 25 Gl'illrston on C'ontract.s, Section 67:103. Ohio courts

have never recognizcd this exception, however. And in anv case, "contrary to such holdings are

those in which the employee's stock interest has been held `severable' from any interest as an

etrzployce and therefore, not je:ohaz-dized by the employee's discharge." Icl. J:'alfas's interest

here, if he still owns any Cedar Fair shares, isjust such a severableinterest. Cedar Fair is a

large, puthlicly traded company, and Falfas did not face any barriers to selliilg his units on the

open market. He tlius did not have an "obligation to purchase and hold" stock in Cedar Fair, and

hisagency was not "coupled with" any interest in the conipany in the sense required by this

hypothetical exception. Mr. Falfas stands in a hosition aiodifferent than aliy otherunitliolder,

and so his ownership should riot grant hiin any special rigl-its here. See Rohira.sori v. Sax, 115

So.?d 438, 441 (F'la.App,1959) (distinguishing the "ageiicy couplcci witli ars interest`-. cloctrine on

biounds that "[flhe dorninant fact [in the case establishing that doctrine in Florida] is that the

vea-y corporation wliich Bow,liilg wasdirecting was tl-ici-esult of llis otivn iovention. Bowling, was

no inere executive of the corporation. 1-le; in effect, was the corporation. Witliout hini, there was

nothi.ng.'`}.

Final lv, in the larocei;dings below, 1'alf^as cited O11io Dontiniccrn Collc-e ;. Kr'oj'ic, 54

Qliio App.3d 29, 560 N.E."d 1340 (10th Dist.1990), as evidLncc: that this state's courts have

found xeinstatement a pt-oper renledy for breach of oi°dinary eniployment agreements. f3ut that

case does nothiiig to salvage the decision below. Kroiae involved a teiiured college professor

who clainled sl^ie had been fired in brc;ach of her contract. Icl. at 29. The trial court distnissec]

Krone's claiin, and she: ahpealecl. Icl. at 31. Tlae appellate panel reversed, fiilding that "the

evidejice overwhehmingly supports the conclusion that ODC breached its tenure agreement." Icl.

at 34. Without discussiilg the issue of damages, the couirt then remanded to the trial court "to
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institute appellant's reinstatement or, in the alterrlative, todetenriine the amount of damages."

Icir. at 34. Thc court said nothing about the rule set out in Masetta. It did not distinguish that

case--oran.y other, for that matter. It cited no authority foritsorcler. Even tl-ten, it treated

reinstatement as only one opfiion, not a necessary or prefeiTed remedy. litti2nately the trial court

read the order siinilarlh, choosing to award money danlages. See Ohio Doynzni.can College v.

Krone. 10th Dist. FranklinNo. 9(}AP-I164; 1992 WL 10298, '`? (Jan. 23, 1992). Without

stronger authority than this, Falfas has no grou ►ld to arguethat this state's courts have adopted

aiythiilg other than the rule set out in Masetta.

3. IfAtlowed to St.and, the Sixth District's Kixlin; Nt'ill Disrupt Settled
Expectations and Create Uncertainty.

Before the Sixtli District lleld below that ;t1ascttcr was liiitite;d tc) its facts, no court in

Ohio had ever 11elcl that the parties to a personal services cont.ract could obtain specific

perforn7ance, let alone that this reni-edy was `preferred.' to moncy damages----^3zad certaiiily not

foz' a high-1eve1 executivcofficer of a publicly-traded coznpaity. For decades, eniployers and

Lrnployees in Ohio hacl beeti negotiating and drafting conti-acts against this sliared background

understanding.

The Sixth District's decision uperids those assui-nptions. Employees fjnd theinselves with

an unexpected windfall, while e7nployers suddenly find that every layoff azid every

reorganization can be overi-idden by the courts. 'I'liough teiininated employees inay welcorsle the

newftoua7d leverage thev hold over their f«rnler employers, the unc.ertainty this new rule brings to

acornpany's power to run its business could well deter entrepreneurs froni hirizig new eniployees

in Ohio. Even if the Sixth District stood alone in its position., its novel r-uling would contrachct

the settled law of the rest of the state. 'hhislaclc ofuniforinity would ereatefurthcr uilcei:tainty

for companies doing business, or thinking about doing bttsiiiess, in 011io.
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There is sigilif cant benefit to a brigllt-line rule here; as compaiiies must consider the

potential for litigation each tii-ne they decide to hire an eznployee. 'I,be tlueat of rnoney damages

is siLniticatlt; to be sure. But the possibility of being ordered to reinstate an employec, azid the

associated disruption to the company's business, is niuc1i more concerning. If allowed to stand,

the Sixth District's aaaling would swap out Ohio's settled rule-----a long-established rule uniforrnly

sbared across virtually the entire country-for an unpredictable regiine of courts and arbitrators

decidiitg wben and wliere to annul busixiess decisions about who a conlpany will employ for its

top executives. Such a rule itltiinate:ly benefits neitlier einployers nortbe people of Ohio they

bope toeinploy.

It has long been settled IaGv in Ollio that the courts will izot order specific perfiotn-lance of

contracts foi- personal scrvices, except w1here the legislature has expressly atitllorized that re?.necly

in a statute. TbisCourt lias i-ecognized that rule, not just in ll.lasetta but "whenever occasion

aio5e." A:lcrsettcr 1•,A'crtl. .I3ronw & Alurnintrnr Fourzcll:i? C o., 159 Oljio St. ;06; '1 I, 112 V.E.2d

151(1 9_53). The ioIA'et- courts in tl'iis state agree, as do treatise writers afici the vast lnajorityof

otl;ei- states. This rule serves important polioy goals by l.ec:piffil courts fron2  having tc? make

busiriess decisions, avoidint the for-ced coz7tiniiation olpoisoned relationships, atld maintaimng

tl'ie longstandirig equitable doetrine;s of inuhtality of reniedies at7d aclequacy of legal relief.

When the Sixth District upheld the arbitral award, it did so based solely on itsinisreading

of Uhio law as stated ii1 Alnsettcr. The panel did not dispute that Section 19(c) of the

employnient agreement liinited the arbitrators' powcr to that held by Olzio's courts. Nor did it

disputettiat the arbitrators' award sbould be vacated or modified iftheyexceetled that power.

(See Appendix at A-8, 111( 8-9 (noting that an arbitration tzward should he vacated when "the
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arbitrators exceeded the powers conferi-ed upon them by tlie atbitration agreeznent'')). Falfas

does not challenge that principle, and this Court declined to accept jurisdictioil ori that point.

Thus, the only cluestioli before this Court is whether the Sixth District misread Ohio law.

The answer to that question is clearly "yes." Because azi Ohio court resolving this dispute after

Mctsetta could not have ordered specific performance, the arbitrators coitlcl not have done so

cither: The arbitration remedy therefore fails, and this Court should reverse the decision below

and order the arbitrators' award replaced with the reniedy that the agreenlent expressly provides:

z11oz7ey dai77ages under Section 7 representing salary arul certain specified benefits for a 30-

niot7th period. Any otller awarcl excceds the arbih-ators' power under theemploymel7t

agreeinent:

(;()NCLUSION

For the above-stated reasoris, Cedar Fair respectfully urges the Court to vacate tile Sixth

District's decisiori and ordei- the loNver cotirts to award clatliag-es as Sectit>>1 7 of the Eniployment

Agrceinent provides.

Dated: Novetaiber 19, 2013)

Erik J. Clark (00787321)

Joshua M. Feasel (0090291)

ORGAN COLE + STOCK LLP
13 ' 15 Dublin Road, Suite 104D
Columbus, O1iio 43215
(614) 481-0900
(614) 481-0904 (fax)
dreole((-^.ocslawfii m.com
ejclark( ;ocslaw finn.conl
jrrifeasel{ii;ocslawfirm.corn

Dennis E. iYlurray, Jr. (0038509)
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LEGAL APPENDIX - FIFTY-STATE SURVEY

Jurisdictions that Deny Specific peYformaiice of Personal Services Contracts
(44 out of 53 jurisdictions surveyed, not including Ohio)

Alabama: Ala.Code 8-1-41 ("The following obligations cannot be specifically enforced: (1) An

obligation to render persotial service; [or] (2) An obligation to employ another in

personal service.")

Arizona: E'rcgelbf•ec•ht v. McCullough, 80 Ariz. 77, 79, 292 P.2d 845 (1956) ("A coiitract .for

personal services will not be specifically enforced.")

Arkansas: Hccll v. ltlilhcrnl, 225 Ark. _597, fi00, 2S4 S.W.2c1 108 (1955) ("[E;quity ^vill not

decree specific perForiYiance of an exccutory contractto p€arfoiin personal services, for the

obvious reason that there is no nletho(I by wllicli its decree could be eiiforced,").

California: Ca1.Civ.C'ode 3390 ("Tlic followi»g obligations canliot be specifically enforcerl: (1)

An obligtttion to rek7der personal service; [or] (2) An obligation to employ anotlier in

personal service."); Barndt v. C'ty. ofLosllngcles, 211 Cal.App.3d 397, 403, 259

C'al.Rptr. 372 (1989) (-`lt has long heen establisdled that a coiltr-act to pel-Corni personal

servicts cannot be specifically enforcec{, regar-dless of wliicll parky seeks cnforcenie,7t.")

Coloi-ado: Oles v. PVilsorz, 57Golo. 246. 264, 141 P. 489 (1914) ("Contracts for personal care

and attention or personal services cannot usually be enforced specifically. I-1owev-er,

ti<%hera persoliai care and attention or personal services have been fully perforined, ar3d the

circumstances are such that to deny specific performance would leave the party Lvitb an

injury that could not be adequately conihensated in dainages, equity will grant a specific

perfon-ilanee of the remaining provisions of tlle contract.').

39



Connecticut: .Jcri-ett v. St. JoseplaColle;e, Conn. Super. Ct. No. CV 99O5^^',6168S, 1999 WL

482641 (June 24, 1999) ("C_ ozltracts of personal service are not specifically cntorceable.")

(cJuoting 13us•ns 1,: C;oulcl, 172 Conrt. 210, 374 A.2d 19 3 (1977)).

Delaware: W. Willotiv-l3ray Court, LLC v. Zcohino-Bay CouYt Pla ;a, Z,I C, De1.Ch. No. CIV.A.

2742-VCN, 2007 WL 3317551 (Nov. 2, 2C>07), cff'cl, 985 A.2d 391 (DeL2009)

("[P]erformance of a contract for personai services, even of a unique nature, will not be

affirmatively and directly enforced. This is so, t3ecause . .. the difficulties involved in

conipelling perforinance are such as to rnakc an order for specific pcrforrnance

in7practi cal .'").

Florida: SeaEscape, f,tcl., fnc, v. :Llal^ina^lrn Illarl^ct^rza F,yposztrc. Inc., 568 So.2d 952, 954

(f'1a.App.1 990) (:.The eoiitracts at issuc here are ordinary contracts for el-nployliient or

per;sortal services. Such conti-acts are not enforceable by injunction or specific

performalice.'").

Geor^ia: Ga.Code 9-5-7 (``Geiierally an ilajui^.ction will not issue to restrain the breach of a

coiitt-act for pt;rsojial services ujlless the services are of a peculiai- nierit or ciiaractei- and

canjiot be pei-foi-med by others.'"); OuaclronSoftvr^ureIntcrnatl. Corp. v. I'lotsejweler, 256

Ga.App. 28,4, 289, 568 S,E.2d 178 (2002) (refusino; to awa?-d specific perfornjance of

employnie,it contract).

lIarvaii: Ratiti-ltns v. kunao Taisha Kyo Mission of Ha^raii, 36 Hacv. 721, 726 (1944) ("'I,I2e right

to coinpel performance of a contract for persozial labor or services oi' to inaintain any suit

for a breach of sucll a co;itract, other than a civil suit instituted solely to recover damages

for a breac:h thereof, is prohibited ....").

40



Idaho: Byrnc: v. 11.1orlev, 78 Idaho 172, 176, 299 P.2d 758 (1956) ("Generally an executory

contract for personal serviaes canrrot be specifically enforced.'`).

Illinois: Zannis v. Lcake Shore Radiologists, I,tcl., 73 Il1.App.3d 901, 904, 392 N.E.2d 126 (1979)

("It is well settled that, with reference to [personal scrvices] contracts, when specific

performazice is sought, a court should not compel an employee to work for his employer,

nor compel an employer to retain ati employee in his service."); see also Eddings 1'. Bd,

ofEduc. of City of'Cliicczgo, 305 III.App.3d,584, 591, 712 N.E.2d 902 (1999) ('`lt iswell

settled that, lvitli reference to such contt-acts, wIien specific performaiace is souglit, a court

should not compel an employee to work for his etliployer, iior coinpel an e7nployer to

retain an enipioyee. in liis service.").

Indiana:: Bcl. ctf School 7f-ttstc:es ofS. Vermillion School Corp. i. Bes-lctti. 492 N.E.2d 1098,

1104 (1ndApp.1986) ("Generally, specific perfo-znance of persoiial service contracts is

xiot favo:eci by the (aw-.,)

Iowa: Tf'ilson v. :4it-lirie Coccl Co., 215 Iowa 855, 246 N.W. 753, 755 (1933 )) ("Specific

performance of c;ontracts for personal services nlay iiot be enf«rced in equity.").

Kentucky: fLdclc>n ".. 1F.B. Sarr:rtels & Co., 126 Ky. 295, 103 S.W. 3E0 (1907)(=""I'he general

rtile is tliat equity will refuse to decree specific perfornlance of a coltract for personul

services in`rolvii.Ig the exci-cise of skill, judg^nent, taste, or diseretion, particularly if the

tet-nis of the contract or the zlature of the services to be rendered are vague and uncertain,

or if the contract is to continue tlarough a considerable period of tilne, ai1dwould .require

the constant supervisiori of the court.") (quoting 26 Ain. & Ez1g. Encyc. of Law (2d Ed.)

P. 102).
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Maine: Sargent v. 'I'ornhegan Carr2ps Owners Assn., 2000 ME 58, 749 A.2d 143, ¶ 6 ("It is the

rule in Maine, and the majority of jurisdictions, that the zneasure of damages troin an

cznployer's breach of an einployment contract is the amount of wages that would be due

the enlployee under the contract, less any amount of wages actually earned by the

employee or that could have been oarned by reasonable diligence.'').

Maryland: Belote v. I3r°own, 193 Md. 114, 124, 65 A.2d 910 (1949) ("Contracts fbr personal

service ... will not be specifically ezlforced.").

Michig7n: Heth y=. S'ncith, 175 Nlich. 328, 337-38, 141 N.W. 583 (1913) ("Contracts for

af:#irmative personal servicc consisting of a succession of acts, the per.Eorniance of which

cannot beconsuinmated in one transaction, but must continue for a time, clefinite or to

beconie delinite, and wliich involve special knowledge, skill, jud^Inent, integrity, or other

like persojial qualities, the performanceof whicl2  rests in the inclividual will an(i ability;

and involvino contiiiilous duties which a court of equity could not well rc:gulate, are not,

as a rule, enforceable by decree for specific perfol-man.ce.'')

it!lhinesota: zlfctro. Spor-tsFacilities Corvnz. 1•. IvIinneso7rr Tivins Ptlrtraer-ship, 638 N.W.2d 214

(Minn.App.2002) ('`-I']ersonal-serviccs contracts generally are not enforceable ... .

Mississippi: Chambers v. Davis. 128 Miss. 613; 91 So. 346 (1922) ("The contract which the

appellees here seek to have specifically perfornied is orie for personal services, and it is

well settled that equity will not decree the specific perforniance of such a contract.' ).

Missouri: Millerv. Kttnscrs Citv Power & I_,iglat Co., 332 S.W.2d 18, 20 (Mo.App.1960)

("linaided by federal statute (if that would aid in this kind of case) equity will not, in

Missouri, compel specific performance of the seniority provisions of a labor contract.

Our rule is in hazi-iiony with the general law on the subject. "I'he tluestion is ably
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discussed and ruled by the Suprelrie Court ofQhio, in N,Casetta v. Nationall3ronze &

rJlisndmarn Found3w Co., 159 Ohio St. 306, 112 N.E.2d 15, where a decision by the O11io

Court of Appeals, 107 N.E.2d 243 in the saine case, was overruled.").

Montana: Mont.Code 2 7-1-412 ("The following obligations c.annot be specifically enforced: (1)

arz obligation to render personal service or to employ another therein . . ..");

Nebraska: Ruclolph v, 1lnclrew l'7nr7)hv & ..S'c^ii, 121 Neb. 612, 237 N.W. 659, 659 (1931) ("An

action for darnages is orclinarily the only remedy for the breach of an agency cozitract, for

it is we11 settled, as a general rule, thatcourts will not undertake to enforce the specific

pei-foi-inance of contracts for personal service.")

Nevada: Rhodes i;. Des^gner 1)istrib. &n-ices, I LC, Nev. No. 55522, 2012 WL 642434, *4

(Feb. 24, 2012) ('. [IJt is a fundanlental rule that specific performance is not available to

enforce a contract for personal services.")

itieNr- hlarnps.hire: Allbee i. l Zrns., 93 N.H. 202, 2() 3, 37 A.2d 790 (1944) (`:Spccific perfc>rmazice

of an executory contract for personal services is not or(linatily decreed even when the

party to render the services is the plaintiff.")

NeNv Jersey: Endress i,. Brookdale C'oninE.rnitl; C'olle;c, 144 N.J.Super. 1()9, 130, 364 11.2c1

1080 (1976) (`'lt is settled law, of coui`se, as the trial judge her-e rea(iily acknowledgcti;

that personal sez-vice contracts are gene,rally not specifically enforceable affirmatively.")

New York: Matter qf Baby Bov C., 84 N.Y.2ci 91, 101, 638 N.E.2d 963 (1994) (":[C;]ourts will

rarely ifever grant specific perfc>rmance of a contract for persolial services. 'It has long

been a principle of equity that the perfionnance of contracts for personal services depenc.ls

upon the skill, volitioii and fidelity of the person who was engaged to perform such

services and that it is impracticable, i/not irnpossi.blc, for a court to supervise or secure
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the proper ancl,faiilafiil performance of such contracts."' (Emphasis sic)) (cluoting F1rn.

Bi-oadcccsting Cos., Inc. v. Wolf, 76 A.D.2d 162, 430 N.Y.S.2d 275, aff'il; 52 N.Y.2d 394,

420 N.E.2d 363, 438 N.Y.S.2d 482 (1981).

North Cat-olina: 6I'iZlianis v. Ifczbz.tl, 724 S.E.2d 104, 111(1r,^.C.App.2(}1.2) ("[TIhisCoLirt

recogaizes the Restatement's policy against specific enforcement of personal scrvices

contracts.").

North Dakota: N.D.Century Code 32-04-12 ("The following obligations cannot be enforced

specifically: (1) An obligation to reilcler personal sertiice; [or] (2) An obligation to

enaploy anothzr in personal service.")

Oklahoma: Schilling v. f111oarc,; 34 Okla. 155, 1912 OK 408, 125 P. 487, 488 (ltolding that

specific pertorrnance is inappropriate wliere contract did not create agency coupled with

an interest),

Pennsylvania: A'icholas i,. T'enn:s.t;l>>ania Stntc Untv., 227 F.3d 133, 146 (3c1 C<ir.2000)

("[]ncier F'ennsylvania law, -a court ofeduit), will not grant specific perforniance of a

contract ;or persu7aal services..") (quotin- :I/Ic,Llc?nainin v. Philaclelphia 1 i'ccarsp. C'o., 356

Pa. 88, 9 I, 51 A.2d 702 (1947)).

Rhode islancl: zllello v. 1 oce-il 4408 C.I.0. L%nitcd Steel tI'orker;s of -Aivr., 82 M. 60, 65, 105

A.2d 806 (1954) ("Equity will not cnforce by decree of specific performance a contract

calling for personal services.").

South CaroIina: I'ingley v. Brunson, 272 S.C. 421, 42 3. 252 S.E.2d 560 (1979) ("Courts of

equity will not ordiaiarily ciecree specific perf'orrnance of a contract for personal

services.").
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South Dakota: S.D.Codified Laws 21-9-21 ("The following obligatioils carinot be specifically

enforced: (1) An obligation to rencler personal service; [or] (2) An obligatioil to einploy

another in personal service")

Tennessee: Sprunt v.lt^fetnhers of^3^'. of TrusteEs o.f Uriiv. o/^^'ennessee, 223 Tenn. 210, 214,

44 3) S.W.2d 464 (1969) ("Z'his is an alleged contract for personal services and such is not

a proper case for specific performance.''')

Texas: Gage i,. Gt'i.niberley, 476 S.W.2d 724, 731 ('fex;Civ.App.19i2) ("[E]quity will not

enforce a contract for purely personal seivice.").

Virginia: IP"eiss v. E. T'.!til.S. Acrtalenzic Phvsicicrns& Surr-eons ^'ccalth Se)^>s. Founcl,, 68Va. Cir.

433 (2005) ("In Virginia, courts will not order specific performance of an ernploytnent

contract.'')

Washington: S'tcrtc e;>x rel. Schobloni v. AiicteUrtcs. G'enecr, Inc., 4? Wash.2d 338, 341, 25; I1.2r1

379 (1953) ("[T]he coiltract for personal services is still one wllicli equity will not

specitically enforce by decree.")

West Vit-l;inia: 13ztln-cn-clner v. LcavilF. .35 W.Va. 194, 13 S.i:. 67, 69 (1891) ("[I]t is a rule

alMost Universal that a contract for pei-sonal services carutot he crfcil-cec3 against the party

promising such services, azid heiice for the want of the redtiisite 131utuality specific

execution will not be enforced agaiiist the opposite party ...."

Wyotning: lfopper i,.All PetAnilnal Clinic, Inc., 861 P.2d 531, 546 (Wyo. 1993) (notirlg that

"no court would enforce" the "specter" of "specific performance of the enil7loynlent

agreeinellt.").

District of Colurnbia: Izvllei• v. 1Ceigle, 261 F. 250, 252, 49 App.I?.C. 102 (D.C.Cir.1919)

("[E]quity will not decree specific performatice of a contract for [persotiai] services.'")
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Puerto Rico: Felix A. Rodriguez, Inc. t,. Bristot-!1%lyeys Co., 281 F.Supp. 643, 646 (D.P.R.1968)

("Obligations to `do' (`hacer') will not be specifically enforced if. ..`personal services

are requircd.'") (quoting Szladits, The C'oncept of Specific Perfonnancc in Civil Law, 4

American.Tourrial ofComparative Law, 208 (1955)).

Gaarn: 20 Guan-i Code 3225 ("The following obligations cazinot be specifically ei-iforcecl: (1)

An obligation to render personal seivzce; [oi-] (2) An obligation to einploy another in

personal service[.]")

U.S. Virgin Islaiids: Govt. Guarantee FUnd, r. Flvcztt Cor'n., 166 F.R.D. 321, 329 (D.V .I.19q6),

affd sz^h n^^rn, Go^^t. Gucii-antce Fzeiicl of.liepublic c1f Finland v. Hycrtt Corp., 95 F.3d 291

(3d Cir.1996) (`°[T]he Managelnent Agreement was a pcrsonal services contract which

cannot be specifically eiiforced.")

Jurisdictions that Have Not Proliibiteci the Specific Performanee
of Personal services Contr•acts

(9 out of 54 jut'isclictions surveyed)

Alaska: Alaska's courts liave not aclciressccl this particular question. 7hc general i-ule in the

state is that "[t]he clc.cision to specifically en-foi-ce a cotxtract is witbin the discretion of the

trial coui-t and ",ill be rcversecl on appeal only where it is against the clear weight of the

evitience." Norton v. Herron, 677 P.2ti 877, 883 (Alaska 1984).

:Kansas: Scott v. Southwcst Grease & Oil C'o., 167Kan. 171, 175, 205 P.2d 914 (1949)

(upholcling reinstatement of salesperson pursuant to oral contract).

Louisiana: Daihon 7% Slickline, Inc., 449 So.2d 1147, 1 153(La.App.l984)("A party wlzo

establishes a breach of his einploylnezit contract due to wrongful dislnissal, is entitlecl to
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either damages or specific perfornlance of the contract, or to dissolution of tlie

contract.").

Massachusetts: Massachusetts does not appear to have addressed this particular question.

New Mexico: Collado 17. City oflllbitcluercycte, 132 N.M. 133, 139, 2002-NMCA-048, 45 P.3d

73 (`^We acknowledge that reinstatement or promotion may not be the appropriate

renaedyin every case. However, the converse is equally tnte, and such reliefmay beniost

appropriate in a given case.").

Ot•egon: Ronrtec Utilities Inc. v. Oldccrstln. Precast, Iaac., D.Ur'. No. 0$-06297-1-10, 2011 WL

f90Ci33; -*3 (Feb. 16, 2011) ("Wliile it is well established that lnutuality is generally

required for an ecluitable ordei- of specific perforzizance, it is also clear that Oregon law

perrnits specific perforn7ance where a trier of fact is satisfied eitller by the past conduct of

the party seeking relief or, because that partv's economic interest in carrving otit the

cojltract is sufticiently stroijg that default is lriglily improbahle. lzl this instance

where botlx Bogan and Shel.don have intiicated their intent to perforni and whe.t-e tlieir

ecoiio7nic interests would be deletel-iously aflectetl by their nojlperformanci>, their

personal service conti-acts would not, ur^ider Ore-on law, preclude an ecluitable or(ler of

spe.citic performazlce:'').

Utah: Thurston i;. I3ox Eldcr Cty., 892 P.2d 1034, 1040 (Litalt 1995) ("Traditional]y,

reinstatement has hecn denied as a remedy for breach of an einployrnent contract under

the generally accepted r-ule that coiitracts for personal services should not be spccif cal ly

enfai-ced," but "[t]hc circum5tances of a particular case inay ... make reiiistate7nent an

inappropriate remedy, and ordinarily, it should be left to the trial court's careful

discrimination to deternlinc its application in each case.").
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Vermont: Verrnont does not appecir to have addressed this particular question. The general rule

iri the state is that a court may order specific perfonnance in its discretion, takixig into

account "[tlhe sufficiency of the consideration, the mutuality, certainty, and clarity,

completeiless, and fairzless of the coiitract, its capability of proper e»for-ecznent by decree,

and the presence or absence of any showing that it is tainted or impeachable, or that its

etIforcement would be uncctnscionable." Johnson v. Johnson, 125 Vt. 470, 473, 218 A.2d

43 (1966).

Wisconsin: Walters v: Clark C'ty. Iletrlth Care Or., 160 Wis.2d 45, 468 N.W.2d 30

(Wis.Ahp.19t)0) (`:We have not previously reacl-ied tlle question of whether reinstateznent

is available in employee manual wz-ongful dischar7e cases."). Wisconsin has allowed

reinstate7nent only in the narrow set of situationswhere an at-will contl-act is ternlinated

in violation of clear public policy and the company does not refuse reinstateinezit. Sc=e

Kennpfer v. t1c_ctorz7crtecl Fij7ishing, Iric•., 2111 Wis.2d 100, 120. 564 _NN1.W.2d 692 (1997)

(`Reinstatenlent [foi- teri7iination in violation of public policy] is not feasible if the

enaployee cannot be placeci in the san-ie or a siniilar position or if the cornpauy refuse:s to

reinstate the employee.").
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Dennis E. Murray, Sr_ {0008783)
Murray & ilvlul-ray Co., L.P.A.
I 1 1 East Mioreline Drive
Sandusky, OH 44870
(419) 624-3000
(419) 624-0"707 (fax)
dm j(^^tTtizrravazzd.rnurray. corn
dn7s@rourrayandtnurray_coln

C'ourzsel j6r Plazrit f^ Aj)pellcint
Cedar Fair, L.P.
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Ck;K'I'IFICA'I`;"; OF SERVICE

.1'tie undersigned hereby certifie, tfzat orn June 3, 2013, a copy of the foregoing was se3`eci

by regr:iar LI.S. mail upo,1 the folltywieig:

Richard D. Patzza
WiltiarTi F. Kolis, Jr.
Joseph E. Cirigliano
Matthew W. Nakon

^'iK3rtS, I-IERZER, PANZA, C()(^K & f3,^TISI-A CU.
35765 Chester Road
Avon, OI-1 44011-12G2

,?ttot-ncl%s jor-1'^efendant-,IlespnnzleW
.Icacob ^ alfcts : ^^

C)nt^: oftt^ie Att^^r,ys ^'bhr Plaizititf-Aippellant
Cetiar Fair, L.P.
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IN THE COUfzT'OF APPEALS OF 01-1I0
StX1'H APPELLATE i3I +TRICT

ERtF., COUNTY

Cedar Fair, L.P.

Appell ee/Cross-Appell ant

v,

Cotirt of Appeals No. F-12-0 1;

Trial COtart Nos. 20 11 -CV-0217
201 1-CV-0218

Jacob Falfas DECISION AT+ID .7ti13GENT

AppellantfCross-Appelfec: Decided: April i 9, 2(l13

Dennis E. Mumay, Jr., I2ennis E. Murray, 5r.. Susan C. I-Iastin.gs
and Joseph C. Weinsteiri, for ap,peilee/cross--appeilant.

R.ichard D. Panra, William F. Kolis, Jr_ and Joseph E. Cirigliano,
for appei Danrlcross-appe.l lee_

* * ** *

OSOWIK, J.

If 1) This is art appeal and cross-appeal fi-om a judgment of the Erie Courzty Court

of Conin-,can Pleas that vacated in part an a:rbitration award t}iat ordered appellaF2 t Jacob

Falfa.4 reinstated with back pay as chief operating off-icer of appellee, Cedax Fair, X.,,k'.

[.

S33 '332

q jl9/i3
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For the reasons set. forth below, the judgrxtent of the trial court is aff rrnc:d in part az7d

reversed i ri part.

f¶ 2} Appellantlcross-appe.llee ("a.ppellai3t") was employed by appelEr:eiLross-

appellant ("appellee") for 39 years, Oil Jujte 2(}, 2007, appellant was promotzd to

appellee's chief operating officer, subject to the te.r ►ns of'an erriployinent agreement

whicl, would exp?re on Noveritber 30, 2012. On or about rFune 10, 2010, after abrir:f

telephone coiiversation with Richard KinleP, appcllee's chief eYecutive officer,

appellant's e:nploysnent with appellee came to an i:^^7ner3iate end. I he parties had

difleritig iztterpretations of the effect of the telepho{ie conversation, t^ith appellee

claiming appzllar,t resig-ned. and appellaiit claiming h.c:was terixtiriat,ed.

{1131 `The relevant employment agreement into 1vIrich appellant and appellee

entered contaif-is a mandatory, final and binding arbitration provision. Pursuant to that

provision, the parties arbitrated their disptitc.. 011 f'ebruary 28, 2011, the arbitration panel

issued ?ts award finding that appellaiat "was terminated for reasons other than cause" az7d

tlzat "'the facts fail to establish resignation." In addition, the panel found that "equitable

relief -was needed to restore the parties to the positions they hcld p.rior to the breach" of

theetnplo}rment agreetnent by appeJlee_ The panel directed that appellant be reiristated to

lais foriner position with back pay and all other ceiiefits to whichhe was ezititted under

the employment ngreerrient.

2 .
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fll 41011 Maxc3i 21, 2011, appellee filed an actioii to vacate, modify «r cUrrect the

arl•:iitration award. On March 22, 2U1 d, appellant filed a separate action t;.t coiifirtri the

award. Ttie two aetions were cortsolidate.d irr ilie trial court.

5} C)ri Febrt;ary 22; 2012, the trial court cctn^rmcd the a4var^ as it related to tE?e

award of back pay, benefits, rzasc;nable costs, expenses and attorney fees, but alsc^

tltodifiedthe award in part by determirting that appellant sh.cslriti not be reirzsta.ted to his

position. Appellant filed a t.it-nely appeal, which was followed by appellee's cruss-aptseal.

ili 6} Appellant sets forth ttte followiiig a5sigrtrnents oF4rroz:

1- The trial court erred as a rnatter of law wliet3 it vacatcci d1at

portic>n of the award orderinb-reinstate:r;ie.nt oi appellant`cross-appellee

Jacob T=alfas as beiiig in excess of trte arbitrators' authority becaitse such

rilief was not a^%ailable irtder Ohio law absent statutory autl:tnrity.

L. The trial court erred as a mattc-r of law in rxc>t reaianding #:fie case

to the arbitrators for a deteririination of the exact amount of bac(; rrav and

b:aneCt4, and reasonable costs, expenses and attornvy's' fees to rvhich

appeilan3Jcross-appelle.e Jacob f'alfas ^:^^as entit.fed as a result of

^ppeileefcross appel(ar^t Cedar Fair Ia.P.'sbreaclt of cc?ntr,act:

{I,l 71 Appellee sets fcrrili the follo^,\,ing single cross-assignment of error:

The trial court erred as a znatte.r of law in affirtnitxg an arbitratiori

ati^^ard tl7at conflicted with the express atid unazr^bi^tlous teri2is of the

einployment a^reerz-^ent.

3.
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l¶ 8) Like cQurt decisions, arbitrtjtionaw<arcis are presumptively valid. fMdlrr}>

04,Scl7ool l)ist. Rct of Ed;r. i3. Fir?dl^y Edn. Assn., 49 Ohio St.3d 129,551 N.112d 186

(1^90}. Jtrc}icial review of arbitration awards is limited in order to encourage parties to

resolve disputes through arbitrat-on. Kelrn v, Kelrn, 68 Ohio St.3ci 26, 27, 623 N.I:_2d 39

(} 993 ). Once arbitration lras takeTi place, a trial court has no jurisdiction except to

confirrn, vacate, nnoditj, or enforce the award pursuaiit to stati-ite. The tri<3l court niay not

consider the merits or siibstatltive aspects of the arbitration riNvarcl. I'iquct v. Fraternal

Ot-dt,>rof,l'olicE, 185 Ohio App.3d 496, 2009-Ohio-6591, 924 N.E.2d 876 (2d .L}ist.).

Thai is, the trial court must rlot reviewwhether the arbitrators niade factual or legal

errors. "In reviewing an arbitrator's award, the cotixi r7itzst distingnish berweeri an

arbitrator's act in excess of his powers and an c,-ror rnerely in the way the; .arbi_trat(7r

executed lrispowers. Ttie forfner isgrouridsto vacate, the latter is rtot." Zc1, at 1118.

f^^ 9} R.C. 271 1.10 sets forth tlie statutory grotirads undcr whicli a trial eortrt may

vacate or :nodify an arbitration ativard. The trial court thais t:ase determined that the

on3y, arguable basis t?ereirt was R.C. 2711.1ta(D), which <iuthorizes disturbing an

arbitration award if the arbitrators exeeededthe powei-s conferrcd tipon.tttern by the

a.rbitra.tior2 agreen',ertt. The court fotrnd that the arbitrators in this nnatter huci in fact

exceeded their powers by reinstating appellant to his forruer pcisition, and vacated that .

portiori of tEz e awax•d.

10} Tt is weli-settIed t:liat; absent evidence of titaterial mistake or extertsiv:,

iilipropriety, an apgell:ate c.otart eannot extend its review to the stlbstalitive miez-its of the

4
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arbitration award brat is limzteci to a review of the trial c.otitrt's order. Cooper v. Secs.

Nerv:, lr2c., 6th Dist. No. L-09-1127, 20 1(}-C3hiv-463. 3 11. The standard of review on

appeal is whether the trial court erred as a atlatter of law. tlrlion I-Wp. j3d, cafTrusfees v.

Fraternal Order of Pofice. 017io L'crllet' Lodge Aro. 112, 146 Ohio AP13.3d 456, 766

N.E.2c1 1(}27 (12th I3ist. ?t)(11}.

'T{^j II} e note that the trial court herein rc^jected aplaellee's claim tl^at ttze

arb;trators exceeded their authority in orderirc(,^ reinstateYrient because it i:oilflicts c.vitli tiie

express terms of the employment as tivt:ll as appeilee's argtafnent that the order of

reinstatewe[at violates public policy. lrtstead, ttie trial court c.itec? 5ectior, 19 of'the

employmen.t agreerne_zit, which sEates at paragraph ^cj that "[t]the art^itratio.n panel shall

tiave authority to awa.rd aizy reinedy or relief that an Ohio or federal court in Ohio coLrld

grant in conformity NN'ith applicable law on the basis ofthe clai3tts actually rmaElein the

arhitration." Appellee. in support. of its motion to vacate the arbitrators' decision,

c:laiinecl that the a-ward was beyond the scope ofauthority of Section 19(c).

tll 12:1 I'he trial court found that the arbitrators exceeded their aist(iority because

reinstatement is not a remedy for a personal servic.es contract. lz-t sErpport, the trial court

cited ?klc7setta t,: ?Vatioraaf Bronze &.4.lutndnurn Foundry Co., 159 Ohio St. 306. 1 1?

N.E.?d 15 (1953). A;asettct, however, is irtapposite to the case before us. .lulccsetta is

Iirnited to cases seeking class-wide injIunctive relief based upon a collectively bar^ained

contract as. can be secia frotii paragraph one of t(3c syllahus: "1. A court ofequity will

not in a class action, by mea:ris of itlanciatory injunction, decree specific perforirtance of

5.
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an e-nplovrizeiit contract negotiated between an errtpfvyer anr3 a ui7ion rept-eser3l.ing its

ern,pli?yees, wliere the issue in<<oE^Tes tYie respective riglits of seniority of the ernployees."

{1( 1.31 The arguments rnade by api.^elice and relied upon by the trial court as a

basis for vacating the arbitration award ignores Ohio case iaw precedent as set forth in

Worrell v. Mirltipre.ss, Inc.- 4 3 Ohio St.3d 24 1, 533 ME.2cI 1277 (I989) arid C'ollirri v.

Clneir=.nati, 87 Oktio App.3d 553, 622 ^^.E.?t(724 (lst T1ist.1.993). In ff'orrell, a(.lcir.essing

the details of a breach of emplovrnent contract c:iaim, in<ahading wtiether a f-inancial award

was considered front pay or hack pay, the Olsiu Supreine (=:oLirt stated that `:in (certaitij

circumstances an award of 4ront pay enables tl-zv coi,rl: to make the injured party whole.

although r-eirr.statern:ent is tlze,vref^,^rt<erZreniecly." Worrel,l at 'W. (Firfphasis adcied.)

Clearly, in G^%arr^Il t}le Siipre;ne Cotirt recogfiiLecl that reinstat: riient is not onl;v c-ir,

avaiIabie rernedy, it is tlie "'preferreti rennedy." A siinilar conclusion was reached in

C"ollini; su,r3ra, wherein the court cited Worreila.nd stated that "[i]n ertipioyrneni disputes

specifically, the court may i-ttake equitai.ile reiriedies to inal:e tf-► e injured party whcyle.

For exainple, t}ie Su1-sreziie Ccst9rt of Ohio expressly held that ***when u corporation

wrortg#-ullycii.se.:harge:d an ciiipivyce, reiti.stalerrtent and frontpcxt>' iv€>.re prc^per remedies

available to 1He corrrt. See generally, i<Vorr°eE`l v. ;llzrltipress, Inc:. (Ennphasis

added.) Coll€r1i at 557.

{¶ 14^ Considering such precedent, the trial court's findittgthat the arbiti-ators'

decision "[tI Iies in the face ofe.te7rly estab(ished legal precei.le.iit" c^r otl^et :vis^:, e-,^-Jaibited

".
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a"manitest disregard" for the law in granting reinstaternent to appellant is without merit

and wrong as a matter of law.

M 15; Based on the foregoing, we find appellant's first assignment of erro ►- well-

ta s;n,

{l( 16} In his second nssignment of error, appellant asserts that the trial court eri-ed

by not rernandirtg the case to arbitration for a determination of the exact amount oP hack.

pav, benefits, costs, experr.ses and attoriieys' fees to which lie is entitled: Appellant

asserts tliat a remarid to arbitration is recftiire.d because the trial court's judgzzient entzy

does not quantify the aNvard ohdarriage;s. We note, however; that thearhitrators clearly

stayed silent on the issue of exact arr3ounts t,) bc awarded appellant, leaving that

deterzizination for the trial cour-t. Likewise, this court finds that the trial court is best

sitdaated to resolve this issue and, acct?rtlin^;iv, this matter is remanded to that court fi^r

further frearitlg, on "back pay and nther benefits he enjoyed under the 2007 Atnended

Restated Employment Agreenie.w as if'the eniplovtnent relationship had not been

severecl" as well as "any reasoriabJe costs. expLzises and attot-rycy's fees incurred by hizti *

^*>' tE7 wllicli he is entitled purstzant tc> the trial court's order_ Accordingly, appellant's

second assignment of'zrror is not kvell-taken as to his argument that this txiatter should be

rern.atided to arbitration for resolution of the arnou ►zts awarded.

{fi 17} In support of its cross-app:al; appellee asserts that the arbitration awar-d .

conflieted tivith the express and unatnbiguotis terms of the etnployment agreement. Once

the parties havL autttorifed aai arbitrator to give meanitig to the language ofati agreesiietit,

7.
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a court sliou(d not reject aa award on the oround that the arbitrators rnisrea.d the contract,

StOW Firefiglziers v. C i^; ofStoif,, 193 Ohio App,3d 148, 2011 -0hio- 1559, 951 I^7,E.2d

152 (9t}1 Dist.) Appel leesu-p-gests tl3at the trial tourt sbould }iave vacated the award on

that basis. "Corntracting parties who agree to submit disputes to an arbitrator for final

clecisioZ have c}tosen to bvpass t.lze riorrr?.al l:tigation process. If parties cannot rz;ly on the

arbitrator's de:cisivn (if a court may overrule that decision because it perc_eivLs factiral or

Icgal.error in the ciecision); the parties have lost the beriefit ^.^#`ttreir bargairz." Id, at 24,

cltlrig Autozrrated Trackis2g :Sys•. Ine. v. Great f4m. Ins. C..'a.; 130 Ohio App.3d 23 8, 243,

719 N.E.2d 1036 (9th Dist.1998).

$^ 181 Rased ozZ the foregoirlg, oppc.jlLc's cross-assigratrtent of error is not well-

taken.

^g[ 19) Ual corsideratior2  ^vhereof, thejucigpiient ofthe Erie County Court of

+Coi7lrnon Pleas is reversed as to its tnodification of the arbitrators' award r<,instatitig,

Welian2.s fn3ployment, and affizined as to its orcier regarding rtppclla:nt's back pay and

other benefits, reasonable costs, expenses and attorney fees. This znattcr is re.rtandecito

the trial coLirt for f.uilhtr proceedings consistent tivith this de-c.ision. Costs of tlli, appeal

are assessed to appellee pursuant to App,R, 24.

Judgmetit reversed in part
azid aftirmeci in part.

8.

A-12



Cedar Fair, LP. v.
Falfsis
C.A. No. r- l 2-(11 S

Arlene SLn&^r. P.J-

T1rcinra s J. () so lv ik1J.

Ste^^i^en A. ^'a^^^rcjuuh= -
CONCUR.

Ji xDC r-

^^^^^^
--

RUUCi;

9.

,ts deeision is subiect to furtherMiting by ttie Supreme Court of
C3}iio's 12c,porter of Decisions. I'arties interested in viewing the final reported

versi«rt are advised to visit the Uh io Suprerne Court's web s;te at:
lhttp:f/wc.vw.sconet,state.oh us;rod,'newpdfl?source=6.- - - ---------------------- - -------------------------------------------------
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YN TD11 Cr'f3?1!tilrlO-NI^'Y EAS G'CST_l.T2T O.FF.Tc3E C()T)N'.f C)r1`€U
V.,-_ •:;, ^" •

, . . J

Ccjai-Fair, L.P.

vs

'acob Falfas

Plaintiff

D(:fEnd'atlt

Case No. 2011-C'V'-0--, 17

Judge R.og^r E,..Bir ette

JUDGMENT t.'V Ti2 Y

Diis inat-Cer is befo:`ethis Cnurti c"n cross-:rnoticins relaiive to a.-Ti Arbitratio,. ,4vvard

^ t^t4r

r.k

CL^-

to i.ar•c i:lia.t poz-6on of the Af-hiu-at;c*n Award Orclerin? Jacob }-a.ias (`:Defetidaitt") r°;nsta±cd ^s C tiiei {Jperatir,g Officer

("COO") 1'acate^d, modified or eorre;c`ed. Detend-aCZt; itz bmn se:t,}tis to l-iave the Arbitration Ativard conli_rr,ct':.

This C:ourt lzas care,tizlly considered ^'eciar F'rir's^"2o?ion Tr, Vcrccde t?r?^Sodtfy%(urrer!.nrbitrcr:icrr,'sivm•d ,t,tion

to r'ucrzic") (flIe.d on or about May 20), 20111 Jack Faj^a;s' f?riF;r`Ir Crppositl;;r To CeJar }'r.zir ;s hluti,m 1^ ucatE Or

ModifvfCo>rect AYbitratioi:.Awc.^;^d,4^icllrz Suppnrt0f.hzck Falf rs'Appliccnlorr 1'o Cfinj;rm rbifratiJrt; z ard (" 1sr ticrr

to 'o1't1^;rrt") (fi<ed oD o r u+.bout.lttl]e ](?, 201]}; CGrIrr.F'air's kpplf Brieffi 5'rrponrl CN ;:forior. To lrrcc!e <h

i^nd>fyi'r:crfreci &waru+,In) r3riejln 01-^,oositinn To Jaca(i Fcz filz, '111-^plrcczncrr to C61rfrnZ ,-7v,'ard (filed on or alx?it 7i r[e>

24, 201 I); the rar^rd .u]eludinc;, but z7ot Iii;i•ted to, the }3rnpis7yinent Aorcenr T:t, and applicablc law•

This Court ]CY-tvDS arzd

Jacob ".3"ack t alfas (`Defer d E1t"} was a lona 1 me e,r,pit,,vee of CerIa, ki^r, I P( F'i< ), t:a^rir^g wo[}^^,e;l his
u ay ip P}ait,t,i,'s corporat€ Ia^^_der to Lfuer`'C^I?ex^_t:ng C^^ce ( C(3(^) tye; n:€ant w« oiuployed p;i. uant to a
2007 AmeFided and Reut,ited Ets]]iloymei]t A.greemenr .r,iployme; [i s'1.greerrieri:' f;

2 J'ht 1;inp€czyrneni Arreement was ef;ective TuJy 20, 200 1 a3id rart for a period vd ,L Pvsivemi^er 3i), 2009, wit}t an
automatic renctvaI Fo- tbre- (3) yeai's, co:rnnencingDct ru,bor r 2009 aad cn ^-vc.ry+,Iirr;e (3)"year arni versaryof
I):x:ember 1., 2(';01, unless one of tt;e parties provided ad.varic e writ^en uotii;c of .iuen't to ter• ^;i^ate';

3- On or aho?it?une 10, 2010, a,I[er a very shorE tel.epl-fone corfference wit1i Rac1t,%7c' K,ic?ze>, Pt .auit-^E] . C'i?ief
EXecllrivE7 01'5,cr, F)F;Zf.ndHr}t's eIi]rjC3Y7nL'r)t with PlatRtiJ'i cE:asi'd. '3'}7c.ilar£:.',s had C{Ifft,rlfl^,, pt.s t(ii?:s Qn t17e
Cifectt>f that t.°.lC.p1;1oIlL' cUil\'LI'5£?tfnzl ilTid sii]JseCiL'eilt (?Vei.tS, Plaintiff tofo{ tliC t)Us(s;i:•fi r)€`fe]?damtivi'iflt',
Dtienclart dee.n]ed be was tc;rn?ir3atcd;

4. '}.'Ife :€:zrtpfoym:;i,€ Ag,ef,rr.eiit h^is a mandatory, ;inaI a.nd i]izic3ing,^xbit ?t:on prcwisioil. The Arbitration was ir tst,

c()IIdltctcd by apanE] of tT1I(;e ^.{ ) 8ri)ItratC)Ts iP. c'I.ci;Qi-CIJSScC,I'fItll ille ALU.r7Cait r'^f"€ili(nt3i)I] I^ssDeiatlo>l i^li^S

5. P:?rsuant to th; Arbitration l?rUvisicln, ttie parties did afrbitrate thes dispute. On Hebruary 28, 2031, i:j a2-1

de.cision, tlte Arbitration :'^.ne2 ("tlztsifrr tors") issuec3 its awa?-d S:ir_ctizze tl:at I3efc;L?dam ",uas tonni;]ated Eor reasorrs
other itt i r, c;ruse" a?ieI "Jle facts fai< to estaiilis€} resignation.." lr[ tiddition, 1:,`r.; Arbitrators found "chr t e^ iit^ ^Ie
I-elit;f was nee }ed to restare the pa._rtie,s to tlle po sit-ior,., tlzey beici rz•i4r to the breach oi t1]e F,mliloytzif;r,t

Al;reernent by the Ertip1c>ye?", purther, thcy c]trer,^ed that BEserdant Le reu?>t3ted ta 1]is forrner position Vvith bac,l<
pay and rither3aertefitsDefeLdariteajoycd under tbe EmhIoyrnent Agrez?nent: Iu ^.dditio>2 tlre ^r,xtiirators
awaritc;ci Defe-riueiztt tus reasonable costs, expea,ses an(i a.ttortrey fe.,,, per tfte• Einploy]ner_t Agreemti1t.

6. l'3aint.rff'j:i?ed ttu.s action to vac,afe, niodify or correct the A^rbitratiosi Award. I3e:enda }t f£leci a separatE actiori
{-Bcie Cc>. Common Pleas Case No: 2011 CV 0218) to c.>.ri rrm the Arbitration Award. 711is Court corzsolidate,d tlxe
two µctic>zis a-id they proceed in t}zis case (Erie Co_ Comrz.c)a Pleas C:aseIN'o.20i; CV 0217);

l'1}:s h,pc of continuing contract #`or successzta trt7r_s; tern?:raal;le through advance notce befoze tlze sr:iec,eecii.no> begin.s is
ixeclucD#:Iyreferrc;c! to as an "Evergre:n .`.:ontz•act.''

z , ofhe part^e.s have deferr.;d r-soiuuon of;.lae auzou^it ot attorxioy fees wl.ile E^e ur:rle,r3ying dispute proceeds,
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7. In Plai,-itif:f, s Mor>on 7,0 T creare' tb ;i c(nt:;nci that th: ,^;rb ±saiors ":excccrie-l rliair ;afhoritr" by audinst
remstat:emen:: "17his argurnerit'ias two (2) ci;n:ponents_ ':) the award conflicted I'vitiz tiae express and

unar•nhig.uous terms, and 2) 11-ie award was beyond -tfre scopc of their aat]-zority iz S:;c.*.io,a 19(c). Plaintilf's ^zrher
coriterttion is tbat the award violates Public #-'oi;cy;

8. T`his Court will addres5 fr dividua.li.J all af the,se issir.,. I-iowever, the analysis r>cesssrily begins with a
ciisLuss:orr oftze role of thzs Cocirt rzzid the iegal stalldiuds which appl;in revrc .uin.g rui .A.rb:.ratxonEiwarl;

'lrl^ii,;t tiols::n^Ger.^er^1 azzd a 1ZeviewingC:ourt's Rc,le"

9. r^trbitratzon is stson^ly encoz,zraged by t^hir a.n.d Federa.l Oousts to settle disprites. Keim v.^'elrn (3993), 68 Ohin
St_ .,d 26, 27; Af3f^,.f ^rrrmc, Inc. v: Wbod.(199$), 81. Ol1io St. 3d 49$ 500; Southland C orli. v. t.ratr,'?g ( 1 9 44), }6 5
u.S. l, iQ, 104 S, ( 852, 858, 79 L. Ed 2d 1, 12. ]idicial review of arbitTation awards is liniited in order to
encourage pz rt-ies to reso)ve dispute ; through F1F bitraaioii. ,.F^".elm .supra;at 27; piaiia t-. 1-"rwer;zal Crdcr nf3'olice
2G`09-Ollio l^i9l ,1; 16, 1.fi5 Ohio .^.pp. 3d =!36. 1:'[iis is long staiid=ng Ol1io l,ubi:z: pt3licy. Sec E.g., SDrirr^fie?d u
7zi^1'll:er (I8235), 42 Ohic7  St. 543, 546 ("Arfzi+tration is iavoret{.") Arbitretion av^ ids rz'tedlz;s.s and t;xper,sive

lltlration. It ".prCJVIdc:s pP.rt7CS 1L'itl-l arelatlv>;lV ,^pc;Cdy iI]d inexpensive Anetll.:d of C.i?^T^li^,1I° so7.lStfoil ?11d;24S r^;e
add tic^:-ial advantage of ut,burrienint; cz-ou-dedfcocurt dockets." rL,(rizoning f'.y. 13e.'. qi AfiPDD v. r'vf,aho.r, <K
7r^zir^rble h2enZxltyf.etardec^ Fdn: Assn. (1986), 2-2 Ohio St. 3d90, 83. Ttial c.ourtJ ;r;ust be c-irezul ixot to c:cceed
the scope ox their reVreW, ie5# "[a^r6r.x<zf.ior.,, whit:n is intenderi to avoid liT••!8atioli, rr:;tead rneretr hecoine a^.

.syt41.CTA Oe„ jLnii'i"vu sity th1Bl coTJits' offUi1Il.(., tht )oS7T1g ]:'tii"V c(?tpi)JetC and rForDUSd . 7LOV.) I[rL]EVJ.' D }irCi17 v.
hlrerncrtl:,tssn. t^fFzr ^ah.'Pr, Loc;rrNo: 136 2t?U7-E)f^io-3_337,?^ 13 quotiz?^ ldorar rf heel Co>^p: v. tit,odi^ca>-
2'ir-e & 1?ubber ( 1994), 98 Ohic App 3d 45, 52. This would frustrate the puFPo;e and eztent r>f Ar5itration.
J°tzerefore, t31e scope o: a`7'rial Gourt's re<<ieW is strictly Iitnited;

111, Arbitration is a Cr(:ltiire t)tprivate GDiltraCi.S. WlIer0 sophisticated pariies enter into an arrP." IE'.T]o I'i tE"t3.'lsaCt:Zrar! to
11av- dlsliuie heiwean thein determined by r1.t-bitration, iz otder to vralueand honor freeddril of contract,
reri wui- courts must 17e deferential to tlre inechanisrrr pare csfreely and voluntarilv cnose By agrk^eiirS to
A.rbitiz*ion; the p3riies implicitly agree to resolve their dispLtcs and be boztrad by mistakes £)}c; arbitrator, ;nal e
z.vkile ceriwing auttheir dtT:ies;.

11, As• suc.cinctly stated in ln 77xa.ttlatti:r- of.7efferstrrr Ct}, S:F:er^f, (7` Dist_) 2009 n'r:ir -f75g at 60:

"Tbis CoxrtrnaY uoe izecessarily auee -witk tbe arbitrator's decision to n:or3ifyf Scott's terininatson.
Flowever 1:11at is izot tlie ^tizndard that we anust <ippiy. [A]s long as the arbitratcl: is even artrua.t;;y
Construin^- or applying Yhe contract and acting wirhin the scope of bis authority tjlat acouz#;s
i.onvi-ICed h,;, .,omnnitted serious error does not suffice to overfurn his dcw ion ' Unired Fcipenuorks
Intl. Urrion, A.FL^-C:7C'v Micco; Inr. (3 987) 4 84 US 29, H. Hcre, £AIe arbit :tic;r a ted w; lliL far_ scope
Of kais zruilioi-rh- and dic?not exceed his powet'...Consequently, tlletrial c,aurt sl Ouid not have v<,cated
7'he, arf3itratt,r ;,zwstrd evez, thougil it di>a;reed with the arbir'ator's d rNir,ii."

l?_: Orfce Iirbztration has corrpletec?; a trial cour[ ;^as no juris:iiction except to co;If m, iac^te s>>c,c3 f:>: enforce the

award ptu-suant to statute. Iu general, several key prLncip3es linlit cUzzTtrcvi ur. Coirzfis ase to strive to n.phold azz
Arbitration Award wheneve.r passible tc> do sc?. Hillsboro u.I'rcrte,'ntal Chcr'erof r'r;?fce (19:9E;), 52 Ohio St. 3d
174, 1 78; tVI`iTholliT!£? Ctj7. t^C.^. 1^^10.^ Y. ^!FIIt)PZLPi- ^.2^%. ^W F£Z',?2.f,FSs7. ^] 9^66}, 22 i^l3;C) Si_ 3d 90, 84 (COlli't3
1.w7ll I12alCt; every reasonable lndUlgei)ce t0 avoid d2sttP3'bjS1g an 83'}11t2-atl()Tl awaCd.") There is apFeSu^",Ap':7.pn of
va-lid?tV f)f1`iTbltratJ.ori Aixl.ards. PiqZlGtstlpra ^.t. *d' 17 _ 'l'he'tf}al cClllrt Stlajr I](3t coitslder the ',7.1E:r3isor sllbstalitlf+e

aspeCts.IG' '.€btlt is, the. tZIal i.oi7lt 111Iut not rev1..w whc.tb:ei'tEl?3 carbIt-ators r7ade {'aCtilal or legal Y.rr(lrs. "Becallse

dze parties contracted to have disputes settled by an arbiizator chosen by them ra;ner tltiin by a iud{ e; it is t}ie
arbitrator's view of t1 ° facts and tbe mera:ninc; of the coniraot tliat tixey have agreed to accept. Courts tnus do ncit
sit to laeax claitns ef fact,,zal or Iegai erroi- by an ¢rbitrator as an iippellate c.ourt dctes revie-wixil; decasions of lo-vv,er
courts. ')'o re5olve ^ispuies abdut trie apl^Iication of a ji olIective i^ar^a ning] agiec^; ut; tu^ arbi^ 3ior naus# f nd
facts azici a couri: may not reject tliose airidings simply because it disagrees with tliezzz. The salne is true n€'the
arhifrator-s interpretation of the contract." South-Zvest Ohio Regioncrl 7rcnzsit -4zztl:. (SO1ZIi2) v. Arnrrlgrt.rrrated
1'ratzsil Union, Local 627 (2001), 91 Oliio St. 3d 108, 110, qtioting tinzted Fapes-,vorker•s 1'nte7-i3at7_ Ziniore, ^-
C'JC? v. Misea, Inc. (1987), 484 U.S. 29, 37-38, 108 S. Ct. 364, 98 L. Ed. 2d 286;

3 In reality its a motion tb modify.
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1-} :"Pi -.se PIi.ue.ip]es of taw; r.mke -er, 1-3o not c^n<< letel5• izzsulate a>_ arbitrator's a';>ra_d from modAfic;itiurz or vacati "ir
by a reviewing court. As the Saapre:+ne C.out of the United States said: ' ao arbitTator is aonfsiled to intc.rprctt;tion
anti a} fsI ation of ti,A calle t:ve tlargai.ni;zg ^grceT,ent; hc does n.o* sit to dispcr.e,e his owrr bratid of;jus ;iee"'.
G'l. n k fio Sherff Ge;je Kelley v. P'GP (2°a Dzst), No. 94-CA- 53, i 99; Ohio App. I.EXIS 5`,8 uitin, Jniled ,Steel
Workers afXmei•icu v. Enterpr-ise 'flrheel & C`qr Corp (7950) "36:f ( 3.S, 593;

14 "[fln reviewing i3ii arbitrator's award, the court mLlst CiISYC[gdIls'i betWeelr flP a7'hiiratoi a act i1] EXCPSS of j-13s

poWerS aI2d aile.rl-<)r merely in t11e LV3V Lhe arb1t:rator 2XccEfteL his lloly,+erS. F}1G toR71L" is ; otti:ds t0 vacatC, t};e
i^er is nnt." Piquast pra at'; I 8; ^

15, The g.-oiuids upon which a tria1 court ruay vacuf.e orrnodi)fy aixAr-bitiation Award are narrow an:ri R.C.
§2? i 1.i:Q sats ioi Li t} e statnt^c} ^roerrrds ior rleii7n so. Tlie only arguable basis here is RC ;2711.1() (3)), ivdrich
autl;orizes disturbing an Arbitratir>n award if "tha arbitrators exceedecl their powers, or so ilJt;>erfectIy execated
thena tl:ata mutual, fi.,̂ ial, aztd z3ehrritz award upoa the subjeot rnatter submitted was not made.=" If a comznon
pleas conrt finds that the arbitraors `exceede(i -the po wcrs' ^oni'erred upon them by ti)e arbit-rritiCn agree:nr.ent, t13e
awa:rd may be vacateu c>r modifiod;

16 . 'ikre essett#I 1f i!rction of p uagaph (lJ) is to orlstue h rt fhe pa f;es get what fY.ey ^^gd^,e,d for by I:eepina s:ae
arbrtl ation urithin tlre bounds of the ;3uthot-ity tP_Vy gav„ ?Iiirs." I'iqtscr supra at T, l t..Stort, Fi:reJigj2te3-s ?ajffLocal
1662 i. City of _}rcztr (9"` Dist.} 2011 -Oh;a i559 at 157. `]'l;a aothority conferr ii coin:;, f rom "is (;nri re d u; an3
raoted :rr the ssbitratinzZ a_r;reen:er,t."Icl

1 7. The Izial ^courf's inquiry into whether the arbiirator5 c;xceC' (!eci tirc ir po"xsers is a o;irtiited. i3cr: Of a,rc: i
,Fin.rllcry Cfry 4,c•h.r,oll)fst. f361. oi L'dn. v. 1'indlay EWn.Arsn. (1990), 49 Ohio St. 3d 129 vi€:ilru;; ,r'fquci supra at
22;

18. ft.C. §2 i 11.I4; ,I>) is n<>t viofatud if the arbitration a.^,ar 3`draw , ;ts esserice f-orn' tlie ui,'e.::ivP harcain in;
ai;rreernent.an<, is r::>t rirtlasvl-W, asbitrary or capricious_ Fcirdtcry supra, syllabus; SOKI'.^4 st::nra at I10, ij-iilsPioro
si.tpra at 176 (,ieneral,ly, ii t}ze arbitrmtion award is bascd on ihe lazihuag e and rec}uirerlten s of flie agree>i;aent, tkae
artritrators f:ave ?tot ea.ceeded iheir powers. :V'ra17;7)tip. IStI Druatees v. F(7P, Ohir, Labor C:osn'cil, -bfc:(] 998):
81 OIIio St, 3d 269, 2 7 3 ;

19. An. Arbitratot:-'s Atui•^rd eieaws its essence froru an agreci;zeiz+ when ( i) i:ire avrard does not conf;rct tvi`h th:, expres°a
terrrzs aftlre agreement anrl (2) the award has z'ati6iia3 suppait or can be rrrti=onaliy derived fron: the terms ui ti:e
aga'eenient. Ohio OffieP of Cellecrive Bargaining v. /^Jiio Civil E1nps.1l.rsn., L•dcal 11,.1^;SC^^, .!t^'.Z. -- CTQ
(I991 :79 nllio St, M 177, syllai>us; .t{'iinr.I7cn,% silpra at 131 Miami City &hc;o! bC)}s v. lfix;r-sfiz rg :fer_cher•s
Assoc. (2°a 1?tst.)'^01t1-nluo-4"1'S9 at 16-17, %:owe r.Osrer^,';^rnb's trkaDslc'?- Constrrration (9`L 1?ist.) 2006-C7f1io_
a927 at 7.

1^11^ ^^^Ic^^nzen+__ __A ^reernent"

20. With thesestaJndardsa^.d principals in mind, tb.is Cottrt U ygs to the Employment Agi°eenaenr itsc;h;

21. 'fkieEmployinent Ag^:eenrent includes sevez•a1 provisions refev;?ntto the substant3ve dispute. Spc if:eally,

Secticin 7 is entirled "'1'erzpination by C:edar Fair C1L'ier 1`han for (:a.tlse." It f,r ovides, in re3evznt part:

(a) It o+1ier t,zan ntirsuarxt to Section ;{} or Section ? 2' beraof, ( ed<ir Fair. ,h:ul iernli :ated Execeiiive's
employrnent..., t11e.ri, st:bject to Sectiozts 7(b); i(c) iAnc3 7(d):

(1) Execut%ve's Base Salary shall be ccrirFir•ued for either one (1) year or the remaiaing

F_,tnp?oy.rlent 'I'erm, whichever period of tic:te is tonoger, payable ir acc:orclaiice titith Ccdar
Firir'stlzcn effective payrol} pmciices, aad

`:i^Teither Secton 10 (Temi£iation for Cnuse) or Section 12 (Chaztge ir CoatruI) appiy here.
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(2) 7:xecutivc shali cnntirtt:e to rec.ar,'e Uredicri; and ciental insuraiice c,>ve-agu duri7lg st l? b<i,;e
Sata.,° cr^nti tuatias3 pcrioct...

All other E>en::fzts proVide8 by C',edar Fait sha11 end as o# the .tast day of F Ye4t i yF;' _etivic en;plt_yn, r t. :

22, In eff'ect, Section 7 provides for dan age.s if terrnir,ation v^as "for other tha.n cause". Hence, if i}-,at tlre on?v
relavart language (rk.. Section 7), urrs C:otu Vs tasic vvouli`; be casy, Urader't,

'tis provisio:;, a terrrAination without
jttst Cacase (waich the Ariyitrators fotuid.) would resnlt in a ^,_mpensatory award ofDerPi da;3a:'< taase.salam for th?

tongerperiod csftime ori tire tenainixg ierzzt ofegipli^^ytnent{i.e. from Tune 11, 20I0 e)t;? December 1; 2012) f)!us
con"t?,F:rJataoll of Ir1c;C^.;ca.l and t^etlt.a€ iPStlr,[S.ce cnver:sge. ^^QV ♦ ^^er, th8.t i:, not the casts. i^ler- is 3rlflt^ler pri)vis?ol)
in the Ezuii7oyzne nt AgreeinE.at that eY.ist eOncer:aing p,rbiirat;on and t•t)e authority to award reiief;

23. Section 19 of tlie Employment Ag3-eemeni tvhich is entit€ed "Arbitration". That pa,-agraph irrcludes prm isicm
ivhicb appears to be in contrast to Sectior, 7. Specrsic,lf_y, sarbparagrapti (r,) ,ta.tcs:

`I'l3a arbiL3tion par3el shall have a.trthoriti lo :waud ar,y rentedy or relief t?iat at?C3hirr t>r fi°deral ; ourt in
Ci} ao could gr?nt in cozrFc.nr.iiy wir:li app;icab? , lew an t`r:•e basis of the claisns dciua;l;^ r,la(l.e in tpe
ai"nitrafron.

24, L-t ,ookinta at the Etrtployrrtez;t Ageement, the eritic,ai ciucs?ic•;r therr, s N^l:e.tller'the Arcitra+_©r:> exc eded tticu
authority by C3rde:wi:tig Defendant res-;sta.ted;

25. I'laa tiff itra e;s Liiree argr;rrr,; t s i:; s^apport of its A.^vtiz ;!o }`ai ate; i) the tl,.vard Conflicts Sv;::h tlte Exnre;s and
T_Tn:iYz:biguons'I'ernis of the Agxeeanent; 2) t,";sAv.thrd is i;eyUnd the Scope ofAuthorit, oi 5ection 9(c) arrcl3)
t1zeAwardvioIates prjt7lic pcyh^;y; ^

"Th ^? v; arn Conflicts with t11e E;x^ress anci titatnbit^t;ous "Irnn„ ui ute .AQreerr;e;it"

2 6. L3nderti t axgument, Pfaixi argue that thc, A2}yc't.ra ors c cc cied ta.ei= a.2cf,itority by Ordcring r<tn5t2tcm nt
under Section 19rej instead ofawardin ;da?r,a;zs viQ Swat;orl7. ^^,r general, they assert Sectiora ^7rs srYciiic, a-S
cnrnFareci tc Section 19 (c), as to what award can be giverc ,knen a tertni;r4aon occuis as it did witr Deteaidarrt
(i.e. 'termination other thn;: ;for cause 1;ection 7 is ^he expressedarrd unambiguous tprrns of i.be .i:ry.plo}me,nt
AgTeeineut, and tlt.ereforethe only au,arcl ava;3abic is the darnaees a,.,rar-d -- not retrrstate,zter.t:

27. As previously noted, tt,z p.mpIoyr.nent Ai^eemerrtis not clear an,'€ unittlrbi ;uorzs. Sectinr. 7 eOcrd reasonably be
irrte;rpreted to eotzflic,t wzth Section :ft (c). While Sec;tioa 7 sets forth t-etnedies f'or tercnirratit>n bwses3 c rz `otts r
than for car3sf," (which fha At.Litxators held), Section 19 (c) is an "cmnibu5 provision". EyJ7:ic,l;, argusL.ly €:r o^ ides
br{>ad€;r rer.ne iies thar, the more ntcrrow remedy called for i, Sec{.ion 7;

28. ltlitere disputes arise fronz aznbiguous prcrvision:s in a contiact, vrlrFcii is submitted fo.r. A=.-l>yation, deference i,
g•iventothe decision of the_Ashittation. supra Hiilsbrjro v. a-rateinal Order of ^'olrce at Ii7. ^re^• Pcrr ol.cl T^eri^c)sr
v: t1^1 srrraea (91b ?ist:,) 2047--0}3:a-3300 . Fur`.zter, said `wbere the provisions oti ttre writtert agreeirzf;nt are
susceptible of more atarl one-reasonable interpretation.and t€re. parties have ageecl to Arbiilatinn, t;ie arh ,r ttcr?`'s
ixrterpretation oftire contract and zrot t.hat of the Trial Court govetns- HillslyoNr>, suprti at I77- 178- In tlTe tLfatter of
Jefjer,son Cty. ,Sher ^/'stipra at 54. Add.itiottaaly, a Trial Court r^ay ;iot reject an ax^iiLiator's i;:terprc?ati ^n of a
tontlact sinipiy becat.zse it di.sapees Witfr the intezpretaticn. Soi.rtlz;vest Ohio supra at ! iU. Thus, this Court rwil3
give proper deferettce to the ^-hrbitrators ducision ttiat Section 19 (c) affcn•cled remedies whicl, otherwise do r)'o
exist ttitder Section 7_ -

i 1 29. If t'lairstiff;vaz;ted it cleartlaa! Sectiotr 7 was Qae ozily rer?edics avaiiable rr "ot.hea- than for cause "tc:rit;zi;atl:)Ti, it
could've drtrft.d ttze Employment Q greeraxer., t dtff6rer,t1y. .instead, pursuaut to the wTit;;;n ErLpleyitxez;t
Agreement, the r-^i-bitrators fotind that Pjainfiff Izad agre ;d to give tlzem (tiie A:rbiE.i'ators) ar3riitro i nuthcrritv
tuicier,5eotiorz 19 (c). 5'nhis Cou.rt derars to their iriterpretadorr, e;xd flius the Arbf-fratozs decision c3id not exceecfed
its power5 by int,,rpreting Se^tiori 19 (c) as controlling (vers)s Section 7);

5"arit0orty to award zs y re^zedy or teiie< ihat su ph o cr federel co i t in Uhio coteld ^^smt in cunzarrrlf} vith appIi• atsJL 1a,y qn f#tA basis o1 ,e
ctaims u:hmtty made ui arbitration;"
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30. rli,^llrlL:1g liTL1EeJ.1^o t}1^3t tf?e flt'o?trCt..Oi'S s^go'•. It YkroT:g" 2cbOllt c:ontrak:t l1ltt;f^Fr..t'r.s^fUP, i:iw, it ls ihe A. 1'orCr'c:iTol's'

.. . i7ierPrtt8tic"3r1 o(th8 CvS7tTlict, and t:ot this Courts, which fa?veiY1S if1epa2 -LIGS. TIlt-,tr t1l'°)rprcta+io,'1 preva,js

regardless of •sx:hetherthat i?iterpretation is tlie iniost reasonable iuider ttie circuais:a<:c.cs. Ntyv Par crkci Yer;:.crz
snprae.t 11 ;

"^'11e tlcxard is be^nd t c,Sc.^^se ofAtlthatity_ofSectio r 19 cl'-

.3 i. Plaintifl'ssecotifl aro mer;t is that reinsttztecnezii: cou;c2 not be Ordered ptzrsuaintto Section I9 (c) be;^atlse iJbio
law does not 3uthoriza reinstaternent ofemplo v'ees. More speci? icali,v, t 3ainti#f art;ues tha[ it is well settlcd 0hio
law tttat "a cotart of'equity will not decree spEcific ,3et:fi;r€nance of a cor,tract ?cr perso.ial se '^ces." hdcrseita v.
1+r'atzonal Eronze & Aluniinurn Fauudry Co. (1953) 159 Ohio i;t. 306; 3t l; I'ort Clinto>; -Kcrilroud C'0 i. Cleae7c,r2d
cY. 7'olea'o Railroczd Cn_ (1862), 13 Ohio St. 5414, 552; 1'o;alnsend v. Ajzriocr't Univ. 2009-0Iazo-•2552, 'r;j i9;

32. De>ezdantcounters arg.ling that reinsta.te.ment is an availablere.rnedy. Wozr:ll ;>, hlultirress, f. c. (1999), 45 0hin
St. 3a241; Col7ani v Circrnr ati (1993), 87 0tita A.pp 3d 553 D^fendatrt also r at cc; t:n ni;lo tf! tthe diti}:
of a tai,unal in cases vvhere it ^s found therc 'tisas wrongful discl <rrluz is io inalce the irtj,.^,,d p^ ty w}:,,:;,, State e;,
rel. SYac7r V. Bal^tiia ivc l S:clt ;ol ^ist. 8d, vf Er:lrr. (200,5), 105 (.?:tio St. 3d 476, 48 i;

33. Fach side attempts to iiistinguish, de;r-ade or (:riticizc the cases cited by ti)e otIier. This Co;3; f iia, revi(-_.wzd each
case cited by both parties. Ad.ditioaally, -tliis Cour: has tlari<s its `own independent rzse ^r ch' o` this issue.
Specifically, ti^hether reulsia:ternetlt is an avn ]c.bie reTileciy, ^given the r-.rbitratois' mutizoritti' pursuant to Section 19
(C) ox il)c E;t7aplGyr[*.erzt Agret;;x,cnt;

34. As [JreVlofISIC/ stated, to deter22t:?C if t:le.f^rb2tra^ors e^.CeeClef; tl2eir j)o^r,,Gr !il granting tl,LalV4r(t, t?}rS (;pL1I'i Zl;.l_!St
f3rst de:t'er:'1111C ih'ric'thGr t:17eAr bli7ators al*1arCi "draws its esSC?3Ge f7orri ti?eEII1p1oyT([e}'![ AgeArnei1i:''.

Accordingly, there rT2uSt b(: a ratioTlalrleXus 1?F;tGICe7? the Employment Af'l.Seer7_e51t and ttte:ivx'ard, aitdthe at?l:3L"LI
caPi7otbe^3r1>ltrary, cal:rlc.ioLls or t1:,lla}'^^^I. ^1]t; l^rbFtrtitorsaward de^arfs f3'oCL ^tr^'ie C;sseRCe oi i^Re ^')I.I)I)1cJ.yi7l^:rf t
A^-reerIle7lt V}2eY1 IIcoi2fhcts tiVitll the el,^7I:eS3 fl. tC'1'n'Is()f it aCdw'or is V71thCltit rational sUF1port or cannot h:;

ratior!?.lly deZlv-.d ilOrll the 1:r:rr1]s o: ii. Ftr}B.Ily 21thC)11s11 t:iTe Arb7fr3tCSr5 B:lay " i;orl3tl11e.ai]lbi^ ,-tiousterizs, tr1._ey 3re
trot allowed to disregard or itiodity ihs.p!ai:z u,rzbiguous ;oro,^isio;^s of it. Finally, in ord 1• to Llae
f^.rnitAator aV,•a.rd; thoir cecisic:n rraust ify it: t`ie xace oi ctearly establisiierl Ieg:ll;;rc^ceu ,,t. F ir:her, the

F1.rhitrators povZ'e.r..s are ?iinited ilv the Ernployir7erx Agreement. Sti sutrz this is what the pa ties bar yainen f;: -wl3en

i>ursuir:LgAr'aitration. Crty ofl'Urisrno•r.uh^. 1`70)',SeiotoLvdhe 33(4`'Dist.)2006-0hio-4.387at :8-- 19, Lowe
supra at 7, f3erntett v. S'u7rr7yu^oo^ ^rind Develapmert (r}iz' I)ist.) 2007-0hio-21.54 at 11, rt sseu igiion o^ Clevelr,rrul
Fir2l"ibhter,s N'93 v. Crtyn{(=:'lefeland (8°i Dist) 2004-C31sio-36{18 ai f J., rrutvFiiefig%zter;s• suprI 7 z 57:

; 5. The e:T-ressed te_rns ol'tJza ll:rbitrators authority, concernmg awards in 5ecrior. 19 (c), is:

"The a-t-bitlation pa?.ret shall h..v:- <tzitEr:,ri-y t'o award any remedy or refiFf tllat az Ohio o; :cde; al

co1.i7-t rn Ohio CC?llli.I gSam: in COP_f.Q:%n.itj' u'Ftit applicable law oil tllc' IJl3StS (1f E:I? la:r1S a: t13a1i ,
r?aari„ irt tlze arbiti-at^on."

36. This Court lias already heid tlaai: it would not i;.itertere with tlie ArUitrators' firldixg tl;attlrey W.;re ernt>otvared to
grant more relief under Sectiorr 19 (c) tiiat3.-wa availab3e under Section 7. :f-iovve-ti,er, the e;xpressed 1aal,n t.ip in
the I;mplz?yrr,er=t Agreement undcr t`tat section lras to be caken in toto;

37. Section 19 (c) rea si-e:s that the awar d / zemedy ?tad to be v;;iat "an Ohio ol- federal c,t,,i iri 01ui^ couI l-EMMt art
ct,nio[mitv .^ itb_agnIicabl^ Itt^." "Ifiat is what tf e par!ies bargairizd for aizd nothut ; el;e i^te parCies di1 not
oargain for -ATuitrators tohave atrthorit,+ to award asiy r'ernedy at all. ^1ristc'i(1, thr;irbargaiiz corttai ned the
restrictive language that tLe Ai-bitrators' authority had to be Iimited to those that an Qnio ork4d:eral Court c.ould
grant isz coi:.forinity with applicable lativ. It was even more de.-rr.itive iS stating that it hR.cl to be an C?hio or Fc:3F:ra1
Cow-t `in Ol:io'. T1tat is the allowable rerraetiies that. the parties explicitlv bai-bzriFied for 't,a the Emp oyrr ent
p;reerrz:nt. T'herai'ore; to f:r.s i:;ion an award tktat: c:ontravezces tdis expressed resirictive iangaaGe wDu?d trStirp wh a€
tbe parLfs.5b2igi.1Ri:l`I xQT in t..tte1 I2'.plD}jil]a1'it1i.,F.^'re.°,i7I°ilt:;

38. 'I'he question then is `ac: ordinn to applicable law can an Ohio or Federal cozut in Ohio Ort;ei' reutstatement on a
personal services contract -- especially when 1.het;e is an adequata reme,dv isv way of damaacs rir.e availa? Ie:
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39 Witho.Ft rc;vi^;itil'Sg 811 uiecasesagii7:1, G3sB law d(:?r.o11st7?.tes that - 11171ess 5laEillt}:'lly iav'llla171e ' rCiII5t1tUI7ient is
no[ a rc rnedy foz a personai services c.ontrat. `"I'he ()hio Stzpten}e C;oiut n,r f;aid that•a r o rt of e:it,it v iiI ritit,
by means of Inarxdatortf injunctiozz, decree specifsc perfo,;nance of a labor contact exYStun.s betwccn an t,znplc>ye.r
and itsenaployees so as to rcq:uire the errlployer to cantinuea ly sz<cir erIploye,e in its sen ice o- to rehi r, .sti^:ah
en,playec If discharged". Further, «acourt of eqtiity will not dec.ree specifffie 13er-forrt it4>e of ac:ot?tract for
personal sii-vices". .Additionally,`ttlis i2tle is based Lpcn the fact u2attlre nx;scLief3ikeiy to result fioan ara

enforcedcotr?znuance of tEle relationship a-f'tc^r it has become ptrscitlally obno"(R=us to oalu t`rft)e P;n-ties is so g.reat
that tneiiit4re.sts o; scr ciety require tue relila•3y he denied," M'ase:ta srlpra at ;yllabus; Tawr;.5e:xd v. A,nt.^och supraai 19, Soloioi,-sky .,. .4ntioch Co?iege (2"' Dist).1`io, 863 19 75 Oliio A.f.}p_ 1..fiXtti 59517 Felch v. l'ir:r.llrzz; Colkebe
119 Ohio AFip. 357 , 358 - 3 61, Standen v. Sniith (9't' Dist.) 2002-D:nic-760 at 36-:37; a2d ,Podiesn±ck v, ,4irt5or-ne
Express, Ir2c. 627F. Supp. 1113 (Jan. 13, 1996) at 11 IS -1121;

40. fferel-l thwreis rzo statutol-y basis in wktich to rely on reinstaternent. Morcot^er; in Section7tlrere is rarr acl€qtlate
remedy available for darrza.ges. By vitttte of thhe Arbitrators'own language rhat it was basec3 on `equi:y' t}tat
De1endartt bz reinstated, they iniplicitiy corl:irin that no statutctry atrttloriiy: T'here decision to reinstate was based
on equity principles, which case law demonstrates is not an availatsle remeriy. tl,at a`an 013io t t*edcral cozut irt
Oti+o coi:id gralli. in e.onforrnity wiia applicable law', VJjie:h afs n. is t'le remedy(s) that the parties bargained f^or
in tie.,tion 19 (c) of tate EIttploymen+ AgTeelneat. Gonsequendy to ^,,-ant tixis atvardor remedy otien tanderecl n
priulciples - is to uridera;iale -whai the parties baxgairled for;

41 . i3ecaiis.. f.Tt: F^!%V!n ttlis arefi]s so long standing 2iId C)EHr, i?]L. AFtJlCratC%rs dGcibi•3i1 is P.oi a t71Bre 8.rfi}1' [.n T(1f

irite,,>retation or application Of ti.eiaW,- E}ut r2ther it ` Hes in +ha face of clear. ^.statalished icgnl
precedent'fle^rnet# supra at 1 1; Lci.ve st;pra at ?, NetvPa,- aica 3erizon at 11

42. 'I7^^e Ai^oitrators' tlecisian conflicts ti^iit1-, the express tenzis c` Lne S:inaloymcni A.ya ^::arr,ent, and :t is tI,>E c::' tionallv
supp:ottl nor rationally derived frotn the ternts c,t; the EmployrnAnt r'lgeernem. In effect, the Abir-:tors' C)rder of
ieinstatezztelztfails to be dravvii rrom Lhe essellce o=the FrraployMer.tAg,reeirtcnt. C°ai-Y of^to•,v supra at 106 -i6* 1;

43 pitlally; ai3rough the principles of lAVV ie&ardnt-, arbitraticll; .lirnit t?-r,is E otlrl`s review, they d,i no cuint 1pty
insul te tfte aw^d `orn modification or vacaj?ot3. 'fhe Arbit-rators were con_tined to interptetatiti.l and aphlle.a*ion
of the isrnploymen.t Agreerr>.ex[t theycould not dispense tFteir ovni hIan.d irfjus!i:;t;, whicli int;lttd4d the
rcir3st;?.ten?etrt. ("7arieC_;o. Ske)-iffsupraat 7t3-1^, Uit}^oj_I'ortsrnith slipra ar20,

14, Therefore, ftais <:ollrt finds that the Arbitrat.ors exceeded dTeil- authority wlaen tttey C7rdered reirlst =terner,t or th
l:Jefeitdattt pusst+.ant to Section 19 (c); '

"Tbe AwardViolates Public Pcilicy"

45. }'Iairltif:'s final argurr,ent is tltat ttie Arbitration A•T>az-d reinstati~tg .t^efelld ait shou;d be t^aca*ed on t7c gI ct.znds it:

violates public pol]cy. jll 8:ddIt1oIl to tlle bastsprovlded F:] .t7- C. §2 ( 1 1.1 ('; a Colli"[ FIIBy a1sGi. vacate ai3 Arb1c .`3C1.C7it

Award when it is con.frar!/ to thewell-Cl:;f•11]0:1 2:tld doIIl)nRni_ }Ilib-llCPollet' oT Oh.4t) or ti]B l)P.lEed Statcs.
soLrjTSvCSZ O/t'oslltr)ra at 1_12'y (,.eVClLi7tclBd. GfEL<Jf;. V. Ili.^ ,h'{itl' 1?J7IYBPTer & O5le)S LOc[71, 7^11 (1 ^9:1, 12:t? ^}I1iC}

App,3d 63, 69, However, thiS power IsIiflA`rt7Wly I1mItef1 Tkfld does not s0:I1Gt1(332}JFQflG,jLCf2C.flt21 PJMr i6 sBt as£df

ar1>ztratxon, awards, .Saw}r,vesi tUhio selpra at 112 tliioting Ivfisca sulira at 43. FurtY:ermore;the Public Po17cy "rntlst
be wel(.define3 fend d.o:ninalzt and is to be a5cs_,rtaiDed `by referenee to the laws ;azd legal precedents and Iiot -iAom
genera? considerations of supposed pci.blic interesta.' ^` Id

46. fn addition to the preVious disectssion of case law ret:aE3ng to ur7ietlles t`Ie Arbitrators exceeded tneir power, tb is
Court has reviLweu a wealth of ease lti-w and Ohio .statute:,;

32. UIi the ozte hand, tYte I2.evised Code is peppered with sta_utts specificul;:y autilorizind reinstateuient of elrapln5, es.
See e.g.R.C. g 124-3^.'7 (B) (reinstatement rights for laid off classifled public employees); R.C. §412190
(retnstateinc:nt :(oI- elnpl^yees 'ivrongCully t: tTnint:tet3 fclr maI;ing Wor:cer's Conipcnsa.tion claixn}; IZ.C. §4712 05

(6)> R.C. 4112.14 (I3); (di;ciuninatiau); R.C. §4I 13.52 (.f^)(reit;staternent tor eplplovFes wiie ruport violatioits of
fcderal, state or lo+:al law); R.C. §5103.02 (tl'iose absent f;^-om work- due to militan^ service) ; R.C. §4; 67.13
(employees retaliateci agauist for reportin,g, employee risk reductaorz); R.C. §4117.12 (}3) (3) (urtfair labor
practice); R-C:. § l 513.39;
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33. yet, on the ot ir:r h.r,d, case law }ias been lo tr stra;irl:ng and ^Ieaa hat -- abserit starotorv authc-i!y - itirr..tatarner[
is rlot a(rquit IbIE) rerneiiy foi- a pcrsorlal sel^^it>es cotrtract, tspc:vial.ly c^^h^.n a:^otiier re:x-eiiy in d.:ascs iS
avaTtable:

33. One a.rguizaert could ne m.acle that the enactment of siich s*atutes Lras needed oeca.se utliertv,nse t,^ere'd be no
Prntection zltl:n 11*3scrTapulous employnaent actitin..s. '1-11e:reft)re v nere t'ie le^sislaitire F a;«'t :tcted t^;eres no PEIr1i :
Policy prerluuing d.scharge. and in effect not requiring reirrstatenie:;t);

34. Hov, ever, a counter a^-gunaernt can be zraade that since the Ceneral A.ssembiy. has acted in so rrrany t:ircl+i.zsuinces
t:) azford reinstatc ment and yet has never,specif cally {^assed ]egi4lataon that E ereraily prccliaes reir.stat Lent,
thera is ae doniiu7ant, explicit, wetldefned Public Policy which precludes a Couit t,f iaw, or a) hrhi3rati0rl panei,
fi-oln Ordenn^ I eiastatet77.ent;

35. In insiances vyhe.re Aruitratriori Awaids were vacated otI this basis, the 1''uc?ic Policy was clear and by
reinstatelnert t'rtere'd be a eJ^,< rI^ioiation ot^tt:at ^.?oliey. See e.g, Firemen c^ Osters.r,^ica[, 701 supra
(reinstr:tean nt tlntlc^rmine,c3 "zero toleranr;e"polic)r of ille-ai dxug j 5e by tr'3nst;ortgtion cir.plc, er.,}; L '}, ni
!f'antor, v. Ri,sr 201 t3-C?hio-5292 (ze ^stai?rnent of police e{TJr.,er v l?o falsi>ked a Polic repori v iolatr;; Purlic
Poiicyl; Jonca vFrarikiir f z}. Sherfff ( i 990), 52 C?Qio :;i. :id 40 (r^,instaternent o f deptitv.slieriff'vyho ergaged in
off duty vigslzzteactSvIty ^courci bring c+zsrepitt o q riepa=r3).ent and viotFlites ?-'tlhiic, Pollcy) ca l rr o; Clc„elar:c^
x C levetrlnds r^oc: r^jl ghters 201 IOh:^ <2•E13 (not vioiat ue of Puhlic P015Cy to I einsiate pararrte^'tc s ^c,ased
of'sc•xuai contaet with, patients w}iich atbt+„atic;n panel iGurid flleaats not proven); RoughZ3rothers, l^ic, v, Biscjlel
201 I Oi?io-2(?f3.5 (;ejection of argun.ent sxrbitratior avva.rcl €,gainst:I'ul:: c;'Wicy£ f-c,ause it e1u:13 u; ]a`ess
competit:zon);1'iqura supra (reversed'?'riat C:ourt'S Findin^ thatreirastatejr?eht of pefice of;^cer ^.v[ih cb ^ i^red past
1<istory violated Public Policy vrhen tlie etnpIoyeE: d:d neilung vvroirg);

36. Based on thssfomPrehensive revie-^v, it is akparertt that tl;ere is legal prececlent cn botn sides of t!tis itsi^e, b<_ith
for and a^;^tinst reinstatement. Speei^ficaiiy_ s'Gtut;;.s and upses that tt)lciu';rc.t}uir ;etrstat^r:er:t e ircciall^ f het^

t^ e empl:3yee had heen f:errninatcd t^itho it caus,:. A(f)eit, in somc oi thc.se cases c*thi:>h r°qu:rad I einsiat...inecii: the
CBA co ?tained a reizt cterritlat pris^-ti5ion. Yet ori ttrc other sllethere is larg ,3nrl;ng , 3 se pr cedena that t,otcs
reut,siatement is riottt remedy for T_-rsonal s,.rvices eo,atracts r.,Peiial;y if thare is r,.n adequfl`,r, ua-;.aagE> remedy-
as there is lrt tfIC If?sta_nt casi;;

37. ihELE•forF, ti is S.F?Ui3.reZit that `by reil:rE°?2Ce. to the t9'^NS and 1CU'al ^}^ eCoC^eLktS ani: rl'Jif"fOrIl s;^'11erL: LQr{;;t{le.r^t70P5of^
supposedpublic itzterest.s', 'there is no clear, ^lcll-de?^ned and dominant Piibiic Policy e;fGlzio or tfte Lirite i
States' regat'din^ reinstat^ult^nt;

38: ?;.Uain, tl:i.s Coalfs `pov'er is narrOwly liiiriie:i' ,rnri clo(es not :san:>tiar. broad judicial to set aslde a 7>:tratie?a

awards.' If this CLi.1itNVCL'ldvaeatC the Award i77 this [?tsL11i;. case it N'oti)d ?Y'.i'3irP.. tf1iS CQlirS: fG} step beyond the

bounds of itsfl?3IGt!nrifj;31oI'e: Lst'a17l(slicd Ea1v; t1ii3.r:rllliP,E: Liilt; strong Pllb11C 1'ol1Cy (7C;i1SC.d. <.rt)fj:ratioll ii7ld a:s!]oZloi..

i'eed>x[] of coqtr3c(;. That is soSnCta1I7E; t.'ils COL?I"t is llot''Ndli ;g to do.

IT I4 T^i-UIRI;ZY.)1ZE C)RDERFE3), Al)JUtsGi{.T9 _A„ID )?ECI-2T;E7.J thrzt: based on ti1e ;o.egoinp, Plaintiii 'er.lcz

Frair's Nfotron To YacateOr"dod,fvlCorrEc? ^Irbitrri Fan Atvat-d (filed orz or a6outtvl,ay 20, 2011) is fiitAM°rIJ ias part

ailci Dfz,';WD in part. Ac.cordingly,

1) As to P;.alIltl:f);'s basis that 1l^e ASbItlatois exceed?ij thCtr I3Udiorlty in Oru?,ri?1g retl)BtLt;elI]Gflt 1)eCa;15P it

conflicts witil the express anc3 unan:biguouz tearens oi l^ue Employment Agrceiri.erlt it is D^',ir'W I).

2) As to Plaixatiff's basis thattlte Arbitratt>rs t;xcePded their authoriry zn OId n^t ;:ei1a5<acemF,^t becialse it
was beyorid tlac scop.: of their autror.it,' in Se c>tiarl 19(c) it is f;-kAl\7'1t.[).

3) As to Pairlt.if.:i Sb&,;is that he Arbitratc^rs C1r r, t># reirs*atcinLn t;^l :tes 1 ub!:ic; Polic•y'it is TsI;NrC.EI).
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i-1` IS'^ff^ ()v_I):fs'.€2EF) tl laf Jnclc ,ka;fbs' 13> iej,Z;; Di;.nositinn Tn ('e4u-r x^:rr's ?s"forion 'l; 1='ac?a1(' 0?.

?^^ac1^ICo:^recr^^rvittcrrior^A wc;t^d A ^? d In St^^nj^^^t t G)`JackFaifa, `_,4pnlicaticn 20 -enlirrn nrba^truizor fiu^crre' (fx1t^i ^n

crr :ibQ(lt June 1[); 2.f11 1}- in accordance wiih and c.ansi.stent with this Cot.rE's De:.ision /prder re,garc3i:lrg P]aintif-f` f_'edfrr

I air's Mc>tion To Vacate Or i`flodi^IlCorrecf Arbirrwir.•r. i#}vrn-d (;iled on oi'a:)ot:t -Nlay 20, 201I) as coet3ineri n:,>reiri - is

GRANTED in part and DENIED in pgrt-

IT IS MIt'I'TxER ORDERED tliat, the Art;1tiation .l'.ward dated Febalaty 2E, 2011 is VACrVo 1,1) ,-nd1or

TiT.<?D3FTED in favor tif Pfai?tiCf Ceda.r P'air L. P. and agai;is3' J:)efcric3ari. ,Tacob Falfas as to a,vat-d ot `'reinstatemeni of

r(is erxspIoy:nent".

IT IS FUt2.'T'H:t?R ORDERED fhat :Uefendant Jacob Falias sha.ll t-,c; a:varc':ad his back pay a.nr3 bf.her be fi:s i.

t',.^,^tJVcij t7T1(lE:1"^ k^le2.n.(^ 1:^iC?:BIIC^t'C^ <^Lit^ ^7 E%St2ltet^l=';C!7^)Ei3'^^S'^}r";711 ^siet;Tner!Z as if ?;3e G^xi^1IQ^'.+1e7"I-, rela1:SOTlshif'. 3).aij not °.:z'.cn

severed (pux-suant tc) Ar bitration Awardparagjaph 2).

IT xS FiRtTi3r:r2 C'„tD1;:^L^':D t11at Defe€:aant Jai;ob Falfas ^^tlali be a„a:3 ^d asly reason a'.il:; ctst„ expens".; and

atiorncy's feesince:red bt^ hinl in(ttit;i-stlant to Arbitrauon Aw^,xd F^aragra:plz 3).

1'I' IS FTiI2TffLf R ORFi)Is':tUE1) that Deii;ndant.lacob 1-<<l.ifas shall be aw::rrfetl ti;e. benefits ..;e; fol-tfl t_ncl^r ;ect:tc z^

7of th,- 2007 Amended and Restated rinf;^oyrnert. ^^eelsaeni:.

IZ'. ES €'URTTJV:R C}I-WEREI) that each party si.alt beartheir ci,^vn 'costs' of tnis .:ctian.

I'1='. IS SO OMURED.

°"i-he EFie County Clerk Of Courts is ORDERED
to ente:: this .€ucigmQnt Entry on its jaurna;s, and
shall serve upon aii parties not in riefauft for
tailure to appear Notice of this Judgment Entq
F-nd its date of entry upon the jeurrtal. Within 3
c3ays of journaJizing this Judgment Entry, the
Clerk shafl serve the parties. Civ. R. 58(B)& 5(8):'

Susan C. T-Iastings/Iosepb C. Weulste;n
Dennis i;. Mu:zay, Jr.; Denrlis E. Miirray; Sr.
P._icharu D. I'ar.zalwzliia..,r F. K=s; 3r.1 Jeseph B. Griolianol PrZatt}tew ',V. ?tiaKon
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i'RUVATE ARBI'T'RATION PROCEEDINGS

Jarnes J. MeMonagle, I'a ne1 Cktant•
David L . Be,eIirrian, Panel Niernber

J. Micliael Moei#elccstxe, Parae! Member

Ixt EtteMatter of Arbitration Retweezi:

CEDAR I'AIR, t,.I'. )
Employer )

)

)
.JAC()}3 "JACK" FA LFAS )

El7ipl oyee

FINDINGS A'1D AWARD

tiv'ACC'ORDAZvC;E witlt Section 19 ofthe apt5licableErnplo}iric;ni As;Teaement of
20tJ7 which autorxaatic_ifly ,-enetived for a period oI'ttiree years com,n^nciriE;1?eceniber 1,
2409, the 1111der.signe.cf arbitt-ator;s make the follc}wixig findings and award:

WIIETFAS, the undersigned arbitrators h1vecii.ilv entered upcin tfieir du.ties ari([
have he'ard the. proofs and allcgat.iacts of the parties, and

Vv'HE;I T' 1S, Eiuployer claims that 1:nnploye€: voltintarily r-c:stF;neci his pc>sitiela as
Chief Operations C1f'fTcerof the Emp}oyer, aiid

WHEREAS, f"LnLloyee clainls that Ii.e. did not resicn, ric rwas 1}U tt:rtn^zateci in
accordance with thetertz?.s of the agrc.e.ment, aa.ic3 further claims tFiattPzc^, Employer
breached tEte co7venant of good faith aild fair dealir.g i)11plieit intheErnploy'z-nerat
Agreetnen£

NOtt,r, TEIE£ EFC)RE, IN ACCORDANCE WITH `T"I-IE APPLI{;A_PL,F LAWS

AND T1.iE RUL,;::S Qf TF-iF r1MERiC",A:N ARBITRATIUN AS;SC)C:`.IA'I'i:ON, TI-iE,
ARB11'1-iATlt)N I'ANEL MAKES TI-IE EOLLC}WING FINDINGS ANI) AWARI)S AS
F4LI,O WS:

I. We firxd that the f"aets establish tlia[ Mr. Falfas was tez'sninatedL'oi- reasons o[her
than cause, and that tl-ie facts fail to establish resignation..
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2. I'ztrStrant to the authority veste.tl in this Arbitration I'anQ1, vve find that eduitable
relief isneected to restare the parties to the pr3sitioris tihe^r held Priar tr, the breach erf the
Employir3eiit Agreeinerit hy the Crn,nlcrye;r. Acct;rdizigIy, N,ve direct the ?;mployer to
rei msi^ate Jacob "Jack" ^altas to ttre positir^nhe heid prior to his w^•nn-iu3 terriiination,
arxc, to pay bac;l^ pay and other heriefitshe errj«yeci under the Employment Agi-eenient; as
^ii-the empl©ym-ent reIaiiorrship had not been severec3.

3. Additionally, we direct the Errtp;oyer to reimbur;>e Mr. FaEfas "for rtasonaU,
costs, expenses, arrd at#ari3ew•'s fees" incurred hy hirn iri accordance ia.jitii Section 19 (c) of
the Fmplayrnm[ Abreerrrent.

FOR "f`H>3 AR;;3ITRA"I'I(i-IN; PANEI,:

.i. }Vîj'chaef I•^lnnieIe^ne

_ _._

---- ------------ -_I)avid I- Beckman

I)A-I'F.;: Febrtiai:v L7 > 2011
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CERTIFICf#TE OF SERVIC:E

The undersigned hereby certifies that on November 19, 2013, a copy of the foregoing was

served by regular U.S. mail upodi the following:

Richard D. Panza
William F. Kolis, Jr.
Joseph E. Oirigtiano
Matthew W. Nakon
WIK.I?itiS, HERLER, P.A:N:IA, COOK &BATISI'A CO.
35765 Chester Road
Avoii, OH 44011-1262

At1orneys. for D^feirdcrnt-Resp^yzdent
Jcacc}b I'ulfcrs I ;

One of th6 fltt -neys for Plaintiff=Appellailt
Cedar Fair, L.P.
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