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Notice of Certified Conflict

Appellant, Ohio High School Athletic Association, hereby gives Notice pursuant to S. Ct.

Prac. R. 8.01(A), of certification by the Court of Appeals, First Appellate District in Case No.

C1300024, of a conflict pursuant to Article IV, Section 3(B)(4), of the Ohio Constitution, of the

following issue for review and final determination:

Where an injunction is issued at the request of a student, which
permits the student to participate in interscholastic athletics despite
the Ohio High School Athletic Association's determ_ination of
ineligibility, under its Bylaw 4-7-2, Exception One, and prohibits
the OHSAA from invoking its right to sanction a member school,
does a live controversy still exist when: (1) the student is no longer
participating in high school athletics; (2) the member school where
the student participated is not a party to the appeal; and (3) the
student is no longer interested in pursuing the matter on appeal?

As required by S. Ct. Prac. R. 8.01(B), the following documents are attached.

1. Judgment Entry from the First District Court of Appeals dated October 25, 2013;

2. Opinion from the First District Court of Appeals, including certiFica.tion of the

conflict on page 9; and

3. Directly conflicting opinion from the Second District Court of Appeals, in Ulliman v.

Ohio .Fligli School Athletic Assn., 184 Ohio App.3d 52, 2009-Ohio-3756, 919 N.E.2d

763 (2d Dist.).

Respectfully submitted,

L 91^.'^ {,̂L__ _ -je,4-
Thomas B. Bruns, Counsel of Record
Gordon A. Arnold
COUNSEL FOR APPELLANT
OHIO HIGH SCHOOL ATfILETIC
ASSOCIATION
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CL'rtdfCCt*le of f Service

I certify that a copy of the Notice of Certified Conflict was sent by ordinary U.S. Mail to
counsel for Appellee, Alexxus Paige, Christopher I). Wiest, 25 To-Vvm Center. Blvd., Silite 104,
Crestview Hills, Kentucky, 41017 and James Bogen 917 Main. Street, 2nd Floor, Cincinnati, OH
45202, on November 21, 2013.
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Thom:as B. Bruns
COLJNSEL FOR. APPELLANT,
OHIO HIGH SCHOOL ATHLETIC
ASSOCIATION
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ENTERED
IN THE COURT OF APPEALS OCT 25 Z013

FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO .

ALEXXUS M. PAIGE, APPEAL NO. C-130024
TRIAL NO. A-12o9427

p7ainti.ff-Appellee,

Vs.

OHIO HIGH SCHOOL A'I'HLETIC
ASSOCIATION,

Defendant-A:ppeI7ant.

JUD^ ^ ENTEIt t TR.

1)104056695

This cause was heard upon the appeal, the record, the briefs, and arguments.

The appeal is dismissed and the injunction is vacated for the reasons set forth in the

Opinion filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 24,

The Court further orders that i) acop7 of this Judgment with a copy of the Cpinaon-

a ttaehed constitutes the mandatey and 2) the mandat-, be sent to the trial court for execution

under App. R. 27.

To the clerk:

Enter upo tflaej uraBa3 of the court on October 25, 2oz3 per order ofth.+e court,

By:
Presiding Judge
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IN THE COURT OF APPEALS ENTER
ED

OCT 25 2013
FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

ALEXXUS Me PAIGE,

Plaintiff-A.ppeflee,

irse

APPEAL NO. C-130024
'I'R.T.AI. NC}e A-1209427

OPINION.

OHIO HIGH SCHOOL ATHLETIC
.A.SSQCIATION,

Defendant-Appellant:;.

. ,:^.. _• . ,. .t

. .. ... . _ . • . , t^ I: e.^A r . . .`;. , f:
, • ^ . , i.'^1 ^.

^^ ^ ^^4• ' ';4•^ r:ii ^ ..... . . n

^.. ^ . .. ^

^ivil Appeal r^rorn; Ham€I^^n C.cauw^y-couft 6f Coarimera
' Pleas

•:Y ^ r 1,'^ . . . •Y .

JudgmeriYAppealedlFram Is AppeaZ'D1s-missed' and Irxjuraetfon Vacated

Date of Judgment Entry on Appeal: Octaber•25; m3

Chris WiestALL, PLLC, James Bogen and Christopher Wiest, for Pla.intiff-Appellee,

Fruend Freeze & Arnold, Thomas B. Bruns, Gordon D. Arnold and LucindaShirooni, for Defendanfi-AppelIant. •

Please rzate; this case has been removed from the accelerated calendar.
^ Y. .



OHIO FIRST Dis'F'R^cT COURT OF APPEALS

FisCHER, Judge.

. ERED

OCT 25 2013

{li} Defendant-appellant the Ohio High School Athletic Association

("OHSAA") appeals from a preliminary injunction issued in favor of plaintiff-

appeilee, high-schcol-athlete Alexxus Nige. The injunction restrained the OHSAk

from enforcing OHSAA Bylaw 4-7-2, under which Paige had been declared ineligible

to participate in interscholastic athletics at Winton Woods High School during her;,;... , . ^ , . •

senior year. It also restratned,`the OHSAA fresm takiri^ any adverse action against, ,^ .. ^• ,
,.,. . , , .

Paige or Winton Woods for her parttctpa^ian in athiet,ics. Be le'ause we conclude that

no actual cflritroversy currently exists between :,the •0HSAA aaad Paige, we grant her

motion tc disraii^s the appeal''a's moot: 'We a.I^^a vacate'ihat p9itivn. miF the trial caurt's

prelimirtary iri,jurlctAr,a^.f-that,,p•rohr^irt^d theDHSfr^r^ taiar^g any adverse action

against Winton,Woods beeaa^^e'VV'intora ^Ioods X asnever a pa^ tci:th6'lat^vsuft, and,.. _

the tiial court, :therefore, lacked the authority to isstia the prelrrhixi4ry injunction
• . _

regarding ^1•iratorz.Woodso.
, •;,; ^ . ^ :. `.` _. i `•: .. .

112) On June ry go^^p ^aage and ^:^r rraar^her., Vi^raar^' Watidns, moved

from the fan7zly's.^ame:^^ theCinicizina^^ ool DYitra^^ tp=an ap^r^ae^t in

the Wintora Woods Seiio^l L^ZStxict: :As al.*result "e;aiAOve,.Paigef ^npho had attended

Withrow High School for her freshman> <sophomdre; and junior years, enrolled at

Winton Woods High School for her senior year. Both schools are mernlaers of the

OHSAA.

[9} The OHSAA is an association of public and private high schools

and junior high schools in the state of Ohio that regulates, supervises, and

administers interscholastic athletic competition among its meinber schools. As

members of the OHSAA for the 2oi°^^20i3 school year, Withraw and Winton Woods

have adopted and agreed to follow the 0HSAA bylaws and regulations.

^1
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{IJ41 OHSAA BylaNv 4-7-2 proNides that a student who transfe

school to another after the fifth day of her ninth grade year cannot play sports at the new

school for one year from the date of enrollment unless one of the ii exceptions applies.

F-xception One provides that

[i]f, as a result of a bona fide legal change of residence made by BOTH

PARENTS, the student is compelled to transfer from one public sclaool

district to another public school district, the Cornmissioner's Office

may restore athletic eligibility at the new school provided ;he

Commissioner's Office is satisfied that the transfer was not athletically

motivated. The requirement that "both parents" make the move may

be waived by the Comgnassioner's Office if the marriage of the parents

has been or is in the prescess- of being terminated or if the parents were

never married. An Affidavit of Bona Fide Residence in the form

requested by the Cornr-tissBorser's Office, must be submitted along with

any request for the application ofthfls exception.

$915) FotloM^g Paige's transfer to Winton Woods, her mother submitted

an affidavit for a bona fide legal change of residence to the OHSAA in accordance

en'ith Exeeption One to OHSAA Bylaw 4-7-2. Shortly thereafker, OHSAA Associate

Commissioner Dr. Deborah Moore notified Winton Woods by letter that the OHSAA

had determined that Paige had not met the exception because her transfer had not

been cornpelled by a change of residence, but had been motivated by a desire to play

basketbaIl at Wintan Woods, Thus, the OHSAA concluded that under Bylaw 4-7-2,

Paige was ineligible to participate ir, athletics at Winton Woods during her senior

year. Paige's mother appealed the commissioner's determination to the OHSAA

Appeals panel. Following a hearing, the Panel affirmed the commissioner's ralirag.
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(16) Otz December 5, 2012, Paige filed suit in the common

seeking a preliminary injunction to enjoin the OHSAA from enforcing transfer Bylaw

4-7-2 against her. The trial court held a hearing on December 7, 2oY2, and granted

her request. It restrained the OHSAA from enforcing transfer Bylaw 4-7-2 against

Paige and from taking any advetse action against Paige or nonparty Winton Woods

based upon the ORSAA's determination that Paige was ineligible to participate in

athletics during her seazioryear at 'AlizttonWoods. Paige filed an amended complaint

seeking that relief cyn December 17, 2012. The record does not reflect service of the

amended complaint upon Winton I'Voods. Thus, Winton Woods was never made a

party to this action,

(17} In this appeal, the OHSAA. raises five assignments of error. But

before we can reach the merits of its appeal, we inust determine if its appeal is moot.

Paige has fifled a motion to dismiss, arguing that the OH3AA.'s appeal is moot. "The

doctrine of mootness is rooted both in the `case' or `controversys language of Section

2, Article sIi: of the United States Constitution and in the general notion of jaadicaal

restrainte' See James A. Keller, Inc. u< Fdahertij, 74 Ohio App.3d 788, 791, 60o

N.B.2d 736 (ioth i;r?ist.xggi) citing i Rotunda, Novak & Young, Treatise on

C'oristitutfonat Law: Substance and Procedure, 97, Section 2.13 (x986). "While

Ohio has no constitutional counterpart to Section 2, Article TIT, Ohio courts have long

recognized that a court cannot entertain jurisdiction over a moot controversy." Id.

($8) A. case becomes moot if at any stage there ceases to be an actual

controversy between the parties. See 1'lliner, uv. Witt, 82 Ohio St. 237, 92 N.E. 21

(xgio); see also Fortner v. Thomas, 22 Ohao St.2d X3t 14f 257 N.B.:2d 371 (1970) Rrt]

has become settled judicial responsibility for courts to refrain from giving opinions

on abstract propositions and to avoid the imposition by judgment of premature

^:
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declarations or advice upon potential controversies."). "An actual controv .^,

gerauine dispcyte between adverse parties." XCineaad V. Erze frts. Cca., 128 Ohio St.Bd. 748,

20io-{3hio-6o86, 944 N.E.2d,2o7, y lo.

(19) Ohio courts have held that when an individual graduates from high

school or no longer has an interest in pa.rtacipating in interscholastic athletic activity, an

action to participate in such activit.y is deemed moot. See Dankoffv. Ohio High School

Athletic Assn., gth 13ist. htv. 24076, 2oa8-Ohio-4559, $ 4= Illtirnan v. Olaio High School

Affiletic Assn., 184 Ohio App.3d 52, 2mog-0hio-3756> 919N.E^d 763, I( 28 (2d Dist.).

Here, it is undisputed that Paige has graduated, from Winton Woods High School and

will play no more high school basketball garraes. Thus, the power of the OHSAA to

adversely affect her rights to play interscholastic athletics has ended. Consequeratly,

there is no live controversy regarding the transfer rule or her participation in athletics at

Winton Woods. As a result, we agree with Paige that the portaon of the trial court's

injunction which permitted hmr to participate in interscholastic athledes at Winton

Woods is moot,

(1110) The OHSAA argues, however, &M the case as a whole is not moot

because the trial court's injunctioat also prolaibited the OHSAA frorn taking aaiy adverse

action against Paige or Winton Woods for permitting Paige's participation pn,

athletics. Accordirt ; to OHSAA 8ylaw 71-1-4, the OHSAA may sanction member schools

and their athletes in the event an ineligible student athlete participates in violation of the

OHSAA eligibility rules, but in accordance widi an injunction or restraining order which

is later vacated, stayed, reversed, or finally determined to have been unjustified. Those

sanctions include: strFking kncliNid.ual and team records and performances, forfeiting

,ictories, returning trophies and rQv,zrds, and returning certain f^ISdin.g.
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{¶11} The OHSAA argues that a live controversy exists because

EREb
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interest in having the injunetion invalidated and set aside, so that it can exercise its

possible discretion to impose the penalties under Bylaw 11-1-4 upota. Winton Woods and

Paige. It harffier argues that Paige has an interest in preventing t.be OHSAA from

erasing her oivn team's victories and perforrrsanees. Paige, however, has no such

interest as noted in the motion to dismiss this appeal. The OHSAA, relies upon an

opiraiorg from the Second Appellate District, fJlliman, 184 Ohio App.3d 52, 2oag-ohio-

3756, 9Y9 N.E.2d 763, to support its position.. But we do not find the analysis in

tJttatnarc to be persuasive because the Second Appellate District engaged in no

meanirigi`ul analysis of whether the OHSAA, the school, or the student had a legally

cognizable interest in the outeorne of the aplaeaL

f112$ Notably in this case, Wiiaton Woods was never made a party in the

trial court, nor ivas it made a party to this appeal. Fui-tl-ier, Winton Woods has rdever

naoved to intervene in this case, aaid has as,sefted no interest in this matter. Thus, there

is no j.tisticiabYe controversy-or pending aetiora between the OHSAA and Winton Woods

concerning the validity or the enforcement of the trial courl's preliminary injua?c'acan.

Thus, we have no authority to adjudicate any potential dispute betveen the OHSAA and

Wintorz Woods over the sanctions outlined in Bylacv 11-1-4. As a result, ataya.etions the

OI-iSAA may take against Winton Woods in the future are irrelevant in determining

whether a live controversy currently exists between Paige and the C3HSAA. See Johnson

V. Flaridrx High School Activities <Assn., Inc., 102 F.3d 1172, 1173 (zxth Cir.Y997)>

Jordan ra. Indiraira High School Athletic Assrr., 16 P.3d 785, 787-88 (7th Cir.1994);

.lulcPhersorc v. Yjiohtgan High Schood Athletic Assn., iig F.3d 453, 458, 466 (6th

Cir.1997) (Nelson-Moore, J., dassentiaag),

;
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{qJ13} Furthermore, no live controversy exists now between 1' ^h,-

C}HBAA. Paige's attorney stated during oral argument that Paige had no further interest

in continuing the injunction and argued that the issues before this court are moot.

Moreover, there is no indication in the record or the parties' briefs that Paige set any

records or won any awards while participating under the injunction. See Crane v.

Indiana High SchoolAthle£ic Assn.: 975 Zpad 1315,1318 (7th Cir.1992) (swdent's claims

were not moot where the stndent could lose individual awards). Likewise, the record

does not reveal ivhether there are any team records that could be stricken.

ffl4) Thus, the only remaining penalties that Paige could conceivably have

ar, interest in avoiding are the erasure of her individual performances and, the frrrfeiture

of any team victories. There is some authority that -vvhen a student athlete represents to

the trial court that he or she would be ^person:ally adversely affected if the school were

penalized, an appeal is not moot despite the absence of the school as a party to the

appeal. See Ide.Pher°son, gig F.3d at 458-459; Sandison as. Machigan High Sch'001

Athletic .tssn., 64 Po,d =6 (6th Cir.i995); Pottgen v. Missowi State High School

ActivPtlesAssn,, 4o F.3d 926, 928 (8th Czra994). However, there is also authority that

the possibility of retroactive penalties does not prevent an appeal from being moot if the

ozaly possible penalty is t'oa-£ezture of team victories and the school, like ORSAA aneznber

Winton Woods in this case, is not a party to the appeal. See Johnson, 102 F,Bd at 1173;

see also Jordrrn, 16 F.3d at 788-89.

IT15$ Here, given the uncontested stateznents of Paige's attorney that she

will not be personally adversely affected if Winton Woods were to be penalized, and the

fact that application of Bylaw 11-1-4 would have a meaningful impact only on Winton

Woods, anonpaMr, who as a mern.ber of the OHSAA has agreed to the OHSAA rules, we

eannoi conclude that there is a tangible and substantial controversy bet<<veen ttie parties

!
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with respect to the portion of the injunction enjoining the OHSAA from lakin^^ 2^^0 ^^anv

action against Paige and Winton Woods, Moreover, it is not even clear if there will be a

future controversy between the parties. The imposition of sanctioras under Bylaw 11-1-4

is discretionary and thus speculative at best at this time. The C$HSA.A. may choose, in its

discretion not to sanction Winton Woods, or Paige and/or Winton Woods may choose

not to protest the sanctions that are subsequently imposed, See McPherson, 119 i~.3d at

45 (NeIson-Moore, J., dissentirag). We, therefore, conclude that the OHSAA's appeal as

a whole is moot. See Johnsoei, 102 F.3d at 1173; see ritso Jor°dan, 16 F,3d at 788-89,

{^16J The OHSAA alternatively argues that even if this case technically

meets the standard for mootreess, we should not dismiss the case as moot because an,

exception to the rnootness doctrine exists for cases that are capable of repetition, yet

evade jUdieial revieva. But to meet this exception, the OHSAA must show that both of

the following conditions apply: (1) -^he eha]lenged action is too short in dtzration to

be fully litigated prior to its cessation or expiration and (2) there is "a reasonable

expeeta¢ion that the same complaining party v4ii be subjected to the same action

again,'° State ex ra1, Calvczry u. Upper Arlington, 8g Ohio Sto3d 229, 23x9 729 N.E.2d

1182 (ry(NJO}.

{$17$ We agree with the OHSAA that it has met the first prortg,. Here, the

basketball season ended during the pendency of QHSAA's appea]. But because Paige

has graduated, there is no reason to suspect that either she or her parent, the parties

actually involved in this case, will again be subjected to the actions of the OHSAA.

Thus, thas is not an issue that is capable of repetition yet evading review. See

Dankoff -v. OHSAA, gth Dist. Stzmimit No. 24076, 2oo8-0hiob4559, t 4; see QFsO

Johnson, 102 F.3d at 1173. Nor do we find the resolution of the issues in the

OHSAA's appeal to raise a debatable constitutional question or to be a matter of

8
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`°great public importance." See Schwabb u, Lattimore, i66 Ohio App.3d

Oha.o-1372, 8481eT.E.2d gi2, ^ 12 (xst Dist.).

L-NTERED

OCT 25 Z013
20o6-

{i118) Because there is no present controversy between Paige and the

OHSAA, we grant her motion to dismiss the appeal as tnoot. And because Winton

Woods is not even a nominal, much less an active party to this lawsuit, the trial court

lacked the authority to issue the preliminary injunction regarding Winton Woods

without prior notice and hearing from the school district, We, therefore, vacate that

portioii of the preliminary injunction that prohibits the OHSAA from taking any

action against Winton Woods.

M19) We recognize that our resolution of the ^HS 3.AA's appeal conflicts

`+vith the opinion of the Second District Court of Appeals in tTldtman v. Ohio High

SchoolAthletic Asstt., 184 Oigio App.3d 52, 2oog-Ohio-37'56a 9rg M&2c1763 (2d Dist.).

'VVe, therefore, certify to the Supreme Court of Ohio, pursuant to Sectmarc 3(B)(4),

Article T`^, Ohio Constitution, the follavairzg issue for rev3ew and final determinatione

Where an injunction is issued at the request of a student, which permits the student

to participate dn iiiterscholastic athletics despite the Ohio High School Athletic

l-Qsociation's determination of ineligibility, under its Bylaw 4-7-2, Except;ion. One,

and prohibits the OHSA.A,. from invoking its right to sanction a member school, does

a live corttroversy still exist when: (i) the student is no longer participating in high

school athletics; (2) the member school where the student participated is not a party

to the appeal; and (3) the student is no longer interested in pursuing the matter on

appeal?

HENDON, P.J, ConCurs.

CUNNINGH", J., dissents.

Judgment accordingly.

CuN^^^GHAm, J., dissenting.

3
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^^^lm} T respectfully dissent. I cannot agree with the zrsajority that the

0HSAA's appeal is moot. As a result, I would reach the merits of the OHS.PA's

aPpeaI. Because Paige was afforded notice of the OHS,AA.'s eligibility determination

and an opportunity to be kieard before its Appeals Panel in accordance wpth the

®H5AA's constitutio.n and bylaws and because the OHSAA Panel's decision denying

her eligibility was not the result of mistake, fraud, collusion, or arbitrariness, I`voul€I

reverse the trial court's ruling and vacate the preliminary injunction.

OHSA,4 and Trial Cocr^ Proceedings

f121) Alexxus Paige attended Withrow High School and played

basketball there from the ninth through the eleventh grades. On JUne 1p 2012, Paige

moved with her mother, Vivian Watkins, from the family's home in the Cincinnati

Public School District to an apartment in the Winton Woods School Dystrict< As a

result of the move, Paige enrolled at Winton Woods High School for her senior year.

Both Withrow and Winton Woods are rnenibers of the OHSAAo

f$22} The OHSAA is a nonprofit, voluntary, u1nnncorporated associatioilA

of public and private high schools and middle schools in the state of Ohio that

regulates, supervises, and administers interscholastic athletic cornpetition arnong its

member schools. As members afthe OHSAA. for the 2022-2013 school year, Withrow

and Winton Woods have adopted a constftutiort and bylaws by which they have agreed

tO cmttcluct their izatexscho7astacspo.rts programs.

{l(231 Section 4-7-2 of the OHSAA Bylaws states that a student who

transfers from one school to another after the fifth day of her ninth grade year cannot

play sports at the new school for one year from the date of eiaroliznent unless one of the

eXeveii exceptions applies. Exception One states as follows:

i 0
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[il", as a result of a bona fide legal change of residence made by

BOTH PARENTS, the student is compelled to transfer from one

pubiic school district to another p-ablic school dz`strict, the

Commissioner's Office may restore athletic eligibility at the new

school provided the Commissioner's Office is satisfied that the

transfer was not attzletieally motivated. The requirement that

"both parents" make the move may be waived by the

Commissioner's Office if the marriage of the parents has been or is

in the process of being terminated or if the parents were never

married. An Affidavit of Boria Fide Residence in the form

requested by the Commissioner's Office, must be submitted along

with any request for the application of this exception,

fif^^) Upo^i Paige's transfer to Winton Woods, the athletic director at

Wizitcrra 'VVoods and Watkins submitted an affidavit for a bona fide legal change of

residence to the OHSAA in a.ccordaa?ee wrzth Exceptaon One. The 014-SAA sent an

email to Darren Braddix, the Athletic Director at Withrow Hggh Sci,ooY, about Paige's

request for an exception to the transfer prohibition. Braddix, responded as follows;

I am sure that this move was athletically rnotivated, There 3vas a

problem during our last tournament basketball game where she

Yvas benched for the remaining 3 qtrs and tive proceeded to lose.

Alexxus and the coach got into it. Her parents and the coach also

got into it. From that point on she declared that she was

transferring to Wiaaton Woods and couldn't wait to play us. That is

all we heard 3-4 qtr last year, Winton Woods is where most of her

AALT [Amateur Athletic Union) Basketball teammates play as welg
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as one of her AAU^ Coaches. We wish her well but [I] am s e^C^ ^^^ar3

Alexxus would still be here if it weren't for Baslretball.

fTI25) Shortly thereafter, 0HSAA Associate Commissioner Deborah

Moore notified Winton Woods by letter that the OHSAA had determined that Paige's

decision to transfer schools had not been compelled by a change of residence, but

had been m. otivated by a desire to play basketball at Winton Woods. Thus, the

OHSAA had concluded that under Bylaw 4-7»2, Paige was ineligible to participate in

athletics at Winton Woods during her senior year< Paige's mother appealed the

commissioner's detea mination to the OHSAA Appeals Panel.

N26) The OliSAA Appeals Panel was established in June 2oi2 after a

vote by OHSAA member schools authorizing the board of directors to establish an

appeals panel with exclusive jurisdiction., to hear eligibility appeals. The Appeals

Panel is comprised of ttiree superiaitenden.ts from metAber schools in different parts

of Ohio. The rules of conduct for eligibility ap,peals. are set ^forth in the 2w2-2oi,

QF-SAA Manual under the heading zgP'requently .Asked. Questions,99

{V^) The rules provitle that the a.ppeilant oi° a representative of his

choosing shall have the opportunity to present eiidence through witliesses or

documentary evidence, supporting the position as to why the appeal should be

granted. The rules further state that the commissioner's office does not have

subpoena power. Therefore, it is incumbent upon the appealing party to make all

arrangements necessary for the attendance of any/all witnesses it desires to sxapport

its appeal. The com.anission.er, however, has the authority to compel the attendance

of school nersorzrael at this hearing, and may exercise that authority if it is percehed

that their attendance is necessary to assist in understanding facts necessary for the

disposition of the appeal.

Z 21



01-110 T`tRST DIs'rlLlC'r CE9L1ItT 017 ,f$.PPL-ALs

M2$} The rules additionally provide that the commissioner's office
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be represented by members of the aT-iS.AA staff who shall be present at and

throughout the appeal, as well as the C3HSAA. legal counsel; that OHSAA staff and

counsel will defend the decision from which the appeal is taken, and one should

expect a Agnrous defense of the sarne, and that a great deal of deference shall be

givezt to the decision of the commissioner's office. Irtot-Mthstanding this deference,

however, an appellant shall be permitted to introduce any new eAdence he or she

believes is relevant to their case. Likewise, the commissioner's office may introduce

additional evidence in support of its decision. The rules expressly state that the

burden of proof rests with the appealing party.

$^291 At a hearing before the panel regarding Paige's eligibility, Assistant

CQartmkssi©ner 14cere acknciviedged that Watkins had made a bona fide move into

the INxntQn Woods School District. Thus, she stated that the issue before the Panel

was whether athletics had been a motivating factor for the n:ove. Watkins, who had

appeared at the hearing on her daughter's behalf without counsel, exp^gned t^at she

and her husband had separated, and that she and Paige had moved to an apartment

nn the I'Vinton Woods School District. CDHSAA. staff as well as the three panel

men,xbers aslted Watkins specific- questions about the move and whether there had

been a problem between Paige and the basketball coach at Withrow.

{¶-30} Watkins responded:

What happened-I'm not really sure. First of all, I'm rnore of a sit

back and observe parent. I don't say nauch. The very iast game of

the year, Alexxus played for a nainute. After the game avas over, rriy

husband and 1, we ivent to the coach and we asked why Alexxus

barely played. She star€ed. Everybody on the bench - everybpdyo-^:a

i^.
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the bench was asking the same question, fle stated that she was CT 2 5 2013

focused And he basicaNy went on to say that there was some

things that happened in the locker room, which I didn't really get

anto, He addressed it. It wasn't that big of an issue with us.

11j31 }Watkins was also asked whether it had entered her mind that by

transferrrng schools Paige might not be able to pIay> Watkins replied, "No, it never

entered my mind. I had no ldea. No. This all - This comes completely out of the

box." When the panel member further inquired if this would have changed her mind

about moving, Watkins replied, "If she couldn't play? t7m, prohably. Because my

daughter has been through enough. She enjoys basketball, But probably, I don't ^."

The panel member responded, "Okay. That fine." Watkans then stated, "Well

probably. Af I had known I was going to come up here arad take the day off work-,

yeah, I;roba,bly."

{7321 Darren Braddix, the Athletic Director at Withrow, also appeared

before the parael. He stated that after Paige's altercation with the coach her behavior

changed, and added9

And the folloxAing, I would say, quarter and a half of school,

Alexxus really spent the last part of that time saying, Ilrn

transferring. I'm Ieaving. I'rn not playing here. I don't want to be

here. I'm leaving. I'm going to go to Winton Waods. I mean, she

just---she was adamant that she couldn't wait to get out of there **

* Like I said, the teammates and principals and a lot of faculty and

staff-I meati a lot of what she said was heard and was said to a lot

of thern. So it -vvasn'tjtist the athletic de,partme.nt. It was the entire

OHIo FIRST D$S'TIUGT COURT 017 ApPFASS
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schcaoI, pretty much, knecv beca^ase she had it made krac^^vn--C' ^C^ ^^^^^3

going to Winton Woods. I can't wait to playypu guys ** *.

Braddix stated that Paige's comrner:ts along v,ith the following facts-(1) her AAU

teatn practiced at Winton Woods, (2) her AAU coach is aWinton Woods assistant

coach, (3) several of her AAU tearnrnatc^s played for Winton Woods, and (4) the new

coach at Withrow had reached out to Paige to smooth things over, but Paige had

responded that she was "not going to feel comfortable coming back"-led Withrow

ada^iinastrators to believe that Faagc's move to Wirator! Woods was athletlcally

naotivated.

{533} After Braddix liad spoken, Watkins was giverg an opportunity to

respon:d. She stated that during the end of the previoras school year Paige knew they

would be moving, but she didn't know where. She .also said that Paige's transfer to

Wirton Woods had nothing to do svith playing AAU basketball there. The Panel

accepted a letter from Watkins, which detailed the reasons for t.he move. It also

accepted a copy of the lease that Watkins had signed on Ma;r 17, 2012, for the

apartment in the Winton Woods school district. The Panel unanimously aft'irmed the

Commissiorrer's ruling.

{¶34} Paige then filed suit in the common pleas court seeking a

prelirninary irxjtxnctYon to enjoin the OHSAA from enforcing the transfer eligibility
rule against her and from penalizing Winton Woods for permitting her participation
in athiefiic5. The trial court held a hearing on the cotnplaint, It permitted Paige,

Watkins, Steven Sanders, Paige's AAU coach, David Lumpkins, the assistant
pr?ncipal and assistant girls basketball coach at Winton Woods, and OHSAA

Associate Commissioner Moore to testifiy. At the conclusaon of the hearing, the trial

court granted Paige's reclucst, finding that the 0HSAA's decision to deny ^er

^i.°
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eligibility was fraudulent, arl^gtra OC^ 25 ^Q$3rY, and mistaken; that the OHS.AA had viol

funtiamen.tal due-process rights; and that Paige xvould be IikeIy to succeed on the

merits at trial,

(1135) In reaching these conclusions, the trial court found that the

OI`TSA,Xs deter.raznation that Paige's move had been athletically motivated was

arbitrary and fraudulent because it had been based solely upon the testimon
y of

braddix, who had been upset that Paige had left Withrow. The trial court found that

Braddix's testimony before the OHSAA and at the hearing for prelimiraary gnjuncti6n
lacked credibility because it bad been based upon hearsay staterrients. The trial court

then found that the testimony from Watson and Paige, and their witnesses'

testimony as to a raonathietpc motivation bor the Move,mas more credible.

(1[36) The trial court further fou-nc3 that Paige was likely to succeed on the

merits of her claim that the Ok^SAA's decision to deny her eligibility was fraudulent,

arbitraa:yr, and niistakera and that the OHSAA had Niolated her fundarnental due-

process rights. The trial court held that the OH^A-A had failed to afford Paige

"fundamental due process>" It focused upon the fact that Paige had not been
given

the right to compel witnesses or to cross-examine Braddix during the ®I[S.AF1 appeal

hearing. Finaily, the trial court found that the OHSAA had made an arbitrary or

rnistaken interpretation of the requirement in Exception One that "both parents"

must make a bona fide legal change of residence. As a result, the trial court

restrained the OHSAA from enforcing transfer Bylaw 4-7-2 against Paige and it-om

taking any adverse action against Paige or Winton Woods based upon its

detexrnirsation that Paige was eligible to participate in athletics during
her senior

year at Wixaton Woods<

j.6
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1137} I agree wifh the majority that before we can reach the merits of the

011SAA's arguments on appeal, we must determine if the (3HSAXs appeal is moot.

Paige has filed a motion to dismiss the appeal on this basis, which this court deferred for

resolutxora with the merits of the OFIS.p;A's appeg She argues that because the

basketball season has ended and she has graduated from Winton WoDds, there is

nothing for this court to adjudicate and that the dHSAA's appeal is rraoot.

(T3$1 I aiso agree wifh, the majority that the generai rule zvgth respect to the

issUe of mootness is that an actxal case or controversy must exist at all stages of

appelPate rmielv< Kincatd v. Erie Ins.
Cta., 128 Ohio St.3d 748, 201o-'Qhio-6o36, 944

N-E>2d. 2O7, 1110. Only in rare 7rzstances such as where the question presented for review

is of great Pubiic interest, concer'xzs a constitutiorai question, or involves exceptional

c4.reumstaraces capable of repeLitior! yet evading revivw, will this court decide an

otherwise moot case. 5chwabb v. L^ttimore, 166 Ohio ApF.,r>d 12, 2oo6®0hio-r372

848 N,E.2d 912, If 12 (zst Dist.)>

^f!,(39) In determining v^rhether appeals from prelirxgFnary ixzjunctions

involving the ^HSAA are moot, Ohio appellate courts have looked to Sixth Circuit

case law. In Scandison u. Michigan High Sclrool Athleeic Assn., 64 F.3d xo26, xo34

(6th Cir.x995), the Sixth Circuit held that the first part of a preliminary injunction

which had permitted the plaintiffs to participate in the track season at their

respective high schools was moot and did not fit within the "capable of repetition yet

evading review" exception to mootness. The Sixth Cprcuit's holding was based on the

fact that the track seasoHi had ended, and the students' graduation from high school

had eliminated any reasonable possibility that they would be subject to the same

action again, Id.

rT^
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(qj4fl} The Sixth Circuit concluded, howe^rer, that the case was n

with regard to the second part of the preliminary injunction, which had prohibited

the Michigan High School Athletic Association ("MIISAA") from penalizing the

respective high schools for allo"ing the students to cQmpete. Id. Based on provisions

in the MHSAA's bylaws that allowed victories to be forfeited and in:diifiduai

perfpranances to be erased, the Sixth Circuit concluded that the students still had an

interest in preventirzg the M.iiS,A.A from erasing from the records both their team

victories and their individual performances. Id.

f1141) Two years later, in McPherson v. Miclargaaa High School Athletic

Assm,iig F.3d 453, 458, (6th Cir.1997), the Sixth Gircuit, sitting en bane, followed its

earlier decision in SandisorY. It held, that the first part of aprelirniaxary injunction,

Evhich had permitted a plaintiff to participate in the baskethall season at his

respective high school, was rnnot and did not fit %rithin the "capable of repetition yet

evading review" exception to moctness. Id. at 4590 But it concluded that the second

part of the injunction, wliich had prohibited the MHSAA from taking "any action whic;

wotild cause the school district to be penalized for Plaintiffs participation in

Interscholastic athletic cu.rnpetit&on,°, still presented a Igve controversy. Id.

fIJ42} in reaching this conclusion, the court considered the student's

complaint, which had requested that the district court restrain the MHSAA from "taldng

any action that would cause the school district to be penalized for the student's

participation in interscholastic activities, including * * * requiring that any gaines be

forfeited," Id. It also considered the MHS,AWs bylaws, which expressly provided that if

a student -was ineligible, but nonetheless, allowed to play because of a court-ordered

injunction that the M I^SAA shall

CC
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'require all vict4zies to [be] forfeited to opponent,' and znay vacate or

strike `that individual or team records and perforanaazees achieved during

participation by such ineligilales, if the injunction is subsequently

reversed or finally determined by the coug-ts that injunctive relief is not or

was raot justified.'

Icl.
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(11431 The Sixth Circuit noted that the MHSAA had asked it to reverse the

trial courfi's prelirrzinary injunetion and to determine that i^junetive relief -was not

justified. Thus, the relxefsought by the MHSAA in its appeal, the Court stated

would if granted, make a difference to the legal interest of the parties

because the M1?'SAA would then be required to forfeit to Huron's

opponents those team Actories in which McPherson partaoapated, and

could vzca'ce or stra-ke the records oi McPherson and his basketball tea.ml,

a course of events that McPherson specifically sought to prevent in Ws

suit, and that the district court specaflealiy ordered was prohibited.

:de at 458, citing Cr-o.ne v. Indiana -tlaJft School ,l€thleticAssn;g 975 F.2d s3159 1318 (70,

Cir,x992). Thus, the court held that because the student had an interest in preventing

the MHSAA from erasing his team victoi'ies and his own performance, the

controversy remained live. Id, at 459, quoting Sandison, 64 F,3d at 1029.

(¶44) In Dankoff u. Ohio High School Ati2Ietic AsSit., gth Dist. Summit

No, 24076, 20o8-C?hio-4559, the Ninth District Court of Appeals dismissed the

()HSAA's appeal of an order enjoining the OHSAA from prohibiting a student from

participating in athletics during his senior year. The Ninth District held that the

appeal was moot because the student had graduated and there was no longer a live

controversy regarding his participation in high school athletics. I'do at T 4, relyin'g O:t

^^;
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L^`ar^clisoit, 6^. F.3d 1026. The Ninth District distinguished S'artdisor^, notir^^ a e

trial court's injunction had only restrained OHSAA from preventing the student from

bowling on the high school team, and nothing more. Dankvff, 2Q0$-Ohio-45S9p at 7

4, and fn. z. Although the OR,AA had argued that a live controversy still existed

because penalties could be imposed on the school under the association's bylaws, the

Ninth District noted that OHSAA's bylaws in their entirety were not in the record.

Id. The Ninth District, therefore, dismissed the appeal as moot. id.

{145) In Ulliman v, Ohio High School Atialetic Assn., 184 Ohio App.3d.

52, 2009-Qhio-3756, 919 N.E.2d 763 (2d Dist.), the Second District Court of Appeals

held that an appeal by the aI+ISAA from a prelim.inary injtanctiora--which had

enjoined it from prohibiting Uliima.n's participation in interscholastic ag.hietics

during his senior year at Catholic Central High School and from. taking adverse

action against Ulliman or Catholic Central for aI.€owing Ulliraan tc, participate- ws.s

not Moot even though Ulliman had filed a notice stating that he had received surgery

for a "season-ending injury,, and was no longer playing high school sports. Id. at

28,

{J46} The Second District held that the OHSAA's appeal was not moot

because the <`irxjunction in the present case [wals like the one granted in Sandasart,

[it] had enjoined [the] OHSAA from taking action against either Ulliman or Catholic

Central." Id. at 133. The Second District further noted that the "C}HSAA (hadJ also

subrraitted a cornplete copy of its bylaws, which provide[d] for forfeitures of all

athletic contests where ineligible players ha[d] been used. Other sanctions [wejre

also available including forfeiture of all championship status, f-irzes, and return of

financial receipts." See id,, citing OHSAA Bylaws, 11-2W1 and 1J.-2.5, and OI1SAA

Bylaws, 12a1-1 through 12tli-4. Accordingly, the Second District held that OHSAA's

Zw
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appeal was not moot, axad that it would "consieler OHSAA's argument that the^tri

court [had] erred in issuing the injunction." id.

(147) Tn this case, it is undispiited that Paige has graduated and is no

longer playing high school basketball. Thus, there is no l'ave controversy regarding the

transfer rule or her participation in athletics at Winton Wcaods. Therefore, the portion of

the trial court's inJunetion which had permitted her to play basketball is rrzoot.

Mdg) However, in Paige's amended complaint she specifically requested .

that the trial court restrain the OHSAA from not only prohibiting her from playing

basketbdll as provided under BylaEv 4-7-2, but also from "penalizing Winton Woods

for Paige playing basketball at that school" under Bylaw 11-1-4. Sanctions under

Bylaw 11-1-4 could include, inter alia, the erasure of Paige's individual game and

teaxrn performances, as well as the forfeiture of team victories in which Page played.

The trial court'sjudgnzen.t entry provided:

This Court hereby grants the preiansitiary injunction sought by Paige.

As such, the OHSAA, as well as their agents, servants, employees,

attorneys, and all persons in active concert and participation Mtli

them are hereby enjoined from prohibiting Paige from participation in

interscholastic athletics during her senior year at Winton Woods, This

wurt also enjoins OHSAA from taking adverse action against Allexus

(sic] or against Winton Woods for allowing Allexus jsic] to participate

irs athletics.

1149} According to the OHSAA's bylaws, which Nvere admitted into

evidence at the hearing on the preliminary injunction, the OHSAA has the authority

to impose the frrllowing sanctions upon Paige and Winton Woods if its appeal is

successU in this case.

252013
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BYLAW gi - PENALTIES

11p1-1 Penalties for violation of the OHSAA Constitution, Bylaws

and Regulations shall be imposed by the Commissioner or another

admFnistratsve staff member designated by the Commissioner.

Penalties incltade: suspension, forfeiture of games, forfeiture

of championship rights, probation, reclamation of expenses for the

conduct of investigations and all other fees/expenses associated

therei-vith, public censure, denial of participation or fines not to

exceed $io,ooo per occurrence or such other penalties as the

Commissioner deems appropriate.

11°°1°4 If a lawsuit is commenced against the OHSAA seeking to

enjoin the OHSAA from enforcing any or all of its Constitution,

bylaws, sports regulations, decisFons of the GH ,AA, and an Order

frorn a Court of proper jurisdiction is subsequently either

voluntarily vacated, or stayed, or reversed or other-tvise determined

by the Courts that the equitable relief sought is not or was not

justified, the Cominassion:er may impose any one or more of the

following in the interest of restitution and fairness to other

member school's (sic) athletes:

a) Require that indiviclual or team records and performances

achieved during such participation be vacated or stricken.

b) Require that team -victories be forfeited to opponent,

c) Require that team or individual awards earned duiing such

participation be returned to the Association.

N7'^^ED
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d) Require the return of any financial recuipts realized fro ^^^ ^^^Q^^

tournament participation.

e) Impose a monetary penalty coanrnenstarate ivith the expense to

the 0 HSA,A. for the litigation.

(1150) The OHSAA argues, in part, that a live controversy exists because

Paige has an interest in preventing the OHSAA. from erasing her individual and teari

performances and requiring the forfeiture of her team's victories. The majority

responds that Paige ". .. has no such interest as noted in the motion to dismiss this

^ppeal." I must disagree. The motion to dismiss does not set forth a disclaimer of

the interest Paige asserted in her amended complaint-to protect her individual and

team performances and her team's record of game victories-by seeking to prevent

the OHSAA. from exercising its authority under Bylaw 11-1-4. Thus, a live

controversy remains between Paige and the OHSAA. If this court were to grant tho

relief sought by the ^^SAA in this appeal, the legal interests of both Paige and the

OliSAA would be af€'ectpd---Paige's interest in protectir:g her individual and team

performances and the QHMA's ',,rindication of its governing autnoryty.

[11511 The majority states that Paige's attorney, during oral argument,

submitted that she iviZl not be "adverse3.y affected" if Winton Woods were to be

perz alized. This court should not countenance a party's effort to abandon on appeal

an interest the party specifically advanced in the trial court when the relief sought by

the appealing party, if granted, would make a difference to that stated irgterest.

Here, Paige specii"Zcally sought to enjoin the 43i+iS.AA, frorn sanctioning or penalizing

Wintora Woods under its rules and was granted this relief.

(152) In this case, to find no live controversy as the majarity does, strips

the OHSAA of its opportunity to realize the relief it seeks. Here, the OHSAA seeks
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not only to vindicate its governing authority, but also to exercise its

Al-TERED
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impose sanctions against its member schools under Bylaw 11-2-4-a result which

Paige specifically sought to prohibit. In this appeal, by affirming Paige's claiinod

disinterest, the majority permits a situation whereby cases like this would always

evade review.

{1[531 Furthermore, I believe the majority reads the penalties that the

OHSAA may impose upon Paige too narrowly when it states that our record does not

demonstrate that Paige had set any records or won any awards, and therefore, a live

cantrovemy between Paige and the OHSAA does not exist. While the penalties the

OHSAA may impose can encompass the vacat?ng or striking of any awards or records

that Paige has individually earned, the OHSAA may also require that her indhidual

"performance achieved" during her participation be vacated or striclCen. Her

"performance achieved" would encompass the record of statistics for any game she

participated in at Winton woods, and would ancIude, among other things: assists,

blocks, points scored, or steals,

f154) LikeMse, the fact that Winton Woods is not a party to this appeal is

irrelevant to a determination that a live controversy exists in this case. In 1}Irlntan,

Sandison, and McFltersoiz, none of the schools appeared before the appellate courts,

yet the courts found that a live controversy remained between the student and the

athlet.ic association. Therefare, I agree with the OHSAA that under the Second

District's decision in CTllfrazan and the Sixth Circuit's opinions in Sandisort and

McPIterSVrx, the portion of the trial court's preliminary injunction which prohibits

"0HS.AA from taking adverse action against Aflexus [sic] or against Winton Woods

for allowing Allexus [sic] to participate in athletics," is not moot,

24
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{$55} 1 acknowledge, as pointed out by the majority, that both the

OCT 2 5 2013

and Eleventh Circuits have held that the passibiiity of retroactive penalties by a high

school athletic association does not prevent an appeal from being moot where a

possible penalty is forfeiture of team victories and the school is not a party to the

appeal, and there is no evidence that the student athlete won any awards or achieved

any records during their performances. See Johnson v. Florida High Sclioat

Activities Ass77.., XnC., 8o2 F.3d 1172, 1173 (iit}l Cir.i,997)°, Jordan U. r)tdtCtnCI High

sehcavt Atlztetic Assn., Irac., 16 F.3d 785, 788-89 (7th Cir.1394). In those cases,

however, the Seventh and Eleventh Circuits did not set forth the penalty provisions

of the athletic associations> So tve do not knoiv if the penalty provisions

encompassed the vacating or striking of any records of the student's individu.ai

performances, Furthermore, there is nothing to suggest that the students in those

cases, like the student in McPfaerson, sought to prohibit the athletic associations

from taking any acti.on agaibst the schools aor which they participated.

^l-56) Here, however, there is no dispute that Paige participated in

basketball games at Winton 1ATotads following the trial court's issuance of the

preliminary injunction. Therefore, a record of her "achievetnent" during those

performances exists. Given that Paige specifically sought to prevent the OR,SAA.

from taking any action to penalize Winton Woods, which would encompass erasing

her alvn record of performance and any team vietaries, I believe the Sixth Circuit's

analysis in Sandtsprz and MePherson is more on point with the facts in this case.

{¶57} I would also point out that the Eighth and Tenth Circuits have,

likewise, held that an athletic association's appeal of an injunction, which had

permitted a student's participation in athletics, was not moot even thongh, the

studen:t had graduated, because the student had an interest in preventing the athletic

2J
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association from erasing team

victories and izadividual perfornzances. Pottqen v.

Missouri State Higla SchaalActivadesAsstt 40 F.3d 926 (8th cir.1994) (holding that

although a student had graduated from high school, mooting the portion of an

injunction permitting him to play high school baseball, a"Iive controversy still

exist[ed] regarding the portion of the injunction which prohibited the MSHSAA from

imposing sanctions upon a high school for whom or against whom Pottgen [had]

played"); Wiley v. IVatl. Gorleg{txte Atfalefae Assn., 612 F.2d 473, 476 (ioth Cira979)

(holding that a college track athlete's graduation did not completely moot an

1n,3unCtion alloming him to compete in college athletics because his victories, records,

and awards ivere still at issue). Thus, I cannot say that the OHSAA's appeal is moot.

{¶58) But even assuming arguendo that the underlying contrWvrers,y

between Paige and the OHSAA no longer exists, I would not dismiss its appeal as

moot because the issues presented in the 01-lS,#A`,s appeal involve matters of great

public importance which affect virtually all public and private middle and high

schools in the state that maintain progranns of interscholastic athletics. Over three

huriclred thousand students stateAide participate in sports under the OI-1SAA

eligibility bylaws. The primary purpose of the eligibility bylaws is to provide for fair

and equitable governing of student eligibility for students who participate in athletics

in C3hio.

{¶59) Here, the trial court held that the OHSAA had violated a student's

due-process rights and had engaged in fraud in denying her eligibility to play

basketball, a.nd it did so by engaging in a de novo review. Resolution of this issue is

-^rital because what is at stake is the gcvernance authority of the OHS.IA, which has

an interest in pxotecting the integrity of its rules and vindicating the rights of its

member schools, who rely on the fair application of the eligibility bylaws, as ivell as

^u
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ensuring that the OHSAA not be required to litigate under a de novo review. Thus,

the outcome of the case is not only important to the OHSAA, but to its member

schools, and to those students iwha do abide by the OHSAA's eligibility rules.

fjl60) In that respect, this case is similar to In re Suspension of Huffer

frOrn Circ°leville High SchoGl, 47 Ohio St.3d 12, 546 N..B.2d i3o8 (1989), where Mark

Huffer appealed lais suspension frotn Circleville High^ School by the Btiard of

Education because he allegedly attended wrestling practice whi,le under the influence

of alcohol. By the time the matter had reached the Ohio Supreme Court, Huffer had

graduated from high school, Id. at 14, I'he issue before the Supreme Court on appeal

was whether the school board's policy on alcohol was unreasonable and overbroad.

Id.

N^^) The Ohio Supreme Court stated that the issue was "certainly

capable of repetition, yet it rnay `eva.de review, `since students avho challenge school

board rules generally graduate before the case vdnds its way through the bourt

system., YY Id. In reaching this conclusion, the ;u.lsreme Court did iiot limit its

analysis to Hufferp but rather looked at students in general. The court further found
that "the issue of the authority'of local school boards to make rules and regulations is

of great public interest." Id.

(jf62) Because this case involves the QI-tSAA's ability to make and enforce

its eligibility rules and regulations among its meinber schools, who comprise

Nirtually every public and private middle and high school in Ohio, this court should

decide the merits of the case under the public interest exception to the niaotness

doctrine. Accordingly, %woazld deny Paage's motion to dismiss the appeal as moot and

address the merits of the OHSAA's appeal.

The ^^SANs Arguments an Appeal

^of.
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f¶63} The. OHSAA raises fi°ve assignments of errar. Tra its first as

af error, the C11-ISAA argues that the trial court erred in reversing the decision of the

d`^SAA Appeals Panel when its decision was supported by reliable, probative, and

substantial ezldence. ln its second and third assignments of error, the OHSAA

argues thag the trial court erred in reversing the decision of the OHSAA Appeals

Panel where the trial court conducted a de novo evidentiary hearing, and not only

substituted new evidence for the evidence considered by the OH8A4 Appeals Panel,

but also substituted its determination as to the credibility of witnesses for tlie

determination of the OHSAA Appeals Panet. In its fourth assignment of error, the

O.^SAA argues that the trial court erred by disregarding the Ohio Supreme Court's

holding in Ohio High School Atfztetac Assrc. v. Judges of the Court of CQmtraon Pleas

of Stark Cb., 173 Ohio St. 239, 181 N.E,2d 261 (1962), by creating its own rules and

standards for hearings on eligibility determinations in place of the rules and

standards approved by member OHSAA schools. In its Fifth assignment aferror, the

OHSAA argues that "the trial court erred as a matter of law in granting a prelirrzina.ry

injunction against the O1-iSAA. where it had commi'cted any of the aiove-listed

errors," Because the 0.I-1S.AXs assignments of error are interrelated, I address them

together.

Standard of Review for Preliminary drrjunctiara

M64$ A trial court's decision granting a preliminary injunction is

reviewed under an abuse of discretion standard, Garono v. State, 37 Ohio St.3d 171,

173, 524 N.E.2d 496 0988). A trial court abuses its discretion when its decision is

unreasonable, arbitrary, or unconscionable, Blaketnore rs, Blakemore, 5 Ohio St.3d

2179 219, 450 N.E.2d 1140 (1983)•

^^^Rif-D
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(T65) A party seeking a preliminary injunction must show by clear and

convincing evidence: (1) a substantial likelihood that the party will prevail on the

merits, (2) the party will suffer irreparable injury or harm if the requested injunctive

relief is denied, (3) no unjustifiable harm to third parties r%rill occur if the injunctive

relief is granted, and (q:) the injunctive relief requested %riil serve the public interest.

The Proctor & Garrible Coo v. StonelFam, 140 Ohio App.8d 26o, 2679 747 N.E.2d 268

(ist l'Jist.2ooo); Lqtiman, 184 Ohio App.3d 52, 2oo9-Ohio-3756, gig N.E.2d 763, at ^

34; see Civ.R. 65(B). While no one factor is to be given controlling weight, a trial

court errs in granting a preliminary injunction where the plaintiff is unlikely to

succeed on the merits, Toledo Police Patrolman's Assra., Local ;0, IUPA, AFL-Glo-

^LC u. Toledo, 127 Ohio App.3d 450,. 4691, M 1V.E.2d 78 (6th i?isU988); see

Michigan StateAFL-CIO v. .Afaller, 1o3 F.3d x24% 1249 (6th Cir.1997).

Likelihood of Success on the bferits

(^^^) The Ohio Supreme Court has held that the decisions of the

tribunals of the OFISAA with respect to its internal affairs ^vill, in the ahserice of

mistake, fraud, collusion, or arbitrariness, be accepted by the coufts as conclusive,

Stateex rel. Olii+a Higli SchoolAthleticAssit. v. Jttdges of Court+qf Coraarnon Pleas of

Stark G`hi., x73 Ohio St. 329, 181 N.E.2d 261 (1961), paragraph three of the syllabus.

Thus, in order to succeed on the merits of her claim, Paige rnust show by clear and

convincing evidence that the OHSAA.'s decision was the product of fraud, mistake,

colltlsiot2., or arbitrariness.

{167} The trial court held that Paige was likely to succeed on the merits of

her claim because {1} the Appeals Panel's detenriina.tion that Paage's move had been

athlttically motivated was arbitrary and based upon the fraudulent, hearsay

testimony of Darreu Braddix; (2) the OHBA.A^. had not afforded Paige fundamental

29
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due process; and (3) the OHSAA had made an arbitrarily and/or

interpretation of the "both parents" requirement in Exception One.

Athletic Motivation for the A#ove

OCT 252013

(1168) The OHSAA argues the trial court erred in concludi:ng that it had

acted arbitrarily and fraudulently in holding that Paige's transfer to Winton Woods

hacli, beePi athletically motivated.

(9I69) The OHSAA. contends that in reaching this conclusion, the trial

court exceeded the. scope of its review under State ex reL Ohio High. School Attitetic

.A.ssn, v. Judges of Court of Common Pleas of Stark C't^i^., 173 Ohio St. at paragraph

three of the syllabus, 181 N.E.2d 261, by conducting a de novo review of the

proceedings before the OHSAA, rehearing the matter as if the OHSAA. proceedings

had not occurred, and then substituting the new evidence from the hearing on the

preliminary injunctiou for the evidence considered by the t^^^SAA Panel. The

0HaAA argues that because the transcript of the hearing before the Appeals Panel

contained sufficient, reliable, probative, and substantial exidence to support the

Panel's finding, the trial court erred in admitting testimony and then substituting its

judgment for that of the (JHSAA. Appeals Panel. I agree.

{$70} A court may, in its discretion, hold a hearing on a motion for

preliminary injunction. See .E'xectitive .Mgt, Servs., fnc. v. Cincinnati State Technical

and G'oinmunity College, ioth Dist. Franklin I`1o. ii.A.p-6oo, 20sx-4hao-6767, 9 6-ia.

"In determining whether a hearing is appropriate, the court must exercise its

discretion, assess the nature of the allegations, and circumstances, and determine

whether a hearing is warranted for that particular^m.otion." Id. at 112. Civ.R. 65 is

siIeat as to the scope of the hearing.
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{4,1711 In her complaint for a preliminary injunction, Paige did not allege

or rely upon facts outside the proceedings before the OI-ISAA. to support her claim

that the OHSAA's decision was the product of mistake, arbitrariness, fraud, or

collusion and that she had been denied due process. Had Paige made such an

allegation, the trial court could have, in its discretion, chosen to hear new testimony.

The trial court could have then engaged in fact finding with respect to whether the

new evidence before it demonstrated that the OIiSAA's decision was fraudulen t,

collusive, mistaken, or arbitrary.

(11721 Absent such allegations, however, the trial court was not free to

take riew evidence, particularly when that evidence could have been presented to the

OHSAA, and to then use that e-6dence de novo to substitute its judgment for that of

the C3I-iSAA.. Rather, the trial court was confined to determining whether the

evidence that was before the OHS.^..^ demonstrated that its decision was fraudulent,

calIusiire, mistaken, or arbitrary.

e1, 73) Ohio appellate ccnrts have held that a clecisinn, of the OHSAA is

arbitrary when a bylaw in question has not -been properly adopted. by member

schools of the OHSAA, in compliance with OHSAA regulations or when the bylaw in

question is "without deterrnining principles," tTIlzrirarc, x84 Ohio App.3d 52, 2009-

Ohio-3756, 9xg N.Ia.2c3 763, at ¶ 6x-63. They have additianalIy held that an OHSAA

decision is arbitrary tvhere it "is not supported by reliable, probative, and substantial

evidence and is not in accordance with the law." See Scott v. O3:io r-Ifgh School

Atfiletic Assn., 5th Dist, Sta.rk- No. 1999CAoo269, 2000 Ohio App. LEXIS 3193, *24

(July 1o, 2-ooo), quoting Mdssi'lloaa City School Dast. .Sd. o,fEdat, v. Oliro High School

AtltdeticAssn., 5th Dist. Stark No. 7247x  1g87 Ohio App. LEY-IS 9541 (Nov.,5r 1987),

uNED

25 2013
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€¶74} Eiere, no evidence was presented that Bylaw 4-7-2 was irnpraperly

adopted in %4olAtiora of OHSAA regulations or that Exception One was witlaozat

determining principles. Nor was there evidence that the OHS.AA. Panel's decision to

de-ny Paige eligibility under Exception One tvas arbitra-ry and fraudulent. The record

frozn the proceedings before the OHSAA shows that the Appeals Panel considered ai1

the evidence before it, including the hearsay testimony by Braddix, and found

evidence pointing toward a primatily athletic reason for the move to be more

credible than the evidence to the contrary, Although Watkins denied that her family

had any issue with the Withrow basketball coach for failing to play Paige during the

last game, her statements before the Appeals Panel supported Braddix's testimony

that Paige had been benched by the coach after one minute in a playoff game where

she had stai-ted.

4(0,175) V{ra€kins' testimony also suppo -tted the conclusion that, although a

sdsat back and obsenTe" parent, she v,,as concerned enough to speak to '4he uoa-.11

immediately af£pr the game. And although Watkins denied that Paige's rneve to

Wintor. Woods was motivatod by -the desire to play basketball there, she had no

response to Braddix's description of Paige's declarations that she "was transferrin^ to

Winton Woods and couldn't wait to play us." Watkins, furthermore, told the O.i•-TSAA

Pariel that had she known Paige would have been ineligible to play basketball at

VtTititon Woods, she probably would not have made the move. The Panel, moreover,

had evidence before it, that Watkins had signed a lease for the apartment on May 17,

2012, while Paige was still attending Withrow High School.

(q76) The trial court igziored this evidence before the OI-€SAA panel,

ins'fead fineusing solely on Braddix's testimony. The trial court -held that because

Braddix's testimon.y was based upon hearsay, the ^^SAA had erred in relying upo^^

ENTERED
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it because it was fraudulent and arbitraay. The trial court then disregarded this

evidence in light of the fact that some of it had been presented through hearsay

testirnony, But the OHSAA is a private association that employs an informal hearing

process and is not bound by all of the rules of evi.dence. Thus, its decisions may be

based in part on hearsay. Moreo`rer, it was avithin the OHSAA's pttrview to consider

both direct and indirect evidenee and to weigh it for what it was worth.

{1177) In granting the preliminary injunction, the trial court afforded

more weight to the testimony from Paige, her mother, and her AAi,T and Winton

Woods coaches at the hearing on the preliminary injunction, finding their testimony

to be more credible than the testimony given by Braddix, and Moore's testimony as

to Paige's and her mother's motivation for the rnove. Because the record does not

support the trial cour°tYs conclusion that OHSAA's determination, that Paige's

transfer to Winton Woods had been primarily for athletics, was based upon fraud or

arbitrariness, the trpal court erred in finding Paige likefy to succeed on that claim on

this basis,

Due Process

{9178} The trial couit also held that Paige had not been afforded

fundamental due process. It relied upon the fact that Paige had not been entitled to

compel witnesses before the Appeals Panel and she had not been entitled to cross-

exaanine Braddix, the key antagonist to her eligibility to play at Winton Wtrocis. But,

participation in interscholastic sports is not a property right that gives rise to due-

process protections under the Fourteenth Amendment to the U.S. Constitution or

state constitutions, See Menke v. C11iao High School Athletic Assn., 2 Ohio App.3d

244, 246, 441 N.E.2d 62o (ist Dist.t981); Hamilton u. Tennessee Secandaa^t} School

25 2013
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Athteiic.ffssn., 5,2 F.2d 5$a4 682 (6th Cir.1976) (holding that a student's interest in

interscholastic athletics falls outside due-process protections).

($79) But even assuming arguendo that Paige was entitled to procedural

due process, there is no evidence that she was denied the process she was due.

Follovving Winton Woods's request for an eligibility ruling, Moore, the associate

commissioner, provided Winton Woods with a letter detailing the reasons for its

finding that Paige was ineligible. Paige's mother, Watkins appealed the

Commissioner's decision to the OHSAA Appeals Panel. Watkins appeared at the

hearing on her daughter's behalf without counsel or -nitnesses. Slse gave a statement,

answered questions by the OHSAA, presented documentary e-vidence, and was

afforded an opportunity to respond to Braddix's statements at the hearing. Thus,

Paige was afforded the same process during tiae appeals procedure that Win,ton

Woods and Withrow, as members schoalsg would have been afforded. As a result,

tne trial court erred in finding that Paige was lilceiy to succeed on the merits of her

due-process ciairn that her right to fun.darrzental due process had been violated.

LdBotla Parents" Requirement onExceptcaaa One

(1180) Finally, the OHSAA argues that the trial court erred in justifying its

decision to issue the preliminary injunction on the basis that the OHSAA had

mistakenly interpreted the "both parents" requirement in Exception One to the

transfer bylaw. I agree.

(TS 1) Associate Commissioner Moore conceded at the beginning of the

OHSAA Appeals hearing that Watkins had made a bona fide legal change of

residetace< Thus, the sole focus of the hearing was whether Paige's transfer to the

Winton Woods Sehooi District had iaeen athletically motivated. Because the

OHSAA's decision to deny P'a.ige's eligibilit.<^ was based solely upon its cletarmiriatiorf

5 2013
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that her move had been athletically motiva.ted, the trial c4urt's

OCT 2 5 2013

"both parents" requirement in Exception One was unnecessary to a determination of

the issues before it,. Consequently, the trial court erred in finding Paige likely ta

succeed on the merits on this basis when it did not even serve as the reason for the

OHSAA's decision that she did not meet the criteria for application of Exception one.

concluseon

ffl2) Accordingly, I agree with the C)HSAA that the trial court abused its

discretion when it found that Paige had a likelihood of success on the merits of her

clairn. As a result, I need not address the remaining prongs of the preliminary

injunction standard. See UIffrraan, 184 Ohio App•3d 52, 2oog-Ohbo-37569 gig N.E.2d

7639 at ^ 70, Therefore, I would sustain the (?I^SAA's five assignments of error,

reverse the judgment of the trial court, and vacate the preliminary 5n,gunctirrn, I

ftirther agree that the n-iajority's deterrraaDstkon that the OHSAWs appeal is Moot

directly eonr'liots svith the Second Appellate District's opinion in Ulliman v. Oltio

High SclaooI Atipierto Assgze, 1:84 Ohio 1,$pp.3d 52, 2009-Ohio-37,56, aig N.E.2d 763

(2d Dist>). 1, therefore, support its determgp2stio.n that this case should be certified to

the Supreme Court for revae-,1P on this basis.

Please note:

The cot►rt has recorded its own entry this date.

`'`^,^
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Case Summary

Procedural Posture
Appellant, the Ohio High School Athletic Asso-
.ciation (OHSAA), sought review of a judg-
ment from the Clark County Court of Common
Pleas (Ohio), which issued a prelimznary in-
junction (PI) in favor of appellee high school
student, restraining the OHSAA from prohibit-
ing the student's participation in interscholas-
tic athletics during his senior year and from tak-
ing adverse action against the student or his
private school (PS) due to a transfer bylaw,

The student had played football as a freshman
for a particular high schoo.l. He transferred to an-
other high school in the district where his par-
ents resided the next school year, but he Nvas
unable to play sports due to grade ineligibility.
I3e moved into his grandparerits' home and at-
tended the PS during his senior year, but he
could not play football due to acadern:ic ineli-
gibility. The PS was notified by the OHSAA. that
the student was ineligible to play for one year
under the transfer bylaw. The student brought
suit and the trial court granted his request for
the PI based on its finding that the transfer by-
law was arbitrarily applied to the sttzdent. On
appeal, the court held that the issuance of the PI
was error, as the transfer bylaw was appli-
cable to the student. Accordingly, the OHSAA
had the right to enforce it against the student
and the PS. There was no showing that the
OHSAA's interpretation of the bylaw was incon-
sistent or improper, or that the application
thereof was arbitrary. The student failed to prove
that he had a substantial likelihood of success
ozi the merits for purposes of warranting injunc-
tive relief.

Outcome
The court reversed the judgment of the trial
court and vacated the 1'I.

^.exisI4lexis@ Headnotes

Civil Prdcedure> Rem.edies > Injunctions > Prelimi-
nary & Temporary Injunctions
Civil Procedure > Appeais > Standards of I'ae-
view > Abuse of Discretion

Overview
HNI The standard for reviewing prel'zniinary in-
junctions is that an order g^•antirg or denying
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184 Ohio App. 3d 52, *52; 2009-Uhio-3756, *k2009-C3hio-3756; 919 N.E.2d 763, ***763

an injunction may not be reversed absent a
showing of a clear abuse of discretion. An abuse
of discretion connotes more than an error of
law or judgment; it i.tnplies that a court's atti-
tude is unreasonable, arbitrary or unconscio-
nable.

Civ.il Procedure > Remedies > Injunctions > 1'relirni-
nary & Teznporaiy Injunctions

ciety or association in clisciplin.i.ng, suspending,
or expelling members are of a quasi judicial
character. In such cases, the courts never in.ter-
fere except to ascertain whether or not the pro-
ceeding was pursuaxt to the rules and laws of the
society, whether or not the proceeding was in
good faith., and whether or not there was any-
thing in the proceeding in violation of the
laws of the land,

HN2 Trial courts must consider the following
factors in deciding whether to grant prelimi-
nary injunctions: (1) Has a petitioner made a
strong showing that it is likely to prevail on the
merits of its appeal? Without such a substan-
tial indication of probable success, th.ere would
be no justification for the court's intrusion
into the ordinary processes of administration
and judicial review. (2) Has the petitioner shown
that without such relief, it will be irreparably
injured? (3) Would the issuance of a stay sub-
stantially harm other parties interested in the
proceedings? (4) Where lies the public inter-
est?

Administrative Law > Separation of Pow-
ers > Legislative Controls > Scope of Delegated Au-
thority

HN3 The Ohio High School Athletic Associa-
tion's decisions about its internal affairs will, in
the absence of mistake, fraud, collusion or ar-
bitrariness, be accepted by the courts as conclu-
sive.

Education Law > Administration & Opera.
tion > Postsecondary School. Boards > Authority of
Postsecondary Boards
Education I.aw > Intercollegiate & Interscholastic Ath-
letics > Athletic Associations

HN4 Schoot boards have discretion to autho-
rize their high schools to enter into agreements
with the Ohio High School Athletic Associa-
tion.

Administrative Law > Judicial Review > Standards of
Review > General Overview
Administrative Law > Separation of Pow-
ers > Legislative Controls > Scope of Delegated A.U-
thority

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Contracts Law > Contract Interpretation > Parol Evi-
dence > General Overview

HN6 Constitutions and bylaws entered into by
an association and consenting parties consti-
tute a contract between the association and its
members. Ohio courts have devoted many pages
to discussions of whether contracts, ballot ini-
tiatives, statutes, or even constitutional provi-
sions are ambiguous. However, no clear stan-
dard has evolved to determine the level of
lucidity necessary for a writing to be unaan-
biguous, When confronted with allegations of
ambiguity, a court is to objectively and thor-
oughly examine the writing to attempt to as-
certain its meaning. Only when a definitive
meaning proves elusive should rules for constru-
ing aznbiguous language be employed. Other-
wise, allegations of ambiguity become seIf-
fulfiiling. Where arnbiguity exists, parol
evidence may also be considered in dete.rrnin-
ing the intention of the parties to a contract.

Administrative t,aw > Judicial Review > Standards of
Review > Abuse of Discretion

HN7 In an administrative context, an abuse of
discretion most commonly arises from a deci-
sion that is unreasonable. Decisions are unrea-
sonable if they are not supported by a sound
reasoning process.

Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Standard of P.e-
view
Education Law > IntercolIegiate & Interscholastic Ath-
letics > Student Participation

MV6 'phe right to participate in interscholastic
HA'S The decisions of an.y kind of voluntary so- athletics is not constitutionally protected. Ohio
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I-Iigh School Athletic Association interrtal af-
fairs decisions will be accepted as conclusive, in
the absence of arbitrariness.

Education Law > Intercollegiate & Interscholastic Atl:-
letics > Student Participation

HN9 The Clhio High School Athletic Associa-
tion's (OHSAA) general age-limit regulation,
which restricts students to eight consecutive se-
mesters of athletic participation, has previously
been -upheld. The age-limit regulation may pre-
vent some students frorn playing interscholastic
sports. However, the fact that an occasional stu-
dent may be prevented from playing does not
mean that the n:ale is arbitrary.

Civil Procedure > Remedies > Injunctions > Prelizni-
nary & Temporaty Injunctions

HNXff The ele,mezits to be weighed in granting
preliminary injunctions are a petitioner's like-
lihood of success; the probability of irreparable
harm to the petitioner if relief is not granted;
the harrn. caused to t_he other parties by the i ssu-
ance of a stay; and whether peblic interest
will be served by an injunction.

Counsels pAhTi:, J. X-A'`JA.NAGH, Springfield,
Ohio, .Attorn.ey for Plaintiff-Appellee.

STF-VEN L. CRAIG, Canton, Ohio, Attorziey
for Deferzdant-A:ppellant..

Illlirnan's participation in interscholastic athlet-
ics during his senior year at Catholic Central
High School, and from taking adverse action
against 7llirnan or Catholic Centrai for allow-
ing Ulliman to participate.

[*^P2] OFISAA. contends that the trial court ex-
ceeded its authority by interfering with the
management of OHSAA and its member
schools, because Ulliman failed to assert a con-
stitutionally protected property right, and be-
cause there was no showing that the OHSAA
acted in excess of its powers, or,that collusion or
fraud [*551 existed. OHSAA further con-
tends that the trial court's decision is against
the manifest weight of the evidence, is an abuse
of discretion, and is contrary to law.

[**P3] We conclude that the trial court erred
in enjoining OHSAA from enforcing the trans-
fer bylaw against Ulliman and Catholic Cen-
tral> The trial court incorrectly concluded
that the transfer rule did not apply to Ulli.tnan.
The court's intemretation was unreasonable,
because it was not supported by the language
in the OHSAA bylaws, or by the evidence pre-
sented. Ulliman also failed to establish that
OHSAA acted arbitrarily in applying the trans-
fer rule. Accordingly, Ulliman failed to prove
that he had a substantial lsk-elihocd of success on
the merits and t1iat an injunction was war-,
ranted.

Judges: FAIN, J., r1tC3EL$CH and HARSHA,
7J., concur. (Hon. William H. Harsha, judge
from the Fourth District Court of Appeals, sit-
ting by assignment of the Chief Justice of
the Supreme Court of Ohio).

Opinion bys FAIN

C3 iF;zon

[*541 ^***7651 FAIN, J.

[**ll'l] Defendant-appellant Ohio High
School Athletic Association (OHSAA) appealb,
f'rorn a preliminary injttnction issued in favor
oa plaintiff-appellee Benjamin i.7ilirnan. The in-
junction restrained OHSAA from prohibiting

[*^^^] The preliminary injunction is there-
fore Reversed and Vacated.

F*P51 Benjam.in Ulliman filed this action in
October 2008. At the time, Ullinian was liv-
ing with his grandparents in Springfield, Ohio,
and was enrolled as a senior at Catholic Cen-
tral High School (Central). Ulliman had previ-
ously enrolled in Alter High School in Ketter-
ing, Ohio, as a freshman, and had played football
for Alter. 13uring the first semester of tentla
grade, Ulliman transferred to Centerville High
School, which was the distizct where his par-
ents resided, He did not play sports at Center-
ville, due to grade hne7igibility. After f'inishiaig
hzs sophornore and junior years of high
school at Centerville, Ulliman moved to his
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grandparents' home in Springfield, and began
participating in football practice with the Cen-
tral team. He did not, however, play football
for most of the fall season, because he was aca-
demically ineligible until the week of October
12, frlfUO<

["*P61 On October 13, 2008, OHSAA issued
a letter ruling to Central. The letter indicated
that Ulliman was ineligible to play for Central
under OHSAA Bylaw 4-7-2, which governs
student transfers. OHSAA noted that Ulliman
would be ineligible to play interscholastic ath-
letics at Central for one year from the date
of h.is tran,sfer. The letter cited possible excep-
tions to the policy -- a change of custody to
another individual living in a new school dis-
trict (Exception 2), or a bona fide move by one
of Ulliman's parents into a new school dis-
trict (Exception 3).

^**p'7J 'FWo days after this ruling, Ulliman
filed a complaint against OHSAA in Clark
County Commrsn Pleas Court. Ulliman alleged
in the coxrtplaint that he was unable to sat-
isfy the cttstody exception because he turned
eighteen years of.age in July 2008, and a domes-
tic relations court's jurisdiction over child cus-
tody terminates when a minor reaches eigh-
teen years of age. Ulliman also alieged that he
had met the [***7661 requirements of the
transfer rule, because he had not participated
in C*56) interschelastic athletics for more than
a year after transferring from Alter to Center-
ville High School.

[**P8] On the same day the complaint was
filed, Ulliman also filed motions for a tempo-
rary restraining order and for a preliminary in-
junction. The trial court held a hearing the
next day, and converted the procedure into a pre-
liminary injunction hearing. The court rea-
soned that temporary restraining orders are gen-
erally granted ex parte, but in this case
OHSAA had received notice and was present
at the hearing. During the hearing, the trial court
heard testitn.ony from Deborah Moore, an
OHSAA Associate Commissioner, and Mat-
thew Ulliman, who is Benjamin Ulliman's fa-
ther.

[**P9J According to the testimony and exhib-
its, OHSAA is a not-for-profit, private, and vol-
untary association of member schools,
formed to promote the administration of inter-
scholastic athletics in the State of Ohio. OHSAA
has about 832 high school members and 865 ju-
nior high school members, and approxi-
mately 350,000 student athletes participate in in-
terscholastic athletics per year.

[**P10) OHSAA has both a constitution and
bylaws, and their language must be ap-
proved by a majority vote of the member high
school principals. OHSAA's Board of Direc-
tors and commissioners cannot change the word-
ing, unless a change in the C?laio Revised
Code applies to a bylaw. In that event, the
Board can amend the bylaw to conform with
Ohio law.

[y*P111 The primary purpose of the eligibil-
ity bylaws is to provide for fair and equitablo
governing of student eligibility for students
who participate in athletics in Ohio. Moore in-
dicated that her major responsibilities are to
interpret the bylaws, provide educational sup-
port for OHSAA rraernbers, aiid make rulings on
eligibility. In rejecting iJ'llirnan's request for
eligibplity,l4!ioore relied on Bylaw 4-7-2, and the
fact that none of the eleven exceptions to the
bylaw fit Ullinzan's situation,

[*xp'I21 OHSAA's Bylaws state, in pertinent
part, as follows:

[**P131 "4-7-1 -- The transfer bylaws apply
to all students enrolled in grades 9-12. These by-
laws apply to all schools, both public and non
-public.

I**P14] "4-7-2 -- If a student transfers after
the first day of the student's ninth grade year or
after having established eligibility prior to the
start, of school by playing in a contest (scrim-
mage, preview or regular season/taurnaanent
contest), the student will be ineligible for one
year from the date of enrollment in the school to
which the student transferred. A student is con-
sidered to have transferred whenever the stu-
dent changes from that: school in which the stu-
dent was enrolled as a ninth grader to any
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other school regardless of whether the school
from which the student transferred or to which
the student transfers is a[*57] public or non
-public, member or non-member or whether the
high schools are within the same district."

from the home, 'parent' means the person or
governrnental agency with legal or perinanent
custody.

[**P18] .,r * * *

[**PI5] Moore interpreted these bylaws to
mean that once Ulliman began at Alter as a
freshman, he would be ineligible for one year
fronz the date of enrollrrtent in any school to
which he subsequently transferred, regardless of
the number of years that had elapsed between
transfers, and regardless of the fact that the trans-
fer at issue was not from Alter to the school
in question. Thus, Ulliman would ordinarily
have been ineligible for one year after he trans-
ferred fro.Frl. Alter to Centerville, and would
also have been ineligible for one year after he
transferred from Centerville to Central, even if
he had previously sat [x**767]- out for a
year at Centerville, F

[**P16] Moore testified that Ulliman could,
in theory, have been eligible to play for Cen-
tral under the following two exceptions to By-
law 4-2-7:

[**P17] "EXCEPTION 2 -- if the student is
the ward of a court-appointed guardian, and
there is a subsetluerft change in that guardian,
the student shall be eligible in the district of resi-
dence of the new guardian or at any non-
public school provided the student lives with
the guardian. Likewise, if the student is a child
of parents who are either divorced or have
had their marriage dissolved or annulled and
there is a court-ordered change of custody, the
student shall be, oligible in the district of resi-
dence of the new custodial parent or at any non.
-public school provided the student lives with
the new custodial parent. For purposes of this ex-
ception, the term 'parent' means the biologi-
cal or adoptive parents of the student or, as the
case may be, the person to whom parenting
rights and responsibilities have been allocated
pursuant to court order. In the event a student has
been tefnporarily or permanently removed

[^^Pig] "EXGEFTIOI`i 3 -- If, and only if, ei-
ther one of the parents in a Shared Parenting
Plan, notwithstanding any provisions therein to
the contrary, makes a physical change that re-
sults in the student's transfer, the student shaIl be
immediately eligible insofar as transfer is con-
cerned." Defendant's Exhibit 1, p. 46.

[y*P20] According to Moore, Ulliman could
be eligible under these sections if custody had
been transferred to Ulliman's grandparents, or
if orie of Ulliman's parents (who were di-
vorced) had physically moved to Spri7igfield.
No court had P581 jurisdiction to change cus-
tody, however, because Ulliman became 18
years old in July 2008, Furtherrnore, although
Ulliman's parents had entered into a shared par-
enting agreement in December 2007, neither
parent was able to relocate to Springfield. Thus,
under Moore's interpretation of Bylaw 4-7-2,
Ulliman was ineligible to play interscholastic
athletics at Central for a year following his en-
rollment there.

[*-*^ZI] Matthew l;,Jllyman testified that his
son was highly motivated to participate in sports,
and that sports were very important to his
son's overall well-being and attitude. In the
past, Benjamin Ulliman's grades had suffered
tremendously when he could not participate in
sports.

[**1'22] The day after the hearing, the trial
court issued an entry enjoining OHSAA from
prohibiting Ulliman from participation in inter-
scholastic athletics during his senior year, at
Central. The court also enjoined OHSAA from
taking adverse action against UlIiman or
against Central for allowing Ulliman to pat-ticx-
pate in athletics.

' Moore did testify that Ulliman would probably have been eligible to play sports at Centerville, because Centerville was ap-
parently the residence of his pmnts, See Exception 6 to Bylaw 4-7-2, But UJiiman was, despite this in.terpretation, ineligiEile while
at Centerville, due to his graeles.
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[**P23] On the merits, the trial court con-
cluded that Bylaw 4-7-2 does not apply to Ulli-
man's transfer. The court stated that the first
sentence of 4-7-2 covers all high school trans-
fers from one school to another. However,
the second sentence codifies a much narrower
defznition of the word "transfer,," and does not
cover transfers that occur after an initial trans-
fer from the school attended during tha stu-
dent's freshman year. Accordingly, when Ulli-
man moved from Centerville to Central
[***768] just prior to his senior year, he did

not engage in a transfer pursuant to this nar-
row definition of 4-7-2. The trial court also con-
cluded that OHSAA had acted arbitrarily, be-
cause Exception 2 could easil.y have applied, but
for the fact that Ulliman had turned 1.8 years
old in July 2{108.

[**P24] OHSAA appeals from the prelimi-
nary injunction issued against it,

II

[41*P25] OHSAA's First Assignment of Error
is as follows:

[**I'26] "THE TRIAL COURT ERRED IN
EXCEEDING ITS AUTHORITY WHEN IT IN-
TERFERED WITII: I`H.E MANAGEMENT
OF THE OHIO HIGH SCHOOL ATHLETIC
ASSOCIATION AND ITS M.EMBER.
SCHOOLS BY ENJOINING THE OHSAA
FROM PROHIBITING THE PLAINTIFF
FROM PARTICIPATING IN INTERSCHO-
LASTIC ATHLETICS DURING PLAI.NNTIFF"S
SENIOR YEAR AT CENTRAL WHEN
THERE HAS BEEN NO CLAIM TO A CON-
STITUTIONALLY PROTECT.]EI3 PROP-
ERTY RIGHT OR A SHOWING THAT THE
OFFICERS ACTED IN EXCESS OF THEIR
POWERS, OR THAT COLLUSION OR
FRAUD IS CLAIMED TO EXIST ON THE
PART OF THE OFFICERS OR A. MAJORITY
OF THE MEMBERS."

[**P27] Under this assignar::eiit of error,
OHSAA contends that the trial court erred, be-
cause Ullitnan did not allege that he had
been deprived of a constitutionally protected
property right. OHSAA further contends that
Ullirrian failed to [*59] show that OHSAA

acted in excess of its powers, or that collusion,
fraud, or arbitrariness existed.

[**P28] As a preliminary matter, we note
that Ulliman has not filed a brief. Instead, Ulli-
man filed a notice indicating that he would
not be filing a responsive brief, because he had
received surgery for a"seasoa-ending injury„
and was no longer playing high school sports.
This raises the issue of whether this appeal
is moot.

[**P29] In 12a^"f v C3hra x^^h s'chn^l Ath
letic A ssn SnmrrZit App No 24076 20Q&
Qh_io 4559. the Ninth District Court of Appeals
dismissed OHSAA's appeal of an order enjoin-
ing OHSAA from prohibiting a student from par-
ticipating in athletics during his senior year.
The Ninth District held that the appeal was
moot, since the student had. graduated, and there
was no longer a live controversy regarding
his participation in high school athletics. Id. at
f'4, relying on SanAsovc v Michigan ffigh
S`chaol Athletic kssn. (C.A.6 1995), 64 F.3d
LC L2 6•

[**P301 In Sandison, the Sixth Circuit Court
of Appeals held that issues pertaining to the
student plaintiffs were n-ioot, and did not fit
within the "capable of repetitlon yet evading re-
view`r exception to mootness, The Sixth Cir-
cuit's holding was based on the fact that track
seasotz had ended, and the sttidents' graduation
from high school had eliminated any reason-
able possibility that they would be subject to the
same action again. 64 F cl at 030. This is
the reasoning that was applied in Dankoff:

[**P31] The Sixth Circuit also concluded, how-
ever, that the case was not moot with regard
to the second branch of the preliminary inJunc-
tion, which prohibited the Michigan High
School Athletic Association from penalizing
the high school for allowing the students to com-
pete. Id. Based on provisions in the Associa-
tion bylaws that allow victories to be forfeited
and individual performances to be erased,
the Sixth Circuit concluded that the students
still had an interest in preventing the Associa-
tion from erasing from the records both their
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team victories and their individual perfor-
mances. Id.

[**P321 In Danko^ff, the Ninth District distin-
guished Sandison, because the trial court's in-
junction had only restrained OHSAA from pre-
venting a student from bowling on the high
school team. 2008 Ohio [***769] 4559, at P4,
and n.1. Although OHSAA argued that penal-
ties could be imposed on the school as well, the
Ninth District noted that OHSAA's bylaws in
their entirety were not in the record. Id. The
Ninth District, therefore, dismissed the case
as moot.

[**P33] The injunction in the present case is
like the one granted in nd" n, because the
trial court enjoined OHSAA from taking action
against either Ulliman or Central. OHSAA
also submitted a complete copy of its bylaws,
which [*60] provide for forfeitures of all ath-
letic contests where ineligible players have
been used. Other sanction are also available, in-
cluding forfepture of championship status,
fines, and retLtrn of financial receipts. See By-
laws 11-2-1. and 11-2-3, and Bylaws 12e1-1.
through 12-1-4. Accordingly, this matter is
not -nloot, and we will consider C3HSAA 's argn-
ment that the trial court erred in issuing the in-
junction.

[**P34] HN,f The standard for reviewing pre-
liminary injunctions is that an order granting
or denying an injunction may not be reversed
°'absent a showing of a clear abuse of discre-
tion." CxrzU_)na v.St te 198a),37 OhicZ..,SOd
I71., 173, 524 N.E Zd 496. An abuse of discre-
don "'connotes more than an error of law or
judgment; it implies that the court's attitude is
unreasonable, arbitrary or unconscionable."
i3lakemQre v I3Lakemnre {J2&Xa LQhio; St 3d
217L212. $ flhifl B 4$1. 450 N=E,2d 11^0 (ci-
tation onuttecl).

[**P35] HN2 Trial courts lnust consider the
following factors in deciding whether to grant
preliminary injunctions:

[^*P36] `•''^ * * (1) Has the petitioner made
a strong showing that it is likely to prevail on the
merits of its appeal? Witliout such a substan-

tial indication of probable success, there would
be no justification for the court's intrusion
into the ordinary processes of administration
and judicial review. (2) Ha.s the petitioner shown
that without such relief, it will be irreparably
injured? * * * (3) Would the issuance of a stay
substantially harm other parties interested in
the proceedings? **^(4) Where lies the pub-
lic interest? * * *'•, ^r ^rnar L}iar^r^nd "x-
4'hpzige Jewelerr Inc Y. U,& 17iamand d nld
&wg&rs Inc. (,1991)70 Qbi Ann ld 6fi7
672, 591 N.E.2d U1, quoting from .^,-irZLnia 1'e-
tMIeum..L^ rs A Cn FFd1_ Po^er
^'anzm (_C. AtI) C,195,$), 252F 2d 21,925,
104 1I.5. App. D.C. 106.

[**P371 The trial court concluded that Ulli-
man had proven a substantial likelihood of suc-
cess because he did not engage in a"trans-
fer;` as defined by Bylaw 4-7-2, when he moved
from Centerville High to Central High. Bylaw
4-7-2 provides that:

[**P38] ••If a student transfers after the first
day of the student's ninth grade year or after
having established eligibility prior to the start
of school by playing in a contest (scrirnrmage,
preview or regular seasonJtournament con-
test), the student will be ineligible far one year
from the date of enrollment in the school to
whioh the student transferred. A student is con-
sidered to have transferred whenever the stu-
dent changes from that school in whicb the stu-
dent was enrolled. as a ninth grader to any
other school regardless of whether the school
from which the student transferred or to which
the student transfers is a public or non-
public, member or non-member or whether the
high schools are within the same district." De-
fendant's Exhibit 1, p. 45.

[*611 [**P39] The trial court concluded
that the second sentence of the bylaw nazrowly
defines the word "transfcr,"confining it to situ-
ations in which a student changes from the
school in vahich the student was enrolled as a
ninth grader to any other school. Because Ulli-
man did not transfer from Alter High School
(his ninth grade school) to Central High School,
the trial [4'**770] court held that Ulliman did.
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not engage in a"transfer" for purposes of By-
law 4-7-2.

[**P44] OHSAA concedes that the transfer
provision could have been written more clearly,
F-lowever, OHSAA says that it has consis-
tently interpreted 4-7-2 to mean that any and
all transfers after the first day of a student's
freshman year trigger the one-year period of in-
eligibility. For example, OHSAA notes that it
recently defended its transfer position in a situ-
ation where a student had attended one high
school as a freshman, as a sophomore, and part
of his junior year, had transferred elsewhere
during his junior year, and had then transferred
back into the first high school at the begin-
ning of his senior year. See Hainewortla v. Ohio
High School Athletic kssn. (Oct. 9, 2008),
Trumbull Cty. No. 200$ CV 02731, unre-
ported. In Maineworth, the common pleas court
concluded that the transfer bylaw is neutral
on its face, is not arbitrary, and has a legiti-
mate purpose.

[^*P41 ] Haineavorth is not particularly help-
ful, because the common pleas court did not dis-
cuss the specific facts of the case. The facts
that we just mentioned are ones that OHSAA
outlines in its brief -- not facts that are actually
discussed by the court in its decision. More im-
portantly, Hainewortli does not mention the
wording of tlae transfer bylaw, and there is no
indication that the common pleas court even
considered the particular point at issue in the
case before us. Our research also has not dis-
closed other Ohio cases that have considered the
wording of Bylaw 4-7-2,

[**P42] Even if OHSAA has taken a consis-
tent position on interpretation of the bylaw,
the critical issue is whether OHSAA. is mis-
taken in its interpretation. In St_ate ex rel. Ohip
High School Athletic Asrn y, Ludges of
C'ourt of^^^ <n leas Q.Stark -Ctv..(1962„).
173 Ohio St. 239, 181 NE Zd 261, the Su-
preme Court of Ohio held that HN3 OHSAA's
decisions about its internal affairs "will, in the
absence of mistake, fraud, collusion or arbi-
trariness, be accepted by the courts as conclu-
sive." Id. at paragraph three of the syllabus.

[**1''43] State ex rel. Ohio High School Ath-
letic Assn. arose from a complaint to OHSAA
about "undue influence" having been exer-
cised to induce students to move to the Canton
iVtcK3.nley High School district. After investi-
gating, OHSAA prohibited two students fro.m
playing football for Canton, and also sus-
pended Canton from interscholastic football for
a year. L&_aL2^& Upon the application of the
county prosecutor, the common pleas court is-
sued a tem.porary restraining order prohibiting
OHSAA and various school boards from enforc-
ing the OHSAA order. ^d-aL241. [*62]
OHSAA responded by filing a petition for a
writ of prohibition, in which it sought to pro-
hibit the common pleas court frorn enforcing its
temporary restraining order.

[**P44] The Supreme Court of Ohio ^rst con-
cluded. that HN4 school boards have discre-
tion to authorize their high schools to enter into
agreements with OHSAA, and that OHSAA,
as a voluntary, private association, has standing
to sue regarding these znatters. Irl. at 244-47.
The court then considered whether OHSAA':s
prohibition petition had stated a claim. In this re-
gard, the court noted that:

[**P45] HN55 "I ho decisions of any kind of
voluntary society or assrrciatpon in disciplining
suspending, or expelling members are of a
quasi judicial character.In such cases the courts
never interfere except to ascertain whether or
not the proceeding was pursuant to the rules and
laws of the society, whether or not the proceed-
ing was in good faith, and whether or not
there was anything in the proceeding in viola-
tion of the laws of the land. * * *' [quoting 4
[***771] American Jurisprudence at 466, Sec-
tion 17].

[**P46] ,.* * * *

[**P47] "The respondents do not allege any
mistake, fraud or collusion. The complaint of the
respondents is that the penalty inxposed by
the association is too harsh. There is no allega-
tion that it is arbitrary or any contention that
it is not one provided for by the constitution and
rules of the association. In fact, the uncontro-
verted allegatioais, that a hearing was held, that,
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following the imposition of penalty, a rehear-
ing was granted, that everybody who wanted to
be heard was .hearct, and that the penalty was af-
firmed, indicate that in no way was the ac-
tion arbitrary."' Id. at 24 (citation omitted),

[**P48] The Supreme Court of Ohio con-
cluded, therefore, that OHSAA's decision would
be accepted in the absence of mistake, fraud,
colhtsion, or arbitrariness, Id, Since these fac-
tors were not present, the court allowed the writ
of prohibition, and prevented the common
pleas court from circurnventing OHSAA's or-
der, Id.L-aLZ4_9-M.

ing. * * * Only when a definitive meaning
proves elusive should rules for construing am-
biguous language be ein:ployed. Otherwise, al-
legations of ambiguity become self-fulfilling."
State v P©rtedeld 106 C3hio St 3d 5 7
2005 hio 3095 P1.1.

['*P52] Where ambiguity exists, parol evi-
dence may also be considered in determining the
intention of the parties to a contract. See,
e.g., UYlZan ^av. Bank t̂  eity- :os.a
kc , Meant gomer A.m Nos. 2272222730.193
QhiQ Ap.p..3d.-174, 20C3..i1io 2075, at P24
91.6 ..F.2d gTfi,

[**B49] Unlike the factual situation in ^=.
ex rel C1hin High 5'chool Athletic Assn., the case
before us i:nvolvcs a claim that OHSAA's ac-
tion was not covered by the rules and laws of the
organization. The trial court specificaily
found that OHSAA had mistakenly interpreted
the word "transfer," based on language
found in the second sentence of Bylaw 4-7-2.

[**P54] HN6 Constitutions and bylaws en-
tered into by an association and consenting
parties constitute a contract between the associa-
tion and its members. See &ternatl. Bhd. or'
Elec. Warkers Local Union No. 8 v Gromnicki
t^Q®Ql. 139 Ohio AoD.3d 641 646 ^*631
745 N.E.2d 449, and Alarned u 1laiiversa Hos-
nataL^ Healtli Care &srem Tr,c uvahaga
App Ns7 79016^ 2002 Oh;o IB23 ar p37 and
n. 11, Regarding ambiguity in contracts, the Su-
preme Court of Ohio has said that:

[**p'51] "'In recent years, Ohio courts have de-
voted many pages to discussions of whether
contracts, ballot initiatives, statutes, or even con-
stitutional provisions are ambiguous. * W*
However, no clear standard has evolved to de-
termine the level of lucidity necessary for a
writing to be unambiguous. Some courts have
reasoned that when multiple readings are pos-
sible, the provision is ambiguous. * * * The
problem with this approach is that it results in
courts' reading arnbiguities into provisions,
which creates confusion aiad uncertainty. When
confronted wi.tb allegations of ambiguity, a
court is to objectively and thoroughly examine
the writing to attempt to ascertair< its mean-

P*p"53] We have examined Bylaw 4-7-2, and
we find that it is ambiguous. Furthermore,
while the trial court's interpretation is plausible
at first glance, based on the wording of the
transfer provision, the exceptions to the provi-
sion cast doubt on the trial court's interpreta-
tion, causing it, in our view, to be less tenable
than QI-i sR.A's contrary interpretation.
OHSAA's evidence of intent also contradicts
the trial court's interpretation, and Ullima.n did
not [***172] offer any parol evid.ence. We in-
fer the purpose of the provision is to prevent sttt-
dent-athletes from "shepping„ around for a
school to attend based solely upon a deterrn.ina-
tion of which school will best showcase the stv-
dent's athletic talents, whioh, in turn, would
promote an atmosphere of athletic recruiting at
the high-school level. This purpose would
best be served by a prohibition against all trans-
fers not subject to one of the exceptions, not
just an initial transfer from the school where the
student began ninth grade.

[**PS4] HN7 "[A]n abuse of discretion rnost
commonly arises from a decision that was un-
reasonable." ^Wilsora u Lee. 172 C'lhio A12 3d
791,2007 Uhio 4542, at Pll$ $26 E 2
13_12. ")ecisions are unreasonable if they are
not supported by a sound reasoning process."
Alir411 Ents.,nc. v River Placc ComrnunitX
Urhan .Redevelo,pnwnt or (1990)50 ®hio
St.3d 157. 161. 553 N E.2d 597. The trial court's
interpretation is not based on sound reason-
ing, because it would allow transfers at any time
and for any reason, after one transfer had oc-
curred frogn the school in which a student is en-
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rolled in ninth grade. If this interpretation
[*64] were correct, there would be no need

for OHSAA to include many of the transfer ex-
ceptions. The t`ia.l courts interpretation is
also inconsistent with what we infer to be the
purpose of the transfer provision. And finally,
Ulliman did not present any evidence disput-
ing or contradicting OHSA.A's evidence as to the
purpose and interpretation of its rules.

[x*i'551 As OHSAA points out in its brief, Ex-
ceptions 6, 7, and 11 contemplate situations
in which a student has previously transferred,
or has been granted an eligibility exception. For
example, Exception 6 states that.

[*xP56] "A student shall be entitled to one
transfer into a public high school located in the
public school district within which the stu-
dent's parent residence is located except that
such a transfer shall not be permitted if the stu-
dent has previously utilized the superinten-
dent's agreem ent which was previously set forth
in exception 6 to transfer from that same pub-
lic high school.. r'13efendant's Exhibit 1, p. 46.

[**P57] Likewise, Exception 11 allows sm-
dents to become eligible if their school ceases
to sponsor an interscholastic athletic program,
but does not permit Exception 6 (transfer into
residential district) to be used thereafter, once a
transfer under Exception i 1 has become effec-
tive. Id. at 47.

[*''P58] While multiple transfers could poten-
tially occur during a single school year, that
scenario is unlikely. Moreover, OHSAA's stated
goals include the protection of students and
schools from exploitation, and the establish-
rnent of standards for competition and sports-
maiiship. Defendant's Exhibit 1, p. 27 (OpISAA
Constitution, Article 2-1-1). Associate Com-
missioner Moore also testified that the primary
purpose of the eligibility bylaws is to provide
fair and equitable rules for the 350,000 Ohio stu-
dents who participate in interscholastic athlet-
ics. In light of these goals, it is unreasonable to
conclude that the rules only prohibit initial
transfers from a student's ninth grade school to
another school. Under the trial court's interpre-
tation, students could change schools freely for

purposes of competing in a more advantageous
program without running afoul of OHSAA
rules, once they have made an intermediate
transfer to a school other than the school in
which they were enrolled in ninth grade. If the
trial court's interpretation of the Rule were
to stand, we can envision a scenario in which
a stellar athlete might enroll in ninth grade,
transfer after establishing his ninth-grade
school, spend the next year in club sports and re-
ceiving individual training, and then, after the
one-year restriction has run its course, freely
move from school to [***7731 school, based
upon which school might best showcase his tal-
ents in that season's sport, or which school's
athletic boosters might offer the greatest "incen-
tives" for the star athlete to attend that
school.

[*xPS91 The trial court also concluded that
Ulliman was likely to succeed on the merits, be-
cause OHSAA acted arbitrarily in applying Ex-
ception 2. The [*65] court found that this ex-
ception would easily apply, but for the fact that
Ulliman had turned 18 years old in July
2008. Exception 2 states that:

[**P60) "lf the student is the ward of a court
-appointed guardian, and there is a subse-
quent change in that guardian, the student shall
be eligible in the district of residence of the
new guardian or at any non-public school pro-
vided the student lives with the guardian.
Likewise, if the student is a child or parents
who are either divorced or have had their. mar-
riage dissolved or annulled and there is a court
-ordered change of custody, the student shall be
eligible in the district of. residence of the new
custodial parent or at any non-public school pro-
vided the student lives with the new custodial
parent. For purposes of this exception, the term
'parent' means the biological or adoptive par-
ents of the student or, as the case may be, the
person to whom parenting rights and responsi-
bilities have been allocated pursuant to court or-
der. In the event a student has been temporar-
ily or permanently removed from the home,
'parent' means the person or governmental
agency with legal or permanent custody." Defen-
dant's Exhibit 1, p. 46 (Bylaw 4-7-2, Excep-
tion 2).
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[**P'61] As a preliminary matter, we agree
with OHSAA that HN8 the right to participate
in interscholastic athletics is not constitution-
ally protected. Menke u. Ohio H^h Schnnl Ath-
letic As.rn. 198 112 Ohio App 3d 244, 246
2Qh[Q B. 266, 441 N.E.2d 626. U"llirnan has also
not suggested that he is a member of any con-
stitutionally protected group. The claim of ar-
bitrariness, therefore, is not evaluated under con-
stitutional standards, but is governed by te
ex rel QhiQ Hig,h Scl"l At1tletk1^^
Qhjo St, 239 . '181 N E2d M1, which holds
that OHSAA internal affairs decisions will be ac-
cepted as conclusive, in the absence of arbi-
trariness. The Ohio Supreme Court did not spe-
cifically define "arbitrariness" in this context.
In iVenke, the court of appeals rejected a claiin
of arbitrariness where an OHSAA rule de-
clared Ohio non-resident students ineligible to
participate in Ohio interscholastic athletics, The
court noted that the rule had been adopted prop-
erly, in compliance with OHSAA regula-
tions. 2Ohia Ar)4 .3d at 247.

[**P621 The Supreme Coua-t of Ohio has also
defined "arbitrary" in other contexts as

without adequate determining principle;
not governed by any fixed rules or stan-

dard.',• Cia, of 13a} t n ex ret 5candr tck v. J'vk-
C7Ee (1981), 67 Ohio St.2d 356. 339, 423 N.E.2d
.1-Q9-5 (citation omitted). Accord. Ce&_zr ^3av
C,os2,st, I^c4v Git^ atFreniont (1990)ti50 Ohio
St 3d 19^ 22.552 M2^^d 202.

['^*P63] No evidence was presented in. the
trial court to indicate that Exception 2 was im-
properly adopted in violation of OHSAA regu-
lations, nor is there any evidence that Excep-
tion 2 is without adequate determining
principles. While the rule may restrict students
who cannot qualify for a change of custody
due to their age, Ulliman failed to demonstrate
that the rule is not rationally based.

[*56) [**P64] Moore, the OHSAA Commis-
sioner, testified that OHSAA has encountered
situations where students born a day or two be-
fore a cut-off are inneligible. Moore indicated
that C3HSAA. has litigated this issue in the past,
and has prevailed, Moore also stated that
OHSAA has made a[4:**774] fundamental

change by applying waivers for children with
disabilities who may be over the age limit. How-
ever, the general rule is designed to protect stu-
dents to make sure they are not playing
against students who are nineteen or twenty
years of age. Moore denied applying the by-
laws inconsistently in the present case, or per-
forming her work arbitrarily.

[**P651 In concluding that Exception 2 is ar-
bitrary, the trial court did not rely on facts or
evidence showing irregularity in the rule-mak-
ing or decision processes. The court, instead,
apparently relied on its own opinion that the rule
could easily cover Ulliman, but for the fact
that he was 18 years old. This does not satisfy
the arbitrariness requirerrzent.

[**P661 In Crana y
Schoo1 Ath ntic Arsrt_ (CA'J 1992), 975, "".2d.
131.5, the Seventh Circuit Court of AppeaLs
held that a state athletic association had acted ar-
bitrarily and capriciously in applying its di-
vorce transfer rule to a situation where the par-
ents had changed custody of a child, who
was then declared ineligible. The Seventh Cir-
cuit noted that if the rule were unambiguous
or if the association had interpreted and ap-
plied the rule consistently, "no court could inter-
fere." Id at 132 . The reasons for finding ar-
bitrary application included the fact that the rule
was poorly drafted, since vari.ous key phrases
were undefined. Id. However, the Seventh Cir-
cuit stressed that this would not have been fa-
tal, if the association had "used the common
meaning of these terms or interpreted the
terms consistently." ld. However, testimony of
the association's commissioner indicated that the
association had no consistent idea what the
words in the rule meant. Id.

[**P67] The Seventh Circuit also noted that
the association's interpretation of the rule
seemed to change with the situation at hand,
and seemed designed to allow the association to
declare students ineligible, or achieve a pre-
ordained result. Id. Finally, the Seventh Circuit
concluded that the inconsistency was aggra-
vated by the association's failure to publish writ-
ten opinions or reasoning for eligibility deci-
sions. As a result, high schools, parents, or
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students had no guidance and could not make
fully-informed decisions. Id.

[**P6$) The evidence presented in this case
does not suggest that OHSAA acted arbitrarily,
that OHSAA had no idea what the terms in By-
law 4-7-2 and its exceptions nxean, or that
OHSAA applied the bylaw and its exceptions
inconsistently. In fact, Moore's testimony indi-
cates that OHSAA applies the rules consis-
tently. There is also no evidence that OHSAA de-
viated from its own procedures in adopting or
implementing the exception.

[*67] [**P691 As a further matter, we note
that H1V9 OHSAA's general age-limit regula-
tion, which restricts students to eight consec'a-
tive semesters of athletic participation, has pre-
viously been upheld. See Rhgdes v. Qhan
H1-gh&hoal At ettc Assn N.D CDhio 1996)
939 F.Supp. 584. 589. Lilce Exception 2, the age
-limit regulation may prevent some students
from playing interscholastac sports, However,
the fact that an occasional student may be pre-
vented from playing does not mean that the
rule is arbitrary. The exceptions to Bylaw 4-7-2
provide many ways to legitimately qualify for
eiiaibility, and OHSAA is not required to antici-
pate every situation. in addition, Ulliman
failed to present evidence that OHSAA arbi-
trarily applied the custody change exception.

[**R73] "THE TRIAL COURT'S ORDER EN-
JOINING THE OHIO HIGH SCHOOL ATH-
LETIC ASSOCIATION FROM PROHIBITING
APPELLEE FROM (1) hARTICIPATING IN
INTERSCHOLASTIC ATHLETICS DURING
HIS SENIOR YEAR AT CENTRAL AND (2)
TAKING ADVERSE ACTION ACiA.rNST EI-
THER THE APPELLEE OR CENTRAL FOR
ALLOWING THE APPELLEE TO PARTICI-
PATE IN INTERSCHOLASTIC ATHLETICS
DURING HIS SENIOR YEAR AT SAID
HIGH SCHOOL WAS AGAINST THE MANI-
FEST WEIGHT OF THE EVIDENCE, AN
ABUSE OF DISCRETION AND CONTRARY
TO LAW."

[**P741 Under tlxis assignment of error,
OHSAA contends that the trial court's decision
is against the manifest weight of the evi-
dence, an abuse of discretion, and contrary to
law, because Ulliman failed to prove the ele-
ments required for a preliminary injunction
by clear and convincing evidence. HNIO The el-
ements to be weighed in granting prelirninary
injunctions are: the petitioner's likelihood of
success; the probability of irreparable harm
to the petitioner if relief is not granted; the har rn
caused to the other parties by the issuance of
a stay; and whether public interest will be served
by an injunction. Intenaat. L1ic .̂r.mnnd Ex-
charcgc,,1ewe1er,t, lnc 70 OhgQ App,3d at E2.

[s°*.I'7IE1 We conclude that the trial court erred
when it found that Ulliman had a substantial
likelihood of succeeding on the merits. The re-
maining prongs of the prelinfinary injunction
standard do not [**'k7751 need to be dis-
cussed, because a finding in Ulliman's favor on
the likelihood of success is required to justify
"intrusion into the ordinary processes of admin-
istration and judicial review." Irzternat. Dia-
012nd Inc.. 1921), 70 Ohio
App.:3d 667. 672, 591 N.E.2d 881,

f **P71] OHSAA's First Assignment of Error
is sustained.

III

[**P721 OHSAA's Second Assignment of Er-
ror is as follows:

[**P75] Ullinlan's failure to prove that he
is likely to succeed on the merits -- the subject
of Part 11 of this opinion, above -- is a criti-
cal failure. This failure leads to the conclusion
that the trial court's decision is against the
weight of the evidence, [*68] and is an abuse
of discretion. Accordingly, we need not con-
sider the remaining pordons of OHSAA's argu-
ment.

[^*-P76] OHSAA's Second Assignment of Er-
ror is sustained.

IV

[**P77] OHSAA's First and Second Assigri-
trtents of Error having been sustained, the pre-
Iinninary injunction issued against. it is Re-
versed and Vacated,
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.... signment of the Chief Justice of the Supreme
FROELICH and HARSHA, JJ., concur. Court of Ohio).

{Hoia. William H. Harsha, judge from the
Fourth District Court of Appeals, sitting by as-
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JENTERED
IN THE COURT OF APPEALS OCT 25 2Qi3

FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OiiIO _

AI.,EXXUS M. PAIGE, APPEAL NO. Cm130024
TRIAL NO. A-12o9427

plaantiff Appellee,

VS.

OHIO HIGH SCHQOLATHLETIC
ASSOCIATION,

I3efenclant-Appellarat>

JtJ13GMEIVTEd JTRY.

D
This cause was heard upon the appeal, the record, the briefs, and arguments,

The appeal is dismissed and the snjunotgon is vacated for the reasons set forth ar, the

Opinion filed this date.

Further, the court holds that there were reasonable grounds for this a^peal, allows

no penalty and orders that costs are taxed under App. R. 24,

The Court further orders that .t^ a copy of this Judgment with a copy of the Oplnlma

attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

under A.pp. R. 27.

To the clerk:

Enter upo tka.e,g urnal of the court on October 2„ 2o13 per order of the court,

By:
Presiding Judge .:,

^: .:
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