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FIRST APPELLATE DISTRICT OF OHIO ‘

HAMILTON COUNTY, OHIO

ALEXXUS M. PAIGE, : APPEALNO. C-130024
TRIAL NO. A-1209427
Plaintiff-Appellee,

V8. : JUDGMENT ENTRY.
OHIO HIGH SCHOOL ATHLETIC : f :
ASSOCIATION, M{W i i

Defendant-Appellant, : il |l 4 it !, ;

D104056695

This cause was heard upon the appeal, the record, the briefs, and arguments.
» The appeal is dismissed and the injuﬁction is vacated for the reasons set forth in the
Opinion filed this date.
Further, the court holds that there were reasonable grounds for this appeal, allows
no penalty and orders that costs are taxed under App. R. 24,
The Court further orders that 1) a copy of this Judgment with a copy of the Opinion
attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

“under App. R. 27.

To the clerk:
Enter upon the journal of the court on October 25, 2013 per order of the court.

T !
Presiding Judge
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FISCHER, Judge.

{11} Defendant-appellant the Ohio High School Athletic Associstion
("OHSAA”) appeals from a preliminary injunction issued in favor of plaintiff-
appelles, high-school-athlete Alexxus Paige. The injunction restrained the OHSAA
from enforcing OHSAA Bylaw 4-7-2 under whlch nge had been declared ineligible

Paige or Wmton Woods fcr her partxczpanon in athletzcs. Because We conclude that

no actual controversy currentiy exxsts between the OHSAA and Paige, 3 we grant her

motion to dismiss the' appeal as moot We albo vacate 'chat pomon of the tr1a2 court’s

{%{2; On June 1
“ u £

from the family’s: home*m the Cmcmna : ubhc choai Dx§§ ct t_o%n apartwent in
&

the Winton Woods Sehiool Distfict: As arresult! j&héﬁ%’(}*f@,.i?éi'ge, who had attended
Withrow High School for her fresh;nén,kég.phomore,' and junior years, enrolled at
Winton Woods High School for her senior year. Both schools are members of the u
OHSAA. | o

{73} The OHSAA is an association of public and private high schools |
and junior high schools in the state of Ohio that regulates, supervises, and
administers interscholastic athletic competition among its member schools. As

members of the OHSAA for the 2012-2018 school year, Withrow and Winton Woods 7

have adopted and agreed to follow the OHSAA bylaws and regulations.
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{4} OHSAA Bylaw 4-7-2 provides that a student who transfeds
school to another after the fifth day of her ninth grade year cannot play sports at the new
school for one year from the date of enrollment unless one of the 11 exceptions applies.
Esception One provides that

[ilf, as a result of a bona fide legal change of residence made by BOTH
PARENTS, the student is compelled to transfer from one public school

district to another public school district, the Commissioner’s Office

may restore athletic eligibility at the new school provided the
Commissioner’s Office is satisfied that the transfer was not athletically
motivated. The requirement that “both parents” make the move may
be waived by the Commissioner’s Office if the marriage of the parents
has been or is in the process of being terminated or if the parents were
never married. An Affidavit of Bona Fide Residence in the form
requested by the Commissioner’s Office, must be submitted along with
any request for the application of this exception.

{45} Following Paige’s transfer to Winton Woads, her mother submitted
an affidavit for a bona fide legal change of residence to the OHSAA in accordance
with Exception One to OHSAA Bylaw 4-7-2, Shortly thereafter, OHSAA Associate
Commissioner Dr. Deborah Moore notified Winton Woods by letter that the QOHSAA
had determined that Paige had not met the exception because her transfer had not
been compelled by a change of residencé, but had been motivated by a desire to play
basketbail at Winton Woods. Thus, the OHSAA concluded that under Bylaw 4-7-2,

Paige was ineligible to participate in athletics at Winton Woods during her senior

year. Paige’s mother appealed the commissioner's determination o the OHSAA

Appeals Panel. Following a hearing, the Panel affirmed the commissioner’s ruling,

3
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{96} On December 5, 2012, Paige filed suit in the common Mless-eos
seeking a preliminary injunction to enjoin the OHSAA from enforcing transfer Bylaw
4»%»2 against her. The trial court held a hearing on December 7, 2012, and granted
her request. It restrained the OHSAA from enforcing transfer Bylaw 4-7-2 against
Paige and from taking any adverse action against Paige or nonparty Winton Woods
based upon the OHSAA’s determination that Paige was ineligible to participate in
athleties during her senior year at Winton Woods, Paige filed an amended complaint
seeking that relief on December 17, 2012. The record does not reflect service of the
amended complaint upon Winton Woods. Thus, Winton Woods was never made a
party to this action,

{7} In this appeal, the OHSAA raises five assignments of error. But
before we can reach the merits of its appeal, we inust determine if its appeal is moot.
Paige has filed a motion to dismiss, rguing that the OHSAA’s appeal is moot, “The
doetrine of mootness is rooted both in the ‘case’ or ‘zontroversy’ language of Section
2, Article IIf of the United States Constitution and in the generat notion of judicia?
restrainl.” See James 4, Keller, Inc. v. Flaherty, 74 Ohic App.3d 788, 791, 600
N.Ez2d 736 (10th Dist.1991) citing 1 Rotunda, Novak & Young, Treatise on
Constitutional Law: Substance and Procedure, 97, Section 2.13 (1986). “While
Ohio has no eonstitutional counterpart to Section 2, Article 111, Ohio courts have long
recognized that a court cannot entertain jurisdiction over a moot controversy.” Id.

{98} A case becomes moot if at any stage there ceases to be an actual

controversy between the parties. See Miner v. Witt, 82 Chio St. 237, 92 N.E. 21

(1910); see also Former p. Thomas, 22 Ohio St.2d 13, 14, 257 N.E.2d 371 (1970) (“[it] ’

has become settled judicial respansibility for courts to refrain from giving opinions

on abstract propositions and to avoid the imposition by judgment of premature

25 2013
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declarations or advice upon potential controversies.”). “An actual controvhrsymigeg e

genuine dispute between adverse parties.” Kinoaid v. Erie Ins. Co., 128 Ohio St.ad 748,
2010-Ohio-6036, 944 N.E.2d 207, § 10.
{99}  Ohio courts have held that when an individual graduates from high

school or no longer has an interest in participating in interscholastic athletic activity, an

action to participate in such activity is deemed moot. See Dankaoff v. Ohio High School
Athletic Assn., gth Dist, No, 24076, 2008-Chio-4559, § 4; Ulliman v. Okio High School
Athletic Assn., 184 Ohio App.3d 52, 2009-Chio-3756, 919 N.E2d 763, 1 28 (2d Distf).
Here, it is undisputed that Paige has graduated from Winton Woods High School and
will play no more high school basketball games, Thus, the power of the OHSAA to
adversely affect her rights to play interscholastic sthletics has ended. Consequently,
there is no live controversy regarding the transfer rule or her participation in athletics at
Wintons Woods,  4s a result, we agree with Paige that the portion of the trial court’s
injunction which permitted her 1o participate in interscholastic athletics at Winton
Woods is moot.

| (410} The CHSAA argues, however, that the case as a whole is not meoot
because the trial court's injunction also prohibited the OHSAA from taking any adverse
action against Paige or Winton Woods for permitting Paige’s p;"‘rticipation in
athletics. According to OHSAA Bylaw 11-1-4, the OHSAA may sanction member schools
and their athletes in the event an ineligible student athlete participates in violation of the

OHBAA eligibility rules, but in accordance with an injunction or restraining order which

is later vacated, stayed, reversed, or finally determined to have been unjustified. Those
sanctions include: striking individual and team records and performances, forfeiting

victories, returning trophies and rewards, and returning certain funding,

523
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{911} The OHSAA argues that a live controversy exists because if has a% 23 2013

interest in having the injunction invalidated and set aside, so that it ean exercise its
possible diseretion to impose the penalties under Bylaw 11-1-4 upon Winton Woods and
Paige. It further argues that Paige has an interest in preventing the QHSAA from
erasing her own team’s victories and performances.  Paige, however, has no such
interest as noted in the motion to dismiss this appeal. The OHSAA relies upon an
opinion from the Second Appellate District, Ulliman, 184 Ohio App.ad 52, 2009-Ohio-

3756, 919 N.E.2d 763, to support its position. But we do not find the analysis in

Ulliman to be persuasive because the Second Appellate District engaged in no
meaningful analysis of whether the OHSAA, the school, or the student had a legally
cognizable interest in the outcome of the appeal,

{9412} Notably in this case, Winton Woods was never made a party in tﬂe
trial cdurt, nor was it made a party to this appeal. Further, Winton Woods has never
moved to intervene in this case, and has asserted no interest in this matter, Thus, there
is no justiciable controversy or pending action between the OHSAA and Winton Woods
concerning the validity or the enforcement of the rial court’s prefiminary injunction.
Thus, we have no authority to adjudicate any potential dispute between the OHSAA and
Winton Woods over the sanctions outlined in Bylaw 11-1-4. As a result, any actions the
OHSAA may take against Winton Woods in the future are irrelevant in determining
whether a live controversy currently exists between Paige and the OHSAA, See Johnson
v. Florida High School Activities Assn.,, Inc., 102 F.3d 1172, 1173 (11th Cir.1997);
Jordan v. Indiana High School Athletic Assn., 16 F.3d 785, 787-88 (7th Cir.1994):
McPhersan v. Michigan High School Athletic Assn., 119 F3d 453, 458, 466 (6th

Cir.1997) (Nelson-Moore, J., dissenting).

N
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{913} Furthermore, no live controversy exists now between Palee and the

OHSAA. Paige’s attorney stated during oral argument that Paige had no further interest

in continuing the injunction and argued that the issues before this court are moot,
’ Moreover, there is no indication in the record or the parties” briefs that Paige set any
records or won any awards while participating under the injunction. See Crane v,
Indiana High School Athletic Assn., 975 F.2d 1315, 1318 (7th Cir.1992) {(student’s claims
were not moot where the student could lose individual awards). Likewise, the record
does not reveal whether there are any team records that could be stricken,

{14} Thus, the only remaining penalties that Paige could conceivably have
an interest in avoiding are the erasure of her individual performances and. the forfeiture
of any team victories. There is some authority that when a student athlete represents to
the trial court that he or she would be personally adversely affected if the school were
penalized, an appesl is not moot despite the absence of the school as 3 party to the
appeal. See McPherson, 119 Fad at 458-459; Sandison v, Michigan High School
Athletic Assn., 64 F.3d 1026 (6th Cir.1995); Pottgen v. Missouri State High Sckoéi
Activities Assn., 40 F.3d 926, 928 (8th Cir.1994), However, there is also authority that
the possibility of retroactive penalties does not prevent an appeal from being moot if the
only possible penalty is forfeiture of team victories and the school, like OHSAA member
Winton Woods in this case, is not a party to the appeal. See Johnson, 102 F.3d at 173;

see nidso Jordan, 16 F.3d at 788-89.

{915} Here, given the uncontested statements of Paige’s attorney that she

will not be personally adversely affected if Winton Woods were to be penalized, and the
fact that application of Bylaw 11-1-4 would have a meaningful impact only on Winton
Woods, a nonparty, who as a member of the OHSAA has agreed to the OHSAA rules, we

cannot conclude that there is a tangible and substantial controversy between the parties




OHIO FIRST DISTRICT COURT OF APPEALS -
ENTERED
. L 0CT-25 2013
with respect to the portion of the injunction enjoining the OHSAA from aking any

action against Paige and Winton Woods. Moreover, it is not even clear if there will be a
future controversy between the parties. The imposition of sanctions under Bylaw 11-1-4
is dlscretzonary and thus speculative at best at this time. The OHSAA may choose, inits
discretion not to sanction Winton Waoods, or Paige and/or Winton Woods may choose
not to protest the sanctions that are subsequently imposed, See McPherson, 119 F.3d at
45 (Nelson-Moore, J., dissenting). We, therefore, conclude that the OHSAA’s appeal as
a whole is moot. SeeJohnson, 102 F.3d at 1373; see also Jordan, 16 F.3d at 788-89,

{916} The OHSAA alternatively argues that even if this case technically
meets the standard for mootness, we should not dismiss the case as moot because an
exception to the mootness doctrine exists for cases that are capable of repetition, yet
evade judicial review. But to meet this exception, the OHSAA must show that both of
the following conditions apply: (1) the challenged action is too short in duration t@
be fully litigated prior to its cessation or expiration and (2) there is “a reasonable
expectation that the same complaining party will be subjected to the same action
again.” State ex rel, Calvary v, Upper Arlington, 89 Ohio St3d 229, 231, 729 N.E.24
1182 (2000),

{17} We agree with the OHSAA that it has met the first prong. Here, the

basketball season ended during the pendency of OHSAA’s appeal. But because Paige

has graduated, there is no reason to suspect that either she or her parent, the parties
actually involved in this case, will again be subjected to the actions of the OHSAA.
Thus, this is not an issue that is capable of repetition yet evading review. See
Dankoff v. OHSAA4, oth Dist. Summit No. 24076, 2008-Ohio-4550, 1 4; see also
Johnson, 102 F.3d at 11%3. Nor do we find the resolution of the issues in the

OHSAA's appeal to raise a debatable constitutional question or to be a matter of
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great public importance.” See Schwabb v. Lattimore, 166 Ohio App.sd 2, 2006~

Ohio-1372, 848 N.E.2d 912, 7 12 (3st Dist.).

{418} Because there is no present controversy between Paige and the
OHSA4, we grant her motion to dismiss the appeal as moot. And because Winton
Woods is not even a nominal, much less an active party to this lawsuit, the trial court
lacked the authority to issue the preliminary injunction regarding Winton Woods
without prior notice and hearing from the school district, We, therefore, vacate that
portion of the preliminary injunction that prohibits the OHSAA from taking any
action against Winton Woods.

{919t We recognize that our resolution of the OHSAA’s appeal conflicts
with the opinion of the Second District Court of Appeals in Ulliman v. Ohio High
School Athletic Assn., 184 Ohio App.3d 52, 2009-Ohio-3756, 916 N.E.2d 763 (2d Dist.).
We, therefore, certify' to the Bupreme Court of Chio, pursuant to Se_cftx'on (B} 4),
Article IV, Ohio Constitution, the following issue for review and final determination:
Where an injunction is issued at the request of a student, which permits the student
to participate in interscholastic athletics despite the Ohio High Scheol Athletic
Assoclation’s determination of ineligibility, under its Bylaw 4-7-2, Exception Oné,
and prohibits the OHSAA from invoking its right to sanction 2 member school, does
a live controversy still exist when: (1) the student is no longer participating in high
school athletics; (2) the member school where the student participated is not a party
to the appeal; and (3) the student is no longer interested in pursuing the matter on
appeal?

Judgment accordingly.

HENDON, P.J, concurs.
CUNNINGHAM, J., dissents.

CUNMINGHAM, J., dissenting.

s}
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{920} 1 respectfully dissent. I cannot agree with the majority that the

OHS8AA’s appeal is moot. As 3 result, 1 would reach the merits of the OHSAA’s
appeal. Because Paige was afforded notice of the OHSAA’s eligibility detenninatidn
and an opportunity to be heard before its Appeals Panel in accordance with the
OHSAA’s constitution and bylaws and because the OHSAA Panel's decision denying
her eligibility was not the result of mistake, fraud, collusion, or arbitrariness, I would
reverse the trial court’s ruling and vacate the preliminary injunction.

OHSAA and Trial Court Proceedings

{921} Alexxus Paige attended Withrow High School and played
basketball there from the ninth through the eleventh grades. On June 1, 2012, Paige
moved with her mother, Vivian Watkins, from the family’s home in the Cincinnati
Public School District to an apartment in the Winton Woods School District. As a
result of the move, Paige enrolled at Winton Woods High School for her senior year,
Both Withrow and Winton Woods are members of the OHSAA., ;

{9122} The OHBAA is a nenprofit, voluntary, unincorporated association
of public and private high schools and middle schools in the state of Ohio that
regulates, supervises, and administers interscholastic athletic competition among itg
member schools. As members of the OHSAA for the 2012-2013 school year, Withrow

and Winton Woods have adopted a constitution and bylaws by which they have agreed

to conduct their interscholastic sports programs,

{423} Section 4-7-2 of the OHSAA Bylaws states that a student who
transfers from onevschool to another after the fifth day of heér ninth grade year cannot
play sports at the new school for one year from the date of enrollment unless one of the

eleven exceptions applies. Exception One states as follows:
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{i}f, as a result of a bona fide legal change of residence made by
BOTH PARENTS, the student is compelled to transfer from one
public school district to another public school district, the
Commissioner’s Office may restore athletic eligibility at the new
school provided the Commissioner’s Office is satisfied that the
transfer was not athletically motivated. The requirement that
“both parents” make the move may be waived by the
Commissioner’s Office if the marriage of the parents has been or is
in the process of being terminated or if the parents were never
married. An Affidavit of Bona Fide Residence in the form
requested by the Commissioner’s Office, must be submitted along
with any request for the application of this exception,
{924} Upon Paige’s transfer 1o Winton Woods, the athletic director at
Winton Woods and Watkins submitted an affidavit for 2 bona fide legal change of
residence to the OHSAA in acoordance with .E%cepﬁan One. The OHSAA sent an
email to Darren Braddix, the Athletic Director at Withrow High School, gbout Paige’s
request for an exception to the transfer prohibition. Braddix, responded as follows:
I am sure that this move was athletically motivated; There was a
problem during our last tournament basketball game where she
was benched for the remaining 3 gtrs and we proceeded to lose.
. Alexxus and the coach got into it. Her parents and the coach also
got into it. From that point on she declared that she was
transferring to Winton Woods and couldn’t wajt to play us. That is
all we heard 3-4 qtr last year. Winton Woods is where most of her

AAU [Amateur Athletic Union] Basketball teammates play as wel}

o
s
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as one of her AAU Coaches. We wish her well but [T] am suke

Alexxus would still be here if it weren’t for Basketball,

{925} Shortly thereafter, OHSAA Associate Commissioner Deborah
Mocre notified Winton Woods by letter that the OHSAA had determined that Paige’s
decision to transfer schools had not been compelled by a change of residence, but
had been motivated by a desire to play basketball at Winton Woods. Thus, the -
OHSAA had eoncluded that under Bylaw 4-7-2, Paige was ineligible to participate in
athletics at Winton Woods during her senior year. Paige’s mother appealed the
commissioner’s determination to the OHSAA Appeals Panel. |

{426} The OHSAA Appeals Panel was established in June 2012 after a
vote by OHSAA member schools authérizing the board of directors to establish an
appeals panel with exclusive jurisdiction to hear eligibility appeals. The Appeals
Panel is comprised of three superintendents from member schools i different parts
of Chio. The rules of conduct for eligibility appeals. are set forth in the 2012-2013
OHSAA Manual under the heading “Freguently Asked Quesﬁonso”‘

{927} The rules provide that the appellant or 2 répresentative of his
choosing shall have the opportunity to present evidemce through witnesses or
documentary evidence, supporting the position as to why the appeal should be
granted. The rules further state that the commissioner’s office does not have
subpoena power. Therefore, it is incumbent upon the appealing party to make all
arrangements necessary for the attendance of any/all witnesses it desires to support
its appeal. The commissioner, however, has the authority to compel the attendanée
of school personnel at this hearing, and may exercise that authority if it is percetved

that their attendance is necessary to assist in understanding facts necessary for the

disposition of the appeal.

e
e
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{928} The rules additionally provide that the commissioner’s office will

be represented by members of the OHSAA staff who shall be present at and
throughout the appeal, as well as the OHSAA legal counsel; that OHSAA staff and
counsel will defend the decision from which the appeal is taken, and c;ne should
expect a vigorous defense of the same; and that a great deal of deference shall he
given to the decision of the commissioner’s office. Notwithstanding this deference,
however, an appellant shall be permitted to introduce any new evidence he or she
believes is relevant to their case. Likewise, the commissioner’s office may introduée
additional evidence in support of its decision. The rules expressly state that the
burden of proof rests with the appealing party.

{929} At a hearing before the panel regarding Paige’s eligibility, Assistant
Commissioner Moore acknowledged that Watkins had made a bona fide .move into
the Winton Woods Scheol District. Thus, she stated that the issue before the Panel
was whether athletics had been 2 motivating factor for the move. Watkins, who had
appeared at the hearing on her daughter’s behalf without counsel, explained that she
and her husband had separated, and that she and Paige had moved to an apartment
in the Winton Woods School District. OHSAA staff as well as the three panel
members asked Watkins specific- questions about the move and whether thers had
been a problem between Paige and the basketball coach at Withrow.

{4130} Watkins responded:

What happened-I'm not really sure. First of all, P'm more of a sit

back and observe parent. I don't say much. The very last game of

the year, Alexxus played for a minute. After the game was over, my

husband and J, we went to the coach and we asked why Alexxus

barely played. She started. Everybody on the bench ~ everybody on

Nnd
e
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the bench was asking the same question. He stated that she was

focused * * * And he basically went on to say that there was some

things that happened in the locker room, which I didn't really get

into. He addressed it. It wasn’t that big of an issue with us.

{431} Watkins was also asked whether it had entered her mind that by
transferring schools Paige might not be able to play, Watkins replied, “No, it never
entered my mind. I had no idea. No. This all ~ This comes completely out of the
box.” When the panel member further inquired if this would have changed her mind
about moving, Watkins replied, “If she couldn’t play? Um, probably. Because my
daughter has been through enough. She enjoys basketball, But probably, I don’t -.”
The panel member responded, “Okay, That fine.” Watkins then stated, “Well
probably. If I had known I was going to come up here and take the day off worl,
yeah, probably.”

{32} Darren Braddix, the Athletic Dzrector at Withrow, also appeared
before the Panel. He stated that afier Paige’s altercation with the coach her hehavior
changed, and added; |

And the following, I would say, quarter and a half of school,

Alexxus really spent the last part of that time saying, I'm

transferring. I'm leaving, I'm not playing here. I don’t want to be
here. P'm leaving. I'm going to go to Winton Woods. I mean, she
just—she was adamant that she couldn’t wait to get out of there * *
* Like I said, the teammates and principals and a lot of faculty and
staff~I mean a lot of what she said was heard and was said 1o a lot

of them. So it wasn’t just the athletic department. It was the entire
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going to Winton Woods. I can’t wait to play you guys * * #,

Braddix stated that Paige’s comments along with the following facts~(1} her KAL)
team practiced at Winton Woods, (2} her AAU coach is a Winton Woods assistant
coach, (3) several of her AAU teammates played for Winfon Woods, and (4) the new
coach at Withrow had reached out to Paige to smooth things over, but Paige had
responded that she was “not going to feel comfortable coring back”~led Withrow
administrators to believe that Paige’s move to Winton Woods was athletically
motivated.

{933} After Braddix had spoken, Watkins was given an opportunity to
respond. She stated that during the eﬁd of the previous school year Paige knew they
would be moving, but she didn’t know where, She also saild that Paige’s transfer to
Winton Woods had nothing to do with playing AAU basketball there. The Panej
accepted a letter from Watkins, which detailed the reasons for the move. It also
accepted a copy of the lease that Watkins had signed on May 17, 2012, for the
apartment in the Winton Woods school distriet. The Panel unanimously affirmed the
commissioner’s ruling,

{934} Paige then filed suit in the common pleas court seeking a
preliminary injunetion to enjoin the OHSAA from enforcing the transfer eligibility
rule against her and from penalizing Winton Woods for permitting her participation
in athletics. The trial court held a hearing on the complaint. It permitted Paige,
Watkins, Steven Sanders, Paige’s AAU coach, David Lumpkins, the assistaét
principal and assistant girls basketball coach at Winton Woods, and OHSAA
Associate Commissioner Moore 1o testify. At the conclusion of the hearing, the trial

court granted Paige’s request, finding that the OHSAA's decision to deny her
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eligibility was fraudulent, arbitrary, and mistaken; that the OHSAA had ViOILEd:nhQL
fundamental due-process rights; and that Paige would be likely to succeed on the
merits at trial,

{435} In reaching these conclusions, the trial court found that the

OHSAA's determination that Paige’s move had been athletically motivated was
arbitrary and fraudulent because it had been based solely upon the testimony of
Braddix, who had been upset that Paige had left Withrow, The trial court found that

Braddix's testimony before the OHSAA and at the hearing for preliminary injunction

lacked credibility because it had been based upon hearsay statements. The tria] court
then found that the testimony from Watson and Paige, and their witnesses’
testimony as to a nonathletic motivation for the move, was more credible.

{936} The trial court further found that Paige was likely to succeed on the
merits of her claim that the OHSAA’s decision to deny her eligibility was fraudulent,
arbitrary, and mistaken and that the OHSAA had violated her fundamental due-
Pracess rights. The trial court held that the OHBAL had failed to afford Paige

“fundamental dye process.” It focused upon the fact that Paige had not been given

the right to compel witnesses or to cross-examine Braddix during the OHSAA appeal
hearing, Finally, the trial court found that the OHSAA had made an arbitrary or
mistaken interpretation of the requirement in Exception One that “both parents”
must make a bona fide legal change of residence. As a result, the tﬁal court
restrained the OHSAA from enforcing transfer Bylaw 4-7-2 against Paige and from
taking any adverse action against Paige or Winton Woods based upon its
determination that Paige was eligible to participate in athletics during her senior

year at Winton Woods.
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The OHSAA's Appeal is Not Moot

{937} I agree with the majority that before we can reach the merits of the
OHSAA’s arguments on appeal, we must determine if the OHS8AA’s appeal i moot.
Paige has filed a motion to dismiss the appeal on this basis, which this court defarred for

resolution with the merits of the OHSAA’s appeal.  She argues that because the

basketball season has ended and she has graduated from Winton Woods, there is
nothing for this court to adjudicate and that the OHSAA’s appeal is moot,

{938} TIalso agree with the majority that the general rule with respect to the

, issue of mootness is that an actual case or controversy must exist at all stages of
appellate review. Kincaid p. Erte Ins. Co., 128 Ohio St.3d 748, 2010-Ohio-6036, 944
N.E.2d 207, ¥ 10, Only in rare instances such as where the guestion presented for review
is of great public interest, concerns a constitutional question, or involves exceptional
cireumstances capable of repetition yet evading review, will this court decide an
otherwise moot caze, Schwabb v, Lattimore, 166 Ohio App.ad 12, 2006-Chio-1372,
848 N.E.2d 912, 12 (1st Dist.),
{132} In determining whether appeals from preliminary injunetions

involving the OHSAA are moot, Chio appellate courts have Jooked to Sixth Circuit

case law. In Sandison v. Michigan High School Athletic Assn., 64 F.3d 1026, 1030
(6th Cir.1995), the Sixth Circuit held that the first part of a preliminary injunction
whlch had permitted the plaintiffs to participate in the track season at their
respective high schools was moot and did not fit within the “capable of repetition yét
evading review” exception to mootness. The Sixth Circuit's holding was based on the
fact that the track season had ended, and the students’ graduation from high school
had eliminated any reasonable possibility that they would be subject to the sanie

action again, Jd.
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{940} The Sixth Circujt concluded, however, that the case was nbtus

with regard to the second part of the preliminary injunction, which had prohibited

the Michigan High School Athletic Association (“MHSAA”) from penalizing the

respective high schools for allawin_g the students to compete, 7d, Based on provisions
in the MHSAAS bylaws that allowed victories to be forfeited and individual
performances to be erased, the Sixth Circuit concluded that the students still had én
interest in preventing the MHSAA from erasing from the records both their team

victories and their individual performances. Jd.

{9141} Two years later, in McPherson v, Michigan High School Athletie
Assn., 119 F.3d 453, 458, (6th Ci.r.1997), the Sixth Circuit, sitting en bane, followed its
earlier decision in Sandison. It held that the first part of a preliminary,injuncﬁon,
which had permitted a plaintiff to participate in the basketball season at his
respective high school, was moot and did not it within the “capable of repetition yet
evading review” exception to mootness. Id. at 459. But it concluded that the second
part of the injunction, which had prohibited the MHSAA from taking “any action which
would cause the school district to be penalized for Plaintiffs participation in

interscholastic athletic com petition,” still presented a live controversy. Id.

{942} In reaching this conclusion, the court considered the student’s
complaint, which had requested that the district court restrain the MHSAA from “takiﬁg
any action that would cause the school district to be penalized for the student’s

" participation in interscholastic activities, including * « * requiring that any games be
forfeited.” Id. Tt also considered the MHSAA’s bylaws, which expressly provided that if
a student was ineligible, but nonetheless, allowed to play because of a court-ordered

injunction that the MHSAA shall

(e
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‘require all victories to [be] forfeited to opponent,” and may vacate or

strike ‘that individual or team records and performances achieved during

participation by such ineligibles, if the injunction is subsequently
reversed or finally determined by the eourts that injunctive relief i not or
was not justified.’

id,

{443} The 'Sixth Circuit noted that the MHSAA had asked it to reverse the
trial court's preliminary injunction and to determine that injunctive relief was not
justified. Thus, the relief sought by the MHSAA in its appeal, the Court stated
would if granted, make a difference to the legal interest of the parties
because the MHSAA would then be required to forfeit to Huron’s
opponents those team victories in which MePherson participated, and
could fvacate or strike the records of McPherson and Bis basketball team,
a course of events that McPherson specifically sought to prevent in his
suit, and that the district court specifically ordered was prohibited.

Fd. a1 458, citing Crane v. Indiana High School Athletic Assn., 975 F.2d 1315, 1318 (7th

Cir.1992). Thus, the court held that because the student had an interest in preventing

the MHSAA from erasing his team victories and his own performance, the
tontroversy remained live. Id, at 459, quoting Sandison, 64 F.3d at 1029,

{44} In Dankoff v, Ohio High School Athletic Assn., gth Dist. Summit
No. 24076, 2008-Ohio-4559, the Ninth District Court of Appeals dismissed the
OHSAA’s appeal of an order enjoining the OHSAA from prohibiting a student from
participating in athletics during his senior year. The Ninth District held that the
appeal was moot because the student had graduated and there was no fonger 1 live

controversy regarding his participation in high school athletics, 7d. at § 4, relying on

13
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Sandison, 64 F.3d 1026. The Ninth District distinguished Sandison, noting TRET THE o

trial court’s injunction had only restrained OHSAA from preventing the student from
bowling on the high school team, and nothing more. Dankoff, 2008-Chio-4559, at 7

4, and fn. 1. Although the OHSAA had argued that a live controversy still existed

because penalties could be imposed on the school under the association’s bylaws, the
Ninth District noted that OHSAA’s bylaws in their entirety were not in the record.
Id. The Ninth District, therefore, dismissed the appeat as moot. 7d, |

{943} In Ulliman v. Ohio High School Athletic Assn., 184 Ohio App.3d
52, 2009-Chio-3756, 919 N.E.2d 763 (2d Dist.), the Second District Court of Appeals
held that an appeal by the OHSAA from a preliminary injunction—which had
enjoined it from prohibiting Ulliman’s participation in interscholastic athletics
during his senior year at Catholic Central High School and from taking‘adverée
action against Ulliman or Catholic Central for allowing Ulliman to participate—was
not moot even though Ulliman had filed a notice stating that he had received surgery
for a “season-ending injury” and was no Jonger playing high school sports. Jd, at 4
28.

{§146} The Second District held that the OHSAA's appeal was not moot
because the “Injunction in the present case [wals like the one granted in Sandison,

[it] had enjoined [the] OHSAA from taking action against either Ulliman or Catholic

Central.,” Id. at 4 33, The Second Distriet further noted that the “OHSAA {had] also
submitted a complete copy of its bylaws, which provide[d] for forfeitures of all
athletic contests where ineligible players ha[d] been used, Other sanctions [we]re
also available including forfeiture of all championship status, fines, and return of
financial receipts.” See id., clting OHSAA Bylaws, 11-2-1 and 11-2-3, and OHSAA
Bylaws, 12-1-1 through 12-1-4. Accordingly, the Second District held that OHSAA's

8
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appeal was not moot, and that it would “consider OHSAA’s argument that the trial
court [had] erred in issuing the injunction.” Id.

{47} In this case, it is undisputed that Paige has graduated and is no
longer playing high school basketball. Thus, there is no live controversy regarding the
transfer rule or her parﬁcipation in athletics at Winton Woods. Therefore, the portion of
the trial court’s injunction which had permitted her to play basketball is moot,

{448} However, in Paige’s amended complaint she specifically requested
that the trial court restrain the OHSAA from not only prohibiting her from playing
basketball as provided under Bylaw 4-7-2, but also from “penalizing Winton Woods
for Paige playing basketball at that school” under Bylaw 11-31-4. Sanctions undt_ér
Bylaw 11-1-4 could include, inter alia, the erasure of Paige’s individual game and
team performances, as well as the forfeiture of team victories in which Page piaye.dﬁ
The trial court’s judgment entry provided:

This Court hereby grants the preliminary injunction sought by Paige.
4s such, the OHSAL, as well as their ageuts, servants, employees,
attorneys, and all persons in active concert and participation with
them are hereby enjoined from prohibiting Paige from participation in
interscholastic athletics during her senior year at Winton Woods. This
court also enjoins OHSAA from taking adverse action against Allexus
[sic] or against Winton Woods for allowing Allexus {sic] to participate
in athletics,
'{‘1{49} According to the OHSAA’s bylaws, which were admitted into
evidence at the hearing on the preliminary injunction, the OHSAA has the authority
to impose the following sanctions upon Paige and Winton Woods if its appeal is

successful in this case.
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BYLAW 11 — PENALTIES
11-1-1 Penalties for violation of the OHSAA Constitution, Bylaws
and Regulations shall be imposed by the Commissioner or another
administrative staff member designated by the Commissioner,

11-1-2 Penalties include: suspension, forfeiture of games, forfeiture

of championship rights, probation, reclamation of expenses for the
conduct of investigations and all other fees/expenses associated
therewith, public censure, denial of participation or fines not to
exceed $10,000 per occurrence or such other penalties as the
Commissioner deems appropriate,

12-1-4 If a lawsuit is commenced against the OHSAA seeking to
enjoin the OHSAA from enforcing any or all of its Constitution,
bylaws, sports regulations, decisions of the OHB8AA4, and an Order
from a Court of proper jurisdiction is subsequently either
voluntarily vacated, or stayed, or reversed or otherwise determined
by the Courts that the equitable relief sought is not or was not
justified, the Commissioner may impose any one or mere of fhe
following in the interest of restitution and fairness to other
member school’s (sic) athletes:

a) Require that individual or team records and performances
achieved during such j)articipation be vacated or stricken.

b) Require that team victories be forfeited to opponent,

¢) Require that team or individual awards earned during such

participation be returned to the Association.
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d) Require the return of any financial receipts realized fro

tournament participation.

e} Impose a monetary penalty commensurate with the expense to

the OHSAA for the litigation.

{450} The OHSAA argues, in part, that a live controversy exists because
Paige has an interest in preventing the OHSAA from erasing her individual and team
performances and requiring the forfeiturg of .her team’s victories, The majority

responds that Paige “. . . has no such interest as noted in the motion to dismiss this

appeal.” I must disagree. The motion to dismiss does not set forth a disclaimer of
the interest Paige asserted in her amended complaini—-to protect her individual and
team performances and her team’s record of game victories—by seeking to prevent
the OHSAA from exercising its authority under Bylaw 11-1-4. Thus, a live
controversy remains between Paige and the OHSAA. If this court were fo grant the
relief sought by the OHSAA in this appeal, the legal interests of both Paige and the
OHSAA would be affected—Paige’s interest in protecting her individual and team
performances and the OHSAA's vindication of its governing authority,

{951} The majority states that Paige’s attorney, during oral argument,

submitted that she will not be “adversely affected” if Winton Woods were to be
penalized. This court should not countenance a party’s effort to abandon on appeal
an interest the party specifically advanced in the trial conrt when the relief sought by
the appealing party, if granted, would make a difference to that stated interest,
Here, Paige specifically sought to enjoin the QHSAA from sanctioning or penalizing
Winton Woods under its rules and was granted this relief,

{52} In this case, to find no live controversy as the majority does, strips

the OHSAA of its opportunily to realize the relief it seeks. Here, the OHSAA seeks

]
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not enly to vindicate its governing auihority, but also to exercise its dischation to
impose sanctions against its member schools under Bylaw 11~1-4~a result which
Paige specifically sought to prohibit. In this appeal, by affirming Paige’s c]aiméd
disinterest, the majority permits 2 situation whereby cases like this would always
evade review,

{453} Furthermore, I believe the majority reads the penalties that the
OHSAA may impose upon Paige too narrowly when it states that our record does not
demonstrate that Paige had set any records or won any awards, and therefore, a live
contraversy between Paige and the OHSAA does not exist. While the penalties the
OHSAA may impose can encompass the vacating or striking of any awards or records
that Paige has individually earned, the OHSAA may also require that her individual
“performance achieved” during her participation be vacated or stricken. Her
“éerformance achieved” would encompass the record of statiétics for any game she
participated in at Winton Woogs, and would include, among other thing‘s: assists,
blocks, points scored, or steals,

{954} Likewise, the fact that Winton Woods is not a party to this appeal is
irrelevant to a determination that a live controversy exists in this case. In Ulliman,
Sandison, and McPherson, none of the schools appeared before the appellate courts,
yet the courts found that a live controversy remained between the student and the
athletic association. Therefore, I agree with the OHSAA that under the Second
District's decision in Ulliman and the Sixth Circuit’s opinions in Sandison and
McPherson, the portion of the trial court’s preliminary injunction which prohibits
“OHSAA from taking adverse action against Allexus [sic] or against Winton Woods

for allowing Allexus [sic] to participate in athletics,” is not moot,
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{955} I acknowledge, as pointed out by the majority, that both the Seventh
and Eleventh Circuits have held that the possibility of retroactive penalties by a high
school athletic association does not prevent an appeal from being moot where a
possible penalty is forfeiture of team victories and the school is not a party to the
appeal, and there is no evidence that the student athlete won any awards or achievgd
any records during their performances. See Joknson v. Florida High School
Activities Assn., Inc., 102 F.3d 1172, 1173 (11th Cir.1997); Jordan v. Indiang High
School Athletic Assn., Inc., 16 F.3d 785, 788-89 (7th Cir.1994). In those cases,
however, the Seventh and Eleventh Cirenits did not set forth the penalty provisions
of the athletic associations. So we do not know if the penalty proxrisiozis
encompassed the vacating or striking of any records of the student’s individuaﬁ
performances, Furthermore, there is nothing to suggest that the students in those
cases, like the student in MePherson, sought to prohibit the athletic associations
from teking any action againist the schools for which they participated.

{567 Here, however, thers is no dispute that Paige pam:icipated in
basketball games at Winton Woods following the trial court’s issvance of the
preliminary injunction. Therefore, a record of her “achievement” during those
performances exists. Given that Paige specifically sought to prevent the OHSAA
from taking any action to penalize Winton *\;Voods, which would encompass erasing
her own record of performance and any team victories, I believe the Sixth Circuit’s
analysis in Sandison and McPherson is more on point with the faets in this cage,

{957} 1 would also point out that the Eighth and Tenth Circuits havg,
likewise, held that an athletic association’s appeal of an injunction, which had
permitted 2 student’s participation in athletics, was not moot even though the

student had graduated, because the student had an interest in preventing the athletic

59
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! association from erasing team victories and individual performances. Potigen v,

: Missouri State High School Activities Assn., 40 F.3d 926 (8th Cir.1994) (holding that
| although a student had graduated from high school, mooting the portion of an
injunction permitting him to play high school baseball, a “live controversy sti-li
exist{ed] regarding the portion of the injunction which prohibited the MSHSAA from
imposing sanctions upon a high school for whom or against whom Pottgen [had]
played”); Wiley v, Natl, Collegiate Athletic Assn., 612 F.ad 473, 476 (10th Cir.zgfg}
(holding that a college track athlete’s graduation did not completely moot an
injunction allowing him to compete in college athletics because his victories, records,
and awards were still at issue), Thus, I cannot say that the OHSAA’s appeal is moot.
{958} But even assuming arguendo that the underlying controversy
between Paige and the OHSAA no longer exists, I would not dismiss its appeal as
moot becanse the issues presented in the OHSAA’s appeal involve matters of great
public importance which affect virtually all public and private middie and high
schocls in the state that maintain programs of interscholastic athletics, Over thres
hundred thousand students statewide participate in sports under the OHSAA
eligibility bylaws. The primary purpose of the eligibility bylaws is to provide for fair
and equitable governing of student eligibility for students who participate in athletics

in Ohio.,

{9159} Here, the trial court held that the OHSAA had violated a student’s
due-process rights and had engaged in fraud in denying her eligibility to play
basketball, and it did so by engaging in a de novo review. Resolution of this issue is
vital becanse what is at stake is the governance authority of the OHSAA, which has
an interest in protecting the integrity of its rules and vindicating the rights of its

member schools, who rely on the fair application of the eligibility bylaws, as well as
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ensuring that the OHSAA not be required to litigate under a de novo review, Thus,
the outcome of the case is not only important to the OHSAA, but to its member
schools, and to these students who do abide by the OHSAA’s eligibility rules.

{968} In that respect, this case is similar to In re Suspension of Huffer
Jrom Circleville High School, 47 Ohio 8t.3d 12, 546 N.E.2d 1308 (1989}, where Mark
Huffer appealed his suspension from Circleville High School by the Board of
Education beeause he allegedly attended wrestling practice while under the influence
of alecohol. By the time the matter had reached the Ohio Supreme Court, Huffer héd
graduated from high school. Id. at 14. The issue before the Supreme Court on appeal
was whether the school board’s poliey on alcoho! was unreasonable and overbroad.
H.

{61} The Chio Supreme Court stated that the 1ssue was “certainly
capable of repetition, yet it may ‘evade review, ‘since students who challenge school
board rules generally graduate before the case winds jts way through the court
system.” ” Id. In reaching this conclusion, the Supreme Cowurt did not Ymit its
analysis to Huffer, but rather Jooked at students in general. The court further found
that “the issue of the authority of local school hoards to make rules and regulations is
of great public interest.” Id.

{§162} Because this case involves the OHSAA’s ability to make and enforce
its eligibility rules and regulations among its member schools, who comprise
virtually every public and private middle and high school in Ohio, this court should
decide the merits of the case under the public interest exception to the mootness

doctrine. Accordingly, T would deny Paige’s motion to dismiss the appeal as moot and

 address the merits of the OHSAA's appeal.

The OHSAA's Arguments on Appeal

)
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{963} The OHSAA raises five assignments of error, In its first asSterm

of error, the OHSAA argues that the trial court erred in reversing the decision of the
OHSAA Appeals Panel when its decision was supported by reliable, probative, and
substantial evidence. In its second and third assignments of error, the OHSAA

argues that the trial court erred in reversing the decision of the OHSAA Appeals

Panel where the trial court conducted a de novo evidentiary hearing, and not only
substituted new evidence for the evidence considered by the OHSAA Appeals Panel,
but also substituted its determination as to the credibility of witnesses for the
determination of the OHSAA Appeals Panel. In its fourth assignment of error, the
OHSAA argues that the trial court erred by disregarding the Ghio Supreme Court’s
holding in Ohio High School Athletic Assn. v, Judges of the Court of Common Pleas
of 8tark Co., 173 Ohio St, 239, 181 N.E.2d 261 (1962), by creating its own rules and
standards for hearings on eligibility determinations in place of the rules and
standards approved by member OH34A schools. In its fifth assignment of error, the
OHSAA argues that “the trial court erred as a matter of law in granting a preliminary
injunction against the OHSAA where it had commiﬁed any of the above-listed
errors.” Because the OHSAA’s assignments of error are interrel}ated, I address them
together.
Standard of Review for Preliminary Infunction
{964} A trial court’s decision granting a preliminary injunction is

reviewed under an abuse of discretion standard. Garono v. State, 37 Ohio St.3d 171,

173, 524 N.E.2d 496 (1988). A trial court abuses its discretion when its decision is
unreasonable, arbitrary, or unconscionable, Blakemore v, Blakemore, 5 Ohio St.3d

217, 219, 450 N.E.2d 1140 (1983).

Y
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{§165} A party seeking a preliminary injunction must show by clear and
convincing evidence: (1) a substantial likelihood that the party will prevail on the
merits, (2) the party will suffer irreparable injury or harm if the requested injunctive
relief is denied, (3) no unjustifiable harm to third parties will occur if the injunctive
relief is granted, and {4} the injunctive relief requested will serve the public interest.
The Proctor & Gamble Co.,‘vv Stoneham, 140 Ohio App.3d 260, 267, 747 N.E.2d 268
(1st Dist.2000); Ulliman, 184 Ohio App.3d 52, 2009-Ohic~3756, 919 N.E.2d 763, at §
34; see Civ.R. 65(B). While no one factor is to be given controlling weight, a trial
court errs in granting a preliminary injunction where the plaintiff is unlikely to
succeed on the merits. Toledo Police Patrolman’s Assn., Local 10, I UPA, AFL-CIO-
CLC v, Toledo, 127 Chio App.3d 450, 469, 713 N.E.2d 78 (6th Dist.1988); see
Michigan State AFL-CIO v, Miller, 103 F.38 1240, 1249 (6th Cir.1997).

| Likelihood of Success on the Merits

{966} The Ohio Supreme Cowrt has held that the decisions of ’cﬁe
tribunals of the OHSAA with respect to its internal affairs will, in the absence of
mistake, fraud, collusion, or arbitrariness, be accepted by the couits as conclusive,
State ex rel. Ohio High School Athletic Assn. v, Judges of Court of Common Pleas of
Stark Cty., 173 Ohio St. 329, 181 NLE.2d 261 (1961), paragraph three of the syllabus.
Thus, in order to succeed on the merits of her claim, Paige must show by clear and
convincing evidence that“. the OHSAA's decision was the product of fraud, mistake,
collusion, or arbitrariness.

{f167} The trial court held that Paige was likely td succeed on the merits of
her claim because (1) the Appeals Panel’s determination that Paige's move had been
athletically motivated was arbitrary and based upon the fraudulent, hearsay

testimony of Darren Braddix; (2) the OHSAA had not afforded Paige fundamental
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due process; and (3) the OHSAA had made an arbitrarily and/or
interpretation of the “both parents” requirement in Exception One.
Athletic Motivation for the Move

{868} The OHSAA argues the trial court erred in concluding that it ha;d
acted arbitrarily and fraudulently in holding that Paige’s transfer to Winton Woods
had been athletically motivated.

{969} The OHSAA contends that in reaching this conclusion, the trial
court exceeded the scope of its review under State ex rel. Ohio High School Athletic
Assn, v, Judges of Court of Common Pleas of Stark Cty., 173 Chio St. at paragraph
three of the syllabus, 181 N.E.2d 261, by conducting a de novo review of the
proceedings before the OHSAA, rehearing the matter as if the OHSAA proceedings
had not occurred, and then substituting the new evidence from the hearing on the
preliminary injunction for the evidence considered by the OHSAA Panel. The
OHSAA argues that because the transcript of the hearing before the Appeals Panel
contained sufficient, reliable, probative, and substantial evidence to support the
Pamnel’s finding, the irial court erred in admitting testimony and then substituting iis
judgment for that of the OHSAA Appeals Panel. Iagree,

{§76} A court may, in its discretion, hold a hearing on a motion for
preliminary injunction. See Executive Mgt, Servs., Ine. v, Cincinnati State Technical
and Community College, 10th Dist. Franklin No. 1:AP-600, 2011-Ohio-6767, § 6-12.
“In determining whether a hearing is appfopriate, the court must exercise its
discretion, assess the nature of the allegations, and circumstances, and determine
whether a hearing is warranted for that particolar motion.” Id. at §12. Civ.R. 65 is

silent as to the scope of the hearing.

9
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{971} In her complaint for a preliminary injunction, Paige did not allege
or rely upon facts outside the proceedings before the OHSAA to support her claim
that the OHSAA’s decision was the product of mistake, arbitrariness, fraud, or
collusion and that she had been denied due process. Had Paige made such an
allegation, the trial court could have, in its discretion, chosen to hear new testimony.,
The trial court could have then engaged in fact finding with respect to whether the
new evidence before it demonstrated that the OHSAA’s decision was frauduleﬁt,
collugive, mistaken, or arbitrary,

{472} Absent such allegations, however, the trial court was not free to
take new evidence, particularly when that evidence could have been presented to the
OHSAA, and to then use that evidence de novo to substitute its judgment for that of
the OHSA4, Rather, the trial court was confined to determining whether the
evidence that was before the OHSAA demonstrated that its decision was fraudulent,
collusive, mistaken, or arbitrary,

1473y Ohio appellate courts have held that a decision of the OHSAA is
arbitrary when a bylaw in question has not been properly adopted by member
schools of the OHSAA in compliance with OHSAA regulations or when the bylaw in
question is “without determining principles,” Ulliman, 184 Ohio App.3d 52, 2009-
Chio-3756, 919 N.E.2d 763, at 1 61-63. They have additionally held that an OHSAA
decision is arbitrary where it “is not supported by reliable, probative, and substantial
evidence and is not in accordance with the law.” See Scott v. Ohio High School
Athletic Assn., 5th Dist, Stark No. 1999CA00269, 2000 Ohio App. LEXIS 3193, *24
{July 10, 2000), quoting Massillon City School Dist. Bd. of Edn. v. Olic High School
Athletic Assn., 5th Dist. Stark No. 7247, 1987 Ohio App. LEXIS 9541 (Nev. 5, 1987). "
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{§74} Here, no evidence was presented that Bylaw 4-7-2 was improperly
adopted in viclation of OHSAA regulations or that Exception One was without
determining principles. Nor was there evidence that the OHSAA Panel’s decision to
deny Paige eligibility under Exception One was arbitrary and fraudulent. The record
from the proceedings before the OHSAA shows that the Appeals Panel considered aﬂ
the evidence before it, including the hearsay testimony by Braddix, and found
evidence pointing toward a primarily athletic reason for the move to be more
credible than the evidence to the conirary, Although Watkins denied that her family
had ahy issue with the Withrow basketball coach for failing to play Paige during the
last game, her statements before the Appeals Panel supported Braddix’s testimony
that Paige had been benched by the coach after one minute in a playoff game whers
she had started.

{78} Warking testimony also supported the conclusion that, although &
“eit back and observe” parent, she was concerned enough fo speak to the coach
iomediately after the game. 4And although Watkins denied that Paige’s move fo
Winton Woods was motivated by the desire to play basketball there, she had no
response to Braddix’s deseription of Paige’s declarations that she “was transferring to
Winton Woods and couldn’t wait to play us.” Watkins, furthermore, told the OHSAA.
Panel that had she known Paige would have been ineligible to play basketball at
Winton Woods, she probably would not have made the move. The Panel, moreover,
had evidence before it, that Watkins had signed a lease for the apartment on May 17,
2012, while Paige was still attending Withrow High School.

{476} The trial court ignored this evidence before the QOHSAA panel,
instead focusing solely on Braddix’s testimony. The trial court -held that because

Braddix’s testimony was based upon hearsay, the OHSAA had erred in relying upon
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it because it was fraudulent and arbitrary, The trial court then disregarded this
evidence in light of the fact that some of it had been presented through hearsay
testimony. But the OHSAA is a private association that employs an informal hearing
process and is not bound by all of the rules of evidence. Thus, its decisions may be
based in part on hearsay. Moreover, it was within the OHSAA’s purview to consider
both direct and indirect evidence and to weigh it for what it was worth.

{977} In granting the preliminary injunction, the trial court afforded
more weight to the testimony from Paige, her mother, and her AAU and Winton
Woods coaches at the hearing on the preliminary injunction, finding their testimony
to be more credible than the testimony given by Braddix, and Moore’s testimony as
to Paige’s and her mother’s motivation for the move. Because the record does not
support the trial cauﬁ’s conciusiqn that OHSAA’s determination, that Paige's
transfer to Winton Weoods had been primarily for athletics, was based upon fraud or
arbitrariness, the trial court erred in finding Paige likely to succeed on that claim on
this basis,

Due Process

{478} The trial court also held that Paige had not been afforded
fundamental due process. It relied upon the fact that Paige had not been entﬁtled to
compe] witnesses before the Appeals Panel and she had not been entitled to cross-
examine Braddix, the key antagonist to her eligibility to play at Winton Woods, But,
partieipation in interscholastic sports is not a property right that gives rise to due-
proesss protections under the Fourteenth Amendment to the U.S. Constitution or
state constitutions, See Menke v. Ohie High School Athletic Assn., 2 Ohio App.3d

244, 246, 441 N.E.2d 620 (1st Dist.1981}; Hamilton v. Tennessee Secondary School
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Athletic Assn., 552 F.2d 681, 682 (6th Cir.1976) (holding that a student’s interest in
interscholastic athletics falls outside due-process protections).

'{3]79} But even assuming arguendo that Paige was entitled to procedural
due process, there is no evidence that she was denied the process she was due.
Following Winton Woods’s request for an eligibility ruling, Moore, the associate
commissioner, provided Winton Woods with a letter detailing the reasons for its
finding that Paige was ineligible. Paige’s mother, Watkins appealed the
Commissioner’s decision to the OHSAA Appeals Panel. Watkins appeared at the
hearing on her daughter’s behalf without counsel or witnesses. She gave a statement,
answered questions by the OHSAA, presented documentary cvidence, and was
afforded an opportunity to respond to Braddix's statements at the hearing, Thus,
Paige was afforded the same process during the appeals procedure that Wintdn
Woods and Withrow, as members schools, would have been afforded. As a result,
‘the trial court erred in finding that Paige was likely to succeed on the merits of her
due-process ciaﬁn that her right to fundamental due process had been viclated.

“Both Parenis® ?%‘equiremem in Exception One

{980} Finally, the OHSAA argues that the trial court erred in justifying its
decision to issue the preliminary injunction on the basis that the OHSAA had
mistakenly interpreted the “both parents” requirement in Exception One to the
transfer bylaw. I agree,

{981} Associate Commissioner Moore conceded at the beginﬁing of the
OHSAA Appeals hearing that Watkins had made a bona fide legal change of
residence. Thus, the sole focus of the hearing was whether Paige's transfer to the
Winton Woods School Distriet had been athletically motivated, Because the

OHSAA's decision to deny Paige’s eligibility was based solely upon its determination

.0
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that her move had been athletically motivated, the trial court’s interpretation of tHe
“both parents” requirement in Exception One was unnecessary to a determination of
the issues before it. Consequently, the trial court erred in finding Paige likely to
suceeed on the merits on this basis when it did not even serve as the reason for the
OHSAA’s decision that she did not meet the criteria for application of Exception One.
Conclusion

{982} - Accordingly, I agree with the OHSAA that the trial court abused its
discretion when it found that Paige had 2 likelihood of success on the merits of her
claim. As a result, I need not address the remaining prongs of the preliminary
injunction standard. See Ulfiman, 184 Ohio App.3d 52, 2009-0Ohio-3756, 919 N.E.zd
763, at 1 70. Therefore, I would sustain the OHSAA's five assignments of erro'r,
reverse the judgment of the trial court, and vacate the preliminary injunction. I
further agree that the majority’s determination that the OHSAA's appeal is moot
directly conflicts with the Second Appellate District’s opinion in Ulliman v, Ohio
High School Athletic Assn., 184 Ohio App.ad 52, op0g-Ohio-3756, 91y N.E.2d 763
(2d Dist.). I, therefore, support its desermination that this case should be certified to

the Supreme Court for review on this basis.

Please note:

The court has recorded its own entry this date.
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BENJAMIN ULLIMAN, Plaintiff-Appellee v.
OHIO HIGH SCHOOL ATHLETIC ASSOCIA-
TION, Defendant-Appellant

‘Prior History: (Civil Appeal from Common
Pleas Court). Trial Court Case No. 08-CV-
1363.

{Cm‘e Terms !

high school, athletic, bylaws, trial court,
eligibility, ineligible, preliminary injunction,
interscholastic, ambiguity, enroll, custody,
abuse of discretion, injunction, sport, common
pleas, ninth grade, senior year, guardian, trial
court’s interpretation, athletic association,
arbitrarily, non-public, collusion, enjoin, moot,
constitutionally protected, restraining, change
of custody, football, freshman

| Case Summary ]

Procedural Posture

Appellant, the Ohio High School Athletic Asso-
ciation (OHSAA), sought review of a judg-
ment from the Clark County Court of Common
Pleas (Ohio), which issued a preliminary in-
junction (PI) in favor of appellee high school
student, restraining the OHSAA from prohibit-
ing the student’s participation in interscholas-
tic athletics during his senior year and from tak~
ing adverse action against the student or his
private school (PS) due to a transfer bylaw.

Overview

The student had played football as a freshman
for a particular high school. He transferred to an-
other high school in the district where his par-
ents resided the next school year, but he was
unable to play sports due to grade ineligibility.
He moved into his grandparents’ home and at-
tended the PS during his senior year, but he
could not play football due to academic ineli-
gibility. The PS was notified by the OHSAA that
the student was incligible to play for one year
under the transfer bylaw. The student brought
suit and the trial court granted his request for
the PI based on its finding that the transfer by-
law was arbitrarily applied to the student, On
appeal, the court held that the issuance of the PI
was error, as the transfer bylaw was appli-
cable to the student. Accordingly, the OHSAA
had the right to enforce it against the student
and the PS. There was no showing that the
OHSAA’s interpretation of the bylaw was incon-
sistent or improper, or that the application
thereof was arbitrary, The student failed to prove
that he had a substantial likelihood of success
oii the merits for purposes of warranting injunc-
tive relief.

Outcome
The court reversed the judgment of the trial
court and vacated the PL

| LexisNexis® Headnotes ﬂ

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

Civil Procedure > Appeals > Standards of Re--

view > Abuse of Discretion

HNI The standard for reviewing preliminary in-
junctions is that an order granting or denying
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an injunction may not be reversed absent a
showing of a clear abuse of discretion. An abuse
of discretion connotes more than an error of
law or judgment; it implies that a court’s atti-
tude is unreasonable, arbitrary or unconscio-
nable.

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

HN2 Trial courts must consider the following
factors in deciding whether to grant prelimi-
nary injunctions: (1) Has a petitioner made a
strong showing that it is likely to prevail on the
merits of its appeal? Without such a substan-
tial indication of probable success, there would
be no justification for the court’s intrusion

into the ordinary processes of administration
and judicial review. (2) Has the petitioner shown
that without such relief, it will be irreparably
injured? (3) Would the issuance of a stay sub-
stantially harm other parties interested in the
proceedings? (4) Where lies the public inter-
est?

Administrative Law > Separation of Pow-
ers > Legislative Controls > Scope of Delegated Au-
thority

HHN3 The Ohio High School Athletic Associa-
tion’s decisions about its internal affairs will, in
the absence of mistake, fraud, collusion or ar-
bitrariness, be accepted by the courts as conclu-
sive,

Education Law > Adminisiration & Opera~

tion > Postsecondary School Boards > Authority of
Postsecondary Boards

Education Law > Intercollegiate & Interscholastic Ath-
letics » Athletic Associations

HN4 School boards have discretion to autho-
rize their high schools to enter into agreements
with the Ohio High School Athletic Associa-
tion, :

Administrative Law » Judicial Review > Standards of
Review > General Overview

Administrative Law > Separation of Pow-

¢rs > Legislative Controls > Scope of Delegated Au-
thority

HNS The decisions of any kind of voluatary so-

ciety or association in disciplining, suspending,
or expelling members are of a quasi judicial
character. In such cases, the courts never inter-
fere except to ascertain whether or not the pro-
ceeding was pursuant to the rules and laws of the
society, whether or not the proceeding was in
good faith, and whether or not there was any-
thing in the proceeding in violation of the

laws of the land, '

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Qverview
Contracts Law > Contract Interpretation > Parol Evi-
dence > General Overview

HNG Constitutions and bylaws entered into by
an association and consenting parties consti-
tute a contract between the association and its
members. Ohio courts have devoted many pages
to discussions of whether contracts, batlot ini-
tiatives, statutes, or even constitutional provi-
sions are ambiguous. However, no clear stan-
dard has evolved to determine the level of
lucidity necessary for a writing to be unam-
biguous, When confronted with allegations of
ambiguity, a court is to objectively and thor-
oughly examine the writing to attempt to as-
certain its meaning, Only when a definitive
meaning proves elusive should rules for constru-
ing ambiguous language be employed. Other-
wise, allegations of ambiguity become self-
fulfilling. Where ambiguity exists, parol
evidence may also be considered in determin-
ing the intention of the parties to a contract,

Administrative Law > Judicial Review > Standards of
Review > Abuse of Discretion

HN7 In an administrative context, an abuse of
discretion most commonly arises from a deci-
sion that is unreasonable. Decisions are unrea-
sonable if they are not supported by a sound
TeasOning process.

Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Standard of Re-
view

Education Law > Intercoliegiate & Interscholastic Ath-
letics > Student Participation

HNE The right to participate in interscholastic
athletics is not counstitutionally protected. Chio
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High School Athletic Association internal af-
fairs decisions will be accepted as conclusive, in
the absence of arbitrariness.

Education Law > Intercollegiate & Interscholastic Ath-
letics > Student Participation

HN$ The Ohio High School Athletic Associa-
tion’s (OHSAA) general age-limit regulation,
which restricts students to eight consecative se-
mesters of athletic participation, has previously
been upheld. The age-limit regulation may pre-
vent some students from playing interscholastic
sports. However, the fact that an occasional stu-
dent may be prevented from playing does not
mean that the rule is arbitrary.

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

HNI0 The elements to be weighed in granting
preliminary injunctions are a petitioner’s like-
lihood of success; the probability of irreparable
harm to the petitioner if relief is not granted;
the harm caused to the other parties by the issu-
ance of a stay; and whether public interest

will be served by an injunction.

Coungel: PAUL J. KAVANAGH, Springfield,
Chio, Attorney for Plaintiff-Appelles.

STEVEN L. CRAXG, Cantoﬁ, Ohio, Attorney
for Defendant-Appellant.

Judges: FAIN, J., FROELICH and HARSHA,
J]., concur. (Hon. William H, Harsha, judge
from the Fourth District Court of Appeals, sit-
ting by assignment of the Chief Justice of

the Supreme Court of Ohio).

Opinion by: FAIN

! Opinion - l

[*54] [***765] FAIN, J.

[**P1] Defendant-appeliant Ohio High
School Athletic Association (OHSAA) appeals
from a preliminary injunction issued in favor
of plaintiff-appelice Benjamin Ulliman. The in-
Jjunction restrained OHSAA from prohibiting

Ulliman’s participation in interscholastic athlet-
ics during his senior year at Catholic Central
High School, and from taking adverse action
against Ulliman or Catholic Central for aliow-
ing Ulliman to participate.

{*4P2] OHSAA contends that the trial court ex-
ceeded its authority by interfering with the
management of OHSAA and its member
schools, because Ulliman failed to assert a con-
stitutionally protected property right, and be-
cause there was no showing that the OHSAA
acted in excess of its powers, or that collusion or
fraud [*55] existed. OHSAA further con-
tends that the trial court’s decision is against
the manifest weight of the evidence, is an abuse
of discretion, and is contrary to law.

[**B3] We conclude that the trial court erred
in enjoining OHSAA from enforcing the trans-
fer bylaw against Ulliman and Catholic Cen-
tral. The trial court incorrectly concluded
that the transfer rule did not apply to Ulliman.
The court’s interpretation was unreasonable,
because it was not supported by the language
in the OHSAA bylaws, or by the evidence pre-
sented. Ulliman aiso failed to establish that
OHSAA acted arbitrarily in applying the trans-
ter rule. Accordingly, Ulliman failed to prove
that e had a substantial likelihood of success on
the merits and that an injunction was war-
ranted.

[#4P4] The preliminary injunction is there-
fore Reversed and Vacated.

I

[**P5] Benjamin Ulliman filed this action in
October 2008. At the time, Ulliman was liv-
ing with his grandparents in Springfield, Ohio,
and was enrolled as a senior at Catholic Cen-
tral High School (Central). Ulliman had previ-
ously enrolled in Alter High School in Ketter-
ing, Ohio, as a freshman, and had played football
for Alter, During the first semester of tenth
grade, Ulliman transferred to Centervilie High
School, which was the district where his par-
ents resided, He did not play sports at Center-
ville, due to grade ineligibility. After finishing
his sophomore and junior years of high
school at Centerville, Ulliman moved to hia

LUCINDA SHIRQONI Page 3 of 13
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grandparents’ home in Springfield, and began
participating in football practice with the Cen-
tral team. He did not, however, play football
for most of the fall season, because he was aca-
demically ineligible until the week of October
12, 2008. :

[**P6] On October 13, 2008, OHSAA issued
a letter ruling to Central. The letter indicated
that Ulliman was ineligible to play for Central
under OHSAA Bylaw 4-7-2, which governs
student transfers, OHSAA noted that Ulliman
would be ineligible to play interscholastic ath-
letics at Central for one year from the date
of his transfer. The letter cited possible excep-
tions to the policy -- a change of custody to
another individual living in a new school dis-
trict (Exception 2), or a bona fide move by one
of Ulliman’s parents into a new school dis-
trict (Exception 3).

[**P71 Two days after this ruling, Ulliman
filed a complaint against OHSAA in Clark
County Common Pleas Court. Ulliman alleged
in the complaint that he was unable to sat-
isfy the custody exception because he turned
eighteen years of age in July 2008, and a domes-
tic relations comrt’s jurisdiction over child cus-
tody terminates when a minor reaches eigh-
teen years of age. Ulliman also alleged that he
had met the [***766] requirements of the
transfer rule, because he had not participated
in [*56]  interscholastic athletics for more than
a year after transferring from Alter to Center-
ville High School.

[**P8] .On the same day the complaint was
filed, Ulliman also filed motions for a tempo-
rary restraining order and for a preliminary in-
junction. The trial court held a hearing the
next day, and converted the procedure into a pre-
liminary injunction hearing, The court rea-
soned that temporary restraining orders are gen-
erally granted ex parte, but in this case
OHSAA had received notice and was present
at the hearing. During the hearing, the trial court
heard testimony from Deborah Moore, an
OHSAA Associate Commissioner, and Mat-
thew Ulliman, who is Benjamin Ulliman’s fa-
ther.

[**P9] According to the testimony and exhib-
its, OHSAA is a not-for-profit, private, and vol-
untary association of member schools,
formed to promote the administration of inter-
scholastic athletics in the State of Qhio. OHSAA
has about 832 high school members and 865 ju-
nior high school members, and approxi-
mately 350,000 student athletes participate in in-
terscholastic athletics per year.

[**P10] OHSAA has both a constitution and
bylaws, and their language must be ap-

proved by a majority vote of the member high
school principals. OHSAA’s Board of Direc-
tors and commissioners cannot change the word-
ing, unless a change in the Ohio Revised

Code applies to a bylaw. In that event, the
Board can amend the bylaw to conform with
Ohio law,

[**P11] The primary purpose of the eligibil-
ity bylaws is to provide for fair and equitable
governing of student eligibility for students
who participate in athletics in Qhio. Moore in-
dicated that her major responsibilities are to
interpret the bylaws, provide educational sup-
port for OHSAA menbers, and make rulings on
eligibility. In rejecting Ulliman’s request for
eligibility, Moore relied on Bylaw 4-7-2, and the
fact that none of the eleven exceptions to the
bylaw fit Ulliman’s situation,

[**P12] OHSAA’s Bylaws state, in pertinent
part, as follows: - -

[**P13] "4-7-1 -- The transfer bylaws apply
to all students enrolled in grades 9-12. These by-
laws apply to all schools, both public and non
-public, ‘

[**P14] "4-7-2 - If a student transfers after
the first day of the student’s ninth grade year or
after having established eligibility prior to the
start of school by playing in a contest (scrim-
mage, preview or regular season/tournament
contest), the student will be ineligible for one
year from the date of enrollment in the school to
which the student transferred. A student is con-
sidered to have transferred whenever the stu-
dent changes from that school in which the stu-
dent was enrolled as a ninth grader to any

LUCINDA SHIRGONE Page 4. of 13
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other school regardless of whether the school
from which the student transferred or to which
the student transfers is a [*5§7] public or non
-public, member or non-member or whether the
high schools are within the same district.”

[**P15] Moore interpreted these bylaws to
mean that once Ulliman began at Alter as a
freshman, he would be ineligible for one year
from the date of enrollment in any school to’
which he subsequently transferred, regardless of
the number of years that had elapsed between
transfers, and regardless of the fact that the trans-
fer at issue was not from Alter to the school
in question. Thus, Ulliman would ordinarily
have been ineligible for one year after he trans-
ferred from Alter to Centerville, and would
also have been ineligible for one year after he
transferred from Centerville to Central, even if
he had previously sat [*#¥767] out for a
year at Centerville, *

[**p16] Moore testified that Ulliman could,
in theory, have been eligible to play for Cen-
tral under the following two exceptions {o By-
law 4-2-7:

[*¥P17] “EXCEPTION 2 -- if the student is
the ward of a court-gppointed guardian, and
there is a subsequent change in that guardian,
the student shall be eligible in the district of resi-
dence of the new guardian or at any non-
public school provided the student lives with
the guardian. Likewise, if the student is a child
of parents who are either divorced or have
had their marriage dissolved or annulled and
there is a court-ordered change of custody, the
student shall be eligible in the district of resi-
dence of the new custodial parent or at any non
-public school provided the student lives with
the new custodial parent, For purposes of this ex-
ception, the term ’parefit’ means the biologi-
cal or adoptive parents of the student or, as the
case may be, the person to whom parenting
rights and responsibilities have been allocated
pursuant to court order. In the event a student has
been temporarily or permanently removed

from the home, ’parent” means the person or
governmental ageacy with legal or permanent
custody. :

[eEP1g] " ox %

[*¥P19] "EXCEPTION 3 - I, and only if, ei-
ther one of the parents in a Shared Parenting
Plan, notwithstanding any provisions therein to
the contrary, makes a physical change that re-
sults in the stundent’s transfer, the student shall be
immediately eligible insofar as transfer is con-
cerned.” Defendant’s Exhibit 1, p. 46.

[#*P20] According to Moore, Ulliman could
be eligible under these sections if custody had
been transferred to Ulliman’s grandparents, or
if one of Ulliman’s parents (who were di-
vorced) had physically moved to Springfield.
No court had [*S8] jurisdiction to change cus-
tody, however, because Ulliman became 18
years old in July 2008, Furthermore, although
Ulliman’s parents had entered into a shared par-
enting agreement in December 2007, neither
parent was able to relocate to Springfield. Thus,
under Moore’s interpretation of Bylaw 4-7-2,
Ulliman was ineligible to play interscholastic
athletics at Central for a year following his en-
rollment there,

frxp2i] Matthew Ulliman testified that his
son was highly motivated to participate in sports,
and that sports were very important ¢¢ his
son’s overall well-being and attitude. In the
past, Benjamin Ulliman’s grades had suffered
tremendously when he could not participate in
sports.

[#*P22] The day after the hearing, the trial
court issued an eniry enjoining OHSAA from
prohibiting Ulliman from participation in inter-
scholastic athletics during his senior year at
Central. The court also enjoined OHSAA from
taking adverse action against Ulliman or
against Central for allowing Ulliman to partici-
pate in athletics,

' Moore did testify that Ulliman would probably have been eligible to play sports at Centerville, becauss Centerville was ap-
parently the residence of his parents. See Exception 6 to Bylaw 4-7-2, But Ulliman was, despite this interpretation, insligible while

at Centerville, due to his grades.
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[**P23] On the merits, the trial court con-
cluded that Bylaw 4-7-2 does not apply to Ulli-
man’s transfer. The court stated that the first
sentence of 4-7-2 covers all high school trans-
fers from one school to another. However,
the second sentence codifies a much narrower
definition of the word "transfer,” and does not
cover fransfers that occur after an initial trans-
fer from the school attended during the stu-
dent’s freshman year. Accordingly, when Ulli-
man moved from Centerville to Central

[*#%768] just prior to his senior year, he did
not engage in a transfer pursuant to this nar-
row definition of 4-7-2. The trial court also con-
cluded that OHSAA had acted arbitrarily, be-
cause Exception 2 could easily have applied, but
for the fact that Ulliman had turned 18 years
old in July 2008,

[**P24] OHSAA appeals from the prelimi-
nary injunction issued against it.

I

[#*P25] OHSAA’s First Assignment of Error
is as follows:

[**P26] "THE TRIAL COURT ERRED IN
EXCEEDING ITS AUTHORITY WHEN IT IN-
TERFERED WITH THE MANAGEMENT
OF THE OHIO HIGH SCHOOL ATHLETIC
ASSOCIATION AND ITS MEMBER
SCHOOLS BY ENJOINING THE OHSAA
FROM PROHIBITING THE PLAINTIFF
FROM PARTICIPATING IN INTERSCHO-
LASTIC ATHLETICS DURING PLAINTIFF'S
SENIOR YEAR AT CENTRAL WHEN
THERE HAS BEEN NO CLAIM TO A CON-
STITUTIONALLY PROTECTED PROP-
ERTY RIGHT OR A SHOWING THAT THE
OFFICERS ACTED IN EXCESS OF THEIR
POWERS, OR THAT COLLUSION OR
FRAUD IS CLAIMED TO EXIST ON THE
PART OF THE OFFICERS OR A MAJORITY
OF THE MEMBERS.”

{*#P27] Under this assignment of error,
OHSAA contends that the trial court erred, be-
cause Ulliman did not allege that he had
been deprived of a constitutionally protected
property right. CHSAA further contends that
Ulliman failed to  [*89] show that QHSAA

acted in excess of its powers, or that collusion,
fraud, or arbitrariness existed.

[**P28] As a preliminary matter, we note
that Ulliman has not filed a brief. Instead, Ulli-
man filed a notice indicating that he would
not be filing a responsive brief, because he had
received surgery for a “season-ending injury”
and was no longer playing high school sporis.
This raises the issue of whether this appeal
is moot.

[**P29]1 In Dankoff v. Ohio High Sghggé Ath-
letic Assn., Summit App, Na, 24076, 2008
Ohig 4359, the Ninth District Court of Appeala
dismissed OHSAA’s appeal of an order enjoin-
ing OHSAA from prohibiting a student from par-
ticipating in athletics during his senior year.
The Ninth District held that the appeal was
moot, since the student had graduated, and there
was no longer a live controversy regarding
his participation in high school athletics. /d. gt
P4, relying on Sandison v. Michigan High
School Athletic Assn. (C.A6 1993), 64 F.3d

1026,

[*#P38] In Sandison, the Sixth Circuit Court
of Appeals held that issues pertaining to the
student plaintiffs were moot, and -did not fit
w1thm the “capable of repetition yet evading re-
view” exception to mootness, The Sixth Cn“«
cuit’s holding was based on the fact that track
season had ended, and the students’ graduation
from high school had eliminated any reason-
able possibility that they would be subject to the
same action again. 64 F3d gr 1030. This is
the reasoning that was applied in Dankoff.

{*#P31] The Sixth Circuit also concluded, how-
ever, that the case was not moot with regard

to the second branch of the preliminary injunc-
tion, which prohibited the Michigan High
School Athletic Association from penalizing
the high school for allowing the students to com-
pete. /d. Based on provisions in the Associa-
tion bylaws that allow victories to be forfeited
and individual performances to be erased,

the Sixth Circuit concluded that the students
still had an interest in preventing the Associa-
tion from erasing from the records both their
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team victories and their individual perfor-
mances. Id.

[**P32] In Dankgff, the Ninth District distin-
guished Sandison, because the trial court’s in-
Jjunction had only restrained OHSAA from pre-
venting a student from bowling on the high
school team. 2008 Ohjo [***76%] 4559, at P4,
and n.}, Although OHSAA argued that penal-
ties could be imposed on the school as well, the
Ninth District noted that OHSAA’s bylaws in
their entirety were not in the record. Id. The
Ninth District, therefore, dismissed the case
as moot.

[**P33] The injunction in the present case is
like the one granted in_Sgndison, because the
trial court enjoined OHSAA from taking action
against either Ulliman or Central. CHSAA
also submitted a complete copy of its bylaws,
which [*60] provide for forfeitures of all ath-
letic contests where ineligible players have
been used. Other sanction are also available, in-
cluding forfeiture of champiomhip status,
fines, and return of financial receipts. See By-
faws 11-2-1 and 11-2-3, and Bylaws 12-1-1
through 12-1-4. Accordingly, this matter is
not moot, and we will consider OHSAA’s argu-
ment that the trial court erred in issuing the in-
Junction.

(**P34] HNI The standard for reviewing pre-
liminary injunctions is that an order granting
or denying an injunction may not be reversed
“absent a showing of a clear abuse of discre-
tion.” Gargno v, hio St.

171, 173, 524 N.E 2d 496. An abuse of discre-
tion “ *connotes more than an error of law or
judgment; it implies that the court’s attitude is
unreasonable, arbitrary or unconscionable.’”

Blakemore v. Blokemore (1983), 5 Ohig St.3d
217,219, 5 Ohio B, 481. 450 N.E.2d 1140 (ci-
tation omitted).

[**P35] HNZ Trial courts must consider the
following factors in deciding whether to grant
preliminary injunctions:

[*¥P36] "'* * * (1) Has the petitioner made
a strong showing that it is likely to prevail on the
merits of its appeal? Without such a substan-

tial indication of probable success, there would
be no justification for the court’s intrusion

into the ordinary processes of administration
and judicial review. (2) Has the petitioner shown
that without such relief, it will be irreparably
injured? * * * (3) Would the issuance of a stay
substantially harm other parties interested in
the proceedings? * * * (4) Where lies the pub-
lic interest? * % ln&zm_&gmamm

Ing 1 '

Jewelers Inc. (19913, 70 Ohio App.3d 667,
gz; 291 N.E.2d 881, quoting from Virginia Pe-

C'omm (CAD.C1938), 259 FZd 921, 925,
104 U.S, App. D.C. 106,

[#*P37] The trial court concluded that Ulli-
man had proven a substantial likelihood of suc-
cess because he did not engage in a “trans-
fer,” as defined by Bylaw 4-7-2, when he moved
from Centerville High to Central High. Bylaw
4-7-2 provides that:

[#*P38] "H a student transfers after the first
day of the student’s ninth grade year or after
having established eligibility prior to the start
of school by playing in a contest (scrimmage,
preview or regular season/tournament con-
test), the student will be mehgxble for one year
from the date of enrollment in the school to
which the student transferred. A student is con-
sidered to have transferred whenever the stu-
dent changes from that school in which the stu-
dent was enrolled as a ninth grader to any
other school regardless of whether the school
from which the student transferred or to which
the student transfers is a public or non-
public, member or non-member or whether the
high schools are within the same district.” De-
fendant’s Exhibit 1, p. 45. ‘ :

[*61] [**P39] The trial court concluded
that the second sentence of the bylaw narrowly
defines the word “transfer,” confining it to situ-
ations in which a student changes from the
school in which the student was enrolled as a
ninth grader to any other school. Because Ulli-
man did not transfer from Alter High School
{his ninth grade school) to Central High School,
the trial [***770] court held that Ulliman did
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not engage in a “transfer” for purposes of By-
law 4-7-2,

[**P4G] OHSAA concedes that the transfer
provision could have been written more clearly.
However, OHSAA says that it has consis-
tently interpreted 4-7-2 to mean that any and
all transfers after the first day of a student’s
freshman year trigger the one-year period of in-
eligibility. For example, OHSAA notes that it
recently defended its transfer position in a situ-
ation where a student had attended one high
school as a freshman, as a sophomore, and part
of his junior year, had transferred elsewhere
during his junior year, and had then transferred
back into the first high school at the begin-
ning of his senior year. See Haineworth v. Ohio
High School Athletic Assn. (Oct, 9, 2008),
Trumbull Cty. No. 2008 CV 02731, unre-
ported. In Haineworth, the common pleas court
concluded that the transfer bylaw is neutral
on its face, is not arbitrary, and has a legiti-
mate purpose,

{**P41] Haineworth is not particularly help-
ful, because the common pleas court did not dis-
cuss the specific facts of the case, The facts
that we just mentioned are ones that OHSAA
outlines in its brief -- not facts that are actually
discussed by the court in its decision. More im-
portantly, Haineworth does not mention the
wording of the transfer bylaw, and there is no
indication that the common pleas court even
considered the particular point at issue in the
case before us. Our research also has not dis-
closed other Ohio cases that have considered the
wording of Bylaw 4-7-2,

[**P42] Even if OHSAA has taken a consis-
tent position on interpretation of the bylaw,
the critical issue is whether OHSAA is mis-
taken in its interpretation. In
High School Athletic Assn. v, Judges of
Court of Common Pleas of Stark Ctv. (1962).
173 Ohio St. 239, 181 N.E.2d 261, the Su-
preme Court of Ohio held that HN3 OHSAA’s
decisions about its internal affairs “will, in the
absence of mistake, fraud, collusion or arbi-
trariness, be accepted by the courts as conclu-
sive.” Id. at paragraph three of the syllabus.

{**P43] State ex rel. Ohio High School Ath-
letic Assn. arose from a complaint to OHSAA
about “undue influence” having been exer-
cised to induce students to move to the Canton
McKinley High School district. After investi-
gating, OHSAA prohibited two students from
playing football for Canton, and also sus-
pended Canton from interscholastic football for
a year. Id._at 242. Upon the application of the
county prosecutor, the common pleas court is-
sued a temporary restraining order prohibiting
OHSAA and various school boards from enforc-
ing the OHSAA order. Id,_ar 243. [*62]
OHSAA responded by filing a petition for a
writ of prohibition, in which it sought to pro-
hibit the common pleas court from enforeing its
temporary restraining order.

{*¥P44] The Supreme Court of Chio first con-
cluded that HN4 school boards have discre-
tion to authorize their high schools to enter into
agreements with OHSAA, and that OHSAA,
as a voluntary, private association, has standing
to sue regarding these matters, Id, ar 244-47.
The court then considered whether OHSAA’s
prohibition petition had stated a claim. In this re-
gard, the court noted that:

[**¥P45] HN5 "The decisions of any kind of
voluntary society or association in disciplining
suspending, or expelling members are of a
quasi judicial character. In such cases the courts
never interfere except to ascertain whether or
not the proceeding was pursuant to the rules and
laws of the society, whether or not the proceed-
ing was in good faith, and whether or not
there was anything in the proceeding in viola-
tion of the laws of the land. * * * [quoting 4
{¥**771] American Jurisprudence at 466, Sec-
tion 17}

{**ngﬁ] ST I

[**P47] “The respondents do not allege any
mistake, fraud or collusion. The complaint of the
respondents is that the penalty imposed by
the association is too harsh. There is no allega-
tion that it is arbitrary or any contention that
it is not one provided for by the constitation and
rules of the association. In fact, the uncontro-
verted allegations, that a hearing was held, that,
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following the imposition of penalty, a rehear-
ing was granted, that everybody who wanted to
be heard was heard, and that the penalty was af-
firmed, indicate that in no way was the ac-
tion arbitrary.” Id._gr 248 (citation omitted).

[**P48] The Supreme Court of Ohio con-
cluded, therefore, that OHSAA’s decision would
be accepted in the absence of mistake, fraud,
collusion, or arbitrariness. Id, Since these fac-
tors were not present, the court allowed the writ
of prohibition, and prevented the common
pleas court from circumventing OHSAA’s or-

der. [d._ar 249-50.

[#*P49] Unlike the factual situation in Staze
ex rel. Qhio High School Athletic Assn., the case
before us involves a claim that OHSAA’s ac-
tion was not covered by the rules and laws of the
organization. The trial coort specifically
found that OHSAA had mistakenly interpreted
the word “transfer,” based on language
found in the second sentence of Bylaw 4-7-2.

[**P50] HME Constitutions and bylaws en-
tered into by an association and consenting
parties constitute a contract between the associa-
tion and its members. See fnternatl, Bhd. of
Elec. Workers. Local Union No. 8 v. Gromnicki
{2000}, 139 Ghio App.3d 641, 646, [*63]

745 N.E.2d 449, and Almed v, University Hos-
itals Health Care System, Inc., Cuyah

App. No. 79016, 2002 Qhio 1823 at P37 and

n, 11, Regarding ambiguity in contracts, the Su-

preme Court of Ohio has said that:

[**P51] “In recent years, Ohio courts have de-
voted many pages to discussions of whether
contracts, ballot initiatives, statutes, or even con-
stitutional provisions are ambiguous, * ¥ *
However, no clear standard has evolved to de-
termine the level of lucidity necessary for a
writing to be unambiguous. Some courts have
reasoned that when multiple readings are pos-
sible, the provision is ambiguous. * * * The
problem with this approach is that it results in
courts’ reading ambiguities into provisions,
which creates confusion and uncertainty, When
confronted with allegations of ambiguity, a
court is to objectively and thoroughly examine
the writing to attempt to ascertain its mean-

ing. * * * Only when a definitive meaning
proves elusive should rules for construing am-
biguous language be employed. Otherwise, al-
legations of ambiguity become self-fulfilling.”

State v. Porterfield, 106 Ohio St.3d 5. 7,
2003 Ohio 3095, P11,

[**P32] Where ambiguity exists, parol evi-
dence may also be considered in determining the
intention of the parties to a contract, See,

e.8., Union Sav. Bank v. White Fanmily Cos.,
Inc.. Montgomery App. Nos, 22722, 22730, 183
Qhio App. 3d 174, 2009 Ohi¢ 2073, at P24,

216 N.E.2d 816.

{¥*P53] We have examined Bylaw 4-7-2, and
we find that it is ambiguous. Furthermore,
while the trial court’s interpretation is plausible
at first glance, based on the wording of the
transfer provision, the exceptions to the provi-
sion cast doubt on the trial court’s interpreta-
tion, causing it, in our view, to be less tenable
than OHSAA’s contrary interpretation.
OHSAA’s evidence of intent also contradicts
the trial court’s interpretation, and Ulliman did
not [*¥¥772] offer any parol evidence. We in-
fer the purpose of the provision is to prevent stu-
dent-gthletes from “shopping” around for 2
school to attend based solely upon a determing-
tion of which school will best showcase the stu-
dent’s athletic talents, which, in turn, would
promote an atmosphere of athletic recruiting at
the high-school level. This purpose would
best be served by a prohibition against all trans-
fers not subject to one of the exceptions, not
just an initial transfer from the school where the
student began ninth grade.

[**P54] HN7 “[A]n abuse of discretion most
commonly arises from a decision that was un-
reasonable.” Wilson v. Lee, 172 Ohio App.3d
791. 2007 Ohio 4342, at P11. 876 N.E.2d
1312. "Decisions are unreasonable if they are
not supported by a sound reasoning process.”
AAAA Enss., Inc. v, River Place Community
Urban Redevelopment Corp. (1990). 50 Ohio
St.3d 157, 161, 553 N.E.2d 597. The trial court’s
interpretation is not based on sound reason-
ing, because it would allow transfers at any time
and for any reason, after one transfer had oc-
curred from the school in which g student is en-
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rolled in ninth grade. If this interpretation
[*64] were correct, there would be no need
for OHSAA to include many of the transfer ex-
ceptions. The trial court’s interpretation is
also inconsistent with what we infer to be the
purpose of the transfer provision. And finally,
Ulliman did not present any evidence disput-
ing or contradicting OHSAA s evidence as to the
purpose and interpretation of its rules.

[¥*¥P55] As OHSAA points out in its brief, Ex-
ceptions 6, 7, and 11 contemplate situations

in which a student has previously transferred,
or has been granted an eligibility exception, For
example, Exception 6 states that:

[##P86] ”A student shall be entitled to one
transfer into a public high school located in the
public school district within which the stu-
dent’s parent residence is located except that
such a transfer shall not be permitted if the stu-
dent has previously utilized the superinten-
dent’s agreement which was previously set forth
in exception 6 to transfer from that same pub-
lic high school. "Defendant’s Exhibit 1, p, 46.

[##P57] Likewise, Exception 11 allows stu-
dents to become eligible if their school ceases
to sponsor an interscholastic athletic program,
but does not permit Exception 6 {transfer into
residential district) to be used thereafter, once a
transfer under Exception 11 has become effec-
tive. Id. at 47.

[**P58] While multiple transfers could poten-
tially occur during a single school year, that
scenario is unlikely. Moreover, OHSAA’s stated
goals include the protection of students and
schools from exploitation, and the establish-
ment of standards for competition and sports-
manship. Defendant’s Exhibit 1, p. 27 (OHSAA
Constitation, Article 2-1-1). Associate Com-
missioner Moore also testified that the primary
purpose of the eligibility bylaws is to provide
fair and equitable rules for the 350,000 Ohio stu-
dents who participate in interscholastic athlet-
ics. In light of these goals, it is unreasonabie to
conclude that the rules only prohibit initial
transters from a student’s ninth grade school to
another school. Under the trial court’s interpre-
tation, students could change schools freely for

purposes of competing in a more advantageous
program without running afoul of OHSAA
rules, once they have made an intermediate
transfer to a school other than the school in
which they were enrolled in ninth grade, If the
trial court’s interpretation of the Rule were

to stand, we can envision a scenario in which
a stellar athlete might enrofl in ninth grade,
transfer after establishing his ninth-grade
school, spend the next year in club sports and re-
ceiving individual training, and then, after the
one-year restriction has run its course, freely
move from school to [*¥*773] school, based
upon which school might best showcase his tal-
ents in that season’s sport, or which school’s

athletic boosters might offer the greatest “incen-

tives” for the star athlete to attend that
school.

[#*P591 The trial court also concluded that
Ulliman was likely to succeed on the merits, be-
cause OHSAA acted arbitrarily in applying Ex-
ception 2. The [*65] court found that this ex-
ception would easily apply, but for the fact that
Ulliman had turned 18 years old in July
2008. Exception 2 states that:

[#*Pge] “If the student is the ward of a cours
~appointed guardian, and these is a subse-
quent change in that guardian, the student shall
be eligible in the district of residence of the
new guardian or at any non-public school pro-
vided the student lives with the guardian.
Likewise, if the student is a child or parents
who are either divorced or have had their mar-
riage dissolved or annulled and there is a court
-ordered change of custody, the student shall be
eligible in the district of residence of the new
custodial parent or at any non-public school pro-
vided the student lives with the new custodial
parent. For purposes of this exception, the term
parent’ means the biological or adoptive par-
ents of the student or, as the case may be, the
person to whom parenting rights and responsi-
bilities have been allocated pursuant to court or-
der. In the event a student has been temporar-
ily or permanently removed from the home,
"parent’ means the person or governmental
agency with legal or permanent custody.” Defen-
dant’s Exhibit 1, p. 46 (Bylaw 4-7-2, Excep-
tion 2).
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[**P61] As a preliminary matter, we agree
with OHSAA that HNS the right to participate
in interscholastic athletics is not constitution-

ally protected. Menke v. Ohio High School Ath-
letic Assn. (1981). 2 Ohio App. 3d 244, 248,

20hio B, 266. 441 N.E.2d 620. Ulliman has also
not suggested that he is a member of any con-
stitutionally protected group. The claim of ar-
bitrariness, therefore, is not evaluated under con-
stitutional standards, but is governed by Stafe
ex rel. Ohio High School Ahletic Assn., 173
Ohio St. 239, 181 N.E.2d 261, which holds
that OHSAA internal affairs decisions will be ac-
cepted as conclusive, in the absence of arbi-
trariness. The Ohio Supreme. Court did not spe-
cifically define "arbitrariness” in this context.
In Menke, the court of appeals rejected a claim
of arbitrariness where an OHSAA rule de-
clared Ohio non-resident students ineligible to
participate in Ohio interscholastic athletics, The
court noted that the rule had been adopted prop-
erly, in compliance with OHSAA regula-

tions. 2 Qhic App.3d ar 247,

{**P62] The Supreme Court of Chio has also
defined “arbitrary” in other contexts as
"without adequate determining principle; * *

* not vovemed by any fixed rules or stan-
dard ’II f .
Gee 198] 67 hzoS 4 356. 359, 423 N.E.2d
1095 (czlanon omtted) Accord Cedar Bay

nst, 1 Frem 1990, 30 Chio

[**P63] No evidence was presented in the
trial court to indicate that Exception 2 was im-
properly adopted in violation of OHSAA regu-
lations, nor is there any evidence that Excep-
tion 2 is without adequate determining
principles. While the rule may restrict students
who cannot qualify for a change of custody
due to their age, Ulliman failed to demonstrate
that the rule is not rationally based.

[*66] [**P64] Moore, the OHSAA Commis-
sioner, testified that OHSAA has encountered
situations where students born a day or two be-
fore a cut-off are ineligible. Moore indicated
that OHSAA has litigated this issue in the past,
and has prevailed, Moore also stated that
OHSAA has made a [*¥*774] fundamental

change by applying waivers for children with
disabilities who may be over the age limit. How-
ever, the general rule is designed to protect stu-
dents to make sure they are not playing

against students who are nineteen or twenty
years of age. Moore denied applying the by-
laws inconsistently in the present case, or per-
forming her work arbitrarily.

[**P65] In concluding that Exception 2 is ar-
bitrary, the trial court did not rely on facts or
evidence showing irregularity in the rule-mak-
ing or decision processes. The court, instead,
apparently relied on its own opinion that the rule
could easily cover Ulliman, but for the fact
that be was 18 years old. This does not satisxy
the arbitrariness reqmrement

[¥*¥P66] In Crane by Crane v._Indigna High
School Athletic Assn. (C.A7 1992y, 975 E2d
13135, the Seventh Circuit Court of Appeals
held that a state athletic association had acted ar-
bitrarily and capriciously in applying its di-
vorce transfer role to a situation where the par-
ents had changed custody of a child, who
was then declared ineligible. The Seventh Cir-
cuit noted that if the rule were unambiguous
or if the association had inaerpreted and ap-
plied the rule consistently, “no court could inter-
fere.” Id_at 1325. The reasons for finding ar-
bitrary application included the fact that the rule
was poorly drafted, since various key phrases
were undefined. Id. However, the Seventh Cir-
cuit stressed that this would not have been fa-
tal, if the association had “used the common
meaning of these terms or interpreted the
terms consmtently Id. However, testimony of
the association’s commissioner indicated that the
association had no consistent idea what the
words in the rele meant. Id.

[*¥P67] The Seventh Circuit also noted that
the association’s interpretation of the rule
seemed to change with the situation at hand,
and seemed designed to allow the association to
declare students ineligible, or achieve a pre-
ordained result. Id. Finally, the Seventh Circuit
concluded that the inconsistency was aggra-
vated by the association’s failure to publish writ-
ten opinions or reasoning for eligibility deci-
sions. As a result, high schools, parents, or
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students had no guidance and could not make
fully-informed decisions, Id.

[**P68] The evidence presented in this case
does not suggest that OHSAA acted arbitrarily,
that OHSAA had no idea what the terms in By-
law 4-7-2 and its exceptions mean, or that
OHSAA applied the bylaw and its exceptions
inconsistently. In fact, Moore’s testimony indi-
cates that OHSAA applies the rules consis-
tently. There is also no evidence that OHSAA de-
viated from its own procedures in adopting or
implementing the exception.

{*67] [**P69] As a further matter, we note
that HN9 OHSAA’s general age-limit regula-
tion, which restricts students to eight consecu-
tive semesters of athletic participation, has pre-
viously been upheld. See Rhodes v. Qhio
High ic Assn, (N.D, Ohi
939 ESupp. 384, 589. Like Exception 2, the age
-lirnit regulation may prevent some students
from playing interscholastic sports, However,
the fact that an occasional student may be pre-
vented from playing does not mean that the
rule is arbitrary. The exceptions to Bylaw 4-7-2
provide many ways to legitimately qualify for
eligibility, and OHSAA is not required to antici-
pate every situation. In addition, Ulliman
failed to present evidence that OHSAA arbi-
trarily applied the custody change exception.

[**P70] We conclude that the trial court erred
when it found that Ulliman had a substantial
likelihood of succeeding on the merits. The re-
maining prongs of the preliminary injunction
standard do not [**¥775] need to be dis-
cussed, because a finding in Ulliman's favor on
the likelihood of success is required to justify
“intrusion into the ordinary processes of admin-

istration and judicial review.” Internat. Dia-
nd Exch weler. i
3d 66 2 N.E2 1.

[**P71] OHSAA’s First Assignment of Error
is sustained.

[Tk

[*¥P72] OHSAA’s Second Assignment of Er-
ror 1s as follows:

[**P73] "THE TRIAL COURT’S ORDER EN-
JOINING THE OHIO HIGH SCHOOL ATH-
LETIC ASSOCIATION FROM PROHIBITING
APPELLEE FROM (1) PARTICIPATING IN
INTERSCHOLASTIC ATHLETICS DURING
HIS SENIOR YEAR AT CENTRAL AND (2)
TAKING ADVERSE ACTION AGAINST EI-
THER THE APPELLEE OR CENTRAL FOR
ALLOWING THE APPELLEE TO PARTICI-
PATE IN INTERSCHOLASTIC ATHLETICS
DURING HIS SENIOR YEAR AT SAID
HIGH SCHOOL WAS AGAINST THE MANI-
FEST WEIGHT OF THE EVIDENCE, AN
ABUSE OF DISCRETION AND CONTRARY
TO LAW.”

[*#P74} Under this assignment of error,
OHSAA contends that the trial court’s decision
is against the manifest weight of the evi-
dence, an abuse of discretion, and contrary to
law, because Ulliman failed to prove the ele-
ments required for a preliminary injunction
by clear and convincing evidence. HNI0 The el-
ements to be weighed in granting preliminary
injunctions are: the petitioner’s likelihood of
success; the probability of irreparable harm
to the petitioner if relief is not granted; the harm
cansed to the other parties by the issuance of
a stay; and whether public interest will be served
by an injunction. [nternat. Diamond Fx-

h olers, F hig A ¢

{**P75] Ulliman’s failure to prove that he
is likely to succeed on the merits -- the subject
of Part II of this opinion, above -- is a criti-
cal failure. This failure leads to the conclusion
that the trial court’s decision is against the
weight of the evidence, [*68] and is an abuse
of discretion, Accordingly, we need not con-
sider the remaining portions of OHSAA’s argu-
ment.

[**P76] OHSAA’s Second Assignment of Er-
ror is sustained.

v

[**P77}] OHSAA’s First and Second Assign-
ments of Hrror having been sustained, the pre-
liminary injunction issued against it is Re-
versed and Vacated.
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T signment of the Chief Justice of the Supreme
FROELICH and HARSHA, I7., concur. Court of Ohio).

{Hon. William H. Harsha, judge from the
Fourth District Court of Appeals, sitting by as-
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ENTERED
IN THE COURT OF APPEALS 0CT 25 2013

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

ALEXXUS M., PAIGE, : APPEAL NO. C-130024
TRIAL NO. A-1209427
Plaintiff-Appellee, '

VS, t JUDGMENT ENTRY,
OHIO HIGH SCHOOL ATHLETIC ; , , .
ASSOCIATION, M i

Defendant-Appellant, 4 1 i
D164056695

This cause was heard upon the appeal, the record, the briefs, and arguments.
, The appeal is dismissed and the injuﬁction is vacated for the reasons set forth in the
Opinion filed this date.
Further, the court holds that there were reascnable grounds for this appeal, allows
no penalty and orders that costs are taxed under App. R, 24.
The Court further orders that 1) a copy of this Judgment with 2 copy of the Opinion
attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

‘under App. R. 27.

To the clerk:
Enter uponythe journal of the court on October 25, 2013 per order of the court,

X sta A
Presiding Judge
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