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ARGUMENT

This Court ordered on October 23, 2013 that Appellant submit a brief on two

jurisdictional questions by November 22, 2013. Pursuant to that order, Broom timely submits the

fol lowing.

QUESTION ONE

DOES BROOM'S PE'CITION SATISFY ANY OF THE STATUTORY
EXCEPTIONS FOR SUCCESSIVE POSTCONVICTION PETITIONS

ENUMERATED IN OHIO REV. CODE §2953.23(A)?

A postconviction petition may be considered under Ohio Rev. Code §2953.23(A) when

both of the following requirements are met:

(a) F;ither the petitioner shows that the petitioner was unavoidably
prevented from discovery of the facts upon which the petitioner must rely
to present the claim for relief, or, subsequent to the period prescribed in
division (A)(2) of section 2953.21 of the Revised Code or to the filing of
an earlier petition, the United States Supreme Court recognized a new
federal or state right that applies retroactively to persons in the petitioner's
situation, and the petition asserts a claim based on that right.

(b) The petitioner shows by clear and convincing evidence that, but for
constitutional error at trial, no reasonable factfinder would have found the
petitioner guilty of the offense of which the petitioner was convicted or, if
the claim challenges a sentence of death that, but for constitutional error at
the sentencing hearing, no reasonable factfinder would have found the
petitioner eligible for the death sentence.

Ohio Rev. Code §2953.23(A)(1)(a) and (b). The circumstances of Broom's case meet these

requirements.

A. Broom could not have discovered the facts upon which he had to rely before the
State attempted to execute him on September 15, 2009.

When Romell Broom was sentenced to death on October 16, 1985, Ohio's method of

execution was electrocution. At that time, Ohio Rev. Code § 2949.22 said: "A death senteztce
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must be executed by causing a current of electricity, of sufficient intensity to cause death, to pass

through the body of the convict."

Since November 21, 2001, Ohio Rev. Code §2949.22(A) has required that "a death

sentence shall be executed by causing the application to the person, upon whom the sentence was

imposed, of a lethal injection of a drug or combination of drugs of sufficient dosage to quickly

and painlessly cause death." This change from electrocution to lethal injection was intended to

be a humanitarian act that would make executions less of a physical and psychological ordeal.

It was not until September 15, 2009, when the State of Ohio unsuccessfully attempted to

put him to death and a second execution attempt was scheduled for a week later (all as detailed in

I3room's petition and/or request for declaratory relief filed in the trial court on September 15,

2010), that Broom discovered not only that Ohio's execution procedure is not the humane

process the legislature intended but also that the State wants Broom to be subjected to that

process more than once. No other death sentenced prisoner has survived a lethal injection

execution attempt. Broom could not have anticipated that he would face the situation he does

now. For all purposes relevant to Ohio's postconviction statute, Broom was, until September 15,

2009, "unavoidably prevented from discovery of the facts upon which [he] must rely to present

[his] claim[s] for relief." His petition thus satisfies Ohio Rev. Code §2953.23(A)(1)(a).

B. But for constitutional error at sentencing, the trial court would not have found
Broom eligible for the death penalty.

The trial court erred when it sentenced Broom to an unconstitutional punishment.

Tlaough the unconstitutional nature of the punishment was not apparent at the time, the trial court

as the authority through which the sentence was to be imposed was prohibited from issuing a

seiitencing order that would be implemented in a cruel and unusual fashion and/or in violation of

the prohibition against double jeopardy.
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The trial court failed to anticipate that the executive branch (through the (?hio

Department of Rehabilitation and Correction) would apply the penalty prescribed by the trial

court in a way that is inconsistent with the court's sentencing order, the state and federal

prohibitions against cruel and unusual punishments (Eighth and Fourteenth Amendments to the

United States Constitution; Article 1, Sec. 9, Ohio Constitution), the state and federal

prohibitions against double jeopardy (Fifth and Fourteenth Amendments to the United States

Constitution; Art. I, See. 10, Ohio Constitution), and the legislative intent that lethal injection

executions be more humane than electrocution had been and that death be caused "quickly and

painlessly." Ohio Rev. Code §2949.22(A).

A death sentence is imposed in Ohio only through the authority of the court of common

pleas. Ohio Rev. Code §2929.03. When a jury recommends death, the death sentence itself may

only be imposed when the trial judge, after reviewing the evidence, reports, statement of the

offender, and arguments of counsel, has found beyond a reasonable doubt that the aggravating

circumstances outweigh the mitigating factors. Ohio Rev. Code §2929.03(D)(3).

The relevant question under Ohio Rev. Code §2953.23(A)(1)(b) in the unique and

unprecedented circumstances of Broom's case is would any reasonable finder of fact have found

Broom "eligible for the death sentence" if he or she had known that it would subject i3room to

more than one execution attempt. The answer must be "no." Evolving standards of decency and

the prohibition against double jeopardy dictate that no reasonable factfinder would recommend

or impose such a sentence.

And just as any other sentence or order that runs afoul of the constitution is error, even if

the factfinder does not intend this consequence, so too is a sentencing recommendation or order

that ultimately violates the constitution error. The error then, was that the failure to anticipate
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that the death sentence recon-inended by the jury and ordered by the trial court would be carried

out in an unconstitutional manner.

The trial court has subject matter jurisdiction over such errors. There is zio doubt that the

trial court has jurisdiction to insure that its orders are carried out in a constitutional maruier. State

ex rel. Pfeiffer v, Common Pleas Court of Lorain County, 13 Ohio St. 2d 133 (1968); flale v.

State, 55 Ohio St. 2d 210 (1896). "'C'he power and duty of the judiciary to deterniine tlle

constitationality aiid, therefore, the validity of the acts of the other branches of t;ovLr.ninent ha^ie

been firtnly established as azi, essential. feature of the Ohio system of separation of powers."

State ex rel. Ohio .ncad of -l'rial Lawvers v. Sheward, 86 Ohio St. 3d 451, 462 (1999). This

rn.ust be particularly so when the act at issue is oiie based on the trial: court's own. order, and even

zix4ire so when that order is a sentence of death. Death is different and requires greater reliability.

See, e.g,, Gardner v. Florida, 430 U.S. 349, 357 (1977) (plurality opinion); Lockett v. Ohio, 438

U.S. 586, 605 (1978); Woodson v. l^,Torth Carolina. 428 U.S. 280, 305 (1976) (plurality opinion).

'I'his case presents the circumstance in which the error arose from the trial court's se..ntence but

the error was not an intended or contemplated coiisequence of the trial court"s sentencing order

and did not first come to light titatil many years had passed and indeed until the day the trial

court:°s sentei7ce was supposed to be carried out. This trial decision, as the sotirce o1' the

authority tlirough whicb the State seeks to kill Broom, is the error that serves as the basis of

Brooan`s claim for postcoiivicticrn reliei: In short, I3rooin's death sentence was issued by the trial

ctsurt. Aitlioubh the trial court, like Broom, could not have kizown that the State of C)bio would

botch the execution and ttien seek to subject I3ri}oni to a second execution attempt, that situation.

is now threatei7ed. If the sentence issued by the trial court pern:iits or is used to carry out

nlititiple exocLttion attempts, it is ertiel a1id. unusual and/or violates double jeopardy, and thus is
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Lrnconstitutiona( and in violation o<fOhio and federal law. This setitelicing error is reviewahle

under t1-Ae terms of Ohio Rev. Code §2953.23(A).

Moreover. the exercise of jurisdiction over Broom's petition --- as both lower courts did

without ajiy hesita:tion, and as the State itself has never once questioned - is fully consistent with

the general purpose anii. nianife5t intent of Ohio's postconvietion statute, thus cozri-irkning its

propriety, -I'hat purpose is "to provide judicial review of the allegations raised iii a pr.isoner s

petition, i^t ^^rd^r to ^ oc ic^e a^e^tiecl fc^^ vic^latior^ ®^ istitutional ri hts," State v. Lester,

41 Ohio St, 2d 51, 56 (1975). And, because the postconviction statute --- or, at the very least, the

specific provision of that statute pertinent to this Court's questions - is remedial in nature, the

statute must be liberally construed to promote its purpose. See, e.g., Wellston Iron laurnace Co. v.

Rinehart, 108 Ohio St. 117, syllabus ^ l(1923) ("All statutes relating to procedure are remedial

in their iiature and should be liberally construed and applied to effect their respective

purposes."); State v. Goist, 2003 Ohio 3549, ¶^ 14-16 (Ohio App. July 3, 2003). See also Ohio

Rev. Code § 1.11 ("Remedial laws and all proceedings under them shall be liberally construed in

order to promote their object and assist the parties in obtaining justice.").

These settled principles are unmistakably extensions of the Latin legal maxim and

common law doctrine ubi jus ihi remedium ("where there is a right, there must be a remedy").

See also Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803) ("The gove.rnment of the

United States has been emphatically tenned a government of laws, and not of men. It will

certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of

a vested legal right.")

Broom's constitutional rights were violated by the State in carrying out his court-ordered

sentence of death on September 15, 2009, and in making him subject to that sentence a second
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time after what he has already once been through. For these violations of Broom's vested legal

rights, there must be a remedy. In Ohio, a postconviction petition under Ohio Rev. Code

§§2953.21 et seq., and specifically §2953.23, provides such a remedy; it provides ` jL ►dicial

review of the ailegati:ons raised in [Broorn"s] petition. i11 order to provide aremedv for violation

ot' [liis] constitut'sona _l rights.'° Lester, 41 Ohio St. 2d at 56. Broom's petition fully set forth the

alleged constitutional violations, he demanded a remedy, and the lower state courts did not blink

in adjudicating his claims. Neither should this Court.

QUESTION TWO

IF NO OHIO REV. CODE §2953.23(A) STATUT'ORY EXCEPTION
APPLIES, DID THE TRIAL COURT HAVE SUBJECT MATTER

JURISDICTION TO CONSIDER BROOM'S PETITION?

In addition to seeking review under Ohio's postconviction law, Broom sought relief

under the Declaratory Judgment Act. Even if the trial court was without jurisdiction under Ohio

Rev. Code 2953.23(A), it had subject matter jurisdiction to decide Broom's petition under Ohio's

Declaratory Judgment Act. Ohio's declaratory judgment statute, §2721.03, provides:

Subject to division (B) of section 2721.02 of the Revised Code, any person ...
whose rights, status, or other legal relations are affected by a constitutional
provision, statute, [or] rule... may have determined any question of construction
or validity arising under the ... constitutional provision, statute, [or] rule ... and
obtain a declaration of rights, status, or other legal relations under it.

All of the prerequisites for declaratory relief are present in Broom's case: (1) a real controversy

exists between the parties; (2) the controversy is justiciable in character; and (3) the situation

requires prompt relief to preserve the rights of the parties. See, e.g., Burger Brewina Co. v.

Liquor Control Comm., 34 Ohio St. 2d 93, 97 (1973); Buckeye Ouality. Care Centers Inc. v.

Fletcher, 48 Ohio App. 3d 150, 154 (1988).
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There is a real controversy between the par-ties. The State of Ohio, having tried once and

failed, seeks another opportunity to try to kill Broom. Broom says that the State is prohibited

from trying again to kill him because a second attempt, successful or not, would violate the Ohio

and United States Constitutions and undernline the legislative intent underlying current Ohio

Rev. Code § 2949.22(A). The action the State proposes to take and the consequences to Broom

of those actions are so seriotis, it is difficult to imagine a controversy more real between any

parties.

The controversy is justiciable. The case presents a clear legal question: do the state andlor

federal constitutions and/or Ohio law prevent the State from going forward vvith a second

execLation attempt on Broom? This is exactly the type of question that this Court has recognized

Ohio courts have "the power and the duty" to address. State ex rel. Ohio ?lc.ad. of "k'rial i :a^y vers

v. 41ieward4 86 Ohio St. 3d at 462.

The situation requires prompt re7iet: Broom re.n-iains on C3hio's death row and lives with

the threat of another execution day all the ti.rn.e. It is well recognized t1-1at "justic°e delayed is

justice dettied." Brooni had already been thr.ough most of the terrifying execution process that is

encompassed within every c.xecution.. 'I'he 1a-w does not permit l:lim to be put through that

process again. -fhe proinpt relief of assuring him that no second attempt «^ill take place is

essential.

'flte trial court denied Broom declaratory reliet: (Exhibit I) to t3rooTri's Ametided Memo,

in Support of Jn.risdiction, ':I'r. Opinion, p. 5.) `I'he Cuyahoga County Court of Appeals found

tl-iat "Because his request for declaratory relief seeks the same remedy advanced through his

petition for posteonviction relief, we find that any declaratory relief sought was duplicative and,
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therefore, improper." (ExIaibit A to Broom's Arnendeci Menio. in Support of Jurisdiction. Ct.

App. C7panion, 2012-Ohio-587, ^11).

It is generally recognized that "a declaratory judgment action ... cannot be used as a

substitute for an appeal or as a collateral attack upon a [criminal] conviction," that declaratory

relief "does not provide a means whereby previous judgments by state or federal courts may be

reexamined, nor is it a substitute for appeal or post conviction remedies," and that a declaratory

judgment is "not part of the criminal appellate process." Moore v. Mason, 2005 Ohio 1188,^14

(Ohio App. Mar. 17, 2005) (citing cases). See also Jackson v. Bartec, Inc., 2010 Ohio 5558,1(37

(Ohio App. Nov. 16, 2010), aff'd sub nom.,132 Ohio St. 3d 167 (2012).

These restrictions upon declaratory judgments do not arise in this case. Broom is not

seeking to appeal his criminal judgment or his original death sentence. And in his request for

declaratory relief, Broom does not claim that the trial court made an error of law during his trial

by failing to anticipate that the death sentence it ordered would be carried out piecemeal and/or

in multiple attempts. Rather, Broom claims that, because of the failed execution attempt on

September 15, 2009 (i.e., events which occurred long after his conviction and sentence were final

and during the course of carrying out the court's sentence), he has already been subjected to the

State's execution process and may not therefore be required to face it again. This is not an attack

on the conviction and original sentence. It is instead an effort to have the courts declare that any

further attempt by the State of Ohio to execute Broom violates the constitution, and that the

relevant constitutional provisions and Ohio Rev. Code §2949.22(A) mean wllat they say.

Broom's claims are analogous to those made by ait offender claiming that his sentence

has been served or is subject to reduction, or that his parole has expired. "T'hese types of claims,

like Broom's, are squarely within the province of the declaratory judgment statute. See, e.g.,
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State ex rel. Mora v. Wilkinson, 105 Ohio St. 3d 272, 274 (2005); State ex rel. Yonkill^s v. Ohio

nRC. 1993 Ohio App. LEXIS 5212 (1993), aff d, 69 Ohio St. 3d 70 (1994); Hattie v. Anderson,

68 Ohio St. 3d 232, 235 (1994); State v. Laney, 2011 Ohio 1.35 (Ohio App. Jan. 14, 2011);

McGrath v. Ohio Adult Parole Auth., 2004 Ohio 6114 (Ohio App. Nov. 18, 2004).

The Cuyahoga Cownty Coui-t of Appeals said that because I3roozn sought clec':aratog•y

relief in the alternative to his request for postconvictiors relief, declaratory- relief was not

appropriate. The court treated postconvict:ion as the proper vehicle fc>r _€3rxaom's clainis

throughout its opinion. 20 1 2-Ohio-587, I(11 aiid passirn. I-lowevc:r, the clziiin I3roorn. pursues is

high(y unusual, indeed unprecedented, and the path to judicial review perhaps riot as clearly

defined as inmore frecluen:tl5- arising circuni stances. 1'he fact that 13z•oona. pursued relief urider

two dif'1`erent procedural theories and expressly did so both as aclditional and °`a}ternativc;

theories (see Petition at jjqj 6. 86, 92, 101), does not in aX1y way preclude his use of eitlier..

Ple.adz:ig in the alternative is clear.ly pertriissible, and does not in any way impair I3rown's

entitlefliient to relief under either procedural vehicle. Sec, e.g., Ohio R. C`iv. P. 13(l;)(21) (:`A party

n-aav set fc3i-th two or more statements of a clairzi or def.^ense alternately or laypothetical€y, either in

oj:ii count or de-fense or in separate cotilits or defenses. Wh:e.n. two or more statcn:ieaxts are macle in

the a;teri-tative and oj-ie of thetn if made inclepeiadentiy woctld lie suflicie7it, the pleadiiig is iiot

:in.ade insufficient by the insufficiency of orzc or more o#'th:e alternative statetn:en:ts. A party rna-d

also state as many separate claijns or defei7se5 as he has re(yardless of cotxsistency and ivhether

based o:n. legal or eqtFitahle grounds. All statements sllall be made subject to the obligations set

forth in €We 31.").

€'i_taa€I^ the declaratory judgment statute is "remedial and slzall be liberally construed and

admi:n.istered.'` Ohio Rev. Cocle §2721.13. See also Swander Dite.h La€1dow-iiers' hss'n v. .loirit

-9-



Bd. oi' Huron & Seneca Coun.,Co7r}.m'rs, 51 Ohio St. ^cl 131, 134 (1990). "Tlie existence of

`3nother adequate reiiiedy [^.&, under the post-conviction statute ] does not preclude a judgnaejit

f:o€° declaratory reliel`in cases Nvhere it is appropriate." Ohio R. Civ. P. 57.

Broom's case is easily an appropriate case. :[-1e niects all of the requirements for

declaratory relit#`. Article IV, See. 4(B), ol'the Chio Constitt.€tiosi provides the coLirts ol' co111anon

pleas Avi:th original ,jurisdiction over all jU5ticiable rnatters as may he provided by la-^v, and Ohio

Rev. Code §2721.0-31. provides sLEch courts with jurisdiction to entertain declaratory judgment

actions. The lower courts thus had, aL the vei-y least, subject matter jurisdiction to entertain

Broom's petition c€nder the declaratory judgnnent statute, even if this Court «!ere to cctncltide

(contrary to both lower courts and without being asked to do so by the State) that such lower

cotarts may not have had jurisdiction under Ohio Rev. Code §2953.21 et seq. and in particular

§2953.23(A).

CONCLUSION

WHEREFORE, for all of these reasons, and in the interest of justice, Appellant Romell

Broom respectfully requests that this Court exercise jurisdiction and reverse. 'I'his case involves

substantial constitutional questions. The lower courts' decisions dismissing Broom's

postconviction petition and denying him declaratory relief were error. Broom is entitled to an

order that the State may not seek to execute him again by any means or methods. Alternatively,

this Court should rematid the case to the trial court for full discovery and an evidentiary hearing

on the claims presented in Broarn's postconviction petition and/or request for declaratory relie£

Respectfully Submitted,

f ,

S. Adele Shank 0022148 (Counsel o^ Record)
LAW OFFICE OF S. ADEL.E SHANK
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^
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820 West Superior Avenue
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(216) 241-5003
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I hereby certify that a copy of the foregoing Brief was served by regular U.S. Mail, first-
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