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APPEI,LANT VILLAGE OF LODI, OHIO'S MOTION FOR IMMEDIATE STAY
OF THE COURT OF APPEALS' JUDGMENT

Pursuant to S.Ct.Prac.R. 7;01(A)(3), Appellant Village of Lodi, Ohio ("Lodi")

respectfully requests that this Court issue an order staying the judgment of the Ninth District

Court of Appeals ("Ninth District"), and any enforcement proceedings in connection with that

judgment, pending Lodi's appeal to this Court. Lodi has contemporaneously filed its Notice of

Appeal from the judgment of the Ninth District, entered in Sunset Estate I'r°Uperties, LLC, et al.,

v. Villcrge o.f'Ladi, Ohio, Court of Appeals Case No. 12CA0023-M, on November 12, 2013. A

copy of the Ninth District's opinion and judgment entry is attached hereto.

STATEMENT OF THE CASE

On March 14, 2012, the Sumn7it County Court of Common Pleas entered summary

judgment in favor of Lodi and declared that the Village of Lodi Zoning Ordinaiiee Section

1280.05 was not unconstitutional or in contlict with state law and that it does not amount to a

regulatory taking. See Sunset I:state Properties, LLC, et al., v. Village of Lodi, Ohio, 9th Dist.

No. 12CA0023-M, 2013-Ohio-4973, ^--,Ei. Sunset Estate Properties, LLC ("Sunset") and

Meadowview Village, Inc. ("Meadowview") appealed that judgment to the Ninth District. On

November. 12, 2013, the Nirrth District entered its Decision and Journal Entry in which it

declared the subject ordinance facially unconstitutional and, therefore, reversed the March 14,

2012 judgment. Id. The Ninth District remanded the case for further proceedings consistent

with its opinion and directed the Medina County Court of Conimon Pleas to "carry [its]

judgment into execution." Id. This case is now before this Court on Lodi's motion for an

immediate stay of the Ninth District's judgment.



LAW AND ARGIJiYtENT

Pursuant to S.Ct.Prac.R. 7.01(A)(3), in a jurisdictionall appeal, if the appellant intends to

seek from this Court "an immediate stay of the court of appeals' judgment that is being appealed,

the appellant may file a notice of appeal in the Supreme Court without an accompanying

memorandum in support of jurisdiction[.]" 'I'he appellant, however, must (1)ile the motion for

stay with thenotiee of appeal, and, (2) attach to the motion for stay a copy of the court of

appeals' opinion and judgment entry being appealed. Id.

A. A Stay of Execution of the Ninth District's Judgment Will Prevent
Substantial Prejudice to Lodi.

In the present case, Lodi believes that Appellees Sunset arid Meadowview will act

quickly to enforce the Ninth District's decision, which reversed the trial court's judgrnent and

declared facially unconstitutional Village of Lodi Zoning Ordinance Section 1280.05. On

November 15, 2013, a mere three days after the entry of that decision, Sunset and Meadowview

went to Lodi to request the immediate hook-up of utilities for several lots located in their

respective mobile home parks. The utilities for these lots were shut-off long ago because, under

the subject ord.inance, the nonconforming use of those lots had been abandoned due to their

discontinued use for more than six months. Sunset aiad Meadowview want the irnmediate

hookup of utilities, prestrmablv so that they can attempt to lease the lots to third parties, and have

threatened Lodi with additional claims if it does not comply with their request.

Lodi is left in an untenable situation. If it refuses to comply with Stinset and

Meadowview's request while pursuing an appeal to this Court, it risks additional litigation

against it. If, on the other hand, Lodi hooks up the utilities, and Sunset and Meadowview lease

the lots to third parties, those third parties would be displaced should Lodi's appeal be granted

and the judgment of the Ninth District reversed. A stay would preserve the status quo, which has



existed since this case was filed in 2011, pending an appeal to this Court. See Laidlaw tiVaste

Sys., Inc. v. Consol. Rail Coip., 85 Ohio St.3d 413, 416 (1999) (noting that the effect of a stay is

to preserve the status quo). Moreover, a stay is necessary prevent the appeal from potentially

becoming moot. See generally Blodgett v. 13lodgett, 49 Ohio St.3d 243, 245 (1990) ("It is a well-

established principle of law that a satisfaction of j udgment renders an appeal from that judgment

moot."). Tn addition, a stay would prevent the parties and the trial court from unnecessarily

expending r.esources litigating issues on remand which ultimately could be rendered moot by this

appeal. Without a stay, Sunset and Meadowview undoubtedly will continue to attempt to

reestablish the nonconforining use long before this Court would have the opportunity to review

the merits of Lodi's appeal. To avoid such prejudice to Lod'z,. a stay is warranted.

B. Because Lodi Is A Political Subdivisio.n,lVo Bond Is Required.

R.C. 2505.12(A)(2) and Civ.R. 62(C) relieve a political subdivision of the requirement to

post a bond or other security in order to obtain astay. See R.C. 2505.12(A)(2) (stating that "[a]n

appellant is not required to give a supersedeas bond in coi-inection with * * * [a]n appeal by * * *

[t]he state or any political subdivision of the state"); Civ.R. 62(C) (stating that"[w]hen an appeal

is taken by this state or political subdivision, or administrative agency of either, or by any officer

thereof acting in his representative capacity and the operation or enforcement of the judgment is

stayed, no bond, obligation or other security shall be required from the appellant"); see also State

ex rel. State Fire Marshal, 87 Ohio St.3d 568, 573, 722 N.E.2d 73 (2000) (holding that the state

fire marshal did not need to post a supersedeas bond to be entitled to a stay). Under well-

established law, no bond may be required of Lodi as a condition of the stay.
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CONCLUSION

Based on the foregoing, Appellant Village of Lodi, Ohio respectfully requests that this

Court stay the judgment of the Ninth District, pending the outcome of Lodi's appeal to this

Court.

Respectfully submitted,

Irving J an ({^(120b07)'
(COUNSEL F RECORD)

Caroline L. Marks (0071150)
BROLSE McDOWELL LPA
388 South Main Street, Suite 500
Akron, Ohio 4431.1
Telephone: (330) 535-5711
Facsimile: (330) 253-8601
E-mail: ibsugerinan@brousc.com

cmarks@brouse.com

COUNSEL 1''OR APPELLANT
VILLAGE OF LODI, OI-IIO
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DECISION AND JOURNAL ENTRY

Dated: November 12, 2013

CARR, Judge.

{tt} Appellants, Sunset Estate Properties, LLC ("Sunset") and Meadowview Village,

Inc. ("Meadowview"), appeal the judgment of the Medina County Court of Common Pleas that

granted summary judgment in favor of appellee, Village of Lodi. This Court reverses and

remands.

1.

{112} Sunset and Meadowview each own a parcel of land in Lodi on which each

operates a mobile home park. Both of the properties are zoned R-2 for residential use, not MH

for manufactured homes park use. However, both mobile home parks constitute authorized

nonconformirlg uses of the properties. Each park was licensed for thirty th:ree (Sunset) and

forty-four (Meado-vvuiew) mobile home lots or pads, respectively. Twenty-one of Sunset's tllirty-

three mobile home lots and seventeen of Meaaowview's forty-four lots had been vacant for more

than six months. Lodi refused to reactivate utilities for those lots for the asserted reason that the
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nonconforming use of those particular lots had been abandoned pursuant to the terms of the local

zoning code.

or abandonment of a nonconforming use of property and provides:

Whenever a nonconformirtg use has been discontinued for a period of six months
or more, such discontinuance shall be considered conclusive evidence of an
intention to legally abandon the nonconforxning use. At the end of the six-m:onth
period of abandonment, the noncon.forniing use shall not be re-established, and
any.further use shall be in conformity witli the provisions of this Zoning Code. In
the case of nonconforming mobile homes, their absence or removal from the lot
shall constitute discontinuance from the time of absence or removal.

{¶4} There is no provision in the local zoning code that expressly authorizes or

addresses the nonconforming use of mobile home lots or pads individually outside the existence

of a mobile home park as a whole. The code does not define "lot." Neither does any other

provision of the code define ozclarify individual mobile homes as noncon.forming uses.

{¶5} Because Sunset and Meadowview were unable to lease their mobile home lots

which had been vacant for at least six months, they filed a complaint against the Village seeking

(1) a declaration that L.Z.C. 1280.05(a) is unconstitutional on its face and as applied to them; (2)

a declaration that L.Z.C. 12$0,05 fails substantially to advance a legitimate governmental interest

and/or is in conflict tivith state law and, thereby, constitutes a taking for which compensation

must be made; (3) compensatory damages for the resulting regulatory taking of their properties;

(4) an injunction requiring the Village to institute appropriation proceedings to determine the

reasonable compensation for the taking; and (5) a writ of mandamus compelling the Village to

institute appropriation proceedings. Lodi answered, denying that the plaintiffs were entitled to

relief.
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}¶6} Sunset and Meadowview filed a motion for summary judgment, and Lodi

responded in opposition. Lodi filed separate, competing motions for summary judgment against

Suriset and Meadowview, and the plaintiffs responded in opposition. The trial eourt granted

summary judgment in favor of Lodi and declared that L.Z.C. 1280.05 is not unconstitutional or

in conflict with state law. In addition, the court declared that the local ordinance does not

amount to a regulatory taking so that appropriation proceedings are not necessary. Sunset and

Meadowview filed a timely appeal, raising one assignment of error for review.

11.

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED BY DENYING PLAINTIFFS-APPELLANTS'
MOTION FOR SUMMARY JUDGMENT AND GRANTING DEFENDANT-
APPELLEE'S MOTION FOR SUMMARY .TUDGMENT.

{¶7} Sunset and Meadowview argue that the trial court erred by granting summary

judgment in favor of Lodi and by denying their motion for sum.mary judgment. This Court

agrees in part.

{4^8} This Court reviews an award of summary judgment de novo. Grafton v. Ohio

Edison Ca., 77 Ohio St.3d 102, 105 (1996). This Court applies the same standard as the trial

court, vieuing the facts in the case in the light most favorable to the non-moving party and

resolving any doubt in favor of the non-moving party. Vinek v. Sto-m-e-Woadvvaj°d Co., 13 Ohio

App.3d 7, 12 (6th Dist.1983).

{¶9} Pursuant to Civ.R. 56(C), sumynary judgment is proper if:

(1) No genuine issue as to any material fact remains to be litigated; (2) the
moving party is entitled to judgment as a matter of law; and (3) it appears from
the evidence that reasonable minds can come to but one conclusion, and viewing
such evidence most strongly in favor of the party against whom the motion for
summary judgment is made, that conclusion is adverse to that party.
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Temple v. Wean United, Znc,, 50 Ohio St.2d 317, 327 (1977)_

{110} To prevail on a motion for surnmary judgment, the party moving for summary

. . .. . . ^ , .:•. .... ...._.',.1_ ._7,_.`.__. . .. .. . . aL^ .... .. .. ... . .._. ..__.

as to any material fact, and that the moving party is entitled to judgment as a matter of law.

Dresher v. Burt, 75 Ohio St.3d 280, 293 (1996). Once a moving party satisfies its burden of

supporting its motion for summary judgment with sufficient and acceptable evidence pursuant to

Civ.R. 56(C), Civ.R. 56(E) provides that the non-moving party may not rest upon the mere

allegations or denials of the moving party's pleadings. Rather, the non-moving party has a

reciprocal burden of responding by setting forth specific facts, demonstrating that a "genuine

triable issue" exists to be litigated for trial. ^S'tate ex rel. Zimmerman v, Tompkins, 75 Ohio St.3d

447, 449 (1996).

{¶11} The .non-m.oving party's reciprocal burden does not arise until after the moving

party has met its initial evidentiary burden. To do so, the moving party must set forth evidence

of the limited types enumerated in Civ.R. 56(C), specifically, "the pleadings, depositions,

answers to interrogatories, written admissions, affidavits, transcripts of evidence, and written

stipulations of fact[.]" Civ.R. 56(C) further provides that "[n]o evidence or stipulation may be

considered except as stated in this rule."

{T12} Sunset and Meadowview sought various declarations, including a declaration that

L.Z.C. 1280.05(a) is unconstitutional on its face and as applied and that its application denies the

entities the viable economic use of their properties and effects a taking for which just

compensation is due. in this case, the trial court found that L.Z.C. 1280.05(a) was constitutional

because it "is not arbitrary, capricious, unreasonable, or unrelated to the public health, safety,

welfare and morals[.]" It premised that finding on the village's authority pursuant to Section 3,
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Article XVIII of the Ohio Constitution to enact zoning ordinances as an exercise of its police

power. This Court does not dispute a municipality's authority in that regard. Sheffield v.

Rowland, 87 tJhio St3d 9, 10 (1999) (noting that `°[t]he enactment of zoning ordinances is an

exercise of the police power, not an exercise of local self.-goverzmleilt."). That authority is not

absolute, however. Rather, zoning power "`must be exercised within constitutional limits."'

Schad v. Borough of .Mt. Ephraim, 452 U.S. 61, 68 (1981), quoting .Moore v. East Cleveland, 431

U.S. 494, 514 ( 1977) (Stevens, J., concurring in }udginent). After recognizing the village's

authority to enact zoning legislation as a function of its exercise of police powers, the trial court

cited R.C. 713.15 which states:

The lawful use of any dwelling, building, or structure and of any land or premises,
as existing and lawful at the time of enacting a zoning ordizxance or an amendment
to the ordinance, may be continued, although such use does not conform with the
provisions of such ordinance or aanendment, but if any such nonconforming use is
voluntarily discontinued for two years or more, or for a period of not less than six
months but not more than two years that a municipal corporation otherwise
provides by ordinance, any future use of such land shall be in conformity with
sections 713.01 to 713.15 of the Revised Code. The legislative authority of a
municipal corporation shall provide in anv zoning ordinance for the completion,
restoration, reconstruction, extension, or substitution of nonconforming uses upon
such reasonable terms as are set forth in the zoning ordinance.

Without any analysis, the trial court then summarily concluded that L.Z.C. 1280.05 was

constitutional. This Court disagrees and concludes that L.Z.C. 1280.05(a) is unconstitutional on

its face.

{¶131 A facial challenge to a zoning ordinance considers whether the ordinance "has no

rational relationship to a legitimate governmental purpose and [whether] it may not

constitutionally be applied under any circumstances." Jaylin Investrnents, Inc. v. Moreland .Flills,

107 Ohio St.3d 339, 2006-C)hio-4, j( 11. In a facial challenge, the presumption of

constitutionality may be overcome by proof "beyond a fair debate" that the ordinance is
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"arbitrary and unreasonable and without substantial relation to the public health, safety, morals,

or general welfare of the community." Id. at Ti 13, c.iting Goldberg Cos., Inc. v. Richmond Hts.

{¶14] "Zoning is a valid legislative function of a municipality's police power." Euclid

v. Ambler Realty Co., 272 U.S. 365 (1926); see also Article I, Section 19, Ohio Constitution

("Private property shall ever be held inviolate, but subservient to the public welfare."). The Ohio

Supreme Court has held that "the enactment of a comprehensive zoning ordinance, which has a

substantial relationship to the public health, safety, morals and the general welfare and which is

not unreasonable or arbitrary, is a proper exercise of the police power." Akron v. Chapman, 160

Ohio St. 382, 385 (I953). The Chapman court further recognized that "[z]oning ordinances

contemplate the gradual elimination of nonconforming uses within a zoned area, and where an

ordinance accomplishes such a result without depriving a property owner of a vested property

right, it is generally held to be constitutional>" (Emphasis in origirzal) Id. at 386 (recognizing the

propriety of the taking of private property, in exchange for adequate compensation, for public

welfare or use to eradicate slums and blight conditions). 'The high court, however, held that

"[t]he right to continue to use one's property in a lawful business and in a manner which does not

constitute a nuisance and which was lawful at the time such business was established is within

the protection of Section 1, Article XIV, Amendments, United States Constittition, and Section

16, Article I of the Ohio Constitution, providi-ng that no person shall be deprived of life, liberty

or property without due process of laNv." (Emphasis in original) Id. at paragraph two of the

syllabus. The Chapnzan cotirt reasoned that "property" contemplates not only ownership and

possession, but the substantial right of unrestricted use, enjoyment, and disposal. Id. at 388. The

right to continue a lawful business on the property is subsumed witliin that right. Id.



7

^¶1 51 Consequently, in order for a nonconforming use to be extinguished, the use must

be voluntarily abandoned. See Bell v; Rock}I River Bd, of Zoning Appeals, 122 Ohio App.3d 672;

675 ($th Dist.1997) (concluding that, because municipal ordikiances may not conflict with a

general law, any act of abandonment must be voluntary as mandated by R.C. 713.15).

Moreover, the village retains the burden of establishing that a property owner has voluntarily

abandoned or discontinued the nonconforming use. New Richmond v. Painter, 12th Dist.

Clermont No. CA2002-10-080, 2(}03-Ohio-3871, T 9. "Abandonment requires affirmative proof

of the intent to abandon coupled with acts or omissions i.mpletn.enting intent. Non-use alone is

insufficient to establish abandonment." (Internal quotations omitted.) Id., citing Davis v. Suggs,

10 Ohio App.3d 50, 52 (12th Dist.1983). Here, the Lodi ordinance does not distinguish

"abandomment" or "discontinuance" for any type of nonconforming use other than relative to

mobile homes. Accordingly, while all other property owners and businesses must voluntarily

abandon the nonconforming use of the property, mobile home parks alone can be forced into

involuntaiy abandonment simply by removing a mobile home (i.e., a structure that is designed to

be moved) from a lot.

{1116} In April 2000, upon request of the Medina County Prosecutor, the Ohio Ati.orney

General issued an opinion on two questions. The question relevant to the issue raised in this

appeal was: "If a local zoning authority has the power to decide what is a nonconforming use,

may it consider each lot within a nxobile home park to be a nonconforming use, or is it the park

as a whole that constitutes the nonconforming use?" 2000 Ohio A.tty.Gen.0ps. No. 2000-022,

2000 WL 431368. Then-Attorney General Betty Montgon7ery opined: "In the absence of a

zoning resolution or ordinance to the contrary, the mianufactured home park as a whole rather

than individual lots within the park sliall be considered the nonconforzning use." Id.
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f¶17 f The Attorney General opined that a "village zoning ordinance governing

nonconforming use must be consistent with constitutional limitations, and may not deprive the

without just compensation." 2000 WL 431368. Although we recognize that the Attorney

General's opinion does not constitute binding precedent on this Court, we agree with its

reasoning. 'The At-torney General wrote: "An ordinance or resolution that denies the owner or

operator of a manufactured home park the ability to rent a lot within the park to a new home

owner after the lot has been vacant for a tirne longer than that allowed for reestablishment of a

nonconforming use, even though the park as a whole is an ongoing concern, would be of

questionable validity ***." Id. The opinion premised that conclusion on three reasons: (1)

Given the accessibility to the lots and other improvements the park operator is required to

provide, as well as remaining utility connections, it is questionable whether the nonconforming

use had, in fact, been discontinued. (2) Application of the ordinance or resolution would "likely

render any such lot that had been vacated useless for any practical purpose." (3) Application of

the ordinance or resolution would likely interfere with the park owner's right to conduct his

mobile home parl business as a whole. Id. This comports with the holding enunciated in

Chapman, supra.

f¶18) This Court shares the concerns of the Attorney General. Because L.Z.C.

1280.05(a) is ambiguous, arbitrary, and unreasonable, we conclude that it is unconstitutional on

its face.

{^19) Chapter 1280 of the I,odi zoning code addresses nonconforming uses. L.Z.C.

1280.01 provides: "The lawful use of any building or land existing on the effective date of this

Zoning Code may be continued, although such use does not confonn with the provisions of this
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Zoning Code, provided the conditions of this chapter are met." The limitation of this provision

enunciated in L.Z.C. 1280.05(a) presents with some ambiguity, however.

{¶2€2} This Court has recognized that "[a]n ordinance is ambiguous when it is subject to

various interpretations. Specifically, an ambiguity exists if a reasonable person can find differerit

meanings in the ordinance azid if good arguments can be made for either of two contrary

positions." (Quotations omitted>) Padrutt v. Peninsula, 9th Dist. Summit No, 24272, 2009-

Ohio-843, T, 20. "Because zoning ordinances deprive propeity owners of certain uses of their

property, [] they will not be extended to include limitations by implication." Henley v.

.Youngstown .Bd of Zoning Appeals, 90 Ohio St.3d 142, 152 (2000). The Ohio Supreme Court

further explained:

Zoning ordinances are in derogation of the common law. They deprive a property
owner of uses of his land to which he would otherwise be entitled. Therefore,
where interpretation is necessary, such enactments are ordinarily construed in
favor of the property owner. Furtherrnore, in determining the legislative intent of
an ordinance, the provision to be construed should not be reviewed in isolation.
Its meaning should be derived from a reading of the provision taken in the context
of the entire ordinance.

(Internal citations omitted.) Univ. Circle, Inc. v. Cleveland, 56 Ohio St.2d 180, 184 (1978).

{,'i21} There is nothing in Chapter 1280 to indicate that Lodi intended to classify

individual mobile homes or mobile home lots as the contemplated nonconforming use. First,

unlike R.C. 713.15, L.Z.C. 1280.01 makes no reference to "dwellings." Nevertheless, L.Z.C.

1280.05 mandates discontinuance of the nonconforming use within the context of

"nonconformiilg mobile homes." The code as a whole fails to make any provision, however, for

inobile homes or other dwellings as nonconforming uses.

}T22} Furtherniore, L.Z.C. 1280.05(a) prezrlises "discoiltizluance" of the nonconforming

use of a "mobile home" as the mere "absence or removal" of the home from the individual lot.
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Accordingly, a mobile home couid be removed from one specific lot for purposes of refurbishing

or renovation, and imnrediately replaced with another mobile home on that lot. If the renovation

lot (or any other) within the mobile home park because it could reasonably be viewed as having

lost its status as a valid nonconfonning use, despite the fact that another mobile home had

remained on the lot from which it was removed during the period of renovation. On the other

hand, Lodi appears to have no issue with the presence or absence of specific mobile homes.

Rather, it appears to interpret the provision to construe discontinuance of the nonconforming use

as the absence of any mobile home on a specific lot, thereby precluding further use of the lot as a

nonconforming use.

{¶23} Second, the code does not define "land" or otherwise provide that portions of

individual parcels may be zoned differently. L.Z.C. 1280.05(b) imposes a duty on the Zoning

inspector to determine when a nonconforming use has been discontinued for six months and to

"notify the property owner" of the expiration of the six-month period. The coinmon scheme to

delineate property is by parcels as defined by quantifiable geographic measures. Properties are

bought and sold as parcels. Taxes are assessed by parcels. Lodi has failed to make any

provision in its zoning code to distinguish mobile home parks to allow them to be bought and

sold or taxed by individual mobile home lots as opposed to the full parcel. Significantly, the

zoning code contains no definition section. Accordingly, there is no authority for construing

individual mobile home lots as "land" subject to nonconforming use. CUmpcare ^State ex rel.

McArthur r>: Bd. ofAdjustrnent ofGrestvi^ood, 872 S.W.2d 651, 652 (Mo.App. 1994) (concIuding

that individual mobile home lots within a mobile home park are not "parcels" or "lots"' for

purposes of discontinuance of nonconforming use based on the zoning code's def nition of those
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terms). Accordingly, there is no evidence that the village has enacted any zoning resolution or

ordinance to indicate anything other than that the manufactured home park as a whole rather than

individual lots within the park shall be considered the nonconfonnirig use.

{¶24} Finally, L.Z.C. 1280.05(a) is drafted to effect an arbitrary result. Zoning

ordinances govern the use of land. Mobile home parks constitute business concerns in which

portions or units of the property are leased for use by multiple others. The same business model

is recogzuzed in apartment buildings, duplexes, multi-office buildings, storage unit complexes,

and the like. The ordinazlce makes no provision for delimiting the nonconforming use of any

other type of business in which individual units on the property remain vacant and are not

utilized within the scope of the nonconforming use. Only in cases of the absence or removal of

mobile homes from portions of the park property does the village attempt to extinguish the

nonconforming use of the property on a piecemeal basis. The provision is, therefore, arbitrary

and unreasonable in its intent to address a valid public interest which might, when justified,

reasonably be addressed by way of a nuisance action. See Solly v, Toledo, 7 Ohio St.2d 16

(1966); see also R.C. 3767.01(C)(1).

{^25} Moreover, L.Z.C. 1280.05 negatively impacts the park owners' substantive due

process rights. Article 1, Section 1, of the Ohio Constitution recognizes that people have "certain

inalienable rights, aniong which are those of enjoying and defending life and liberty, [and]

acquiring, possessing, and protecting property ***." In addition, "the Due Process Clause

specially protects those fundamental rights and liberties which are, objectively, `deeply rooted in

this Nation's history and tradition,' and `implicit in the concept of ordered liberty,' such that

`neither liberty nor justice would exist if they were sacrificed."' Ytjashington v. Glucksberg, 521

U.S. 702, 720-721 (1997), quoting lWoore v, East Cleveland, 431 U.S. 494, 503 (1977), and
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Palko v. Connecticut, 302 U.S. 319, 325 (1937). The "liberty" interest protected by the Due

Process Clause incitides protection against "certain government actions regardless of the faimess

of the procedures used to implement them" and "goverzunent interference with certain

fundamental rights and liberty interests." Glucl4sher^ at 719-720, quoting Collins v. Harker Ifts.,

503 U.S. 115, 125 (1992), and citing Reno v. Flores, 507 U.S. 292, 301-302 (1993). "Liberty

implies the absence of arbitrary restraint, [although] not immunity from reasonable regulations

and prohibitions imposed in the interests of the community." Chicago, Burlington, &^,..^uincy Ry.

Co. v. A1cGuire, 219 U.S. 549, 567 (1911).

{¶26} Again, Lodi has attempted to restrain mobile park owners' use of their properties

by creating the situation which effectively extinguishes the nonconforming use of the properties

on a piecemeal basis. Specifically, by refusing to provide utility services vza. the utility lines and

systems which remain intact, the village has forced the abandomnent of various lots within the

parks. 'I,he parks have not abandoned the nonconform.ing use of the land, i.e., use as a mobile

home park. Rather, the village has caused the abandonment of pieces (the lots) within the whole

(the parlc), systematically squeezing the life out of the parks' businesses in an attempt to slowly

extinguish the nonconforming use.

{^27} Lodi has not argued that the abandorunent of one or more, but fewer than all, lots

within a mobile home park constitutes a discontinuance of the nonconforming use of the mobile

home park as a whole. The village has interpreted L.Z.C. 1280.05, however, to mean that it is

the absence of a mobile home on a lot that constitutes abandonment of the lot and, therefore,

discontinuanee of the nonconfarrning use. The village has then applied that logic to refuse to

provide utilities to those "abandoned" lots. 'l'hisCourt has previously impliedly recognized,

however, that it is not the presence or absence of a mobile home on an individual lot that might
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deterntuate whether the individual lot has been abandoned. Lodi v. Ward, 9th Dist. Medina N®.

1918, 1991 WL 38043 (Mar. 20, 1991).' Rather, we recognized that it is the presence of intact

utility connections which is key. Id. In Ward, the Wards dba LRTW Mobile I-lo.me Park were

convicted of violating the village's zoniilg ordinance for allowing mobile homes on two lots

within the mobile home park after the lots had been abandoned for six months or more. This

Court reversed their convictions because the village had failed to present any evidence to dispute

the Wards' evidence tliat, notwithstanding the absence of occupied mobile homes on lots 7 and

17, utility connections remained intact at those sites. Id. As the issue of whether each individual

mobile home lot constituted a nonconfonning use was not before us, we did not address that.

However, our reasoning in Ward lends support to our conclusion that L.Z.C. 1280.05 allows

Lodi to arbitrarily slowly extinguish nonconforming uses that the village finds d'istasteful despite

the express provision in L.Z.C. 1280.01 wliich allows for the continuation of lawful,

nonconforming uses.

f¶28} For the reasons articulated above, this Court concludes that L.Z.C. 1280.05 is

unconstitutional on its face. Accordingly, the trial court erred by concluding otherwise. Because

the determination regarding the constitutionality of the zoning code constitutes the foundation

underlying the reinaining issues relevant to this case, we decline to address the issues of vvhether

Lodi's actions constitute a taking and what constitutes an appropriate remedy for Lodi's

application of its unconstitutional ordinance to the park owners. Accordingly, the assigitrnent of

error is sustained iilasmuch as it assigns error to the trial court's finding that L.Z.C. 1280.05 is

constitutional. We decline to address the reiitairiing issues as they are not yet ripe for review.

Article 8, Sectioi7 801.4 of the Village of Lodi Zoning Ordinance cited in Ward is

substantively identical to L.Z.C. 1280.05(a) at issue in this case.
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The matter is remanded for a determination regarding the appropriate reiziedy to v'rhich Sunset

and Meadowview may be entitled.

{g(291 Sunset's and Meadowview's assignment of error is sustained in part. The

judgment of the Medina County Court of Com.mon Pleas is reversed and the cause remanded for

further proceedings consistent with this opinion.

Judgment reversed,
and cause remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Medina, State of Ohio, to carry this judgment into execution. A certified copy

of this journai entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

iristructed to mail a notice of ez-itry of this judgment to the parties and to make a notation of the

rnailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellee.

DONNA I. CARR.
FOR THE COIJRT
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MOORI3̀ , P. J.
CONCURS IN JUDGMENT ONLY.

BELFANCE, J.
CONCURS IN 1UDGMEN"I' ONLY.

APPEARANCES;

JOHN W. MONROE and TRACEY S. MCGURK, Attorneys at Law, for Appellants.

IRVING B. SUGERMAN and JAMES R. RUSSELL, JR., Attorn;eys at Law, for Appellee.
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