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STATEMENT OF AMICI IitiTEREST

Certified Question:

May czn insured who has caccrztPd iyzclemnitv czncl defense costs ayisil,7 f^onz p^°o;Yessive injzlries,

and who settles resultant cltzinas agctinst pNi1nary insirrer(s) on.cE pro rata (illoccation hasis czrnon-
various prinmr-i) insatrance polieic.c; employ crn :.czll suins "incthod to aggreoate 2inr-eiiiibiir-sed

losses and ther-ebv reucli the atitzohnient pvint(a)c?f 'one or rnor•e excess insurance policies?

The azilici are eight law professors from across the country whose area of academic focus

is insurance law. Tlieir teacl-iing and re;seareli agelldas give tl3ein substantial exposure to, and

expertise in, questio11s involvilag allocation of loss ainong multiple insurers, the disputed issue

that the eertified question presents to this C'otu-t for resolution. Specitica.lly, the amici include:

•Kenneth S. Abraham. David at?cl Mary Harrisoil Distinguishecl Professor of
Law, C;"aliversity of Virginia School of Law ;

*Uojnald G. Gifford, Ed-ward M, Robertson Researcli_ Professor of Law.
Ulliversity of Mat-yland Carey School of Law:

• 13i-uce L. I3ay, Professor of Law, Harvard Law School;

• Nlax N. Helveston, Assistant Professol- of Law, DePaul University Colleoe of
L

• Kyle D. Logue, Wade H. and I)ores M. McCree Collegiate Professor of Law,
l?tlive.rsity of lZichigan School of C.aw;

• Jeffs-ey W. Stempel. Doris S. and Theodore B. Lee Pi-ofessoi- of Law, University
of Nevada Las VegasWillicuii S. 13oyd School of Law;

• Daniel Schwarci, Associate Profesyor of Law, Solly Robins Distiilguisliecl
Researcli Fellow, University of TMinnesota Scliool of Law; and

• Robert L. "I'ucke3-, A:djunct I'rofessor of Law, L;-niversity of Alcron Scllool of
Law.

'I'he amici do ltot have an interest in the specific facts of this case, but they do have an interest in

the sound and rational developlilent of insurance law. While the ainici`s specifc researell

interests vary, tlley share a belief that insurallce law questions sl?.ou1c1 be resolved in a way that

I liistitutional affiliation.sarelisted for identification purposes only.



promotes efficiency at7d faimess for botll policylZ oIders aiidinsurers, and that protnotes

settlement in an equitable manner. Applying this comi7zon belief to the certified questiozr liere,

the amici conclude that resolving the question in tl-le affirrn7tive (i.e., as the policyllolder he:re

requests) woulcl proniot.e the inost e.fficient ancl intellectually consi.stent approach to allocation

issues, not only on the facts of this case, but on a goint;-forward basis. Moreover, the aznici

further conclude that re.solving the issue here in the policyholder s favor would not create any

windfall or unfair advaiitage in favor of Lii-icoln 1;lectric or future sinlzlarly situated

pillicyholders; zior iinpose alay untair burclen on in.surers. Nloi-e specifically, as Ohio has alreaciy

cle.cte.ci to use an all-suiils approach to long-tail loss allocatiofl gLnerally, there is no reason to

change that approach in eletermiriing whether excess insurer attachnnent poiiits are jnet, merely

because the insured has settled with the various pri111ary insurers on ^,fllat could be characterizecl

as a pro-i-ata basis.

1N">['IZODUCI'lt)ti

The certified question asks the C.ourt to deteni-iine how allocation should work with

regard to excess insurers H, cases involvitao so-called lotig-tail losses. Long-tail losses are

continuint; losses that stretch across nnultiple policy periods. Given that tl-iey iinplicate znultiplc

clitferent insurarice policies. lont;-ttiil losses can pre.sent difficult allocatioii questiolis: For

etaniple, should the losses be allocated to one policy period, or across nlulti}zle policy periocls''

The two principal approachesto allocation for long-tail i:lai7ns are referred to as (1) all-

sulns and (2) pro-rata. Uiader the first, the insur:ed is allowed to assert the eiitirety of any loss

against a»y priinary policy (subject to policy liz»its) that has been triggered as a result of the loss,

with that primary insurer tlien having contributiozi rights against otllcr insurc;rs whose policies

were also triggered. LTntler the latter approach (i.c:., pro-rata), by contrast, each primary insurer's
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ohligation to the insured is limited to a pro-rata portion of the loss. Established Ohio law llas

held that Ohio is an all-sunis state.

Tl1e question here, thougll, is llow allocation should worktivith regard to Cxcess itlsurers,

following an insured's .settlement witli its priznary carriers. O11 that issite, Liiicoln Electric's brief

and the otlier ttrnici set foi-th straightforward reasons, based oji the insurance policies' plain

lanauage and Ohio case law, why a policyholder should liketivise be allowed to pursue an all-

sums approach to recovery fi-o:zxl any non-settled excess insurers, even if it has allegedly used a

pro-rata approacb in settlij7g -with its prirnary insurers. Tliis brief does not address that Ol'iio case

law, nor does it furtlier explicate the policy 1anguage at i ssue here. Ftather., the anlici law

professors explain wlay this same result-i.e., allowing policylioldei-s to use an all-sunls

approach with theiz' excess carriers, even Nvlieii tlley have settled witlt the priinary insurers o» a

pro-rata basis----is the only logically coiisistent choice basecl on fundainental principtes of

insurance law. [;sing a sijiiplified hypotlietical -example that replicates in inaterial respect tile

relcvant facts in this case, tllis brief inakes tbree points:

First, answering the Question Presentixl in the affirmative (i.e., allowing insureds to use

aii all-sui»s apl-ii'oach ^vith non-settliiig excess insurers) prornotes con:5isteney it^ 011io law, Which

lias already fii-inly adopted the ai1-sums legal regime. The instircz-'s contrary argument in this

case, wliich at first glance appears to be based on claims of "consistency,"' is in fact based on a

fundainerntally flawed presurnption. In particular, the insurerspresirnze that any settleinent

among an izisured ajld nnultiplc prii»a1-y insurers that is structured so that all of the various

poteritially-responsible hriiilaxy insurers pay dii-ectly to the policyliolder soine portioti of the

agreed settleineiit ainount; 7771ist llave been pred.icated on a pro-rata le,crlrel^^rnzc. Based on that

flawed presumption, the insurers ai-gue for a rule of consistency that would require the



poli:cyholders that have osteizsibly en'lbraced the pro-rata reginle for pralposes of settlenaent to

stick with that pro-rata regime for purposes of seeking additional coverage from non-settled

excess insurers. In fact, however, such so-called -'pro-rata" settlenlefits are often made Z iierely to

sirnplify the structure by which a 7nulti-party settleinc:nt is fuzidetl; even when all of the parties to

the settlenlent agree that the law governing the insurance dispute employs the al1-sunas rule.

Once tliis flawed presumption is exposed, the in5urer's argurnent for "consistency" crurzlbles,

The oilly rule that truly prornotes consistellcv in insurance law is one that consistently applies

Ohio's well-established all-surns regiine to all long-tail claiin allocation i7iatters, regardless of

the irrelevant details of the particular stlltctua-e of any settlernent the iristirecl may liave reached

tivith oiie or more ilisurers in a particular dispute.

Secoticl, despite the insurers' clairn to the contrary, allowing all-sun7s allocation to excess

insurers in these cire.utnstances does not increase the burdeti on non-settlim; excess policy.

insurers any rnore than what tlicy baz-gairlecl f<>r i.i-t providijlg the excess coverage in the first

place. In particular, to the extcnt that a settleriient with priniary insurers leaves a gap between

-o;liat a pritiiary insurer pays out and the attachinr;nt point of the next-level excess itisuratice

policy, ihe policyliolder itself Must close that gap witll its own funds before it can sc;c:l: coverage

for any i-eiilaining loss fi-oni. excess policies. Thus, regardless of'thc details of Which policy pays

what in anltGlti-party priiTlary-policy long-terrn claiiii settlemeiit; allowing a policy holcler to use

ati all-sums approach to pursue additional coverage fx-on1 excess iiisure.rs does t:ot force an excess

policy to provideany niore coverage than it otherwise would provicle absent settlement.

F"iilally, ai1swerinb the Question Prescnted in the affirt.native cncouragc;s settlenlent;

wliich benefits policyhotders, insurers, azlcl courts alike. lndced, t(iis preferertce fEar settlement
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llas lorig heen orie of the fundaiz^ental undeipilxningsof insurance law, and there i.sno reason to

deviate fi-oin that preference ]iere.

Accortliaigly, an-iic.i Insurance Law 1'rofessorsrespectfi.illy urge the C.ourt to answer the

Quzestion I'resel3ted in the affirrnative, a result that will further de^relop rJhioinsui-a.nce law in a

logical, consisteiit, fair, and efficient matter foa- all parties in this case and the rnariy others like it.

STATEMENT OFC;ASF AND FACTS

"I'he Insurance Law Professors do not base their argunient liere on the specific facts in this

case. Rather, for the purposes of this brief, and to aid tlie CoLrrt in co»siderino the Question

Pre,sented within abroader perspeciive, the following simplified exaznple u'ill be used.

I'olicvliolder'`GenCo" faces a long-tail cltiiin, based upon enviroi7mental property

daniage, for 47 Yriillion iil poteiltially-insurable losses cor erinb the five-year period 1968 through

1972. During this period, GenCo liacl nlultiple differint insurers,both priinary and excess (the

diffei-ent i nsurers beita ; labeled Insurer A tllrouoh I; in Figure 1 beloLN-). For eacli of the calendar

years, GenCo had a S2 i1ii11ion prinlai-y policv. Layered on top of that, C_ienCo also had varviaig

aniounts ofe..xc.es; insiirazice eoVerage (includinl; one or nloi-e eacess policies), provided bv the

Varic>us different insUrci-s (A-F) Lts set fortYz in the following illustration:

5



Figure 1
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ARG(,ii^'^(EIV l

Certified QuestioYi:

,,A 1ei}I i171 LTlsIU'cee! 14'l?t7 l1Us C[G°f>J"lIZ'(! Z)l{lC'11?nl7V C1nCl ClE'^CI1cC' coStS Clrlsin", fl'0111 PYo'-7"L?ssZl'L' Z1l)111'6L's,

clnd 11ho scwLs r°.cstrltcallt claims ^r^czir^st prir^actr^^ inszlrcr-(s) on a pro r-crtcr crllocrltion bclsb crnaort-
vcirimrs hrintun:• insurartce policies, errp%r>>, an ``all srrnrs „ nlcthocl to aglgregcrtc rlllrclrirbursed
losscs (viel therebi) reach ld7e attcrehnzen! pQint(s) qfovrc or naore caCcss insttrcltzee polic•ies'

A.The BasicsCJf Long-Tail Clainas, Pi-o-Rata Allocation, And All-Sums Altocatioii.

Long-tail claims are clairns in which an ongoing "occurrence"' trilggers occurrelice-based

iizsurance policies ove.r Multiple policy periods, arld it is difficult or impossible to specify ,:i

single policy as the onlv policy triggered by the clairn. S.ev, e.-., :State v. Coritinental Ins. Co., 55

Ca1.4t11 186, 195-196, 281 P.3d ] 000 (2012). '!'wo of fllc niost comnion examples of lorlb-tail

claims are asbestos bodily iiljury claims and environinental property damage claizn:s. Wliich

insurance policies are triggered by these claims ciepends on case law and policy language.
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Generally, to determiile which _yrcars ' policies are triggered, cour-ts use trigger rules that

focus, for eYaniple, on when the in,jury manifested itself; wlien the injury arose, or wlleii

exposure occurred. Other courts hold tl-iat Eill policies involved------ fro7n thc time of initial

exposure througli the tinic; of iiijury rnanifestatioi?-arc; triggered. See, e.1-., Boston Gns. Co. v.

Cent117.11 Indcni. Co., 454 Mass. 337, 350, 910 N.E.2d 290 (2009).

In addition to priinarv iiisuranee, insurecls of'tezi have excess coverage. The excess

policies are tril;gered based oi3 the san-ie triggering rules that govern primarv cove-rage, but only

if their attachinent points are reached. For exainl^le; GenCo's excess coverage in 1970 would be

triggef-edonly if the trigger t-ules triggered coverage uiiclir the1970 priniaiy policy ciizcl the

liability exceeds the S2 inillion poiiit wlicre Gen(.'o's 197() pr-irnary policy encls and its 1970

9irst-layer excess policy begii7s.

Regardless of the rules for wl-licl>vcccrs' policies are triggered, clainis sircli as asbestos

and environmental clairns often yield rnrrltirVe years of tri^gcred coverage. This is the esserlce of

the lorlg-tail clainl: it is impossible to target a sil^.^le l^olic,v as triggerec^ by an on^oiti^

occurrence oi- set of occl.irrLncLs, and so crll triggered polic.ies are eiigible to contribute to the

iiisuredloss. See, e.,,., C;ontincwcrllns. Co. at 196,

l'o answei- the cltiestion of l ow to c.cppcirlion liability (-u11 on,j triggered policies M lorl tail

claims, courts lhave esseiitially divided between two general approaches. SoIIIe courts u,se Pro-

rata allocation, essentiallv di^-idilig the liability equally among- tlte policv ycars tri^gerecl. C)ther

courts, includiilg courtsiz1 Ol:tio, eniploy all-sums allocation, w1iich gets its narne froni typical

policy language stating that the insui-er agrees to pay "all sums" . for wliich tl-ie policvholder is

liable. Sec Gooclr}ccir• fire & t.arbbeil C'o. v. Actna Cets. &- Sur. Co., 95 Ollio St.3d 512, 2002-

Ohio-2842_ 769 N.E.2d 835; Pcinn.svNccnia Gen. Iras. Co. v. Park-Ohio Industries, 126 C)hio St.3d
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98, 99, 2010-Ohio-2745, 930 N.E.2d 800 ("ti'Ve continue to adhere to the all-suins metliod of

adlocation adopted in 6"'ooclyecir >...").

Uiider the all-sums method, a policyhol.der ca» select anlong any of the triggered policy

years, and can assert the entirety of thefong-tai( losses against thc selected policy up to the

policy lirn.its, and ttien iaioveozi to any othertriggered policy to collect any remaining uninsured

losses. hnportantly, the insured's selectioti of a iven policy does not cleterinin.ethe final

allocatio,i. Ratlier, the illsturer whose policy was selected can seek contribiitioal from other

policies that also cover the subject liability. Accordiiigly, all-sums allocation works much like

;oint and several liability in tort clailns; a single insurer is originLtlly required to pay, but tllat

iXisrurcr can tlieji seek contribution ti-om otlier- policies coveruig the sanae liability. (That said,

crnlil•;.-e join't and several liability, thesinble policy that a policyliolder selects under all-suiiis

allocation is not necessary liable ioi- all covered loss duritig thc;. period. Ii^istead, t11at single

selectcd policy's (iability is liinited by its original coverage lifilit.)

To illusti-ate botli rules, assume that GeriGo's total liability was 57 Inillioza over the years

1968-1 972, aaid consicleronly its priznary iiisurance policies. Under the pro-rata systerll, cach

prirnary policy wotiild be 1-.esponsibleforproviding $1.4 niil (ioii in coverage directly toGenCo as

clepicted below M Figure 2.



Figure 2
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Under the all-sums systern, (i.e., tlie law in Oliio since Gooclyem-}, by co»trast, GenCo

could select 1970 as its targ;et policy, and receive $2 niillioti (tlie policy liniit) tionn that year's

policy. lmpoi-Cantly, GenCo could not .seck the entire S7 inillioji froni Insui-er B based on its

'l 970 primary policy, because evenunder the all-suslis metl-iod, a policy's re5ponsibility never

exceeds its coverage limit. "l'hus, GenCo would still liave $5 tziillion in Luarr;iinbursecl losses left.

It coulci then select 1971 as a»c:+thc.r target policy, re:ccivin- $2 inillion (tize policy limit) 11,o111

that instirer as well. Witli S3 million in remaining urlreinlbursecl losses, it could likewise colle.ct

the $2 million policy liyiiit from, tor example, the 1972 policy, and the re2 nainirig $1 million

fi-orn the 1969 policy. At that point, the 1970-1972 policies would have paicl out theii- full Q-

rnillion in provided coverage, arid the 1969 policy would liave paid out S 1 nailliofl in provided

coverage. '['he insurers who paid, liowever, could tlieri seek coiltribution unclei't11e cquitablc

contribution doctrine frorn the other triggered prirnary policies. With $7 inillion in losses, anci a

total of $10 nlillion it1 tri;gercd policies, gencrally spe-aking each insurer woulcl have a right of

contribution to thcextent that they had paid nzore tliari 70% of their policy linlits; atid any insurer

9



who liad paid less tlsaixthat aznouiit 1A,ould have a reimhurseinent obligation: rAccord3iigly, as

shown in Figure 3, eacll of the five, after accou.txtiitgfoh coiitribution, would lose $1.4 iilillioti in

the process of inal,.iiig GenCo whole on its 57 rnillion insurable loss.

A
r.^

...:..........

Figure 3
^ A c_:

------- ---- -

--------------
-

------- -------
-- -- - - ----------

r72

^ + s->,k: ir !,;rrt ,,the , sCe.;

As Gocrclvcm- rllakes clear, the all-stunls approach is preferable to a pro-rata approach for

a 12un1bet- of reaso2 ls, 3iot the least of wl7ich is that it remains faitliful to relevant policy language

recluiring reimbursement f;i ``all suins" Liii flisurer is obli-atecf to pay. Sec <Jooclvccir at 7.

Moreover, the all-sufns al?proacli `pronlotes economy fo7- the insurecl \vhile stillpt;rrrlittizig

insurers to seek contribution f<-oni offier responsible paities ^vheii possihle," 0. at ^,, 1 1,

eonfoiiiut^g with the typical inclustry pi-actice uiuder whicll insurers inalce policy lioldei-s wlzcile

first and then use theii- own re5ources to seel.coiitribution after the ffact tivhere available.

Under the a.ll-sunus approach, as an alternative to sceking aclclitional contrihution fi-cnii

otlterprirnurvpolicie.s after exhau.stion of the liinit of one <>i- rnore priniary policies, as cletailed in

Figure 3, GenCo could also seek all-sums coverage froni an exce5s insurance polie.y, as long as

its attachinent point has beerl reached. For exaniple, if GenCo had first sought $7 znillion in

coverage from the 1970-1 972 policies as described above, it could then seek the ^-eznaining $1
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7nillit>n froin the first-level (or urlai^rella) excess policies it^ anv of those same years. I'his is true

beeause, by exllau5ting the coverage of the 1970-1972 primary poli.cies, GenCo reaches the S2

niillion attacliinent point of the first-level excess insurance policies in those years. As shown in

Figure 4, if GenCo cliose the 1970 first-level excess policy to satisfy the remaiiiing $1 z»i]'lion in

loss, then Iiisurer :D could seek contribution from other carriers whose policies were triggered.

Figure 4

.,

___ . .. .__. _....._._........ ..._._......i_ ; , }.........-._.^..__.

I1 9^, ^U,>>
L..^.i't '? .f.tl, .. rk.r.I.,! ;.

I ,1t!t , _ C:b111-^ cl &i,C1 iJt :jt.i?"'>i-dt

-: -,
P^ Pt_i C, r^,.i_ntl, rFC'?- 1.UCt .f^,;;titly

e^.aL,aG.

`I'his comparative illtistralion shows a critical (iifference betwe.en the pro-rata ancl all-

51i171s 2"e^lnles regarding l1ot^Y% Lind when attaclllTlent points art tI]t;t; tr1^pGTITls^z, excess co^'era^e

liability: In a pro-rata regiine, because each primary policy niust automatically be allocated a

proportionate amount of total loss, it takes longer fc}r any excess iiisurer attachment point to be

met. For example, in the first hypotlletical in which GenCo's S7 niillion loss is allocated pro-rata

(S 1A niillion per policy), none of the prinlary policies have been exhausted ancj no excess

coverage attachment point ilas been niet. In fact, no excess coverage attachrrAent point could be

reached until Ge1iCo's izisurable losses `-fill the tub''ofall available primary covera^e^ in this
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case, i-iot until GenCo's losses exceed $10 anillion. Un the Utl-ier hand, as sliowri in the

alternative all-surns hypothetical, GenCo ca» seek excess coverage in any given year as long as it

exhausts a $2 izjillion attacliment hoint in that year.

Iinportantly, altliough particular excess coverage policies' attachnlent poiiits may be

reachecl ectrliej• in an all-sums system, no one insurance policy is leftwith inore than itsfai1- share

of coverage liability. As the example in T'igure 4 shows, an excess insurer caii still seek

contributionfrom unexhausted primary insurance policies under this systenl.

In adopting the alI-sums allocation niet:hod, this Court properly concluded tlaat it is

c.onsistent with insurance policies' langua^e aiici that it °l:^romotes economy for the insureci wliile

stillpeziliitting insurers to seek coiltt-ibution li-oin other responsible parties wheai possiblc.'^

Gric>cdvecir- at !T11. In other words, as fully explained in Lincoln Electt-ic's bi`ief; the language of

the policies pr-ovicle that each will cover :'a(l sums"--not .sonie pro-rata portion of su.ins------ for

which the policyholder is liable, up to the policy's covez-age limit_ By definition, M lon-tail

clainis, regardiess of the niethod for detennining a coverage tri^ger, tlze bodily i»jury oi property

clamage giving i-ise to coverage all exteiid over c1 period of several policy periocls. Accoz-dinglv,

cach policy is liable f.or the whole of the long-tail claim, btrt each policy's ability io obtain

conti-ibution fiom other tricgered policies calsures that z)o c>ne polic y(or subgroup of policics)

ultimately incur- niore thaii their fair share of loss.

I3ut in any event, while it is critical to ui2 derstancl the basic diff erertce between the pro-

rata and a11-sunls legal reginzes in order to answer the Question I'resented in tllis :natter, Ohio

has already made the choice between those regimes. Goocfltear firinly establishes Ohio as an all-

sunis state, and no court-federal or state ------clialleliges that well-settled Ohio law. The relevant

question in this case is not about revisitixig the choice that Goodvecti° made between all-suins and

12



pro-rata allocatioii. Iristead, the relevant question is a follow-up: Given Goadyecar•'s all-suins

choice, how does that system play out when policyholders and insurers settle disputes for less

tllan the full aniount sotight by the policyholder?

B. The .Effeet Of Settlenient.

All of the above liypotheticais presume one of two situatioils: either the insurers involved

cc;ar•eed that f::;et1Co's $7.jnillion loss was fully covered by the policies at issue, or the parties

litigated that question and GenCo fullv prevaile;d. In reality, tnaily insurance coverage questions

are resohred tlirough settlement, whereby the insurc,is agree to pay, and the policyholder agrees

to accept, sornethirlb less thaii 1 001/o of t11e coverage it seeks. F'or example, (;enCo znay agree to

a bla7lket settleinent with all primary insurance providers for $6 m111ion instead of the full S7

nullioii souf,^hta Under tliisscenai`io. GenCo and Insurers A, B, and C could sti-ucture tlieir

agreeiiieilt in eit#ier of tlic ptillowinl; two ways. aniong otl'x;rs.

Fii-st, CieriC°o could receiFre S2 millioJt from pnsurer 13 undcr the 197 0, S2 znillion under

the 1971 policy. and S2 inillioit under the 1972 policy. T11en, the insurers could agree to

rcimbur5eoiic anather to allow eachpolicy to cover an cquap portion of the total agreed payment.

ln t1iis cL7sc, as illustrated in Figure 5 below, that tik'otlltl lead to cacli policy incurrin^; S 1 .2 million

of net loss, as oppi>seci to '*,, 1.4 millioz7 eacli as set fcii-tIi in the $7 n1illion no-eotnproinise

approach above in Figures 2, 3, ancl 4.
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Figure 5
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AltCrllatlVGIV, Ge11Co aflLl 111sUre1"s A, B, a71C1 C (;oL1lC1 sti"Uctl:1]'e the sttll^le sE'ttlenlc17t T11ore

siinply. :fZather thazi have each Izlsurer z'eirriburse the oi1es selected to pay GenC:o, the parties

coulcl simply agree, as shown in Figure 6, that eacli of tl-ie five policies tivill pay $ 1.2 million

directlv to GenCo.

v._.^

Figure 6
A ^ C. A

l?fL LI i2a: bU; d pd"}'f trit'.;.^ -..tg'fYDd?r

Critically, it is irripossibh! to detennine, simply by looking at these two hypothetical

settlements, whether the parties in either example (a) agreed that a court deciding tlleir dispute
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would apply the all-sunis systern, (b) agreed that a court deciding their dispute would apply the

pro-rata systein, or (c) agreed on the settleinent ainount, but never agreed on whether a court

would take an all-suizas or pro-rata approach to resolving tlieir di:spute (perhaps because a

particular state's law ti^-as unsettlecl or the parties (lisputed the c:lloice of applicable state law).

To be sure, if Figure 5 ancl Figure 6 were outcon2 es determined by a eotcrt, it could be

concluded that the cOiirt used ttie all-sulns regiine in Figure 5 ancl used tllc; pro-rata regi^^-ie in

Figure 6. But when viewed in the context of aN-oluntary settlenient, no such conclusion can be

nlade. Indeed, if tliis hypothetical were indisputably governed by <7liio law, GenCo and the

insurers woulcl no doubt agrce that absent a settlerneilt, an Olsio court woulEl allow GenCo to use

all-sums to seek full $2 i7^iillion paynlents fi-om tlie 197()-197? policies, leaving it to those

pcilicie5 to seek contribution froiyl otliei- policies. But that indisputable reality regarding how a

coul-t woultl allocate loss does not requirc the parties to structu'ce tlleir settletnent in a way that

tivould inirn-ol- tl?epayrneilt sti-Lic,ture that a court decision NN;ould pzr^:scribe. Instead, GertCoand

the insurer ^xould be fi-eeto take a 7nore sin7plitiecl approach to payrnents that woultl ultin3ately

enci up at the same net monetary result to L1ll policies (ancl to GenCo) in #ewei- payiiients steps.

In sonie cases, 'applying this liletliod could be a prerccllEisite to se.ttlerllei;t, for t-easons that

have nothing to (lo w-ithwhcther a court would select all-sunisoi'hro-rata 1-eginie. For example,

where a sinble insui-er has policies coveritIg inultiple differe:nt policy ycai-s during the lc^ng-tail

claitli, the insurer typically will require releases as to all of those policies in connection with any

settleinent, and iuav demand the rigIit to allocate thesettlenient anlojYg the policy years in the

maiiner that best serves its intet-ests. Accordingly, to accomplisll settlement, it may be nec:essary

for the parties to agree that no ane policy will pay out the full coveral;e amount, eveii if each
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policy coulcf face such potezitiai liability in court, and even if all parties uilderstood that

contribution payments woulcl even out initially uneven payznents to the policyliolder.

Indeed, answering the Question l'rescizted in favor of the insurers izl this casewou1d

likely require asizxiple arid -fixndainental labeling e7-ror. Specitically, thci-e is an iinportant

difference between api•o-i•cctcz 1eUcil J°egiine, whereby the law of a giveri state limits a policy's

total potenticrl erposur-e to a porkion of the whole that is sinaller than itsilldividual coverage

limit, azicl a pP0-r-utcr settlnU70it whereby the partic:s agree, for whatever reason, that each policy

involved will pay a certain amount below its covera(,e limit, and no one policy will pay its full

coverage amount. 'I'l3e latter settlc;ment may properly be called "pro-rata," in a general sense of'

the word, but there is no reason to conclucle that it was necessarily reached because the pro-rata

legal regime was acting as an Lipper 1iniit on how nluch cach policy eould possibly bc, required to

1?ay.

C. Ohio's Leoal Rel;irne For Allocation O f L.on-Tail Claims Shotalrl Not f;b7nge Based
011 Fl^Nvect Assutnptions About Private Settlements.

As the example illustrates, the inere fact that a settleuient does ziot reclijire any particular

polic.y to i11cur a11 of the loss, oi- all of the loss up to its coverage liinit, does not necessarily nlcan

that the settlc;nteiit is founded on the pro-rata legal re;g.ime. I'hus, characterizing a setticliic:nt as

liro-rata,'' mcre:ly because 1,3ultiple different policy years havc colitributecl to the ;ettlement, is a

misnonzer. Anel cei-tainly, claiinsof :.consistency" could not hc used to in turii inazidatea pro-

rata approach to excess carriers. lncteeci. parties frequently settle legal disputes without conlin(=
J

to Li32  agreement on an interpretation of the applicable law, or even tivhat law applies in the first

place. Parties making an izidcpendent assesslnent of the value of claims, or the extent of

cxposure, mav find common ground in nothiilg more than an ainount to be paid and the i-zlanner

ofpaynent.
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Usir:ig the foma of settiemeilt (i.e., payn-ients from multiple different policy years) to

create an irrebuttable presumption that the settleinent was in fact "pro-rata," and thei7 nlandatinb

the e.xtensioit of that presunlption to the excess laver under the gt:rise of consistency, thus inisses

the point. Instead, the Ccaurt slz«ttld maintain consistezicy with its own settled law, i,e., the all-

surns approach, wl2 ich provides an insured the ability to aggregate any re3naining uninsured

losses against any policy (whether prinlary or excess) that IZas been triggered. 'I'here is no logical

reason, nor any policy-based reasoii, to set opposing rules in select situations based on se,ttleinent

cliaracteristicsthat are ambi-uous at best about the parties' intent reoarFling boverning law. 13y

allowilig a policyholder to use the all-suins i-egiiiie to pursuc the reniaincler of its loss -fi-om non-

settled insurers, tlie Court would affi77n that the harticular fori*n of a settleirent should iiot

deternlinc the legal fra7-nework governing a policyholclcr's rigl-its ^^^ith regLtrd to other iton-

settlitig insurers.

D. A,nswerinri "I'he Question Pa-esenterl In The Affirmative Focuses O n The f'naiction
Ratlier Than T he h'orm Of Insurance Sertlentents zknrl Etacourages Settlenient,
Consistent With Ohio's Appi•oach To Similar Insurance Issues.

In related coritexts, courts have i-ecogtiizeti th.at tl-iev sliould ahhrol?riate.l_y foc.us oi^

.fitnction, not forrri, in deciding how instu-ance lav,, works. 1-.lere, that focus on tunction counsels

in favor of allowing an all-sums approach to excess insurers, as doing so encourages settlemezA,

while also lii»itin, eacil insurel orily to the risk that tlzcy have agreed to unclet-tal:.e.

Courts Ilave relied on function over fol-in in tl-ic relatf::d context of determining that, at

least in cases ^,0iere policy language does ziot dictate otherwise, aii insured can seek coverage

fi-oin its excess carrier on sin^le-policy-period clainis when the attaclunelit l^c^int for the excess

layer vvas zaletthrotcgli a combination ofpayinents by an instirer and payments by an insured to

an injured party. This principle was first articulated in Zciq i,. _tiliis.s. Bomlin7 & Irzs. Co., 23

F.2d 665 (2d Cir. 1928), and Obio courts and otlier jurisdictions liave f6llowed suit in siinilar
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situations, finding that settlenaeijt witli soirze insurers does rnot preclude seekit1g coverage fi-oni

others. See, e.g., I,'ulmeY i>. Inszrrca Prop. & Cas. Co., 94 Ohio St.3d 85, 95, 760 N.E.2d 392

(2002); '1'3-ij)lett i% Rosen, lOth Dist. :sio. 92AP-816, 1992 WL 394467; *7 (Dec. 29, 1992); Elliott

Co. v. LiUee-t>>,112ct. Ins. Co., 434 F.Supp.2d 483), -498 (N.D.Ohio ?006).2 In Zeia anci rnany of its

progeny, the excess insurers llad argued that the language of the excess policy precluded a

finding that the attachment poitit had been reached uittil the insitrer on the underlyiiig layer--and

ozYly that insurer--l-rad paid the entirety of the underlying coverage liinit. According to these

insurers, if the policy holder scttlecl with its prinxary instlrer for less than the full coverage linlit

and then paid the renlaiiider of that undet-ly^ilir; coverEige limit oi1 its own, the insured could not

seek coverage under its excess policy for any remairunb losscs.

Zeig and its progeny, however, r^jectecl tliis Iormalistic approach to excess coverage. As

Lincoln Electric explains in its briel; this lineof cases is fiouiided on two sOund fundaniental

principles. First, allowin^; access to excess covera^e cliti not l^re_ludice the excess insurer,

speciiically because the rule does not force the excess insurcr to cover i11o1e loss than it ti^^oulcl

cover if the prin^ary iristircr (rather than a coliihiz7ation of the pri3rrary insurer aud the insured"i

paid the c;iltii-c° primary insurance coverage e amount. To see tliis, inza(iixe> in the UenCo example

above a S3 millioi-i single-year claina (i.e:, not a long-t<iil clain2 ) for coverage M. 197(). lnsurer B

may settle with GenCo by agreeing to pay S1.5 million of its $2 niillion potential coverage

exposure uncler its Policy. Without the Zeig rule, the excess irtsurer (i.e.. Insurer D) could clairil

that the attaclii»ent poizit for its policy had not be-e71 reaclied (as the pri.mary had not paid the S2

2To be sure, other cour-ts, consiclering excess policy lano;uage expressly requirino that the insurer
alone pay all suiiis up to an attachtnent point, have _lielti that an excesses policy attac.hinent point
is not reached when aprinzal-y insureT- settles with a policy holder for lessthan the attacliment

poislt amount, even if the tolicyholder itself pays the rcniainder of sums necessary to reach an
attachment poiiit. See, e. a., tircat.4mericcrn In c. Co: i. Bctlly lotal I°itrtc,ss Hc^lti'inh Corj_a. N.D.
11l. No. 06 C 4554, 2010 WL 2542191 (June 22, 2010).
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niil lion policy limit). Zeig, however, allows GenCo to pay theren7aining $500,000 that woulcl

have beeri paid by Insurer B on the priznary policy but for the settlenient, and then to seek the

r-eniaitiing $1 ntillion in coverage from Ii?sure.r D urider the excess policy. Cortsisteait with the

iiotioiz that hxsurer D's risk does notcon7e into play uiltil the $2 t13il1ioii level is reach, Insurer D

does not pay the reinai.ning"S500,000 that was notpaid by InSurer B. Rather, as illustrated hl

Figure 7, Insurer D pays oilly the sume $1 million it would have paid if Insui.rer B had not settled

and instead paid the entire coverage limit oil the pritnary policy.

Figure 7
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'I'hus, Irnsurer D's contractual exposure (i.e., ft>r losses in excess of $2 iniflion), is exactly the

liability that it bears, ineaning that it has not be;en pi-eJudiced.
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SQcrrnd, the Lei(; rule achieves the benefit of encouraging settlelnent betweeiz insurt;t-s

and policy holders. As inore fully set fc>rtli in tl.le annicus brief ofDispute Resolutioji Professors;

tllere is immense valtie, for parties and for courts, in developing rules encouraging out-of-court

settlernetit. especially in areas such as insuranee eoverat;e; where there is a strong likc:lihood of a

high volume of litigatioii about fairly standardized and recutringissues. Absent tl-ie Zci,g zule, an

izlsured is essentially penalized for settling with its primary. Without the Zei; ruie, if an insuared

settles with its prinnal-y for less than 100 cents oii the dollar, the insured would essentially lose its

excess coverage (as the pritnaiy insurer would not llave paid the entirety of the underlying liznit).

f3ift primtjt'y insurers, of course, liave no incentive to settle foi- 100 cents rnl the dollar, as that is

the most they can pay in any event. Thus; both pai-ties would he forced to lnove forward witll

tinle-consunning arx{ cxpensive litigation (expenses that are boi-ne; at least in l,art. by the

taxpayers who fund the judicial systen-l) for no good :-e:ason: 'flie Ze^;; 1-ule allows settlement,

anii thusavoids that otlierwise probleniatic i-esult.

'fhese sailie two priilciples-----(1) a liealt.hy respect for observing the limits on risk to

wliich an excess lias a-;reed, and (2) an intere:st in preserving incentives that pz-oniote

settleinent--suPport ansv"ering tlle Oucstioz1 Presented in the policyholder's tavor here. First,

such a rule does not prejtadice excess insui-ers. .fust as with a typical single-year c.ltzini settled

with the bcnetit of the Zei^,, rule, allowi111- holicyholc{ers to ctse an all-suMs to pursue any

remaining loss froni nozi-settliii; excess insurers after "pro-rata" settlement with primary insurers

does not iiicrease the burden on the excess insurers.

More specifically. just as in Zein, Lincoln Electric is not seeking "`drop down coverage"

that would force excess insurers to pick up porlions of loss that would have been paid by primary

insurers absent settlement. For e.xajnple. buildizig on Figure 6 above, w11ei-e GenC'o siniplified
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the payment structure of the $6 nii l lion se.ttleinent by liaving eacli primary insurer pay Sl2

million, answering the Question Presented in thealfinnativel^tere would not allow GenCo to

collect the entire ren-iaining $1 inillioii of its $7 million loss from excess insurers. Instead, in

coTint;ction with using an alI-sums approach against an excess insurer„ GenCo itself ,vould be

required to pay the difference between one priinazy policy's $1.2 mdlion payment and that

policy's $2 million coveragelirnit. For exaniple; if (ienCo targetedtlze 1 1 970 i.nsurance policies,

GenCo would need to pay injtired parties $500,000ftoi7r its own_funcls before it could reacll

Insurer D's unibrella policy attacliirtent hoint. Tlien, lnsurei- D wotrld be responsible for only tl:e

1-enainin^ $200,000 in unrein7bursed loss. Tliis woulci be the sarnr; anlourlt that Iiisurer D would

be required to pay if the settlement were structured such that Insurer B paid a full $2 n2 illion iiI

coverage aiid otller primary policies contributed inore to the 1970 hrinlary policy to coWer its

extra Share of the SE> >nillion settlement.

Secorrrl, just like the Zelg nlle, answering the. Question Presented in the affinnatiVe

encourages settiement, and tl.lereby increases the efficient use of tlae liinited i-esources of

policyholders, iiisuret-s. ancl courts. 'I'o be sui_e, if the. QueStion Presented ^^-erc ans^vcred in the

negative, Sollze settlCnleilt5 between Pollcy holders aild prnnary lnsurers coUjd slnlply be

restructured to cause One I7I'Inlal"y policy to pay up to ltscoverage llnllt alid otllei' pril3lclry

policies to coiltribute to that disprolaortiollLite payment. Indeed, this simple fix--a znatter of forln

over fullction ----is one reason why aciopting the insurers argulaaent in. tlzis case makes 1to sense.

But as explained above, soane settlen:cnts would be thwa.rted by a rule insisting on elevating

forln over function-f'oi- reasoi3s that have nothingat all to do witii whether the settle.rnent was

sotnel-iow predicated on a pi-o-rata legal reginle. Given the false presuniption that any settlement

in wlZich eacli insurer pays a discounted anlount dii-ectly to the policy holder is necessarily based

21



on a pro-rata legal regime, there is no logical reason to adopt a rule that would esset7tially

disqualify soine insurance disputes from settling when they otherwise could be resolved without

litigation.

CONCLUSION

For the above reasons, the Court should answer the ",,kiltitied Question in the atJirmative.
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