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INTRODUCTION

At the outset, it is important to clarify what this case is and is not about. This case is not

about the Medicaid Director's decision to amend Ohio's Medicaid Plan to cover a new eligibility

group created by the Affordable Care Act-adults without dependent children with incomes

below a specified level. See 42 U.S.C. § 1396a(a)(10)(A)(i)(VIII) ("Group VIII"). Relators do

not dispute that the Director legally amended the Plan to cover Group VIII. Nor could they. The

law gives the Director the authority to cover such a group and to spend federal funds for it. See

R.C. 5163.03(C)(2); R.C. 5160.10. Instead, this case is only about whether the Controlling

Board's later decision to authorize the Director to spend these federal funds comported with R.C.

127.17, which directs the Board to take no action inconsistent with the General Assembly's

legislative intent "as expressed in the prevailing appropriation acts of the general assembly."

To resolve that question, Relators ask the Court to adopt what they concede is a"unique"

interpretation of R.C. 127.17. Relators' Br. 17. They do not dispute that the Controlling Board's

decision adhered to the actual appropriation law signed by the Governor for the 2014-2015 fiscal

years. They instead interpret R.C. 127.17 to require the Controlling Board to follow sources

other than law. Specifically, they argue that the Controlling Board-when determining whether

an agency's request to spend federal funds adheres to the legislative intent in a "prevailing

appropriation act"-should look to the non-binding bill presented to the Governor and ignore the

binding act that reflects his line-item vetoes. Relators' Br. 17-18. When read this way-

Relators urge-R.C. 127.17 prohibited the Controlling Board's action here, because the non-

binding budget bill contained a vetoed (now void) provision that barred the Director from

covering Group VIII. See id at 18. This interpretation of R.C. 127.17 is "unique" for good

reason. If accepted, Relators' argument would undermine two foundational principles of our

democracy: the rule of law and the separation of powers. It must be rejected.



The Court need not take Respondents' word for it. The Court itself rejected Relators'

argument decades ago. See State ex rel. Pub. Utils. Comm'n of Ohio v. Controlling Bd. of Ohio

("PUCO"), 130 Ohio St. 127, 131-32 (1935). In PUCO, the Governor vetoed item

appropriations to PUCO, and PUCO asked the Controlling Board to transfer funds to the vetoed

items. This Court held that the binding appropriation act did not permit the Controlling Board to

transfer the funds to vetoed items. Were the act "construed otherwise," the Court held, it "would

thereby be rendered unconstitutional, for it would result in overriding the Governor's

constitutional right of veto by a board created by the Legislature." Id at 132. R.C. 127.17 must

be construed the same way-to direct the Board to follow the law that accounts for the

Governor's veto. Indeed, while Relators perhaps did not know of the Court's PUCO decision

given their failure to cite it, this Court presumes that the General Assembly that enacted R.C.

127.17 knew of this decision and sought to act consistently with it. See State v. Ferguson, 120

Ohio St. 3d 7, 2008-Ohio-4824 ¶ 22. While PUCO itself resolves this case, Relators' view of

R.C. 127.17 also conflicts with more general rule-of-law and separation-of-powers principles.

Rule of Law. From the beginning, it has been established that the people are governed by

laws, not by legislators. See Marbury v. Madison, 5 U.S. 137, 163 (1803) ("The government of

the United States has been emphatically termed a government of laws, and not of men."). Thus,

under perhaps the most cardinal principle of interpretation, this Court applies unambiguous law

"as it is written"-whether or not legislators intend what the law says or something else entirely.

State v. Lowe, 112 Ohio St. 3d 507, 2007-Ohio-606 ¶ 9; cf. Lamie v. U.S. Tr., 540 U.S. 526, 542

(2004) ("If Congress enacted into law something different from what it intended, then it should

amend the statute to conform it to its intent."). In other words, under the rule of law, the

2



question has long been "not what did the general assembly intend to enact, but what is the

meaning of that which it did enact." Singluffv. Weaver, 66 Ohio St. 621, syl. ¶ 2 (1902).

R.C. 127.17 reflects these rule-of-law notions. It directs the Controlling Board to

determine legislative intent not in the abstract but in a particular manner-by looking to the

language "expressed in the prevailing appropriation acts." And "prevailing appropriation acts"

could not be clearer. The phrase means the binding act, taking into account the Governor's

vetoes, not an unenacted bill. It would be strange to refer to a voided provision as having

"prevailed." Since the plain language of the prevailing act permits the Medicaid Director to

cover Group VIII, the Board's actions comported with that act and thus with R.C. 127.17.

In contrast, Relators' argument-that R.C. 127.17 allows unenacted intentions to trump

enacted laws-departs from the principle that the law binds the government as much as the

governed. Their view that an agency can ignore the law at the request of legislators goes a long

way toward "the whole power of the governrnent ... at once becom[ing] absorbed and taken into

itself by the Legislature." Bartlett v. State, 73 Ohio St. 54, 58 (1905). Today's request that the

Controlling Board refuse to follow the prevailing appropriation act as signed by the Governor

would turn into tomorrow's request that the Board refuse to follow the prevailing appropriation

act as interpreted by this Court. The Court should make clear that the legislature and agencies it

creates must follow the law just as much as the other branches.

Separation of Powers. "The first, and defining, principle of a free constitutional

government is the separation of powers." State v. Bodyke, 126 Ohio St. 3d 266, 2010-Ohio-2424

¶ 39. The separation of powers between the three branches "`secure[s] liberty by simultaneously

fostering autonomy and comity, as well as interdependence and independence."' Stetter v. R.J.

Corman Derailment Servs., L.L.C., 125 Ohio St. 3d 280, 2010-Ohio-1029 ¶ 87 (citation omitted).
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It also serves to "safeguard against the encroachment or aggrandizement of one branch at the

expense of the other." Bodyke, 2010-Ohio-2424 ¶ 51 (internal quotation marks omitted).

The powers at issue here prove these principles well. The General Assembly's legislative

power is not absolute. The Governor has the constitutional prerogative to prevent its bills from

becoming law by vetoing those bills in their entirety or by vetoing certain items within

appropriation bills. See Ohio Const. art. II, § 16. This renders the vetoed provisions "void." Id.

Relators' interpretation of R.C. 127.17 thus puts the statute on a collision course with the

Constitution. Under their view, R.C. 127.17 directs the Controlling Board to follow the General

Assembly's voided provisions, ignoring the Governor's right to veto. But "[t]he Legislature is

powerless to confer on any administrative board authority that would result in thwarting or

circumventing the veto power of the Governor." PUCO, 130 Ohio St. at 132. If Relators' view

does not "encroach" on the Governor's constitutional rights, it is difficult to imagine what would.

See Bodyke, 2010-Ohio-2424 ¶ 51. Their view thus should be rejected under the canon of

constitutional avoidance. See Brookbank v. Gray, 74 Ohio St. 3d 279, 287 (1996).

Finally, it is not just Relators' arguments that raise separation-of-powers concerns. It is

their very suit that does so. They ask the Court to resolve a case not properly before it. For one

thing, "[a] preliminary inquiry in all legal claims is the issue of standing." Cuyahoga Cnty. Bd.

of Comm'rs v. State, 112 Ohio St. 3d 59, 2006-Ohio-6499 ¶ 22. Relators lack private-right

standing: they concede that the right-to-life entities lack such standing, and the legislators do not

meet the standards for legislator standing. Nor is this a "rare and extraordinary" action calling

for public-right standing under State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio

St. 3d 451 (1999). While the debates surrounding Medicaid coverage are important to all

Ohioans, those debates are not before this Court and were not before the Controlling Board. This
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case is simply about authority that the Board has exercised thousands of times. For another, this

suit does not properly seek writs of mandamus and prohibition. In fact, Relators abandon their

request for prohibition. As for mandamus, if the "`real objects sought are a declaratory judgment

and a prohibitory injunction,"' the complaint "`must be dismissed for want of jurisdiction."'

State ex rel. U.A. W. v. Bur. of Workers' Comp., 108 Ohio St. 3d 432, 2006-Ohio-1327 ¶ 41

(citation omitted). Here, Relators simply seek an injunction barring the coverage for Group VIII.

At day's end, Respondents can agree with Relators on one thing: This suit is not about

whether the Medicaid Director's coverage of Group VIII is "wise policy." Relators' Br. 1. But

whatever the merits of that policy dispute between the legislators and the executive branch, the

merits of the legislators' efforts to enforce their will through litigation rather than legislation has

a clear answer-it is utterly devoid of legal foundation.

STATEMENT OF THE CASE AND FACTS

A. In 2010, Congress passed legislation that ultimately gave States the flexibility to
provide Medicaid coverage to additional low-income adults.

In 2010, Congress enacted the Patient Protection and Affordable Care Act ("the ACA"),

which "expand[ed] the scope of the Medicaid program." Nat'Z Fed'n of Indep. Bus. v. Sebelius,

132 S. Ct. 2566, 2581 (2012). As enacted, the ACA required States, on threat of losing all

Medicaid funding, to cover Group VIII-a new group comprised of adults without dependent

children who have incomes up to 138% of the federal poverty level (increased from 133% after

accounting for a federal five-percent income disregard). 42 U.S.C. § 1396a(a)(10)(A)(i)(VIII).

The ACA obligates the federal government to provide 100% of the funding for Group VIII

through 2016. Id. § 1396d(y)(1)(A). The federal government's funding gradually decreases,

bottoming out at 90% from 2020 onward. Id. § 1396d(y)(1)(E).
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Several States, including Ohio, challenged the requirement that States indefinitely cover

Group VIII, asserting that it exceeded the federal government's Spending Clause power. Nat'l

Fed'n, 132 S. Ct. at 2582. The Supreme Court agreed, holding that the ACA unconstitutionally

threatened the States with loss of their Medicaid funding if they declined to cover the new group.

Id. at 2608. The Court fixed the constitutional defect by barring the federal government from

withdrawing a State's Medicaid funds for failure to provide that coverage. Id.

The Centers for Medicare and Medicaid Services ("CMS")-the federal agency

overseeing Medicaid-has since pledged that the new coverage is, indeed, voluntary. The CMS

Director has noted that States opting in may later opt out without penalty. Letter from CMS

Director Cindy Mann (June 13, 2013) (attached to Opp. to Mot. to Expedite as Ex. 1). CMS

guidance, moreover, indicates that "if a state covers the expansion group, it may decide later to

drop the coverage." CMS, Frequently Asked Questions on Exchanges, Reforms, and Medicaid

¶ 25 (Dec. 10, 2012) (attached to Opp. to Mot. to Expedite as Ex. 2).

B. Ohio's 2014-2015 appropriation act gave the Ohio Medicaid Director flexibility in
determining whether to provide the new Group VIII coverage.

The prevailing appropriation act for the 2014-2015 biennium signed into law by the

Governor gave the Medicaid Director the discretionary authority to decide whether to cover the

new Group VIII beneficiaries. The act did so through the following legislative process.

The original bill. H.B. 59-the appropriation bill introduced in February 2013-

restructured the Medicaid program. See H.B. No. 59, as introduced, Chapter 5163, available at

http://www.legislature.state.oh.us/BillText130/130 HB_59 I N.html. A proposed R.C. 5163.02

instructed the Director to adopt rules that "establish eligibility requirements for the medicaid

program." H.B. No. 59, R.C. 5163.02. In turn, a proposed R.C. 5163.03 set the ground rules for

the Director's exercise of this authority. It required the program to cover "all mandatory

6



eligibility groups" that federal law requires state programs to cover, id., R.C. 5163.03(A), and

permitted the program to cover any "optional eligibility groups," id., R.C. 5163.03(B).

In a separate section-proposed R.C. 5163.04-H.B. 59 permitted the Director to cover

Group VIII, or any subgroup, for the 2014-2015 fiscal years. But this discretionary authority

hinged on the federal funding remaining at the 100% level specified in the ACA. See 42 U.S.C.

§ 1396d(y)(1). If the federal funding decreased during the biennium, the state program could no

longer cover the Group VIII beneficiaries. See H.B. No. 59, R.C. 5163.041(A).

The amended bill. The General Assembly changed H.B. 59 before both houses passed

Am. Sub. H.B. 59 and presented it to the Governor. See Am. Sub. H.B. No. 59, available at

http://www.legislature.state.oh.us/BillText130/130 HB 59 EN N.html. The revised H.B. 59

amended the proposed R.C. 5163.03. It now required the Medicaid program to cover: (1) "all

mandatory eligibility groups" under federal law, Am. Sub. H.B. No. 59, R.C. 5163.03(A), and

(2) "all of the optional eligibility groups that state statutes require the medicaid program to

cover," id., R.C. 5163.03(B) (emphasis added). The provision, by contrast, prohibited the

Medicaid program from covering optional eligibility groups "that state statutes prohibit [it] from

covering." Id., R.C. 5163.03(D). In between, the proposed provision left it to the Director's

discretion to cover "any of the optional eligibility groups" that state statutes either "expressly

permit the medicaid program to cover" or simply "do not address." Id., R.C. 5163.03(C)(l)-(2).

The revised H.B. 59 also contained a redrafted proposed R.C. 5163.04 that prohibited the

Medicaid program from covering Group VIII. See id., R.C. 5163.04.

The prevailing act. On June 30, 2013, before signing Am. Sub. H.B. No. 59, the

Governor line-item vetoed numerous provisions under his right to "disapprove any item or items

in any bill making an appropriation of money." Ohio Const. art. II, § 16; Office of the Governor,
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Veto Messages (June 30, 2013) (attached to Compl. as Ex. B). Of relevance, the Governor

vetoed the proposed ban on covering Group VIII in R.C. 5163.04. See Veto Messages, at 5-6.

The Governor did so, in part, to preserve state funds. Since the prohibition eliminated the 100%

federal funding for this group, it would "result[] in significant uncompensated care costs and the

imposition of those costs onto Ohio businesses and citizens in the form of higher health

insurance premiums." Id. The Governor also viewed his veto as "in the public interest." Id.

To override the Governor's veto, the General Assembly could have repassed the

proposed R.C. 5163.04 by a vote of three-fifths of each house. See Ohio Const. art. II, § 16. But

the General Assembly did not attempt to override his veto. The section thus became "void." Id.

As a result, the prevailing appropriation act signed into law by the Governor contained no

prohibition on coverage for Group VIII. Instead, it gave the Medicaid Director the discretionary

authority to cover Group VIII, because no state statute "address[ed] whether the medicaid

program may cover [that]" group. R.C. 5163.03(C)(2).

C. The Medicaid Director exercised his discretionary authority to cover Group VIII.

Three months later, in September 2013, the Medicaid Director exercised his authority to

provide Medicaid coverage for Group VIII. In particular, R.C. 5162.07 authorizes the Director

to ask the federal government to approve "[a]mendments to the medicaid state plan" adding new

"components" that state law allows the Director to implement. See R.C. 5162.07(B).

Accordingly, the Director filed a State Plan Amendment with CMS seeking to amend Ohio's

Medicaid State Plan to cover Group VIII beginning on January 1, 2014. See Medicaid Eligibility

State Plan Amendment (Sept. 26, 2013) (attached as Ex. A). CMS approved the amendment.

See Letter from CMS (Oct. 10, 2013) (attached as Ex. B).
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D. The Controlling Board approved the Medicaid Director's request to spend the
federal funds that Medicaid will receive as a result of covering Group VIII.

On October 11, 2013, with the change to the State Plan in place, the Medicaid Director

requested that the Controlling Board permit the program to expend the additional federal dollars

that would flow into the "Medicaid Services Federal" state fund as a result of the coverage.

See Medicaid Director, Fund/Appropriation Request (attached to Compl. as Ex. A). The

Director filed this request because R.C. 131.35(A)(2) requires Controlling Board approval when

an agency increases the amount of federal funds that the agency seeks to spend above the amount

identified in an appropriation act. This request comported with longstanding practice.

1. The General Assembly has long recognized the need for a Controlling Board
to make necessary adjustments within the biennium state budget.

The appropriation act of 1915 created what is now called the "Controlling Board." The

Act created such a board because it adopted detailed line-item appropriations, rather than

traditional lump-sum appropriations, for state agencies. See Legislative Serv. Comm'n Staff,

The Controlling Board, Members Only Brief, at 1, Vol. 130, Issue 3 (May 22, 2013) (attached as

Ex. C), available at http://www.lsc.state.oh.us/membersonly/130controllingboard.pdf. Given the

change to specific items, the Act sought to provide an adjustment mechanism whereby agencies

could "expend the monies appropriated ... otherwise than in accordance with the detailed

classifications . . . but within the same category of purposes for which the appropriation [was]

made." 106 Ohio Laws 33, 100. Until 1975, each budget reestablished the Controlling Board to

exercise this adjustment oversight. The Controlling Board, at 1. This eliminated the burdens on

the General Assembly that would be imposed if it had to reconvene each time any appropriation

change needed to be made. Controlling Board Manual, at 7 (Feb. 2012) (attached as Ex. D),

available at https://ecb.ohio.gov/Documents/CB%20Manual%202012%20REV.pdf.
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In 1975, the General Assembly established the Controlling Board as a permanent agency.

See 136 Ohio Laws 781-88, codified, as amended, at R.C. 127.12-.17. The seven-member Board

consists of a designee from the Director of the Office of Budget and Management ("OBM"),

three members of the House, and three members of the Senate. R.C. 127.12. The Board's

powers include, among other things, transferring all or part of an appropriation between funds,

R.C. 127.14(D), or waiving the competitive selection process that agencies must go through

when making purchases, R.C. 127.16(A). Particularly relevant here is the Board's power to

authorize a state agency to spend additional federal dollars that have come into a state fund

during the biennium budget above the amount appropriated. R.C. 131.35(A)(2). When

exercising any of these powers, the Board may not take "action which does not carry out the

legislative intent of the general assembly regarding program goals and levels of support of state

agencies as expressed in the prevailing appropriation acts of the general assembly." R.C. 127.17.

The Board's duties have kept it busy. It "considers from 2,000 to 2,500 requests" by

agencies each fiscal year during bi-weekly meetings. Controlling Board Manual, at 8. The

President sets the agenda for these meetings, and an agency request must generally be received

several days before a meeting to make it on the agenda. See id at 93. During that time, the

President and Secretary, among others, review the request to ensure that it is consistent with the

appropriation act. See id at 93-94. The agenda is also sent to the Legislative Service

Commission-the agency offering research and technical assistance to the General Assembly-

so that it may ensure the request comports with the appropriation act. See id. at 12, 94.

2. Consistent with traditional practice, the Controlling Board approved the
Medicaid Director's request to spend additional federal funds.

The Medicaid Director's October 11, 2013 request for increased federal funds was made

on the standard form for those types of requests. See Fund/Appropriation Request, at 1-3. For
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Fiscal Year 2014, the Director requested an additional $561.7 million and, for Fiscal Year 2015,

he requested just under $2 billion. See id. at 1. The request noted that no state funds would be

used if the federal-funding level dipped below 100% during the biennium budget. Id.

Ten days later, on October 21, 2013, the Board considered the Director's request along

with 64 others. See Controlling Board, October 21, 2013, Agenda (attached as Ex. E);

Controlling Board Tr., excerpt at 2 (attached as Ex. F). Five of the seven members voted to

approve the request. See Controlling Board Tr., excerpt at 109. A vote of only four is necessary,

so the request was approved. See Fund/Appropriation Request, at 1; see R.C. 127.13. The

Medicaid program now has authority to spend the additional federal dollars that will flow into its

state fund as a result of the coverage of the Group VIII beneficiaries. See R.C. 131.35(A)(2).

E. Relators filed a complaint seeking writs of mandamus and prohibition.

After the Controlling Board's approval, Relators filed this action for a writ of mandamus

and prohibition. Compl. at 1. The Complaint alleged that the Board violated R.C. 127.17

because its approval "violate[d] the clear intent of the Ohio General Assembly as expressed in its

acts of (1) removing the ACA Medicaid expansion frorim HB 59; and (2) prohibiting ACA

Medicaid expansion in HB 59." Compl. ¶ 76. While conceding that the Governor vetoed the

ban on covering Group VIII, the Complaint asserted that R.C. 127.17 "requires this Court to

ascertain the intentions of the General Assembly alone, ... without reference to the Governor's

line-item veto ...." Id. ¶ 75. In addition, the Complaint cited some legislators' "formal protest"

to the Director's request. Id. ¶¶ 83-86. As for their remedy, Relators asked the Court to order

the Board to vacate its order and the Medicaid Department to refrain from engaging in any

rulemaking to provide coverage for Group VIII. See Compl. at 21-22.
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ARGUMENT

The Complaint's request for a writ of mandamus and prohibition fails. First, apart from

the legal elements for these types of writs, the Complaint cannot stand because it does not

establish Relators' standing and improperly attempts to invoke the Court's jurisdiction by

disguising a request for declaratory and injunctive relief as a request for mandamus. Second,

Relators do not establish the necessary legal elements for a writ of mandamus. Relators have not

shown that Respondents have a clear legal duty to engage in the requested conduct, because the

Controlling Board's challenged actions fully comported with the prevailing appropriation act

signed into law by the Governor and thus fully comported with R.C. 127.17. In addition,

Relators have not shown that they lack an adequate remedy at law. Third, and finally, the

request for prohibition fails for similar reasons and for two additional ones-Relators have

waived that type of relief and this suit does not challenge judicial or quasi-judicial action.

Respondents' Proposition of Law No. I:

The Court should not review Relators' claims on their merits because Relators lack
standing and their mandamus claim improperly seeks declaratory and injunctive relief

A. The Court should dismiss Relators' suit because they lack standing.

As a threshold matter, this Court must dismiss Relators' Complaint because they lack

standing. "A preliminary inquiry in all legal claims is the issue of standing." Cuyahoga Cnty.

Bd. of Comm'rs v. State, 112 Ohio St. 3d 59, 2006-Ohio-6499 ¶ 22. Generally, a relator bears

the burden to "allege and prove that he has a beneficial interest in the subject matter of the

action, and that such interest must be different from and transcend that of the citizenry

generally." State ex rel. Harris v. Silbert, 169 Ohio St. 261, 265 (1959); see State ex rel. Lynch

v. Rhodes, 176 Ohio St. 251, 254 (1964) ("`It is not enough that the party assailing the act suffers

in some indefinite way in common with people generally. "' (citation omitted)); State ex rel.
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Skilton v. Miller, 164 Ohio St. 163, 169 (1955) ("[R]eason, logic and necessity for the orderly

administration of justice persuade us to take the position that, in the absence of injury to the

relator in a manner different from that as to the public in general, relator has not such beneficial

interest as to permit him to compel the issuance of a warrant."). Because no Relator satisfies this

burden under any theory of standing, Relators' claims must be dismissed.

1. Relators do not satisfy the standards for traditional private-right standing.

"It has been long and well established that it is the duty of every judicial tribunal to

decide actual controversies between parties legitimately affected by specific facts and to render

judgments which can be carried into effect." Fortner v. Thomas, 22 Ohio St. 2d 13, 14 (1970);

State ex rel. Ohio Gen. Assembly v. Brunner, 114 Ohio St. 3d 386, 2007-Ohio-3780 ¶ 15. "[T]he

question of standing depends upon whether the party has alleged such a personal stake in the

outcome of the controversy ... as to ensure that the dispute sought to be adjudicated will be

presented in an adversary context and in a form historically viewed as capable of judicial

resolution."' Clifton v. Blanchester, 131 Ohio St. 3d 287, 2012-Ohio-780 ¶ 15 (internal

quotation marks omitted); see State ex rel. Dallman v. Ct. of Common Pleas, Franklin Cnty., 35

Ohio St. 2d 176, 179 (1973). As this Court has aptly summarized, the rules of standing

ordinarily require a party invoking the Court's jurisdiction to show that he "`has suffered or is

threatened with direct and concrete injury in a manner or degree different from that suffered by

the public in general, that the law in question has caused the injury, and that the relief requested

will redress the injury."' Cuyahoga, 2006-Ohio-6499 ¶ 22, quoting State ex rel. Ohio Acad. of

Trial Lawyers v. Sheward, 86 Ohio St. 3d 451, 469-470 (1999).

Relators cannot clear these threshold hurdles of private-right standing. They nowhere

even suggest that the right-to-life organizations pursuing this action have suffered any direct and

concrete injury sufficient to establish private-right standing. See Relators' Br. 25-28. And their
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theory of private-right standing for the six state representatives lacks merit. Relators assert that

the "six state representatives [in this suit] maintain legislator standing to enforce their votes

against the Controlling Board, and further, to stop the Controlling Board from usurping their

authority." Relators' Br. 26. But these legislators do not qualify for legislator standing.

The scope of legislator standing is narrow. This Court has recognized this standing only

if: (1) a legislator voted for a law; (2) the legislator challenges an executive decision, such as a

refusal to enforce the law; and (3) the challenged decision effectively nullifies the legislator's

vote. Brunner, 2007-Ohio-3780 ¶¶ 17, 20; see ProgressOhio. org, Inc. v. JobsOhio, 2012-Ohio-

2655 ¶ 29 (10th Dist.) (rejecting "speculative theory of standing [that] bears no relationship to

vote nullification-the narrow grounds for legislative standing recognized in Ohio"). Brunner,

the only case Relators cite, proves the theory's limited domain. There, the Senate President and

Speaker of the House sought to compel the Secretary of State to treat a bill as a law, contending

that the new Governor's attempt to veto the bill came too late. The Court found that the

legislators had standing because they "voted for the bill at issue, there were sufficient votes to

pass the bill, and their votes would in effect be nullified by the governor's veto and the secretary

of state's refusal to treat the bill as a validly enacted law." 2007-Ohio-3780 ¶ 20.

Brunner negates, rather than supports, Relators' claim to legislator standing. They

concede that four of them did not vote for HB 59. Relators' Br. 26. This fact alone forecloses

any claim to legislator standing for these Relators. See Brunner, 2007-Ohio-3780 ¶ 20.

Although two legislators, Representatives Maag and Thompson, did vote for HB 59, see

Relators' Br. 26, they fail to satisfy the other requirements for legislator standing. They have not

proved that the Controlling Board's action challenged in this case nullified their votes, as is

necessary to demonstrate standing. Nor could they. Even assuming that any legislator's vote in
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favor of the budget bill as a whole can fairly be construed as a vote specifically in favor of the

prohibition on Medicaid coverage for Group VIII, that vote was rendered void as a result of the

Governor's veto, not the Controlling Board's action. See Ohio Const. art. II, § 16. When the

Controlling Board made its challenged decision, the prohibition on coverage for Group VIII no

longer existed and thus could not be "nullified" by any Controlling Board action.

Unable to demonstrate legislator standing under the only theory approved by this Court-

vote nullification-Relators instead argue that they should be entitled to legislator standing to

"vindicate their legislative intent" and "stop the Controlling Board from usurping their

authority." Relators' Br. 26. Adopting this theory-as sweeping and ill-defined as it is novel-

would expand the concept of legislative standing beyond recognition. This Court should decline

Relators' unwarranted invitation to fundamentally rewrite this basis for standing.

2. Relators cannot prove the "rare and extraordinary" public-right standing.

Relators fall back on the "public right" standing recognized by Sheward. Relators' Br.

27-28. In Sheward, this Court reiterated that "in the vast majority of cases" a litigant must

"show that he or she has suffered or is threatened with direct and concrete injury in a manner or

degree different from that suffered by the public in general, that the law in question has caused

the injury, and that the relief requested will redress the injury." 86 Ohio St. 3d at 469-470. The

Court acknowledged, however, that in unusual cases of "great importance and interest to the

public" a litigant may pursue public rights without showing a special interest. Id. at 473.

Finding that the "comprehensive and multifarious" tort-reform statute before it not only impacted

hundreds of thousands of litigants but also "interfer[ed] with this court's power to regulate court

procedure," this Court upheld standing under the public-rights doctrine. Id. at 458, 462, 475.

In doing so, however, this Court took pains to emphasize the narrow scope of this

exception. The Court noted, for example, that it had "not proposed ... that our citizens have
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standing as such to challenge the constitutionality of every legislative enactment that allegedly

violates the doctrine of separation of powers or exceeds legislative authority." Id. at 503-04.

Instead, it "expressed quite clearly" that this standing exists "only `in the rare and extraordinary

case' where the challenged statute operates, `directly and broadly, to divest the courts ofjudicial

power."' Id. at 504. Additionally, the action must be "of the magnitude and scope" of the broad

tort-reform statute at issue there. Id. Thus, consistent with Sheward, the public-right exception

to traditional standing applies only in the "rare and extraordinary" mandamus action originating

in this Court that "challenge[s] the constitutionality of a legislative enactment on grounds that it

operates, directly and broadly, to divest the courts of judicial power." Id. at 467.

This is not such a case. To be sure, the policy debates surrounding the Medicaid

coverage at issue here may be complex, controversial, and important. But the Medicaid

Director's substantive decision to provide the 100% federally funded coverage for these

beneficiaries is not before this Court. The law allows the Director to cover this group. See R.C.

5163.03(C)(2). And R.C. 127.17-the provision on which Relators rely in this suit-provides no

constraints on the Director's decision. Instead, the only issue before this Court is whether the

Controlling Board's subsequent appropriation decision exceeded the Board's statutory authority.

This case thus presents a basic question of statutory construction. Though undoubtedly

important, the narrow issue before this Court comes nowhere close to presenting the "rare and

extraordinary" circumstances in which Sheward approved public-right standing.

Relators' contrary arguments fail. They argue that Sheward confers jurisdiction because:

(1) the appropriation decision by the Controlling Board "dramatically alter[s] the provision of

health care and health care coverage in Ohio"; (2) this matter "cuts to the core of separation of

powers and policymaking in Ohio"; and (3) Medicaid expansion "implicates the manner in
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which health care coverage will be provided to as many as 366,000 Ohioans." Relators' Br. 36-

37. But the first and third grounds focus on the implications of the Group VIII coverage. As

noted, this case concerns the Controlling Board's appropriation decision, not the Medicaid

Director's coverage decision. Arguments regarding the implications of a decision not before the

Court are mere rhetorical distractions and offer no basis to circumvent standing requirements.

Relators' remaining argument, that this case concerns separation-of-powers issues, is

similarly insufficient. As noted, Sheward disavowed any intent to authorize citizens to invoke

the standing exception to "challenge the constitutionality of every legislative enactment that

allegedly violates the doctrine of separation of powers." 86 Ohio St. 3d at 503. Rather, an

alleged separation-of-powers intrusion warrants Sheward standing only where it "directly and

broadly, [d]ivest[s] the courts of judicial power." Id. at 467. Relators do not contend that is the

case here. To be sure, the Controlling Board decision has been the subject of intense debate.

But "[t]he presence of a disagreement, however sharp and acrimonious it may be, is insufficient

to create an actual controversy if the parties to the action do not have adverse legal interests."

State ex rel. Barclays Bank v. Hamilton Cnty. Ct. of Common Pleas, 74 Ohio St. 3d 536, syl. ¶ 1

(1996). Because Relators have not established their standing, their claims must be dismissed.

B. The Court should dismiss Relators' request for a writ of mandamus because the
Complaint asserts thinly veiled claims for declaratory and injunctive relief.

This Court should dismiss Relators' mandamus claim because it is a thinly disguised

request for declaratory and injunctive relief over which this Court lacks jurisdiction. Relators'

contrary arguments, by contrast, would eviscerate the Court's traditional limits on mandamus.

1. Relators improperly seek declaratory and injunctive relief.

"It is axiomatic that `if the allegations of a complaint for a writ of mandamus indicate that

the real objects sought are a declaratory judgment and a prohibitory injunction, the complaint
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does not state a cause of action in mandamus and must be dismissed for want of jurisdiction."'

State ex rel. U.A. W. v. Bur. of Workers' Comp., 108 Ohio St. 3d 432, 2006-Ohio-1327 ¶ 41,

quoting State ex rel. Grendell v. Davidson, 86 Ohio St. 3d 629, 634 (1999). The difference

between a writ of mandamus and a prohibitory injunction is thus critical. On one hand, "the

function of mandamus is to compel the performance of a present existing duty as to which there

is a default. It is not granted to take effect prospectively, and it contemplates the performance of

an act which is incumbent on the respondent when the application of the writ is made." State ex

rel. Willis v. Sheboy, 6 Ohio St. 3d 167, syl. ¶ 2 (1983) (emphasis added). On the other, "[t]he

functions of an injunction are ordinarily to restrain motion and enforce inaction ...." State ex

rel. Smith v. Indus. Comm'n, 139 Ohio St. 303, 306 (1942) (emphasis added).

When determining which remedy a relator seeks, this Court does not look to "the label

attached thereto by the relator." Id. at 308. Rather, it evaluates the true nature of the claim. 'I'he

Court "must examine [relators] complaint `to see whether it actually seeks to prevent, rather

than to compel, official action."' State ex rel. Cunningham v. Amer Cunningham Co., L.P.A., 94

Ohio St. 3d 323, 324 (2002), quoting State ex rel. Stamps v. Montgomery Cnty. Automatic Data

Processing Bd., 42 Ohio St. 3d 164, 166 (1989). And where the "essence of [relators'] claims

involve[s] declaratory and prohibitory injunction," mandamus is not proper, even if "the

allegations ... are partially couched in terms of compelling affirmative duties." State ex rel.

Satow v. Gausse-Milliken, 98 Ohio St. 3d 479, 2003-Ohio-2074 ¶ 14. The Court has applied this

analysis countless times. See, e.g., State ex rel. Brecksville v. Husted, 133 Ohio St. 3d 301,

2012-Ohio-4530 ¶ 9; State ex rel. Murray v. Scioto Cnty. Bd. of Elections, 127 Ohio St. 3d 280,

2010-Ohio-5846 ¶ 28; State ex rel. Beane v. City ofDayton, 112 Ohio St. 3d 553, 2007-Ohio-811

¶ 29; State ex rel. Obojski v. Perciak, 113 Ohio St. 3d 486, 2007-Ohio-2453 ¶ 14.
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The analysis applies here as well. At bottom, Relators seek to enjoin the Controlling

Board's approval of the Medicaid Director's request to spend additional federal funds, and to

enjoin the Department of Medicaid from spending these funds. Compl. ¶¶ 88, 90. Though they

frame the Complaint in terms of mandamus, even a cursory review reveals that they seek (1) a

declaratory judgment that the Controlling Board's "October 21, 2013 order appropriating funds

to expand Medicaid spending in Ohio" is "void and unlawful," Compl. ¶ 88; but see State ex rel.

Esarco v. Youngstown City Council, 116 Ohio St. 3d 131, 2007-Ohio-5699 ¶ 10 (holding that a

request that an ordinance be found "unlawful and invalid" was not in mandamus); (2) an

injunction enjoining the Controlling Board's approval of the disbursement of funds, Compl. at

22; but see Smith, 139 Ohio St. syl. ¶ 3 (holding that "an order ... to `cease disbursing' certain

funds is essentially one in injunction and not mandamus"); and (3) an injunction enjoining the

Department of Medicaid from "engag[ing] in rulemaking" with "reference to or reliance on the

void and unlawful Controlling Board order," Compl. ¶ 90; but see State ex rel. Johnson v. Ohio

Adult Parole Auth., 104 Ohio St. 3d 421, 2004-Ohio-6590 ¶¶ 12, 16 (holding that a request that

an agency not follow certain guidelines was not in mandamus). As this Court's many cases

make clear, Relators' requested prohibitory relief is not available in mandamus.

Indeed, Relators all but concede that mandamus directed at the Controlling Board does

not provide adequate relief, because they also seek relief prohibiting the Medicaid Department

from relying on the Board's order. Compl. ¶ 90. "` [W]here, as here, an action in mandamus

does not provide effective relief unless accompanied by an ancillary [preventive] injunction, it

would appear that injunction rather than mandamus is the appropriate remedy."' Satow, 2003-

Ohio-2074 ¶ 15, quoting State ex rel. Corron v. Wisner, 25 Ohio St. 2d 160, 163 (1971).
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To be sure, the Complaint suggests that it seeks to compel affirmative duties, such as

compelling the Controlling Board to "reconvene and vote" differently on the Medicaid Director's

request and to compel the Medicaid Department to disregard the Board's order. Compl. ¶¶ 93-

95. But such artful pleading could be alleged in every case seeking a prohibitory injunction and

would gut the limit on the Court's jurisdiction to true mandamus cases. So, for example, the

relators in Brecksville-who sought to prohibit the Secretary of State from placing an initiative

on the ballot after he voted with the board of elections to allow the initiative-could have recast

their relief as seeking to have the Secretary and board "reconvene and vote" again on the

initiative's validity. See 2012-Ohio-4530 ¶ 9. Likewise, the relator in Murray-who challenged

a board of election's decision that sufficient recall signatures had been gathered-could have

recast her relief as seeking to have the board "reconvene and vote" again on whether enough

signatures had been gathered. See 2010-Ohio-5846 ¶¶ 21-29.

If anything, Relators' contrived allegations reaffirm why the Court long ago held that it

must look past "labels." See Smith, 139 Ohio St. at 308. Because Relators' true objective is not

to compel an existing duty but to enjoin a past order, they improperly seek a declaratory

judgment and a prohibitory injunction. Their request for a writ of mandamus must be dismissed.

2. Relators' contrary arguments lack merit.

Relators have not proved otherwise. They initially cite cases noting that a relator may

assert a constitutional challenge in mandamus. Relators' Br. 10. That is beside the point. That a

relator may assert a constitutional argument in mandamus does not somehow change the rule that

the relator may not disguise a prohibitory-injunction action with the mandamus label. See

Grendell, 86 Ohio St. 3d at 635; State ex rel. Governor v. Taft, 71 Ohio St. 3d 1, 4 (1994).

Indeed, such challenges "are normally considered in an action originating in a court of common

pleas rather than an extraordinary writ action filed here." Grendell, 86 Ohio St. 3d at 635.
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Relators next point out that this Court granted mandamus relief with respect to

Controlling Board action in State ex rel. Meshel v. Keip, 66 Ohio St. 2d 379 (1981). Relators'

Br. 10. To the extent they argue that Meshel establishes that mandamus is proper for any

challenge to Controlling Board action, they stretch it too far. The Meshel Court simply held that,

on the facts of that case, the mandamus standards had been met. And the relief issued there is

distinguishable from the relief sought here. In that case, roughly half way through the biennial

budget, the Controlling Board transferred funds for fiscal year 1981 to fiscal year 1980, thereby

effectively "deappropriat[ing]" them. Id. at 390. The relator sought to compel the OBM

Director and the Director of Administrative Services-not the Controlling Board-to perform

their statutory duty of certifying that these funds were available. See id. at 381-83. Thus, the

Meshel relator alleged that the public officials had a duty to perform an affirmative action-the

certification. Relators here, by contrast, simply seek to enjoin the Controlling Board's prior

order. But because they cannot seek an injunction prohibiting the execution of that order, they

simply rephrase their relief as requiring the Board to "reconvene and vote" again. These two

cases are thus night and day-one sought to compel action, the other seeks to enjoin it.

Relators lastly assert that this Court often frames the relevant "affirmative duty" in

mandamus cases at a high "degree of generality." Relators' Br. 11. To the extent this argument

is suggesting that Relators can avoid the limits on mandamus through a pleading exercise, it

conflicts with the Court's repeated admonition to disregard "the label attached" to the relief.

Smith, 139 Ohio St. at 308. When, for example, relators sought to disguise an injunction suit by

alleging that they were merely seeking to compel officials to "follow the law," this Court flatly

rejected that effort at ratcheting up the level of generality. See U.A. W, 2006-Ohio-1327 ¶ 42.
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The two cases Relators cite should not be read to conflict with this "general rule." Id.

¶ 53. In State ex rel. Ryan v. City Council of Gahanna, 9 Ohio St. 3d 126 (1984), the Court

granted mandamus relief to compel the respondents to comply with their specific duty to issue

bonds for a public-private joint venture that were not backed by tax revenues. See id. at 131. In

State ex rel. Ohio AFL-CIO v. Voinovich, 69 Ohio St. 3d 225 (1994), the Court granted

mandamus relief to compel the Governor to follow the specific duty to allow the citizens a right

to seek a referendum on a new law. Id. at 237. Once labels are cast aside in this case, by

contrast, it is just like the many others that the Court has dismissed for lack of jurisdiction.

Respondents' Proposition of Law Now 11a

Relators have not satisfied the elements for mandamus relief because the Controlling
Board complied with R. C. 127.17 when it approved the Medicaid Director's request to
spend additionalfederal funds and because Relators have an adequate remedy at law.

Even if Relators could overcome the procedural hurdles with their suit, their request for

mandamus relief would still fail. To be entitled to a writ of mandamus, Relators must establish:

(1) a clear legal right to the requested action; (2) a clear legal duty on the part of Respondents to

undertake it; and (3) the lack of an adequate remedy at law. State ex rel. Van Gundy v. Indus.

Comm'n., 111 Ohio St. 3d 395, 2006-Ohio-5854 ¶ 13. Relators have not met these requirements.

They can show neither that they have a clear legal right to the requested actions nor that

Respondents have a clear legal duty to undertake them for the same reason-the Controlling

Board acted lawfully in approving the Medicaid Director's request to spend the additional

federal funds that will be received as a result of covering the new Group VIII. And, regardless,

Relators have not established the lack of an adequate remedy in the ordinary course of law.
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A. Relators fail to establish a clear legal right to their requested actions or a clear legal
duty on Respondents' part to undertake those actions.

Relators are not entitled to mandamus relief because the Controlling Board acted lawfully

in approving the Medicaid Director's request to spend the additional federal funds resulting from

the coverage of Group VIII. At the outset, it should be noted that the legality of the Controlling

Board's actions presents a statutory, not a constitutional, question. This Court has already

approved the General Assembly's delegation of oversight to the Controlling Board. See Meshel,

66 Ohio St. 2d at 386-87. As noted, in Meshel, the relator challenged the Controlling Board's

authority to approve the transfer of funds between fiscal years. This Court upheld that delegation

against a constitutional attack because the Board did not have unlimited discretion, but was

cabined by "discernable limits." Id. at 386. The Court found those limits in R.C. 127.17, which

prohibits the Controlling Board from taking any action "which does not carry out the legislative

intent of the general assembly regarding program goals and levels of support of state agencies as

expressed in the prevailing appropriation acts of the general assembly." Id.

The critical merits issue thus boils down to whether the Controlling Board's approval of

the additional federal funds complied with R.C. 127.17. It did so. The Court should interpret

R.C. 127.17 to direct the Controlling Board to adhere only to the acts signed into law by the

Governor, not to conflicting provisions vetoed by him. See Part II.A. 1. Under this reading, the

Controlling Board's decision complied with R.C. 127.17 because the prevailing appropriation act

gave the Medicaid Director discretion to cover Group VIII and allowed him to spend available

federal funds for any group that he chose to cover. See Part II.A.2. Relators' contrary

arguments, by contrast, misinterpret R.C. 127.17 and rely on extraneous sources that play no part

in determining the legality of the Controlling Board's actions here. See Part II.A.3.
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1. This Court should interpret R.C. 127.17 to direct the Controlling Board only
to enacted laws when considering the permissible scope of its actions.

R.C. 127.17 prohibits the Controlling Board from taking any action "which does not

carry out the legislative intent of the general assembly regarding program goals and levels of

support of state agencies as expressed in the prevailing appropriation acts of the general

assembly." Id. (emphasis added). For three reasons, the Court should interpret this language to

direct the Controlling Board to examine only the actual law that includes the Governor's veto,

rather than the enrolled bill without his veto. First, the ordinary meaning of the phrase

"prevailing appropriation acts" refers to binding laws, not non-binding bills. Second, this

reading is supported by numerous canons of interpretation. Most notably, this Court has already

held that an act would be unconstitutional if it directed the Controlling Board to ignore the

Governor's veto. See State ex rel. Pub. Utils. Comm'n of Ohio v. Controlling Bd of Ohio

("PUCO"), 130 Ohio St. 127, 131-32 (1935). The canon of constitutional avoidance thus would

trigger this interpretation even if the plain text did not itself do so. Third, the purposes of the

legislation that created R.C. 127.17 support this interpretation.

a. R.C. 127.17's plain text requires the Controlling Board to undertake
actions consistent only with actually enacted appropriation laws.

R.C. 127.17's text does not direct the Controlling Board to decipher "legislative intent" in

the abstract. It directs the Controlling Board to follow legislative intent "as expressed in the

prevailing appropriation acts." Because R.C. 127.17 does not define "prevailing appropriation

acts," the Court must apply the "plain and ordinary meaning." Anderson v. Barclay's Real

Estate, Inc., 136 Ohio St. 3d 31, 2013-Ohio-1933 ¶ 16. The plain meaning of "prevailing act" in

1975 when R.C. 127.17 was passed refers to enacted laws with legal effect, not unenacted bills.

To begin with, dictionary definitions at the time support this meaning. See Anderson,

2013-Ohio-1933 ¶¶ 16, 30 (citing dictionaries to determine meaning); In re M. W., 133
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Ohio St. 3d 309, 2012-Ohio-4538 ¶ 18 (same). The relevant definition of "act" equates it with

"statute"-i.e., "[a] written law, formally ordained or passed by the legislative power of a state."

Black's Law Dictionary 42 (rev. 4th ed. 1968); see Ballentine's Law Dictionary 16-17 (3d ed.

1969) ("a bill which has been enacted by the legislature into a law, as distinguished from a bill

which is in the form of a law presented to the legislature for enactment" (emphasis added));

Cyclopedic Law Dictionary 16 (3d ed. 1940) ("A statute or law made by a legislative body.");

Webster's Dictionary 8-9 (1975), in Webster's Encyclopedia of Dictionaries (1975) ("a decree,

law, edict, or judgment"); Webster's Seventh New Collegiate Dictionary 9 (1967) ("the formal

product of a legislative body: sTA'ruTE"). In other words, an "act" is "the formally declared will

of a legislature the final requirement of which is [usually] the signature of the proper executive

officer." Webster's Third New Int'l Dictionary 20 (unabridged 1965) (emphasis added).

Critically, all of these common definitions describe an "act" as a statute with the force of law,

not an unenacted bill that has failed to become legally operative.

These dictionary definitions, moreover, reflect how people use the word "act" in

everyday language. When, for example, people mention the Ohio Public Records Act, the

Political Subdivision Tort Liability Act, or the Consumer Sales Practices Act, they are talking

about statutes with force of law, not bills that merely passed both houses and that may or may

not have been signed by the Governor. Indeed, that is how Relators repeatedly use the word in

their Complaint. See Compl. ¶ 7 ("Affordable Care Act"); id. ¶¶ 8, 10 ("Social Security Act").

To be sure, the word "act" at times can refer to the bill. passed by both houses. See

Pfeifer v. Graves, 88 Ohio St. 473, 480 (1913). But this Court must read R.C. 127.17's use of

the word "act" in context. See State ex rel. U.S. Steel Corp. v. Zaleski, 98 Ohio St. 3d 395,

2003-Ohio-1630 ¶ 12 ("[W]ords and phrases must be read in context."). That statute modifies
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the word "act" with the word "prevailing." At the time of the statute's enactment, "prevailing"

meant "effective," stemming from the Latin "praevalere," meaning to "have greater power or

worth." 8 Oxford English Dictionary, vol. VIII, 1334 (1933 reprint 1961); see Webster's Third

New Int'l Dictionary 1797 (unabridged 1965) ("having superior force or influence"); Webster's

New World Dictionary 1127 (2d college ed. 1972) ("superior in strength, influence, or effect").

A "prevailing" act is one that has become "in force." Black's Law Dictionary 1352 (rev. 4th ed.

1968) (emphasis added). By modifying "act" with "prevailing," the General Assembly removed

all doubt that it sought for the Controlling Board to follow the passed acts that have become, and

remain, the effective law of this State.

b. The canon of constitutional avoidance compels this interpretation.

The canon of constitutional avoidance confirms that the plain text of R.C. 127.17 must be

interpreted as it is written. Under that canon, "`[w]here reasonably possible, a statute should be

given a construction which will avoid rather than a construction which will raise serious

questions as to its constitutionality."' Brookbank v. Gray, 74 Ohio St. 3d 279, 287 (1996)

(citation omitted); see R.C. 1.47(A) ("In enacting a statute, it is presumed that ...[c]ompliance

with the constitutions of the state and of the United States is intended.").

This canon is triggered here. If this Court interpreted "prevailing appropriation acts" to

mean the enrolled bill that ignores the Governor's vetoes rather than the enacted law that takes

the vetoes into account, it would render R.C. 127.17 unconstitutional. PUCO, 130 Ohio St. at

131-32. PUCO involved the budget for the 1935-1936 fiscal years. Id. at 131-32; see 116 Ohio

Laws, Supp., 133, 169-70. Given the pressures of the Great Depression, the Governor included

some of the agency's line items among $8.8 million worth of vetoes. PUCO, 130 Ohio St. at

129. PUCO asked the Controlling Board to transfer funds from some approved items to its

vetoed items. Id. The Controlling Board blocked the transfer on the ground that the Board "had
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no power, jurisdiction, or authority" to transfer funds to vetoed items. Id. PUCO then asked this

Court to compel the Controlling Board to appropriate the funds notwithstanding the veto. Id. at

127. The Court denied a writ of mandamus, noting that any other holding "would result in

overriding the Governor's constitutional right of veto by a board created by the Legislature." Id.

at 132. Because the Governor vetoed the items PUCO sought to reinstate, those items were

"void." Id. If the General Assembly wished to fund the vetoed items, it could "override the

Governor's veto." Id. But since the "Legislature is powerless to confer on any administrative

board authority that would result in thwarting or circumventing the veto power of the Governor,"

the Controlling Board could not transfer the funds. Id.

This decision stems from basic separation-of-powers principles. See State v. Bodyke, 126

Ohio St. 3d 266, 2010-Ohio-2424 ¶¶ 39-53. A separation-of-powers problem exists where one

branch encroaches on the constitutional prerogatives of another. Id. ¶ 51. Disregarding the

Governor's veto would, to say the least, encroach on his constitutional prerogatives. All

appropriations begin with a bill passed by both houses. Ohio Const. art. II, §§ 15(A), 22. The

General Assembly then presents the "bill" "to the governor for his approval." Ohio Const. art. II,

§ 15(E). The Governor has three options: (1) sign the bill, at which point it "becomes law";

(2) veto the entire bill or items in the bill, at which point it goes back to the General Assembly

for a possible override; or (3) refuse to sign or veto the bill for ten days, at which point it

becomes law without his signature. Ohio Const. art. II, § 16; see Maloney v. Rhodes, 45

Ohio St. 2d 319, 323-24 (1976). If the Govemor chooses the second option and vetoes items in

the bill, those items "shall be void, unless repassed" by three-fifths of the members of each

house. Ohio Const. art. II, § 16. Thus, to interpret R.C. 127.17 as ignoring the Governor's right

to veto items in appropriation acts would effectively "annul, reverse, or modify" the Governor's
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decision, thereby allowing for "the whole power of the government ... at once [to] become

absorbed and taken into itself by the Legislature." Bartlett v. State, 73 Ohio St. 54, 58 (1905).

The Court's PUCO decision and the broader separation-of-powers principles that it

vindicates both clarify that that R.C. 127.17 must be construed as referring to the appropriation

laws that incorporate the Governor's veto. See Brookbank, 74 Ohio St. 3d at 287. "If [R.C.

127.17] were construed otherwise than as above indicated, that section would thereby be

rendered unconstitutional, for it would result in overriding the Governor's constitutional right of

veto by a board created by the Legislature." PUCO, 130 Ohio St. at 131-32; cf. In re Blue Cross

of Lima, No. 75AP-187, 1975 WL 181731, at *6 (10th Dist. Sept. 23, 1975) (The General

Assembly cannot "amend the existing law .... by inclusion of a statement of intent in an

appropriation measure, especially where that provision has been vetoed by the governor.").

c. Several other textual canons of construction support this reading.

Confirming this interpretation, the various textual canons of construction that direct the

Court to determine a phrase's meaning by looking at how the phrase is used in other places all

confirm that "prevailing appropriation acts" in R.C. 127.17 refers to binding laws.

The Court's Prior Decisions. The Court presumes that the General Assembly knows of

its prior decisions when passing new laws. See State v. Ferguson, 120 Ohio St. 3d 7, 2008-Ohio-

4824 ¶ 22. Thus, the General Assembly that passed R.C. 127.17 in 1975 is presumed to have

known of PUCO, which prohibited the Controlling Board from acting in conflict with the

Governor's veto. See 130 Ohio St. at 132. It is thus likely that the General Assemblv meant for

R.C. 127.17 to refer to binding law, given that the "General Assembly is not presumed to do a

vain or useless thing." State ex rel. Cleveland Elec. Illuminating Co. v. City of Euclid, 169

Ohio St. 476, 479 (1959). More broadly, by 1975, the Court had long found "[t]he words

`statute' and `act"' to be "synonymous," referring to a bill that has been "solemnly expressed
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according to the forms necessary to constitute it the law of the state." Evans v. Lawyer, 123

Ohio St. 62, 66 (1930); see State ex rel. Lynch v. Rhodes, 176 Ohio St. 251, 254 (1964) (using

"act" synonymously with "statute"); In re Friedman's Estate, 154 Ohio St. 1, 8 (1950) (same).

Other Sections. If the General Assembly uses the same word in different sections of the

same act, the Court presumes that the word has the same meaning in both places. See Kimble

Clay & Limestone v. McAvoy, 59 Ohio St. 2d 94, 97 (1979). It is thus notable that elsewhere in

the act that established R.C. 127.17, the General Assembly used the word "act" to refer to a

statute with force of law. R.C. 127.15 provides that the Controlling Board generally "may

authorize any state agency for which an appropriation is made, in any act making appropriations

for capital improvements, to expend the moneys appropriated otherwise than in accordance with

the items set forth." Id. (emphasis added). The use of the word "act" in that section must refer

to the enacted law-not an unenacted bill-because no "act" lacking the force of law could

constitutionally "mak[e] appropriations." See Ohio Const. art. II, § 22.

Other Acts. Courts also discern meaning by looking to how acts passed around the same

time use a phrase. See Evans, 123 Ohio St. at 68. The 111th General Assembly-the body that

enacted R.C. 127.17-repeatedly used the term "act" to refer to the legally binding law. See 136

Ohio Laws 3614, 3646 ("A private sale is subject to the provisions of this act."); 136 Ohio Laws

2091, 2107 (discussing "government agency" "established by Act of Congress"); 136 Ohio Laws

916, 924 ("Notwithstanding any other section of the Revised Code, or any appropriations act.").

Constitutional Language. This meaning is supported by the Constitution's text. See City

of Akron v. Mingo, 169 Ohio St. 511, 521 (1959). The provisions on the legislative process

require that "[e]very bill which has passed both houses of the General Assembly ... shall be

presented forthwith to the governor for his approval." Ohio Const. art. II, § 15(E) (emphasis

29



added); see Ohio Const. art. II, § 16 (calling proposed legislation on the Governor's desk a

"bill"). Only after the Governor either "sign[s]" the "act" or takes no action with respect to it in

ten days will "it become[] law." Ohio Const. art. II, § 16. In this context, a bill is the product of

the legislature, and an act is something that "becomes law" after the Governor's action. Id.

Administrative Interpretation. Longstanding administrative practice clinches the point.

See R.C. 1.49(F) (noting that courts may look to "[t]he administrative construction of the

statute"). Since 1935, the Controlling Board has taken into account the Governor's veto.

PUCO, 130 Ohio St. at 129. The General Assembly's use of the phrase "prevailing

appropriation acts" in 1975 is best read to codify this preexisting practice. Since 1975,

moreover, the Controlling Board has considered thousands of requests. See Controlling Board

Manual, at 8. Yet Respondents are not aware of a single instance when the Controlling Board

made a decision based on a voided provision in a bill that was not the law.

d. This interpretation comports with the underlying purposes behind the
legislation that established R.C. 127.17.

Because R.C. 127.17's text is unambiguous, the Court need look no further than that

plain language to hold that it directs the Controlling Board to follow the law. It bears noting,

however, that this interpretation comports with "the purpose to be accomplished" by the

legislation creating the Controlling Board. See State ex rel. Francis v. Sours, 143 Ohio St. 120,

124 (1944); see also R.C. 1.49(A) (noting that the Court may look to "the object sought to be

obtained" when interpreting ambiguous statutes).

That legislation established an entity to make the many budget adjustments that are

necessary each year without having to amend the appropriation act each time. See Controlling

Board Manual, at 7 ("Imagine bringing the entire legislature together each time some minor

adjustment needed to be made to a budget plan."). These duties require the Board to meet every

30



two weeks and consider a flood of requests-"from 2,000 to 2,500 requests" each year. See id.

at 8. Given that workload, it made sense for the General Assembly to require the Controlling

Board to examine only the enacted law. Were it otherwise, the Controlling Board would be

compelled to engage in extensive review of matters outside the law in search of an abstract

concept of legislative intent for each of the thousands of requests it receives-a task that would

severely hinder the Board's ability to decide on agency requests in a timely fashion. Moreover,

the Controlling Board is not made up of judges accustomed to interpreting legislative history and

contrasting that legislative history with the law. Thus, if R.C. 127.17 did not limit the

Controlling Board's relevant inquiry to the law, it would severely hinder the Board's duties.

* * * :x

In the end, it is simply incongruous to refer to a provision in a bill that did not become

law as a "prevailing act." The natural (and constitutional) reading of "prevailing appropriation

acts" in R.C. 127.17 directs the Controlling Board to look only to the legally effective

appropriation laws when determining whether its actions are consistent with legislative intent.

2. The Controlling Board's approval of the Medicaid Director's request to
spend the additional federal funds for Group VIII comported with the
legislative intent expressed in the prevailing appropriation act.

Once R.C. 127.17 is appropriately interpreted-limiting the Controlling Board's inquiry

to the appropriation act that passed into law-this case is straightforward. The Controlling

Board's decision to authorize the use of federal funds comports with the law. The prevailing

appropriation act both (1) gives the Medicaid Director the unambiguous authority to cover the

Group VIII beneficiaries at issue here and (2) permits the Director to spend all available federal

funds for any beneficiaries that he decides to cover. There is no reasonable interpretation under

which the Controlling Board could have found the Medicaid Director's request inconsistent with

the intent expressed in the prevailing appropriation act that became law.
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Most obviously, the prevailing appropriation act granted the Medicaid Director the

unambiguous authority to extend Medicaid eligibility to Group VIII. The Director has that

authority where, as here, "[s]tate statutes do not address whether the Medicaid program may

cover the optional eligibility group." R.C. 5163.03(C)(2). Relators identify no state statute that

addresses whether the Medicaid program may cover Group VIII, and none exists.

In addition, the appropriation act contains provisions that make clear that the Medicaid

Director may spend federal financial assistance when the Director exercises his discretion over

how best to run the program. As a general matter, R.C. 5160.10-which was part of the

appropriation act and is listed in the general background chapter for the Medicaid program-

contemplates that the Director may spend federal funds beyond those appropriated by the

General Assembly and expressly gives him the authority to do so: "The Medicaid director may

expend funds appropriated or available to the department of medicaid from persons and

government entities." Id. (emphases added). This provision confirms that the Director has the

statutory power to spend funds not simply "appropriated" by the General Assembly but also

"available" from outside sources, whether they be gifts from private benefactors or additional

money from the federal government. And there can be no question that the federal funds for the

Group VIII coverage are "available" now that the federal government has approved the

Director's amendment to the Medicaid State Plan, because federal law now requires CMS to pay

the federal funds for that Group VIII. See 42 U.S.C. § 1396b(a)(1).

Specific provisions likewise give the Director the ability to spend federal funds to allay

the costs of arrangements that he may enter when operating the Medicaid program. For example,

R.C. 5160.12 indicates that "[f]ederal financial participation may be sought" for the specific

programs permitted by that section. R.C. 5160.12(C); see also R.C. 5160.01(C) (defining
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"federal financial participation" as "the federal government's share of expenditures made by an

entity in implementing a medical assistance program"). By granting the Director the authority to

spend federal funds, R.C. 5160.12-another provision that was part of the appropriation act-

again illustrates that the act was generally designed to give the Director the authority to spend

available federal funds when his discretionary decisions trigger a right to those funds.

Finally, Am. Sub. H.B. No. 59 expressly appropriates "any increase in appropriation that

the Controlling Board approves under . . . [R.C.] 131.35 . . . for the period ending June 30,

2015." Am. Sub. H.B. No. 59, § 503.80. This provision, too, illustrates that the General

Assembly sought for the Controlling Board to be able to authorize the Medicaid program to

spend any additional federal funds that became available as a result of the Medicaid Director's

lawful decisions in running the program or otherwise.

In sum, the law gives the Medicaid Director the discretion to expand Medicaid coverage

to additional groups and to spend available federal funds for that coverage. The prevailing

appropriation act thus authorizes the Controlling Board's approval of the Medicaid Director's

request to spend the federal funds at issue in this case.

3. Relators' contrary arguments conflict with R.C. 127.17 and consider
extraneous sources that the Controlling Board rightfully disregarded.

Relators' contrary assertions fail. They misinterpret R.C. 127.17 by suggesting that the

Controlling Board must ignore the Governor's veto and instead look to the enrolled bill, formal

protests, or other pieces of legislative history. And this mistaken view leads them to rely on a

host of extraneous sources that the Controlling Board did not-and should not-have considered

when determining whether its actions comported with R.C. 127.17 on the facts of this case.

33



a. Relators' "unique" interpretation of R.C. 127.17 cannot stand.

Relators argue that the Court should interpret R.C. 127.17 to "carry out the intent `of the

general assembly' only," such that "the bill passed by the General Assembly, rather than the text

of the statute enacted, establishes the standard to which the Controlling Board must conform."

Relators' Br. 17. Relators' two supporting arguments-a constitutional one and a textual one-

fall well short of justifying what they concede is a "unique" interpretation. Id.

Relators' Constitutional Argument. Relators initially argue that R.C. 127.17 should be

interpreted against the backdrop of the Constitution-which places the legislative power in the

General Assembly and prohibits improper delegations of that power. Relators' Br. 12-16. This

reliance on the Constitution is doubly ironic. Relators interpret R.C. 127.17 to trigger what this

Court has found to be a serious constitutional problem (ignoring the Governor's veto) in order to

avoid a purported constitutional problem this Court has already rejected (delegating authority to

the Controlling Board). On one hand, as already discussed, Relators' view of R.C. 127.17 is

unconstitutional. As this Court held long ago, "[t]he Legislature is powerless to confer on any

administrative board an authority that would result in thwarting or circumventing the veto power

of the Governor." PUCO, 130 Ohio St. at 132.

On the other, Relators wrongly claim that their unique construction of R.C. 127.17 is

necessary to avoid an improper delegation. This Court has no fewer than three times rejected

delegation challenges to the Controlling Board. See Meshel, 66 Ohio St. 2d at 386-87; see also

State ex rel. Kauer v. .nefenbacher, 153 Ohio St. 268, 278-79 (1950); State ex rel. McCaw v.

Ferguson, 139 Ohio St. 1, 5-6 (1941). Nor, for that matter, do Relators explain why their

interpretation of R.C. 127.17 presents less of an alleged "delegation" problem than does the

correct one. If anything, Relators' interpretation presents more of a problem.
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The General Assembly may delegate power to another entity so long as its legislation

establishes an "`intelligible principle"' providing discernable limits for that entity. Meshel, 66

Ohio St. 2d at 386, quoting Blue Cross ofNe. Ohio v. Ratchford, 64 Ohio St. 2d 256, 260 (1980);

cf. Whitman v. Am. Trucking Ass'n, 531 U.S. 457, 474 (2001) (noting that "[i]n the history of the

Court we have found the requisite `intelligible principle' lacking in only two statutes"). Here,

interpreting R.C. 127.17 to limit the Controlling Board's inquiry only to the law provides a much

more intelligible principle than does allowing it to depart from the law when, in the Board's

discretion, it believes the General Assembly would have wanted that result. If the Controlling

Board could routinely look broadly to unenacted bills, formal protests, Legislative Service

Commission analyses, or other sources, the end result would be to increase its discretion, not to

decrease it. See Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005) (noting

that "[j]udicial investigation of legislative history has a tendency to become . . . an exercise in

looking over a crowd and picking out your friends" (internal quotation marks omitted)).

Accordingly, an interpretation limiting the Board's authority to the law is at least an equally

discernable limit-if not more of one-than Relators' "consider everything" approach.

Relators' Textual Argument. Relators also argue that R.C. 127.17's text supports their

reading that the Controlling Board must look to the unenacted bill and ignore the Governor's

veto. See Relators' Br. 17-18, 21-22. They do not rely on the ordinary meaning of the phrase

"prevailing appropriation acts." Instead, they rely entirely on the fact that R.C. 127.17

references both the intent "of the general assembly" and the prevailing acts "of the general

assembly," suggesting that these two references to the "general assembly" direct the Controlling

Board to consider enrolled bills and ignore the Governor's vetoes. They are mistaken.
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To begin with, Relators wrongly read the phrase "legislative intent of the general

assembly" as directing the Controlling Board to decipher the General Assembly's subjective

intent divorced from the law. Relators' Br. 17-20. That is not so. This Court is often called on

to determine the "intent of the general assembly" or the "General Assembly's intent." State v.

Wilson, 77 Ohio St. 3d 334, 336 (1997); see also, e.g., State v. Willan, 136 Ohio St. 3d 222,

2013-Ohio-2405 ¶ 8; State v. Deanda, 136 Ohio St. 3d 18, 2013-Ohio-1722 ¶ 22; McDougal v.

Holmes, 1 Ohio 376, 377 (1824). But, by these phrases, the Court does not mean to suggest that

the legislators' subjective intent controls. "`The question is not what did the general assembly

intend to enact, but what is the meaning of that which it did enact."' State v. Hairston, 101 Ohio

St. 3d 308, 2004-Ohio-969 ¶ 12, quoting Singluffv. Weaver, 66 Ohio St. 621, syl. ¶ 2 ( 1902). In

other words, the Court looks to the "plain language" of a statute to reveal the intent of the

legislature. R.C. 127.17's reference to the "intent of the general assembly" should be interpreted

the same way-to direct the Board to the appropriation law's text. State ex rel. Burrows v.

Indus. Comm'n, 78 Ohio St. 3d 78, 81 (1997). Why else would the phrase "expressed in the

prevailing appropriation acts" modify the phrase "legislative intent of the general assembly"?

No better is Relators' reliance on R.C. 127.17's reference to the "acts of the general

assembly." Respondents are aware of no statute that uses the phrase "act of the general

assembly" to refer to a pre-veto bill without force of law. Yet the General Assembly has long

used this phrase. When the First General Assembly published Ohio's first statutes with force of

law in 1803, it titled the publication, "Acts of the General Assembly of the State of Ohio."

1 Ohio Laws 1 (emphasis added). That usage remained common in 1975 when R.C. 127.17 was

enacted. See R.C. 5911.10 (referring to "act of the general assembly"); R.C. 901.35 (same).

And it remains common today. See R.C. 131.41 (referring to "acts of the general assembly");
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R.C. 3326.38 (same); R.C. 3314.082 (same); R.C. 3328.36 (same); R.C. 128.63 (same); R.C.

3301.07 (same). Likewise, the 111th General Assembly-the body that enacted R.C. 127.17-

repeatedly used the phrase "Act of Congress" to mean a federal enactment with force of law. See

136 Ohio Laws 2091, 2107 (discussing "government agency" "established by Act of Congress");

136 Ohio Laws 1577, 1577, 1579, 1581 (referring three times to "any Act of Congress"); 136

Ohio Laws 852, 853 (referring to entities "incorporated by an act of the United States

Congress"). Thus, Relators' view would revolutionize the Revised Code by changing the

meaning of all these provisions to refer to unenacted bills rather than enacted laws.

In sum, when this Court has used the phrase "intent of the General Assembly" and when

the General Assembly has used the phrase "act of the General Assembly," they have invoked the

words of the binding legal enactments. This longstanding practice shows that the General.

Assembly meant the same thing for R.C. 127.17. See, e.g., Klemas v. Flynn, 66 Ohio St. 3d 249,

250 (1993) (interpreting phrases to be in accord with their longstanding "technical or particular"

meaning); R.C. 1.42 (same). It would be unprecedented-or, to use Relators' word, "unique"-

in the history of Ohio if these phrases meant what Relators say they mean. Relators have

identified no statute or case that uses "intent of the general assembly" or "act of the general

assembly" in their preferred manner. There is no good reason for making this case the first.

b. Relators' application of R.C. 127.17 to the Controlling Board's action
at issue in this case is equally wrong.

Turning to the application of R.C. 127.17 to the facts of this case, Relators identify

various sources to support their argument that the Controlling Board's decision violated the

statute. But none can trump the plain text of the prevailing act. First, Relators rely on the vetoed

section (R.C. 5163.04) in the unenacted bill barring the Medicaid program from covering Group

VIII, alleging that this void provision shows a "program goal" to prohibit the coverage.
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Relators' Br. 18. As noted, however, this provision is not part of the "prevailing appropriation

act" and thus plays no role in determining the validity of the Controlling Board's actions. The

Court should simply disregard it because it conflicts with the act-which permits the Medicaid

Director to cover Group VIII. See R.C. 5163.03(C)(2).

Even considering this void provision, moreover, it shows only that the General Assembly

attempted to prevent the Medicaid Director from providing coverage to Group VIII. It says

nothing about the secondary question at issue here-namely, whether, after the Medicaid

Director decided to undertake that coverage, the General Assembly would have wanted the

Controlling Board to prevent the 100% federal funding of it. In this respect, Relators mistakenly

suggest that the Controlling Board "imposed" the Group VIII coverage, Relators' Br. 2, or

enacted the "expansion of Ohio's Medicaid spending and program," id. at 17. The Board had. no

such role. It is the Medicaid Director who decided on this coverage under his authority to set

eligibility rules and file state plan amendments. See R.C. 5163.02-.03; R.C. 5162.07.

Relators have good reason to conflate these distinct decisions. Treating them separately

shows how unworkable their interpretation is. The Medicaid Director is bound by the laws

governing the Medicaid program, not by R.C. 127.17's limits on the Controlling Board.

Interpreting R.C. 127.17 to direct the Controlling Board to follow unenacted bills thus puts the

two agencies on divergent paths. One must follow the law; the other the unenacted bill. It

makes no sense for the General Assembly to require agencies to work at such cross purposes.

Second, Relators discuss the "formal protest" against the Director's request to the

Controlling Board filed by 39 representatives-months after the Governor signed the prevailing

appropriation act into law. Relators' Br. 18-19. Relators have failed to show how this later

protest filed by a fraction of only one house of the legislature-including members who voted
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against the act-represents "the legislative intent of the general assembly ... as expressed in the

prevailing appropriation acts of the general assembly." R.C. 127.17. Indeed, the U.S. Supreme

Court has categorically found that such "[p]ost-enactment legislative history (a contradiction in

terms) is not a legitimate tool of statutory interpretation." Bruesewitz v. Wyeth LLC, 131 S. Ct.

1068, 1081 (2011); Graham Cnty. Soil & Water Conservation Dist. v. United States ex rel.

Wilson, 559 U.S. 280, 297-98 (2010) (rejecting legislator comments after enactment); Heintz v.

Jenkins, 514 U.S. 291, 298 (1995) (same). The Court should summarily reject it here.

Third, Relators cite an equally ephemeral element of the legislative history of H.B. 59-

an item placed in the bill by the House but removed by the Senate. They claim that "the House

and Senate enacted Section 323.23 of HB 59, which `requires that legislation be introduced to

reform Medicaid' to operate completely differently, rather than `doubling down' on the old

system through ACA expansion." Relators' Br. 20. This is simply untrue. The House added

this section labeled "Proposal to reform Medicaid and Ohio's Health Care Delivery

System." Am. Sub. H.B. No. 59 as passed by House, available at

http://www.legislature.state.oh.usBillTextl30/130 HB_59 PH N.html. But it was removed by

the Senate and was not presented to the Governor. See Am. Sub. H.B. No. 59 as enrolled,

available at http://www.legislature.state.oh.usBillText130/130 HB 59 EN N.html. This

mistake only reiterates how far afield Relators stray in attempting to justify their view that the

Controlling Board follow the ideological goals of some legislators rather than the law.

Fourth, in their only actual reference to the law, Relators point out that the increased

amounts approved by the Controlling Board exceed the amounts appropriated by some $2.6

billion, suggesting that this increase departs from the "`levels of support" identified in the

appropriation act for the Medicaid program. Relators' Br. 20-21. This argument can only be
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described as a full-scale attack on the authority of the Controlling Board to authorize "the

expenditure of federal funds received in excess of [the] specific appropriation" in the

appropriation act. R.C. 131.35(A)(2). It will always be the case that an agency seeking

increased appropriation authority from the Controlling Board will be doing so precisely because

the appropriation act set the federal funds below the requested amount. Relators' argument thus

interprets R.C. 127.17 to read out R.C. 131.35(A)(2), thereby violating a fundamental rule of

statutory construction. See In re Adoption of MB., 131 Ohio St. 3d 186, 2012-Ohio-236 ¶ 19

(noting that "`the court should avoid that construction which renders a provision meaningless or

inoperative"' (citation omitted)). This argument is particularly inappropriate here. As noted, the

appropriation act expressly gave the Medicaid Director the authority to spend not simply federal

"funds appropriated" but also federal funds that became "available." R.C. 5160.10.

More broadly, Relators' view would enact a sea change in the way the General Assembly

operates-perhaps much to their colleagues' chagrin. These requests are quite routine. The

Controlling Board has long had a standard form for them. See Controlling Board Manual at 82-

87. The day the Controlling Board took the action here, it approved three others. See

Controlling Board, October 21, 2013, Agenda. 'I'hese requests are often large. The Controlling

Board, for instance, approved an increase of over $500 million for the Medicaid program for the

2010-2011 budget. See Dep't of Job and Family Services, Fund/Appropriation Request (Apr. 19,

2010) (attached as Ex. G). And it has recently approved requests topping $100 million for

various programs. See Dep't of Educ., Fund/Appropriation Request (Nov. 22, 2010) (attached as

Ex. H); Dep't of Educ., Fund/Appropriation Request (Sept. 27, 2010) (attached as Ex. I); Dep't

of Educ., Fund/Appropriation Request (Nov. 28, 2011) (attached as Ex. J). According to

Relators, each of these approvals would require an amended act.
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Fifth, and finally, Relators argue that the Court's line-item veto decision in State ex rel.

Brown v. Ferguson, 32 Ohio St. 2d 245 (1972), supports their claim that the Governor may not

"line-item veto his or her way to Medicaid expansion authority" and that the Controlling Board

must adhere to the voided R.C. 5163.04. Relators Br. 23-24 & n.66. To the extent this Court's

line-item veto analysis in Brown bears any relevance on R.C. 127.17, however, it only shows that

the Controlling Board is bound by the veto. There, the General Assembly passed a provision that

allowed the Secretary of State to retain outside counsel for redistricting disputes. See 32

Ohio St. 2d at 246-47; see 134 Ohio Laws, Supp., 281, 438. The Governor vetoed that item

because R.C. 109.02 authorizes only the Attorney General to represent state officials. Brown, 32

Ohio St. 2d at 247. The Secretary of State hired outside counsel over the Attorney General's

objection, and brought a mandamus action to compel payment to the counsel. Id. at 247-48. He

argued that the Governor's veto was invalid because the Governor did not disapprove a "distinct"

item. Id. at 252. The Court disagreed, even though, unlike here, the vetoed provision expressly

indicated it should not constitute a distinct item. Id. Notably for present purposes, if Relators'

interpretation of R.C. 127.17 were correct, the Secretary's legal challenge was beside the point.

He simply should have requested the funds from the Controlling Board, which, under Relators'

view of R.C. 127.17, had a duty to ignore the Governor's veto and pay the funds. In short,

Brown reaffirms traditional understanding-that the Controlling Board, like every other state

agency, must adhere to the legally operative appropriation act signed into law by the Governor.

B. Relators have an adequate remedy in the ordinary course of law.

As the foregoing shows, Relators fall well short of establishing a clear legal duty on

Respondents' part. This alone illustrates that their request for mandamus fails. Yet Relators'

requested mandamus relief is also improper because they have an adequate remedy at law. This

Court has consistently held that "`[n]either prohibition nor mandamus will issue if [relators have]
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an adequate remedy in the ordinary course of law."' State ex rel. Denton v. Bedinghaus, 98 Ohio

St. 3d 298, 2003-Ohio-861 ¶ 27, quoting State ex rel. Hummel v. Sadler, 96 Ohio St. 3d 84,

2002-Ohio-3605 121. And relators have such remedies if they could seek declaratory and

injunctive relief in a trial court. See Satow, 2003-Ohio-2074 ¶ 22; U.A. W., 2006-Ohio-1327

¶ 55; State ex rel. Harrison v. Perry, 113 Ohio St. 641, 648-49 (1925).

Here, as noted, Relators' Complaint alleges that the Controlling Board's order approving

the Medicaid Director's request was invalid and, as such, the Department of Medicaid should be

prevented from relying on these funds. Compl. ¶¶ 88-90. This relief could be granted by filing

for a declaratory judgment and an injunction in common pleas court. See R.C. 2721.09. Further,

the Ohio Rules of Civil Procedure empower Relators to seek orders immediately enjoining

conduct. Ohio R. Civ. P. 65. Thus, a declaratory judgment action coupled with a pr.ohibitory

injunction preventing the expenditure of these federal funds would satisfy Relators' aims.

Relators' contrary arguments are mistaken. They initially note that they cannot appeal

the Controlling Board's decision. Relators' Br. 28. But the absence of an appeal does not equate

to the absence of an adequate remedy. A "showing that there is an absence of a plain and

adequate remedy at law includes both legal and equitable remedies." State ex rel. Kay v. City of

Cleveland, 27 Ohio St.2d 37, 39 ( 1971) (emphasis added). And the question is whether Relators

have one adequate remedy, not several different ones. See, e.g., State ex rel. Viox v. Lancaster,

46 Ohio St. 3d 144, 144-45 ( 1989). They do.

Relators next contend that they lack an adequate remedy because relief in a trial court

would be "insufficiently speedy." Relators' Br. 28-33, citing State ex rel. Zupancic v. Limbach,

58 Ohio St. 3d 130, 134 (1991); State ex rel. Fenske v. McGovern, 11 Ohio St. 3d 129 ( 1984);

State ex rel. Dollison v. Reddy, 55 Ohio St. 2d 59 ( 1978); State ex rel. Merydith Constr. Co. v.
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Dean, 95 Ohio St. 108 (1916). But the need for an expedient decision does not render an action

for injunctive relief inadequate; nor does it relieve a relator of mandamus's requirements. The

cases Relators cite do not prove otherwise. In all of them, the Court found mandamus proper

only after finding that the relator lacked an adequate remedy that would provide complete relief,

not because other remedies were insufficiently speedy. See Zupancic, 58 Ohio St. 3d at 134

("the alternative remedy would not be as complete as a writ of mandamus"); Dollison, 55 Ohio

St. 2d 59 (the existence of a declaratory-judgment action does not make mandamus improper if

relator "otherwise makes a proper showing"); Merydith, 95 Ohio St. at 122 ("no other remedy

has or can be suggested that will be plain, complete, and adequate"). Indeed, Zupancic

emphasized that "the mere assertion by a relator that [an alternate remedy] is lengthy and the

accelerated nature of mandamus is preferred. does not entitle the relator to such an extraordinary

writ." 58 Ohio St. 3d at 134. Relators have thus not established the lack of an adequate remedy.

Respondents' Proposition of Lavvr No. III:

Relators' request for a writ of prohibition fails for all of the same reasons, as well as
because they have waived that type of reliefand do not challenge quasi-judicial action.

Relators' Complaint purports to request a writ of prohibition in addition to a writ of

mandamus. See, e.g., Compl. at 1, 13, 22. But because they "did not include an argument about

[a writ of prohibition] in [their] merit brief," Relators have waived that type of relief.

Brecksville, 2012-Ohio-4530 ¶ 16 n.2. Wisely so. To be entitled to that writ, Relators must

prove (1) that Respondents will shortly exercise judicial or quasi-judicial power; (2) that this

exercise is legally unauthorized; and (3) that Relators lack an adequate remedy at law. State ex

rel. Potts v. Comm'n on Continuing Legal Educ., 93 Ohio St. 3d452, 455 (2001). Relators could

not meet the last two prongs because, as discussed, the Controlling Board's action was legally

authorized and Relators have an adequate remedy at law. For good measure, Respondents also
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note that their request would fail because Respondents are not "about to exercise judicial or

quasi-judicial power." Potts, 93 Ohio St. 3d at 455 (emphases added).

As this language shows, the writ typically applies prospectively to "prevent unauthorized

action on the part of a judicial or quasi-judicial tribunal" rather than retroactively "to prevent the

carrying into execution of orders once made." State ex rel. Hobart Mfg. Co. v. Blake, 150 Ohio

St. 14, 16 (1948); State ex rel. LTV Steel Co. v. Gwin, 64 Ohio St. 3d 245, 248 (1992). And it

applies only to actions of a judicial or "quasi-judicial" nature. Quasi-judicial power is "the

power to hear and determine controversies between the public and individuals that require a

hearing resembling a judicial trial." State ex rel. Miller v. Warren Cnty. Bd of Elections, 130

Ohio St. 3d 24, 2011-Ohio-4623 ¶ 12 (internal quotation marks omitted). If no law requires this

type of hearing, the conduct cannot be treated as quasi-judicial. See State ex rel. Varnau v.

Wenninger, 128 Ohio St. 3d 361, 2011-Ohio-759 ¶ 12; see also, e.g., State ex rel. Janosek v.

Cuyahoga Support Enforcement Agency, 123 Ohio St. 3d 126, 2009-Ohio-4692 ¶ 1(issuing

notice to withhold income); State ex rel. McGrath v. Ohio Adult Parole Auth., 100 Ohio St. 3d

72, 2003-Ohio-5062 ¶ 7(imposing post-release control); State ex rel. Wright v. Ohio Bur. of

Motor Vehicles, 87 Ohio St. 3d 184, 186 (1999) (suspending driver's license); State ex rel.

Hensley v. Nowak, 52 Ohio St. 3d 98, 99 (1990) (conducting administrative search).

These principles apply here. The Controlling Board and the Department of Medicaid do

not exercise "judicial" power. Thus, Relators must establish that the challenged actions were

"quasi-judicial." As for the Controlling Board, Relators have failed to show that it is "`about to

exercise"' any power, let alone quasi-judicial power. Hensley, 52 Ohio St. 3d at 99 (citation

omitted). Instead, Relators challenge Controlling Board actions that already occurred-namely,

its approval of the Medicaid Director's request. See Compl. ¶ 61. The Board, moreover, did not
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undertake anything resembling a judicial trial when issuing the challenged order. See Miller,

2011-Ohio-4623 ¶ 12. Nor did any statute require it to do so. See id. Thus, its actions were not

"quasi-judicial in nature." Meshel, 66 Ohio St. 2d at 381. As for the Department of Medicaid,

Relators seek to require it to engage in rulemaking without reference to the Controlling Board's

order. See Compl. at 18, 22. But "rule-making by administrative officials is not a quasi-judicial

function." Zangerle v. Evatt, 139 Ohio St. 563, 566 (1942); Ohio Edison Co. v. Pub. Utils.

Comm'n of Ohio, 63 Ohio St. 3d 555, 566 (1992). Further, the Department is not statutorily

bound to conduct rulemaking in a manner resembling trials. R.C. 5163.02; R.C. 111.15.

CONCLUSION

For these reasons, the Court should deny Relators' requested relief and dismiss this suit.
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Medicaid Eligibility

011O Conttol Namber 0938-I148

42 CPR 435.119

The aiate covers the Adult Cimnp as described at 42 CFR 435.119.
Oi Yes O No

® AdWt Group - Non-pregoaat individuals age 19 tiuough 64, not olhacwiee mandatorily eligible, with inoome at or below 133% PPL.

m'Itm slats setcesla thet It oparatee th& eligibility gmup In accsordancx with the following provisioas:

Individuals 4uaHfying wWer this eligibility group must meet tbe followiog cftlc:

® Hsve attained age 19 but not aee 65.

©Are notPl'^

Are not ouitled to or emol[ed for Part A or B M4diaans bsme6io.

Are not ofierwise eligible for and emolled ibr mrmdetory covmage under dw stste plan in aocmdance
wi9i 42 CFR 43S, subpart B.

Note: In 209(b) states, individualc rqaeift 3SI or deemed to be receiving SSI who do not qnalify for mandatory
1Viedicaid eligibility due to more ratriative re"u+emeMs may qual* 8or thie eligibility group if otherwiee eligible.

® Have hoaeahold income at or below 133% FPL.

® MAOI-beaed income mediodologiee am nsed in calculating hoosehold incoma Pleaee refer ea neoesmy to 810 MAC3I Basa
Income MeWodologim campleted by the state.

Thm is ao reaonroe teet for this eligibilitar Ip+oup.

Param or oder oaretaicar relatives Hviog with a child under tha age qnclSed below are not oovemd wiees the abild is
receIving beneSb under Medimid, CHIP or trough the Exchengo, or o8mrwise eneoUai In minimnm eseential aaverage, ss
de8ned In 42 CFR 435.4.

OUndar age 19, or

OO A>dgber age of ahildrao, if any, oover+ed under 42 CFR435.222 oa lutamh 23. 2010:

OUnder ap 20

pUnder age 21

qi Prasumptive Bllgiblljty

The state oovers indtviduale umlw tids group when determided prosmoptively eligible by a qualifiod entity. The stace assures
it also oovere individoala ander the PreBoeot Womeu (42 CFR 435.116) and/or Infeots eod (hildron under Age 19 (42 CFR
435.118) eligilality gmap when deteamdned prestffipdvely eligible.
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OH.0340.R00.00 - Jan 01, 2014

Medicaid State Plan Eligibfli}4'̂}° S mary Page (CMS 179}
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( OH-13-0018

Prop Effective Date
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Federal Budget Impact
Federal FiscalYear Amount

.FIrst Yeer 2014 $1048700000.00
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® Gwwnor's office reported no comment
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1 ^
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Department of Health & Human Services
Centers for Medicare & Medicaid Services
233 North Michigan Avenue, Suite 600
Chicago, Illinois 60601-5519 $ ' CENTERS FOR MEDIGRE dMEDIGID SER4ICES

October 10, 2013

John McCarthy, Director
Ohio Department of Medicaid
P.O. Box 182709
50 West Town Street, Suite 400
Columbus, Ohio 43218

RE: TN OH-13-0018

Dear Mr. McCarthy:

Enclosed for your records is an approved copy of the following State Plan Amendment:

Transmittal # OH-13-0018 MAGI-Based Eligibility Group-Medicaid coverage for individuals
with incomes below 133% of the FPL, effective January 1, 2014.

Please contact Christine Davidson, of my staff, at (312) 886-3642 or christine.davidson@cms.hhs.gov
if you have any questions.

Sincerely,

Verlon Johns*
Associate Regi nal Administrator
Division of Medicaid and Children's Health Operations

Enclosure

cc: Debbie Saxe, ODJFS
Lynne Lyon, ODJFS
Andy Jones, ODJFS
Becky Jackson, ODJFS

EXNIBIT B
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The Control ling Board*
PREPARED BY.' MEGAN CUil9lqsKEY, LSC STAFF A7TORNEY

REVIEWED BY.' RALPH D. CLARK, LSC DIVISION CHIEF

Origin

The Controlling Board is the principal instrument by which the General
Assembly exercises a measure of continuing control over the enacted budget.
The Board was first created in a general appropriations act in 1915. That act
differed from earlier appropriations acts in that it contained numerous detailed
appropriation line items rather than "lump sum" items.' But if appropriations
were to be more detailed, a means of making adjustments in them when the
General Assembly was not in session seemed to be needed. Therefore, an
unnamed board was created to authorize the expenditure of appropriated
money "otherwise than in accordance with the detailed classifications" of the
appropriations act "but within the same category of purposes for which the
appropriation" was made.2

The Board was reestablished, and named the Controlling Board, in the
General Appropriations Act of 1917,3 and every two years afterward until
1975. During this period, the Board shared budget adjustment responsibilities
with the Emergency Board, which had come into existence in 1892.4 The
Emergency Board was permitted to authorize more money to be spent to take
care of a deficiency or an emergency requiring the expenditure of money
not specifically provided for by law.s In 1975, the Controlling Board was
established as a permanent agency and assigned most of the fiscal duties of
the Emergency Board.6 The Emergency Board was abolished in 1989? At that
time, its only remaining function was to approve or disapprove requests for
state officers and employees to travel outside the state at state expense.

Membership

The Controlling Board consists of seven members, all but one of them
from the legislative branch: (1) the Director of Budget and Management or
an employee of the Office of Budget and Management (OBM) designated
by the Director, (2) the chairpersons or vice-chairpersons of the House and
Senate Finance committees, (3) one member of the majority party and one

After an
appropriations
bill is enacted, the
Controlling Board
exercises a measure
of oversight in its
implementation.

The Controlling
Board was created
in 1915. For many
years, it shared
budget adjustment
responsibilities
with the Emergency
Board. In 1975, the
Controlling Board
assumed many of
the Emergency
Board's duties. The
Emergency Board
was abolished in
1989.

* This Members Only brief is an update of an earlier brief on this subject dated
November 21, 2008 (Volume 127 Issue 19). EXHIBIT C
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member of the minority party of the
House appointed by the Speaker, and
(4) one member of the majority party
and one member of the minority party
of the Senate appointed by the Senate
President.8

The Controlling Board
consists of seven

(. members, six of whom
are members of the
General Assembly. A
representative of the

^ Governor serves as
Board President.

The dominance of the
Controlling Board
by the legislature
helps to ensure that
legislative intent can be
implemented

The Attorney General and the
Auditor of State were removed from
the Board in 1969,9 presumably
because they had "no great stake in
either policy making or execution."
Four legislators, in addition to the
Finance Committee chairpersons
or vice-chairpersons, also were
added in 1969, which helped ensure
that agency spending would reflect
legislative intent, recognized the
impact of the Board's decisions on
future fiscal and program policy,
and extended representation to the
minority party in each house of the
General Assembly.'o

The Speaker of the House may
serve or designate a House member
to serve in a House Board member's
absence, and the Senate President
may serve or designate a Senate
member to serve in a Senate Board
member's absence. When engaged in
their duties as members of the Board,
the legislative members are paid a
per diem of $150, -plus necessary
traveling expenses."

President and Secretary

In practice, the Director of Budget
and Management designates an
individual to serve as President of
the Controlling Board. Traditionally,
that individual has served as a deputy
director of OBM.12

The President is directed to
prepare the "proposed agenda"
for Board meetings and, at least
seven days before each meeting, to
distribute the agenda and supporting
documentation to the members of the
Board and the Legislative Service
Commission (LSC).13 Nevertheless,
as the Ohio Supreme Court noted in
1981, the General Assembly indicated,
in the statute setting forth the notice
requirement, an "awareness through
the use of the phrase `proposed
agenda' that in some circumstances
notice is not practical. Clearly a
proposed agenda can be altered.
Thus the board is allowed, where an
exigency exists, to make a decision
without providing such notice."'a

"Practically speaking," the
Controlling Board Manual states,
"as a representative of the executive
branch, the President acts in the interest
of the administration by determining
which requests are to be presented to
the Board for consideration and by
working with agencies to help ensure
the approval of agency requests."15
Yet it is possible for the legislative
members of the Board to consider an
item in opposition to the President. If
the Senate, House, Supreme Court,
Governor, Lieutenant Governor,
Secretary of State, Auditor of State,
Treasurer of State, or Attorney General
submits a request to the President that
an item be added to the agenda, a
majority of the Board has the power,
if the item is not currently before the
Board, to require that it be added for
a specified future meeting.16
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Also, after items on the regular
agenda have been disposed of, "the
Controlling Board may agree to
consider additional items."" Usually
these "add-ons" are items that were
requested too late to be placed on
the announced agenda but which the
President has determined are of an
emergency nature or otherwise urgent
to consider.

Finally, the Board may choose to
adopt rules authorizing the President
"to act on its behalf in exigent
circumstances affecting the public
health, safety, orwelfare.°'18In adopting
these and any other rules, the Board is
exempt from having to adhere to the
rule-making requirements that apply
to most other agencies. Accordingly,
Board rules are not subject to review
by the Joint Committee on Agency
Rule Review.19

The Secretary of the Board is
designated by the Director of Budget
and Management from among OBM's
employees. The Secretary is charged
with assisting the President, making
and keeping a record of each request
received by the Board and its action
on the request, and certifying a
copy of the record of each action
to each member of the Board and
the Director.20 By Board rule, the
Secretary is also charged with keeping
the minutes of each regular or special
meeting or executive session and with
giving notice of special meetings to
any person, including representatives
of the news media, who requests it. In
addition, the Secretary must maintain
a list of persons who have requested

in writing to be notified of meetings
at which subjects that they designate
will be discussed.21

Meetings

The Controlling Board is
empowered to adopt procedural rules
for the conduct of its business.22
Under this authority, the Board has
specified the information that must
appear in a request that comes before
it. There are five common types of
request, each requiring different forms
of documentation: capital, operating,
operating transfer, fund/appropriation,
and land acquisition.23

Ordinarily a request must be
submitted electronically to the Board,
via its e-Controlling Board web site,
by 9 a.m. on the 21st day prior to the
meeting. The first part of this period is
for "technical, substantive, and policy
review of the request by OBM."24
Exceptions to the 21-day requirement
must be arranged with the President.
The President has the option of placing
an item on the agenda, sending it
back for modification or further
information, or deferring the item
from the agenda. The agenda is then
made available on the web site seven
days before the hearing.25

The second part of the 21-day
period is for review by the legislative
members of the Board, their aides,
caucus staff, and LSC analysts.26
Analysts' comments, summaries,
and background information, as
well as analyst questions and agency
answers, concerning some requests

The President of the
Controlling Board
sets the agenda.

Normally, a request
for an item to be
placed on the agenda
must be received at
least 21 days prior to
the meeting.

The Controlling
Board can defer,
approve, reject, or
modify requests
submitted to the
Board.
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The primary statutory
provisions relating to the
Controlling Board are in
R.C. Chapter 127.

Normally, action by the
Board requires only a
simple majority vote.
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are compiled into a briefing document
that LSC distributes to the leadership
of the General Assembly, Controlling
Board members and their aides,
and caucus staff. The LSC briefing
document is added to the e-Controlling
Board web site on the day of the
hearing. As requested, LSC also
briefs individual Controlling Board
members and their aides prior to the
meeting and provides staff to assist
the Board in exercising its duties and
powers.27 That staff regularly attends
Board meetings.

The Board must meet at least
once each month,28 but usually meets
every other Monday at 1:30 p.m.
in the North Hearing Room of the
Senate Building. Typically, a meeting
lasts two to four hours and, in the
course of a year, over 2,000 items are
considered.29 Because of the advanced
distribution of agency requests, action
at a Board meeting can be quite
expeditious.

Only a small number of items are
rejected or modified, but that in itself
is not a good measure of the Board's
impact. Agencies generally want
their requests to avoid controversy
or rejection. The result is a measure
of self-screening by the agencies
and further screening by the Board
President.

Beginning in 1969, when the
Board's membership was expanded to
seven, a simple majority has usually
sufficed for any action. Exceptions
during the past few decades have
included requirements of no fewer

than five of the seven members or no
fewer than four of the six legislative
members.3o

Powers

The powers of the Controlling
Board are found throughout the
Revised Code and in the uncodified
law of a variety of acts, especially
appropriations acts. However, its
organization and principal powers are
set forth in R.C. Chapter 127.

The powers of the Controlling
Board can be grouped into four main
categories: (1) transferring money
from one fund, appropriation item,
or fiscal year to another, (2) releasing,
or approving the expenditure of,
appropriated funds, including waiving
competitive selection for purchases,
(3) approving miscellaneous requests,
and (4) authorizing expenditures of
excess or unanticipated revenue. The
Board may "approve, disapprove,
modify as to specific dollar amounts,
or defer requests."31

Transfers

UnderArticle II, Section 22 of the
Ohio Constitution, money cannot be
drawn from the state treasury except in
pursuance of a specific appropriation
made by law. However, money can be
moved from one fund or appropriation
to another, or from one fiscal year
to another, without being drawn
from the state treasury. The Director
of Budget and Management has
statutory authority to make transfers
in a number of situations, but the32
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most comprehensive authority to make the Board's exercise of this power does
transfers rests with the Controlling
Board. The Board is permitted, at
the request of any state agency or the
Director of Budget and Management,
to authorize any of the following:33

(1) Transfers of all or part of an
appropriation within but not between
state agencies, except such transfers
as the law authorizes the Director of
Budget and Management to make. For
example, upon the request of a state
agency, the Controlling Board may
authorize the transfer of the agency's
remaining Maintenance appropriation
to its Personal Services appropriation.
The Board may also delegate to the
Director of Budget and Management
the power to approve transfers among
items of appropriation within state
agencies, but no such transfer may
be made for the purpose of effecting
new or changed levels of program
service not authorized by the General
Assembly. The Attorney General
has stated that before the Board
may consent to a transfer of funds
from one item to another, it must be
satisfied that the amount is not needed

not constitute an improper delegation
of legislative authority, as long as
"there is some indication, implied or
express, of a legislative intent to allow
such action."35 This principle is stated
in R.C. 127.17: "The Controlling
Board shall take no action which does
not carry out the legislative intent
of the general assembly regarding
program goals and levels of support
of state agencies as expressed in the
prevailing appropriation acts of the
general assembly."

(3) Transfers of all or part of
an appropriation within or between
state agencies made necessary by
administrative reorganization or
by the abolition of an agency or
part of it. For example, in the 1996
legislation that provided for the Ohio
Athletic Commission to succeed
the State Boxing Commission, the
Director of Budget and Management
was required to determine the
unexpended balances in the Boxing
Commission's appropriation accounts
and to recommend to the Controlling
Board their transfer to the Athletic

for the purposes for which it was Commission's appropriation
appropriated.34

(2) Transfers of all or part of an
agency's appropriation from one
fiscal year to another. Such transfers
are frequently made near the end of
the first fiscal year of a biennium in
order that unused appropriations for
that fiscal year will not lapse but will
remain available to the agency during
the second fiscal year of the biennium.
The Supreme Court held in 1981 that

accounts.36 This power, the Supreme
Court had determined in 1941,
does not constitute a delegation of
legislative power.37

(4) Transfers of all or part of
cash balances in excess of needs to
the General Revenue Fund from any
other fund of the state, or to such other
fund of the state to which the money
would be credited if the fund with
the excess did not exist. However,

The Controlling
Board may not
transfer appropriated
funds between state
agencies or within an
agency if the purpose
is to implement a
new program not
authorized by the
General Assembly.
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there are numerous funds from which
the Board may not authorize such
transfers.38

The Controlling Board
may create, and transfer
money to, a new
appropriation item.

The Controlling Board
is frequently authorized
to transfer additional
funds under its control
to state agencies to pay
for increases in the cost
of state employee benefit
packages negotiated by
the state and employee
collective bargaining
units.

(5) Transfers of money included
in the Emergency Purposes
appropriation of the Controlling
Board. Any such money that is not
required to accomplish the purposes
designated in the original request
seeking the transfer must be returned
to the Board. Temporary transfers
may be made subject to conditions
specified by the Board at the time the
transfers are authorized.

(6) Temporary transfers of all
or part of an appropriation or other
money "into and between existing
funds, or new funds, as may be
established by law when needed for
capital outlays for which notes or
bonds will be issued."

In making these six kinds of
transfers, the Controlling Board may
not only make transfers to an existing
appropriation item but also create and
make transfers to a new appropriation
item.39

Transfers related to capital
appropriations

The Board also may authorize any
state agency that receives a capital
improvements appropriation to spend
the money for purposes other than
those set forth in an appropriations
act through (1) transfers among items
or (2) the creation of new items and
the authorization of transfers to them.
However, prior to such action, the
agency seeking the transfer must

notify by mail the General Assembly
members elected from the counties
affected, stating the time and place of
a hearing on the proposed transfers.
The Board is expressly prohibited
from authorizing an agency to use a
capital appropriation for operating
expenses unless the General Assembly
provides for it.40

Money appropriated to the Board

Like most other state agencies,
the Controlling Board receives
appropriations from the General
Assembly. Unlike most other
agencies, however, the Board is
not authorized to spend money;
instead, it is merely authorized or
directed to transfer the money to other
agencies to spend. The best known
of these appropriations is the one for
emergency purposes. In fiscal year
2012, for example, an appropriation
to the Controlling Board Emergency
Purposes Fund was designated to be
used by the Director of Budget and
Management for anticipated expenses
associated with agency closures.a'

Another appropriation to the Board
is one for "Employee Compensation
Adjustment" (appearing usually
when pay raises for state employees
are provided for in the same act).
Indeed, almost 73% of the General
Revenue Fund appropriations to the
Board for fiscal year 2001 were for
that one item. The main operating
appropriations act authorized the
Board to (1) transfer amounts from the
appropriation to the agencies affected
to assist in paying the GRF share of
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employee compensation increases

and (2) "increase appropriations for

any fund, as necessary for the various
state agencies, to assist in paying

the costs of increases in employee

compensation . . . ."42

On various occasions, all or
part of an appropriation. for another
state agency has been made to the
Controlling Board rather than to
the agency itself. For example, the
129th General Assembly made an
appropriation to the Controlling
Board for each fiscal year of the
biennium ending June 30, 2013, to be
transferred to the Secretary of State to
pay for public notices associated with
statewide ballot initiatives.43

Releases

Occasionally, an amount is
appropriated to a state agency along
with uncodified language stipulating
that it may not be spent until the
Controlling Board "releases" it or
"approves" its expenditure. For
example, in fiscal years 2012 and
2013, $25 million was appropriated
to the Department of Education for
grants and assistance to enable school
districts to remain financially solvent,
but the awards had to be approved by
the Controlling Board.44

More frequently, codified laws
make the spending of certain types of
appropriations subject to Controlling
Board approval. For example,
the Department of Education is
prohibited from distributing any
money appropriated for the School

Foundation Program (under which
state subsidies are paid to school
districts) without the approval of the
Controlling Board. Moreover, a school
district board of education that does
not conform to the requirements of law
may not participate in the distribution
except for good and sufficient reason
established to the satisfaction of the
State Board of Education and the
Controlling Board.as

The constitutionality of the Board's
power to release appropriations was
upheld by the Supreme Court in a 1950
case that tested the constitutionality of
the Ohio Turnpike Act:

In giving its approval and consent,
the controlling board is exercising
administrative and not legislative
power. In effect, instead of having
conferred the administrative power to
determine whether to expend available
moneys for the study of a turnpike
project on the Director of Highways
alone, the General Assembly has
conferred that administrative power
on the director and the controlling
board acting together.'

Waiving competitive selection

The principal statute that requires
Controlling Board approval for
noncompetitively selected purchasing
contracts is R.C. 127.16. It prohibits
a state agency from using money
that has been appropriated to it
directly to make purchases from
any particular supplier that, when
combined with the amount of all
disbursements to the supplier during
the fiscal year for purchases made
by the agency and the amount of

On occasion,
appropriations
to a state agency
are made to the
Controlling Board
for release to the
agency when certain
conditions are met.
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The Controlling Board
may waive competitive
bidding on expenditures
over a certain amount.

all outstanding encumbrances for
purchases made by the agency
from the supplier, would amount to
$50,000 or more, unless the purchase
is (1) made by competitive selection,
(2) approved by the Controlling
Board, or (3) exempted by statute
from Controlling Board approval.
The threshold for leases of real estate,
which the law treats separately from
purchases, is $75,000.

Purchases or leases made by
competitive selection, with Board
approval, or that are exempt from the
selection or approval requirements are
excluded when computing whether
these thresholds have been reached.
Leases of real estate are also to
be excluded when calculating the
$50,000 purchase threshold for all
other purchases.

An explanation may clarify the
prohibition. First, the term "state
agency" refers to "every organized
body, office, or agency established by
the laws of the state for the exercise of
any function of state government."47

Second, an appropriation made
"directly" to a state agency refers,
for example, to an appropriation
made to the Ohio Board of Regents
or to The Ohio State University. An
appropriation like the instructional
subsidy that is made to the Board of
Regents and, in turn, is distributed to
OSU and other institutions of higher
education by the Board of Regents is
not viewed as a direct appropriation
to those institutions.

Third, the word "purchase" means
not only to buy, but also to rent,
lease, lease-purchase, or otherwise
acquire supplies or services. The
prohibition does not cover building
construction and repairs, but does
cover professional design services 48
"Disbursements" and "encumbrances"
refer, respectively, to cash payments
and to amounts reserved from an
agency's appropriation to make
purchases or leases. Finally,
"competitive selection" refers to the
procedures that the Department of
Administrative Services is required
to follow in making purchases. Those
procedures include competitive sealed
bidding, competitive sealed proposals,
or reverse auction.

This power of the Controlling
Board to approve a purchase without
competitive selection may be
exercised, upon the request of either a
state agency or the Director of Budget
and Management, as R.C. 127.16
states, "after the controlling board
determines that an emergency or a
sufficient economic reason exists."
This standard for Board action formed
the basis of a 1963 appellate court
decision finding that the "action of the
State Controlling Board approving
a request to purchase, without
competitive bidding . . . is invalid
where there is no statement by such
board that an emergency existed, nor
any facts or reasons stated from which
it could be implied that an emergency
existed, and where on the evidence of
record no emergency was shown."49
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Any person who authorizes a
purchase in violation of R.C. 127.16
is liable to the state for any state
funds spent on the purchase, and
the Attorney General is required to
collect the amount from the person.
Such a recovery has been threatened
on a couple occasions but, apparently,
never carried out. This fact, as well as
the willingness of the Board to grant
retroactive approvals, has diminished
the deterrent effect of the sanction.so

There are numerous categories
of exemptions from the R.C. 127.16
prohibition, including, by way of
illustration: (1) various highway
construction and repair contracts
entered into by the Director of
Transportation, (2) entertainment
contracts for the Ohio State Fair,
provided certain procedures are
followed, (3) purchases made
with money for the Per Cent for
Arts Program, (4) any agency of
the legislative or judicial branch,
(5) purchases of fuel, or emergency
repairs, for motor vehicles, aircraft, or
watercraft when made in accordance
with rules of the Department of
Administrative Services, (6) purchases
of liquor for resale by the Division
of Liquor Control, (7) purchases
from other state agencies, including
state-assisted institutions of higher
education, and (8) purchases from
a qualified nonprofit agency for the
severely disabled.51

Approval ofpurchases

In addition to its authority to waive
competitive selection for certain state

agency purchases and leases, the
Controlling Board also may approve
a purchase, on the request of a state
agency or the Director of Budget and
Management, if the agency used one
of the following:

• Competitive sealed bidding;

• Competitive sealed proposals;

• Reverse auctions;

• Evaluation and selection for
professional design services;
or

• Agency released competitive
opportunity that demonstrates a
competitive process involving
a request for proposals,
qualifications, or information.

Any person who
authorizes a purchase
in violation of state
laws requiring
Controlling Board
approval for
noncompetitively
selected purchases
may be liable for any
funds spent.

The agency must submit with its
request a detailed explanation of the
competitive selection or evaluation
and selection process it used.

The Board, by majority vote,
may disapprove or defer a purchase
request, or may request that the
agency resubmit the request, if the
agency fails to demonstrate use of one
of the processes.

The law specifies that this approval
authority does not modify cumulative
purchasing thresholds ($50,000 per
supplier and $75,000 for leases) under
the Controlling Board competitive
selection law.52

Releasing capital appropriations

Controlling Board approval is
required for the release of any money
appropriated for (1) the purchase of
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Release of appropriated
funds by the Controlling
Board is critical
for certain capital
improvementprojects.

The Controlling
Board is authorized to
approve several types
of additional requests.
These include: the
approval ofprofessional
licensing boards to
charge fees exceeding
statutorily specified
amounts; the adoption
of certain administrative
rules; salary schedules of
certain physicians; and
similar miscellaneous
approvals.

real estate or (2) capital projects of
a"general" nature. Within 60 days
after the effective date of any act
that makes appropriations for capital
projects, the Director of Budget and
Management must determine and
list which appropriations are for
"general projects" and which are for
"specific projects," and must submit
to the Board a list of all the specific
projects. As the Board is authorized
to release money appropriated
for general projects, the Director
is authorized to release money
appropriated for specific projects.
However, the release of money for
any specific higher education project
that is to be funded from general
purpose appropriations from the
Higher Education Improvement Fund
or the Higher Education Improvement
Taxable Fund but is not on the list,
and the release of money for any
specific higher education project
that is on the list but will exceed
estimated expenditures by more than
10%, are subject to Controlling Board
approval.s3

Also, any request made to the
Director of Budget and Management
or the Board for release of capital
appropriations for contracts that
are to be awarded by the Department
of Administrative Services must
contain a contingency reserve
in an amount determined by the
Department. Funds that remain
in the reserve when the project is
completed may, with Controlling
Board approval, be released for other
capital facilities projects of the agency
or instrumentality.sa

Miscellaneous approvals

Not all laws requiring Controlling
Board approval involve the transfer
of money or the release or spending
of appropriated funds. The following
selection of other laws illustrates
the range of miscellaneous approval
power that has been granted to the
Board:

(1) A number of professional
licensing boards are empowered to
establish fees in excess of those set
forth in statute, although not by more
than 50%, if the Controlling Board
approves.ss

(2) The Director of Veterans
Services, subject to Controlling Board
approval, is required to adopt rules for
detennining the ability of a resident
of the Home to pay a portion of the
expenses of the resident's support.s6

(3) A state agency, with the
approval of the Controlling Board,
may establish a supplementary
compensation schedule for licensed
physicians employed by the agency
in positions requiring a licensed
physician.s'

(4) The Chancellor of the
Ohio Board of Regents, with the
periodic review and approval of the
Controlling Board, may enter into
reciprocal contracts with a contiguous
state under which each state agrees
to provide financial aid to the other
state's qualified students to attend its
approved post-secondary educational
institutions.58
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(5) If the Chief of the Division of
Wildlife determines that the various
wildlife licenses, permits, and stamps
yield insufficient revenue to support
proper wildlife management, the
Chief, with the approval of the
Controlling Board and the Wildlife
Council, may adopt rules to provide
for the issuance and governance of
management permits and to establish
fees for the permits that do not exceed
the fees established by law for hunting,
fishing, or trapping.s9

(6) The Director of Environmental
Protection is authorized to spend up to
$1.5 million from the Environmental
Education Fund in any fiscal year, but
must seek Controlling Board approval
to spend in excess of that amount.60

(7) The Ohio Board of Dietetics,
subject to Controlling Board approval,
may contract with a state agency or
nonprofit corporation as necessary to
carry out its powers and duties.61

(8) The main operating appro-
priations act for the biennium ending
June 30, 2013, limits undergraduate
tuition increases for "state-assisted
institutions of higher education,"
except as necessary to comply
with preexisting legal obligations
or unfunded mandates; however,
with the approval of the Controlling
Board, the Chancellor of the
Board of Regents may modify these
limitations in response to exceptional
circumstances.62

Authorizing expenditures of excess
or unanticipated revenue

Article II, Section 22 of the Ohio
Constitution states: "No money shall
be drawn from the treasury, except in
pursuance of a specific appropriation,
made by law; and no appropriation
shall be made for a longer period than
two years." This is the foundation on
which rests the General Assembly's
"power of the purse."

But what constitutes a "specific

appropriation"? The Supreme Court
has declared: "It is apparent that the

General Assembly may specify a
purpose for which an appropriation is
to be spent, and that an appropriation,
although not in itself specific as to the

amount but the purpose of which is
reasonably within that authorized by
the General Assembly, is a specific
appropriation under Section 22 of

Article II of the Constitution."63

Most appropriations, in fact,
authorize a specific amount of money.
Sometimes, however, the General
Assembly authorizes spending for a
specific purpose, but not for a specific
amount. An illustration appears in
the appropriations for the Judiciary/
Supreme Court for the biennium
ending June 30, 2013:

Continuing Judicial Education
The Continuing Judicial Education

Fund (Fund 6720) shall consist
of fees paid by judges and court
personnel for attending continuing

Appropriations by the
General Assembly
need not be for
specific amounts if
the specific purpose
is identified.
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education courses and other gifts
and grants received for the purpose
of continuing judicial education. The
foregoing appropriation item 005601,
Continuing Judicial Education, shall
be used to pay expenses for continuing
education courses for judges and
court personnel. If it is determined
by the Administrative Director of
the Supreme Court that additional
appropriations are necessary, the
amounts are hereby appropriated.64

Although delegated
broad powers, the
Controlling Board may
not take any action
that does not carry out
legislative intent.

Another illustration, which
appears in the same appropriations
act, concerns any appropriation that
is insufficient to pay a final judgment
rendered against the state by a court,
or the settlement of a claim approved
by a court, in an action arising out
of a construction contract where the
costs are payable from a state capital
projects appropriation. In that case, the
Director of Budget and Management
may apply to the Controlling Board
to (1) make payment out of its
Emergency Purposes appropriation or
another appropriation for emergencies
or contingencies or (2) increase or
create an appropriation out of the
unencumbered money credited to
the capital projects fund from which
the initial state appropriation was
made. The amount of the increase
or new appropriation is, the act
states, "hereby appropriated from the
applicable capital projects fund and
made available for the payment of the
judgment or settlement."6s

As a matter of permanent law,
R.C. 131.35 provides:

(1) If federal receipts into any
fund of the state from which transfers

of cash balances in excess of needs
may be made under R.C. 127.14
are greater than the amount appro-
priated by the General Assembly for
a specific purpose, the Controlling
Board may authorize the expenditure
of the excess federal money.

(2) If the nonfederal receipts of
any such fund, or of the Waterways
Safety Fund or the Wildlife Fund, are
greater than the amount appropriated
from it, the Board may increase
the appropriation; however, the
Board may not authorize more than
10% of additional spending from
the Occupational Licensing and
Regulatory Fund except to cover
costs related to the examination or
reexamination of applicants for a
license, certificate, permit, card, etc.

(3) The Board may create
additional funds to receive federal or
nonfederal revenue not anticipated in
an appropriations act for the biennium
and may authorize the expenditure of
such additional funds during the rest
of the biennium in which the funds
are created.

At first glance, these three
provisions seem to be contrary to the
prohibition against drawing money
from the state treasury without a
specific appropriation "made by law."
However, the General Assembly
that enacted R.C. 131.35 in 1977
endeavored to reconcile the new
statute with the Constitution by
including the following section in
the main operating appropriations act
for 1977-1979:
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Section 32. Any moneys which the
Controlling Board approves for
expenditure pursuant to the provisions
of Section 131.35 of the Revised
Code as enacted in Am. Sub. S.B.
221 of the 112th General Assembly
are hereby appropriated for the period
ending June 30, 1979.66

Controlling Board authorization
to expend money under R.C. 131.35
must accord not only with Article II,
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Section 22 of the Constitution, but
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Section I-Introduction

The purpose of this manual is to help agencies understand the role of the Controlling
Board, as well as to explain the types of requests considered by the Board. In addition, it
attempts to illustrate the proper and most successful ways to prepare requests for the
Board's consideration. This manual is written primarily for state agencies and employees
who interact with the Board. It is useful, however, to anyone who has a desire to better
understand the Board's work, practices and procedures.

The manual is divided into five primary sections. The sections present the following
information:

1. Introduction-This section provides background information on the Board and,
in many respects, serves as an executive summary on the Board and its
authority.

II. Do I Need to Come to the Controlling Board?-This section reviews the
state's procurement procedures generally and the way in which the Controlling
Board fits into these procedures.

Ill. Preparing a Controlling Board Request-This section describes in detail the
types of requests presented to the Board for consideration. The various
components of the most common requests (narrative, criteria, attachments, etc.)
are discussed. Instructions for preparing requests, checklists, and samples of
requests are included in this section.

IV. Timelines-This section discusses in general terms the Controlling Board
"production" cycle and the time involved in each step of the process.

V. At the Meeting-This section discusses the specifics of the Controlling Board
meeting, including the agenda, the order of business, and protocol.

In addition to these five key sections, a variety of appendices and miscellaneous
information are also provided.

Controlling Board Overview
This section provides a general overview of the Board, its history, composition, authority
and powers. It cross-references more detailed explanations contained in other parts of
this manual. The following topics are discussed in this section:

• Why a Controlling Board?
• History of the Controlling Board
• Controlling Board Authority and its Context
• Who is the Controlling Board?
• Who is the President?
• Who is the Secretary?
• When does the Board Meet and What Happens?
• Who is Involved in the Work of the Board?
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Why a Controlling Board?
Imagine bringing the entire legislature together each time some minor adjustment
needed to be made to a budget plan. Given that the Constitution invests in the
legislature the power to make appropriations, acts of the legislature are required before
dollars can be spent. While appropriations acts can attempt to prescribe the activities of
state government, there inevitably arise circumstances that merit budget modifications.
The need for the executive branch to be able to propose and obtain adjustments to
appropriations is legitimate and often necessary. Many of these modifications are likely
to be relatively minor-but if some change to the act is required, then the legislature
must convene.

The Controlling Board is a mechanism for handling certain limited day-to-day
adjustments needed in the state budget. Additionally, recognizing that from time to time
standard competitive bidding requirements cannot be followed, a mechanism to waive
such requirements is desirable as well. Trying to accommodate such circumstances
acknowledges the practical realities of running a government the size of Ohio's and the
need to allow for flexibility when such flexibility makes sense. When originally created,
the Board was not dominated by legislative members. Therefore, it appears that what
was desired was consensus among the various elected stakeholders. When the
composition of the Board was changed in 1969, it emerged as a venue for greater
legislative oversight of executive action in addition to an arena for building consensus.

History of the Controlling Board

Membership
The Controlling Board was first created in the General Appropriations Act of 1917. Until
1969, the Board consisted of the governor, the attorney general, the auditor and the
chairpersons of the Ohio House and Senate Finance Committees. Its original
composition, involving three statewide elected officials from the executive branch as well
as a representative of each legislative chamber, dispersed the authority and required
consensus to make decisions on matters over which the Board had authority (primarily
minor budget changes and waivers of competitive selection). In fact, four votes (a
supermajority) were required to approve appropriations transfers.

In 1969, the composition of the Board was altered almost to its present form with seven
members. The governor was referenced as the chairman, although the law allowed the
Director of Finance or an employee of the Department of Finance appointed by the
governor to preside over the Board. The Department of Finance was the predecessor to
the current Office of Budget and Management. In addition, the two finance committee
chairpersons as well as one majority and one minority member from each legislative
chamber appointed by the leader of each chamber made up the membership of the
Board. In 1975, the 111th General Assembly established the Board in statute. It was at
this time that the Director of Finance or his or her designee was specified as President of
the Board.

Authority/Duties
In 1917, the primary duties of the Board were similar to the current duties- transferring
appropriation authoritjr between line items within an agency and granting waivers of
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competitive selection. (In those days, appropriations were more detailed than they are
today.) Appropriations transfers required a supermajority of five members to be
approved. Waivers required only a simple majority of the Board.

Over its history, the Board has been viewed as a way to exercise legislative oversight of
executive actions. Thus the powers of the Board have been expanded into areas beyond
those contained in the Board's original authorization. Recent history demonstrates that
the Board's authority often is expanded as a reaction to the legislature's perceptions of
inappropriate behavior on the part of the executive branch. The last significant
expansion of Controlling Board authority was made to include all leases above a certain
threshold dollar value made by state government.

Controlling Board Authority and its Context

Generally, the powers and duties of the Board are enumerated in Chapter 127 of the
Revised Code. However, other references to the Board are made in various places in
both codified and uncodified law. This section does not provide a complete listing of all
the powers and authorities of the Controlling Board but rather focuses on the major
responsibilities of the Board. Other sections of this manual provide more detail regarding
the circumstances requi(ng Controlling Board review. Section 127.12 of the Revised
Code creates the Board and Section 127.17 requires that it take no action, which does
not carry out the legislative intent of the General Assembly regarding program goals and
levels of support of state agencies as expressed in the prevailing appropriation acts of
the General Assembly. However, within this broad principle, the Board considers from
2,000 to 2,500 requests each fiscal year. The Controlling Board operates in three key
arenas of state government:

1) fiscal and budgetary,
2) purchasing and,
3) legislative oversight.

In order to understand how the Controlling Board operates within these arenas, some
general discussion of each is required.

Controlling Board Actions Related to State Finances and the Budget Arena
From an operational perspective, a budget is a plan for spending available state
revenues. In addition to being a blueprint for spending, it is also a statement of policy
priorities and intents. While the Governor makes recommendations regarding the
budget, the Ohio Constitution gives the power of actually making appropriations to the
General Assembly. A discussion of how the Controlling Board relates to the two types of
budgets-operating and capital-follows:

The Operating Budget
The operating budget is typically enacted at the end of June in odd-numbered years
after an executive preparation and legislative approval process that lasts about a year.
The Office of Budget and Management works with requests submitted by state agencies
and direction from the Governor's office to develop the executive budget proposal, which
is submitted to the General Assembly for consideration. The Governor's proposal is
drafted into a bill format and is introduced into the legislative process. The legislature
reviews the Governor's recommendations and makes changes to the budget. The House
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and the Senate each make changes according to their own priorities. Differences
between the proposals of the two chambers are resolved in a conference committee.
The final version of the budget that is passed by both houses is then submitted to the
Governor for signature. The Governor may veto items in the budget bill.

Ohio budgets biennially-that is to say, each budget covers a two-year period. A budget
act contains two columns of numbers, one for the first year of the biennium and one for
the second year. Appropriations (i.e., authorization to spend money) are made to
agencies through appropriation line items (ALls) and from a variety of funds.

In enacting the statutes that authorize the Board's powers, the General Assembly
delegates to the Board the power to make relatively minor adjustments to the enacted
operating budget. The Board's actions are restricted by the confines of the budget as
approved by the General Assembly. Board actions that affect the operating budget
include:

• Transferring operating appropriations between line items within the same
agency and fund;

• Transferring operating appropriations between fiscal years within the
same line item;

• For certain funds, increasing appropriation authority based on available
fund balances;

• Providing additional resources to an agency in emergency situations
through the Board's Emergency Purposes appropriation;

• In certain instances provided in law, approving transfers of cash between
funds; and

• Creating new funds and establishing appropriation authority in new line
items.

Ohio's Constitution prohibits the General Assembly from making appropriations that last
more than two years. Also, state agencies are prohibited from obligating appropriations
beyond the fiscal biennium. Accordingly, every appropriation expires at the end of the
biennium. Controlling Board action is also confined by the two-year (biennial) limitation.

The Capital Budget
The capital budget is typically enacted in even-numbered years. While capital
appropriations are also made for a two-year biennium, the appropriations are made by
fund by line item and in one amount effective for the entire two-year period. Unobligated
balances from previous capital appropriations acts are generally re-appropriated in a
separate act of the General Assembly.

Controlling Board actions facilitate some of the same types of adjustments to capital
budgets as are available for operating budget. Additionally, the Controlling Board must
release funds for capital construction. Controlling Board actions for capital budgets
include:

• Transferring capital appropriations (or reappropriations) between line
items within the same fund;

• Releasing capital appropriations for construction-related projects (and in
some cases for the acquisition of real estate); and
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• Waiving competitive selection or Releasing Competitive Opportunity for
architects' and engineers' contracts for amounts in excess of certain
thresholds.

Unlike operating appropriations, the release of capital funds has no expiration. Once
capital dollars are released, they remain released, even when reappropriated.

Controlling Board Actions in the Purchasing Arena-Waiver of
Competitive Selection

State Procurement Processes
The general principle at work in the state's purchasing arena is that, except for relatively
small purchases of goods and services and other specific types of purchases that are
statutorily exempted, purchases made by the agencies of state government should be
procured using the competitive selection provisions of state law through the Department
of Administrative Services (Revised Code Chapter 125). However, it is acknowledged
that this may not always be advantageous, so the Controlling Board is authorized to
waive these statutory competitive selection requirements. The law allows agencies to
procure goods and services without using the statutorily prescribed competitive selection
process through DAS up to a certain cumulative dollar limit per vendor. Beyond that limit,
the agency must seek the approval of the Controlling Board. The use of other
competitive processes is generally preferred, and in all cases agencies are encouraged
to get the best quality for the best price. Limiting fiscal and contractual activity to the
biennium can create operational difficulties. Often contracts contain provisions that allow
for renewals in subsequent biennia. Such renewals still require Controlling Board
waivers of statutorily prescribed competitive selection through DAS.

Other Leeislative Oversight
All the areas discussed above include elements of legislative oversight of actions of the
executive branch. In addition to those areas, the Controlling Board exercises legislative
oversight in a variety of areas. The following is a partial list of the major types of
oversight exercised by the Board:

• Approval of land purchases by institutions of higher education;
• Transfers of appropriations to accommodate a reorganization of government or

the abolition of a state agency;
• Approval of certain grants and loans made by the Department of Development;
• Approval of operating loans sought by school districts;
• Approval of fee increases requested by certain regulatory boards and

commissions; and
• Approval of certain subsidy distributions.

Who is the Controlling Board?

Section 127.12 of the Revised Code establishes the Controlling Board as a body
consisting of seven members: the Director of the Office of Budget and"Management or
an employee of the Office of Budget and Management designated by the Director, the
Chairpersons or Vice-Chairpersons of the Senate and House Finance committees (as
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determined by the Speaker of the House and the Senate President), a majority member
appointed from both the Senate and the House, and a minority member appointed from
both the Senate and the House.

Who is the President?

Section 127.13 of the Revised Code provides that the Director of the Office of Budget
and Management or a designee of the director shall serve as President of the Controlling
Board. Traditionally, the designee has served as a deputy director of the Office of
Budget and Management. The President chairs the Board meetings. Practically
speaking, as a representative of the executive branch, the President acts in the interest
of the administration by determining which requests are to be presented to the Board for
consideration and by working with agencies to help ensure the approval of agency
requests. The President is required to publish the agenda and provide all supporting
documentation relative to matters before the Board to its members and the Legislative
Service Commission at least seven days prior to the meeting. The Board may adopt
rules to authorize the President to act on its behalf in exigent circumstances affecting the
public health, safety or welfare.

Who is the Secretary?

Section 127.13 of the Revised Code also establishes an employee of the Office of
Budget and Management as Secretary of the Board. This person has the duties of
assisting the President, keeping records of each request and the Board's disposition of
that request, and certifying to each Board member and the Director of OBM the record of
the Board's actions. The Secretary works with the President and other OBM staff to
coordinate the review of all requests, including technical review. The Secretary also
works with the Office of Procurement Services in DAS to ensure that agencies
submitting requests have followed necessary procurement procedures and with the
State Accounting section of OBM to facilitate the encumbering process related to items
approved by the Board. Any questions or issues involving forms, Controlling Board
procedures, scheduling a request, revising requests, or obtaining copies of requests or
agendas should be first directed to the Secretary.

When Does the Board Meet and What Happens?

The Board is required by Section 127.13 of the Revised Code to meet at least once a
month, and generally, meetings are held every other Monday throughout the year. The
schedule of meeting dates is published each October for the next calendar year and is
available on the e-Controlling Board web site. The President may schedule emergency
meetings to address issues needing immediate attention. Since the Controlling Board
calendar may deviate from time to time due to state holidays, it is essential to consult the
published Controlling Board schedule to determine the exact date of its meetings.

Typically, regularly scheduled Controlling Board meetings are held in the North Hearing
Room of the Statehouse Senate Office Building and begin at 1:30 p.m. The Board is
authorized by statute to adopt procedural rules for the conduct of its meetings and may
approve, disapprove, modify as to dollar amount, or defer any request that comes before
it. In addition, the Board may require that certain matters, delineated in the statute, be
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added to its agenda. Approval by the Board requires at least four affirmative votes. More
details regarding what happens at a meeting can be found in Section V-At the Meeting.

Who Else is Involved in the Work of the Controlling Board?

Agency Staff
Controlling Board requests are prepared by state agencies. Staff of state departments
are responsible for responding to any requests for information made by OBM as well as
explaining their requests at Board meetings and responding to Board members'
questions. Agencies that bring large numbers of requests to the Board typically have
individuals exclusively assigned to work on Board business. Controlling Board activity
required by agencies with less frequent requests are generally handled by the agency's
fiscal office.

Analysts of the Office of Budget and Management (OBM)
With regard to Controlling Board requests, OBM budget analysts provide fiscal and
policy analysis assistance to the President. In setting the agenda, the President relies on
the knowledge and insights of the analysts to determine whether a request is appropriate
from an executive branch perspective, meets the intent of the legislature, and whether
revisions or refinements are required. Analysts review all Controlling Board requests for
substantive issues and work with agencies to ensure that the intent and impact of the
requests are understood. The OBM debt analyst reviews and approves requests
involving capital appropriations. Analysts may consult the legal, accounting, and financial
experts within OBM in order to facilitate the review of requests. Agencies typically
maintain good communications with their budget analysts regarding all fiscal issues.
Agency staff preparing requests should contact their budget analysts with questions or
issues they might have, especially with regards to policy considerations and fiscal or
financial implications.

The Role of the Leeislative Service Commission (LSC) and Legislative Staff
Six of the seven Board members are legislators. They require assistance in analyzing
and understanding items on the agenda. The staff of the Legislative Service Commission
reviews agency requests to ensure that the agency is meeting the legislative intent of the
General Assembly in regard to program goals and appropriation levels as included in the
appropriation acts of the General Assembly. This review also includes ensuring that the
agency is in compliance with Controlling Board regulations and procedures. Generally,
House and Senate aides to the Controlling Board members review the requests
concurrently with LSC. The LSC staff typically provides written comments, referred to as
"green sheets," on certain requests. The comments can summarize complex or
precedent-setting items, analyze substantive concems about the request, or provide
additional information to the Board members. Legislative Service Commission liaisons to
each of the four caucuses provide additional assistance to the members.

Office of Budget and Management: Ohio Shared Services (OSS) and State
Accounting
Prior to Controlling Board approval, all vendor information relating to a forthcoming
Controlling Board request should be entered into and accepted by the OAKS System.
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For assistance in providing a vendor's federal tax identification information, contact the
Vendor Compliance section within Ohio Shared Services, a division of OBM.
Upon Controlling Board approval, the State Accounting Appropriations & Encumbrance
Review sections review financial information and enter it into the accounting system.
Technical questions regarding requests involving appropriations (such as releases,
transfers, and fund creations) should be directed to the Appropriations Reconciliation
section of OBM. Questions on encumbering funds for requests involving waivers of
competitive selection or changes in vendor or vendor numbers on CB Waivers should be
directed to the Encumbrance Review section of OBM.

Divisions of the Department of Administrative Services
Insofar as various divisions of DAS play a part in the purchasing process and in capital
improvements, their involvement is required in a variety of situations. The Division of
State Purchasing is involved in most major purchasing processes and must grant a
release and permit to an agency before an agency may request a waiver of competitive
selection from the Board. The Bureau of Real Estate is involved in state agency land
purchases and facility leases that require competitive selection waivers. The State
Architect's Office is involved in architect selection processes and overseeing many
capital construction projects for state agencies and institutions of higher education.

Director of Budeet and Manaeement
The Director of the Office of Budget and Management is the statutory President of the
Board, although in accordance with the statute, he or she traditionally designates this
duty to a deputy director of OBM. However, the Board, as well as certain uncodified law
provisions, delegates to the director certain duties that otherwise fall to the board. For
instance, under Section 127.14 of the Revised Code, the Controlling Board has
authorized the OBM Director to approve certain requests for small transfers of
appropriations between line items within the same fund within a fiscal year. The OBM
director may also approve the release of capital funds for certain projects designated by
the director as specific projects.

Office of Information Technoloey
The Office of Information Technology (OIT) is involved in procurement decisions
regarding computer equipment, telecommunications equipment, and software. The
Office of Procurement Services is involved in the actual procurement of computer
equipment, and software and other supplies and services and must grant a release and
permit to an agency before an agency may request a waiver of competitive selection
from the Board.
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Sectioiri II-Do I Need to Come to the Controlling Board?

This is probably the most frequently asked question regarding the role of Controlling
Board in state agencies' daily operations. And the answer is not always simple. Section
II of this manual is a guide to assist state agencies in determining what actions require
Controlling Board approval. Although this section outlines many of the circumstances
requiring Controlling Board approval, keep in mind that it is general in nature. Some
agencies have very specific legal requirements, which trigger Controlling Board review.
Agencies with specific questions not addressed here should contact their OBM budget
analyst or the Controlling Board staff.

As discussed in Section 1, the Controlling Board operates in three primary arenas-the
operating budget, the capital budget, and purchasing. In addition, Controlling Board
and/or State Accounting's approval and notification may be required in a variety of
circumstances affecting previously approved Controlling Board requests.
Controlling Board's role in each of these arenas is outlined in the four parts of this
section as follows:

• Operating Budget Issues-This part discusses a variety of operating budget
adjustments that can be made with the approval of the Controlling Board.

• Capital Budget Issues-This part discusses the Controlling Board's role in the
use of capital appropriations. The Controlling Board's review of land acquisitions
is also discussed in this section.

• Purchasing Issues-This part discusses the complex issues that determine
whether a Waiver of Competitive Selection or an Agency Released Competitive
Opportunity must be approved by the Controlling Board for the purchase of
supplies, services, data and telecommunication, and real estate. Differences
between new contracts, contract renewals and contract addendums are
addressed.

• Changes to Previously Approved Controlling Board Requests-Refer to this
part for a discussion of the Controlling Board and State Accounting's roles in
approving changes (substantive, non-substantive, and accounting) to previously
approved requests.

Operating Budget Issues
The Controlling Board has certain limited authority to make adjustments to an agency's
operating budget to facilitate normal fiscal activity.

The following table may help an agency better understand this authority and when
approval by the Controlling Board is required.
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1) I've just learned that my agency is going to receive a new grant for something
we have never been involved in before. I'm not sure where to deposit the money
or what I need to have in place to spend the money. What do I do? (Creation of
Funds and Appropriation Authority under Section 131.35 of the Revised Code.)

Your OBM analyst can help you determine if you already have a fund into which the
money can be deposited. If a fund does not exist, then the Controlling Board may be
asked to create a new fund and the appropriation authority necessary to spend the
dollars expected to be received. These types of requests should be prepared on the
"Fund/Appropriation Request" form.

2) Our agency received more money than we expected from a grant award. Do we
need additional appropriation authority to spend the extra dollars? (Increase in
Appropriation Authority under Section 131.35 of the Revised Code.)

If current available appropriations are insufficient to allow for the expenditure of the
amount the agency needs to spend, Controlling Board approval to increase
appropriation authority is required. Appropriation authority is required to spend any
dollars received into the state treasury. The Controlling Board can approve requests to
increase appropriation authority in many funds. However, for some funds, ( see Revised
Code Section 131.35), including the General Revenue Fund, the Board is prohibited
from increasing appropriation authority. Increases in these funds can occur only through
legislative action.

Besides the receipt of a grant, an increase in appropriation authority may also be desired
if an agency happens to have more cash in a particular fund than it has appropriation
authority. Requests to spend such amounts will be closely scrutinized for their long-term
impact. Proposals that have an ongoing operating impact should be sustainable by on-
going revenues. These types of requests should be prepared on the "Fund/Appropriation
Request" form.

Capital Budget Issues
The Controlling Board has very specific authority regarding expenditures of capital
appropriations. In order to understand the Board's authority, it is helpful to recognize the
appropriate uses of capital appropriations. Generally, capital appropriation acts prescribe
the appropriate uses of capital funds. Capital funds cannot be used for operating
expenses. Unless specifically authorized in an appropriations act, capital funds cannot
be used for motor vehicles, computers and computer peripherals, and other office
equipment.
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Typically, the acts allow capital funds to be used for the following purposes:
• Acquisition of real property;
• Buildings and structures (including construction, demolition, heating, lighting,

utility infrastructure, ventilation, plumbing, sprinkler, and sewer systems);
• Directly related architectural, enginee(ng and professional services;
• Machinery that is part of a structure when originally constructed or acquired; and
• Equipment meeting all the following criteria:

• Essential to bringing a facility up to its intended use and the
function of the facility;

• Unit cost of $100 or more;
• Useful life of five years or more; and
• Used primarily in the rooms or areas covered by the project.

NOTE: This information is taken from the requirements of H.B. 562 of the 127th General
Assembly. Refer to the applicable capital appropriations act, or check with the
Controlling Board office for further clarification.

The following discussions may help an agency better understand when
Controlling Board approval is required to address capital budget-related issues.

1) My agency is ready to start on a capital improvement project, but I'm not sure
^ how we access the appropriations approved by the General Assembly for the

project. Where do I start? (Uses of Capital Funds/Release of Capital Funds,
^ Section 127.14 of the Revised Code.)

In order to expend capital dollars to pay legitimate project costs, an agency must submit
a request to the Controlling Board or the Director of OBM to "release" the appropriations.
However, there are specific legal requirements that must be met prior to requesting a
release of funds. The capital funds will not be released until the agency is ready to
spend (encumber) money for planning/design services, initiate competitively bid
construction contracts, purchase equipment, or incur other capital-related costs.

Getting Started with Capital Projects

Initiating a capital improvement project involves a number of critical determinations and
activities. The following are some of the important issues that must be considered prior
to undertaking a capital project.

^ Administration
Generally, the administration of a capital improvement project is performed by the
Department of Administrative Services/General Services Division-Office of the State

^ Architect. However, as authorized by legislation, some agencies may receive approval
from DAS to administer their own capital projects while state-assisted institutions of

^ Higher Education may administer projects of less than $4 million without the approval of
DAS.
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NOTE: The Director of OBM may approve a change of intent for the components of a
"Specific" project for which approval has already been granted, providing that a waiver of
competitive selection is not required.

In order for the Controlling Board or the Director of OBM to review a request for a
Change of Intent, all of the following criteria must be met:

1. The appropriation has been previously released;
2. This reallocation involves one project, one approp(ation line item;
3. This reallocation involves unencumbered appropriations within the capital
biennium in which the original release occurred, or this reallocation involves
encumbered appropriations from a different capital biennium in which the original
release occurred; and
4. The request for the change of intent does not modify the original scope of the
project.

This type of request may be accompanied by an Additional Release of Capital
Appropriations and/or a Waiver of Competitive Selection or and Agency Release
Competitive Opportunity. If the change of intent affects a contract for which the
Controlling Board has already approved or if the contract modification will result in
exceeding the Controlling Board threshold, a waiver of competitive selection by the
Controlling Board is required.

This type of request should also be prepared using the "Capital Request" form.

5) Do we need Controlling Board approval for the purchase of real estate? (Real
Estate Acquisition, Sections 127.14 and/or 3333.071 of the Revised Code.)
Pursuant to provisions in the capital appropriation acts, all acquisitions of real estate
made with capital appropriations require approval of the release of funds by the
Controlling Board. The Director of OBM cannot approve the release of funds for real
estate acquisition.

In addition, under Section 3333.071 of the Revised Code, all expenditures for
acquisitions of real estate made by state-assisted institutions of higher education or
agents of such institutions require Controlling Board approval, regardless of the
source of funds.

A request for the acquisition of real estate should be submitted using the "Real Estate
Acquisition" form.

Purchasing Issues
Perhaps the most difficult determinations to make regarding whether Controlling Board
approval is required are those that involve the purchase of supplies and services.
Agency purchases of supplies (non-services) and services are governed by statutory law
and related rules and policies. The Controlling Board may grant a waiver of competitive
selection when it determines that an emergency or sufficient economic reason exists,
pursuant to Revised Code Section 127.16. The following definitions are helpful in
understanding the Controlling Board's role in approving the purchase of supplies and
services.
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^.
Purchase: To buy, rent, lease, lease-purchase, or otherwise acquire supplies or
services.

^ Services: The furnishing of labor, time or effort by a person(s) which may be technical,
non-technical, consulting, advisory, professional or non-professional in nature.
Supplies: All property, including, but not limited to, equipment, insurance, and other

^ tangible assets, with the exception of land.

A flow chart outlining the factors determining Controlling Board's role in approving the
purchase of supplies and services concludes this section on Purchasing Issues.

All requests for waivers of competitive selection (except those involving the use of
capital funds) should be prepared on the "Operating Request" form.

When preparing to purchase supplies and services, an agency should consider the
following factors to determine whether the purchase requires a waiver of competitive
selection by Controlling Board:

• Exempt types and sources of supplies or services
• Exempt process by which the purchase is made
• Amount of the proposed purchase and all other fiscal activity with a particular
vendor.

Release & Permit

The Ohio Revised Code places a responsibility upon DAS to superintend purchases of
^ certain types of supplies and services; i.e. computers, software, telecommunications,

copiers, fax machines, and vehicles. DAS is also responsible to make purchases of
supplies and services above certain dollar limits unless DAS determines that it is not

^ practical or advantageous to make the purchase on behalf of the agency. This section
will explain the procedures an agency must follow when seeking prior approvals and
when DAS issues a release to allow the agency to make the purchase under its direct
authority.

Special Note: A release and permit from DAS is required for all purchases that will
exceed the cumulative annual threshold. Agencies should not seek quotes from
suppliers until the release and permit has been obtained from DAS.

Types of Prior Approvals
Certain purchases require review and approval from designated agencies before
completing the purchase. The need for prior approval may be triggered by the type of
equipment or service, amount of purchase, or deviation from normal procedures. Types
of prior approvals include pre-approvals, release and permits, and Controlling Board
approvals. A pre-approval is required prior to any purchase of:

• telecommunication services or equipment;
• facsimile;
• copier and duplicator;
• information technology (IT) solutions;
• data processing (DP) equipment/services;
• software; and
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• Purchases made pursuant to DAS rules of motor vehicle, aviation or watercraft
fuel, or emergency repairs of such vehicles

• Passenger airline tickets
• Legally required public notices or notifications of job openings
• Motor Courier and Freight Services purchased pursuant to DAS rules
• Postage
• Books, periodicals, newspapers, maintenance subscriptions, and published

materials
• Purchases made from other state agencies, including state-assisted institutions

of higher education.

A more complete list, with several agency-specific items, is found in Revised Code
Section 127.16 (D).

If you have a question as to whether a particular type of purchase qualifies as one of the
exemptions described above, contact the Controlling Board Office.

Sources for Purchases Exempt from Controlling Board Review
State agencies are required to use the following sources (suppliers) for supplies and
services in order (also known as the "order of ranking") as outlined in the Office of State
Purchasing's Guidelines:

• Ohio Penal Industries (OPI)
• Office of Procurement from Community Rehabilitation Programs (OPCRP)
• State Printing-Forms Management
• Ohio Department of Mental Health/Support Services (Institutional Agencies only)
• DAS Term Contracts
• Purchases made from any other state agency or state-assisted institutions of

higher education

Optional Sources for Purchases Exempt from Controlling Board Review
In addition, state agencies have the option of purchasing from state term schedules
(STS) and multiple award term contracts (MAC). Purchases from MACs and STSs do
not require Controlling Board review, regardless of the amount, because DAS
traditionally receives approval by Controlling Board covering all agency purchases made
under the STS and MAC.

When making a purchase from a STS or MAC, the agency must be sure that the
supplies, services or data/telecommunications equipment and software are included in
the contract awarded by DAS. If the items have not been approved by DAS, the
purchase will be considered as a direct purchase, which may require a release and
permit from DAS, as well as approval from the Controlling Board.

If the proposed purchase is not included in this list of exempted types or sources, you
may need approval from the Controlling Board depending on the process by which the
purchase is being made, the purchase amount, or the amount of fiscal activity with the
same vendor. (See the following discussions.)
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Exempt Process by Which the Purchase is Made

If a service or supply is not one of the types exempt from Controlling Board review and is
unavailable from an exempt source in the order of ranking, then procurement without
Controlling Board approval may be accomplished through DAS using competitive
selection.

DAS Purchases through Competitive Selection
In most cases, state agencies are required to coordinate their purchasing activity
through DAS and OIT. The entities outlined below follow statutorily authorized
procedures for the competitive selection of vendors to provide the desired supplies and
services.

OIT coordinates the purchases of computers, telecommunications equipment
and related supplies and services, and all Request for Proposals using the
competitive sealed proposal process;
The Office of State Printing coordinates the purchases of printed materials; and
The Office of Procurement Services coordinates the purchases of all other
supplies and services (except Request for Proposals).

Purchases made by DAS for an agency using competitive selection pursuant to state law
do not require a waiver of competitive selection by the Controlling Board.

Independent Contractor Guidelines
When an agency enters into a contract for personal services, the agency must ensure
that it is contracting with an independent contractor, not a contract employee, and that
the contract complies with DAS Directive HR-D-13, "Independent Contractor Guidelines,"
as applicable to the agency. Directive HR-D-13 is available online at
http://das.ohio.Qov/LinkClick.asax?fileticket=My9m LN9MOt8=8tabid=356.

Amount of the Purchase and Fiscal Activity

If the proposed purchase of a supply or service is not one of the exempt types and is not
being procured from an exempt source or through one of the entities listed above, then
the final factor for determining the requirement for Controlling Board approval is whether
the agency's fiscal activity with the vendor equals or exceeds the Controlling Board
threshold.

Understanding the Controlling Board Threshold
The Controlling Board threshold is an agency's limitation on the amount of
noncompetitively selected purchasing activity with a vendor that an agency may enter
into without receiving prior approval by the Controlling Board. The following types of
purchases highlight the statutory references goveming the Controlling Board's authority
to grant a waiver of competitive selection.
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Purchase of Supplies or Services
Pursuant to Revised Code Section 127.6(B)(1), the Controlling Board threshold is the
limit at which a purchase from a particular supplier would amount to $50,000 or more
when combined with the amount of all disbursements to the supplier during the fiscal
year for purchases made by the agency from the supplier and the amount of all
outstanding encumbrances for purchases made by the agency from the supplier unless
the purchase is made by competitive selection or with the approval of the Controlling
Board.

Real Estate Leases
Pursuant to Revised Code Section 127.16(B)(2), the Controlling Board threshold for
real estate leases is the limit at which a real estate lease from a particular supplier would
amount to $75,000 or more when combined with both the amount of all disbursements to
the supplier during the fiscal year for real estate leases made by the agency from the
supplier and the amount of all outstanding encumbrances for real estate leases made by
the agency from the supplier, unless the lease was made by competitive selection or
with approval by the Controlling Board.

Real Estate Commercial Lease Renewals expire at the end of the biennium period and
must be renewed every two years. Historically, these renewals have been submitted to
the Controlling Board as individual requests. To streamline the process for renewals,
new classifications have been established.

Effective October 2010, Real Estate Commercial Lease Renewal Agreements have
been categorized into two classifications: Routine and New Leases and/or Non Routine.
These classifications were established to streamline the process specifically with the
renewal of routine commercial lease agreements. DAS has approval to waive
competitive bidding for all commercial renewal agreements in a block format, and at the
beginning of the second fiscal year of each biennium.

Routine Renewal Agreements-lf a commercial lease renewal agreement
contains a renewal rent increase of less than 3.1 % and the office space
allocation meets or is better than the established criteria of 250-350 square feet
per person, the lease renewal will be considered routine and approved through
the streamlined method. The streamlined method permits rental payments for
commercial lease renewal agreements classified as "routine" to be processed
using the Controlling Board number aligned with the approved commercial lease
renewal process.

• New Leases and/or Non Routine-If a commercial lease renewal agreement
does not meet the above criteria as defined in the Routine Renewal Agreements,
the New Lease or Non Routine Renewal Agreement shall follow the current
procedure.

Elements of the Controlling Board Threshold
The following elements of the Controlling Board threshold deserve additional discussion:

• Purchase Amount/Contract Amount- The full amount to be paid to the
vendor over the term of the contract is applied to the Controlling
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Board threshold, regardless of whether the term of the contract
covers more than one fscal year within the biennium.

• Cumulative-The sum of all purchasing activity not competitively selected
pursuant to Revised Code Chapter 125. nor approved by the Controlling
Board in the fiscal year of the proposed purchase is applied toward the
Controlling Board threshold.

• Per Vendor-The Controlling Board threshold applies to a single vendor.
• PerAgency-The Controlling Board threshold reflects only the purchases

made by a single agency and does not reflect purchases made by other
state agencies.

• Encumbrances & Disbursements-The Controlling Board threshold is
calculated counting disbursements to the vendor in the current fiscal year
and all outstanding encumbrances with the vendor. However, the full
amount of the proposed contract is considered regardless of the fiscal
year in which payment may be made.

• Prior Controlling Board Approvals-Purchases previously approved by
the Controlling Board, regardless of the amount of the purchase, are not
applied toward the Controlling Board threshold.

Direct Purchase Authority Adiustments
In HB 562 of the 127 Ih General Assembly, the Department of Administrative Services
adjusted the direct purchase limits, pursuant to Division (D) of Section 125.05 of the
Ohio Revised Code. Please keep in mind that this adjustment does not affect the
requirements of Section 127.16 of the Ohio Revised Code, the section that defines the
Controlling Board threshold.

For more infonnation regarding purchases of supplies and services made by state
agencies, please contact the Department of Administrative Services or refer to Chapter
125 of the Revised Code.

Will This Purchase Equal or Exceed the Controlling Board Threshold?

New Contracts & Real Estate Lease Agreements

Amount of Purchase Above the Controlling Board Threshold
Any individual, noncompetitively selected purchase or contract not otherwise exempted
that equals or exceeds $50,000 requires Controlling Board approval. Any real estate
lease agreement that equals or exceeds $75,000 requires Controlling Board approval.
The following table illustrates the various types of noncompetitively selected purchasing
activity by state agencies that require a Controlling Board waiver of competitive
selection:
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of Individual Purchase from One

Supplies and/or Services = or > $50,000
Leases of Real Estate,

( including all Real Estate = or > $75,000
Lease-Related Expenses

Amount of Purchase Below the Controlling Board Threshold
For an individual, non-competitively selected purchase through DAS, or contract that is
less than the aforementioned Controlling Board thresholds, this purchase or contract
requires a Controlling Board approval Waiver of Competitive Selection or Agency
Released Competitive Opportunity if the sum of A + B + C below is greater than or equal
to the Controlling Board threshold. The following example illustrates the calculation of
the Controlling Board threshold for non-institutional agencies.

Mxx=. . .'... . . . . .. .
Amount of all

Total amount of disbursements to Amount of all
proposed purchase the vendor during outstanding
(not competitively the fiscal year for encumbrances for
selected) from a purchases from purchases from the
particular vendor. the vendor that vendor that were $50,000 or more in
This is the amount were NOT NOT competitively total
to be spent over the competitively selected nor
entire period of the selected nor approved by the

contract. approved by the Controlling Board
Controlling Board

Examples

(1) $7,000 + $15,000 + $28,000 = $50,000*
(2) $30,000 + $ 3,000 + $23,000 = $56,000*

*Purchases that have been made by competitive selection (defined in Section 125.01 (I)
of the Revised Code) or that have been approved by the Controlling Board are NOT
included in the calculation.

Both example purchases above are subject to the approval of the Controlling
Board because the $50,000 cumulative amount has been reached or exceeded
under "D." Amounts previously approved by the Controlling Board as well as
disbursements and encumbrances based on competitively se/ected purchases through
the Department of Administrative Services are not applied to the threshold.

NOTE: When making the calculation for real estate leases, only real estate lease-related
expenses need to be considered.
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Do I Need to Come to the Controlling Board?-A Flow Chart Model

The following model summarizes the various steps involved in determining whether a
particular purchase must be presented to the Controlling Board for approval for a waiver
of competitive selection:
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Will This Purchase Equal or Exceed the Controlling Board Threshold?

Contract Amendments and Contract Renewals
• An amendment to a contract not previously approved by the Controlling Board with a
particular vendor requires Controlling Board approval if the amount of the amendment,
the original contract, and applicable encumbrances with and disbursements to a
particular vendor exceed the Controlling Board threshold.

An amendment to a contract previously approved by the Board that increases the dollar
amount of the contract, changes the vendor or modifies the scope of the work must be
approved by the Controlling Board.

• A renewal of a noncompetitively selected contract with a particular vendor requires
Controlling Board approval if the amount of the renewal and applicable encumbrances
with and disbursements to equals or exceeds the Controlling Board threshold.

Examples
The following examples, using the threshold of $50,000, illustrate some of the most
common situations when the dollar amount of the purchase and the applicable
Controlling Board threshold determine whether Controlling Board approval for a Waiver
of Competitive Selection or Agency Released Competitive Opportunity, pursuant to
Revised Code Section 127.16 and 127.162, is required.

1) Our agency has received a Release and Permit from OIT for a $45,000 purchase
of telephone equipment. We have not previously disbursed any amounts to the
vendor, nor do we have any outstanding encumbrances based on non-competitive
purchases with this vendor. Is Controlling Board approval required? (Amount of
the Purchase)

Controlling Board approval is not required. This purchase applied to the agency's
Controlling Board threshold for this vendor is less than the agency's threshold for the
fiscal year.

2) Our agency has already made $45,000 in non-competitively selected purchases
of telephone equipment from a particular vendor this fiscal year. Now we want to
make an additional $10,000 purchase of equipment. I know I don't need to go
through OIT for a Release and Permit, and can use my direct purchase authority,
but do I need Controlling Board approval? (Cumulative Purchases)

Controlling Board approval is required. The two purchases from this vendor result in a
total of $55,000 in non-competitively selected purchases, which would exceed the
agency's Controlling Board threshold.

3) Our agency purchased $45,000 in telephone equipment from a vendor and
encumbered the money in June of last fiscal year. This was a noncompetitively
selected purchase that did not require Controlling Board approval. However,
payment to the vendor was not made until July of the new fiscal year. Now I want
to make a $10,000 purchase of equipment under my direct purchase authority.
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Does this require approval by the Controtling Board or DAS? (Disbursements to
the Vendor)

Since this individual purchase of $10,000 is less than the threshold for your direct
purchase authority, a release and permit from DAS is not. required. The agency's
Controlling Board threshold for this vendor includes the disbursement activity in favor of
a vendor for that fiscal year, as well as outstanding encumbrances for purchases not
competitively selected through DAS or approved by Controlling Board. The calculation
would yield $55,000, which would exceed the agency's Controlling Board threshold, thus
requiring Controlling Board review.

4) Our agency has a service contract with a vendor in the amount of $100,000, and
this vendor was awarded the contract by DAS through its competitive sealed
proposal (CSP) process. We have no other fiscal activity with this vendor. Now we
want to make a $10,000 non-competitively selected purchase that is unrelated to
the other contract. Do I need Controlling Board approval? (Exempt Process and
Purchase Amount)

Controlling Board approval is not required. While the agency has made another
purchase with the vendor, the initial purchase was competitively selected through the
CSP process, and therefore is not applied to the agency's Controlling Board threshold.

5) Our agency has a service contract with a vendor for $100,000 and it was
approved by the Controlling Board. Now I want to make an additional $10,000 non-
competitively selected purchase from the vendor that is unrelated to the other
contract. Do I need Controlling Board approval? (Prior Controlling Board
Approval)

Controlling Board approval is not required. The previous non-competitively selected
activity was approved by the Controlling Board and, therefore, does not apply toward the
Controlling Board threshold.

6) Our agency has a service contract with a vendor for $100,000 and it was
approved by the Controlling Board. Now I want to amend this contract for an
additional $10,000 in services. Do I need Controlling Board approval? (Contract
Amendment)

Yes. This $10,000 represents an increase and/or change in the scope of a contract
previously approved by the Controlling Board, and, therefore, Controlling Board approval
is required prior to entering into the contract amendment. A release and permit from
DAS is not required.

7) Our agency is ready to enter into a two-year contract in the total amount of
$55,000 for the biennium. We expect to spend $25,000 in the first fiscal year of the
biennium and $30,000 in the second fiscal year. We have no previous fiscal
activity with this vendor (and therefore no disbursements to the vendor this fiscal
year or open encumbrances with this vendor). Is Controlling Board action
required? (Purchase Amount)
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Yes. The full amount to be paid to the vendor over the term of the contract in exchange
for supplies or services is to be counted against the Controlling Board threshold,
regardless of the amount to be spent in a fiscal year. Since the proposed $55,000
purchase exceeds the threshold, the item requires approval by the Board. A release and
permit from DAS is required for this purchase as the cumulative value exceeds the
cumulative annual threshold.

8) Our agency is ready to enter into a service contract in the amount of $150,000
that has not been competitively selected through DAS. The contract will extend for
a period that crosses both years of the fiscal operating biennium. Do I need to
seek approval by the Controlling Board twice? (Purchase Amount and Multi-Year
Contracts)

Controlling Board approval is required, and the request can be approved for a Waiver of
Competitive Selection or Agency Released Competitive Opportunity that covers both
fiscal years within the biennium. However, Controlling Board requires that both the
request and the contract specifically designate the amount of the proposed contract to
be spent per fiscal year. A release and permit from DAS is required for this purchase as
the value exceeds the cumulative annual threshold.

Contracts may include renewal provisions, but prior to the expiration of the contract and
the beginning of a new fiscal biennium, agencies must seek approval by the Controlling
Board to renew the contract.

9) Our agency is ready to enter into a service contract with a vendor in the amount
of $100,000 that will require services to be performed in more than one fiscal
operating biennium. Can we seek Controlling Board approval for more than one
biennium? (Contracts Extending Beyond the Biennium)

Agencies are prohibited by law from entering into contracts that go beyond the fiscal
operating biennium, thus obligating future General Assemblies to approp(ate funds to
pay for contractual arrangements. The contract may be written for the portion of the work
to be performed during the current biennium and allow for a renewal of the contract once
the new biennium begins and sufficient appropriations are in place. The agency will need
to come to the Controlling Board for both the original contract and the renewal provision.
A release and permit from DAS is required for the initial contract as the value exceeds
the cumulative annual threshold.

10) Our agency is ready to exercise the second of three renewal clauses in a
service contract that was previously approved by Controlling Board. The amount
for the renewal period is $100,000. Does this renewal require approval by
Controlling Board? (Contract Renewal)

A contract renewal is considered a separate purchase and is subject to Controlling
Board approval if the amount of the renewal and applicable encumbrances and
disbursements equals or exceeds the Controlling Board threshold. A release and permit
from DAS is required for the contract renewals that exceed the cumulative annual
threshold.
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11) Our agency needs more office space than we currently have, and I've found a
place we'd like to move into. What is Controlling Board's role in leases of real
estate of non-state owned facilities? (Real Estate Leases)

t Most state agency leases for real estate, including warehouses, are coordinated by
DAS-General Services Division's Bureau of Real Estate. Real estate leases may have
to be approved by the Controlling Board for a waiver of competitive selection if the
amount of the proposed lease, all real estate lease-related expenses, all disbursements
to the lessor in the given fiscal year, and all outstanding encumbrances with the lessor
(for purchases not approved by Controlling Board) exceed the Controlling Board
threshold for real estate leases. DAS-General Service Division's Bureau of Real Estate
is responsible for preparing the request for Controlling Board review.

12) The lease for our current facility is ready to expire and we will be exercising an
option to renew the lease. Since Controlling Board approval was granted for the
initial lease agreement, is Controlling Board approval required to renew the lease
agreement? (Real Estate Lease Renewal)

Real estate lease agreements typically contain renewal clauses establishing the rental
and service rates and the duration of the lease agreement, which usually correspond
with the beginning of each fiscal operating biennium. Renewals of real estate lease
agreements, like other contract renewals, must also be approved by the Controlling
Board if the amount causes the agency to exceed the Controlling Board threshold for
real estate leases. Again, DAS-General Service Division's Bureau of Real Estate is
responsible for preparing the request for Controlling Board review prior to the beginning
of the new biennium.

13) Our agency needs more office space than we currently have, and our landlord
has offered additional space to us. Our existing lease agreement has been
approved by the Controlling Board. Do we need Controlling Board approval to
amend our existing lease? (Real Estate Lease Addendum)

Any amendment that results in an increased cost for a real estate lease agreement
(because of an increase in square footage, an increase in the rental rate, additional
costs for services, or any other significant modifications to the agreement) requires
Controlling Board approval. DAS-General Service Division's Bureau of Real Estate is
responsible for preparing the request for Controlling Board review of the addendum.

Changes to Previously Approved Controlling Board Requests
Changes to previously approved Controlling Board requests are classified as
substantive, Non-substantive, or accounting changes. Substantive changes to requests
previously approved by the Board must be submitted to the Board for approval. Non-
substantive changes must be submitted to the Controlling Board President for approval.
Notices of accounting changes must be submitted to the State Accounting Section of the
Office of Budget and Management as outlined in the following discussions.

Substantive Change
A substantive change to a previously approved Controlling Board request requires the
preparation and submission of a new request to the Controlling Board for approval. The
requirements that apply to a new request are necessary for a substantive change.
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Substantive changes include the following:

• A different prime contractor or provider of services;
% An increase in the amount to be paid to a contractor or the rate(s) of

payment to the contractor;
• A change in the scope of work, type of work, work product, purpose or

context of a contract;
• An increase in the amount of a real estate lease resulting from increased

rent, square footage or other terms of the lease;
• A change in the amount of a loan, rate of interest, guarantors, security,

repayment period or terms, or project that is the subject of the loan; and
• Any other change which the President or Controlling Board determines to

be a substantive change.

Non-substantive Change
A non-substantive change to a previously approved Controlling Board request requires
the approval of the President of the Controlling Board. An electronic submission that
includes the Controlling Board number, tax identification number, if applicable, approval
date and an explanation of the request for a non-substantive change should be
submitted through the e-CB website. Anyone with e-CB access can create and submit a
non-substantive change request to the Controlling Board President. It is not necessary to
notify the Controlling Board members.

Non-substantive changes include the following:

• The term or fiscal year for which the contract is approved. The term or
fiscal year change must be within the current biennium;

• The contract amount allocated to each fiscal year of the biennium;
• The appropriation line item number or name or fund identified in the

request;
• The subcontractor(s) identified in the contract; and
• Any other change that the President identifies as a non-substantive

change.

Accounting Changes
Accounting changes affect the vendor's information used to process the payment
approved by the Controlling Board (or Director of OBM). Please follow the guidelines
below for changing the information with State Accounting. It is not necessary to provide
documentation to the Controlling Board office or to the Controlling Board members.

(1) The Vendor Compliance Section of the State Accounting Section of the Office of
Budget and Management shall be notified of any change that affects payment to the
contractor including a change in:

• Contractor's tax identification number;
• Contractor's name or address;
• Ownership, e.g., contractor is bought by or merges with a third party;:
• Status, e.g., contractor incorporates or joins partnership; and
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• Any other change which the President identifies as an accounting change
requiring notification to State Accounting.

(2) The Encumbrance Review Section of the State Accounting Section of the Office of
Budget and Management shall be notified in writing when any of the changes affecting
payment to a contractor identified in (1) above requires modifications to OAKS in order
to complete the encumbering process. This written notification must include the
Controlling Board number, Controlling Board approval date, and an explanation,
including all tax identification information justifying the requested OAKS modifications.

For additional questions regarding the changes to a previously approved Controlling
Board request, contact your OBM Budget Analyst or the Controlling Board staff.
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Section III-Preparing a Controlling Board Request

At this point, hopefully, you have determined if you need to bring a request to the
Controlling Board or would like more specific information on the actual preparation of a
particular type of Controlling Board request. This section is structured to give detailed
instructions for the preparation of Controlling Board requests. Although it covers the
most common types of requests, there will occasionally arise a circumstance not
covered by these instructions. In such cases, contact the Controlling Board secretary or
your agency's OBM budget analyst for more information and guidance.

This section is divided into eight parts as follows:

• Overview of Various Types of Controlling Board Requests,
• Capital Request,
• Operating Request,
• Operating Transfer Request,
• Fund/Appropriation Request,
. Land Acquisition Request,
• Continuation Form, and
• Vendor Continuation.

Generally, the parts providing detailed instructions for the various requests specify three
components of the request:

(1) The Request Form,
(2) Required Information, and
(3) Attachments.

Overview of Various Types of Controlling Board Requests
The type of request that an agency submits for consideration by the Controlling Board
or the Director of OBM is determined by the specific action the Board 'or Director is
being requested to approve. There are five basic request types and the actions for
which they are used are as follows:

• Capital Request,
• Operating Request,
• Operating Transfer Request,
• Fund/Appropriation Request, and
• Land Acquisition Request.

Capital Request

This request involves the use of capital appropriations, that is, appropriations made in a
capital appropriations act. The most common circumstances in which this request is
submitted include:

Transfer of Capital Appropriations,
• Release of Capital Appropriations,
= Waiver of Competitive Selection involving Capital Appropriations,

Agency Released Competitive Opportunity, and
• Change of Intent for Previously Released Capital Appropriations.
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Operating Request

This request is submitted primarily in those cases that involve a waiver of competitive
selection using operating appropriations, although it can also be used to accommodate
other circumstances. The uses of this form include waivers of competitive selection,

^ including waivers for:
• New Contracts,
• Contract Amendments,
• Contract Renewals,

Purchases of Supplies,
• Non-Real Estate Leases,

^ • New Real Estate Leases,
^ • Real Estate Lease Amendments,

Real Estate Lease Renewals or Real Estate Lease Holdovers, and
( Miscellaneous Controlling Board approvals required by statute.

Operating Transfer Request

This request is submitted primarily to accommodate fiscal and accounting types of
actions related to operating appropriation. The uses of this form include:

• Transfer of Operating Appropriations,
• Transfer of Cash,
• Transfer of Cash and Operating Appropriations.

Fund/Appropriation Request

This request is submitted primarily for the creation of a fund or the increase in
appropriation authority related to operating appropriations. The uses of this form
include:

• Increase Appropriation Authority
• Establish Appropriation Authority
• Create a New Fund

Real Estate Acquisition Request

This request is submitted almost exclusively for real estate acquisitions that must be
presented to the Board. These requests include all purchases of real estate made with
capital appropriations by any agency and all land purchases, regardless of the source
of funds, made by higher education institutions. The uses of this form include the
following:

• Release of Capital Appropriations for Real Estate Acquisition
• Transfer of Capital Appropriations Involving Real Estate Acquisition
• All Real Estate Acquisitions by Institutions of Higher Education
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Capital Request-Detailed Instructions
The Capital Request maybe submitted to seek the Controlling Board's approval of any
combination of the various actions listed below:

• Release of Capital Appropriations (may or may not include a release for
Percent for Arts)

• Transfer of Capital Appropriations
• Waiver of Competitive Selection using Capital Appropriations
$ Change of a Intent for Previously Released Capital Appropriations

Instructions-Checklist Format

The following detailed instructions are presented in a checklist format. Rows of circles
are provided. The preparer should complete those sections for which there is an empty
circle for the type of request they are preparing. An "N" below the request type indicates
that the information described is not required for the particular type of request.
The detailed instructions are divided into three sections:

• Form Contents describe the parts of the form itself and the information
required on the form.

• Required Explanation of Request describes the information required for the
explanation of the request to be included on the form and Continuation forms.

• Attachments describe other material that must be submitted with the form.

Capital Request Combinations

For the Capital Request form, an agency is likely to request more than one of the
actions for which the form can be used. An agency should know all aspects of the
request and complete all checklist items for all actions requested. For instance:

Most requests for a transfer of funds also involve the release of funds for a particular
component of the capital project. Complete all items for types T and R.

Most requests for waivers of non-competitively selected contracts (usually
planning/design/engineering contracts) which equal or exceed the Controlling Board
threshold involve a release of funds as well. Complete all items for types R and W.

Requests for a change of intent involve previously released, but unencumbered, capital
funds, and may also involve a request for a waiver of competitive selection. (Complete
all items for type Cl, and, if applicable, W.) Requests for changes of intent may also be
combined with a request to release and/or transfer capital funds, in which case, also
complete items T and/or R.

Requests for the release of funds for Planning/Design/Engineer contracts for amounts
that will not exceed the Controlling Board threshold, or for competitively bid construction
contracts, or for the purchase of equipment though competitive selection only involve
the release of funds. Complete type R only.
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Contents-Capital Request

GENERAL INFORMATION

^,. . N ' Ni%if ;':ii.il ,'.^ `f : i:•hYi''i'.^ Me7Rf
': .. .. ..

•yZr
....: . ..:;! .. :'.'r... . :.i.:+, -°--.^a>: .:^^. :A.'6 '.3 /.."U^'{^im^''7./l;s..:l.::,l:,:/..ll. r/f. /...i.'•:.^ .

02J13J2012 Cp,pxyqe, REQUEST G®w 'A!)17g 33ri:;srd RPnezest W7.: t)SH0I00057
. _ . .. . . . . ^ rmm-^^..,,,.....^.. ..v..

GEI^dEBdAL INF®RMA"tIt]N . ^ Rcsct
- ----- ---; - - r^ -

4^.^^rsary

oodye. _. _i ,:eat . . . , ^. ..•d `--^,.^. iZ7.14G)

._ . _ ._... _ . - _ . . . . . .

27, d n r

6!+mors ... ^ . i r cn i'^e^^es'^&ec. 3333.0711 b

o

..elease of CsA2a4 Filnd^^(R.C.Sec. 127.14C3

T-anKter ;st Cap^ta' Funds({§.C.Sec. 27, 4^"a andfar SeC. 127.151 .̂^

4M^t3,`raiver Qi Com,ae;iti4e geSecS;an(R.C.Sec. 127-16B) ^^{x ^r 6Nat
No CamCetdwe dDPs+rtunotyY

l^Yts^dNO ^^^r.-;-.=;u`.:M^'u'-£v .. r. •.^. ,

.. . .. .

^..^^:Lqerry fieieased Carnpetitive pAFcreuniJ.C S 127.1621
cx Yax Y^ r..

.-^ i;etezase Fercen!
r_.. .. ...._ . .___.^ . i

^_r•urStatuts oA..+.thari::£>itlur.dion^^
3 ^/..^ J ^ .. . -^.....^...........^........ . . . .... ^ .C"_.__..W..__ ^ ,. .... .: I

.. . . w - _••iV..m..__..._.__......_...^..,. .. w.,,. .,._ .^. 3.1. ... ..^.._.,._.^_........,...,_.-..... . ^ . j

^.... `^^`. _^ =^mm^a-_•.^.,w....,,.^,..w....,.^.,, __..__.... ._

1. Controlling Board Request No.: A ten-character code that identifies the request. The
first three characters are to be the agency's agency code and the remaining will be
sequentially generated by e-Controliing Board (e.g. OBM0100007).

2. Agency Name: Name of the agency completing the request.

3. Cagital Reouest: Types of authorization include:
• Transfer/Release of Capital Funds (R.C. Section 127.14G and/or Section

127.15)
• Waiver of competitive selection involving capital appropriations (R.C. Section

127.16B)
• Release Percent for Arts (R.G. Section 3379.10)
• Other Statutory Authority/Bill Section: Cite statutory reference requiring

Controlling Board approval.
• Other

4. Eligible for OBM Director Approval?: Check "Yes" or "No" field to identify whether this
request is eligible for approval by the Director of OBM according to the "General/
Specific" List as published by OBM for each capital biennium. (More information on this
list can be found in Section II.

5. Fiscal Year(s): The fiscal year(s) for which the request applies.

6. Bill No.: The Bill Number(s) referencing the source of the appropriation applying to
this request.
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7. Eligible for Local Administration?: Check "Yes" or "No" fiefd to identify whether this
construction-related project is being administered by the agency. (See Section II for a
discussion ahout aggney azlministrati.on of capital expense.)

VENDOR INFORMATION

r^s^3^3^Y^s^^s
- _ . ^e..

C^DUnty

^3r 1' u{3 s, S s e^

8. Vendor Name: The name of the vendor for which the waiver of competitive selection
is being requested.

9. Vendor Address of Principal Place of Business: The address of the vendor's principal
place of business.

10. Citv: The vendor's city of its principal place of business.

11. State: The vendor's state of its principal place of business.

12. County (Ohio Only): If the vendor's location of its principal place of business is in
Ohio, the name of the county in which it is located.

13. Vendor ID: The vendor's identification number.

14. Contract Amount: The actual dollar amount that requires the waiver of competitive
selection. This amount should include any allowances and change order fees or
contingency amounts included in the contract.

TRANSFER INFORMATION

'd S From ToAc1en: `fhe appropriation Ilti+e item frorn awrtii;h the Erar:s-fer is beirig
requested.

16. Fund Group: This field is no longer required for requests entered after July 1, 2007.

17. Fund Code: The code designating the fund from which the transfer is being
requested.

Page 41 of 113



18. Appropriation Line Item: The six-digit appropriation line item assigned by State
Accounting. (Example: 200321).

19. Appropriation Line Item Name: The exact appropriation line item name from which
the transfer is being requested.

20. Transfer Amount: The appropriation amount requested to be transferred. (NOTE:
This is the amount that has not been previously approved for release by the Controlling
Board or by the Director of OBM.)

21. Previously Released Amount: If an appropriation previously released by the
Controlling Board is involved in the transfer, the appropriation amount requested to be
transferred. (NOTE: This is the amount that has been previously approved for release
by the Controlling Board or by the Director of OBM but has not been encumbered.) Do
not list the entire amount previously released for the project, just the released dollar
amount included in the transfer request.

22. From To Agency: The appropriation line item to which the transfer is being
requested.

23. Fund Group: This field is no longer required for requests.

24. Fund Code: The code designating the fund to which the transfer is being requested.

25. Appropr€ation Line Item: The six-character appropriation line item name to which the
transfer is being requested. Assigned by State Accounting. (Example: 235321)

26. Appropriation Line Item Name: The exact appropriation line item name to which the
transfer is being requested.

27. Transfer Amount: The appropriation amount requested to be transferred. (NOTE:
This is the amount that has not been previously approved for release by the Controlling
Board or by the Director of OBM.)

28. Previou.sly Re€eased Amount: This field blank.

FUNDING INFORMATION

30. Fund Code: The code designating the fund from which the release is being
requested.

31. Appropriation Line Item: The six-digit appropr€ation line item from which the release
is being requested. Assigned by State Accounting. (Example: 250401)
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32. Appropriation Line Item Name: The exact appropriation line item name from which
the release is being requested.

33. Total Amount: The exact appropriation amount being requested for release or
approval.

NOTE for Colleges and 11niversitaesaWhen requesting a release from Basic
Renovations, include only the previously released amount that relates to this project. Do
not include the total amount of Basic Renovation appropriations that have been
released to date.

SIGNATURES

,._ _ _._. _._... __. .. ...._^,,
Agency Dim^ar or AceNrcarizeal Agent On The Qd[t C3a

_.... .,___..__.._ ._.__ .___._. ._.__-__.. __._.. ...__..... ......_.._..... ..._._.... ___.._.__.
ControlBing Board Fresidentro$m Director

34. Agerscrp Director or Authorized Agent: A signature of the agency director or his or
her designee is required by the agency prior to stabrvaitting the request.

35. On The Date Of: The date that the agency director or authorized agent signs the
request.

AGENCY CONTACT

..„„^
-Z"wc ----___

36. Agengy Contact: The information requested in these fields for the primary
agency/institution contact regarding questions about the request.
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REQUIRED EXPLANATION OF REQUEST

SummaryPaeagrapft: I;• j---

The text inctuded in the foB(awtng summary paragraph tezt box will be the r^uest description included in the
agenda. If this request is for a waiver of competitive selection, piease complete the required information questeons and then
return to this page to systemat'rcatly create the summary paragraph. You may then edit the system-created summary paragraph.

Yo systematically create the summary paragraph or to replace the text with the system-created summary paragraph, cBick the

l'he Budget and Management respectfully requests Controlling Board approval to {qamplete the summary paragraph for this
request}.

[IYole: Onfy the first 2000 characters wftt be seved.]
Bubsequent Paragraphs:
Yrovide a detailed explanation of the nature of the request and any additional 6ackground informatlon relative to this request.
tYic{c hr^.fer instruciions on information reguired for each typa of requast.

[hbte: Only the lirst 6000 characters w19 be saved.]

Related CBR No.:

jNote: Only the Hrst 200 characters witl be saved.J

37. Required Explanation of Reguest: The following components are to be included with
each Capital Request.

• Summary Paragraph
• Subsequent Paragraphs
• Project Budget
• Responses to Required Information Questions (Waivers of Competitive

Selection, only)
• Attachments, where applicable

Required Explanation Checklist

This checklist format will guide you through the required information sections for the
type of request being prepared. For each type of request, an example of a summary
paragraph and suggestions for subsequent paragraphs are provided to assist in
prepanng your explanation.

Summary Paragraph
The first paragraph should be a brief summary in the format specified below based on
the particular type of request. Choose one of the following examples or a combination
of the following examples based on the nature of the request.
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R-Release of Funds
"The {agency or institution name} respectfully requests Controlling Board approval to
release $ for the {project name} project in {name of city, name of county}.
{DAS/GSD/SAO project number for DAS-administered projects}"

T-Transfer of Appropriation
"The {agency or institution name} respectfully requests Controlling Board
approval to transfer $ from {line item name} to {line item name) for the
{project name) project in {name of city, name of county). {DAS/GSD/SAO project
number for DAS-administered projects)."

W-Waiver of Competitive Selection &Release of Funds-Service Contracts* "The
{agency or institution name) respectfully requests Controlling Board
approval to release $ and to waive competitive selection to contract with
{contractor name}, {contractor city, state, county (Ohio vendors only) of its principal
place of business), to provide {type of service) for the {project name) project in {name of
city, name of county}. {DAS/GSD/SAO project number for DAS-administered projects)"
(NOTE: For Contract Amendments, please replace "to contract" with the phrase "to
modify the contract".

W-Waiver of Competitive Selection & Release of Funds-Purchase of
Supplies or Equipment*
"The {agency or institution name) respectfully requests Controlling Board
approval to release $ and to waive competitive selection to purchase
{item(s)} from {vendor name), {vendor city, state, county (Ohio vendors only) of its
principal place of business), for the {project name} project in {name of city, name of
county). {DAS/GSD/SAO project number for DAS administered projects)"

*Most requests for a waiver of competitive selection will also require the release
of funds.

Cl-Change of Intent
"The {agency or institution name) respectfully requests Controlling Board
approval of a change of intent for previously released funds in the amount of
$ for the {project name) project in {name of city, name of county).
{DAS/GSD/SAO project number for DAS-administered projects, if applicable)"
Other Common Request Combinations, Summary Paragraphs, and Examples

T, R, W-Transfer Funds, Release Different Amount, and Waiver of
Competitive Selection
"The {agency or institution name) respectfully requests Controlling Board approval to
transfer $ from {line item name) to {line item name); to release
$ for the {project name) project in {name of city, name of county}; and, to
waive competitive selection to {contract/purchase} with {contractor name), {contractor
city, state, county (Ohio vendors only) of its principal place of business), for {service
type, purchase type}. {DAS/GSD/SAO project number for DAS-administered projects)"

R, W-Release Funds and Waiver of Competitive Selection, Different
Amount as Release "The {agency or institution name} respectfully requests Controlling
Board approval to release $^ for the {project name) project in {name of city,
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name of county}, which includes a waiver of competitive selection in the amount of
$ to contract with {contractor name}, {contractor city, state, county (Ohio
vendors only) of its principal place of business), for {type of service). {DAS/GSD/SAO
project number for DAS-administered projects)"

Subsequent Paragraphs
These paragraphs should provide a written explanation providing as much detail as
necessary for a complete understanding of the request. Include any of the following
information, as appropriate to the type of request being prepared.

T-Transfer of Funds
Explain why amounts are being transferred, including a reason why amounts are no
longer needed in the appropriation line item and the project from which appropriations
are being transferred. Provide a brief history of the capital projects involved in the
transfer.

R-Release of Funds
(Purchase of Equipment)
Explain the intended use of the equipment for which funds are being released. Provide
a brief explanation of the scope of this capital project, including prior and future phases
of the project.

Low bidder not selected-If for some reason the lowest bidder is not awarded the
contract involved in the release of funds presented in the request, explain why.

Equipment List: A request for a release of capital appropriations for the purchase of
equipment must include a list of each item being purchased with the actual quoted
price. Estimates are not acceptable. Please itemize the list of equipment on the request
form as follows:

• Vendor(s) Name and Complete Address
• Item Name
• Quantity
= Per Unit Pricing
4 Total Cost
^ Vendor's Identification Number
• Method of Selection (within local bid threshold, competitively bid, Inter-

University Council contract/state term contract/state term schedule, or sole
source)

• A release and permit from DAS is not required

(For a complete discussion about the eligibility of using capital appropriations for the
purchase of equipment, see Section II.)

R-Release of Funds (Construction or Professional Services Contracts) Describe the
services or work to be performed by the contractor(s) included in this request for a
release of capital funds. Describe the selection process used in the selection of the
contractor(s). Provide a brief explanation of the scope of this capital project, including
prior and future phases of the project.
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Low bidder not selected-if for some reason the low bidder is not awarded the contract
for which the release of funds is requested, explain why.

Cl-Change of Intent
Explain the nature of the change and why funds are no longer future phases of the
project.

W-Waiver of Competitive Selection (New Professional Service Contracts) Provide a
detailed written explanation describing as necessary the nature of the request. Describe
the service for which competitive selection is being waived. Provide background
information relative to the history of project for which the waiver of competitive selection
is being sought. Suggestions for these paragraphs based on the type of request include
the following.

Prior phases of the project
If the contract is a portion of a multi-phase project, indicate the phases of the
contract with this vendor, including future phases of the project.
Specify the deliverables or describe the scope of work of the contract.
Low bidder not selected-If for some reason the low bidder is not awarded the
contract involved in this release of funds presented in the request, explain why.

W-Waiver of Competitive Selection (Contract Amendment)
Provide a detailed written explanation of the nature of the request.
Describe the circumstances requiring an amendment to services for which competitive
selection is being waived. Provide background information relative to the history of the
project for which the waiver of competitive selection is being sought. Suggestions for
these paragraphs based on the type of requests, include the following:

Prior phases of the project
If the contract is a portion of a multi-phase project, indicate the phases of the
contract with this vendor, including future phases of the project.
Specify the deliverables or describe the scope of work to be performed under the
contract.
Low bidder not selected-If for some reason the low bidder is not awarded the
contract for which the release of funds is requested, explain why.

W-Waiver of Competitive Selection (Purchase of Equipment)
Provide a detailed written explanation of the nature of the request.
Describe the circumstances requiring a waiver of competitive selection for the purchase
of equipment. Provide background information relative to the history of the project.
Equipment List: A request for a release of capital appropriations for the purchase of
equipment must include a list of each item being purchased with the actual quoted
price. Estimates are not acceptable. Please itemize the list of equipment on the request
form as follows:

Vendor(s) Name and Complete Address
Item Name
Quantity
Per Unit Pricing
Total Cost
Vendor's Identification Number
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Project Budget
All requests utilizing capital appropriations must include a project budget.

Provide a project budget outlining the various components involved, including the
estimated project budget, the actual and/or revised budget, the previously approved
releases of funds, and the amount of the current request. This information provides the
history of the project. A suggested format follows:

The "XYZ" Project Budget (GSD Project Number, if Applicable)

ESTIMATED * ACTUAL PREVIOUSLY ** AMOUNT
AMOUNT AMOUNT RELEASED THIS

Construction
(Name of each contractor
with Vendor ID Number)
Professional Services-

Associate Architect/
Engineer, Construction
Manager, etc.
(Name of each contractor,
type of service to be provided,
and Vendor ID Number)

Allowances and Change
Order Fees

Local Administration/
SAO Fees

Percent for Art

Equipment

Contingency & Pre-Bid
Expenses

TOTALS

$ $

$ $

$ $

$ $

$ $

$ $

$ $

$ $

REQUEST

$ $

$ $

$ $

$ $

$ $

$ $

$ $

$ $

*Insert a column for a "Revised" project estimate, if applicable.
**Universities: If Local funds are being utilized for this project, insert a column outlining
how local funds are to be used.
***For a discussion of what are considered to be "contingency and pre-bid expenses"
and "allowances and change order fees" see Section 11.

Required Information Questions-Waiver of Competitive Selection
Depending upon the nature of the Capital Request, a waiver of competitive selection
may be required.

For requests that include a waiver of competitive selection, provide responses to the
following required information based on whether the waiver is for architect, engineering,
or other professional services contracts, amendments to professional services
contracts, or purchases of equipment.
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Architect, eneineerine, or other professional services contracts
NOTE: If this construction-related project is administered by DAS/GSD/SAO and
requires a waiver of competitive selection for the Architect/Engineer or Construction
Manager, contact your project administrator in DAS/GSD/SAO for completion of the
responses to the required information questions. If this construction-related project is
locally administered, and requires a waiver of competitive selection for the
Architect/Engineer or Construction Manager, the agency/institution of higher education
is responsible for completion of the responses to the required information questions.

Please type all questions or requests for information and provide a response. The
request package will be returned to the agency if the questions or requests for
information are not provided with the response.

1. Type of service to be provided:

2. Selection Process.
a. How was the Request For Proposal (RFP) publicized or advertised? Explain.
b. Number of proposals distributed.
c. Number of days in which interested parties had to respond to the RFP;
d. Number of proposals received.
e. For each proposal received provide (or attach a list):

• Name
• Complete Address of the principal place of business
• Amount of each proposal

f. Identify who rated the responses and was involved in the selection of the
contractor.

3. Identify the selected contractor and explain why this contractor was selected.

4. Contractor's location of its principal place of business:

5. Contractor's location from which all or most or contract work will be performed,
different from the location of its principal place of business:

6. Identify all state contracts that the selected contractor has had since the beginning of
the previous fiscal year through this fiscal year to date. Include contracts for this agency
or institution of higher education.

a. Total number of contracts:
b. For each, list the state agency and the contract
amount $

7. Provide the following employee information:

8. What percent of the work will be done by subcontractors?
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If more than 50 percent, provide the same employee information for each subcontractor
as requested in #7 above for the contractor.

9. Fee Analysis: For architect and engineer contracts, other professional design
services contracts, and construction management services, also provide a fee analysis
that includes the following:

(

(

a. Total estimated construction cost $
b. Provide the following information regarding the contractor's fees for the
services to be performed.

Amendments to architect, eneineerine, or other nrofessional services
contracts

1. Type of service to be provided.

2. Identify the vendor and location of vendor's principal place of business.

3. Explain why the contract is being amended.
• Change in scope of work?
• Change in the amount of hours of service required?
• Change in deliverables?
• Change in rate or amount?
• Miscellaneous substantive error.

4. What is the effect of the contract amendment on the project?

5. Using the following example, provide the dates of previous Controlling Board
approvals for this contract. Indicate whether the approvals were for the initial contract or
previous amendments to this contract. In addition, provide the information regarding the
contract amount(s) depending upon the type of contract previously approved by the
Controlling Board.

Example:

Initial Contract-Total amount of the initial contract or number of hours and the rate per
hour.
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Amendment-Total amount of the amended contract (initial + amendment) or total
number of hours (initial + amendment) and the total rate per hour (initial contract +
contract amendment).

(

^

/

Example:

Purchases of eauipment
1. Identify the equipment and provide the amount of each item.

Example: Name of the Item: Price Per Unit of Each Item x Number of
Units = Amount.

2. Selection Process:
a. How was the Request for Proposal (RFP)/Request for Quote (RFQ)
publicized or advertised? Explain.
b. Number of proposals/quotes distributed.
c. Number of days in which interested parties had to respond to the RFP/RFQ.
d. Number of proposals received.
e. For each proposal received provide (or attach a list):

Name
Complete address of principal place of business
Amount of proposal

f. Identify who rated the responses and was involved in the selection of the
vendor.

3. Indicate the selected vendor and explain why this vendor was selected.
4. Provide the complete address of the vendor's principal place of business.
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Attachments
Attachments, in addition to the responses to the Required Information Questions,
provide helpful information for understanding the nature of the request. The following
table outlines the required attachments in italics for requests involving capital
appropriations by project administration designation and project component. A
description of each attachment is provided also.

, r i ,; Prs^je{Gt Ad@"S58s^ast@`^1t^^s^s ,

Now/
Preapproval for agency ^
administration

Professional planning/ design/ State agency: Attach a copy of DAS planning/design/

engineering or construction recommendation letter from /engineering or construction

management services from DAS. management recommendation
letter

Higher education institutions:
Not required.
Preapproval for agency
administration:
State agency: Attach a copy of
the preapproval letter from

Construction contracts DAS. DAS construction contract
award letter.

Higher education institutions:
Not required.

Bid tabulations3 rice quotations
DAS equipment purchase

Bid tabulations/price quotations award letter.

Purchase of equipment
Sole source vendor letter, if Bid tabulations/price quotations
applicable. Sole source vendor letter, ff

applicable

Preapproval for agency administration: Attach a copy of the notification from
DAS/GSD/SAO authorizing the agency to administer the capital project.

DAS Planning/Design/Engineering or Construction Management Services

Recommendation Letter.• Attach a copy of the notification from DAS/GSD/SAO of its
recommendation that states the name of the contractor and the amount to be released
for the planning/design/engineering or construction management services contract.

DAS Construction Contract Award Letter. Attach a copy of the notification from
DAS/GSD/SAO of their recommendation that states the name(s) of the contractor(s)
and the amount to be released for the contract(s). Bid Tabulations/Price Quotations:
Attach a copy of the bid tabulations or applicable price quotation with the lowest and
most responsible bid circled for requests to release funds for construction contracts or
equipment purchases, which have awarded by the competitive selection required for the
particular type of contract.
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DAS Equipment Purchase Award Letter.• Attach a copy of the notification from
DAS/GSD/SAO of their recommendation which states the name(s) of the vendor(s), the
itemized list of equipment, and the amount to be released for the vendor(s) for the
purchase of equipment.

Sole Source Vendor Letter.• If a waiver of competitive selection is requested and the
agency has proposed to purchase equipment or services from a sole source, provide a
letter from the vendor explaining the justification for the sole source designation. For
institutions of higher education, provide a letter from the institution's purchasing
department justifying that the proposed purchase is from a sole source supplier.
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Operating Request-Detailed Instructions
The Operating Request is submitted primarily for requesting approval from the
Controlling Board to waive competitive selection for the procurement of non-capital
funded supplies or services that exceed the Controlling Board threshold for a particular
vendor pursuant to Revised Code Section 127.16 (B)(1). (For a detailed discussion of
the threshold, see Section II.) "Services" include the furnishing of labor, time or effort by
a person(s) which may be technical, non-technical, consulting, advisory, professional or
non-professional in nature. "Supplies" include all property, including, but not limited to,
equipment, insurance, materials, with the exception of land. In addition, pursuant to
Revised Code Section 127.16 (B)(2), the Operating Request is submitted for approval
to enter into real estate lease agreements.

The Operating Request may also be submitted for various types of actions requiring
Controlling Board approval as defined throughout the statutes. This request should not
be used for any action involving capital appropriations.

The Operating Request for a waiver of competitive selection for various procurement
activities can be divided into eight categories. Each of these categories has specific and
different required information. Provide the required information based on the type of
request. The eight types are as follows:

1. New Contracts
2. Contract Amendments
3. Contract Renewals
4. Purchases of Supplies
5. Non-Real Estate Leases
6. New Real Estate Leases
7. Real Estate Lease Addendums
8. Real Estate Lease Renewals/Holdovers

Detailed instructions for each type of request are divided into three sections:

Form Contents describe the parts of the form itself and the information required on the
form.

Required Explanation of Request describes the information required for the
explanation of the request to be included on the form and Continuation forms.

Summary Paragraph
Subsequent Paragraph(s)
Responses to Required Information Questions

Attachments describe other material that must be submitted with the form as part of
the request.
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Form Contents-Operating Request

GENERAL INFORMATION
Complete Fields 1-4.

0 New
±set :ra Date 62l131.t':"2 OPERATING REQUEST Controlling Board Request No.: 0BM0200q

:?=N?i'.d? INFr4P?iA^u4 ^ - Resel
- - ---- -- ---------- .

( enc ^inmc ; 4 . . . - --------- ---Z ^ ^an^.ing s2eue r4 3 ^i^8^azerd4j

sudgetand Managems-. Waiver of Competi:.:r ledion (Rgyifig5^_'. orte Sedion 127.16fl1. . ... t .. . ..

t '^.!itF tt e u,^.p rtuni./
^ InstE4uttonJDivfsion

A.dnYinl9tration ('1 ^ ^ .-..y . ^ , ^.. -. .,...... ,... -r
332': :QcT, -

C) Agency released competitive opportunity {Revilgd Code Section 127.162}

. ^l Other StatutoryAuthority/Bill Section:1 ^

0 Operating Transfer Request (Revised Code Section 127.141

DC05h

( ^ . . .. . _. ..

e ... ., .. - hcr .=tatzaor;4uthor+ty,B:Ii Bection:0-3

1. Controllinq Board Reguest No.: A ten-character code that identifies the request. The
first three characters are to be the agency code, and the remaining numbers are
generated sequentially by the e-Controlling Board. (e.g. OBM0100007)

2. Aqency Name: Name of the agency completing request.

3. Operating Request: The applicable Controlling Board authorization for this request.
• Waiver of Competitive Selection involving operating appropriations
(Section 127.16B)
• Other Statutory AuthorityfBlll Section: Cite Revised Code or Temporary Law

Section specifying the requirement for Controlling Board approval.

4. Bill No.: The Bill Number(s) referencing the source of the appropriation applying to
this request.

VENDOR INFORMATION
If a Waiver of Competitive Selection or Agency Released Competitive Opportunity is
requested, fields 5-14.

MF&"3FtRBATId3N .. .... ..... ^ ....... Etkfa ^^.- ... ...,. ,
.. ^..:: .....^,. .,..... ; ^^ .

:^=i ,^ c.ontracxl►ntuunf` ,.. .,,... ... ^ ^^ ^1,air i;^"" . __. . ,

.

5. Vendor Name: The vendor's name for which the waiver of competitive selection is
being sought.
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6. Vendor Address of Principal Place of Business: The address of the vendor's principal
place of business.

7. Gitv: The city of the vendor's principal place of business.

8. State: The state of the vendor's principal place of business.

9. County (Ohio Only): If the vendor's principal place of business is located in Ohio, the
county in which it is located.

10. Vendor ID: Enter the vendor's identification number.

NOTE: If the request for a waiver of competitive selection covers more than one
fiscal year in a biennium, the amount of the contract must be divided between the
first fiscal year of the biennium and the second year of the biennium.

11. FY: The current fiscal year for which a waiver of competitive selection is being
sought.

12. Contract Amount: The actual dollar amount that requires the waiver of competitive
selection for the current year of the fiscal biennium.

13. FY: The second fiscal year, within the fiscal biennium, for which a waiver of
competitive selection is being sought.

14. Contract Amount: If a waiver of competitive selection is being sought for both fiscal
years in a fiscal biennium, the actual dollar amount that requires the waiver of
competitive selection for the second year of the fiscal biennium.

FUNDING INFORMATION

Fields 15-22 for the Funding Information relative to this request are for a waiver
of competitive selection.

NOTE: If there is more than one fund code, appropriation line item, or
appropriation line item name being utilized for this request, the amount of the
contract/purchase from each source must be shown in the appropriate fields.

------ ------
. . 1 1 11 -. ^

15. Fund Group: Not.required for requests

16. Fund Code: The code designating the fund from which the waiver of competitive
selectEdn is being requester's

17. Appropriation Line Item: The six-digit line item from which the waiver of competitive
selection is being requested.
(Example: 400001)
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18. Approprriation Line Item Name: The exact appropriation line item name from which
the waiver of competitive selection is being requested.

19. Total Amount: The total amount being requested for approval for a waiver of
competitive selection in the current fiscal year.

NOTE: Repeat by selecting "Add New" for a different Fiscal Year.

SIGNATURES

_ _. -.._ ...,w.-^ _ __ . __. .... ..
Agency Dlredor or Authorized Agent

Date

244.4
On The Oee Of

Controlfinq Board President/OBM Director

23. Agencv Director or Authorized Agent: A signature of the agency director or his or
her designee is required by the agency prior to submitting the request.

24. On The Date Of: The date that the agency director or authorized agent signs the
request.

AGENCY CONTACT

_.:_. ^^ .,^_ ....^... .,,.. ,.:. ::.
^ v..,,^...^. _

25. Agency Contact: The information requested in these fields for the primary
agency/institution contact regarding questions about the request.
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REQUIRED EXPLANATION OF REQUEST

Summary Paragraph:
The text included in the following summary paragraph text box wi!l be the request description included in the
agenda. If this request is for a waiver of competitive selection, please oDmplete the required information questions and then
return to this page to systematically create the summary paragraph. You may then edit the system-created summary paragraph.

To systematically create the summary paragraph or to replace the text with the system-created summary paragraph, click the

The Budget and Management respectfully requests Controlling Board approval to {complete the summary paragraph for this
request).

[Nate: Only the tirst 2000 characters will be saved.]

SuhsequentParagraphs:
Provide a detailed explanation of the nature of the request and any additional background information relative to this requeaY.
Ctidc h r^for instructions on information required for each type of request.

[Note: Only the first 6000 characters wA! be saved.]

Related CBR Ho.:

the first 200 characters will be saved.f

26. See Required Information sections below.

For each type of request for a waiver of competitive selection, an example of a
Summary Paragraph and suggestions for Subsequent Paragraphs are provided to
assist you in preparing your explanation. In addition, certain Responses to Required
Information Questions are to be included as part of the explanation of the request.

New Contracts

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:

"The {agency or institution name} respectfully requests Controlling Board approval to
waive competitive selection in the amount of $ {per Fiscal Year} to
contract with {vendor name}, {vendor city, state, county (Ohio vendors only) of its
principal place of business} to provide {service/ deliverables} for the {describe the
program/project}.'°
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Subsequent Paragraphs
Provide a written explanation describing, in detail, the nature of the request. Provide
background information relative to the project or program for which the waiver of
competitive selection is being sought. Suggestions for these paragraphs, based on the
type of request, should include the following:
Objectives of the project or program requiring a contract
Prior phases of the project or program requiring a contract
If the contract is a portion of a multi-phase project or program, indicate the
phases of the contract, including future phases of the project or program.

Reguired Information Questions
1. Selection Process: Was this contract subject to selection by a Request for Proposal
(RFP) process? Provide the responses to the requested information for either A or B.

A. If no, explain why this contract was not subject to an RFP process.
B. If yes, type and answer the following requests for information.

1) If a Request for Proposal (RFP) for this service was issued, how was the RFP
publicized or advertised? Explain.

2) Number of proposals dist(buted.

3) Number of days in which interested parties had to respond to the RFP.

4) Number of proposals received.

5) For each proposal received provide (or attach a list):
Name
Complete address of the principal place of business
Amount of proposal

6) Explain why this contractor was selected.

7) Indicate who rated the responses and was involved in the selection of the contractor.

2. Identify the selected contractor and provide the contractor's address (city, state, and
county, Ohio vendors only) of its principal place of business.

3. Contractor's location from which all or most or contract work will be performed, if
different from the location of principal place of business.
(For institutional agencies, cite the location of the institution, including the city and
county, where services are to be performed.)

4. Institutional agencies only: Is the contractor currently performing services at the
institution listed above? If yes, provide the date that the contractor first began
performing services at this state institution.

5. Specify the deliverables of this contract or describe the scope of service(s) to be
performed by this contractor.

6. Cite the account category being used for this purchase of service(s).
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7. Duration of this contract (beginning and ending dates) within the fiscal biennium.

8. Is the contractor already performing work under this contract?
If yes, answer a, b, and c.

a. On what date did the contractor begin work?
b. Are you requesting retroactive approval of the contract?
c. If yes, give the requested retroactive effective date.

9. Identify all state contracts that the selected contractor has had approved by the
Controlling Board since the beginning of the last fiscal year through this fiscal year to
date. Also, include contracts approved for this agency or institutions of higher
education.

a. Total number of contracts:
b. For each contract list the state agency
and the contract amount $

10. Is this contractor in compliance with Buy America and Buy Ohio?
Explain.

11. Provide the following Employee Information:
Nationwide Ohio
Total Number of Employees
Percentage of Women
Percentage of Minorities

12. What percent of the work will be done by subcontractors?
If more than 50 percent, provide the same information for each subcontractor as
requested in number 11 above for the contractor.

13. Provide all subsequent renewal schedules (beginning and ending dates) and
amounts associated with this contract. A contract renewal is the exercise of an option to
enter into a subsequent contract with a vendor in accordance with renewal provisions
specified in a preceding contract.

NOTE: All Amounts must be shown in amounts per fiscal year.

Contract Amendments

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:

"The {agency or institution name} respectfully requests Controlling Board approval to
waive competitive selection in the amount of $ {per Fiscal Year} to
amend/modify the contract with {vendor name}, {vendor city, state, county of its
principal place of business} to provide {service/deliverables} for the {describe
program/project}."
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Subsequent Paragraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection to amend a contract is being sought. Suggestions for these paragraphs
include:
Objectives of the project or program requiring a contract amendment
Prior phases of the project or program
If the contract is a portion of a multi-phase project or program, indicate the
phases of this contract, including future phases of the project or program.

Reauired Information Questions
Please type all questions or requests for information and provide a response.
Examples do not need to be re-typed.

1. Identify the contractor and provide the contractor's address of its principal place of
business.

2. Explain why this contract is being amended and the effect of the amendment on the
project or program. For example, any of the following, or combination of the following,
would require a contract amendment.

Change in vendor?
Change in scope of work?
Change in the amount of hours of personal service required?
Change in deliverables?
Change in rate or amount?
Miscellaneous substantive error in the original contract.

3. Specify the deliverables of this contract or describe the scope of service(s) to be
performed by this contractor.

4. Cite the account category being used for this purchase of service(s).

5. Using the following example, provide the dates of previous Controlling Board
approvals for this contract. Indicate whether the approvals were for the initial contract,
amendments to this contract, or previous renewals for this contract. In addition to the
date(s) of Controlling Board approval, provide the following information depending upon
the type of contract previously approved by the Controlling Board.

Initial Contract-Total amount of the initial contract or number of hours and the
rate/hour. NOTE: All amounts must be shown in amounts per fiscal year.

Amendment-Total amount of the amended contract (initial + amendment) or total
number of hours (initial + amendment) and the total rate/hour (initial contract + contract
amendment + contract renewals within the biennium) NOTE: All Amounts must be
shown in amounts per fiscal year.

Renewal-Total amount of the renewed contract or the total number of hours and the
total rate/hour. NOTE: All amounts must be shown in amounts per fiscal year.
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Examole:

NOTE: All amounts must be shown in amounts per fiscal year.

7. Duration of this contract (beginning and ending dates) within the fiscal biennium,
including amendment.

8. Provide all subsequent renewal schedules (beginning and ending dates) and
amounts associated with this contract.

NOTE: All amounts must be shown in amounts per fiscal year.

Contract Renewals

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:

"The {agency or institution name} respectfully requests Controlling Board approval to
waive competitive selection in the amount of $ {per fiscal year} to
renew the contract with {vendor name}, {vendor city, state, county of its principal place
of business} to provide {service/deliverables} for the {describe program/project}."

Subsequent Paragraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection for the renewal of this contract is being sought. Suggestions for these
paragraphs include the following:
Objectives of the project or program requiring the renewal of a contract
Prior phases of the project or program
If the contract is a portion of a multi-phase project or program, indicate the
phases of the contract, including future phases of the project or program.

Required Information Questions
1. Identify the contractor and contractor's address of its principal place of business.
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C

2. Provide a brief history of the project or program being affected by the work of this
contractor.

3. Specify the deliverables of this contract or describe the scope of the services to be
performed by renewing this contract.

4. Cite the account category being used for this purchase of service(s).

5. Using the following example, provide dates of previous Controlling Board approvals
for this contract. Indicate whether the approvals were for the initial contract,
amendments to this contract, or previous renewals for this contract.

Initial Contract-Total amount of the initial contract or total number of hours and the
total rate per hour. NOTE: All amounts must be shown in amounts per fiscal year.

Amendment-Total amount of the amended contract ( initial + addendum) or total
number of hours (initial + addendum) and the total rate per hour ( initial contract +
contract addenda + contract renewals within the biennium) NOTE: All amounts must be
shown in amounts per fiscal year.

Renewab-Total amount of the renewed contract or the total number of hours and the
total rate per hour. NOTE: All Amounts must be shown in amounts per fiscal year.

Example:

7. Is this contract rate an increase in the total amount of the contract or the rate per
hour over the previous contract rate? If yes, explain why.

8. Duration (beginning and ending dates) of this contract renewal within the fiscal
biennium.

9. Provide all subsequent renewal schedules (beginning and ending dates) and
amounts associated with this contract.
NOTE: All amounts must be shown in amounts per fiscal year.
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6. Provide the total amount of the contract renewal or total number of hours and total
rate per hour.



Purchases of Supplies or Equipment

Summary Paraaraph
The first paragraph of the request should be a summary paragraph in the following
format:
"The {agency or institution name} respectrully requests Controlling Board approval to
waive competitive selection in the amount of $ {per fiscal year} to
purchase {supply/equipment} from {vendor name}, {vendor city, state, county (Ohio
vendors only) of its principal place of business} for the {describe the program/project.}"

Subsequent Paragraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection for the purchase of supplies/equipment is being sought. These paragraphs
should include an explanation of the objectives of the project or program requiring the
supplies or equipment.

Required Information Questions
Please type the question or request for information and provide a response.
Examples do not need to be re-typed.

1. Identify the supply or supplies/equipment and provide the amount of each item.
Example
Name of the Item: Price Per Unit x Number of Units = Amount of Each Item

NOTE: If purchasing the supply or supplies/equipment from more than one vendor,
identify each vendor, and provide the above information.

2. Cite the account category being used for this purchase.

3. Selection Process: Was this purchase subject to selection by a Request for Proposal
(RFP) process? Provide the responses to the requested information for either A or B.

A. If no, explain why this purchase was not subject to an RFP process.
B. If yes, type and answer the following requests for information.

1) If a Request for Proposal (RFP) for this purchase was issued, how was the RFP
publicized or advertised? Explain.

2) Number of proposals distributed.

3) Number of days in which interested parties had to respond to the RFP.

4) Number of proposals received.

5) For each proposal received, provide (or attach a list):
Name
Complete address of the principal place of business
Amount of proposal
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6) Explain why this vendor was selected.

7) Indicate who rated the responses and was involved in the selection of the vendor.

4. Is this vendor in compliance with Buy America and Buy Ohio?
Explain.

Non Real-Estate Leases

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:

"The {agency or institution name} respectfully requests Controlling Board
approval to waive competitive selection in the amount of $ to
lease {description of leased item} with {vendor name}, {vendor city, state, county
of their principal place of business} for the {describe project/program}."

Subsequent Paragraphs
Provide a detailed written explanation of the nature of the request, including
background information relative to the project or program for which the waiver of
competitive selection for the leased item is being sought. These paragraphs should
include an explanation of the cost benefit to the agency that will be leasing the item(s)
as compared to purchasing the item(s).

Required Information Questions
Please type each question or request for information and provide a response.

1. Describe item(s) being leased.

2. Cite the account category for this lease of equipment.

3. Selection Process: Was this purchase subject to selection by a Request for Proposal
(RFP) process? Provide the responses to the requested information for either A or B.

A. If no, explain why this purchase was not subject to an RFP process.

B. If yes, type and answer the following requests for information.

1) If a Request for Proposal (RFP) for this purchase was issued, how
was the RFP publicized or advertised? Explain.

2) Number of proposals distributed.

3) Number of days in which interested parties had to respond to the
RFP.

4) Number of proposals received.
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5) For each proposal received provide (or attach a list):
Name
Complete address of the p(ncipal place of business
Amount of proposal

6) Explain why this vendor was selected.

7) Indicate who rated the responses and was involved in the selection of
the vendor.

4. Identify all state contracts/agreements that the selected vendor has had approved by
the Controlling Board for this vendor since the beginning of the last fiscal year through
this fiscal year to date. Also include contracts/agreements approved for this agency.

a. Total number of contract/agreements:
b. For each, contract/agreement list the state agency and the
contract/agreement amount $

5. Is this vendor in compliance with Buy America and Buy Ohio? Explain

6. Provide the following Employee Information:

^ ,.

Total No. of Em lo ees
% Women % %
% Minorities % %

7. Cost to lease the item over the term of the lease:
g. Net unit cost: $
h. Number of items
i. Total item cost (net unit cost x number of items): $
j. Any trade-in allowance: $
k. Adjusted total item cost (c - d): $
1. Stated or implied interest rate:
m. Periodic payment amount (principal + interest): $
n. Number of payments:
o. Amount of total payments (g x h): $
p. Installation or other costs payable to the lessor $
q. Total lease cost (i + j): $
r. Sum of one-time costs related to putting the leased item into service and

payable to parties other than the lessor:
s. Totalcost(k+i)$

8. Duration of lease agreement (beginning and ending dates) within the fiscal biennium.

9. Is the agency already leasing the item covered by the lease agreement?
If yes, answer a, b, and c.

a. On what date did the agency begin to lease the item?
b. Are you requesting retroactive approval of the lease?
c. If yes, give the requested retroactive effective date.
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10. If applicable, provide all subsequent renewal schedules (beginning and ending
dates) and amounts associated with this lease agreement.

NOTE: All amounts must be shown in amounts per fiscal year.

11. If applicable, provide the renewal cost associated with this lease agreement:
(Renewal Cost = Renewal Rate x Number of Payments).

a. If renewal option, state renewal rate:
b. Total renewal cost: $

12. If purchase option, state purchase price: $

13. Disclosures: If applicable, complete:
a. Penalty for failure to renew: $
b. Contingent penalties or obligations, escalator clauses providing for rate or
cost increases, etc.: $

New Real Estate Leases

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:

"The {agency or institution name) respectfully requests Controlling Board approval to
waive competitive selection in the amount of $ {per fiscal year) to
lease commercial {type of real estate) space from {Iessor name), {lessor city, state,
county (Ohio vendors only) of its principal place of business} for the {agency, institution
and/or division)."

Subsequent Paragraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection to affect a new real estate lease is being sought.

Required Information Questions
Please type the question or request for information and provide a response.

1. Tenant agency and division:

2. Identify the type of real estate. (Office, Warehouse, Storage, Laboratory, Parking, or
Other)

3. Location of property (street address, city, county, state, zip code).

4. Identify the owner/lessor of the property and provide the complete address of its
principal place of business.

5. Explain why the agency is relocating. Or, if the agency is not relocating, explain why
a new lease has been negotiated.
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6 Identify the number of other sites considered for this agency's real estate lease.
Include the completed address of each of the sites.

7. Is the agency already occupying the space that is covered by the lease agreement?
If yes, answer a, b, and c.

a. On what date did the agency begin occupancy?
b. Are you requesting retroactive approval of the lease agreement?
c. If yes, give the requested retroactive effective date.

8. Duration of the lease (beginning and ending dates of this lease agreement) within the
fiscal biennium.

9. Identify all state lease agreements or contracts in which the selected lessor has been
approved by the Controlling Board anytime since the beginning of the last fiscal year
through this fiscal year to date. Also include all lease agreements or contracts approved
for this agency.

d. Total number of lease agreements or contracts:
e. For each list the state agency and the lease/contract amount

$ per fiscal year.

10. Lease Cost: Identify the cost to lease the property over the term of the lease:
f. Rate per square foot: $
g. Number of square feet: $
h. Tenant improvements (lump sum or total cost per square foot): $
i. Contingency Amount $
j. Other amounts payable to lessor (either lump-sum or over the course of the

lease), such as parking, utilities, maintenance and repairs, janitorial, trash
removal, security, insurance, taxes, etc.

k. (Total of other amounts): $

11. Total lease cost (sum of [a x b] + [c+d+e]) payable to lessor over the lease term:
$

12. Sum of one-time costs related to putting the property into service and payable to
parties other than the lessor (amounts payable to lessor should be included in [e]
above): total of costs for moving, new furniture and equipment, telephone and computer
installation, etc. $

13. Total Cost (sum of 11+ 12) above: $

14. If a renewal option is applicable, provide all renewal schedules for this lease
agreement (starting and ending dates), the number of square feet, the rate per square
foot and total amount of the lease per fiscal year.

Example:
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15. If purchase option, state purchase price: $

16. Disclosures: Complete, if applicable.
a. Penalty for failure to renew: $
b. Contingent penalties or obligations, escalator clauses providing for rate or

cost increases, etc.: $
c. Explain nature of the costs identified in b.

Real Estate Lease Addenda

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format: `The {agency or institution name} respectfully requests Controlling Board
approval to waive competitive selection in the amount of $ {per fiscal
year} to effect an addendum to a commercial real estate lease for {type of real estate}
space with {lessor name), {lessor city, state, county (Ohio only) of its principal place of
business) for the {agency, division}."

Subseauent Paragraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection for a real estate lease addendum is being sought.

Reauired Information Questions
1. Tenant Agency and Division:

2. Identify the type of real estate. (Office, Warehouse, Storage, Laboratory, Parking,
Other)

3. Identify the location of property (street address, city, county (Ohio only), state and zip
code).

4. Identify the owner/lessor and provide the complete address of its principal place of
business.

5. Why the lease is being addended? Any of the following, or combination of the
following would require a lease addendum. Explain.

• Increase in square footage?
• New or additional tenant improvements?
• Change in rate or amount?
• Substantive change in terms of the lease (i.e., additional services to be

provided by lessor)?
• Miscellaneous substantive error in current lease agreement?

6. What is the effect of the proposed lease addendum on the agency?
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8. Provide the followir3g information regarding this lease agreement:
' ;f/ Fl.. ...

. .. .. . . . ..' . . / . ..,. .. i.. .:..... .
. f .a..r1...11.1sf

Rate per squarefoot ^ FY $ FY
^ FY $ FY

Number of square feet
Tenant Irraprczaoerraents-Lump $ FY $ FY
Sum or Per S . Ft.? S eci . ^ FY $ FY

Other Arnaunts. Specify. FY $ FY
^ FY $ FY

Total Lease Cost (Surn) $ FY $ FY
$ F`! $ FY

9. Duration of lease (beginning and ending dates) within the fiscal biennium, including
addendum.

10. Provide all renewal schedules, starting and ending dates, and the total lease cost
per each fiscal year.

'imxrre a^ie:
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7. Using the following example, provide the dates of previous Controlling Board
approvals for this lease within the current biennium. Indicate whether the approvals
were for the oraginal lease, addenda to this lease, or previous renewals for this iease.



Real Estate Lease Renewal or Real Estate Lease Holdover

Summary Paragraph
r The first paragraph of the request should be a summary paragraph in the following

format: 'The {agency or institution name) respectfully requests Controlling Board
approval to waive competitive selection in the amount of $ {per fiscal
year} to renew/holdover a commercial real estate lease for {type of real estate) space
with {Iessor name), {lessor city, state, county (Ohio only) of its principal place of
business) for the {agency, division)."

Subsepuent Paraeraphs
Provide a detailed written explanation of the nature of the request. Provide background
information relative to the project or program for which the waiver of competitive
selection for the renewal/holdover of the commercial real estate lease is being sought.

Required Information Questions
Please type the question or request for information and provide a response.
Examples do not need to be re-typed.
1. Tenant agency and division.

2. Identify the type of real estate. (Office, Warehouse, Storage, Laboratory, Parking,
Other)

3. Identify the type of lease agreement-Real Estate Lease Renewal or Real Estate
Lease Holdover.

4. Identify the owner/lessor and provide the complete address of their principal place of
business.

5. Identify location of property (street address, city, county, state, and zip code).
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6. Using the following example, provide dates of previous Controlling Board approvals
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were for the original lease agreement, addenda to this lease agreement, previous
renewals or previous holdovers for this lease agreement.
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7. Provide the following information regarding this lease agreement.

-^^^-------------------- _
MM, % .. - "^

^^ -------------- FY ^
Rate per square foot F 'FY

-̂^ - - - FY
Number of s uare feet

----- FY $

Tenant Improvements-Lump $ FY ;sm - FY
Sum or Per Se^ Ft.? S eci $ F'^" ;$ FY

Other Amounts. Specify. $
m W FY $ FY

Total Lease Cost (Sum) $ FY $ F^
s FY $ FY

8. Duration of lease (beginning and ending dates) including expiration date of renewal
(holdover).

9. Provide all renewal schedules, starting and ending dates, and the total lease cost per
each fiscal year,

ivxarnoie.

10. For holdover agreements only, provide the anticipated date of approved new
lease agreement.

Attachments-Operating Request
In addition to the Operating Request form, all Continuation forms, and Vendor
Continuation forms, where applicable, the following Attachments for each type of
request for a waiver of competitive selection are to be provided. Review Section IV for
instructions on assembling a complete Controlling Board request package.

New Contract-Assemble in this order following the responses to the Required
Information Questions.

• Copy of approved Release and Permit from DAS-State Purchasing or OIT.
If purchasing from a blanket Release & Permit issued by DAS, provide a
copy of the Release and Permit that exempts this purchase.

• Sole source justification letter, if applicable
• Request for Proposal (RFP)-A copy of the actual RFP as it was

distributed to prospective bidders.
• Response to RFP from selected vendor.
• Contract, specifying the amount and the duration of the contract, signed

by the vendor only.
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Contract Amendment-Assemble in this order following the responses to the
Required Information Questions.

• Copy of the contract amendment, specifying the amount and the duration
of the contract, signed by the vendor only.

• When applicable, a copy of approved Release and Permit from DAS State
Purchasing or OIT. If purchasing from a blanket Release and Permit issued
by DAS, provide a copy of the Release and Permit that exempts this
purchase.

Contract Renewal-Assemble in this order following the responses to the Required
Information Questions.

• Copy of approved Release and Permit from DAS-State Purchasing or OIT.
If purchasing from a blanket Release and Permit issued by DAS, provide a
copy of the Release and Permit that exempts this purchase.

• Recent sole source justification letter, if applicable
A copy of the contract renewal or a copy of a letter from the agency to the vendor
informing the vendor that the agency is exercising its option to renew the
contract pursuant to the terms of the original contract. This contract or letter
must specify the duration of the renewal and the amount of the contract per fiscal
year.

Purchase of Supplies or Equipment-Assemble in this order following the responses
to the Required Information Questions.

• Copy of approved Release and Permit from DAS-State Purchasing or OIT.
If purchasing from a blanket Release and Permit, provide a copy of the
Release and Permit that exempts this purchase.

# Sole source justification letter, if applicable.
• Request for Proposal (RFP)/Request for Quote (RFQ)
• Response to RFQ from selected vendor on vendor's stationery

Non Real-Estate Leases-Assemble in this order following the responses to the
Required Information Questions.

• Copy of approved Release and Permit from DAS-State Purchasing or OIT.
If purchasing from a blanket Release and Permit, provide a copy of the
Release and Permit that exempts this purchase.

• Sole source justification letter, if applicable.
• Request for Proposal (RFP)/Request for Quote (RFQ)
• Response to RFPIRFQ from selected vendor on vendor's stationery. The

duration of the lease and the amount per fiscal year must be specified in
the response from the selected vendor.

New Real-Estate Lease-Assemble in this order following the responses to the
Required Information Questions.

• New real estate lease signed by the lessor (only).

Real-Estate Lease Addendum-Assemble in this order following the responses to the
Required Information Questions.

• Real estate lease amendment signed by the lessor (only).
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Real-Estate Lease Renewal or Real-Estate Lease Holdover-Assemble in this order
following the responses to the Required Information Questions.

• Copy of DAS letter to the lessors notifying them of the agency's intent to
renew (holdover), with renewal (holdover) terms, pending approval by
Controlling Board.

Transfer of Operating Request-Detailed Instructions
The Transfer of Operating Request form may be submitted to seek Controlling Board
approval for the various actions to adjust an agency's operating budget as listed below:

• Transfer of operating appropriation.
• Transfer of cash.
• Transfer of operating appropriation and cash.
• Transfer from the Emergency Purposes appropriation line item (Revised

Code Section 127.14), including earmarked portions of the line item, or
other specific Controlling Board appropriation line items as provided in
the temporary law of the appropriations act.

NOTE: Review the scenarios in Section II, "Do I Need to Come to the Controlling
Board?" before preparing a Transfer of Operating Request. The detailed instructions
are divided into two sections:

Form Contents - Transfer of Operating Appropriations Request
Describe the parts of the form itself and the information required on the form. A blank
form with numbered fields accompanies the instructions.

Required Explanation of Request
Describes the information required for the explanation of the request to be included on
the form and Continuation Forms.

• Summary Paragraph
• Subsequent Paragraph(s)
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Form Instructions-Transfer of Operating Appropriations
Request

GENERAL INFORMATION

--- ....--.-.. . ......... -----_^

2ukz S)gEEtdF.)Ip< Q wF : raliissq Board 33es)uest Att
_ __ ...

... . . - -- ----- -------- -__..... ..... . ....._. ......^.. _ . . ... .w. ......,

I. rifJP. aP '^:tr !

( ^^.^ . ^ _.,^ ... . _ _. ..

.. . ^ ___. ...............

Institution/Diwsion 'f= r °

Administration

(;> Aoency released competitive opportunity (Revised Code Section 127.162) a

^J Other Statutory Authority/8ill Section:

{ *Operatinp Transfer Request (Revised Code Section 127.14)
. "^(We for 2 ^.

El Appropriation 3 [ :3 > ,.. `

ED Cash d

]other Statutory Authonty/Biil Section:
----------------

1. Controllinct Board Request No.: A ten-character code that identifies the request. The
first three characters are to be the agency's code and the remaining numbers are
generated by the e-Controlling Board.

2. Agency Name: Name of the agency completing request.

3. Operating Transfer Request: The transfer action being requested.

• Appropriation
• Cash
• Other Statutory Authority/Bill Section (Specify)

4. Eligible for OBM Director Approval?: Yes or No to identify whether this request is
eligible for approval by the Director of OBM as specified in the Guidelines for Transfer
of Operating Appropriation.

(Refer to Section II for a discussion of eligibility for approval by the Director of OBM.)

5. Bill No.: The Bill Number(s) referencing the source of the appropriation applying to
this request.
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TRANSFER INFORMATION

^ _ - - -^ -

(
X L c.1c [10^ r 4^.

$100.00 $SOO.flt3

^! 13 ^, osuoi i^ 1^ f ;:a 17^^^ SEsTZ ^1i^êeii ^iao.oo^ $500.00
( - ^ ^....

,4dsS rdaew1. 00 OSt1t

6. From To Apency: This field is associated with the appropriation line item and/or fund
from which the transfer is being requested.

7. FY: The fiscal year for the appropriation line item and/or fund for which the transfer
"From" applies.

8. Fund Group: Not required for requests after July 1, 2007.

9. Fund Code: The code designating the fund from which the transfer is being
requested.

10. Appropriation Line Item: The six-digit line item from which the transfer of
appropriation is being requested. Assigned by State Accounting ( Example: 772723).

11. Appropriation Line Item .Name: The exact appropriation line item or fund name from
which the transfer of appropriation and/or cash is being requested.

12. Transfer Amount: The appropriation and/or cash amount requested to be
transferred.

13. From To Agency: This field is associated with the appropriation line item or fund to
which the transfer is being requested.

14. FY: The fiscal year forthe appropriatitrn line iteen or fund for wlitch tho transfer"To°'
applies.

15. Fund Group: Not required for requests after July 1, 2007.

16. Fund Code: The code designating the fund to which the transfer is being requested.

17. Appropriation Line Item: The six-digit line item to which the transfer of appropriation
is being requested. Assigned by State Accounting. (Example: 772721)

18. Appropriation Line Item Name: The exact appropriation line item or fund name to
which the transfer is being requested.

19. Transfer Amount: The appropriation and/or cash amount requested to be
transferred.
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SIGNATURES

__.. __ ... ,, _ _ ._.. ._..__
Agency Director or Authorized Agent

Date

z1

On The Date Of

__-
ControlBing Board presrdent/OBiA Director

20. Agency Director or Authorized Agent: A signature of the agency director or his or
her designee is required by the agency prior to submitting the request.

21. On The Date Of: The date that the agency director or authorized agent signs the
request.

AGENCY CONTACT

22. Agency/Institution Contact: The information requested in these fields for the primary
agency/institution contact regarding questions about the request.

REQUIRED EXPLANATION OF REQUEST

-- --- ----------
E UERED EXPLANA71[ON OF Rlf UFSY ,^a Nue

Sumrnary Parapraph:
The text incWded in tht foflowing sumenary poraprapPo bwet box wvitf be the raqae# deaseiption int9udad in the
apenda. If this requast ts for a wa^ver of ovmpHitive saVectlon, plr.aso cpmptzte tha nequired lnformation quatdrons snd then
retum to thm pape to ayatNnatimlly create the aummary parapraph. Ypu may than edit the aYatem-Ereated summary parapreph.

To sYatemat+ta3ly oreate the surmnary perapraph or tn reptace tha teut wrth the sYSCem-creatpd aummarY parapraph, dick tha

^ Yhe @udpet and
aquaft3.

apPr9V8I to (GOmplEte the abmmary parapraph for thi5 -

jNo4a: Onfy khc Yirst 2tlA7 theecterzwYP be.eved.l •

Subsequent Paragrapha:

Provide a detaded explanatron of ebe natura of the rcquaat ond any additione4 bsckproumd "urformeLOn retative to thia raquctt.
Clidc„j^r fpr rrrstnrUiona on onfamation rxy_mred,for eaeh type,nf request__„__..

Only Nre Pirst 6DpO Chor.aCeCrs rvflf be smYVar/.f

1CeRNm:

.

wd; be saved.)

23. Required Explanation of Re®uest: A detailed written explanation describing why the
request for transfer is being submitted. The first paragraph should include the names
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and the amount of appropriations and/or cash involved with the request. Generally, this
paragraph reflects the summary that appears on the Controlling Board meeting agenda.

Use the Continuation form if additional space is necessary.

For each type of request for a transfer of appropriation and/or cash, an example of a
Summary Paragraph and suggestions for Subsequent Paragraphs are provided to
assist you in preparing your explanation. In addition, certain Responses to Required
Information Questions are to be included as part of the explanation of the request.

Summary Paraeraph
The first paragraph of the request should be a summary paragraph in the following
format: "The {agency} respectfully requests Controlling Board approval to transfer
${specify amount} of {cash, appropriation, or cash and appropriation} from
{appropriation line item/fund name} to {appropriation line item/fund name} for the
{specify project or program}.

NOTE: For a transfer of general Emergency Purposes appropriation, the OBM analyst
will assist in providing information that should be included in the explanation of request.

Subseauent Paraeraahs
Provide a written explanation describing, using as much detail as necessary, the nature
of the request for the transfer of appropriation and/or cash. Provide background
information relative to the project or program for which the transfer is being sought.

NOTE: For a transfer of earmarked Emergency Purposes appropriation, or other
specific Controlling Board appropriations, the agency should explain how it has met the
terms and conditions specified in the temporary law of the appropriations act for
requesting the transfer.

Required Information Questions
1. How will the additional appropriation and/or cash be used? Provide the following
information below relative to this transfer:
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2. Provide a short description of each item affected by this transfer in the table above.
For example, if transferring appropriation to a subsidy line item, provide details on the
added recipients or the new allocation formula for distribution of moneys. For account
category 500, responses to specific questions in number 5 below are required.

3. Will this transfer be used to maintain current service levels, expand an existing
program or activity, or begin a new program? Explain.

4. Based upon the response to number 3, explain how these services or programs
would have been funded if this additional of funding were not available.

Account category 500-Personal Services:
1. Explain why changes are being requested in the personal services account

category 500.
m. How many existing staff are being affected by this transfer and from what

appropriation line item are they currently being paid?
n. How would these existing staff have been affected if these additional funds were

not available?
o. Will new staff be hired as a result of the additional funds? If so, how many?
p. How will these additional staff members and their associated operating

expenses be paid for in subsequent fiscal years?

6. List any other transfers involving these appropriation line items and/or cash approved
by the Controlling Board in the current biennium, including the date and requested
amount of the adjustment(s).

Fund/Appropriation Request- Detailed Instructions
The Fund/Appropriation Request may be submitted for requesting the following
adjustments to an agency's operating budget during a fiscal biennium, pursuant to
Revised Code Section 131.35.

• Increase in Appropriation Authority
• Creation of a New Fund
• Establish Appropriation Authority

The detailed instructions for preparing requests of this nature are divided into three
sections:

Form Contents

Describe the parts of the form and the information required on the form.

Required Explanation of Request describes the information required for the
explanation of the request to be included on the form and Continuation Forms.

Summary Paragraph
Subsequent Paragraph(s)
Responses to Required Information Questions
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10. Current Approgriation Amount: The current appropriation amount for the current
year of the fiscal biennium.

11. Amount of Increase or New Fund: The amount of appropriation authority requested
for an increase or creation for the current year of the fiscal biennium.

SIGNATURES

Ag ncy D3res flr a^ Au ^.afazed Agerti

qam

O;, Yhe aaEc- rd

. .._.
^anaviEnq^ 5rsard P r_ +.̂.sEd^en _CIC3_ ^3M Di:^e:._ 8 _ ar

12. Agency Director or Authorized Agent: A signature of the agency director or his or
her designee is required by the agency prior to submitting the request.

13. On The Date Of: The date that the agency director or authorized agent signs the
request.

AGENCY CONTACT

Wf.cfi^Y t't3EY6,A^C9 9$ '...._.
^rsi ttema..

^° _...... _.... ...........__ .__ ..._......

__....._._.-^

14. Agency Contact: The information requested in these fields for the primary agency
contact regarding questions about the request.
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REQUIRED EXPLANATION OF REQUEST

:xt included in the foilwring summary parapraph text bpx will be the request description included in the
a. If this request is tor a wewar of otmpetitive selectipn, phxse complete the required informetion puestions and then
to this page to systematically treete the summary peragraph. You may tlmn edit the sys:em•aeated summary parapreph.

;ematirstly create the summary paragraph or to replace the taxt with the syatem-seared summary paragraph, du:k the

The Budget and Management respcctfuNy reQUests Ccntrolling Buerd approval to {mnp7ett tha summary parepraph for this
reauest}.

0.1+ M. Fmt2000 charactars wJ! be seved.l

puant Paragraphs:

e a detaikd explanahon of the nature of the n badcground information selative to this request.

jt,bte: oniy d:e Hrst 6000 characters wiR he sevw.d.1

Retate.d C9R No.:

wtll be sevad.l

15. Required Explanation of Request: Provide a written explanation describing the
nature of the request being submitted for an adjustment to an agency's operating
budget (Increase in Appropriation, Creation of a Fund, or the Establishment of
Appropriation Authority).

Summary Paragraph
The first paragraph of the request should be a summary paragraph in the following
format:
"The {agency} respectfully requests Controlling Board approval to {create/ increase}
{appropriation authority/fund} in the amount of $ in {appropriation line
item/fund} {specify appropriation line item name/fund name)."

Subseguent Paraeraahs
Provide a detailed written explanation describing why the request for an adjustment to
the agencyrs operating budget (Increase in Appropriation, Creation of a Fund, or the
Establishment of Appropriation Authority) is being submitted. Provide additional
background information regarding the projects or programs benefiting from the
appropriation adjustment. Use the Continuation form if additional space is necessary.

Required Information Questions
-1. Identify the source of additional revenue (e.g., increase in fee, increase in state or
federal grants, etc.).

2. If applicable, explain why creating and/or increasing a new fund and/or line item is
more appropriate than depositing the revenue into an existing fund and increasing the
appropriation authority of an existing line item.
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3. Time line: Has the revenue been received?
a. If so, provide the receipt date of the revenue.
b. If not, when is the revenue expected to become available?

4. For federal funds only, provide the following information:
a. Grant identification number from the Catalogue of Federal Domestic
b. Assistance:
c. Amount of state matching funds required:
d. Source (appropriation line item) of that match:
e. Statutory or executive authority for participation in the program.

Include a brief summary of the text or a copy of the reference.

5. How will the additional appropriation and/or cash be used?
Provide the following information below relative to this budgetary adjustment:

NOTE: If a new fund and new appropriation authority are being requested, the "Current"
and "Requested" columns are not required.

7. Will this transfer be used to maintain current service levels, expand an existing
program or activity, or begin a new program? Explain.

8. Based upon the response to number 7, explain how these services or programs
would have been funded if this additional of funding were not available.

9. Account Category 500-Personal Services:
a. Explain why changes are being requested in the personal services account

category 500.
b. How many existing staff are being affected by this transfer and from what

appropriation line item are they currently being paid?
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6. For each additional amount shown in the table, provide a short description of what
the dollars will be used to accomplish. For example, if increasing a subsidy account
category, provide detail on the added recipients or the allocation formula for distribution
of moneys. For account category 500, respond to specific questions in number 9 below.



c. How would these existing staff have been affected if these additional funds were
not available?

d. Will new staff be hired as a result of the additional funds? If so, how many?
e. How will these additional staff members and their associated operating

expenses be paid for in subsequent fiscal years?

10. List any other transfers involving these appropriation line items and/or cash
approved by the Controlling Board in the current biennium, including the date and
requested amount of the adjustment(s).

Attachments and Supplemental Information
Authorization-For federal funds, you may attach a Catalogue of Federal Domestic
Assistance (CFDA) excerpt, legislation, or Revised Code section.

Subsidy Distribution Information-if applicable, you may attach a spreadsheet outlining
the distribution of subsidy monies.

Emergency Purposes Transfers
In the case of a transfer from the Emergency Purposes Fund 911-614, the Controlling
Board, upon approving the transfer, will provide written notice to the agency regarding
the agency's reporting requirements under ORC Section 127.14. The Board Secretary
will provide the notice and monitoring to ensure the required reporting is completed by
the agency and, upon completion, made available to the Board.

Real Estate Acquisition Request- Detailed Instructions
The Real Estate Acquisition Request form may be submitted to seek approval by the
Controlling Board of any combination of the various actions listed below:

• Acquisitions of real estate with capital appropriations (Release of Capital
Appropriations).

• Transfer of capital appropriations for the acquisition of real estate.
• Acquisition of real estate by a higher education institution regardless of the

source of funds (Revised Code Section 3333.071).
• Other Statutory Requirements for Controlling Board approval involving the

acquisition of real estate.

The detailed instructions are divided into three sections:

Form Contents
Describe the parts of the form and the information required on the form.

Required Information describes the information required for the explanation of the
request to be included on the form and Continuation Forms.

Summary Paragraph
Subsequent Paragraph(s)

Attachments describe other material that must be submitted with the request.
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Form Instructions-Real Estate Acquisition

GENERAL INFORMATION

. .... _-- ------ ....... ... ....o _.. ........... ---------^^,..
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1. Controlling Board Reguest hloo: The tenmcharacter code that identifies the request.
The first three characters are to be the agency's code and the remaining numbers are
automatically generated by the e-Corttrollirtg Board.

2. AAengy Name: The name of the agency completing request.

3. Real Estate Aoquisition: all of the following that apply:
• Release of Capital Funds (R. C. Sec. 127.14G)
• Transfer of Capital Funds (R.C. See. 127,14G andfor Sec. 127.15)
• Higher Education Authorization Request (Sec. 3333.071)
• Other Statutory Authority/Bill Section: Cite reference requiring Controlling Board

approval.

4. Fi^c^l ^l^arC^): The fiscal year for which the request applies.

5. Bill hto,: The bill number(s) referencing the source of the apCaropriation.
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REAL ESTATE DESCRIPTION-Fields 6-27 describe the real estate being acquired.

. .m .. , o ^ . . .
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6. Owner: The full name of the current owner of the property.

7. No. of Acres: The number of acres being acquired.

8. Acres Previously Purchased In Area: The number of acres previously acquired in
area.

9. Balanced of Acres to be Purchased: If this acquisition is part of a master plan
(universities, state parks or forests, etc.) or other strategy involving additional
contemplated land acquisitions, this is the remaining number of acres anticipated to be
acquired in this area.

10. Purchase is Addition to Area of: The proper name of the area (project or program
site) being affected by this real estate acquisition.

11. Option Price-Total: The total amount of the price of the real estate.

12. Option Price-Per Acre: Enter the option price-Total for the real estate divided by
number of acres.

13. Taxation Value (100%®}-Totai: The taxable valuation of the property as determined
on the records of the county auditor. If applicable, this amount should be split between
land and buildings.

14. Taxation Value (100®/®)-Per Acre: The amount calculated by dividing the total
taxable value by the number of acres. Appraised Value-Fields 15-20:

NOTE About Appraisals: One independent appraisal is required for all real estate
acquisitions whose total option price is less than $100,000.00. For real estate
acquisitions whose total option price is greater fhan or equal to $100,000.00, two
independent appraisals are required.

15. Name of 1s` Appraiser: The full name of appraiser #1.

16. Value of 1 St AQgraiser-Total: The total amount of the appraised value as
documented by appraiser #1.
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17. Value of 1st Appraiser-Per Acre: The total amount of the appraised value as
documented by appraiser #1 divided by the total number of acres.

For requests for real estate acquisitions whose total option price is greater than or
equal to $100,000.00, a second appraisal is required. Complete Fields 18-20.

18. Name of 2"d Appraiser: (for acquisitions greater than $100,000 only) The full name
of appraiser #2.

19. Value of 2d Agpraiser-Total: (for acquisitions greater than $100,000 only)
The total amount of the appraised value as documented by appraiser #2.

20. Value of 2"d Appraiser-Per Acre: (acquisitions greater than $100,000 only)
The total amount of the appraised value as documented by appraiser #2 divided by the
total number of acres.

21. County: The county where the property is located.

22. Township/Municipality: The township/municipality where the property is located.

NOTE: For Institutions of Higher Education only, please complete field 23.

23. If Local Funds are to be used, state the Source of the Funds: If local funds are to be
used for the acquisition of the property, this is the source of those funds. If local funds
are not to be used for the acquisition of the property, enter "N/A."

24. Most Recent Sale of Real Estate-Date: The date of the most recent sale of this
property.

25. Most Recent Sale of Real Estate-Price: The total price of the most recent sale of
this property.

NOTE: Complete fields 26-27 only if the second-most-recent sale of this property was
less than twenty years ago.

26. Second-Most-Recent-Sale of Real Estate-Date: The date of the second-most-
recent sale of this property.

27. Second-Most-Recent-Sale of Real Estate-Price: The total price of the second-
most-recent sale of this property.
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TRANSFER INFORMATION

If a Transfer of Capital Appropriations for the acquisition of this property is being
requested, Complete Fields 28-39.
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28. From To Agencv: This field is associated with the appropriation line item from which
the transfer is being requested for the acquisition of this property.

29. Fund Group: Not required for requests.

30. Fund Code: The code designating the fund from which the transfer is being
requested for the acquisition of this property.

31. Appropriation Line Item: The line item from which the transfer is being requested for
the acquisition of this property. Assigned by State Accounting. (Example: 220145)

32. Appropriation Line Item Name: The exact appropriation line item name from which
the transfer is being requested for the acquisition of this property.

33. Transfer Amount: The appropriation amount requested to be transferred for the
acquisition of this property. (NOTE: This is the amount that has not been released
previously by the Controlling Board.)

34. Previously Released Amount: If appropriation previously released by the Controlling
Board is involved in the transfer, this is the appropriation amount requested to be
transferred for the acquisition of this property.

(NOTE: This is the amount that has been previously released by the Controlling Board
but has not been encumbered). It should not be the entire amount previously released
from this appropriation line item, just the dollar amount requested to be transferred for
the acquisition of this property.

35. From To Agency: This field is associated with the appropriation line item to which
the transfer is being requested for the acquisition of this property.

36. Fund Group: Not required for requests.

37. Fund Code: The code designating the fund to which the transfer is being requested
for the acquisition of this property.

38. Appropriation Line Item: The line item to which the transfer is being requested for
the acquisition of this property. Assigned by State Accounting. (Example: 120695)
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39. Approgriation Line Item Name: The exact appropriation line item name to which the
transfer is being requested for the acquisition of this property.

40. Transfer Amount: The appropriation amount requested to be transferred for the
acquisition of this property. (NOTE: This is the amount that has not been previously
released by the Controlling Board.)

41. Previously Released Amount: This field should be blank.

FUNDING INFORMATION
Complete fields 42-46 to provide for the release of capital appropriations or
approval to use local funds for the acquisition of land.
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42. Fund Group: Not required for requests after July 1, 2007.

43. Fund Code: The code designating the fund from which the release of capital funds
is being requested for the acquisition of this property.

44. Appropriation Line Item: The line item from which the release of capital funds is
being requested for the acquisition of this property. Assigned by State Accounting.
(Example: 300565)

45. Appropriation Line Item Name: The exact appropriation line item name from which
the release of capital appropriations is being requested for the acquisition of this
property.

NOTE: For Institutions of Higher Education only, if local funds are to be used for the
acquisition of this property, LOCAL FUNDS should be in field #45.

46. Total Amount: The exact appropriation amount of capital appropriations being
requested for release (or local funds for institutions of higher education) for the
acquisition of this property. NOTE: For Institutions of Higher Education, if local funds
are being used for the acquisition of this property, the exact amount should be in field
#46.
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SIGNATURES

^7
Agency Director or Authorized Agent

Date

4ffi

On The Uate Of

_.._._._.. .,... ___ _. .._..._....
Controlling 8oard presidentlOBM Director

47. Agency Director or Authorized Agent: A signature of the agency director or his or
her designee is required by the agency prior to submitting the request.

48. Date: The date that the agency director or authorized agent signs the request.

AGENCY/INSTITUTION CONTACT

^ ' . . .......... .:.. . . ^^^

-- - ------------- - -------

49. Acpency Contact: Enter the information requested in these fields for the primary
agency/institution contact regarding questions about the request.

REQUIRED EXPLANATION OF REQUEST

The texT tnduded 6n the fot0owin9 summary parapraph text box wi11 be the request description tnccluded tn the
agenda. If this request ia for e wafver of competitive seiectfon, piease complete the required infornurtion questions and then
return to this page to systematically aeatt the summary paragraph. Ypu may then edit the syatem•creatad summary parapraph.

To systematically aeate the summary paragraph or to eepYace the t,ext with the syatem-created summary paragraph, cFck the
followin btnton•

..._.._. _____..._ ..__.._ -..._. -.^^._.-__...__._.____....^..._...._.v..........^__..._______._....
W. eudget and Menagement respeetfully requests Comrolling Board approval to {compkte the summary paregraph for ihis ^
request).

Only kde Nrst 2000 charaeters wtfl be saved.j

quentParaqraphs:

: a detailed exoPanation of the nature of Lhe requeat and any addikionel badeground informaSon relative to this request.
^ for insta^ons on information rea(uinrd for each type of requast^^^^.

[Not®: Only the first 6000 clre a+.Yers wi11(rr saved.]

Related C®R No.:

"f be s9vr6.1

^

{

50. Reguired Explanation of Repuest: Provide a detailed written explanation of the
nature of the project requiring the acquisition of this property. The first paragraph should
be a brief summary, induding the amount involved with the request.
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In subsequent paragraphs, provide additional background information regarding the
history of the project and the intended use of the property.

Summary Paragraph
The first paragraph of the request should be a summary paragraph in either of the
following formats:

Approval to use non-capital funds for the Acquisition of Real Estate
"The {agency or institution name} respectfully requests Controlling Board approval to
purchase {#} of acre(s) of real estate in {specify county} in the amount of $
from {name of owner(s)) for an addition to the {name of project or master plan requiring
the acquisition of this real estate}.°

Approval to Release and/or Transfer Capital Appropriations for the
Acquisition of Real Estate
"The {agency or institution name) respectfully requests Controlling Board approval
release $ for the purchase of { # } of acres of real estate in {specify county)
from {name of owner(s)) for an addition to the {name of project or master plan requiring
the acquisition of this real estate}."

Subsequent Paraeraph(s)
Provide additional background information regarding the intended use of the property
whether it is to serve as the site for a new building, continued use of existing structures
on the piece of property, for parking, for future expansion of a campus or nature
preserve. In addition, please explain if eminent domain or some other legal action is
involved in the acquisition of the property.

Attachments
Appraisals-Controlling Board Procedures require one appraisal for any land
acquisitions whose total option price is less than $100,000.00. For land acquisitions
whose total option price is greater than or equal to $100,000.00, Controlling Board
procedures require two appraisals.

See discussion regarding supplemental documents (e.g., appraisals) exceeding fifty
pages.
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Section IV-Controlling Board Request Processing
Information and Timelines

This section provides general processing information regarding interaction with the
Controlling Board. By following these procedures regarding submitting requests and
taking prompt action after requests are approved by the Board, an agency can ensure a
successful Controlling Board experience.

This section is divided into the following topic areas:
• Controlling Board On-Line
• The Controlling Board Request Package
• Preparing to Submit a Controlling Board Request Package
• Controlling Board Request Review
• Emergency Approvals
• Planning Ahead: Preparing Encumbering Documents
• After the Meeting

Controlling Board Online Resources

The Controlling Board calendar, meeting agendas, this substantive manual, and the
technical manual for entering requests are available online at
http://www.ecb.oh io.gov.

For technical support please contact OBM ITO Support Help Desk by either
calling (614) 466-4444 or email to obm.appsupportO-obm.state.oh.us.

Deadlines and Request Processing

This section discusses the various steps involved in the submission of a Controlling
Board Request and the deadlines associated with each step. The main steps in the
process are as follows:

• Early Communication
+ Request Submission

- Controlling Board
- Director of OBM

0 Late Submission

Early Communication
For agencies that need assistance in preparing Controlling Board requests, or for
requests that are particularly complex or sensitive, it is helpful to communicate with your
OBM budget analyst and the Controlling Board President prior to submitting the
request.
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Request Submission-Controlling Board
Agencies wishing for a request to be heard at a particular meeting must submit their
complete e-Controlling Board request by 9:00 a.m. twenty-one days prior to the
meeting. Agencies are encouraged to submit requests earlier than this date if possible.

The schedule of meeting dates is available from the Controlling Board office and is
posted at http://www.ecb.ohio.gov. Most meetings are two weeks apart, but at times
they are three weeks apart.

NOTE: Meeting the request submission deadlines is no guarantee of being placed
on the agenda. Setting the agenda is at the discretion of the Controlling Board
President. Requests may be deferred, such as ones that require policy clarification, to a
later agenda, even if the request was turned in before the 21-day deadline.

Request Submission-Director of OBM
Requests for approval by the Director of OBM may be submitted at any time through e-
Controlling Board.

Late Submissions
If you miss the deadline for submitting a request, your request will be scheduled for the
next meeting. However, the realities of operating state government create
circumstances where flexibility is necessary. In situations where a request submission
deadline will be missed, it is imperative that the agency contact the Controlling Board
President and the agency's OBM budget analyst as soon as it is known that the
submission deadline will be missed.

In making a late submission, the agency must be prepared to explain the nature of the
emergency and the consequences to the State if the request is delayed until the next
regularly scheduled meeting. The agency must also explain why the request was not, or
could not be, submitted in a timely manner. Poor planning on the part of the agency is
not a legitimate reason for missing the deadline. The Controlling Board Office will not
accept late submissions without prior approval by the President. Agencies should not
abuse the ability to make late submissions. Late submissions are considered for only
the most exceptional circumstances.

Controlling Board Request Review
• OBM Review
• Request Revisions (if necessary)
• Agenda Publication & Public Inspection
• LSC and Legislative Staff Review
• Request Review Timeline

OBM Review

Once the request package is received, OBM review begins. The schedule allows for
technical, substantive, and policy review of the request by OBM. OBM staff will notify
the agency if any changes are needed to a submitted request, or if the request requires
further explanation.
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Request Revisions (if necessary)

During the review of an agency's request, the President, the Secretary or the OBM
budget analyst may determine that a revision should be made to the request prior to
publishing the agenda. The agency/institution contact, as listed in the box in the lower
left-hand corner of each Controlling Board request form, will be notified by either the
Secretary or budget analyst, who will describe the revision that needs to be made. The
agency is responsible for coordinating the revisions with the Controlling Board staff.
This may involve an agency representative submitting an entirely new set of requests.
If an agency determines on its own that a request must be revised, it will need to
contact the Controlling Board office at (614) 466-5721 for instructions on how to
proceed. Again, the agency will be responsible for making the necessary changes to its
request in the Controlling Board office.

All requests need to be revised, if necessary, and approved by OBM by 12:00 p.m.
thirteen days prior to the meeting in order to be included on the agenda.

Agenda Publication and Public Inspection

The Controlling Board President is required to distribute the proposed meeting agenda
and copies of agenda items and supplemental documentation to the members of the
Controlling Board and the Legislative Service Commission at least seven days prior to
the Controlling Board meeting, pursuant to Section 127.13 of the Revised Code. At that
time, the agenda items generally are open to public inspection. Copies of meeting
agendas are available online at http://www.ecb.ohio.aov.

LSC and Legislative Staff Review

In the seven days before the meeting, the legislative members of the Controlling Board,
their staff, and the Legislative Service Commission review the requests. They may
contact the agency for questions or clarifications.

Request Review Timeline

The following chart summarizes the review process of a Controlling Board request from
the time it is submitted until the date of the meeting.
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CONTROLLING BOARD REQUEST REVIEW
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21 E-•ControlBing Board requests due at 9:00 a.m..TUESDAY
OBM revie^a b2Rans_____- ------------

20 WEt7NESDAY__^--------------__
19 THURSDAY

FRIDAY ---------- ___ --------------------^
17 SATURDAYa - `
16 SUNDAY 3
1 s t+i10KIDAY-- -------------;
14 TUESDAY ----------------------------
13 WEDNESDAY Revision Deadiine to OBM at 12:00 p.m.

THURSDAY
11 FRIDAY
10 SATURDAY -------

8 MONDAY Meeting agenda is published and legislative and
LSC review be ins.

__ °7 _ TUESDAY
6 WEDNESDAY

-°---°--°----°---___--
5 THURSDAY
4 FRIDAY Notification of H.E., Lottery, DVS holds by
° members

3 SATURDAY
-----°--------°

2 SUNDAY
Post holds for H.E., DVS, and Lottery by 9:00 a.rn.

i MONDAY Day of Controlling Board Meeting
(Putslish additional hoids. if any)

Emergency Approvals
The Controlling Board President has the authority to grant approval to requests that are
necessary to react to situations affecting public health, safety, or welfare. In such a dire
circumstance, the agency should contact the President immediately and submit a
Controlling Board request as soon as possible, preferably by the request submission
deadline for the next regularly scheduled meeting. In the meantime, the President may
grant conditional approval, and once the request is received, it will be placed on the
agenda for the next meeting for consideration by the full Controlling Board. The request
should provide the date that Emergency Approval was granted by the President in the
explanation of the request.

Planning Ahead: Preparing the Encumbering Documents
For most requests, both State Accounting and the agency will follow procedures after
the meeting to modify the Ohio Administrative Knowledge System (OAKS) financial
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system in order to accommodate the various types of approved requests. OAKS will
reflect the modifications between the Wednesday and the Friday after the meeting.
Priority may be given to processing requests if the agency makes such a request prior
to the meeting, and if the justification for special handling is substantiated.

Vendor Identification Information

For All Approved Requests Involving Specific Vendors-Correct federal tax
identification information in OAKS is critical to processing any encumbering documents
in an efficient manner. To correct any of the vendor's tax information, submit an
amended W-9 form to the Vendor Compliance Section of the State Accounting division
of OBM.

State of Ohio Purchase Order-Non-Capital Appropriations

Waiver of Competitive Selection or Agency Released Competitive
Opportunity using Non-Capital Appropriations
As soon as possible after approval, the agency must encumber funds with a State of
Ohio Purchase Order (ORDE) for the purchase of suppiies and services in the amount
approved by the Controlling Board for the current fiscal year. Any amount approved for
the second fiscal year of the biennium must be encumbered promptly in the second
fiscal year. Failure to properly encumber the entire amount in this manner for the
purchase within the fiscal biennium for which the waiver of competitive selection was
approved, will result in the waiver becoming void, and the agency will have to submit a
new Controlling Board request in order to make the purchase.

State of Ohio Contract Encumbrance-Capital Appropriations

Waiver of Competitive Selection or Agency Released Competitive
Opportunity using Capital Appropriations, or a Release of Capital
Appropriations
With Controlling Board approval, the agency will encumber funds. Amounts for vendors
that have been granted a waiver of competitive bidding or competitive selection in one
capital biennium must be encumbered in that biennium.

In the cases where capital projects are administered by DAS/Genera! Services
Division-Office of the State Architect, complete the appropriate sections of the
contract encumbrance and forward the document to DAS/ General Services
Division-Office of the State Architect. DAS will forward the encumbrance
document to OBM/State Accounting for review and acceptance in OAKS. For further
information, contact DAS/General Services Division-Office of the State Architect.
In cases where capital projects are administered by the Agency, prepare the
contract encumbrance and forward the document directly to OBM/State Accounting
immediately after the meeting.
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Section V-At the Meeting

The Controlling Board meeting is the focal point of the Board's work. Although a great
amount of effort is expended before a meeting to facilitate the work of the Board, it is
the meeting itself in which the Board grants its approval (or denies approval) of those
items presented to it. This section discusses:

• Meeting Overview
• The Agenda
• Order of Business
• Open Meeting Policy/Executive Session
• Protocol
• Meeting Minutes

Meeting Overview
Meetings typically last from two to four hours. In attendance are the Board members,
members' staff, LSC liaisons for the four caucuses, agency representatives, and in
some cases, representatives of the media and members of the public. Meetings are
typically held in the same hearing room: the North Hearing Room in the Senate Annex
building. In most cases, the Controlling Board meets approximately every two weeks,
with exceptions for holidays, elections, and other special events. Generally, the
Controlling Board President publishes the meeting schedule in October for the
upcoming calendar year.

The Agenda
The agenda guides the actions of the Board at the meeting. The President has sole
authority to set the agenda. After agencies submit requests, the President approves a
list of requests to be considered at the next meeting. This agenda is published seven
days prior to the meeting. The first items listed on the agenda are elected office holders
followed by university items. Since many university representatives must travel long
distances to attend meetings, the courtesy is extended to them to consider their items
immediately after elected officials. Requests for releases from the Board's emergency
purposes account follow university requests. All other items are then ordered
alphabetically by agency. Each item is identified by a Controlling Board number (a
unique designation consisting of the agency three-letter agency code followed by a
seven-digit number).

Order of Business
The following represents the typical order of business at a meeting:

Call to order
The President typically calls the meeting to order when all members are present.

Roll call of attendance
The Secretary calls the roll of the members present.
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Approval of minutes of previous meeting
The President calls for a motion and a second to the motion to approve the minutes of
the previous meeting. Corrections to the previous meeting's minutes are addressed.

Agenda deferrals and withdrawals
The president announces any deferrals or withdrawals from the agenda, which are
typically made at the request of the agency.

Agenda items held for questions Most requests are approved typically with a
"blanket" approval (i.e. in a block). However, those items that members want to hold for
further questioning and a separate vote are "held" at the request of any member. The
President asks each member for "holds." A "hold" is a member's privilege to exclude an
item from the blanket approval. It does not imply that the member will vote against the
item.

Blanket approval of agenda items not held for questions
Once all holds are registered, a motion to approve all items not held is in order. Once
moved and seconded, the motion is generally agreed to without objection. The
Secretary then reads through the agenda indicating which items are approved and
which have been withdrawn, deferred, or held. After this reading, there is usually a short
break in the proceedings to allow those who no longer have business before the Board
to leave the meeting.

Disposition of items held for questions
After the blanket approval, the meeting focuses on the held agenda items. These are
typically taken in agenda order. The President, however, may choose to take certain
items out of order. This is done usually with the general consent of the members.
Reasons for taking items out of order may include the presence of a member of the
General Assembly or a statewide elected official interested in speaking to a request, or
the desire to accommodate those who may have traveled long distances to speak to a
request. Each held item is read and the agency representative is asked to step forward
to respond to questions. Board members are given the opportunity to ask questions.
The item may be approved without objection, or the objections of members may be
noted. The affirmative vote of four members is required for approval of an item. In
certain circumstances, a roll-call vote on an item may be requested by one or more
members.

Amendments to requests
Some items are held for the purpose of making amendments to the request.
Additionally, from time to time, members desire to offer amendments to items based on
information revealed during the course of questioning.

Signature sheets
For any item receiving at least one objection, a signature sheet is circulated. This sheet
requires the affirmative signature of the members voting for the item and an indication
of the objection by the member(s) making the objection.
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Agenda item add-ons
After the disposition of items on the regular agenda, the Controlling Board may agree to
consider additional items. Members may ask questions as to the nature of the request.
The item(s) is then approved (or disapproved) as other regular items.

Adjournment
The President adjourns the meeting at the close of all regular business before the
Board.

Open Meeting Policy/Closed Sessions/Executive Sessions
In accordance with Section 121.22 of the Ohio Revised Code, all meetings of the
Controlling Board are open meetings. This means that they are open unless action
described below is taken to close the meeting or to meet in executive session.

Closed Meetings

Revised Code 121.22 (E) provides very specific circumstances under which the
Controlling Board may close a meeting. Such closing pursuant to this section relates
only to requests that involve the provision of assistance pursuant to Chapter 122 or
Chapter 166, which involve assistance provided by the Department of Development.

Executive Session

Revised Code Section 121.22 (G) speaks to the limited circumstances under which a
public body may hold an executive session. An executive session may be held only
after a proper motion and the affirmative roll call vote of a majority of a quorum (3
members) for the sole purpose of considering and of the matters specified in Division
(G).

The Controlling Board typically would engage only in matters that would apply under
conditions 3 or 5.

Protocol

A Controlling Board meeting is conducted in the same manner as most legislative
committee meetings. The President presides over the business of the Board. In respect
of this responsibility, those speaking before the Board typically begin their address with,
"Mr. (or Madam) President, members of the Board, I am (name, title/position) of the
(name of department, institution or agency)".

Questions are answered in a similar fashion, referencing first the President and then the
member asking the question (e.g. "Mr. President, Senator Smith, the answer to your
question is ....."). It is imperative that the presenter speaks clearly into the microphone
on the podium.
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Meeting Minutes

The official record of the proceedings of the meeting is contained in the meeting
minutes. The minutes are prepared by the Secretary after the meeting. They are
distributed to members and staff the Friday before the meeting dates along with the
updates to the agenda. Minutes are considered at the next meeting (see above).
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Controlling Board Manual Glossary

{

This glossary is designed to assist you in understanding the terms referenced in
this manual.
r

Y,1"l.
Adjusted Appropriation The amount of the original appropriation minus any

executive order reductions plus net transfers. For prior
budget fiscal years, the adjusted appropriation always
equals the sum of disbursements and outstanding
encumbrances.

Appropriation An authorization granted by the Ohio General Assembly to
make budgetary expenditures and to incur obligations for
specific purposes. An appropriation limits the amount that
may be spent for a given purpose in a given period of time.
No appropriation may be made for a period longer than two
years.

Agency Administration The administration and bidding authority given to state
of Capital Expense agencies for a construction related project utilizing capital
(Local. Administration) appropriations. This authority may only be granted by the

Ohio Department of Administrative Services, Office of the
State Architect, or as prescribed by law.

Appropriation Line Item The six-character code that identifies the specific purpose of
(ALI) appropriations as authorized by law and accounted for within

its fund. The ALI name ihdicates the specific purpose of
amounts appropriated or expended. ALI codes are used in
the accounting system for bud eta re ortin and control.

Available Balance In reference to an ALI, this is the amount available for
spending from the ALI. Calculated as original appropriation
plus net transfers, minus reductions, spending, unallotted
and unassigned amounts.

Biennium A two-year period that begins July 1 and ends twenty-four
months later on June 30.

Budget A plan of financial operation embodying an estimate of
proposed expenditures and obligations for a given period
and the proposed means of financing them.

Capital Appropriation Capital plan approved by the Ohio General Assembly for all
Act (Budget Bill ) state-financed ca pital improvements ro°ects.
Cash Cash is money on deposit in a financial institution under the

Treasurer of State's administration. Cash balance is affected
by disbursements (decreased) and revenue (increased).
Cash is accounted for at the fund level in OAKS.

Contract (New) An agency's initial contract with a vendor or an agency's
subsequent contract with a vendor if the subsequent contract
is not based upon the exercise of a renewal option in the
prior contract.

Contract (Amendment) An addition, deletion or revision of a current contract.
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Contract (Renewal) The exercise of an option to enter into a subsequent contract

with a vendor in accordance with a renewal provision
specified in a preceding contract.

Controlling Board The Controlling Board is comprised of the Director of the
Office of Budget and Management, or his or her designee,
and six members of the Ohio General Assembly. The board
provides legislative oversight over certain capital and
operating expenditures by state agencies and has approval
authority over various other state fiscal and purchasing
activities.

Controlling Board The agenda summa(zes each request submitted by the
Meeting Agenda Controlling Board President to the Controlling Board for

action at a particular Controlling Board meeting .
Controlling Board The Controlling Board meets at least once a month. The
Meetin s Board usually meets every other Monday afternoon.
Controlling Board A ten-character code assigned by e-Controlling Board that
Number identifies a particular request. The first three characters are

the agency Code and the remaining are automatically
assigned by the e-Controlling Board. Once a request is
approved, this number serves as the legal authority for the
expenditure of a ro riation consistent with the approval.

Controlling Board The Director of the Office of Budget and Management or his
President or her designee serves as the President of the Controlling

Board.
Controlling Board The Director of the Office of Budget and Management
Secretary designates an employee of OBM to serve as secretary of the

Controlling Board. The Secretary assists the President of the
Controlling Board and makes and keeps a record of each
request received by the Board and the Board's action on the
request.

Cumulative Purchase This threshold is the dollar amount per vendor that
(Controlling Board) establishes when an agency must come to the Controlling
Threshold Board for a waiver of competitive selection for the purchase

of supplies or services.
1) The cumulative threshold for purchases is $50,000 for
supplies and services and $75,000 and for real estate
leases.
2) To determine if a state agency has reached the
cumulative threshold for purchases, the amount of the
purchase proposed to be made by the state agency shall
be combined with both the amount of all the
disbursements by the agency to the particular vendor or
contractor during the fiscal year and the amount of all
outstanding encumbrances of the agency for the vendor
or contractor.
3) Real estate leases, purchases specified in RC
127.16(E), and purchases for which Controlling Board has
granted a waiver of competitive selection shall not be
considered.
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Disbursement A payment made for an y ur ose.
Encumbrance A spending document that legally reserves appropriation

from an agency's available appropriation balance that
represents purchase orders and contracts entered into by
state agencies and institutions of higher education. This
document may either be a State of Ohio Purchase Order or
State of Ohio Contract Encumbrance.

E ui ment Durable goods, such as com puters, desks, chairs or cars.
Expenditures Payments against appropriations that reduce the cash

balance after legal requirements have been met. A fiscal
year's expenditures are payments actually made in that
fiscal year, regardless of the state fiscal year in which the
appropriations were reserved or encumbered for such
payments.

Fiscal Year (FY) A twelve-month period of time used for fiscal planning
purposes. The state fiscal year (usually FY, but sometimes
abbreviated as SFY) begins on the first day of July and ends
at the close of the thirtieth day of June of the succeeding
calendar year.

Fund A separate fiscal and accounting entity with a self-balancing
set of accounts. A fund created in the state treasury usually
has one or more appropriation line items facilitating
expenditures from the fund. If the fund has only one
appropriation line item, the ALI name often is the same as
the fund name.

(Budget) Fund Group This category was used in the state's Central Accounting
System (CAS) to group similar funds for Ohio's budgetary
reporting purposes. For, requests after July 1, 2007, the
Ohio Administrative Knowledge System does not require this
information.

Legal Authority The authorization for the expenditure established by a
House Bill, Senate Bill, Controlling Board action, or
Governor's Executive Order.

Minority Business A company that meets criteria established by Ohio Revised
Enterprise (MBE) Code and certified by the Equal Opportunity Center within

the Ohio Department of Administrative Services as a
minority business enter rise.

Ohio Office of Budget & OBM provides fiscal accounting and budgeting services to
Management (OBM) state government, which include coordination, development

and monitoring of agency operating and capital budgets and
the review, processing and reporting of financial transactions
made by state agencies.

OBM Budget Analyst OBM Budget Analysts assist the Governor in developing and
implementing the state operating and capital budgets for
submission to the Ohio General Assembly. In addition, the
analysts provide economic and fiscal forecasting and
monitor the state's financial resources and obli gations.
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Ohio Revised Code All statutes of permanent and general nature of the state as
(ORC) revised and consolidated into general provisions, titles,

chapters, and sections.
Operating Appropriation An operating plan approved by the Ohio General Assembly
Act (Budget Bill ) for all state-financed o eratin activities or ro rams.
Original A ro raation The amount a ro riated in the original a ro riations act.
Purchase The act of buying, renting, leasing, lease purchasing, or

otherwise ac uirin su pplies or personal services.
DAS Release & Permit For purchases that exceed DAS' Direct Purchase Authority,

an approved Release & Permit is issued by DAS when DAS
has determined that procurement of a supply or service by
DAS would not be advantageous to the state. The agency
may proceed in making the purchase using procurement

uidelines rovided b DAS.
Release of Capital Authorization that an agency must obtain from the
Appropriation Controlling Board before the agency may expend a capital

appropriation. Under certain provisions specified in law, the
Director of OBM may authorize the release of capital
a ro riations.

Service Includes the furnishing of labor, time or effort by a person(s)
which may be technical, non-technical, consulting, advisory,
professional or non-professional in nature.

Supply All property, including, but not limited to, equipment,
insurance, materials, with the exception of land.

Transfer of An adjustment of appropriation between two or more
Appropriation appropriation line items that involve the reduction of

appropriation in one line item and the increase of
a ro riation in another line item (s ) .

Unassigned Amount Dollar amounts that are appropriated but not allocated to a
SAC with a Fiscal Year Allotment Plan. For capital purposes
these are amounts not previously released for use.

Vendor Identification The ten-character identification under which the vendor is
Number identified in OAKS.
Waiver of Competitive Under certain circumstances, the Controlling Board is
Selection authorized to waive an agency's obligation to follow

competitive selection for the purchase of supplies or
services.
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Appendices

ORC 127.12 Controlling Board; Members; Payment; Substitute
Members
There is hereby created a controlling board consisting of the director of budget and
management or an employee of the office of budget and management designated by
the director, the chairman of the finance-appropriations committee of the house of
representatives, the chairman of the finance committee of the senate, two members of
the house of representatives appointed by the speaker, one from the majority party and
one from the minority party, and two members of the senate appointed by the president,
one from the majority party and one from the minority party.
Notwithstanding section 101.26 of the Revised Code, the legislative members, when

engaged in their duties as members of the controlling board, shall be paid at the per
diem rate of one hundred fifty dollars, and their necessary traveling expenses, which
shall be paid from the funds appropriated for the payment of expenses of legislative
committees. In the event of the absence, illness, disability, death, or resignation of a
legislative member, the following persons may serve in his absence: for the chairman of
the finance-appropriations committee of the house of representatives, the speaker of
the house or a member of the house designated by him; for the chairman of the senate
finance committee, the president of the senate or a member of the senate designated
by him; for a member of the board appointed by the speaker of the house of
representatives, or the president of the senate, the speaker or the president, as the
case may be, or a member of the house of representatives or of the senate of the same
party as such controlling board member, designated by such speaker or president. As
used in any statute, "controlling board," unless the context otherwise requires, means
the controlling board created by this section.
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ORC 127.13 Officers; Procedures
The director of budget and management or his designee shall be president of the controlling
board. The president shall prepare the proposed agenda for the meetings of the board and shall
provide, at least seven days prior to the meeting, copies of the proposed agenda and supporting
documentation to the members of the board and to the legislative budget office of the legislative
service commission.

The director shall designate an employee of the office of budget and management to serve as
secretary of the controlling board. The secretary shall assist the president of the board and shall
make and keep a record of each request received by the board and of its action thereon. The
secretary shall certify a copy of the record of each action to each member of the board and to
the director.

The controlling board may adopt procedural rules for the conduct of the business of the board,
may approve, disapprove, modify as to specific dollar amounts, or defer requests, and may
require that a request from the senate, the house of representatives, the supreme court, or an
elected member of the executive department as defined in Section 1 of Article lil, Ohio
Constitution, not currently before the controlling board be added to the agenda for a specified
future meeting of the board, provided that such request has been previously submitted to the
president for inclusion in the agenda for a board meeting. The controlling board also may adopt
rules authorizing the president to act on its behalf in exigent circumstances affecting the public
health, safety, or welfare.
The afFrmative vote of no fewer than four members of the controlling board shall be required for
any action of the board. The board shall meet at least once a month.
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ORC 127.14 Approval of Transfers of Funds; Limitations; Other
Powers
The controlling board may, at the request of any state appropriation act:

(A) Transfers of all or part of an appropriation within but not between state agencies, except
such transfers as the director of budget and management is authorized by law to make, provided
that no transfer shall be made by the director for the purpose of effecting new or changed levels
of program service not authorized by the general assembly;

(B) Transfers of all or part of an appropriation from one fiscal year to another;

(C) Transfers of all or part of an appropriation within or between state agencies made necessary
by administrative reorganization or by the abolition of an agency or part of an agency;

(D) Transfers of all or part of cash balances in excess of needs from any fund of the state to the
general revenue fund or to such other fund of the state to which the money would have been
credited in the absence of the fund from which the transfers are authorized to be made, except
that the controlling board may not authorize such transfers from the accrued leave liability fund,
auto registration distribution fund, budget stabilization fund, development bond retirement fund,
facilities establishment fund, gasoline excise tax fund, general revenue fund, higher education
improvement fund, highway improvement bond retirement fund, highway obligations bond
retirement fund, highways obligations construction fund, highway operating fund, horse racing
tax fund, improvements bond retirement fund, library and local government support fund, liquor
control fund, local government fund, local transportation improvement program fund, mental
health facilities improvement fund, Ohio fairs fund, parks and recreation improvement fund,
public improvements bond retirement fund, public school building fund, school district income tax
fund, state agency facilities improvement fund, state and local government highway distribution
fund, state highway safety fund, state lottery fund, undivided liquor permit fund, Vietnam conflict
compensation bond retirement fund, volunteer fire fighters' dependents fund, waterways safety
fund, wildlife fund, workers' compensation fund, or any fund not specified in this division that the
director of budget and management determines to be a bond fund or bond retirement fund;

(E) Transfers of all or part of those appropriations included in the emergency purposes account
of the controlling board;

(F) Temporary transfers of all or part of an appropriation or other moneys into and between
existing funds, or new funds, as may be established by law when needed for capital outlays for
which notes or bonds will be issued;

(G) Transfer or release of all or part of an appropriation to a state agency requiring controlling
board approval of such transfer or release as provided by law;

(H) Temporary transfer of funds included in the emergency purposes appropriation of the
controlling board. Such temporary transfers may be made subject to conditions specified by the
controlling board at the time temporary transfers are authorized. No transfers shall be made
under this division for the purpose of effecting new or changed levels of program service not
authorized by the general assembly.

As used in this section, "request" means an application by a state agency or the director of
budget and management seeking some action by the controlling board.

Whenever there is a transfer of all or part of funds included in the emergency purposes
appropriation by the controlling board, pursuant to division (E) of this section, the state agency or
the director of the ofFice of budget and management, or his or her designee, receiving such
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transfer shall keep a detailed record of the use of the transferred funds. At the earliest scheduled
meeting of the controlling board following the accomplishment of the purposes specified in the
request originally seeking the transfer, or following the total expenditure of the transferred funds
for the specified purposes, the state agency or the director of the office of budget and
management, or his or her designee, shall submit a report on the expenditure of such funds to
the board. The portion of any appropriation so transferred which is not required to accomplish
the purposes designated in the original request to the controlling board shall be returned to the
proper appropriation of the controlling board at this time.

Notwithstanding any provisions of law providing for the deposit of revenues received by a state
agency to the credit of a particular fund in the state treasury, whenever there is a temporary
transfer of funds included in the emergency purposes appropriation of the controlling board
pursuant to division (H) of this section, revenues received by any state agency receiving such a
temporary transfer of funds shall, as directed by the controlling board, be transferred back to the
emergency purposes appropriation.

The board may delegate to the director of budget and management authority to approve
transfers among items of appropriation under division (A) of this section.

ORC 127.15 Transfer of Capital Appropriation Items
The controlling board may authorize any state agency for which an appropriation is made, in any
act making appropriations for capital improvements, to expend the moneys appropriated
otherwise than in accordance with the items set forth, and for such purpose may authorize
transfers among items or create new items and authorize transfers thereto, provided that prior to
such transfers the agency seeking the same shall notify by mail the elected representatives to
the general assembly from the counties affected by such transfers, stating the time and place of
the hearing on the proposed transfers thereto. Such transfers among items shall not alter in total
the appropriation to any state agency except as otherwise provided by the general assembly.
The board may not authorize the transfer of a capital appropriation item of any state agency for
use by such agency for operating expenses, except as otherwise provided by the general
assembly.

ORC 127.16 Purchasing by Competitive Selection.
(A) Upon the request of either a state agency or the director of budget and management and
after the controlling board determines that an emergency or a sufficient economic reason exists,
the controlling board may approve the making of a purchase without competitive selection as
provided in division (B) of this section.

(B) Except as otherwise provided in this section, no state agency, using money that has been
appropriated to it directly, shall:

(1) Make any purchase from a particular supplier, that would amount to fifty thousand dollars or
more when combined with both the amount of all disbursements to the supplier during the fiscal
year for purchases made by the agency and the amount of all outstanding encumbrances for
purchases made by the agency from the supplier, unless the purchase is made by competitive
selection or with the approval of the controlling board;

(2) Lease real estate from a particular supplier, if the lease would amount to seventy-five
thousand dollars or more when combined with both the amount of all disbursements to the
supplier during the fiscal year for real estate leases made by the agency and the amount of all
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outstanding encumbrances for real estate leases made by the agency from the supplier, unless
the lease is made by competitive selection or with the approval of the controlling board.

(C) Any person who authorizes a purchase in violation of division (B) of this section shall be
liable to the state for any state funds spent on the purchase, and the attorney general shall
collect the amount from the person.

(D) Nothing in division (B) of this section shall be construed as:

(1) A limitation upon the authority of the director of transportation as granted in sections 5501.17,
5517.02, and 5525.14 of the Revised Code;

(2) Applying to Medicaid provider agreements under Chapter 5111 of the Revised Code or
payments or provider agreements under the disability medical assistance program established
under Chapter 5115 of the Revised Code;

(3) Applying to the purchase of examinations from a sole supplier by a state licensing board
under Title XLVI I of the Revised Code;

(4) Applying to entertainment contracts for the Ohio state fair entered into by the Ohio
expositions commission, provided that the controlling board has given its approval to the
commission to enter into such contracts and has approved a total budget amount for such
contracts as agreed upon by commission action, and that the commission causes to be kept
itemized records of the amounts of money spent under each contract and annually files those
records with the clerk of the house of representatives and the clerk of the senate following the
close of the fair;

(5) Limiting the authority of the chief of the division of mineral resources management to contract
for reclamation work with an operator mining adjacent land as provided in section 1513.27 of the
Revised Code;

(6) Applying to investment transactions and procedures of any state agency, except that the
agency shall file with the board the name of any person with whom the agency contracts to
make, broker, service, or otherwise manage its investments, as well as the commission, rate, or
schedule of charges of such person with respect to any investment transactions to be
undertaken on behalf of the agency. The filing shall be in a form and at such times as the board
considers appropriate.

(7) Applying to purchases made with money for the per cent for arts program established by
section 3379.10 of the Revised Code;

(8) Applying to purchases made by the rehabilitation services commission of services, or
supplies, that are provided to persons with disabilities, or to purchases made by the commission
in connection with the eligibility determinations it makes for applicants of programs administered
by the social security administration;

(9) Applying to payments by the department of job and family services under section 5111.13 of
the Rev'ssed Code for group health plan premiums, deductibles, coins,,iran.se„ a.nsf other cast-
sharing expenses;

(10) Applying to any agency of the legislative branch of the state government;
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(11) Applying to agreements or contracts entered into under section 5101.11, 5101.20,
5101.201. 5101.21, or 5101.214 of the Revised Code;

(12) Applying to purchases of services by the adult parole authority under section 2967.14 of the
Revised Code or by the department of youth services under section 5139.08 of the Revised
Code;

(13) Applying to dues or fees paid for membership in an organization or association;

(14) Applying to purchases of utility services pursuant to section 9.30 of the Revised Code;

(15) Applying to purchases made in accordance with rules adopted by the department of
administrative services of motor vehicle, aviation, or watercraft fuel, or emergency repairs of
such vehicles;

( (16) Applying to purchases of tickets for passenger air transportation;

(17) Applying to purchases necessary to provide public notifications required by law or to provide
notifications of job openings;

(18) Applying to the judicial branch of state government;

(19) Applying to purchases of liquor for resale by the division of liquor control;

(20) Applying to purchases of motor courier and freight services made in accordance with
department of administrative services rules;

(21) Applying to purchases from the United States postal service and purchases of stamps and
postal meter replenishment from vendors at rates established by the United States postal
service;

(22) Applying to purchases of books, periodicals, pamphlets, newspapers, maintenance
subscriptions, and other published materials;

(23) Applying to purchases from other state agencies, including state-assisted institutions of
higher education;

(24) Limiting the authority of the director of environmental protection to enter into contracts under
division (D) of section 3745.14 of the Revised Code to conduct compliance reviews, as defined
in division (A) of that section;

(25) Applying to purchases from a qualified nonprofit agency pursuant to sections 125.60 to
125.6012 or 4115.31 to 4115.35 of the Revised Code;

(26) Applying to payments by the department of job and family services to the United States
department of health and human services for printing and mailing notices pertaining to the tax
refund offset program of the internal revenue service of the United States department of the
treasury;

(27) Applying to contracts entered into by the department of mental retardation and
developmental disabilities under sections 5123.18, 5123.182, and 5123.199 of the Revised
Code;
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(28) Applying to payments made by the department of mental health under a physician
recruitment program authorized by section 5119.101 of the Revised Code;

(29) Applying to contracts entered into with persons by the director of commerce for unclaimed
( funds collection and remittance efforts as provided in division (F) of section 169.03 of the

Revised Code. The director shall keep an itemized accounting of unclaimed funds collected by
those persons and amounts paid to them for their services.

(30) Applying to purchases made by a state institution of higher education in accordance with
the terms of a contract between the vendor and an inter-university purchasing group comprised
of purchasing officers of state institutions of higher education;

(31) Applying to the department of job and family services' purchases of health assistance
services under the children's health insurance program part I provided for under section 5101.50
of the Revised Code or the children's health insurance program part II provided for under section
5101.51 of the Revised Code;

(32) Applying to payments by the attorney general from the reparations fund to hospitals and
other emergency medical facilities for performing medical examinations to collect physical
evidence pursuant to section 2907.28 of the Revised Code;

(33) Applying to contracts with a contracting authority or administrative receiver under division
( (B) of section 5126.056 of the Revised Code;

(34) Applying to reimbursements paid to the United States department of veterans affairs for
pharmaceutical and patient supply purchases made on behalf of the Ohio veterans' home
agency;

(35) Applying to agreements entered into with terminal distributors of dangerous drugs under
section 173.79 of the Revised Code.

(E) Notwithstanding division (B)(1) of this section, the cumulative purchase threshold shall be
seventy-five thousand dollars for the departments of mental retardation and developmental
disabilities, mental health, rehabilitation and correction, and youth services.

(F) When determining whether a state agency has reached the cumulative purchase thresholds
established in divisions (B)(1), (B)(2), and (E) of this section, all of the following purchases by
such agency shall not be considered:

(1) Purchases made through competitive selection or with controlling board approval;

(2) Purchases listed in division (D) of this section;

(3) For the purposes of the thresholds of divisions (B)(1) and (E) of this section only, leases of
real estate.

(G) As used in this section, "competitive selection," "purchase," "supplies," and "services" have
the same meanings as in section 125.01 of the Revised Code.
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ORC 127.17 Board to Carry Out Legislative Intent
The controlling board shall take no action which does not carry out the legislative intent of the
general assembly regarding program goals and levels of support of state agencies as expressed
in the prevailing appropriation acts of the general assembly.

ORC 131.35 Expenditures Of Federal Funds; Nonfederal Funds; Transfer

And Limits On Expenditure
(A) With respect to the federal funds received into any fund of the state from which transfers may
be made under division (D) of section 127.14 of the Revised Code:
(1 ) No state agency may make expenditures of any federal funds, whether such funds are
advanced prior to expenditure or as reimbursement, unless such expenditures are made
pursuant to specific appropriations of the general assembly identifying the federal program that
is the source of funds, are authorized pursuant to section 131.38 of the Revised Code, are
authorized by the Controlling Board pursuant to division (A)(5) of this section, or are authorized
by an executive order issued in accordance with section 107.17 of the Revised Code, and until
an allotment has been approved by the director of budget and management. All federal funds
received by a state agency shall be reported to the director within fifteen days of the receipt of
such funds or the notification of award, whichever occurs first. The director shall prescribe the
forms and procedures to be used when reporting the receipt of federal funds.

(2) If the federal funds received are greater than the amount of such funds appropriated by the
general assembly for a specific purpose, the total appropriation of federal and state funds for
such purpose shall remain at the amount designated by the general assembly, except that the
expenditure of federal funds received in excess of such specific appropriation may be authorized
by the controlling board.

(3) To the extent that the expenditure of excess federal funds is authorized, the controlling board
may transfer a like amount of general revenue fund appropriation authority from the affected
agency to the emergency purposes appropriation of the controlling board, if such action is
permitted under federal regulations.

(4) Additional funds may be created by the controlling board to receive revenues not anticipated
in an appropriations act for the biennium in which such new revenues are received.
Expenditures from such additional funds may be authorized by the controlling board, but such
authorization shall not extend beyond the end of the biennium in which such funds are created.

Controlling board authorization for a state agency to make an expenditure of federal funds under
division (A)(1) of this section constitutes authority for the agency to participate in the federal
program providing the funds, and the agency is not required to obtain an executive order under
section 107.17 of the Revised Code to participate in the federal program.

(B) With respect to nonfederal funds received into the waterways safety
fund, the wildlife fund, and any fund of the state from which transfers may be
made under division (D) of section 127.14 of the Revised Code:

(1) No state agency may make expenditures of any such funds unless the expenditures
are made pursuant to specffic appropriations of the general assembly.

(2) If the receipts received into any fund are greater than the amount appropriated, the
appropriation for that fund shall remain at the amount designated by the general
assembly or as increased and approved by the controlling board.

(3) Additional funds may be created by the controlling board to receive revenues not
anticipated in an appropriations act for the biennium in which such new revenues are
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received. Expenditures from such additional funds may be authorized by the controlling
board, but such authorization shall not extend beyond the end of the biennium in which
such funds are created.

(C) The controlling board shall not authorize more than ten per cent of additional spending from
the occupational licensing and regulatory fund, created in section 4743.05 of the Revised Code,
in excess of any appropriation made by the general assembly to a licensing agency except an
appropriation for costs related to the examination or reexamination of applicants for a license. As
used in this division, "licensing agency" and "license" have the same meanings as in section
4745.01 of the Revised Code.

Authority & References
ORC 124.14(A)
OAC 123:1-45-01
OAC 123:1-7

IRS list of 21 common law factors for determining independent contractors.
OAC 145:5-15

Office of Federal Procurement Policy Letter 92-01. Model Independent Contractor
Agreement for Services (available from DAS)

Section 2-302 Model Procurement Code for State and Local Governments
(ABAIALI)

(

(
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CONTROLLING BOARD
OHIO OFFICE OF BUDGET AND MANAGEMENT

November 18, 2013 Agenda

The meeting of the Controlling Board will be held at 1:30 p.m.,
in the North Hearing Room of the Statehouse Senate Office Building.

1 CLTO100020- Clark State Community College respectfully requests Controlling Board approval to
.14 purchase 0.75 acres of real estate in Clark County in the amount of $33,000.00

from the Parker Revocable Trust Estate (Anita Louise Burley and Denson Parker,
Jr., Successor Co-Trustees) to further develop the vision of creating a
regional/state emergency management training center.

2 0SU0100580- The Ohio State University respectfully requests Controlling Board approval to
14 release capital funds in the amount of $4,500,000.00 from Fund 7034, ALI C315DE

(Ohio Library & Info Network), in FY14, and to waive competitive selection to
purchase electronic journals and citations from various vendors for the Library
Access Consolidation System project in Columbus, Franklin County.

3 WTC0100004- Washington State Community College respectfully requests Controlling Board
14 approval to release capital funds in the amount of $750,000.00 from Fund 7034,

ALI C35811 ( Parking & Bridge Repairs), in FY14, for the Parking & Bridge Repairs
project in Marietta, Washington County. {Local project number WTC-001-001}.

4 YSU01000I34- Youngstown State University respectfully requests Controlling Board approval to
14 release capital funds in the amount of $167,877.00 from Fund 7034, ALI C34534

(Roof Renovations), in FY14, for the Campus Roof Renovations project in
Youngstown, Mahoning County.

5 BOR0100273- The Ohio Board of Regents respectfully requests Controlling Board approval to
1415 waive competitive selection in the amount of $1,572,350.00 in FY14 and

$3,427,650.00 in FY15, from fund GRF, ALI 235523 (Youth STEM Commercialization
and Entrepreneurship Program) to contract with the Ohio Academy of Science,
Columbus, Franklin county, to act as the lead administrative and fiscal agent for
the implementation of the Youth STEM Commercialization and Entrepreneurship
Program, and to transfer appropriation in the amount of $427,650.00 from FY14 to
FY15 in fund GRF, ALI 235523, in accordance with ORC 127.14(B).

BOR0100275- Board of Regents respectfully requests Controlling Board approval to transfer
14 capital funds in the amount of $4,500,000.00 from Fund 7034, ALI C23516 (Ohio

Library & Information Network) to ALI C315DE (Ohio Library & Info Network), in
FY14, for the Ohio Library and Information Network, OhioLINK project in Columbus,
Franklin County.

BOR0100276- The Board of Regents, on behalf of the Ohio, Tuition Trust Authority, respectfully
1415 requests Controlling Board approval of an agency released competitive opportunity

to enter into contract in the amount of $2,000,000.00 for FY14 and $2,200,000.00
for FY15, from Fund 5P30, ALI 235663 (Variable Savings) with SBC Advertising,
Columbus, Franklin County, to provide advertising, creative design services,
strategic consulting, digital advertising and public relations support for the
CollegeAdvantage Direct 529 Savings Plan.

BOR0100277- Board of Regents respectfully requests Controlling Board approval to transfer
14 capital funds in the amount of $85,210.00 from Fund 7034, ALI C23502 (Research

Facility Action and Investment Funds) to C315DH (High-Spd Radiation-Optical
Equip) for The Ohio State University's Action Fund project - Acquisition of
Instrumentation for High-Speed/Radiation-Hard Optical Electronics Design and
Testing in Columbus, Franklin County.

Page 1 of8 EXHIBIT E



9 AD30100284- The Adjutant Generai's Department respectfully requests Controlling Board
14 approval to increase appropriation authority in the amount of $5,800,000.00 in

FY14 in federal fund 3420, ALI 745616 (Army National Guard Service Agreement).

10 DAS0100756- The Department of Administrative Services respectfully requests Controlling Board
( 14 approval to establish appropriation authority in the amount of $200,000 in Fund

1120, ALI 100667 (Local Government Efficiency Programs) in Fiscal Year 2014.

11 AGRO100195- Agriculture respectfully requests Controlling Board approval for an agency released
14 competitive selection in the amount of $241,016.00 from Fund 3ABO, ALI 700641

(Agricultural Easement), in FY14, to purchase agricultural easements for two
escrow agents, FrstAmerican Title Insurance Company, Franklin County
($158,544.00), and Knox Title Agency, Knox County ($82,472.00).

12 COM0100155- The Commerce respectfully requests Controlling Board approval for release of
14 capital funds in the amount of $52,400.00, from Fund 5460, ALI C80022 (SFM Land

and Land Improvements), in FY14, for the State Fire Marshal fencing project in
Reynoldsburg, Licking County.

13 I3EV0102372- Development respectfully requests Controlling Board approval to release
1415 $5,000,000 in fiscal year 2014 and $5,000,000 in fiscal year 2015 from fund 5HR0,

line item 195622 ( Defense Development Assistance), to Development Projects, Inc.
for costs associated with personnel and expert subject matter consultants and the
purchase of associated services.

14 E}Ea1010374- Development requests Controlling Board approval to release capital funds in the
14 amount of $3,000,000 from fund 7003, ALI C19500 ( Clean Ohio Revitalization), in

FY14, to the City of Cleveland to conduct infrastructure and remediation activities
on the Flats East Development Phase 2 Property located in the City of Cleveland,
Cuyahoga County.

15 LaEV0102375- Development requests Controlling Board approval to release capital funds in the
14 amount of $1,000,000 from fund 7003, ALI C19500 (Clean Ohio Revitalization), in

FY14, to the City of Columbus to conduct infrastructure, demolition, and
remediation activities on the LC RiverSouth Phase II property (Project Property)
located in the City of Columbus, Franklin County.

16 DEV0102376- Development requests Controlling Board approval to release capital funds in the
14 amount of $900,000 from fund 7003, ALI C19500 ( Clean Ohio Revitalization), to the

City of Dayton to conduct remediation activities on the Wright State University
Health Care Ohio Project site (Project Property) located in the City of Dayton,
Montgomery County.

17 CaEV0102377-- Development requests Controlling Board approval to release capital funds in the
14 amount of $340,589 from fund 7003, ALI C19500 ( Clean Ohio Revitalization), to the

City of Marion to conduct demolition and remediation activities on the former
Fairfield Engineering Site (Project Property) located In the City of Marion, Marion
County.
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18 ^EV0I02378- Development requests Controlling Board approval to release capital funds in the
( ]4 amount of $1,275,000 from fund 7003, ALI C19500 (Clean Ohio Revitalization), to

the Stark County Port Authority to conduct demolition and remediation activities on
the Stark State College Development site (Project Property) located in the City of
Alliance, Stark County.

19 DEV0102379- Development requests Controlling Board approval to release capital funds in the
14 amount of $67,000 from fund 7003, ALI C19501 (Clean Ohio Assistance), to the

Village of Mount Sterling for a Phase II Environmental Assessment on the former
Sterling Conveyor property (Project Property) located in the Village of Mount
Sterling, Madison County.

20 DEV0102380- Development respectfully requests Controlling Board approval to release $945,000
14 from fund 7009, ALI 195664 (Innovation Ohio), in FY14, for an Innovation Ohio

Loan Fund to Acceptd, Inc. to further invest in software development, computer
and office equipment, and manage professional and legal fees associated with their
growth, at 1550 Old Henderson Road Suite E175, City of Columbus, Franklin
County, Ohio (Project Site).

21 Eb?_A,0100067- The Environmental Protection Agency respectfully requests Controlling Board
14 approval to increase appropriation authority in the amount of $522,852 in fund

3CSO, ALI 715688 (Federal NRD Settlements), in FY14, to maintain property in the
Ashtabula river watershed and purchase conservation easements near the Fernald
Preserve.

22 EXP0100386- The Expositions Commission respectfully requests Controlling Board approval to
14 release capital funds in the amount of $2,839,123.27 from fund 7026, ALI C72300

(Electric Upgrades), in FY14, for the construction phase of the Electrical Upgrades
Project (EXP-130001) at the Ohio Expo Center in Columbus, Franklin County.

23 EXP0100387- Expositions Commission requests Controlling Board approval to enter into
15 entertainment and related contracts for the 2014 Ohio State Fair and to approve a

total budget of $2,141,450.00, from fund 5060, ALI 723601 (Operating Expenses),
in FY14, for such contracts.

24 EXPO100388= The Expositions Commission respectfully requests Controlling Board approval to
14 release capital funds in the amount of $8,973.24 from fund 7026, ALI C72312

(Emergency Renovations and Equipment Replacement), in FY14, and a waiver of
competitive selection in the amount of $8,973.24 to pay Cal Limited, Columbus,
Franklin County for emergency electrical repairs for items damaged during the
2013 Ohio State Fair at the Ohio Expo Center.

25 EXP0100389- The Expositions Commission respectfully requests Controlling Board approval to
14 release capital funds in the amount of $13,772.68 from fund 7026, ALI C72312

(Emergency Renovations and Equipment Replacement), in FY14 and an agency
released competitive opportunity to pay Westwater Supply, Columbus, Franklin
County to furnish sinks and bathroom fixtures at the Rhodes Building Dormatories
at the Ohio Expo Center.

26 EXP0100390- The Expositions Commission respectfully requests Controlling Board approval to
14 release capital funds in the amount of $10,432.00 from fund 7026 ALI C72312

(Emergency Renovations and Equipment Replacement), in FY14 and a release of
competitive opportunity to pay Eastway Supplies, Columbus, Franklin County to
replace a water heater in the Voinovich Building at the Ohio Expo Center.
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27 DOH0100230- Health respectfully requests Controlling Board approval for a waiver of competitive
14 selection in the amount of $208,911 from fund GRF, ALI 440451 (Public Health

Laboratory), in FY14, to purchase 180 Variant Kits and maintenance from Bio-Rad
Laboratories Inc. of Hercules, California for newborn screening testing.

28 DOH0100231- Health respectfully requests Controlling Board approval to waive competitive
14 selection in the amount of $1,285,440 from fund GRF, ALI 440418 (Immunization),

in FY14, to purchase 12,000 doses of Pneumococcal Conjugate Pediatric Vaccine
(Prevnarl3) from Pfizer Inc. of Pittsburgh, PA, for the Immunization Program.

29 DOH0100232- Health respectfully requests Controlling Board approval to waive competitive
14 selection in the amount of $888,250 for fund GRF, ALI 440418 ( Immunizations), in

FY14, to purchase 9,000 doses of DTAP vaccine, 4,000 doses of IPV vaccine,
C 15,000 doses of HIB vaccine, and 10,000 doses of DTAP, IPV, HIB combination
^ vaccine from Sanofi Pasteur Inc. of Swiftwater, Pennsylvania, for use with the

Immunization Program.
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30 I3OH0100233° The Ohio Department of Health respectfully requests Controlling Board approval to
14 waive competitive selection in the amount of $3,135,256.90 from fund GRF, ALI

440418 (Immunizations), in FY14, to purchase various immunizations from Merck &
Co, West Point, Pennsylvania, for the Immunization Program.

31 DOH0100234- The Ohio Department of Health respectfully requests Controlling Board approval to
14 waive competitive selection in the amount of $1,312,210 from GRF, AU 440418

(Immunizations), in FY14, to purchase various immunizations from
GlaxoSmithKline, Philadelphia, Pennsylvania, for the Immunization Program.

32 DO3-E0100235- Health respectfully requests Controlling Board approval for a waiver of competitive
1415 selection in the amount of $112,000 for FY14 and $112,000 for FY15 from fund

3920, ALI 440618 ( Federal Public Health Programs) to contract with Ohio Child Care
Resource and Referral Association, Columbus, Franklin County, for the Healthy
Ohio Program.

33 DOH0100236- The Ohio Department of Health respectfully requests Controlling Board approval for
1415 a waiver of competitive selection in the amount of $200,000 for FY14 and $200,000

for FY15, from fund 3920, ALI 440618 (Federal Public Health Programs), to contract
with American Academy of Pediatrics, Worthington, Franklin county, for the Healthy
Ohio Program.

34 DOH0100237- The Ohio Department of Health respectfully requests Controlling Board approval for
1415 a waiver of competitive selec tion in the amount of $107,158 for FY14 and

$107,158 for FY15, from fund 3920, ALI 440618 (Federal Public Health Programs),
to contract with Ohio Child Care Resource and Referral Association, Columbus,
Franklin county, for the Help Me Grow program.

35 DOH0100238- The Ohio Department of Health respectfully requests Controlling Board approval for
1415 a waiver of competitive selection in the amount of $40,000 for FY14 and $40,000

for FY15, from fund 3920, ALI 440618 (Federal Public Health Programs), to contract
with the Ohio Academy of Family Physicians, Columbus, Franklin county, for the
Healthy Ohio Program.

Page 4 of 8



r

36 DOH0100239- The Ohio Department of Health respectfully requests Controlling Board approval to
14 increase appropriation authority in the amount of $7,800,000 in fund 4L30, ALI

440609 (Miscellaneous Expenses), in FY14, to allow expenditure of an estimated
$7,800,000 in drug rebates that have been received by the Ohio Department of
Health.

37 .7F52Q100316- The Ohio Department of Job and Family Services respectfully requests Controlling
1415 Board approval for a waiver of competitive selection in the amount of $47,836.00

in FY14 and $50,004.00 in FY15, from fund GRF, ALI 600423 ( Families and Children
Programs), to contract with the Ohio Family Care Association, Columbus, Franklin
County, to maintain and utilize its relationship with the statewide membership
association representing Ohio's resource families.

38 DMH0100362- The Department of Mental Health & Addiction Services respectfully requests
1415 Controlling Board approval for an agency released competitive opportunity in the

amount of $187,200 for FY14 and $187,200 in FY15, from fund 3240, ALI 334605
{ (Medicaid/Medicare) to contract with LocumTenens.com, Alpharetta, GA, for

physician and psychiatric services atAppafachian Behavioral Healthcare in Athens,
Ohio.

39 DMHO100363° The Department of Mental Health & Addiction Services respectfully requests
14 Controlling Board approval to release capital funds in the amount of $100,000.00

from fund 7033, ALI C58001 (Community assistance Projects), in FY14, for the
state's share in project MH-899, State Assistance for Community Mental Health
Facilities for The Children's Home of Cincinnati in Cincinnati, Hamilton County, Ohio.

40 DMH0100364- The Department of Mental Health & Addiction Services respectfully requests
1415 Controlling Board approval for an agency released competitive opportunity in the

amount of $32,240 for FY14 and $54,080 in FY15, from fund 3240, ALI 334605
(Medicaid/Medicare) to contract with Lisa McGinty, Cambridge, Guernsey county,
for art therapy sessions to the clients at Appalachian Behavioral Healthcare in

( < Athens, Ohio.

41 DMR0100252- The Department of Developmental Disabilities respectfully requests Controlling
14 Board approval to release capital funds in the amount of $106,107.25 from fund

7033, ALI C59034 (Statewide Developmental Centers), in FY14, for the CaDC Joy
Bldg Fire Alarm project at the Cambridge Developmental Center in the city of
Cambridge, county of Guernsey. DMR-130008.

42 UMIR0100253- The Department of Developmental Disabilities respectfully requests Controlling
i4x5 Board approval for an agency released competitive opportunity in the amount of

$157,690 for FY14 and $280,800 for FY15, from fund 3A40, ALI 653605 (Residential
Facilities Reimbursement), to contract with Staff Care, Inc., Irving, TX to provide
psychology services to the residents of the Gallipolis Developmental Center.

43 DMR0100254- The Department of Developmental Disabilities respectfully requests Controlling
14 Board approval to release capital funds in the amount of $3,265,952, from fund

7033, ALI C59034 (Statewide Developmental Centers), In FY14, for the NODC
Infrastructure Improvements project at the Northwest Ohio Developmental Center
in the city of Toledo, county of Lucas. DMR-120002.

44 PUB0100082- The Public Defender Commission respectfully requests Controlling Board approval
14 to waive competitive selection in the amount of $25,008 from fund 4C70, ALI

019601 (Multi-County: County Share) and fund GRF, ALI 019403 (Multi-County:
State Share), in FY14, to contract with Roxanne Hoover, Esq., Portsmouth, Scioto
County, to provide representation to indigent persons in Jackson County as part of
the agency's Multi-County Branch Office Program.
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45 2PQQ1002:57- The Department of Public Safety, State Highway Patrol, respectfully requests
14 Controlling Board approval to waive competitive selection in the amount of

$70,000, from Fund 8310, ALI 764610 (Highway Patrol/Federal), in FY14, to
purchase an Evidence Investigator Analyzer from Randox Laboratories-US, Ltd,
Kearneysville, WV for the State Highway Patrol Crime Laboratory.

46 DRC0100792- Rehabilitation and Correction respectfully requests Controlling Board approval to
14 transfer and release capital funds in the amount of $85,052.02 from fund 7027, ALI

C50136 (General Building Renovation-Statewide) and $11,546.43 from fund 7027,
ALI C50134 (Statewide Fire Alarm System), to fund 7027, new ALI C501FE (Door
Lock Upgrade-CRC), in FY14, for the Fire Alarm Door Locking System Upgrade

^ project at the Correctional Reception Center, Orient, Pickaway County.

47 DRC010QML Rehabilitation and Correction respectfully requests Controlling Board approval for
14 an agency released competitive opportunity in the not to exceed amount of

$43,690.00 from fund 2000, ALI 501607 (Ohio Penal Industries), in FY14, to
purchase pre-cast concrete block from Buckeye Ready Mix, Reynoldsburg, Franklin
County, for use by Ohio Penal Industries.

48 DRC0100794- Rehabilitation and Correction respectfully requests Controlling Board approval for
1415 an agency released competitive opportunity in the not-to-exceed amount of

$120,000.00 for FY14 and $130,000.00 for FY15, from fund 2000, ALI 501607 (Ohio
Penal Industries), to purchase steel from Chillicothe Steel Company, Inc.,
Chillicothe, Ross County.

49 DRC0100795- Rehabilitation and Correction respectfully requests Controlling Board approval for
14 an agency released competitive opportunity in the amount of $98,990.00 from fund

^. 2000, ALI 501607 (Ohio Penal Industries), in FY14, to purchase a manure storage
tank with incorporation system and flow meter from Homan, Inc., Maria Stein,
Mercer County, for use by Ohio Penal Industries.

50 DRC0100796- Rehabilitation and Correction respectfully requests Controlling Board approval for
14 an agency released competitive opportunity in the not to exceed amount of

{ $360,000.00 from fund 2000, ALI 501607 (Ohio Penal Industries), in FY14, to
purchase diced beef trim from Peggy's Pride, Columbus, Franklin County, for use
by Ohio Penal Industries.

51 GRC01 0797- Rehabilitation and Correction respectfully requests Controlling Board approval for
14 an agency released competitive opportunity in the not to exceed amount of

$47,000.00, from fund 4B00, ALI 501601 ( Penitentiary Sewer Treatment), in FY14,
to obtain Water and Wastewater Sample Testing from MASI Environmental
Laboratories, Dublin, Franklin County.

52 DRC0100798- Rehabilitation and Correction respectfully requests Controlling Board approval to
14 transfer capital funds in the amount of $270,523.00 from fund 7027, ALI C50105

(Water System Plant Improvements-Statewide), to ALI C501A5 (Wastewater
Treatment Plant-RCI), a release of $23,273.00 for the Ohio Facilities Construction
Commission, and an agency released competitive opportunity in the amount of
$247,250.00, in FY14, for Strand Associates, Inc., Groveport, Franklin County, for
the Wastewater Treatment Plant Upgrade project at the Ross Correctional
Institution, Chillicothe, Ross County.

S3 SFC0100446- The Ohio Facilities Construction Commission respectfully requests Controlling Board
14 approval to release capital funds in the amount of $12,000,000.00 from fund 7032,

ALI C23020 (School Security Grant Program), in FY14, to various school districts
and to emergency communication systems vendors under contract with the
Department of Administrative Services for expenses for security entrance systems
and emergency communication systems, for the school building security grant
program.
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54 SFCOI00447- The Ohio Facilities Construction Commission respectfully requests Controlling Board
14 approval to transfer $1,699,419.00 of cash from fund 7021, ALI C23001 ( Public

School Buildings) to fund 5E30, ALI 230644 (Operating Expenses), in FY14, to
provide funding for the FY14 second quarter operations of the K-12 construction
program within the Ohio Facilities Construction Commission.

55 5FC^IO0448- The Facilities Construction Commission respectfully request the Controlling Board
14 approval to release and transfer capital funds in the amount of $6,000,000.00

within fund 7032, from ALI C23002 (School Building Program Assistance) to AU
C23005 (Exceptional Needs Program), in FY14, to provide funding for various
school district projects.

56 SFC0100449- The Ohio Facilities Construction Commission, on behalf of the Ohio Historical
14 Society, requests Controlling Board approval to release capital funds in the amount

of $278,412 from fund 7030, ALI C23028 (Basic Renovations and Emergency
Repairs), in FY14, for the Basic Renovations and Emergency Repairs project in
various counties, and to contract with the Ohio Historical Society, Columbus,
Franklin county, T. I. #31-4389673.

57 SFC0100450- The Facilities Construction Commission respectfully requests Controlling Board
14 approval to release capital funds in the amount of $5,241,475.00 from fund 7032,

ALI C23002 (School Building Program Assistance), in FY14, for School Building
project approvals.

58 SFC0100451- The Facilities Construction Commission respectfully requests Controlling Board
14 approval to amend Master Facilities Plans for the Ross Local School District in

Butler County, the Springfield Local School District in Summit County, and the
Bloom-Carroll Local School District in Fairfield County, and to transfer $241,917.00
from Fund 7032, ALI C23002 (School Building Program Assistance) to ALI C23005
(Exceptional Needs Program), and a release of capital funds in the amount of
$488,392 in FY14.

59 SFC0100452- The Facilities Construction Commission respectfully requests Controlling Board
14 approval for a Master Facilities Plan under the Expedited Local Partnership Program

in the amount of $167,049,736.00 for the Cleveland Heights-University Heights City
School District, Cuyahoga County.

60 OSB0100022- The Ohio State School for the Blind respectfully requests Controlling Board
14 approval to release capital funds in the amount of $982,500 from Fund 7026, ALI

C22616 (Renovations and Improvements), in FY14, to renovate several buildings
on the Ohio State School for the Blind campus in Franklin County.

61 OSDO100015- The Ohio School for the Deaf respectfully requests Controlling Board approval to
14 release capital funds in the amount of $920,626.58 from Fund 7026, ALI C22107

(Renovations and Repairs), in FY14, to replace windows in several different
buildings on Ohio School for the Deaf campus in Franklin County.

62 DOT0100376 Transportation respectfully requests Controlling Board approval, in compliance with
Chapter 5526 of the Ohio Revised Code, in the amount of $1,082,771.00 from fund
7002, ALI 772421 (Highway Consruction-State), for FY14, to modify the contract
with Hatch Mott MacDonald, LLC, Cleveland, Cuyahoga County, to provide additional
plan preparation for repair of the Lytle Tunnel on Interstate Route 71 in Hamilton
County, Ohio.
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63 DYS0100493- Youth Services respectfully requests Controlling Board approval to release capital
14 funds in the amount of $260,998.03 and a waiver of competitive selection in the

amount of $203,501.03, in FY14, from fund 7028, ALI C47001 (Fire
Suppression/Safety/Security), to enter into a contract with National Safe & Security
Systems, Inc., Millersport, Fairfield County, to provide surveillance camera
equipment, for the PREA Upgrades project at the Cuyahoga Hills Juvenile
Correctional Facilities, located in Highland Hills, Cuyahoga County.

64 DYS0100494- The Department of Youth Services respectfully requests Controlling Board approval
1415 for a waiver of competitive selection in the amount of $118,990.00 for FY14 and

$122,128.00 for FY15 from fund GRF, ALI 470401 (Reclaim Ohio) to contract with
Case Western Reserve University, Cleveland, Cuyahoga county, to provide
evaluation support of the Behavioral Health Juvenile Justice initiatives determined
by the Ohio Youth Assessment System.

65 DYS0100495- The Youth Services respectfully requests Controlling Board approval for a waiver of
1415 competitive selection in the amount of $34,000.00 for FY14 and $34,000.00 for

FY15 from fund GRF, AU 470401 (Reclaim Ohio) to contract with Case Western
Reserve University, Cleveland, Cuyahoga county, to provide Quality Assurance in
support of the Behavioral Health Juvenile Justice initiatives determined by the Ohio
Youth Assessment System.

66 DYS0100497- Youth Services respectfully requests Controlling Board approval to release capital
14 funds in the amount of $96,411.00 and a waiver of competitive selection in the

amount of $89,426.00 from fund 7028, ALI C47001 (Fire
Suppression/Safety/Security), in FY14, to enter into a contract with National Safe &
Security Systems, Inc., Millersport, Fairfield County, to provide surveillance
camera equipment for the PREA Upgrades project at the Circleville Juvenile
Correctionai Facilities, located in Circleville, Pickaway County.

State of Ohio, Controlling Board
30 East Broad Street, 34th Floor Columbus, Ohio 43215-3457 (614) 466-5721 FAX:(614) 466-3813
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BEFORE THE STATE OF OHIO CONTROLLING BOARD

In the Matter of:

Agenda Item No. 40, the
Ohio Department of
Medicaid respectfully
requests Controlling Board:
Approval to Increase
Appropriation Authority in:
Fund 3F00, ALI 651623,
Medicaid Services -
Federal, by $561,700,000
in SFY2014 and
$1,999,500,000 in SFY2015,,

EXCERPT OF PROCEEDINGS

before Mr. Randy Cole, President; Senator Bill Coley;

Senator Chris Widener; Senator Tom Sawyer;

Representative Chris Redfern; Representative Ross W.

McGregor; and Representative Jeff McClain,

Controlling Board, at the State of Ohio Controlling

Board, Statehouse Senate Office Building, Room North

Hearing Room, Columbus, Ohio, called at approximately

2:35 p.m. on Monday, October 21, 2013.

ARMSTRONG & OKEY, INC.

222 East Town Street, Second Floor
Columbus, Ohio 43215-5201

(614) 224-9481 - (800) 223-9481
Fax - (614) 224-5724
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21

Monday Afternoon Session,

October 21, 2013.

* * * * *

PRESIDENT COLE: Item 40, Ohio Department

of Medicaid. Please introduce yourself to the Board.

DIRECTOR McCARTHY: Hello. I am John

McCarthy, Director of the Department of Medicaid.

PRESIDENT COLE: Senator Coley.

SENATOR COLEY: Thank you, Mr. President

and Director. As you know, the Buckeye Institute

pointed out that the Ohio Revised Code Section 127.17

limits this Board's authority to requiring that we

carry out legislative intent. Of course, you are

aware that the -- included in the recently passed

budget the General Assembly specifically prohibited

the Governor from expanding Medicaid as you did last

week. I mean, that's a done deal. You've already

expanded Medicaid per -- per the documents you sent

to my office.

Are -- are you aware ------ and we both know

the Governor line item vetoed that section out of the

budget bill. Are you aware of any other time where a

Governor came to the Controlling Board in order to

obtain funding for a program that the General

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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31

Assembly had tried to prevent?

DIRECTOR McCARTHY: President Cole,

Senator Coley, I personally am not aware of such a

situation.

SENATOR COLEY: Okay. And, Mr. President

and Director, I thank you. You and I have met for

many hours on this, and you and your staff have just

been great to work with. Thank you for indulging all

my questions.

I wanted to follow up with you. As you

know, one of my concerns all along has been

sustainability. And last night I sat there watching

a speech that Milton Friedman gave to the Mayo Clinic

back in 1978 and I still swear he could have gave

that last night and it would have been just as

timely. And I think he referred as schizophrenic

organized medicines behavior towards government

involvement in medical care.

Noble-awarded Milton Friedman then

pointed out, and I quote, "Although initially it may

appear as the purveyors of medical care could get

additional resources by tapping the government till,

that is a transitory phenomenon. When the government

is taking over any activity, there is more money

available. But what typically happens is once" --

Arfrist,rorig & Okey, .ine., Colurribas, Ghio (614) 224-9481
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"once the government has taken it over, the situation

changes. There are no more votes to be gotten by

taking it over some more. You" -- "you have to move

on to new fields and take over a new areas in order

to get some new votes. And the result of that is

that those areas that are already taken over get

starved and instead of there being more resources

available, there are fewer."

Director, some of us hope to be here in

2019 when we're doing that budget and beyond. Now

that the Federal Government has expanded its takeover

of this medical program, do you think that Milton

Friedman was wrong in his analysis of history and his

belief that there would actually be fewer resources

available in the future?

DIRECTOR McCARTHY: President Cole,

Senator Coley, I can't speak for Milton Friedman, but

what I can say is what we have looked at in the

program is the exact same question around

sustainability of the Medicaid program.

As you know, the last couple of years we

have been doing a lot of work to make sure that it is

a sustainable program, and we have worked with the

Governor. And that's been one of the things that he

has said to me that no matter what we do it must be a

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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sustainable program,

And to do that we have made a number of

reforms to ensure that the program is growing, the

expenditures are growing, at a rate that's lower than

the revenues coming into the State. And we have done

that in the last budget and then in this current

budget to the point of in this current budget we

actually put in there the fact that we are capping

the managed care plans at 3 percent growth going

forward these two years. We have been able to do

that through a number of different reforms over the

last couple of years to make sure that's happening.

I also want to point out that the

Medicaid program is not a takeover of the -- of

medicine,. I mean, we have privatized the program.

Most of our enrollees in the program are in private

fiaFEage^I G:ar'" wf.?r3trc:.-•'•Fors thc3.t- 4Jc did a p°-̂oci^: e':fEY3"l{

just a couple of years ago and actually redid how we

procured the program so that we could drive more

savings into the program.

As you know, one of the things we put

forward both in this -- in this request and the

budget was that we were able to drive down the costs

of administrative costs in the managed care plans by

another 1 percent which we have already done by being

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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able to consolidate. How did we do that? We used to

have eight regions. We shrunk eight regions down to

three. We used to have two -- two to three plans per

region, two different contracts. We took those and

shrunk those. We have one contract that they sign.

We have five plans that are statewide. We're able to

get out of that efficiencies to make sure that the

program is able to be sustainable going forward.

PRESIDENT COLE: Follow-up, Senator?

SENATOR COLEY: Yes. Director, currently

our State pays approximately 40 percent of the cost

of our Medicaid program with the Federal Government

picking up about 60 percent of that cost. If the

Federal Government changes those predicted

percentages in 2019 and beyond to more of that 60/40

split, do you believe that our State could afford a

40 percent -- a 40 percent share of this now expanded

Medicaid program?

DIRECTOR McCARTHY: President Cole,

Senator Coley, as you know, when we made the proposal

in the budget and as we have put forward in this

request, that a -- the decision was based on a deal

between the Federal Government and the states.

Specifically it says that for three years it's funded

at 100 percent. Then the next three years it goes

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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95, 94, 93 to 90 into the future. If that was to

change, we would put in our request, we have said it

before, we would need to go back and revisit that

decision.

I can't at this point in time say in 2019

where the finances of the State will be to say one

way or another if we could or could not afford it.

What I do know is that is.not the agreement that we

have said we wanted to enter into. And if there is a

change in that agreement, I think we should go back

and take a look at that agreement and revisit that

agreement and how the program moves forward.

PRESIDENT COLE: Senator, before your

next question I just ---- I respectfully want to remind

everyone what is before this Board which is an

increase in federal appropriation through June of

2015. And I understand the long-term sustainability

question. But whether it was in this budget or

through an appropriation action of this Board, we

cannot bind a future General Assembly or move beyond

the biennium in an appropriation. And I know you

know that, Senator.

SENATOR COLEY: Thank you, Mr. President.

PRESIDENT COLE: But I just wanted to

remind everyone of that context as we're discussing

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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years well beyond that and multiple budgets down the

road.

SENATOR COLEY: Thank you,, Mr. President.

And the Director has been wonderful to work with, and

we have had these discussions. I just thought that

the public would benefit from having a couple of them

in public so that's why this one.

Director, one -- as you correctly point

out, one of the hallmarks both in what you proposed

in the budget that was submitted to the House of

Representatives last winter and -- and what you are

proposing here involves a mechanism for the State of

Ohio to withdraw from the program if the Federal

Government was to change those shares as far as the

percentages being paid. There's --v- you are aware and

I know you and I have discussed the concerns that --

that Chief Justice Roberts in his opinion on this

never opined as to what happened if you got in, you

know, could you get back out without -- without the

Federal Government affecting your existing Medicaid

program.

My question to you, sir, is what

assurances have you gotten from your contacts in the

Federal Government that if something should change

and the Federal Government should decide to get its

Armstrong & Okey, Irid., Columbus, Ohio (614) 224-9481
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fiscal house in order and try to pass huge

p.rY ts _ :i.`jF:G of th.i.,^; pr- og"" aai: x..-:- '>h:^ St4s.^`-rti aLµ

what protections are there for the taxpayers to make

sure that we would be able to afford the program as

it would then be positioned?

DIRECTOR McCARTHY: President Cole,

Senator Coley, we obviously have talked to our legal

counsel extensively and looked at the Roberts

decision. Looking at the Roberts decision we believe

that it is clear a state can enter and exit without

penalty because they state -- they basically said in

the decision there shall not be a penalty for a state

to leave the program or to enter the program..

In addition to that, yes, I have had

conversations with the Director of the Medicaid

program at the federal level, Cindy Mann, about this

and asked specifically could a state enter and exit.

She said a state could enter and exit and asked me ----

I said if I would ask for a letter, would you put

that in writing? And she said she would. We didn't

even get a chance to do that. The State of New

Hampshire asked for such a letter. They got the

letter so that's on public record.

In addition, Secretary Sebelius in her

testimony under oath said that a state could enter

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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and exit the program without penalty. So all of

those things together we have said, you know,

everything points to that we could exit the program

without a penalty..

SENATOR COLEY: Thank you, Director.

Thank you, Mr. President.

PRESIDENT COLE: Thank you, Senator.

Senator Sawyer.

SENATOR SAWYER: Thank you,

Mr. President.

Let me return to just a series of

questions that go at the fundamentals of what the

action that's before us today. And they go at the

question of matters that have been before this

General Assembly throughout most of this year. I

suspect that one way or another everybody has heard

these -quf:< ^ omsM r^,,t t3'r 1save nf•.^ 3.^^'^:T71^

before the Controlling Board. So in summary,

President Cole, I thought it would be a good

opportunity to get these questions out on this table

as a -- as well as some of the several others that

have been before us throughout this legislative year.

So let me ask first, Director McCarthy,

who will benefit from this Controlling Board action?

DIRECTOR McCARTHY: President Cole,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Senator Sawyer, there are a number of people who are

going to benefit from this. I will start and answer

and then turn it over to Director Moody to go into

this a little bit further. But based on the numbers

that we're looking at there's about 366,000

individuals that we would estimate would enroll into

the program. About half of them are currently

working. They have some income.

The issue is many -- for many of those

individuals who actually might be serving individuals

on the Medicaid program because they are home health

aide, some type of caregiver in a home, they're

making below the federal poverty level or just

slightly above it so about $11,000 a year, a little

over $11,000 a year. Their employer either doesn't

offer insurance or they can't afford the insurance.

So those individuals are stuck in an area of having

to decide between do I go to see the doctor, or do I

eat, or how does it happen.

Now, I have heard many times, well, part

of it they can always get health care. They can just

go to an emergency room. That's true they could just

go to an emergency room but when you go to an

emergency room, you're probably putting off some

chronic condition or some other piece of -- some

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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other issue that's coming up.

Additionally, this coverage is for

parents. I think that's one of the things that

people don't understand. In the State of Ohio we

currently cover parents t® 90 percent of the federal

poverty level but we would be covering those parents

above that also. So their children are currently

enrolled and have health care insurance but they

don't.

I also want to clear up the fact that

many of the times people have said this is just for

childless adults and people say, oh, well, you know,

a childless adult means the person has never had a

child. That's not true. A childless adult in the

Medicaid world around eligibility means an individual

who does not have a dependent child at home

currently.

So, for instance, if I was 50 years old,

I've had three kids, me and my wife have, you know,

worked all our lives, our kids have grown up and left

the home, something happens to my job and I'm laid

off. Currently in the Medicaid program you cannot

get on. You cannot get on the Medicaid program in

that scenario if you have no dependent children.

The only way you might be able to get on

ArrnsLrorig « Okey, Inc., Cdlurrrbtzs, Ohio ( 614) 224-9481
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is if you were able to claim you were disabled. If

you were :^.+.^,.tuallv di.s,a Y?led j thEan yru f';(?ua;d fIe} rJ"<?,

So when we talk about childless adults, we have to

remember it's not that a person has never had a child

but that the person currently doesn't have -u-- does

not have a child living at home.

And actually Director Plouck will come up

now and talk about other individuals.

PRESIDENT COLE: Director, that's a

frequent thing. I thought you were going to call for

the lefty, and instead you called for the righty. So

that's all right.

DIRECTOR PLOUCK: President Cole and

Members of the Board, good afternoon. In listening

to Director McCarthy speak just now, I was thinking

about the many hundreds of people I've interacted

with in this world over the last few years, people

who are themselves struggling with mental health or

addiction challenges or members of their family are.

And I wanted to share just a couple of thoughts of

folks I've encountered in the last week, literally in

the last seven days.

Last week I was contacted by a man from

Miami County. He has a 35-year-old son who is

working, who is uninsured, and who is addicted to

Armstrong & Okey, Inc., Columbus, Ohio (614) 224---9481
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opiates. The son desperately wants to get clean, has

no insurance, doesn't make enough to fund his own

treatment. The father has paid more than $4,000 at

this point to try to help his son and he is out of --

of resource to help. And he's terrified that his son

is not going to be able to manage this, is going to

overdose, and is going to die. So that would be one

example.

Another example on Friday afternoon last

week, I was in -- in Wood County, and I met a woman

in her late 20s who was born and raised in Wood

County, seemingly, you know, middle class family.

She's a recovering alcoholic. She has a young child,

was able through Medicaid to access residential

treatment, and is now in recovery. She is working.

She's raising her son, and she is three semester away

from a Bachelor's degree. So that's an example of

what the interaction for a time limited period with

services can do to help course correct someone on

their path of life.

And, finally, I wanted to mention an

individual from Wayne County who actually -- a young

man, he had at an early adulthood stage begun

exhibiting symptoms related to serious mental

illness, and he decompensated, had interaction with

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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law enforcement, and through that interaction as

unfortunate as that was was able to connect with

treatment. And he's now involved in his local peer

organization, and he is actually serving as an

inspiration to other people who are struggling with

recovery from the symptoms of mental illness in that

area of the State. And he was just honored last

Thursday night as the Person of the Year by the Wayne

Homes ADAMH Board.

And so I think bottom line take away is

that people from all walks of life are impacted by

addiction and mental illness, and nobody asks for it.

I think that it's not just the individuals, but it's

the families. It's the loss of income and this

offers an opportunity to really give people a hand up

to help restore the lives that they had been leading

or should be leading in many cases and assisting in

rebuilding families, rebuilding relationships, and

ultimately rebuilding our economy here in the State.

PRESIDENT COLE: Follow-up, Senator?

SENATOR SAWYER: Yes, thank you, Chairman

Cole,

We can certainly see how this affects the

lives of individual Ohioans in large numbers. Can

you comment about how this affects Ohio corporately?

Armstrong &®key, Inc., Columbus, Ohio (614) 224-9481
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How does this affect more broadly the Ohio economy

and in that way touch the lives of all Ohioans?

DIRECTOR McCARTHY: President Cole,

Senator Sawyer, there's a couple of different pieces

to that. The one that's most obvious is the impacts

of employers around penalties with the Federal

Exchange. Jackson Hewitt, the tax company, estimated

that the impacts on employers in the State of Ohio if

Medicaid coverage is not extended somewhere between

55 and 88 million dollars.

So the question is how accurate is that

number? It's been interesting as I have been out

talking to different home health care agencies and

other small employers. A couple of them said to me I

don't know how that number is so low. You know, just

for us it's going to be a certain amount.

So how does that work so people

understand? If an employer has over 50 employees,

under the new laws they must offer health coverage

equivalent to what's available through the Federal

Exchange. If they don't and an employee chooses to

go on to the Exchange, that employer must pay a

penalty. If, however, we extend coverage up to 138,

those individuals would go into the Medicaid program

and, thus, there would not be a penalty to that

Armstrong & Okey, .itrc., Cblumbus, Ohio (614) 224-9481
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employer. So that's one -- one big piece.

A second one is around our Ohio

hospitals. There is a program that's called the

Disproportionate Share Hospital Program. That's

usually called DSH. In the State of Ohio it's called

the HCAP program. A part of the change to Title 19

wants to reduce the amount of funds in that program

flowing to hospitals who serve individuals that don't

have insurance.

Our estimate on that is that it will be

reduced, if we just do a straight line estimate -- we

can't for sure say what the impact on Ohio is going

to be right now because of the fact that the final

rules are not out -- but we estimated that for the

State of Ohio the hospitals would be looking at about

a 48 percent reduction in those -- in those funds.

Additionally, then looking at the program

overall, obviously from an economic impact,

individuals currently are going someplace to get

those services, whether it be to the emergency room

or some other place. Those costs are borne by all of

us through higher insurance premiums.

So part of the proposal here was to

ensure that were able to cover the costs of those

individuals, thus, driving down the amount of

Argkstrurrg & Okey, Inc., Columbus, OhiG (614) 224-9481
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uncompensated care to the tune in the second year,

again j^,,:st l;ook.irig at the Controlling Board reqi,),est r

of nearly $2 billion in the second year to cover

those costs.

PRESIDENT COLE: Senator?

SENATOR SAWYER: President Cole, we ---

we -- there are two arenas that I haven't heard

mentioned directly, but I can't believe that in a

decision that reaches and touches so many lives that

it doesn't touch both of these. Certainly the

ability to affect job creation in counties all across

the State is -- is a collateral benefit. But I'm

thinking more in terms of the way in which an effort

of this kind affects veterans and working poor across

this State. Do we have any data on our expected

consequence with regard to those populations?

DIRECTOR McCARTHY: President Cole,

Senator Sawyer, I'm going to call on Department of

Veteran Services to help answer that question.

DIRECTOR DOMINGUEZ: Mr. President,

Senator, there are --

PRESIDENT COLE: Please, if you would

please introduce yourself to the Board.

DIRECTOR DOMINGUEZ: Oh, excuse me.

Jason Dominguez, the Interim Director of the Ohio

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Department of Veteran Services. Mr. President --

PRESIDENT COLE: Thank you.

DIRECTOR DOMINGUEZ: -- Senator, my

apologies. There are a couple of different dynamics

when it comes to veterans and Medicaid expansion.

One of the most significant is that under the V.A.

rules for health care there are eight priorities for

veterans. There are a number of veterans who fall

within the pri -- the 7 and 8 priorities in terms of

the lowest priority. Because of the demand for

health care in the V.A. system priority 8 which is --

are veterans who do not have a service connected

disability but are classified under a veteran -- as a

veteran under the federal terms. Those veterans are

currently closed out of the V.A. system.

The next priority up is priority 7.

Those veterans are low income veterans who do not

currently have a service connected disability, have

served this country honorably but on a case-by-case

basis due to their income they are considered for --

for care through the V.A. It°s not guaranteed. Tt

is a case-by-case basis.

However, underneath the rules for the --

for the V.A., for the Veterans Health Administration,

if a veteran is eligible for Medicaid, they

A,rmstrc+rAg & Okey, Inc., Cc>:iumbus, Ohio (614) 224-9481
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immediately are -- are taken from priority 7 and 8

and moved up to priority 5. What that does for them

is that greatly expands their ability to -- for us to

draw down our federal drawdown, first off, and it

greatly expands that veteran's access to services

even though they may not even be paid for by

Medicaid. That is just -- that's their ticket in the

door to get there.

So things like mental health care, things

like ------ like some of our substance abuse, alcohol

abuse programs that are within the U.S. Department

of -- of Veterans Affairs programs, it greatly

increases the access that veterans have for those

programs.

I'll just give you a couple -- an idea of

some of the numbers that we're dealing with. Data as

of September, 2013, this is -- this came from the

Director of the V.A. Medical Center in Cleveland who

gave me numbers for all of Ohio. As of that date, in

2000 -- I'm sorry, 251,495 veterans sought care from

a V.A. facility here in Ohio. 3.69 percent of those

were turned away as ineligible by V.A. standards so

that's a approximately 9,277.

Now, those individuals were folks like --

I love to use my case example, she is sitting in the

Arartstrong & oicey, Inc., Columbus, ahio (614) 224-9481
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back room, Rachel Jones who works in our office.

She's an Air National Guardsman who many of those

National Guardsman were activated for 89 days. 89

days is a -- is a key number because once you hit 90

days, you are then eligible for V.A. benefits. If

you reach a cumulative of two years on activation,

you're eligible for V.A. benefits.

But because many of these guardsmen are

oftentimes nationwide, and this comes down from the

National Guard Bureau, something that General

Ashenhurst has no control over, those guardsmen are

then shut out of the V.A. health care system. So

even though Rachel Jones, whose probably embarrassed

right now, is -- has gone to ---- deployed to multiple

countries ----

PRESIDENT COLE: We're okay. She's still

smiling,

DIRECTOR DOMINGUEZ: Okay. Good. I've

got to live with her after this.

Even though she's been to multiple

countries and served our nation, she is not eligible

for V.A. health care. She's eligible for our

emergency financial assistance at the county level

being cited by the Ohio Revised Code, but she is shut

out of the system.

Armstrong & okey, I.r^ic., Columbus, Ohio (614) 224-5481
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So in her case regardless of the

priorities of the V.A., she can't be helped, but

underneath Medicaid expansion though she would be

able to be helped so that's another category that

we're dealing with.

So going on with that 2,000 --- 251,000

number, 21.9 percent of those were deemed priority 7

or 8. That's approximately 52,556. So in total

24.59 percent, a total combined, representing 61,833

former service members who were turned away are lucky

enough to be seen after their case was reviewed

individually by -- in category 7. Those are some of

the numbers that we had.

We know that 60 percent of the suicides

that do occur amongst veterans, they do happen

outside the V.A. health care system. Some veterans

are too proud to reach out their hand for help. Some

of them don't ----- don't get help until we finally

catch them down at Twin Rivers once they have been

apprehended in a situation and they don't have access

to health care and they fall in these situations.

So this -- these are vital services that

are needed and I -- and I ask you for your support.

PRESIDENT COLE: Thank you. Follow-up,

Senator? Did you want more information on this issue

Armstrong & Okey, inc., i:olurrtbus, Uliio (614) 224-9481
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or the job creation?

SENATOR SAWYER: President Cole, I---- I

am concerned that there is a great deal of

information we combined here today, and I don't

intend to take the Committee's time this afternoon to

do all of it. I'm just going to mention one that I

didn't raise, the -- as a former local -- as a mayor,

I looked at the effect of this on -- on law

enforcement, jails, and the kind of pressure that

communities all over the State of Ohio are facing in

those terms and recognize that every mention that

you've heard of the kinds of economic pressures that

we've heard have an effect on that as well.

If the Director would care to mention any

of that, I would be happy to entertain it, but other

than that I have only one real closing observation.

PRESIDENT COLE: Director, can you assess

or explain, you or your team, the local government

impacts of Medicaid extension?

DIRECTOR McCARTHY: President Cole,

Senator Sawyer, at the local government impact

there's a couple of different levels that we would

see. One of them has to do with the mental health

system which I will turn back to Director Plouck here

in a second to -- to answer.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Before that though I wanted to touch on

one other group that was discussed and it's those

that Mr. Dominguez talked about and that is the

active duty, individuals on active duty. And that as

Jason was talking about, there are individuals

currently -- you know, this is -- this is an issue

about national readiness and making sure people are

prepared to go to combat. So we have General

Ashenhurst here to speak to that issue.

GENERAL ASHENHURST: President Cole,

Members of the Board, I am Debbie Ashenhurst, the

Adjutant General. I command over 16,000 of your

fellow Ohio citizens in the National Guard.

It's hard to categorize how many National

Guard members would be subject to or be eligible for

this because they have to self-report if they're

unemployed. And many of our guardsmen don't report

themselves as unemployed when they're students. And

the members of this legislature are very generous

with our guards members in that they pay 100 percent

tuition so many of our guardsmen don't have to work,

and they do just attend school.

Well, with the federal drawdown of funds

and as the war in Afghanistan and Iraq are coming to

a -- a reduction, I won't say a close, I have great

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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concerns about the medical readiness of our service

members because throughout this war we were always in

a state of preparing ourself to go to war, the

Federal Government provided great funds to keep our

service members at a pretty high state of medical

readiness.

I'm already seeing a degredation of those

services and those contracts that were available to

our service members to keep them medically ready,

dental and medical, that I have fears that -- that

now it's going to be back on me and the cost of the

individuals, whether they have insurance or don't

have insurance, to maintain that state of readiness.

And if post -- or pre911 is any indication of how

ready our service members are, it wasn't good. It

was not good.

So if a guardsman is solely reliant on

their guard pay, meaning if they are a 100 percent

paid tuition student, they go to school, and their

only income is their drill weekends and their annual

t^: r.,z i s' i 1_ n^', i a.nwv' bExjy ui: de.T: tl"i -- gra%e.4.= of Cw1 e'"1 C ral '.> f f. c+M; r

would qualify -- would benefit -- could benefit from

this expanded Medicaid. Now, I would say that's not

the majority of our guardsmen, you know, the majority

of our guardsmen where they are but particularly our

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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lower enlisted, our enlisted level ls and 2s and 3s

and 4s are the most at risk of not being employed in

some manner in which they have access to other

insurance and are most likely to suffer and that is

the majority of our service members. I can't put a

number to that, but I can tell you I have fear as of

the impact of the reduction in medical services will

be.

Now, they have the ability to purchase

insurance through the military through Tricare. It's

$52 a month. For some reason it's that same category

of young people that don't think they need to buy

insurance because they are, of course, invincible.

Just ask them.

So I have great concerns. You know, I

put a number out there of 400 known that would

certainly be impacted, but I will tell you the

potential is much greater for our guardsmen, your

fellow Ohioans, to be ---- to benefit from this

Medicaid expansion.

PRESIDENT COLE: Thank you. Director

Plouck, follow-up on the local government impact?

DIRECTOR PLOUCK: President Cole and

Senator Sawyer, I did want to follow up on the local

government impact because, again, mental health and

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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addiction services is somewhat uniquely situated

her>y T-::d.ay we partner with. 53 -NDAM117, Boards, Alhf} :;7.

and Drug Addiction Mental Health Services, around the

state to fund services at the local level. And today

these boards are purchasing a variety of clinical

services as well as other kinds of recovery support.

And many of the clinical services will be

able to be funded through Medicaid in the future if

this proposal goes forward. And that will actually

create a greater level of agility locally because

today rather than having a board exact pay for a

counseling service, Medicaid will reimburse that. So

there could be a redirection of those funds into

things like prevention partnerships and housing and

employment supports, peer-led organizations, other

things that are gaps in the safety net in many

communities because, you know, funding is

challenging.

But this would be able to occur without

any additional dollars being added to the system;

rather it's a redirection. And the nice thing about

this is that it could be locally prioritized so if

there is a concern particularly about let's say

residential or sober housing for folks who are

recovering from heroine in one area of the State,

AYZtYsLrUriy & Okey, Inc., Loi.urttbus, Ohio (6'14) 224-9481
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they could make that sort of investment. If there is

a greater interest in prevention services with

schools in another area, they could make that

decision. And so the boards as the local statutory

planning authorities would have the ability to do

what best meets the needs of their communities.

PRESIDENT COLE: Thank you, Director.

SENATOR SAWYER: President Cole, as I

mentioned before, we could go on at some considerable

length with this. I don't propose to do this today.

But while this proposal has generated some

controversy and represents a very large amount of

money, I would submit, President Cole, that this is

not fundamentally different from other items brought

before this Board. The only difference is one of the

scale of the request and not type.

Pursuant to Ohio Revised Code 131.35 one

of the authorized purposes of the Controlling Board

is to appropriate increases in available federal

funds. That's why I believe this is a completely

appropriate role for the Controlling Board to play.

A lot of us, Democrats and Republicans, have been

spending months working to expand Medicaid coverage

to 275,000 Ohioans including 26,000 veterans. The

expansion covers the working core who don't earn

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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enough money to purchase insurance through the new

health care exchange. It also provides much needed

assistance to Ohioans suffering from addiction,

mental health problems so they can lead more

productive lives.

We've heard that characterized in broad

and general ways and with specific examples here this

afternoon and it's one of the reasons why I

enthusiastically support the matter before us this

afternoon. And I thank you for your patience and

endurance and your patience of my colleagues on the

Controlling Board.

PRESIDENT COLE: Senator, you're just

fine. I'm sure there's plenty more patience that

will need to be exhibited this afternoon.

You do bring up a couple important points

though that if I can just comment on, Senator, you're

right, the scale is large but if you remember our

June meeting, we had over $1.6 billion in

transactions approved at that June meeting. Now,

that was the entire agenda, not one item, but it was

a significant sum. And just this year 50 times we

have approved a request for an increase in federal

appropriations. That is a customary action of this

Board. And I recognize the controversy, again, the

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



^

^.

^

^

t

t

^

^i

f,
..

#,.

^

^

^...

^

^

^_ -

^

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Excerpt

30!

importance, but thank you, Senator, for putting that

in context. Just because people don't always watch

what we do it doesn't mean we're not doing it, right?

Thank you, Senator.

Mr. McCarthy, I believe you have a couple

more people who have questions for you.

Representative McClain.

REPRESENTATIVE McCLAIN: Thank you,

Mr. President, and thank you, Director, for coming.

As has been mentioned earlier, expansion

already happened. It happened a week ago. We're

just here to okay the money. If this is to go

through, my first question is during the

introduced -- or rather in the introduced version of

House Bill 59 the Office of Health Transportation

linked about $400 million in cuts. If this is

approved today, what's the thought on that, how soon

that's going to happen and just ---- if you could

explain that a little bit.

DIRECTOR McCARTHY: President Cole,

.,^^e'Ktre..7^'.'1.1.1..J't<. v''ti Mcu..E c:.' ln , 'r'v=-e stick b"' L'krhi.:. c. s^lf: ^.̀1^C.Gt in.

the budget. We believed in it then; we believe in it

now. We are planning to move forward with all of the

things that we proposed that we can move forward with

that we are legislatively allowed to do. So does

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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that -- what are a couple of those things? For

::t.n:at;a ir'C;{ ?T;,c".̂kiI7y, th. change tc3. ' tnin-I:st.r:ttivr===

portion of the managed care contracts, a reduction of

1 percent, that's going through; the change in

inpatient hospitalization, that will go through; and

the other ones. Again, as long as it's allowed

underneath the leg -- the current law, we're going to

move forward with those.

Our goal is to hit all of those on

January 1. Hopefully we will hit them January 1. Of

course, some of them we have to go through rules

processes and a couple of other things. We will

expedite things as much as possible, but I don't see

losing more than, you know, a month or two on -- on

some of those. So we are moving forward with those

as fast as we can. The -- assuming everything moves

fC::"+..;^rd, things 11?4^e the r''_.•ange in the i7ia?`tageli cr:X.-re

rates for sure will happen January 1 because we

haven't given them their rates yet. We were planning

to give them their rates at the end of the month. We

actually had another issue we had to work through so

we still have that ability to make that change.

REPRESENTATIVE McCLAIN: Yes. Director,

as it's been well known for quite a while, there are

a great number of members of the House and Senate

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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both that don't think this is the right way to go but

at }re same t.ime havc: been vrorkin:^ ^.rery hs^d;

Republican and Democrat alike, to continue the

reforms that -- to commend the administration in

working with the House and Senate on a number of

great things that have happened in the last three

years. We applaud you for that.

But we want to make sure that going

forward either way that we continue this process. I

think you're aware of a lot of the discussions that

have been going on and we want to continue to go on.

So what would be the administration's take on this?

We want to make sure, I guess, that you're ready to

get right back into the ditches with us and make sure

that we make the reforms we think are necessary

because we can't just leave the program the way it is

as I think you agree. So if you could just talk

about that a little bit.

DIRECTOR McCARTHY: President Cole,

Representative McClain, ever since I met you, which

is about two and a half years ago, we have been on

the same page with this. We have said we need to

make changes to the program. Reform is -- is

important. The reforms that we have done over the

last few years I want to make sure that people

Armstrong & Okey, I.nL., Cd:iur-«bus, uhio (614) 224-9'481
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understand we have been able to reduce the growth

rate of the program from 10 percent down to about

3 percent. And we didn't kick anybody off. We

didn't cut benefits or things like that.

What we did was we improved how the

program will end. We started changing how we do

payments, paying for quality instead of quantity. We

put in a new claims payment system that greatly

helped us pay more accurately on a fee-for-service

side. All of those things we have done ensuring that

people can get better health outcomes.

We've tied more of the managed care

payments to improving health outcomes. We went to

nationalized standards. I'll never forget, I think

it was the second week on my job, I walk in and on my

desk is a letter from one of the managed care plans

saying that they disagreed with how we did their

calculation for their bonus payment. So I

immediately said we're not going to have Ohio

specific measures any more. Let's get rid of that.

Let's go to nationalized standards. There's no more

fighting other that. It reduced their administrative

burden; it reduced our administrative burden. And we

are all on the same page of that.

We want to continue to do those reforms

Arinstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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moving forward of how do we make the program more

efficient and how do we improve health outcomes for

Ohioans. I mean, that is what we have been focusing.

Everything we have done is how do we get health

outcomes to improve.

REPRESENTATIVE McCLAIN: Now, one of the

ways we have been discussing, at least a lot in the

House and the Senate the discussions have been about

looking at different way, looking for the

nontraditional, that maybe faith-based, maybe

mission-driven kind of things. In fact, if I'm not

mistaken, the gentleman Director Plouck was talking

about is helped by a program that's about a third of

the cost of the program that it replaced. And it

really is peer led and appears to be very effective.

We know those things are happening.

How are we going to continue to work with

the administration? How is the administration going

to cooperate with us, I guess, on looking at that to

make sure we're doing -- getting the best result that

we can for our constituents but in way that is

manageable going forward?

DIRECTOR McCARTHY: President Cole,

Representative McClain, we have been open to looking

at all of those possibilities and trying to figure

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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out how to make sure we could get those to work, how

do we weave those into the programs. We are

committed to still doing that.

There ---- you know, we have used a number

of new interesting partnerships in the program. For

instance, just -- many people don't know this but

here in Franklin County there is an organization

called Bread. It's a faith-based program here in

Franklin County. They reached out to me saying,

John, we -- we know many of the individuals on your

program, and they are not getting services. They are

not being -- their services aren't being coordinated

and I said okay. They said, well, you know, can you

contract with us to do something with them?

And I said, well, hold on. Most of those

individuals are in the managed care plans. Managed

care plans say, John, we can't find the individuals.

So what do we do? We got the plans together with

Bread, and the two of them are now working together

to ensure that individuals in the program are found

and then are getting the services that they need.

And how is that done? It's been kind of

interesting. You can't share medical information,

You can't say, oh, here is the people on the Medicaid

program and, here, can you go find them in your

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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congregation. What we've seen is the opposite, is

the congregations have approached us and said here

are individuals that we think need help. Are they in

your programs? And we're able to then identify them

and hook them up and to make sure they get the

services.

And I want to make clear the Department

is not involved in that. We have stepped away from

that. That is that faith-based organization along

with the managed care plans working together to

ensure that people are getting care.

So we are -- we are more than willing to

work with you all and other entities to figure out

how we can make those partnerships work because many

of them do work very well.

REPRESENTATIVE McCLAIN: Well, I would

just I think end on the fact I'm glad to hear that

because I know, at least speaking for the House, a

lot of the House members, our intention -- Russ is

laughing. Our intention is ---- is to continue to work

very hard on this even this fall. We have a lot of

great ideas, and we want to continue to do things

that are going to help our citizens.

PRESIDENT COLE: Thank you,

Representative.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Representative Redfern.

REPRESENTATIVE REDFERN: Thank you,

Mr. President.

I actually have a few questions for

the -- for the Director who has not yet appeared,

Director Moody, who was kind enough to visit with me

on Friday and -- and to rest your feet a bit,

Director McCarthy, I would ask Director Moody to come

and take the podium. And as he does, Director,

you're Director of the Governor's Office of Health

Transformation? Is that your title?

PRESIDENT COLE: We usuallv let the

witnesses introduce themselves, Representative.

REPRESENTATIVE REDFERN: Since he didn't

I was trying to be polite. I was trying to be

polite.

PRESIDENT COLE: You're being -- you're

being very polite. You're always civil,

Representative.

REPRESENTATIVE REDFERN: Thank you.

DIRECTOR MOODY: And, Mr. President, the

Representative is well informed. I'm Greg Moody, the

Director of the Governor's Office of Health

Transformation.

REPRESENTATIVE REDFERN: Does -- does

Armstrong &®key, Inc., Columbus, Ohio (614) 224-9481
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this document look familiar to you? It was I believe

your testimony before Chairman Amstutz's House

Finance Committee on February 14, 2013.

DIRECTOR MOODY: Mr. President, about six

hours' worth of testimony.

REPRESENTATIVE REDFERN: Well, I will

limit mine, about half that. Well, in your testimony

you use the word Obamacare four times, and according

to u--- to notes taken by our caucus staff 24

additional times in -- in answering questions from

members of the Finance Committee. Do you use the

term Obamacare as a descriptive term, a pejorative?

Why not Affordable Care Act and why Obamacare?

DIRECTOR MOODY: Mr. President,

Representative Redfern, after President Obama himself

used the term Obamacare to describe the law, we did

use it as a general term. However, whenever we can,

we try to be as precise as we can, and for the action

today mostly what we're talking about are amendments

to Title 19 in the Social Security Act.

REPRESENTATIVE REDFERN: So you would

reject it as a pejorative?

DIRECTOR MOODY: I -

REPRESENTATIVE REDFERN: As an insult to

the President and those of us who believe the health

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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care is a right, not a privilege?

DIRECTOR MOODY: Mr. President,

Representative, I would certainly never intend it in

that tone.

REPRESENTATIVE REDFERN: Because in your

testimony you point out that Obamacare is not the

path Governor Kasich would have chosen for Ohio, but

it is for now the law of the land. What is the path

that the administration would have chosen had it not

been for the simple -- implementation of the

Affordable Care Act and the appropriated federal

dollars that you're hoping the Controlling Board were

to -- were to take action on today?

DIRECTOR MOODY: Mr. President,

Representative Redfern, it is -- it is confusing in

the complexity of the federal reform because it has

many different components. And depending on the

particular component that is being discussed, there

are different levels of concern. So primarily the

concern relates to the federal reforms that change

f"te^^.^.'^:^k .:^^.^r ri.zf^^;. way r ^: :?` ,..^":C':,J.,u^;:'^ new z[:a^`#rkc^t ^;Sr

new requirements, new penalties, essentially the

focus of Ohio's Issue 3 related to not compelling a

person to participate in a health care program.

Consistently the administration has

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



^...

{

^._

F

(v

.

t

^

^.=

(!;

^

^

^_.

^

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Excerpt

40 1

expressed concern about some of those elements of the

program. There is another set of issues related to

health insurance exchanges. The idea of a

marketplace which early on we were excited about the

prospect of establishing a state-based health

insurance exchange. But as the federal guidelines

for that were clarified, it was clear that states

actually had very little discretion as it relates to

that issue. So Ohio eventually made the decision not

to run our own state-based exchange but to allow that

to be run by the Federal Government. And, in fact, I

think folks saw that on October 1, the Federal Health

Insurance Exchange activated here in Ohio. So

concern in those areas.

There are other areas related to Health

Care Delivery System Reform that the federal form

really looked to states to see what seemed to be

working and copied that. So, for example, a number

of states had already pursued the idea of

coordinating Medicare and Medicaid programs together.

The federal reform picked that up. And then we acted

on the authority to do a project like that here in

Ohio. So some of the Health Care Delivery System

changes we actually embraced. Many of them were

originated by states.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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And then the fourth big category is the

one that's the subject of the hearing today. When we

say we wouldn't have designed it a particular way,

there are a lot of complex details related to

eligibility levels and interactions with other

programs, but the fact is it was designed a

particular way. And given the federal law we posed

the question to ourselves what is the most direct and

efficient way to assure affordable coverage for all

Ohioans. And that's ultimately what led them to the

decision of -- to pursue expanding Medicaid.

REPRESENTATIVE REDFERN: Right. Mr.

President, Director, when did you pose that question?

DIRECTOR MOODY: Mr. President,

Representative, posed which question?

REPRESENTATIVE REDFERN: You spoke

rhetorically "we posed the question to ourselves." I

assume the working group that had been working on

Medicaid starting January 11, 2011, that was the date

you gave me on Friday, the first time you came

together as a working group under the administration.

You posed the question. We found ourselves with

this -- these groups of facts, and we chose to..take

this path to paraphrase your presentation, the final

point. Who are °weee?

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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DIRECTOR MOODY: Mr. President,

Representative Redfern, you'll remember that on

January 10, 2011, when Governor Kasich took office

REPRESENTATIVE REDFERN: I remember.

DIRECTOR MOODY: We -- I'm sorry?

REPRESENTATIVE REDFERN: I remember.

DIRECTOR MOODY: Yeah, you remember that

day. Mr. President, that was also the first day I

came into this current position. I came into that

position knowing that we were under a federal mandate

to extend Medicaid coverage. And on that day

Medicaid was growing 8.9 percent. And we understood

that if it grew at that rate, we would not be able to

responsibly extend coverage.

So we immediately put our focus on

Medicaid reform. And through the first budget bill

which many here assisted to enact, we were able to

get reforms in place that Director McCarthy was

describing that brought the rate of growth down to

3.3 percent.

REPRESENTATIVE REDFERN: Director, if I

may interrupt --

DIRECTOR MOODY: Subsequent to that --

REPRESENTATIVE REDFERN: -- who are "we"

in that first meeting of January 11, 2011? I

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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appreciate the encouraging remarks about the reforms

and s`-h: rpr<3cesr: and the p:': iJ'.^.f.^we"s-^."
i r

'y j but

would like to know who was included so we can go down

this path of asking some questions and ask ourselves

from a Controlling Board standpoint why we are here.

And these are questions that I'll be asking

DIRECTOR MOODY: Mr. President --

REPRESENTATIVE REDFERN: u--- to not

belabor the point.

PRESIDENT COLE: Thank you for

clarifying, Representative. Director.

DIRECTOR MOODY: President Cole,

Representative Redfern, I---- I was attempting to make

a distinction that at that earliest date we were

under a mandate to expand coverage, and we considered

it all hands on deck to reform the program. So, for

example, the Office of Health Transformation was

created to bring together the multiple separate

agencies that involve Medicaid. So it involved the

Directors of those different agencies and all -- all

of t'1`L`lr aeFS.._o?` F af
.
f ;rf4.r ki.iyg :f:=gr:':h-A_r to ^.7u:]. lLd out

that proposal.

What changed then was the Supreme Court

decision in August the next year where we went from

being under a federal mandate to extend Medicaid

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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coverage to technically still a federal mandate, that

.L°"̀a wti.s-l in t. federal laL's`.. Whs C'haI1gE;d td%:4v' t'-:e

Federal Government's ability to enforce that law on a

state that chose not to extend coverage. So it

effectively made extending coverage optional.

That was a different sort of decision

where then we had to assess where we were at the

time. Because we were growing the program at below

3 percent and believe we had moved into a sustainable

position, that's where we -- and when I say "we," I

mean the administration -- collectively --

REPRESENTATIVE REDFERN: Well, with all

due respect, Director --

DIRECTOR MOODY: -- the decision to

proceed.

REPRESENTATIVE REDFERN: -- two weeks ago

and four weeks before this very body the Department

of Medicaid came before us with an appropriation

request of additional dollars. And I asked

specifically if thus -- this was a buildup for this

particular vote and whether or not these were scaling

questions. I was assured, at least by the

representative, that that, in fact, was not the case.

I then inquired to the Controlling Board

President whether or not the legislature was going to

„
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take this issue up through the Finance Committee,

ts:rou!Ji.z -.";h:? Hf;a..Ztll, '? atl:'3er than

Controlling Board because there was some of us who

felt maybe the end around the legislature process was

occurring, right or wrong, legal or not,

Constitutionally protected or not, but, in fact,

gathering up as much information as possible.

At that January meeting in 2011, was the

Lieutenant Governor in that meeting? And if she was,

did she voice her exception to the notion that we as

a State by policy should embrace the expansion of

Medicaid to 138 percent of the poverty levels? But

she's the Director of Insurance. She's not here

today.

PRESIDENT COLE: Representative, were

there two questions in that or just one?

REPRESENTATIVE REDFERN: I -- you can

separate them, Mr. President, or I can come back.

PRESIDENT COLE: You counted five,

Representative McGregor?

REPRESENTATIVE McGREGOR: Five.

REPRESENTATIVE REDFERN: You can count

304

PRESIDENT COLE: Well, that's fine. I

just wanted to help direct the witness.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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DIRECTOR MOODY: Mr. President,

Representative Redfern, perhaps -- perhaps I'l1 pick

the question to answer.

REPRESENTATIVE REDFERN: Well, we could

start with the January 11.

DIRECTOR MOODY: Yeah.

REPRESENTATIVE REDFERN: Who are "we°1?

DIRECTOR MOODY: The team -- the team was

entirely in place in -- in January. We had all our

Directors onboard. The Lieutenant Governor had been

elected along with the Governor.

We frequently meet in a group where

everybody has an opportunity to share their opinions.

As an administration, we move together in a unified

manner. For example, in those other categories I

mentioned, because we had -- both the Governor and

the Lieutenant Governor had concerns about the

insurance market reforms, as Insurance Commissioner,

it was natural that she led out on those issues and

also as it related to the exchange because the

Department of Insurance had the formal authority as

it related to the Federal Government.

On the other areas, Medicaid -- extending

Medicaid coverage and Health Care Delivery System

Reform, those were more directly under the formal

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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authority of the Medicaid Director and the Office of

Health Transformation. So we -- we took the lead on

those.

However, when asked, I, of course,

support the Lieutenant Governor in the decisions as

they relate to insurance, and she has been clear she

supports the decisions as they relate to Medicaid.

REPRESENTATIVE REDFERN: I'm sorry.

Could you repeat that the final statement, the

Lieutenant Governor supports the expansion of

Medicaid --

DIRECT®R MOODY: Correct.

REPRESENTATIVE REDFERN: -- in this

proposal? Because -- and it's an important -- and I

hope -- I hope, Mr. President, fair point that I

would like to explore either with the Director of

Medicaid or Health Transformation. This is a

temporary expansion as was stated, I think, in one of

the first sentences. We are only bound by the

actions of the Controlling Board through the end of

the biennium.

Additionally, legislators come and go and

so those of us who do believe that expanding Medicaid

is a mere first step and not the last step, we want

to ensure that we're stepping in the right direction.

Arinstrong & Okey, Inc., Coiumbus, Ohio (614) 224-9481
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And as you know, as we've spoken together, you were

with Governor Taft's administration in 2003, I

believe it was, when during difficult budget times

decisions were made to -- to roll back the number of

those who were guaranteed health care under a

state-funded Medicaid program; is that correct?

DIRECTOR MOODY: Mr. President --

REPRESENTATIVE REDFERN: Feel free to

paraphrase or to --

DIRECTOR MOODY: -- correct.

REPRESENTATIVE REDFERN: To -mm I am a

correct in that.

DIRECTOR MOODY: You are correct.

REPRESENTATIVE REDFERN: And difficult

decisions were made to roll back from 100 percent to

I believe 90 percent of the Federal Poverty

Guidelines those who would be eligible for health

care; is that correct?

DIRECTOR MOODY: Mr. President,

Representative, as it relates to parents, that's

correct.

REPRESENTATIVE REDFERN: And Adjutant

Generals came forward and I'm sure Directors of Jobs

and Family Services, of the other agencies that were

named differently at the time came forward and

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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probably spoke heartfelt about these issues and its

l.Ytpac t it Sti:JU:ld k<w.'e 4i,.i But ,Io;E y.•1i!;s.

then Governor made the decision at the time to

balance the budget without increasing other taxes

perhaps, without cutting other areas or cutting more,

that that would be the step we would take.

That's what concerns me going forward.

This is a temporary increase you are requesting from

the Controlling Board only through the end of this

biennium. In your testimony to -- to the Finance

Committee, you indicated that Ohio would receive

$13 billion over seven years including $6 billion

i n.<t c^ r.:o sp a u.s i;> s a -"1d $ 2 b 111 i a , an ^L Ic 3 d:) t.> r: r s'' c i f i :. e s

under the subset Protect Ohio Jobs. Do you recall

that? These aren't one time payments. Ohio is not

going to receive -- we're not appropriately $13

billion according to the agenda item. We are -- how

do you arrive at the $13 billion figure over seven

years including 6 billion into hospitals and 2

billion into doctors' offices?

PRESIDENT COLE: Representative, before

Director Moody response, again, just to clarify, I'm

surprised that you and Senator Coley have compared

notes today, but what is being approved today is an

appropriation request through June of 2015. The same

Armstrong &®key, Inc., Columbus, Ohio (614) 224-9481
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way it would be through budgetary action or an

appropriation request, we cannot bind future General

Assemblies or make an appropriation beyond the

biennium.

In that context, Director, how do you get

to $13 billion?

DIRECTOR MOODY: Mr. President,

Representative Redfern, as it was described at the

time, it is unusual for us to look out that far and

certainly beyond the biennium. However, we did not

want to mislead legislators at the time that this was

somehow only federal funding.

We wanted to make sure it was clear that

at a point in the future by making the decision to go

in this direction that it would bring about an

obligation at a point in the future where State funds

would be involved.

And we proposed that even though we

couldn't appropriate that in the current budget, that

future budgets would appropriate the State funds to

sw)po:Ct t- sie Stat̂ '.e ah :Sr t'>^ t11 ^l`qrrs7f' „ That t ^.C"i a I :iC:

where we clarified that if those terms changed as

Director McCarthy was describing, then we would have

to rethink the terms of the decision like that.

So the 13 billion was a projection into

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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the future, although I think -- I hope we were clear

that w7^at was .,.A4 frc,ryt of the

were the appropriations related to the budget through

June, 2015.

REPRESENTATIVE REDFERN: Sure. And,

Mr. President and Director, it's a fair point but it

hinges on promises that had been made yet not funded

over the course of many years and health care as --

as we've heard, it's the difference -- it stands in

between a bankruptcy, a lost job, a lost opportunity

of a 35-year-old son or daughter suffering from an

addiction to opiates. Health care stands between

that treatment or not.

And in two years it's not if the budget

goes south or if somebody is elected to the office of

President or Congress changes and the additional

dollars that we hope are appropriated are redirected.

We've just gone through this debate in Washington,

and it's a telling point I hope for all of us having

served in this body on and off since 1999 that you

and I lived it in 2003 when I voted no.

And I don't want to be put in a position

where we're doing really good things in the

short-term to only let 366,000 Ohioans down in maybe

24 months or 36 months or frankly whenever the

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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winds -- the political winds were to change. I don't

believe that will happen if Hillary Clinton is

elected president in 2016, but we all know -- but we

all know that if Ted Cruz is -- and it's an important

point.

PRESIDENT COLE: I understand,

Representative.

REPRESENTATIVE REDFERN: That if I may,

if Senator Cruz wins, he has made it a point that ---

that he is opposed to expanding Medicaid at the State

level using federal dollars.

PRESIDENT COLE: Representative --

REPRESENTATIVE REDFERN: The hesitancy

that I---- that I voice is in -- is prefacing this

question. Governor Kasich said on August 15 that the

Affordable Care Act and the expansion of Medicaid

dollars was not Obama's plan; it's Hillarycare.

Those -- Hillarycare. Those hyperbolic statements

poison the well for those of us who care deeply about

ex -- expanding health care for the parents, for the

soldiers, for the enlisted men and women, for the

veterans who are at the Ohio's largest nursing home

in my district in Sandusky, Ohio. They mean a great

deal. And using Obamacare in a pejorative fashion

may -- some may take it in an pejorative way poisons

Armstrong & Okey, Irrc:., Colurnbus, Ohio (6i4) 224-9481
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the well.

And what kind of assurances can you

provide this Controlling Board that going forward

that this administration, that your office, that the

Director of Medicaid, that the Adjunct General, the

Director of ®DJES who we lost on Friday, Director of

Veterans Services, that these well-intentioned public

leaders are going to continue to embrace the

Affordable Care Act, a full throated embrace of

Obamacare, as you stated, with the expansion of

Medicaid? What kind of assurances that during the

mid-biennium review there won't be any retreat as we

saw in 2003?

PRESIDENT COLE: Director, you do not

have to -- you do not have to comment on the 2016

Presidential campaign. This hearing today has

already received enough coverage without it being the

kickoff of the Presidential race.

DIRECTOR MOODY: Mr. President,

Representative Redfern, understood. Representative,

I understand that priorities change over time. It's

why legislatures don't commit future legislatures

to the priorities of the future.

I can tell you that standing in front of

you today the Governor has made extending Medicaid

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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coverage a priority. I have worked with him for many

years. And in all of that time, if nothing, I have

learned he is decisive. We do not make this decision

to take federal money today and then avoid a

responsibility in the future. We make the decision

to proceed under the terms of the federal law into

the future.

And we believe we have moved the program

into a position of strength and sustainability that

will allow that to be not only good for the Ohioans

who will benefit from getting coverage but also for

taxpayers over time by holding down the rate of the

growth of the program.

REPRESENTATIVE REDFERN: (Inaudible)

known and worked with the Governor for a period of

time.

DIRECTOR MOODY: Mr. President,

Representative, one of my first professional

opportunities was on the House Budget Committee in

Washington, D.C., when he was the chairman of the

program.

REPRESENTATIVE REDFERN: At our Friday

meeting I indicated to you that that was a concern of

mine because in -- in his service on the Budget

Committee he voted five times to cut Medicaid because

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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of difficult budget decisions. I'm not suggesting

those were easy decisions, but past is prologue for

many of us who lived through Governor Taft's

decisions to roll back from 100 percent to

90 percent.

Director McCarthy was ----- was also with us

on Friday and indicated that it was the Department's

opinion that Medicaid expansion would be funded, his

words, in perpetuity. Do you still stand by that

statement, Director? Director Moody or Director

McCarthy.

PRESIDENT COLE: Director.

DIRECTOR MOODY: President Cole,

Representative Redfern, I believe the context of the

conversation was a question about whether or not the

Federal Government had rolled back at any point its

financial commitment that it made to the Medicaid

program. And we indicated we were -- we were not

aware of that.

I understand that -- that -- that

that ------ well, no. I'll leave it at that,

PRESIDENT COLE: Representative, do you

have a follow-up?

REPRESENTATIVE REDFERN: Oh, sure. I

would like to ask some questions about the exchange

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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program at the Department of Insurance because in a

r wvt:.a? i.ng conversation on Frwday some exciting th4.ngu

were -- were provided to me by Director McCarthy in

this case about how over the course of the next 24

hours or perhaps over the next 90 days between now

and January 1, 366,000 Ohioans would become aware

that they are now qualified for Medicaid funding.

How does that process begin, hopefully how does it

end, and what's it going to cost?

So, Director McCarthy, perhaps you

could ---- if, Mr. President, if that is germane to

this particular request?

PRESIDENT COLE: If it involves the

enrollment and how many citizens are available for

this and through what purpose, it is germane. And I

'ldru d j-iuCt reC^Ee"st r ^°:a^ 'w^f^1.. j^j y^^r^r e.y^,^it4 E;.._+)`t-.=,y T_.hat

following your comments about poisoning the well,

that the line of questioning does not put us in a

position that it makes it hard to act on this request

today.

REPRESENTATIVE REDFERN: I didn't say all

those things.

PRESIDENT COLE: Okay.

REPRESENTATIVE REDFERN: Director.

PRESIDENT COLE: Director.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



^,.

+..

f

^

^.._

(

(

^

^

f{

^

^

^

^

(

^.:

^

^

ti

ti

^

^

^

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Excerpt

57 1

DIRECTOR McCARTHY: President Cole,

Representative Redfern, as I said on Friday, if we --

if we obtain approval here, we would move forward to

change our eligibility systems, our new one, to be

able to enroll individuals into the program.

So your question is what is the

additional cost? There is no additional cost. We

are doing it all within our current budget that we

have appropriated to us on our administrative

services line. There is no request in this

Controlling Board request to increase those funds.

The request was purely to cover the services for

those individuals. We are doing everything possible

within the Department to operate within our budget,

and we will operate within our current appropriated

budget to enroll the individuals.

REPRESENTATIVE REDFERN: And how?

Mr. President, to the witness, how?

DIRECTOR McCARTHY: Mr. President,

Representative Redfern, the new eligibility system

iw'hf'I"i ^t coI°ws: C?nline for this grC..^ .̂.:^',:7i i:T7,d1v.1.7.:,als i":,a>ll

be able to go online for the first time and directly

enroll into the Medicaid program. They can also go

to their local county JFS office to enroll. They can

for the first time call in and do an online

Arrnstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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application so we have opened up two new ways for

people to get i-nto the program besides goi_n,-.T ;.,n.to

their county JFS office.

PRESIDENT COLE: And, Representative, I

think, if you remember, those were the answers

consistent when that request was before this Board.

REPRESENTATIVE REDFERN: Mr. President,

thank you for reminding me. Director, you indicated

on Friday that those who are now eligible, the

366,000, assuming the Controlling Board supports the

request, wouldn't have to present any income

eligibility documents like in past -- like in the

past processes, that there is an overlay where you

ping -- I think you used the word ping whether it was

the Internal Revenue Service or some other body to

access this information regarding income eligibility.

Could you -- could you perhaps expand on that or

correct me if I'm wrong?

DIRECTOR McCARTHY: President Cole,

Representative Redfern, if you read any of the

articles about the current healthcare.gov system and

some of the issues that they've had and some of the

technical pieces behind it, some of the articles I've

read have talked about the fact that there's two

pieces to that system. The piece that has been

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



Excerpt

59 1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

working, I won't say well or good or bad or

indifferent, but the piece that's been working is the

federal data hub. That is the back end of the system

for which we verify people's income.

So when we designed the current system,

what we wanted to do was ensure we were able to get

individuals into the program who deserve to be in the

program and, of course, for individuals who don't

deserve to be in the program make sure they're not

enrolled and then put them -- point them in the

direction we should be pointing them which would

probably be the Federal Exchange.

So, correct, the way the online

application works the person goes to the online

application, and I want to clarify something on this.

This isn't just for the 366,000 people we're talking

about here. It is also the way the Federal

Government has said that parents and children shall

enroll also, go online to the website, you put in

information. If you put in certain information,

specifically if you're willing to put in your Social

Security No., then you put in what your income is, we

then -- and there is some other pieces of information

obviously, name, birthdate, and things like that, we

then ping the federal data system to determine if the

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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values you gave us are legitimate. Specifically are

you a U.S. citizen? You must be a U.S. citizen to

enroll in the Medicaid program. Is your Social

Security number a valid Social Security number? And

does your income match what's on the IRS files for

the modified adjusted gross income under the new

eligibility rules?

If the answer is yes, per federal law we

must do an instantaneous eligibility decision for all

three of those groups. Currently it takes the State

of Ohio somewhere around 30 days to process an

application. I don't believe that would meet the new

definition of instantaneous. While there isn't been

offered a definition of instantaneous we are hoping

it's faster than that. It will come back and say if

the person is eligible or not eligible. If they're

eligible, it will say you're eligible for the

program. We are still working out some of the pieces

behind that.

But there --- we have also made changes to

the Medicaid claim system where now it's a live

connection back and forth. It's not even an

overnight connection. There's a live connection that

a person would obtain eligibility immediately. If

they're not eligible, the system will then point them

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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in the direction that they should go, most likely

then back to the Exchange itself or someplace else.

REPRESENTATIVE REDFERN: Mr. President,

to the witness, when you mentioned "exchange," you --

you°re using it to describe the Federal Exchange

because the State of Ohio does not operate a state

exchange. You're participating with HHS through

its -- its national exchange, that's correct, right?

DIRECTOR McCARTHY: President Cole,

Representative Redfern, that is correct. The State

did not choose to run its own exchange as just

similarly the State did not choose to have the

Exchange do Medicaid eligibility determinations. We

could have let them do that, but we chose not to. We

do our own eligibility determinations, and so then we

have to exchange data with the Federal Change.

REPRESENTATIVE REDFERN: And,

Mr. President, Director, this then would -- these

activities that now Medicaid eligible individuals can

choose from automated online or telephone or in

person at a local county offices. If they would

choose online, they go to insurance.ohio.gov or is

there a stand-alone site? Will there be a

stand-alone site tomorrow?

251 DIRECTOR McCARTHY: President Cole,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Representative Redfern, the current site so it's not

a site tomorrow --

REPRESENTATIVE REDFERN: Okay.

DIRECTOR McCARTHY: -- that we brought up

with the new eligibility system back on October 1,

there's benefitsohio.gov. That is the portal for

which people will move through to enroll in the

program. Now, I will tell you, as I have said

before, it will not be ready tomorrow. It's just I

am good at what I do, but I can't make that happen

that quickly, okay? So we are -- again, if approved,

we would be working towards making those changes.

REPRESENTATIVE REDFERN: Fair, fair.

And, Mr. President, Director, let's say a month or

two, I don't -- I don't want to hold you to a date,

but for 366,000 people we don't want to buy $50,000

worth of radio advertisement in Columbus, Ohio, to do

it. How would we advise those people that this is

something they ought to do? I would assume when they

go to healthcare.gov and they enter their

information, this is one of the avenues that is

suggested that you are now Medicaid eligible and your

state, assuming this vote occurs, will now allow you

access into the Medicaid system.

DIRECTOR McCARTHY: President Goal --

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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President Cole, Representative Redfern, at some point

in the future, yes, that is the way it is supposed to

work is that if a person were to go through

healthcare.gov first, that when they do the

prescreen, it will say you are probably eligible for

the ^" t̂ ;+:i;.l lti :prCg).a:^i :7 r". ':"f- State of 01Cr It pa^'̀"ases,

that information over to us. We are then supposed to

process that information to make a determination if

the person is eligible or not. So that is one way.

REPRESENTATIVE REDFERN: Is there any --

Mr. President, Director McCarthy, is there any way

the State can participate without the direct

involvement of pinging the Internal Revenue Service

and the IRS providing that private information to --

to the State? You have to have that access, don't

you?

DIRECTOR McCARTHY: President Cole,

Representative Redfern, it's actually unclear right

now if you have to have that access because you could

use State information instead of federal information

for some of it.

REPRESENTATIVE REDFERN: Right.

DIRECTOR McCARTHY: Income, for instance.

We are not done with our eligibility system. The

problem with using the federal hub is that that

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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information is a year old because it's last year IRS

information. We currently use their systems to

determine if a Social Security Number is valid and if

the person is a U.S. citizen using their -- that

person's Social Security Number, name, date of birth.

But for the income information the

federal system actually may cause more false

negatives in that because it's looking at last year's

data. As a part of the new eligibility system, we

were also looking at the possibility of using

state-based information too to make that

determination if it would go quicker.

REPRESENTATIVE REDFERN: And we're

budgeted for that particular activity. These

resources are not being used for that activity. You

are budgeted at the appropriate level to take this

project on between now and the end of the year or you

think you'll be back ----

DIRECT®R McCARTHY: President Cole,

Representative Redfern, we are appropriated to

i.rapl Pmen t the n f. ^.s el i g .< W_ Ii t y sy st: ern and a w. 1 ^^^^:

components of it, and as -- as people were here a

couple weeks or a month ago asking for changes in

those appropriations, I think -- I believe I told

you, you know, some of the timelines we have for the

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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implementation of a system.

REPRESENTATIVE REDFERN: They did and

that's why I asked them why, are expecting to come to

the Controlling Board with this, and they said, no,

we have not had that discussion yet. That's why 1.

had to ask that, no offense.

If I may to Director Moody in his

proposal, he indicates that there are $400 million

over this particular biennium will be saved by

embracing Medicaid coverage at 136 to 138 percent of

the poverty levels. And if I could, Mr. President,

ask Director Moody to come to the podium if you agree

to answer a couple of questions regarding that

$400 million savings.

PRESIDENT COLE: Director Moody.

DIRECTOR MOODY: Thanks. Representative,

you know, along that line of the system itself and we

got way down in the weeds there.

REPRESENTATIVE REDFERN: Yep. And I

think, you know, given the fact that this thing isn't

going through the legislature, I think the weeds is

where we ought to start. No, offense, Mr. President.

Director Moody, on your -- on your

particular handout that you provided to the Finance

Committee which Chairman Amstutz chairs, you

Armstrong & Okey, Inc., Columbus, Uliid (614) 224-9481



(

{

(

( ..

(

^

f,•'

r

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Excerpt

66

indicated there would be a $404 million savings if

Ohio were to embrace extended Medicaid coverage over

this biennium. That number there is some lucidity

perhaps but that $400 million number is still a

pretty good number?

DIRECTOR MOODY: Mr. President,

Representative Redfern --

REPRESENTATIVE REDFERN: It was February

so I--- it was February.

DIRECTOR MOODY: Yeah. And ---- and what

that was was the discussion of the package of reforms

as introduced with the budget seeking the legislative

authority to move in combination all of the reforms.

The items related to extending Medicaid coverage we

did indicate were in the scale of 404 million. They

don't necessarily happen outright. However, they --

they would require an action.

REPRESENTATIVE REDFERN: And ---- thank

you, Mr. President, Director. And, yes, I understand

budgeting ---- budgeting. I would agree with you. So

if the -- if the number is 400 million or given the

reforms that Chairman McClain and others want to take

up and legislation that we're considering -- or

they're considering in the Senate, perhaps there'll

be additional savings, what do we do with that

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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$400 million? Do we set it aside so in the second

biennium -- in a second term rather of a Governor

reelected or first term of a new Governor that there

will be resources once -- once the federal drawdown

begins so we're not caught offguard by it?

DIRECTOR MOODY: Mr. President,

Representative, that would be a decision for the

legislature to make as it relates to reform.

REPRESENTATIVE REDFERN: And would that

be something you could support as a 30-year veteran

of these kinds of debates?

DIRECTOR MOODY: Mr. President, I'm

sorry, support?

REPRESENTATIVE REDFERN: Would you

support --- a few years ago, eight or nine years ago,

there was a stabilization fund for -- for these kinds

of funded programs actually in the legislature. And

it again, it may be Senator Sawyer could correct me

or someone whose been here longer, since '99, that

fund was created to provide stability going forward

knowing that General Assemblies change from time to

time, the drawdowns occur from time to time, and for

366,000 Ohioans, many with so many profound

challenges that they ought not be -- be -- be really

put in a position where legislatures in Columbus,

Armstrong & Okey, Inc., Cnlumbus, Ohio (614 ) 224-9481
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Ohio, are making decisions, where they have access to

health care that you and I have. So would you

support taking savings ----- regardless of the amount,

that are found because of this extended Medicaid

coverage and the embrace of Obamacare by this

administration, would you support taking those

dollars and placing them in a lockbox of sorts?

DIRECTOR MOODY: Mr. President,

Representative Redfern, clearly the idea of

stewardship going forward is important. It's why we

' took the $1.89 in the Budget Stabilization Fund and

acted to raise that to a significantly higher number.

There has in the past- been Medicaid stabilization

funds. We would include that like any of the number

of reforms that are on the table as something that we

are very willing to engage.

PRESIDENT COLE: Any additional

questions, Representative?

REPRESENTATIVE REDFERN: I would like

to -- Representative McGregor, he has been chomping

at the bit to answer -- ask a couple of questions so.

REPRESENTATIVE McCLAIN: (Inaudible.)

REPRESENTATIVE REDFERN: If you could

come back to me, I would appreciate that.

Thank you, Director.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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PRESIDENT COLE: Representative McGregor.

REPRESENTATIVE McGREGOR: Thank you,

Mr. President.

As has been mentioned repeatedly, what we

are looking at here today is really a temporary

proposal to access federal funds until June of 2015.

Absent any legislative action between now and then,

one would expect that the administration would need

to come back before Controlling Board to continue on

beyond that point in time.

Assuming that may be the case, what type

of metrics for anticipated outcomes do you expect to

see based on a positive vote today and accessing

these federal funds? What would the story -- what

would you hope the story is going to be and how are

you going to measure it and analyze it for perhaps

future considerations?

DIRECTOR McCARTHY: President Cole,

Representative McGregor, our plan if we move forward

is to have the individuals that we are talking about

today be enrolled in our privatized managed care

plans.

As I talked about earlier, we use

something called HEDIS measures. There°s a whole

bunch of them but we focus on the ones that mattered

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481



^

^. .

^

^l

f;

^e >

^

^.'

^

^

^

^

^_.

^

^

^

^.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Excerpt

70

the most to the program to get them focused. And

what we look for is improvement in those HEDIS

measures from year to year. So just like the rest of

the populations, we're proposing the holdback 1

percent of the cavitation payments so as to create

the incentive to managed care plans to improve health

care coverage and get those HEDIS scores to go up

from where they are at now. That is one of the ways

we measure our health plan performance in measuring

those outcomes.

So we would be bringing that information

forward along with much of the information we already

bring forward around utilization, our utilization,

impacts on individuals that we find, but also in no

small part is financial impacts. We'll be measuring

obviously the expenditures of the program and

bringing that back and saying how does the growth in

that population compare to other populations that we

have? Is it greater? Is it lower? Is there

something different in there? So it's all those

different pieces we would be bringing forward to the

legislature.

REPRESENTATIVE McGREGOR: Thank you;

PRESIDENT COLE: Thank you,

Representative.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Representative, Redfern.

REPRESENTATIVE REDFERN: Thank you,

Mr. Cole, Mr. President. Thank you.

Director Moody, if I may, the dollars

that are going to be used to -- if the Controlling

Board agrees, what happens if the Controlling Board

decides not to use? There's been some talk that

these dollars will go elsewhere, that if Ohio doesn't

get its fair share -- a similar argument was used, if

you may recall, if Ohio doesn't use dollars that are

available for high speed rail, that these dollars

would go elsewhere and that we were just going to

Washington with "a tin cup..® What happens to these

dollars if they are not used in Ohio today?

DIRECTOR MOODY: Mr. President,

Representative Redfern, the disposition of those

dollars are a matter of Congress. We did say in our

testimony that if there was some way to return those

dollars to the State directly, that would be relevant

in our decision making but that is not within the

authority of the legislature of the Governor's

®ffice.

So the fact is that Ohio federal taxes

will go to the Federal Government. The question is

then do those services occur here or elsewhere? We

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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believe it is appropriate that they occur here.

PRESIDENT COLE: Follow-up,

Representative?

REPRESENTATIVE REDFERN: My final

question for eithers -- either Director McCarthy or

Director Moody is -- is if this particular action is

enjoined, what is the plan for those 366,000 Ohioans

to achieve health care coverage if the Controlling

Board's action today is enjoined? Is there a similar

working group looking at going forward to -- with a

ballot measure that's been talked about? I see John

Allison over there with the Hospital Association or

another approach to achieve this goal of embracing

Obamacare?

DIRECTOR MOODY: Mr. President,

Representative Redfern, it's the same team. As you

might expect throughout this process, we've tried to

identify what is both most appropriate to achieve the

objective to extend coverage on January 1. We

believe this action is appropriate. We were very

careful to understand the nature of the authority

that's involved. We believe a challenge -- that we

would prevail in a challenge, but it is not within

our control to predict what the nature of that

challenge might be, if there is one. So today we are

Armstrong & Okey, Inc., Coiumbus, Ohio (614) 22'4-9481
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acting on what we can choose to act on. The team is

assembled and ready for whatever might follow.

REPRESENTATIVE REDFERN: Does that --

final question, does that team include the Lieutenant

Governor of this State, a vocal critic of Obamacare?

DIRECTOR MOODY: Mr. President --

REPRESENTATIVE REDFERN: The operator of

the Exchange.

DIRECTOR MOODY: -- Representative

Redfern, the team includes all of the senior

leadership of the administration. Particularly in

her role with insurance, it includes the Lieutenant

Governor. It includes the Directors who have visited

with you today and all of our staffst

PRESIDENT COLE: That said, Director

Moody, Senator Widener has some questions.

This is the final step. The (inaudible)

was approved and under 131.35 there is no executive

order required. The action of the Controlling Board

finishes the appropriations process so you can

proceed; is that accurate?

DIRECTOR MOODY: Mr. President, Members

of the Committee, that -- that is correct. The group

would be covered under existing eligibility rules so

there are not other requirements, for example,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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through the JCARR process. And the systems have been

designed in a way to accommodate extending coverage

January 1 so I would agree with you that we believe

the final action to extend coverage on January 1

would be approval of the appropriation by the

Controlling Board.

PRESIDENT COLE: Senator Widener for the

purpose of a question?

SENATOR WIDENER: Thank you,

Mr. President. Director Moody, keep you up there for

a few minutes longer, if you don't mind. So

following up with what President Cole just said, I

read your request today that says Ohio law gives the

Medicaid Director express authority to seek a state

plan amendment without additional legislation and

that plan amendment has been received on October 10,

2013.

So I would just like to clarify, maybe

wrap up some of the loose ends of some of the

questions all of the Cabinet Members have been asked

today, your request is not before Controlling Board

to expand Medicaid to additional persons in Ohio, is

it?

DIRECTOR MOODY: Mr. President --

SENATOR WIDENER: I'll rephrase. You are

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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not asking Controlling Board to expand Medicaid, ate

you?

DIRECTOR MOODY: Mr. President, Senator

Widener, we have requested from the Federal

Government the authority to expand Medicaid. What we

are asking of the Controlling Board is the authority

for an appropriation to receive the federal dollars.

SENATOR WIDENER: Right. I just want to

be clear for all the groups and organizations that

have chosen to communicate with us as legislatures

over the last week or two which is fine, and I'm

perfectly fine with that, phone calls, e-mails,

whatever, that the idea that the Controlling Board

could s.top the expansion, I just wanted to be clear,

that's not what you are asking us to do today,

The Governor and his team and research of

all the months and even years that you've described

here today are going into this decision, and his

decision is to expand. He asked the Federal

Government to do that and that approval has already

been received; is that right?

DIRECTOR MOODY: Mr. President and

Senator Widener, and specifically it's Revised Code

5163.03 that provides that the Medicaid program shall

cover all mandatory eligibility group and may cover

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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any of the optional eligibility groups.

SENATOR WIDENER: Right.

DIRECTOR MOODY: And separately it's

Revised Code 5162.07 that gives the Medicaid Director

the authority to seek a state plan amendment to do

that so we are acting under the authority of the

administration to seek that approval.

SENATOR WIDENER: All right. And since I

notice that you or someone brought a color chart over

there by our Communications Director, whatever, do

you mind if someone sets that up there in front of

Representative Redfern and I can just ask a couple of

questions? That looks like your chart, is it not?

(Inaudible.)

SENATOR WIDENER: Yeah, if you can just

have them set it up there on the corner of the dias

there,

Director Moody, okay. Okay, now, I can't

see it. Just set it up there on the corner. Have

Mr. McClelland hold it up there on the corner of the

dias there so everybody can see that.

PRESIDENT COLE: This is the Senator's

question. I'm not going to get involved in this.

SENATOR WIDENER: Okay. I just want to

make sure that was the same one I thought it was. So

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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what we're talking about today is those folks not in

the color column -- 1 through 5 columns that are in a

wide area, I believe it says coverage gap; is that

right?

DIRECTOR MOODY: That's correct.

President Cole, Senator Widener, what you're looking

at is -- is a fairly well circulated picture of

eligibility for access to affordable coverage

beginning January 1. What you're looking at in

yellow are the income ranges from 100 percent of

poverty to 400 percent of poverty where through the

Federal Health Insurance Exchange Ohioans will have

access to an income tax credit for insurance they

purchased on the Exchange.

In the blue what you're looking at are

the current eligibility categories for Ohio Medicaid

so we cover children to 200 percent of poverty,

parents to 90 percent and people with disabilities

and seniors.

According to the federal law the

eligibility for the the Exchange does not go below

100 percent of poverty. So if we choose not to

extend Medicaid coverage, then there is a group of

Ohioans below 100 percent poverty that would not have

access to Medicaid and not have access to the Federal

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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heard described earlier.

SENATOR WIDENER: And, Mr. President,

Director Moody, it's fair to say that the ACA or

Obamacare, as President Obama has referred to it

himself, I believe his Presidential opponent got him

to agree to that in a Presidential debate many years

ago so it is a common term to define the ACA, those

persons below 100 percent of poverty, single adults

in the State of Ohio, and those single parents

between 91 percent and 99 percent in that coverage

bar that you're showing over there were not covered

in ACA. They were not covered in an exchange. They

were not covered by the President's law whatsoever.

And the only thing in that federal law offered a

little carrot to the states to decide for themselves

as to whether to cover these folks by Medicaid or go

on their own and pick some other plan; is that right?

DIRECTOR MOODY: Mr. President, Senator

Widener, and technically there was an assumption that

. t i)uP WO U ld bc.. u y:3 j i end in,

Medicaid as a mandate on states, and then it was the

Supreme Court decision that opened up the coverage

gap through the optional nature of the decision.

SENATOR WIDENER: So, Mr. President,

Ariristrong & Okey, Lric., Columbus, Ohio (614) 224-9'481
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Director Moody, so between the law and the Supreme

Court decision primarily an interpretation of the

law, the federal law did not cover the working poor

in the State of Ohio or in any other state as it was

conceived or written; is that right?

DIRECTOR MOODY: Mr. President and

Senator Widener, the circumstance we have today is

that, yes, that is true, that this group without the

decision of the Controlling Board would make to allow

us to expend the funds related to the federal

approval, that group would remain uncovered.

SENATOR WIDENER: Okay. Mr. President,

moving on to the cost, you're asking in the

Controlling Board request for approximately

$560, 000, 000 increase in FY14 and 2. ---- well, about

1.9 billion in FY15 so those costs have to come along

with estimates that you make of the number of people

and I think you and Director McCarthy have ---- have

been into the details on this and I happen to be

aware that Cuyahoga County, and Metro Health in

particular, had been running a pilot program which

you helped them obtain the permission to do and in my

mind that would kind of lead towards a field case as

to whether these estimates of number of people and

the costs per person per month, I suppose, of how

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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these estimates were derived are accurate. Are you

still, A, believing that the Metro Health is a good

test for how these people and those coverage gaps can

be offered health care and that health care can be

managed at a reasonable cost going forward?

DIRECTOR MOODY: President Cole, Senator

Widener, we hired an outside actuary to do our

projections and so these aren't internal numbers that

we came up. It is an actuarial firm who put the

numbers together both for the numbers of people and

for the per member per month costs because at the

time when we had asked them to do that, we assumed

everyone would be in managed care so that's why they

were putting those together.

The numbers that we used in our

projections are based on -- based on past history

assuming actually that individuals enrolled would be

slightly healthier coming into the program, just

slightly, so the number -- the prePM that we have put

into our projections are slightly lower than our

current managed care numbers.

So how does that compare with what's

going on at Metro in Cuyahoga County? So the Metro

System when it came up has a more limited network

because of the fact that it's just individuals coming

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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through the Metro Hospital System. And also the

benefit limits, there are benefit limits in there.

They have seen a number that is coming in because

we're watching that because there is a waiver cap.

They originally proposed $580 of the waiver cap or

thereabouts. That's coming in about $382 per member

per month but that's just for the medical costs.

That doesn't include the administrative load that is

put on there which includes state sales taxes and

things like that. So if you look at where the Metro

costs are, they have been inching up actually every

month slightly as more people are coming into the

program,

They thought that the ramp up would be a

little bit quicker than it has been. It's actually

slowed down. It was a little slower than they

thought it was going to be. But as they are looking

at it and they are seeing the services that are

covered, the reason that it's going up slightly is

because those people that got in the program at the

beginning are those that are chronically ill, and so

now they're seeing their costs continue month to

month.

So as that's been inching up a little

bit, it's moving right into the range of the medical

Arrr:;trong & Gkey-, lrrc<, Columbus, Ohio (614) 224--9481
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component of our estimates. Again, as we do every

budget, just this last budget and this budget, we use

our actuaries to set an actuarial sound rate and then

from there in addition ---- in addition to that we go

back and we will call it a negotiation, I guess, with

our managed care plans but just because the number is

in the budget doesn't mean that's the number they

get.

Some of our savings that we've had over

the last couple of years is that we budgeted at one

level and we were able to negotiate a lower rate with

the managed care plans going forward. We've proposed

at this point in time the six-month rates for the

managed care plans. And so what does that mean? We

will put a rate forward six months and if the

experience comes in a little lower than that, then we

would go back and lower our per member per month that

we offer to the plans.

SENATOR WIDENER: Mr. President, so just

in summary the numbers you are asking for today in

the increase of this federal Medicaid line item you

believe are accurate as we know today based on

population and the cost of health care that this

group may consume over the next 18 months.

DIRECTOR MOODY: President Cole, Senator

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Widener, they are pure best estimates for this

population,

SENATOR WIDENER: And, Mr. President,

just to confirm you've actually even had a case study

in Cuyahoga County, been able to watch and compare

their numbers up there based -- and compare back your

actuarial numbers.

DIRECTOR MOODY: Mr. President, Senator

Widener, our actuaries have worked with us very

closely on this continuing to look at Metro, what's

going on in Cuyahoga County, and any other changes

that we've had in the program including budget

changes.

SENATOR WIDENER: And, Mr. President, you

mentioned Metro is right around 380, 390 per person

per month in their pilot project and what is your

person per month that you've based this estimate on

here today?

DIRECTOR MOODY: President Cole, Senator

Widener, it was $445 per member per month.

SENATOR WIDENER: Mr. President, so you

have some room built in there just in case something

were to be different than what you know today then

for the next 18 months.

DIRECTOR MOODY: President Cole, Senator

A.tinstrung & Okey-, Inc., Columibus, Ohio (614) 224-9481
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Widener, I want to make it clear the Metro number

does not include the administrative load on there so

you would have to add on another 12 percent to the

383 that they are currently experiencing, again, with

that going up. So when you put those two together

and the numbers of people, it is very close.

SENATOR WIDENER: And, Mr. President,

could you also then on the front page of your request

you have a sentence if this federal Medicaid

assistance percentage is lowered, meaning the

100 percent, the State -- State funds will not be

used to do supplant the federal funds. Can you

describe what you mean by that?

DIRECTOR MOODY: President Cole, Senator

Widener, it's what I spoke about earlier I believe to

a question from Senator Coley and that is we're

asking for the appropriation authority during the

next -- during our biennium, the time limited span.

During that time limited span Title 19 of

the Social Security Act says the federal matching

rate for those individuals is 100 percent federal

dollars. That's what it says.

The deal that we are entering into with

the Federal Government is that that is 100 percent,

and so we won't be using any State dollars as a State

Armstrong & Okey, Iiic.., Colurnbus, Otiid (614) 224-9481
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match like we do for the other versions of the

program. The reason we put that in there, as I said

earlier, we believe in the deal that we put forward,

and if that deal changes, then we need to go back and

revisit that deal.

SENATOR WIDENER: Mr. President, if we

coi.;,'d move maybe to ':a 1Y3 -a lit,ta;> bit about E_'r.e

people that are in that coverage gap area that

Director Moody identified, I°ve got a couple of

questions maybe for General Ashenhurst or Director of

Veterans Affairs or together maybe, both. I have a

couple of questions for them.

Mr. President, partly because I worked 10

years at Wright-Patterson Air Force base I know not

to leave the General sitting there without properly

asking the questions that I believe she might have

the information on.

General, you mentioned that many of our

active guardsmen and women today may or may not have

access to health care coverage. And I just wanted to

ask a couple more detailed questions about that

because obviously if they are a student, full-time

student, of which I think we have about 14, 15

hundred in Ohio that we provided guards scholarship

for which is one of the reasons why your manpower is

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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normally well over 100 percent, as I recall. If

they're a full-time student, their parents don't have

health care coverage that they can be on as a

student, if they just have the guard as their only

income, and if they have no other health care, you

mentioned -- really the only other thing I heard you

mention they may be able to go to is Tricare which is

the Federal Health Insurance Program.

And so my questions are how does Tricare

compare to Medicaid, particularly in the areas of

mental health, behavioral health? I mean, the

Director mentioned some of the post-traumatic stress

syndrome issues that we have in our guard as well as

throughout the country. How does Tricare really

compare and are those services really adequate as

compared to Medicaid which is what we're being asked

to look at today?

GENERAL ASHENHURST: President Cole,

Senator Widener, although Tricare does cover some

basic mental health and preventive care and some

limited -- the coverage is very limited and more

restrictive is the number of providers that will

actual -- actually accept Tricare as their -- the

provider. We are struggling and although we are

continuing to expand the number of providers in Ohio,

Armstrong & Okey, Inc., Columbus, Ohio (614) 2'24-9481
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there are certain areas that still are not covered

and particularly in the areas of mental health we're

struggling to get providers to accept Tricare. There

are limited services and it -- it gets pretty

detailed as to the initial service, whether it was an

emergency service that starts the service and whether

there are follow-on services. As with many insurance

programs, it's somewhat --- -- it's very much restrictive

for those services.

SENATOR WIDENER: And, Mr. President, I

assume that probably even some restrictions on the

prescriptions that are often prescribed as a part of

mental health or behavioral issues?

GENERAL ASHENHURST: Mr. President and

Senator, yes, as -- if you think of this as a very

minimalistic insurance program, that is what Tricare

is. It is really to make sure that basically our

healthy guardsmen can retain their good health and be

prepared to go to war.

SENATOR WIDENER: Right. And,

Mr. President, so, General, I think you mentioned

there's at least 4 -- maybe 400 or so guardsmen and

women you've identified today that you think will be

eligible based in this coverage gap area, based on

their life circumstances, and what else they do

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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outside and above being a part of our National Guard

here in Ohio. And you mentioned it might be more

than that. What about the veterans, what about have

you had a chance to look into the folks that have

left the guard, either retired or retired early or

something like that?

DIRECTOR DOMINGUEZ: Mr. President,

Senator, once -- a challenge that we constantly face

with the Department of Defense in general and this is

something that, of course, General Ashenhurst has no

control over is that the Department of Defense tends

to not necessarily track their troops after they

leave service.

And so oftentimes it's left up to us and

the State to identify who those veterans are and to

connect them to their benefits. So what we

constantly work with the U.S. Department of Veteran,

Affairs and even through the U.S. Department of

Defense when we are working federal systems like DPRS

that let's us access a veteran's military records in

order to file for benefits.

We are constantly striving to bridge that

gap but that's something that DOD as far as keeping

track of the troops once they leave was not

necessarily done in the past and is trying to get

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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better at here in the future with a couple of

^?r?^^*r ams like S o? d^ ^?r f'" T 3-:^r, ^^^ lor fur .v,i. fef 5a£td

Marine for Life, but we still have a long way to go

so.

SENATOR WIDENER: Thank you. And,

Mr. President, I appreciate your description earlier

to talk about the V.A. because I think many people

I've talked to around Ohio assume that whether the

folks are in the guard or whether they are retired,

if they wore a uniform at any point in their life,

they can go to the V.A. for services. And I think

you identified very clearly and very well that's not,

in fact, the truth.

I heard someone actually ---- retired

guardsman from my area mention to me, you know, the

V.A. is a system. It's not insurance. Medicaid is

like many others insurance with these coverages that

the -- that we ask the general about and the

prescription coverage and so on and so forth and

there is a difference basically.

DIRECTOR DOMINGUEZ: Mr.. President,

Senator, that's absolutely correct.

SENATOR WIDENER: So I next would like to

ask some scenarios of who these people are to

Directors Moothy -- Moody or McCarthy, either one,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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because I have talked to some people in my district

and around the State of Ohio, and I'll just talk

about the guards person even though it's not going to

be a guard-related issue. If someone were to leave

the guard, Director McCarthy, leave early, say at the

age of 52, go home to attend to parents whose health

is ailing and they were to leave with less than

$11,000 a year in retirement income because they had

to leave early, have no V.A. benefits, have no

federal Tricare, would that person be eligible for

Medicaid in that coverage gap area over there on the

chart, a single adult making less than $1,000 a year?

DIRECTOR DOMINGUEZ: President Cole,

Senator Widener, the answer to that is not only

single adult but a husband and wife if they were

making less than $11,490 a year, yes, would be

eligible for the program.

SENATOR WIDENER: So, Mr. President, so

people that actually left military service after, you

know, 20 plus years of the guard and federal service

bU t li c: ver r .1.1y fa l.1: ng 1,.,.T`i. a de1,: () y?, ie-t t h,-_-i t

actually led to these benefits that the Director and

General mentioned to and didn't have access to

federal health care, they served our country, they

served our State, now they are going home to take

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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care of ailing parents to save our State health care

costs and keep seniors in home aren't themselves

going to have health care coverage under that

scenario I described,

DIRECTOR McCARTHY: President Cole

SENATOR WIDENER: They wouldn't be

covered under this gap that I described.

DIRECTOR McCARTHY: President Cole,

Senator Widener, that is correct. They would not be

covered.

SENATOR WIDENER: Well, that is one

person I talked to in Ohio. The second person I

talked to in my district, Mr. President, is a senior

at Wright State University, has no health insurance

now, although has a part-time job. When she did have

a full-time job and health insurance two years ago,

she had brain surgery which obviously requires some

follow-up and some ongoing visits. She's not able to

get those visits now because she doesn't have that

job any more.

She's trying to finish her degree to

obtain a full-time job and full-time insurance, but

right now, she's part-time, less than $11,000 a year

with her part-time job, and would she fall in that

coverage gap?

Arrristrong & Okey, Iric., Colurnbus, Ohio (614) 224-9481
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DIRECTOR McCARTHY: President Cole,

Senator Widener, yes, she would fall in that gap.

SENATOR WIDENER: Thank you,

Mr. President. That's someone else from my district

and she's also going to the emergency room for simple

things like staph infections in her eye and so forth

which you would admit, Director, that's our highest

cost option for some procedure like that?

DIRECTOR McCARTHY: President Cole,

Senator Widener --

SENAT®R WIDENER: An emergency room?

DIRECTOR McCARTHY: -- yes, the emergency

room is one of the more expensive options to use

in ---- for routine care.

SENATOR WIDENER: All right, thank you.

And, Mr. President, another person I spoke to from my

district lost her job from DHL two years ago, lost

her ------ obviously her health insurance with that job,

is struggling with health care coverage for her son

who has Asperger's, and she was forced to put off her

own hernia surgery for the last two years while she

didn't have health care or full-time employment.

She's hoping to get full-time employment

as a nurse since she went back to school and

full-time health insurance. Would that person,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Director McCarthy, be in this coverage gap?

DIRECTOR McCARTHY: President Cole,

Senator Widener, yes..

SENATOR WIDENER: Next, I would like to

ask about the reforms that I think both

Representative McClain and others asked you about. I

think you're familiar with Senator Burke's work in

the Senate to try to work alongside with you and OHT

to continue to provide you the tools necessary to

monitor costs and monitor health outcomes which I

believe is an initiative that you all started since

coming into office.

And Senator Burke's bill talks about not

only the cap in terms of per person per month growth

in health care costs going forward but I think may

also lead us to some other work he's done. I think

he had some work done and probably shared it with you

that showed if we were to add 273, 300 thousand

Ohioans to the Medicaid roles for which I know a lot

of members in the House and Senate have had a lot of

issue with, in particular related to sustainability

obviously going forward, I think Senator Burke's had

some work done that has shown the cost of increase

coming down at the same time enrollment would meet

somewhere out there in about the year 2019. Are you

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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familiar with that work that he had done and could

you give us your opinion on that?

DIRECTOR McCARTHY: President Cole,

Senator Widener, I am familiar with that. He asked

my -- my understanding is he asked the Health Policy

Institute of Ohio to do the analysis around that. It

is similar to some of the analysis that we've done in

looking at the sustainability of the program.

The -- we -- in looking at those

projections and how they were put together, we agree

that if the reforms-that we all want to do go into

place, that we will be able to significant --

significantly curtail the growth of the program and

keep the growth of the program within the growth caps

that he has actually proposed in the bill.

Him and I have had conversations about

that, specifically around those percentages and those

are equal to the ones we've been looking at keeping

the growth under. I think they've moved around a

little bit in his latest version of the bill, but

it's -- it's doable in the long run if we can keep

the growth of the program somewhere around medical

inflation, 3 percent, somewhere in there.

SENATOR WIDENER: And, Mr. President, I

think at that study also showed that if we can keep

Armstrong &okey, i:ric., Columbus, Ohio (614) 224-9481



Excerpt

95

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

at or below the medical rate of inflation in Ohio

going forward and you and your team, I think, are --

deserve the credit to show us the light that's

actually feasible and possible because of the work

that's happened in the last two budgets here at that

same percentage versus the -- versus the prior

percentages that you inherited.

If that's, in fact, the case in going

forward, I believe his analysis s'howed that this

additional number of persons coming on to the roles

could actually be sustained past 2019 at the standard

call it 60/40 federal/state match. And do you

believe that analysis to be accurate?

DIRECTOR McCARTHY: President Cole,

Senator Widener, that -- that is an accurate

representation of -- of his analysis. Our numbers

are very close to that. And, you know, I have

nothing to dispute his numbers right now to say that

his numbers are not accurate. I think we were

differing by, you know, a few months on -- when those

two things would happen, but the analysis we're

pretty close together.

SENATOR WIDENER: And, Mr. President, so

yours and Director Moody's assessment would be that,

you know, certainly understand the skepticism of

Armstrong &.Okey, Inc., Columbus, Ohio (614) 224-9481
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adding another 270,000, 300,000 Ohioans to the

M d:. ca Md r r, l e s wa^-, . omr-thi. ng y; u wou1d prob% bly

rather not do given a clean sheet of paper, but since

we don't have a clean sheet of paper, we have the

ACA, we have those coverage gaps over there on your

chart, that providing coverage to these Ohioans so

they can get back to work as quickly as they would

like to, that that also can be done in such a way

that we should reasonably expect with continued

reforms of the Medicaid system we actually can

sustain this number at the traditional 60/40 match

going forward in the next few years; is that right?

DIRECTOR McCARTHY: President Cole,

Senator Widener, we agree completely that we must

sustain the reforms that we've started and continue

to do those. I mean, we have said those continuously

and, you know, have -- all of our work has pointed

towards that, and we keep proposing more and more.

And so assuming that all of those can happen and then

even some more happen, that possibility of

sustainability at the current FMAP is a possibility.

SENATOR WIDENER: And, Mr. President, so

the question's, I think, been asked but I just wanted

to hear a short, direct answer, if you could, between

you and Director Moody, if not Medicaid to cover this

Armstrong & Okey, Inc., Columbus, Ohio (614) 224--9481
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group that's identified on your chart there as not

currently obtaining coverage, what by January 1 is

the answer or answers to provide these persons in

Ohio with the health care much like the three

scenarios I mentioned to you for Andrea and Taylor

and Victor, which I didn't give you the names before

but now I just did? For them what is the answer come

January 1 and their call it midlife crisis that we

have health carewise? What else can be done?

DIRECTOR McCARTHY: President Cole,

Senator Widener, if we were unable to extend Medicaid

coverage to those individuals, on January 1 they will

continue where they're at, receiving services

either putting them off or receiving services in the

emergency rooms. There is nothing else for us to do

at that point.

SENATOR WIDENER: And, finally, that's ---

Mr. President, that's interesting. I thought that

the answer myself, although some national experts

that were in town last week talking to legislatures

said, well, you know, we have federally qualified

health care clinics. We have FQHC lookalikes. We

have other things hospitals can do, doctors can do,

we have free clinics and described to me basically

status quo because my community has an FQHC in

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Springfield, Ohio, and I think it started about 10

years ago is about how long it took us to get

established, to get it qualified, to get it to see

adults and kids, and so on and so forth so I don't

see any of those options as anything that can be done

by January 1 or frankly, Director, by next January 1,

do you? Am I missing something?

DIRECTOR McCARTHY: President Cole.

Senator Widener, I am aware of some of the

discussions around using more FQHCs. You are

correct, that is a federal program. That is not a

state program. The State cannot create federally

qualified health centers. There's a process they

have to go through. First, you usually have to be

lookalike before they become a federally qualified

health center and that process does not happen

overnight. It takes a while for that to actually

happen.

So I agree, there's no way that could

happen by January 1 of next year. I doubt it would

happen by January 1 of the following year. It still

takes resources to put those together, and I'm sure

the federally qualified health center in your

district got those resources from somewhere else to

pull together to move forward. It would not

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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happen -- it does not happen in a very quick manner.

We work with fairly qualified centers right now in

the Medicaid program, and they are a provider to the

program but a very small percentage of individuals in

the program just because there's not -- although

there seems like a large number there's not that many

in the State of Ohio to cover everyone.

SENATOR WIDENER: President Cole, I was

just pointing out the irony of some groups that say

that we should not before additional dollars from the

Federal Government to cover those people on the chart

over there but we should take federal dollars to do

FQHCs in our community. It just seems a little bit

ironic to me. I don't have to answer that. That

was -- that was a statement.

PRESIDENT COLE: Additional questions,

Senator?

SENATOR WIDENER: I just have one,

Mr. President, and so since you didn't bring this

chart along, Director Moody or McCarthy, this was

also part of that presentation that was a PowerPoint

and I just want to clarify in terms of the taxpayer

relief here in Ohio and I just want to clarify your

intent that if this is approved today, your other

budget implications that you talked about in both the

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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House and Senate testimonies, I believe, or maybe

less in the Senate because of the -- of the House

testimony. But prison costs, $27 million in the GRF

will not be spent in DRC. I believe I confirmed that

with Director Keen. Hospital rates will be reduced

by 5 percent which is savings of about $96 million to

the GRF. The hospital capital payments will be

reduced $21 million. Health plan administrative

savings, Director, I think you already said will be

reduced $52 million from the current rates and, thus,

there will be sales tax revenue. That will all add

up to about $404 million in the current GR -- GRF and

I think the other representatives asked perhaps maybe

an unfair question what do we do that with. That's

our job as appropriators.

But are all those basically planned to be

done administratively, no future legislation

required? The taxpayers of Ohio will have those

dollars for legislators to reappropriate over the

next 18 months; is that right?

DIRECTOR McCARTHY: President Cole,

Senator Widener, everything that we are able to do

without legislative change we are planning to do

moving forward.

SENATOR WIDENER: And, Mr. President, all

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
ti: .
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those things that I just mentioned are able to be

done administratively through your actions as the

Director of Medicare?

DIRECTOR McCARTHY: President Cole,

Senator Widener, they're all able to be done except

for the -- on the hospital reimbursement rate there

is a portion of that that is tied to specific

outpatient rates at --F in current Ohio Administrative

Code locks in the rate. This is the one area that we

have not been able to figure out a way

administratively to do. So that is a small reduction

to that $96 million,

SENATOR WIDENER: Thank you and thank the

rest of the Governor's cabinets for your answers

today. Thank you.

PRESIDENT COLE: Senator Coley,

follow-up?

SENATOR COLEY: Yeah, thank you,

Mr. President and to Director McCarthy. As we've

said, the Governor and your --- Director has expanded

Medicaid coverage in the State. There are not

sufficient funds in the GRF in the budget that we

already approved last summer. If this panel does not

approve these funds, how long will the existing

Medicaid program have funds to operate without

Armstrong & Okey, Inc., Cr,luiribus, Ohio (614) 224-9481
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approval of the funds that you would -- are asking

for approval of the expenditure today?

DIRECTOR McCARTHY: President Cole,

Senator Coley, that is an analysis that the -- it

depends on where we come in below our current

appropriation levels. We are obviously running under

budget slightly for this fiscal year. So sometime at

the end of this fiscal year we would probably run out

of money.

Into next fiscal year though, I mean,

obviously the extension happens January 1 and so it's

only a half of a year and we weren't expecting

everyone coming in January 1 and so it's ramped up to

366. Then when we get into the next fiscal year,

'15, we would have a serious budget crisis fairly

quickly because we're looking at about $2 billion

that would be needed and -- for the expenditures.

So it would be either at the end of this

fiscal year or the beginning of next fiscal year.

It's hard for me to paint an exact date down right

now just because of the variables in our current

budget. T mean, but the good news is that with all

the things we're doing we are still running under

budget for this year.

SENATOR COLEY: Thank you, Mr. President.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Thank you.

Representative Redfern.

PRESIDENT COLE: Thank you, Senator.

REPRESENTATIVE REDFERN: Thank you,

Mr. President. Just a couple of follow-ups, if I

may. The number is 366,000 income eligible Ohioans

t Y.1 at wouldi 1-%'̀:' i• vr x^ore ~e?.1: by t i t ?:..<r ..1. t ena ion.,..,..,... 'S.. t.i 7^ _̂, f.'_3_..

temporary extension of Medicaid. 366,000, that's the

number Director Moody gave me on Friday and the

number, Director McCarthy, you said earlier. Not

275, not 250, 366.

DIRECTOR McCARTHY: President Cole,

Representative Redfern, I will clarify why there's

two different numbers. I'm assuming your question

goes on that path. It's 366,000 would be added to

the program under the change in the eligibility

levels. The net change as we talked about in our

budget presentation in the House and in the Senate

was due to changes in the eligibility groups and

other affordable options for individuals and where

they would fall.

REPRESENTATIVE REDFERN: Sure.

DIRECTOR McCARTHY: So between those two

things it's a net number of 275 but it's 366,000

251 coming up.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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REPRESENTATIVE REDFERN: And you -w-

Mr. President, you scale for 366, or do you scale for

275?

DIRECTOR McCARTHY: President Cole,

Representative Redfern, we always scale to meet the

needs of what's coming in. 366 is the number that we

would be ready for. If it's slightly higher than

that, we're ready for it. .If it's below that, we're

ready for it.

REPRESENTATIVE REDFERN: And to Director

McCarthy, Mr. President, Director McCarthy, in the

required explanation of requests, the last sentence,

if I may read, if this federal medical assistance

percentage is lowered, State funds will not be used

to supplant federal funds. And that's been the

position both of you and Director Moody to myself and

to the Board for this biennium. And you've made

assurances that it's not the intent to -- to find GRF

moneys to supplant federal losses if in the -- in the

following bienniums there would be a retreat from at

that 100 percent number.

But after three years, I think it is,

Director Moody, we do begin the process of scaling

down. 90 -- if I may, Mr. President, 99 percent, 98,

97, 2 or 3 per year or 1 percent per year. And

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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according to your actuarial study what is the number

of Ohioans that will lose health insurance, those

people that Senator Widener has spoken so eloquently

about and myself and mariy others who believe that

expanding health care for all Ohioans is a necessity,

how many would lose that health care coverage per

year in that fourth year, the fifth year, sixth, and

the seventh, those stories that would not have a good

ending? How many of those folks are we talking

about?

DIRECTOR McCARTHY: President Cole,

Representative Redfern, I -- I'm a little con -- is

there ---- I'm a little confused by your question. Are

there two questions in there?

REPRESENTATIVE REDFERN: You can accent

as many as you'd like, Director.

DIRECTOR McCARTHY: The way I heard the

question was what -- was when we have to start

picking up the State's share, we would be asking to

remove people from the program and that is not what

we have proposed or what we talked about in the -- in

this proposal or in the budget.

What we proposed in the budget was that

we would move forward with this coverage as long as

the federal deal stays intact which for the first

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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three years, '14, '15, and '16 is 100 percent federal

funding; '17, '18, and '19, it drops down 95, 94, 93;

and then 2020 goes to 90 percent. When we proposed

this in moving forward, we assumed that that is the

deal that would stay in place.

What we were saying about not using

additional federal dollars was in this biennium if

that number changed, we wouldn't use State dollars.

We weren't saying that in the future because this

proposal isn't about the future. What we were

talking about these two years but in our budget

proposal in the h{udcfet w;heag w'; werirv a.sked 3bo-iit it,

we said we are assuming that the federal matching

percentage will stay in place at phased down to

90 percent and that we were working towards a program

that Senator Widener talked about ensuring that we

were able to sustain coverage for this group if it

was at 90 percent as it is in the law.

REPRESENTATIVE REDFERN: Through reforms.

PRESIDENT COLE: So, Director, the same

thing you said during the budget is the same thing

you're saying here today.

DIRECTOR McCARTHY: That is correct,

President Cole.

251 REPRESENTATIVE REDFERN: And similar

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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things, quite frankly, Mr. President, were said in

2003, similar assurances. We were going to achieve

this through reform. And then there were ideas that

we would send people out picking up litter so they

could keep their health care. Or we would drug test

everybody who was Medicaid eligible so as to ensure

that they get Medicaid coverage.

Reform to you is different to you than it

is to others, and I want to be sure that third and

fourth year that the same level of strong commitment

that I've heard from you and Director Moody and the

other directors continues going forward in

perpetuity, that we make this a-- a -- a goal, a

shared goal, Republican, Democrat, old and young,

rich and poor, that more Ohioans have access to

health care rather than fewer.

And that sentence gives me pause knowing

full well that during this request it will be fully

funded. I cede you that argument, absolutely. But

there are no guarantees, are there not, Director, in

the third or fourth or fifth year? There are no

guarantees as there were no guarantees in the -- in

the biennium review of, I believe, Director Moody,

2003 or 2004.

25 I DIRECTOR McCARTHY: President Cole,

Armstrong &®key, Inc., Columbus, Ohio (614) 224-9481
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Representative Redfern, even going back to clarifying

wh...s:`h. you a:i!'L T sa. d on 4'rietay, no,( t'.Gr?:,, are

guarantees to anything in life.

PRESIDENT COLE: Thank you, Director.

Thank you for all of the questions and the

deliberation today. Thank you, Directors, and

everyone who was involved in this.

I think we've come to that moment

everyone was waiting for. And I would just say

quickly in a strange twist I have heard from hundreds

of people across the State of Ohio who want me to

both vote for this and against it via e-mail, phone

call, letters, and no one has actually, that I know,

asked me to vote for this, Director.

But just like the 65 other things on this

agenda, they don't get to this agenda without my

review and OBM and the attorneys and everyone else

making sure it's something that should come before

this Board. So it's reached that but I'll let you

have the last word. Would you like me to vote for

this request, Director McCarthy?

DIRECTOR McCARTHY: President Cole, yes,

I would please ask you to vote for this request,.

PRESIDENT COLE: As a father with young

children and a Gen-Xer that has to live for this

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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decision for the rest of their careers, I very

happily support your request.

DIRECTOR McCARTHY: Thank you.

PRESIDENT COLE: Are there any objections

to the request?

SENATOR COLEY: Objection.

REPRESENTATIVE McCLAIN: Objection.

PRESIDENT COLE: Senator Coley objects.

Representative McClain objects.

Secretary, please prepare a yellow sheet.

This request is approved with two

objections. Thank you, Directors.

DIRECTOR McCARTHY: Thank you.

* * * * *

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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CERTIFICATE

I do hereby certify that the foregoing is

a true and correct transcript of the proceedings

recorded by audiotape and transcribed by me in this

matter a

Karen Sue Gihson, Registered
Merit Reporter e

(KSG-5771)

Armstrong &®key, Inc., Columbus, Ohio (614) 224-9481
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STATE OF OHIO
CONTROLLING BOARD
30 East Broad Street, 34th Floor

Attachments Print Print PDF Oose

FUND/APPROPRIATION REQUEST Oontrdling Board No.
JF8D100114

Coiumbus, Ohio 43215-3457 Status: Approved
(614) 466-5721 FAX:(614) 466-3813 Meeting Date: 4/19/2010

A9encY
Job and Family Services

Division/Institution
OfBce of Fiscal Services

AutFarization Requested Pursvant
to Revised Code Section 131.35

Increase Appropriation Authority

Create a New Fund

Establish Appropriation Autharity

2010-2011

Bill No.

HB1

Agency Director or Authorized Agent

03/26/2010

Date

Name: Linette Alexander

Phone: (614) 728 - 5693 Fax: (614) 995 - 4876

04/19/2010

On The Date Of

^^

Controlling Board President/OBM Director

Title: Interim Deputy Director

E-Mail: Linette.Aleonder@jfs.ohio.gov

Job and Family Services requests Controlling Board appraval to increase appropriation authority in the amount of $211,225,497.00 for FY10
and $371,254,499.00 for FY11 in fund 3G50, line item 600655, Interagency Reimbursement.

The increase is for all federal Medicaid funds that wiil be transferred to other state agencies to support their Medicaid programs. Without this
increase, ODJFS would have to stop federal Medicaid pass through payments to these agencies and leave them without the federal share of
expenditures they have made.

This increase adjusts the appropriations in line item 600655, Interagency Reimbursements, to the amounts needed by other state agencies
based on their actual and proposed federal pass through agreements with ODJFS. The increase also refiects the increased Federal Medical
Assistance Pe-centage (FMAP) included in the American Recovery and Reinvestment Act (ARRA). ARRA has increased the federal share of
Medicaid by approDamately 10%. The amount requested in SFY11 should cover the ARRA FMAP extension through June 2011 proposed at the
Pederallevel.

Line item 600655, Interagency Reimbursement, is used to pass through funds from the Federal government to various other state agencies.
The other state agencies pravide any matching requirements either throuugh their own budget or local funds. The majonty oP this line item is
used to fund the federal share of Medicaid payments made by other state agencies. These payments Include Medicaid services provided by
the Ohio Department of Alcohol and Drug Addiction Services (ODADAS), Ohio Department of Aging (ODA), Ohio Department of Developmental
Disabilities (DODD), Ohio Department of Health (ODH), Ohio Department of Educat'ron (ODE), and the Ohio Department of Mental Health
(ODMH).
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Identify the source ot additional revenue (e.g., increase in fee, Increase in state or fecaerat grariis, etc.).

The revenue associated %Mth this requast is federal Medicaid funding, induding increased AFLR4 FMAP funds.

If appiicabie, expiain svhy creating and/or increasing a new fund and/or iine item is rnca°e appropriate than depos4ting the revenue into an
eDdstirag fUrad and increasing the appropriation authority of an odstirag line item.
Not applicable

Time fine: Has the revenue been receivred? No

When is the revenue expected to become available? iJpnra expenditure and reimbursemen.t requests by other state agencies.

Fdr federal funds only, provide the foiiovdng information:

a. Grant identification number from the Catalog of Federal Domestic Assistance:

bAmount of state matching funds requiredo

c.Source (appropriation line item) of that match:

d.Statutory or executive authority fror participation in the program:

Not applicable

Include a briei'summary of the text or a copy of the refierence.

93,778

0

How Wii the additional appropriation and/or cash be used?
AN of the funds will be used to fund sevices prouidei by other state agendes. The table bdow is for SFY10 sxiiya The table fbr SF"Y1 i is
attached.

ProVide the foliaaring information below relative to this budgetary adjustment. NOTE: If a new fUnd and new appropriation authority are being
reqtaested, the "Girrent'° and "Reaueste" columns are nct reouiref.

500

510

520

530

550

570

590

Other

Pamoreai Services - Payroif

Rtrchases Pemonai Serv'ices and Others

Supplies and Maintenance

Equipment

Subsidies and Shared Revenue

C:apitai Items

Judgements, Settlements and Bonds

Other $1.,703,377,0468.01 $211,225,497.01 $

For each additional amount shown in the table, prcMde a short description of what the doiEars Wii be used to accomplish. For example, if
increasing a subsidy accourat category, prrrtide detaii on the added redpients or the allocation fb-muia'For distribution of moneys. For Account

500

S10

520

530

Page 2ofi3
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570

590

t)ther he appropriatian WlE be used to ftand aervices pro<nded by other state agencies.

Wil( this transfer be used to maintain current service 3eveis, Wand an aisting program cr acti<+'iky, or begin a new program? i<)(PEain.
The appropriations will maintain current service levels.

Based upon the response to number 7, explain how these services or programs would have been funded if this
additional funding were not available.
If the additional appropriation is not available, the agency would have to stop federal Medicaid pass through payments to these agencies and
leave them without the federal share of expenditures they have made or that that have been made at the local level.

Account Category 500-Personal Services:
a. Explain why changes are being requested in the personal services account category 500.

b. How many existing staff are being affected by this transPer? 0
What appropriation line item are they currently being paid?

c. How would these edsting staff have been affected if these additional funds were not available?

d. Will new staff be hired as a result of the additional funds?

List any other transfers invoMng these appropriation line items and/or cash approved by the Controlling Board in the current biennium,
includinA_the date andreguested amount of the_adjustment(s).

Page 3 of 3
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Attachments Print Print PDF Close
STATE OF OHIO FUND/APPROPRIA7ION REQUEST Controlling Board No.
CONTROLLING BOARD EDU0100145
30 East Broad Street, 34th Floor
Columbus, Ohio 43215-3457 Status: Approved
(614) 466-5721 FAX:(614) 466-3813 Meeting Date: 11/22/2010

AgencY
Education

Division/Irntitu6on
Education

Authorization Requesb.d Puusuant
to Revised Code Section 131.35

Increase Appropriation Authority

Create a New Fund

Establish Appropriation Authority

Fiscal Year(s)

2011

Bill No.

H.B. 1

Agency Director or Authorized Agent

11/02/2010

Date

Name: Gregory D Dennis

Phone: (614) 644 - 2602 Fax: (614) 728 - 5453

11/22/2010

On The Date Of

^ Yew^
Controlling Board President/OBM Director

Title: Legislative Liaison

E-Mail: Gregory.Dennis@ode.state.oh.us

Education requests Contrdiing Board approval to create a new fund and establish appropriation authority in the amount of $100,000,000.00
in fund 3FDO, line item 200665, Race to the Top.

The appropriation wiil be used to fund the Race to the Top grant program designed to encourage and reward states that are creating the
conditions for education innovation and reform achieving significant improvement in student outcomes, including maidng substantial gains in
student achievement, closing achievement gaps, improving high school graduation rates, and ensuring student preparation for success in
college and careers.

This program is funded by the U.S. Department of Education under the American Recovery and Reinvestment Act, Public Law 111-5.

A significant portion of the funding will be distributed to Local Education Agencies (LEAs ) by formula, which is a percentage share of their
Titie IA grant allocation. The remaining funds will be use for statewide purposes for fulfilling the assurance areas of the grant. These include:
Standards and Assessments, Data Systems, Great Teachers and Leaders, and Lowpst Acfiieving Schools.

The cover letter to the attached grant award states that $50 miirion is available to be drawn down at this time. The USDOE must approve
state and local education agency scopes of work prior to the release of additional funds. The total grant award is $400 million, approved over a
4-year time period. Scopes of work are due to the USDOE by late November and we expect the reiease of remaining funds to occur in late
December or the early part of 2011.
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Identify the source of additionai revenue (e.g., inorease in fee, inerease in state or deciixral grants, etc.).

the successftal Race to the Top application to the U.S. Department of Education

If applicable, explain My creating and/ar increasing a new fund andJar lirae item is more appropriate than depositing the revenue into an
existing fund and increasing the appropriation authority of an existing line Item.
The grant is nan+, ARRA-basezl award and requires compliance vrith federal ARRA reporting.

Time line. Has the revenue been recehied? No
When is the revenue expected to become available? drawn from the USDE G-5 Payments Module as needed

For federal funds only, prcMde the fol'iaMng information:

a. Grant identfflcatlon number frorn the Catalog of Fe,4eralDarrrestic Assistance:

b,Arr3osant of state matching funds required:

e.5ouree (appropriation line item) of that match:

d.Statutory or excutiue authority far participation in the program:

CFDA data sheet attached.

Jncktc9 <s t'sriFP„c I Mrrs:Y! Yts . t,aa; Or a aiPv` r#` tlj^ s^ca^rEr^:

Avard letter attached

How wiii the additianaB appropriation and/or cash be used?
Fulfill obllgatians under approved grant application

84.395A

0

n/a

FrerAde the fbiloWrag inforraiaticn below relative to this budgetary adjustment. NOTE: tf a new fund and new appropriatian authority are being

500

510

520

530

550

570

590

Other

Personal Services - "I

Purchases Personal Services and Others

Supplies and Maintenance

Equipment

Subsidies and Shared Revenue

Capital Items

Judgements, Settlements and Bonds

Other

$O.Oi7 #4,000,000

$0.00 $33,000,000

$0.0 $3,000,000

$0,0 $225,000

$0.0 $59,775,000

$0.0 $0

$0.0 $0

$4,000,000

$33,000,000

For each additional amount shown in the table, provide a short description of vdhat the dollars Wil be used to acoarraplish. Far eearraple, if
increasing a subsidy account category, prWde detail an the added redpimts or the allocation formula far dastr9bsatiar, of moneys. Far,account
C°ateoart 500, resocrAd to soecific auestlans ir, number 9 below.

'^ - ,m..,..,^_»>n^....^^...^.^..n^^^^-.^rrrrrr^^-rs^rrrrrrr_r^.rr.rrrsrrrrrs»r_sssssrrr^srr^s^sr^sr_.Sl/.SS^Ss.

500 echrical assistance and intplerr,exttatian staff

510 Contracts fbr IT, and program sff+>ices for state share of race to the top.

520 'iZAS, Interaal and IT, etc. charges for grarot.

530 o puter equ3prrsent far staffing

550 ubsidy sent to participating LEAs.

Page 2 of 3
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Will this transfer be used to maintain current service levels, expand an e>dsting program or activity, or begin a new program? Explain.
funds wiil expand and implement education reform for Race to the Top

Based upon the response to number 7, expiain how these services or programs would have been funded if this
additional funding were not available.
These activities would not be executed

Account Category 500-Personal Services:
a. Explain why changes are being requested in the personal services account category 500.

New staff are being paid for program implementation.

b. How many eAsting staff are being affected by this transfer? 0
What appropriation line item are they currently being paid? n/a

c. How would these eAsting staff have been affected if these additional funds were not available?
n/a

d. Will new staff be hired as a result of the additional funds? Yes
If so, how many? 32

e. How wili these additional staff members and their associated operating expenses be paid for in subsequent
fiscal years?
These positions are exclus'nrely for the time period for the term of the grant

l;st any other transfers involving these appropriation line items and/or cash approved by the Gontrolling Board in the current biennium,

Page 3 of 3
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Attachments Print Print PDF Close
STATE OF OHIO FUND/APPROPRIATION REQUES'T Controlling Board No.
CONTROLLING BOARD EDU0100139
30 East Broad Street, 34th Floor
Columbus, Ohio 43215-3457 Status: Approved
(614) 466-5721 FAX:(614) 466-3813 Meeting Date: 9/27/2010

A9ency
Education Autfaiiraiion Requested Pursuant

to Revised Code Section 131.35
2011

Division/Institution
Education

Increase Appropriation Authority

Create a New Fund

Bill No.

H.B. 1

Establish Appropriation Authority

l^^e Y X" 09/27/2010

Agency Director or Authorized Agent On The Date Of

09/14/2010 ^ ^ledle

Date Controlling Board President/OBM Director

•

Name: Gregory D Dennis . Title: Legislative Liaison

Phone: (614) 644 - 2602 Fax: (614) 728 - 5453 E-Mail: Gregory.Dennis@ode.state.oh.us

• • • • • • • • • • •

Education requests Contrdling Board approval to create a new fund and establish appropriation authority in the amount of $361,179,690.00
in fund 3ETO, line item 200658, Ed Jobs.

The federal grant award was approved on September 8, 2010. Funds will be available to local education agencies as prescribed by the grant
provisions.

The Education Jobs Fund (Ed Jobs) program is a new federal program praviding $10 billion nationally to states to save or create education
jobs for the 2010-2011 and/or 2011-2012 school years. Each state must allocate the funds to its local
education agencies (LEAs), either through the primary state funding formula or on the basis of each LEA relative share of Punds under Part A
of Title I of the ESEA. The primary funding formula will be used to allocate the Ohio portion of the Ed Jobs program to more equitably allocate
the funds across the state.

• M• , " r. <::R, R '.a} :-• . c a i .'kf .

^ /^^^//l' ///^/.x'y^/ !.. ! . .. .. . / f/^i%%I/! .^^1l.^^Y^lh'"/6/':i/!% i 1^!/^^^i^.^^^l. . / ;•
Subsidy Distribution Information PnliminaryAllocation Estimates

Page 1 of 3 EXHIBIT I



^

^

^

f\,

l-

^

^

^

t

^

^

^

^

^ .

^.. ,:

^

^

^

r

^

r

C3ttse C3DE-E-Wobi-: Guida;-ice to fsistncis

Other Grant Award Information

IdenttFjt the source of addtiona€ revenue (e.g., €ricrease in fee, increase in btate a- r'ederai gra-i•rs, etc.).

Ne,v %ldgJr-a€ grant award

If app€;cab€e, explain why creating and/or increasing a new fund and/cr line €tem is more appr;oate than depast€ng the revenue into an
existing fund and increasing the appropriation authority of an eac€sting €ine item.
This is a new federal grant award with separate reporting requirements to the USDOE. For accounting and reporting purposes it is appropriate
to create a new t'und.

Time €ine: Has the reuenue #sen received? No
When is the revenue efpected to become available? vd€€ be drawn dam as needed

F'br federal funds only, provide the fo€€rrMng €ntbrmat€on.

a. Grant identification number h-om the CEta€og of Federal Dornestic Assistance:

b.Amount of state matching funds required:

c,Sourcg (appropriation line item) of that match:

d.Statutory or cocutiere authority fcr participation in the program:

Information attached

Include abr€ef summary of the text or a copy of the refffmee.

Intb^rnatior; .attachet!

How will the additional apprfapriat's^ andJo' cash be used?
Subisdy to schcc,€ districts

$4.410A

0

n/a

ProAde the NloWng information below relative to this budgetary adjustment. NOTE: If a now fund and new appropriation auth8r"sty are being
Msaestsd, the "C1arrent" and "Requeste" columns are not reeguired.

. .. ^> .. s.,--.-r . . .W _ , , .;r 14D4^^r%af^ff/f^.%^/1.^//7%.lff̂1/^^/G../r, l %.i <///1'/1/S:.'`/^'f/:1'.• t.: .' _ ' .^ l% .. ,«3-F>t# ^z s. • y .. fi t ..:; ,. /s

5oQ

510

520

530

550

570

590

Other

Personal Services - Payroll

Furrhases Personal Services and Others

Supplies and Maintenance

Equipment

Subsidies and Shared Revenue

cap€ca€ Items

Judgements, Settlements and Bi*Eds

Other

Far each additional amount shown in the table, provide a short description of what the dttd€ars W€€ be used to accomplish. Fbr oomp€e, if
increasing a subsidy account categfary, provide detail on the added redp€ents or the allocation formula fbr distribution of rneneys. Fbr,Rccat_snt

5€Io

51o

520

530

550

570

590

ntracC€ng to support the development of reporting system

and general support of rrcara€todng and reporting systern

to schcx€ distrikts to retain or hire educators
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Will this transfer be used to maintain current service levds, egand an existing program or actMty, or begin a new program? Explain.
The intent of the federal program is to assist in the hiring and retention of educators

Based upon the response to number 7, explain how these services or programs would have been funded if this
additional funding were not available.
Funds would not be provlded to schools to rehire displaced teachers

Account Category 500-Personal Services:
a. Explain why changes are being requested in the personal services account category 500.

n/a

b. How many edsting staff are being affected by this transfer? 0
What appropriation line item are they currently being paid? n/a

c. How would these aasting staff have been affected if these additional funds were not available?
n/a

d. Will new staff be hired as a result of the additional funds? No

Ust any other transfers invoMng these appropriation line items and/or cash approved by the Controlling Board in the current biennium,
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Attachments Print Print PDF Close
STATE OF OHIO FUND/APPROPRIATION REQUEST Controlling Board No.
CONTROLLiNG BOARD EDUO100167
30 East Broad Street, 34th Floor
Cdumbus, Ohio 43215-3457 Status: Approved
(614) 466-5721 FAX:(614) 466-3813

Meeting Date: 3/28/2011

---^.^T-
Agerv-y Auttwrization Requested Pursvarrt Fiemi Year(s)

Education
to Revised Code Sedion 131.35

2011
Division/Instihution rO Increase Appropriation Authority
Education Bill No.

Create a New Fund
H.B. 1

i%;^ Establish Appropriation Authority

^^^ Y '4R" 03/28/2011

Agency Director or Authorized Agent On The Date Of

03/07/2011 k^i^r ^E^ 196tG

Date Controlling Board President/OBM Director

•

Name: Gregory D Dennis Title: Legislative Liaison

Phone: (614) 644 - 2602 Fax: (614) 728 - 5453 E-Mail: Gregory.Dennis@ode.state.oh.us

• • • • • . . • • • •

The Department of Education respectfully requests Controlling Board approval to increase appropriation authority in the amount of
$153,351,200.00 in FY 11 for Fund 3M00 (ALI 200623), Title I Grants to Local Education Agencies.

The increase will be used to pay subsidy to patticipating school districts. The program is funded by the U.S. Department of Education.

The objective of the program is to help local education agencies (LEAs) and schools improve the teaching and leaming of children failing, or
most at-risk of failing, to meet challenging State academic achievement standards. This is author¢ed by the Elementary and Secondary
Education Act of 1965, as amended, Title I, Part A, 20 U.S.C 6301.

ODE distributes the funds through the electronic process of the Comprehensive Continuous Improvement Planning Application to the eligible
districts above.

. , a.: r.. ..• .s . .
i, .̂/i' i ///^f' " ,^^,' ^^'//" ,^/^ i ' ^ ,^i ^. ^ / ' '" ^ ^ ^ f.^1,ui^, e" ^ ^ /^, .̂3/ i .^^ ,̂ /^
^^i^^^^%^^^^i^^',^^^'^/i^^^sY .3̂ /1% ^"iyi,^^! ^ ^ , . ^f^ . i , .•, i ^i ^iiii,:f/.,' /̂"./.^//^'Grii1.
Catalogue of Federal Domestic Assistance (CFDA) excerpt Grant Award Infamation
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Identiffy the source of addltional revenue (e.g., increase in iee, ir3erease in state or federal grants, eto. ):

Increase in grant award

If appiicable,, "ain why creating andjor Increasing a new fund and/or line item is more appropriate than depositing the revenue into an
existing fund and increasing the appropriation autho°ity of an eD®sting line item.
Furads wiil be deposited into an exlsting appropriation line item

Time line: Has the revenue been recenred? No

When is the revenue expeeted to become available? Drawn down fi-on GAPS as needed

For federal funds only, pravlde the following inf®renation;

a. Grant identification number from the Catalog of Federal Domestic Assistance:

befmcrunt of state matching funds required:

c,Souree (appropriation line item) of that match:

d.Statutory or executne authority ffbt- participation in the program:

Elementary and Secondary Education Act oP 1965, as arnendel,'T'itle I, Part A, 20 U3S.C 5301.

Include a brief summary of the text or a copy o'the refi"erence-

Plea.se see attached

How +rrtll the additional appropriation and/or cash be used?
Subsidy payments to eligible schgols

84.01tbA

0

N/A

prwide the frtllonAng intormation bdo4v relative to this budgetary adjustnnent. NOTE: If a new fund and new appropriation authoraty are being
requested, the °'rwa.arrent" and "°Requested" columns are not ulred.

50o

514

520

53i!

55i!

570

590

Other

Personal SeMces - "E

Purchases Personal Services and Others

Supplies and Maintenance

Equipment

Subsidies and Shared Revenue
-----

L.̀apltal Items

Judgenents, Settlements and Bonds

Other

$0 $0

For each additional amount shown in the table, provide a short deseription af vohat the dollars +raill be used to accornpiish. Fcar example, iA•
increasing a subsidy account category, prerride detail on the added recipients or the aIlocation forrnula tor distribution of rnoneys, For,account
cateqon> 504, respond to specific auestions in number 9 below.

500

510

520

530

550

570

590

Othe-

payrnents to Jigible districts.

Will this transfer be used to maintain current serdice L-ve{s, expand an e.xistirag program or activoty, or begin a new program? Expiain.
Maintain current sereolce levels
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^

l
^
^

I

^

Based upon the response to number 7, explain how these services or programs would have been funded if this
additional funding were not available.
Schools would not be able to draw down entire eligible amounts

Account Category 500-Personal Services:
a. Explain why changes are being requested in the personal services account category 500.

N/A

b. How many existing staff are being affected by this transfer? 0
What appropriation line item are they currently being paid? N/A

c. How would these ebsting staff have been affected if these additional funds were not available?
N/A

d. Will new staff be hired as a result of the additional funds? No

List any other transfers invdving these appropriation line items and/or cash approved by the Controlling Board in the current biennium,
including the date and requested amount of the adiustment(s).
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