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Appellants Union Neighbors United, Robert 1VIcConnell, Diane McConnell, and Julia Johnson

(collectively "Appellants") hereby give notice of their appeal pursuant to R.C. 4903.11, 4903..13, and

R.C. 4906.12 to the Ohio Supreme Court from the following attached orders of the Ohio Power Siting

Board in Case No. 12-160-EL-BCal\T (hereinafter referred to as the "Orders"): (1) Opinion, Order and

Certificate entered on May 28, 2013; (2) Entry on Rehearing entered on September 30, 2013; (3) Entry

entered on October 22, 2012; and (4) Entry entered on November 7, 2012. Appellants are and were

parties of record in Case No. 12-160-EL-BGN and timely filed their Application for Rehearing of the

Board's ®pinion, Order and Certificate on June 27, 2013 pursuant to R.C. 4903.10. The Orders are

unlawful and unreasonable in at least the following respects:

I. Because R.C. 4928.64 violates the Commerce Clause of the U.S. Constitution,

the Board improperly relied on that statute in support of its finding that the

Champaign Wind Project serves the public interest, convenience, and necessity.

II. The Board improperly barred discovery and excluded evidence coneerning drafts

of Champaign Wind's application for the certificate ("Application") and drafts of

the Staff Report on the basis of relevance.

III. The Board erroneously excluded evidence about, sustained objections to direct

testimony and cross-examination about, prevented discovery of, and quashed

subpoenas seeking evidence of, health, welfare, and safety hazards such as blade

throw, blade shear, blade defects, ice throw, fire, noise, and shadow flicker posed

by wind turbines, including but not limited to information about such health,

welfare, and safety problems at existing wind projects. The Board further erred

by ruling that testimony and evidence souglit or offered by Appellants about

health, welfare, and safety hazards caused by previously operated wind turbine
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models similar to the turbine models proposed for the Champaign Wind Project

was not relevant to or admissible, even while admitting and relying on

Champaign Wind's and the Board Staff s testimony and evidence about the

health and safety record of other turbine models.

IV. The Board erroneously excluded evidence about, sustained objections to cross-

examination about, and prevented discovery of, threats to health, safety, welfare,

and wildlife (such as the endangered Indiana bat) posed by the Champaign Wind

Project that may have been described in records about proposed turbine sites sold

by Invenergy LLC to Cllampaign Wind for use in the Champaign Wind Project.

The Board also erred by preventing discovery and testimony about the iiature and

contents of these records that Invenergy LLC and Champaign Wind had

purposely destroyed.

V. The Board has failed to establish noise limits for the Champaign Wind turbines that

protect the health, comfort, and properties of neighboring residents. In addition, the

Board's Orders on turbine noise control for the Champaign Wind Project are erroneous,

because the Board: (A) relied on the Leq metric to establish the background sound level

instead of the L90 industry standard; (B) allowed the wind project to impose a noise

level of 44 dBA on neighboring homes, even though the Board admits that adverse

effects occur starting at 40 dBA; (C) failed to adequately model and evaluate the

harmful effects of the wind project's low frequency noise and failed to establish a noise

limit for low frequency noise; (D) relied on unreliable hearsay testimony about the lack

of noise complaints at other Ohio wind energy facilities, even while excluding testimony

offered by Appellants about noise complaints at one of these facilities; (E) denied
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Appellants' motion to reopen the hearing record to consider evidence about a report,

released after the conclusion of the Board's hearing, on the adverse effects of wind

turbine noise; (F) failed to include adequate information about the expected noise levels

of the wind turbines in violation of OAC 4906-17-08(A)(2)(b); and (G) allowed the

wind project to impose noise at levels higher than 50 dBA on the land of

nonparticipating neighbors, thus impairing or precluding the beneficial use of their land.

VI. The setbacks between wind turbines, roadways, and neighboring residences and

properties established in the certificate are inadequate to prevent threats and

damage to nonparticipating neighbors and the public from blade shear/throw, ice

throw, shadow flicker, noise, visual degradation of the landscape, and the

reduction of property values, and are inadequate to ensure the health, safety, and

well-being of nonparticipating neighbors and the public, in violation of the

Board's certification criteria in R.C. § 4906.10(A)(2), (3) and (6).

VII. Where Champaign Wind failed to support its Application with the testimony of

witnesses possessing the requisite knowledge and expertise in the subject matters

addressed by the Application, the Board improperly admitted and relied upon

Champaign Wind's Application and the testimony of unqualified witnesses as

evidence. Simultaneously, the Board held Appellants to a stricter standard for

admitting testimony and evidence, thereby creating an evidentiary double

standard that is arbitrary, unreasonable, and violative of procedural due process.

Furthermore, the Board erred by issuing the Orders in reliance on the

inadmissible testimony and Application when it should have denied the

certificate due to Champaign Wind's failure to sustain its burden of proof under



R.C. 4906.10(A)(2), (3) and (6) on the issues purportedly addressed by the

inadmissible testimony and Application.

VIII. The Board lacked a factual foundation to suppor-t its finding that the Champaign

Wind Project will serve the public interest, convenience, and necessity. The

Board improperly relied on statements in the Application and in Champaign

Wind's testimony about the social and economic benefits of the Champaign

Wind Project without requiring a witness with the requisite knowledge and

expertise to testify about them. Moreover, the Board did not require Champaign

Wind to identify, quantify, and evaluate the detrimental social and economic

effects of the wind project, nor did the Board consider these effects.

Accordingly, Appellants request that the Court remand the Orders to the Ohio Power Siting

Board with instructions to correct the errors identified herein.

Respectfully submitted,

k A. Van Kley (001 6961) tl
Counsel of Record
Van Kley & Walker, LLC
132 Northwoods Blvd., Suite C-1
Columbus, OH 43235
Telephone: (614) 431-8900
Facsimile: (614) 431-8905
Email: jvankley^c),vankleywalker.com

Cluistopher A. Walker (0040696)
Van Kley & Walker, LLC
137 North Main Street, Suite 316
Dayton, OH 45402-1772
Telephone: (937) 226-9000
Facsimile: (937) 226-9002
Email: cwalkez cr^,vankle walker.com

Counsel for Appellants
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The Ohio Power Siting Board (Board), coming now to consider the above-entitled

matter, having appointed administrative law judges (ALJs) to conduct the hearings,
having reviewed the exhibits introduced into evidence in this matter, and being otherwise
fully advised, hereby issues its opinion, order, and certificate in this case, as required by

Section 4906.20, Revised Code.

APPEARANCES:

Vorvs, Sater, Sey.rizour, and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, Micha.el J. Settineri, Miranda R. Leppla, and Gretchen Petrucci, 52 East Gay
Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of Champaign Wind, LLC.

Mike Dewine, Ohio Attorney General, by William L. Wright, Section Chief, and

Werner L. Margard, Stephen A. Reilly, and Devin D. Parram, Assistant Attorneys General,
Public Utilities Section, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215-3793, and
by Summer J. Koladin Plantz and Sarah Bloom Anderson, Assistant Attorneys General,
Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio

43215, on behalf of the Staff of the Board.

Van Kley & Walker, LLC, by Jack. A. Van 1Qey, 132 Northwood Boulevard, Suite

C-1, Columbus, Ohio 43235, and Christopher A. Walker, 137 North Main Street, Suite 316,
Dayton, Ohio 45402, and on behalf of Union Neighbors United, Inc., Robert and Diane

McConnell, and Julia F. Johnson.

Nick Selvaggio, Champaign County Prosecuting Attorney, and Jane Napier,
Assistant Prosecuting Attorney, 200 North Main Street, Urbana, Ohio 43078, on behalf of
The Board of Cornma.ssioners of Champaign County and the Boards of Trustees of the

Townships of Goshen, Union, and Urbana.

Chad Endsley and Leah Curtis, Ohio Farm Bureau Federation, 280 North High
Street, Caluinbus, Ohio 43218-2382, on behalf of the Ohio Farm Bureau Federation.

Gi.l Weithman, Urbana City Law Director, and Breanne Parcels, Staff Attorney, 205

South Main Street, Urbana, Ohio 43078, on behalf of the City of Urbana.

Thompson IHine, LLP, by Philip B. Sineneng, Kurt P, Helfrich, and Ann B. Zallocco,
41 South High Street, Suite 1700, Columbus, Ohio 43215-6101, on behalf of Pioneer Rural

Electric Cooperative, Inc.
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All proceedings before the Board are conducted according to the provisioxls of
Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (O.A.C.).

On January 6, 2012, Champaign Wind LLC (Champaign or Applicant), a wholly-
owned subsidiary of EverPower Wind Holdings, Inc. (EverPower), filed a copy of the
notice regarding an application for a certificate of environmental compatibility and public
need (certificate) that it ultended to file for the construction of electricity generating wind
turbines and electrical substations to be located in Champaign County, Ohio, and that a
public informational meeting would be held on January 24, 201.2. The public informational
meeting was held, as scheduled, on January 24, 2012.

The ALJs granted motions to intervene filed by the following: Diane 1VIcConnell,
Robert McConnell, Julia Johnson, and Union Neighbors United, Inc. (collectively, UNU).;
the Ohio Farm Bureau Federation (Farm Federation); the Board of Commissioners of
Champaign County, Ohio, and the Boards of Trustees of the Townships of Union, Urbana,
and Goshen (collectively, County/Townships); the City of Urbana (Urbana); and the
Pioneer Rural Electric Cooperative (Pioneer).

On May 9, 2012, Apphcant filed a motion for waivers of various aspects of Chapter
4906-17, O.A.C., and the one-year notice period requirement contained in Section
4906.06(A)(6), Revised Code.1 Staff filed a response indicating that it did not object to
Applicant's waiver requests on: May 17, 2012. UNU filed a memorandum contra
Applicant's request for a -waiver of Section 4906.06(A), Revised Code. By entry issued
August 2, 2012, the. ALJ granted Champaign's request for waiver of the one-year notice
period required by Section 4906.06(A)(6), Revised Code; the requirement that Applicant
provide certain cross-sectional views and locations of boriuigs, pursuant to Rule 4906-17-
05(A)(4), O.A.C.; and the requi.rement -that Applicant submit a map of the proposed
electric power generating site showing the grade elevations where modified during
con:struction pursuant to Rule 4906-17-05(B)(2)(h), O.A.C.

Champaign filed its application on May 15, 2012, for a certificate of environr.nental
compatibility to construct a wind-powered electric generation facility in Champaign
County, Ohio. The proposed project (Buckeye Wind Il) consists of up to 56 wind turbine
generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers, to
be located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,

I Section 4906.06(A)(6), Revised Code, was modified by the General Assembly, effective September 10,

2012, to no longer require a one-year notice period.
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Union, Urbana, and Wayne Tovwnships, in Champaign County, Ohio. The Board notes
that the proposed project is adjacent to another wind project that has already been

certificated in In re Application of Buckeye Wind, LLC, Case No. 08-666-EL-BGN (Buckeye

Wind I), Opinion, Order, and Certificate (March 22, 2010).

By letter dated July 13, 2012, the Board notified. Champaign that its application had
been found to comply v6th Rule 4906-1, et seq., O.A.C. On July 20, 2012, Champaign filed
a certificate of service of its accepted and complete application, in accordance with the

requirements of Rule 4906-5-06, O.A.C.

By entry issued on August 2, 2012, the ALJ established a procedural schedule
providing that the local public hearing would be held on October 25, 2012, at Triad High
School Auditeria, 8099 Brush Lake Road, North Lewisburg, Ohio 43060, and the
adjudicatory hearing would commence on November 8, 2012, at the offices of the Public
Utilities ComTnission of Ohio in Columbus, Ohio. The August 2, 2012, entry also directed
Champaign to publish notice in accordance with Rule 4906-5-08, O.A.C. Notice of the
application was published in the Urbana Daily Citizen, a newspaper of general circulation
in Champaign County. Champaign filed proof of publication of the first notice on
Septeznber 13, 2012, and proof of publication of the second notice on November 6, 2012.

A.11 of the parties, including the Board's Staff (Staff), conducted significant discovery
and, on October 10, 2012, Staff filed a report of its investigation of the proposed facility

(Staff Report).

The local public hearing was held, as scheduled, on October 25, 2012. The
adjudicatory hearing commenced, as scheduled, on November 8, 2012. Initial testimony
concluded on November 28, 2012. Rebuttal testimony.was heard on December 6, 2012. At
the hearing, Champaign presented ten witnesses, UNU presented six witnesses, the
County/Townships presented four witnesses, the Farm Federation presented one -v,6tness,
Pioneer presented one witness, Urbana presented five witnesses, and Staff presented eight
witnesses. Champaign also presented one witness on rebuttal. Additionally, 122 exhibits

were marked and 3,010 pages of testimony were transcribed.

Initial, briefs were filed on January 16, 2013, by Champaign, Staff, UNLT, the
County/Townships,. and Urbana. On January 28, 2013, reply briefs were filed by

Champaign, Staff, UNU, the County/Townships, and Urbana.

TI. PROPOSED FACILITY

According to the application, Champaign proposes to construct up to 56 wind
turbine generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers
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located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,
Union, Urbana, and. Wayne Towt-L.ships in Champaign County, Ohio (Co. Ex. 1 at 2).

In its application, Champaign proposes to install one of six models2 of turbines: the
REpower MM100, REpower MN192, Nordex N100, Gamesa G97, General Electric (GE)100,
or GE103. Champaign explains that, because constrtzction is not scheduled to begin until
2013, and, due to changing market factors such as availability and cost, a specific turbine
model could. not be selected at the time the application was submitted. The six turbines
under consideration have nameplate capacity ratings ranging frorri. 1.6 to 2.5 megawatts
(MW). Champaign expects a capacity factor ranging from 30 to 35 percent. Additionall.y,
Champaign estimates that the proposed wind facility will have a total generating capacity
of 89.6 to 140 MW. The hub heights for the turbines wil:l range from 98.5 to 100 meters

(323 to 328 feet), with a rotor diameter rarcging from 92.5 to 103 meters (303 to 338 feet);
therefore, the total height of the turbines will range from 146 to 150 meters (479 to 492

feet), with the blade tip in its highest position. (Co. Ex. 1 at 10-11.)

The a.pplication proposes that the electric substation would be located in the tovtinz
of Union, adjacent to the existin.g Urbana-Mechanicsburg-Darby transmission line and will
transmit power carried by the 34.5 kilovolt (kV) collection lines serving the wind facility.
Champaign also proposes an operations and maintenance building to accommodate
operations personnel, equipment, materials, and parking. Applicant expects to purchase
or lease an existing structure in the project vicinity for the operations ai.-td maintenance
building, but asserts that, if Applicant must construct a building, it would not exceed 6,000
square feet and would be designed to resemble an agricultural building. (Co. Ex. 1 at 15.)

TI-te application further proposes the construction of new or improved roads to
provide access to the facility, expected to be about 25 miles of private access road:s.
Further, Applicant expects the use of three temporary construction staging areas, to be
located on private leased land, in order to accommodate material and equipment storage,
parking for construction workers, and construction trailers. In total, the application states
that the staging areas will not exceed 23 acres. Finally, according to the applicatpon,
Champaign plans to commence construction in 2013 and place the facility in service in late

2013. (Co. Ex.1 at 14-16.)

2 Although the application originally identified seven models under consideration, on October 1, 2012,
prior to coxiuneitceanent of the hearing, Champaign filed correspondence in the docket indicating that
the Vestas V100 model was no longer under consideration.
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Pursuant to Section 4906.04, Revised Code, a certificate issued by the Board is
required prior to the commencement of construction of a major utility. Section 4906.04,

Revised Code, further provides that a certificate may ordy be issued pursuant to Chapter
4906, Revised Code. An applicati.on for a certificate is required to be filed with the Board
and a copy of the application must be served on the chief executive officer of each

municipal corporation and county, as gvell as the head of each public agency charged with
environmental protection or land use planning in the area in which the facility is proposed

to be located. Section 4906.06(B), Revised Code. Further, public notice of such an
application is required to be given to persons residing in the m:unicipal corporations and
counties in which the facility is proposed to be located by newspaper publication. Section
4906.06(C), Revised Code. Upon receipt of an application in compliance with Section
4906.06, Revised Code, the Board is required to schedule a public hearing within a certain
time frame and the chairperson is required to cause the application to be investigated and
a report submitted to the board, applicant, and any person upon request, in accordance
with Section 4906.07(A) and 4906.07(C), Revised Code. A.dditionally, Section 4906.02,

Revised Code, governs the organizati_on of the Board and provides that the chairperson
may assign or traii.sfer duties among the Board's Staff, with the exception of the authority

to grant certificates pursuant to Section 4906.10, Revised Code. In accordance with
Chapter 4906, Revised Code, the Board promulgated rules in Chapter 4906-17, O.A.C.,
regarding wind-powered electric generation faci.lities and assoca.ated facilities.

Notably, Chapter 4906, Revised Code, provides that a number of these provisions
are also applicable to applications for an amendment of a certificate (amendment
applications). Section 4906.06(E), Revised Code, provides that amendment applications
should be in the form and contain information prescribed by the Board and that notice of
an amendment application shall. be given as required for an application in Section
4906.06(B) and 4906.06(C), Revised Code. Additionally, Section 4906.07(B), Revised Code,
provides that the Board must hold a hearing on an amendment application if the proposed
change would result in a material increase in any environmental impact3 of the facility or
substantial change in the location of any portion of the faczlity not provided for as an
alternate in the original application. Ru.1.e 4906-5-10(B), O.A.C., pertaining to amendment

applications provides, in pertinent part:

(B) Applications for amendments to certificates shall be submitted
in the same manner as if they were applications for a certificate,

3 The Board notes that. environmental impact includes, but is not lizn.ited to, the followi.n.g factors:
demographics, land use, cultural and arcltaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and seismology,
water supplies, pipeline protection, blade shear, high winds, ice throw, noise, shadow flicker,

communications, and decoanmissioning.
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unless such amendment falls under a letter of notification or
construction notice pursuant to the appendices to rule 4906-1-

01 of the Administrative Code.

(1) The board staff shall review applications for amendments to
certificates pur.suant to rule 4906-5-05 of the Administrative
Code and make appropriate recornxn.endations to the board
and the adrninistrative law judge.

(a) If the board, its executive director, or the
admixiistra.tive law judge determines that the
proposed change in the certified facility would
result in any sigruficant adverse environmental
impact of the certified facility or a substantial
change in the location of all or a portion of such
certified facility other than as provided in the
alternates set forth in the application, then a
hearing shall be held in the same manner as a
hearing is held on a certificate application.

(b) If the board, its executive director, or the

administrative law judge cletermines that a
hearing is not required, as defined in paragraph
(B)(1)(a) of this rule, the applicant shaLl be
directed to take such steps as are necessary to

notify all parties of that determination.

-6-

For examples of cases where the Board has considered amendment applications, see In the

Matter of the Application of Rolling Hills Generating, LLC, to Amend its Certificate, Case No. 12-

1669-EL-BGA, Entry. (Jan. 16, 2013); In the Matter of the Application of Hog Creek Wind Farm,

LLC, for a Second Amendment, Case No. 11-5542-EL-BGA, Order on Certificate Amendment

(Nov. 28, 2011); In the Matter of the Application of Blue Creek Wind Farm, LLC, for a Second

Amendment, Case No. 11-3644-EL-BGA, Order on Certificate Amendment (Nov. 28, 2011);

In the Matter of the Application of Hardin Wind Energy LLC for an Amendment, Case No. 11-

3446-EL-BGA, Order on Certificate Amendment (Aug. 29, 2011).

IV. CERTIFICATIUN CRTI ERTA

Pursuant to Section 4906.10(A), Revised Code, the Board shall not grant a certificate
for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the Board, ui-.less it finds and determines all of the following:
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(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or natural gas transmission line.

(2) The nature of the probable environmental impact.

(3) The facility represents the mini.mum adverse environmental
impact, considering the state of available technology and the
nature and economics of the various alternatives, and other

pertinent considerations.

(4) In the case of an electric transmission line, or generatizi.g

facility, such faci.lity is consistent with regional plans for
expansion of the electric power grid of the electric systems
serving this state and interconnected utility systems and that
the facility will serve the interests of electTic system economy

and reliability.

(5) The facility will comply with Chapters 3704, 3734, and 6111,
Revised Code, and all rules and standards adopted under those
chapters and under Sections 1501.33, 1501.34, astd 4561.32,

Revised Code.

(6) The faci.lity will serve the public interest, convenience, and

necessity.

(7) The impact of the facility on the viabili.ty as agricultural land of
any land in an existing agricultural district established under
Chapter 929, Revised Code, that is located within the site and
alternate site of the proposed major facility.

(8) The facility incorporates maximum feasible water conservatian
practices as determined by- the Board, considering available
technology and the nature and econoinics of various

alternatives.

The record in this case addresses all of the above-required criteria.

V. PROCEDURAL ISSUES

A. Subpoenas

-7-

In its initial post-hearing brief, UNU asserts that the ALJs erroneously denied
tTNU's attempt to obtain information about other wind projects' noise lirnitations, shadow
flicker complaints, and blade shear or blade throw incidents. U-N[T argues that the ALJs
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should not have granted motions to quash UNT;T's subpoenas for neighbors' noise
complaints and other records pertinent to turbine noise. Similarly, UNU states that its
attempt to obtain meaningful information about Champaign's 30 hour per year shadow
flicker lirnit was proper, and notes that even Champaign's witness testified that shadow
flicker limitations are relevant for this proceeding. Finally, TU-NU opines that the ALjs
wrongfully quashed UNU's subpoenas for records about blade shear incidents, including

travel distances of the blade pieces. (LlNU Br. at 28, 42, 47, 57.)

Champai.gn: counters that the ALJs properly determined that UNCI's subpoenas of
Gezi.eral Electric, EDP Renewables, and Gamesa were overbroad and sought information
unrelated to the proceeding. Champaign states that the ALjs° ruling regarding UN[J's

subpoenas should be affirmed. (Co. Br. at 41.)

The Board finds that UNU's request is. improper and should be denied. L7NLPs
assertion that the ALjs prevented UNU from obtaining any relevant information on noise
limitations is erroneous and misleading, as the ALjs did not quash UNU's request for
noise information for turbine models that are being considered in the application. (Oct. 22,
2012, ALJ Entry at 11-12). Regarding UNU's subpoenas to obtain shadow flicker
complaints, the Board also affirms the ALjs' decision to quash parts of LTIhTTJ's subpoenas.

The subpoenas filed by UNU requested the following:

All studies, reports, and other documents relating to adverse
effects caused or potentially caused by wind turbines on
humans, wildlife, aviation, property values, or the environment
through noise, shadow flicker, blade throw, blade icing,
wildlife collisions with turbines, or other effects. All
documents relating to any complaints that wind turbines have

caused the forgoing effects.

(UNU Subpoenas filed Sept. 28, 2012.) The request for information relating to shadow
flicker complaints was extraordinarily overbroad and the Board concurs with the ALJs that
it would be unxeasonable to force a nonparty to expend its time and resources toward a
request that is ua-.limited in scope. The unreasonableness of the request is further
compounded by LT.N-[J's own admission that it could refine the scope of its requests,
including narrowing the subject matter and the types of documents to be produced (UNU
Oct. 15, 2012, Memorandum Contra Motion to Quash at 15-16). Despite UNU's offer to
subpoenaed entities to narrow the scope of its requests, UNLJ never filed an amended or
revised subpoena, therefore, we affirm the ALjs' decision to quash dJNU's overly broad
subpoena of all items that relate to shadow flicker complaints.

Finally, we affirm the ALJs' decision quashing subpoena matters relating to blade
shear incidents for similar reasons. In its subpoenas, LTNU sought "all studies, reports,
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and other documents relating to the distance turbine blades can fly when released from
wind turbines." (I.INU Subpoenas filed Sept. 28, 2012.) Again, this request is overly broad
and not focused on obtaining information that could be admissible before the Board.
Further, in its memorandum contra the motions to quash, L7NU did not identify any
substantial need or undue hardship that would occur absent the subpoenas being enforced
to overcome the burden that would be imposed on entities that were not parties in this
proceeding. We do note that, while UNU`s request pertaining to a blade shear incident at
a wind farm certificated by the Board was not overbroad because it identified a specific
incident at a specific time and place, the request related to turbine models that are not
under consideration in the proposed project before us. Accordingly, UNV's request that
the Board overturn the ALjs' determinations regarding UNU's subpoenas should be

denied.

B. Request to Reopen Proceeding - Blade Shear Inddents

LTNU argues that the ALjs improperly sustained objections related to blade shear

sncidents at the Timber Road 17 wind farm during the adjudicatory hearing.4 UNU requests

that the hearing be reopened to admit the evidence about the Timber Road II wind farm.

(tJNU Br. at 43.)

Champaign replies that the ALJs properly limited the details of Staff's investigation .
of the Timber Road lI ancident, and still permitted UNU to present evidence about the
blade shear incident with regard to appropriate setbacks. (Co. Reply Br, at 42.)

The Board affirms the ALjs' rulings and_ finds that UNCI's questions regarding the
specific blade shear travel di.stances were outside the scope of the application before us.
The distance in which turbine blades traveled at a different wind farm with a turbine
model that is not under consideration in this proceeding is not a fact of consequence in
deterrziinin.g whether the proposed setbacks considered within the application at hand are
reasonable; thus, it is irrelevant. Furthermore, counsel for UNU was permitted to question

Staff's witness on how the Timber Road II blade shear incident affected Staff's

determination of appropriate setbacks in the in.stant applxcation. Therefore, we find
UNU's, request to reopen the proceeding should be denied. (Tr. at 2570-2571.)

C. Recluest to Reopen Proceeding - Caithness Database

In its initial brief, UNU states that the ALjs wrongfully denied admission of the
Caithness database into the record, as well as UNLT witness Palmer's testimony regarding
the database's accuracy. UNU adds that UNU witness Palmer not only testified that the

4 Certificated in In the Matter of Paulding Wind Farm II, LLC, Case No. 10-369-EL-BGN, Opinion and Order

(Nov. 18, 2010) (Timber Road, II).
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database is accurate, but also verified much of the data within the database, ind'zcating it
has probative value. UNU requests that the hearin.g be reopened to consider the database.
Champaign responds that the ALjs properly deteriizin.ed that the evidence was
inadmissible hearsay from third parties; therefore, it was properly stricken. (UNU Br. at

44,48; Co. Reply Br. at 44-45.)

The Board finds that L7NU°s request to reopen the hear.ing should be denied. The
Caithness database is an open, online forum, where information is obtained from
individuals who can add 'u-Lformation, documents, and data into the database. However,
the database consists entirely of third-party information, in which L7N[.J witness Palmer
relied upon in creating his testimony. The. website itself disclaims any accuracy of the

items contained within its database, and there was no possible way for either UNU
witnessPalmer or the ALJs to independently verify who the author of the information was
and whether the information was reliable. The website itself serves to function in a similar
manner to other online foru.xns, such as Wikipedia, where anyone can author or edit
content without peer review or qualitative analysis.5 Here, LTNU witness Palmer, in
formulating his conclusions, relied on data and information that had not been shown to be
reliable, nor had the voluminous amounts of data contained within the database been
subject to peer revieiv or analysis. Accordingly, we affirm the ALjs' rulings and find that
UNU's request to reopen the hearing should be denied. (Tr. at 1350-1352, 1356.)

D. Request to Strike Blade Sllear Testimony of Champai^n Witnesses Shears

and Poore

UNU argues that the ALjs were inconsistent in their rulings and shotzld not have
allowed Champaign to introduce testimony indicating that blade shear is rare.

Specifically, 'UNU notes that Champaign witness Shears was permitted to testify about

wind farm " safety incidents and Chainpaign witness Poore was able to use statistics from
two PowerPoint presentations prepared by consultants in order to formulate his opinions

on the wind industry. (UNU Br. at 44-45.)

Champaign points out that UNU actually elicited the evidence from Champaign
witness Poore about the industry's safety. Champaign notes that both witnesses presented
general statements based on personal knowledge and industry experience and, therefore,
their testimony is admissible and properly included in the record. (Co. Reply Br. at 44.)

The Board finds that the ALjs' rulings were not inconsistent by allowing testimony
of Champaign witnesses Poore and Shears into the record. First, the two PowerPoint
presentations, while hearsay, are admissible under the learned treatise exception. Both

s In tlhe course of the adjudicatory hearing, the ALjs affirmed that references from Wikipedia are
inadmissible hearsay and cannot be admitted as a learned treatise (Tr. at 1021).
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presentations were relied upon by Champaign Evitness Poore in direct examination and
were established as a reliable authority, as both authors of the presentati.ons were known
and their backgrounds were included. In addition, direct testimony questions about wind
turbine incidents directly pertain to personal knowledge the witnesses had from their own
experiences in the wind industry. Further, while UIeTU is critical of the inclusion of parts
of Chaznpaign witness Sheais' testimony in the record, the questions and answers directly
relate to his experience as the Chairman of the British Wind Energy Association and his 18
years of experience in the wind industry. However, we believe the sentence in Champaign
witness Shears' testimony, which provides "jb]ut the operation of wind farms has far
fewer safety related incidents even on a proportional basis then other means of obtaining
energy such as the mining of coal or drilling for oil" is inadmissible hearsay, and no

exception applies. Accordingly, this sentence shoul.d be stricken from the record.
Accordingly, UNU's request to strike certain testimony of Champaign witnesses Poore
and Shears relating to blade shear is granted, in part, and denied, in part as set forth

above. (Co. Reply Br. at 44; Co. Ex. 12 at 3.)

E. Draft Versions of Staff Report and Application

L71`TU argues that an ALJ entry issued November 7, 2012, wrongfully denied its
motion to compel Champaign to produce correspondence and draft documents of the
proposed project application. UNU contends that the documents may have led to the
discovery of relevant information and could have contained statements inconsistent with
the application. UNU requests that the Board remand the application to conduct further
discovery on the drafts of the application. (UNU Br. at 66-67.)

In addition, ZTN[J states that the ALjs further erred in the adjudicatory hearing by
failing to admit drafts of the Staff Report. UNU opines that the ALJs wrongfully cited and
extended their ruling about the application's drafts to the draft of the Staff Report. UI\TU
believes that the .draft of the Staff Report shows that Staff accepted all of Champaign's
recoxnrnendations at face value. Further, LJI`TU argues that its right to discovery under
Section 4903.082, Revised Code, was violated. (tTI`1U Br. at 66-67.)

Champaign provides that it was appropriate for the ALjs to preclude admission of
a draft of the Staff Report and questioning on the draft because the draft was not relevant.
Further, Champaign points out that UNU was still able to make its point and asked Staff's
witness several questions about the draft. (Co. Reply Br. at 43; Tr. at 2554-2555, 2566.)

The Board finds that LTNT[.J's request to remand the application for further discovery
should be denied. While UNU is correct that Section 4903,082, Revised Code, provides
parties with ample rights of discovery, under Ohio Civ.R. 26(B)(1), these rights extend
only to matters that are relevant to the subject matter involved i.n the pending action. As
Section 4906.10, Revised Code, sets forth, the Board's responsibility is to render a decision



12-160-EL-BGN -12-

upon the record either granting or denying the application as filed, or modifying and
granting the application. The sole consideration of the Board is on the application, as filed.
Accordingly, the admission of any drafts, whether it be an application or staff report, will
a.-tot make it more or less probable that Champaign's application meets or does not meet
the requirements of Section 4906.10, Revi.sed Code. Therefore, UNU's requests to be
provided with drafts of the Staff Report and the application should be denied.

F. Admzssion of Application and Testimony of Champaign V1,'itnesses

Speerschneider and Crowell

In its initial brief, the County/Townships contend that intervenors were not
afforded due process at the adjudicatory heari.ng. The County/Townships argue that it
was improper for Champazgn to use a corporate executive to sponsor Champai.gn's
application, and the ALjs wrongfully admitted the application into evidence despite
objections by several parties. Furthermore, the County/Townships allege that the ALJs
erroneously allowed Champaign witness Crowell to testify as an expert about Exhibit E of
the application and improperly admitted the exhibit into the record. LTNU adds that
a.dmission of the application, as well as Champaign wit-izess Speerschneider's testimony,
was inappropriate, as Champaign w-itness Speerschneider was not qualified to offer expert
testimony on the application. (County/Townships Br. at 19-21; UNU Br. at 54-55.)

Staff argues that the County/Townships did not explain how due process was
denied nor did they provide any support for their claim.s. Staff believes the Board should
not be swayed by arguments without any merit or support, and the ALJs' rulings should

be u.phel.d. (Staff Reply Br. at 2.)

Champaign responds that the Board has a longstanding practice of allowing
applicants to sponsor an application and its corresponding exhibits through the testimony
of a witness that is an employee of the applicant. Champaign adds that the Board also has
precedent of adn-dtting a witness's testimony an.d. related exhibits or studies that were
performed at the applicant's request or under the direction of the applicant. (Co. Reply Br.

at 40-41.)

The Board finds no error in the admission of the application and testimony of
Champaign witnesses Speerschneider and Crowell i.nto the record.. As the ALJs explained
at the adjudicatory hearing, Champaign witness Speerschneider has a wide range of
experience in developing and permitting renewable energy projects, and, as a high-
ranking corporate officer and the senior director of permitting, the answers to questions
within his direct testimony clearly fell w-ithi.n his job description. (Tr. at 31-32.)

The Board also finds it was entirely appropriate to admit the application as an
exhibit in this proceeding. As Champaign witness Speerschneider testified, he not only
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directed and supervised the selection and work of third-party consultants that were
utilized in developing the application, but he also managed the production of the entirety
of the application, incluci.in.g the studies and exhibits contained withi.n the application. In
addition, Champaign witness Speerschneider was able to confirm that the information
contained within the application was accurate and correct. Further, as Champaign
correctly identified in its initial brief, Board precedent allows for the introduction of an
application by a sponsoring witness who had significant responsibility in the creation and

production of the application. (Tr. at 154-155.)

Similarly, Champaign witness Crowell's testimony was appropriately admitted into
the record. Champaign witness Crowell is a senior project manager in ecological areas
such as wetland surveys and permztti.ng matters; thus, his testimony is appropriate and
consistent with his job description. In addition, the transportation route study included
within the application was conducted under his directi.on. Accordingly, we affirm the
ALJs` ruli.ngs and find that Champaign witness Crowell's direct testimony and
corresponding exhibits within the application are adixussible. (Co. Ex. 19 at 1; Tr. at 1598.)

G. Denial of IJNTJ's Motion to Compel Lease Agreements

By entry issued November 7, 2012, the ALJs granted in part, and denied in part,

UNTJ's motion to compel discovery from Champaign. Specifically, the ALJs determined
that certain documents, including private lease agreements between landowners and
Champaign, were not relevant to the application and unlikely to lead to admissible
evidence. In its initial brief, L7NU contends that the ALjs wrongfully denied UNU's
motion to compel all documents relating to leases of turbine sites in the project area that

were obtained by Chaxnpaign from Invenergy. UNU provides that the ALJs erroneously
precluded UNU from inquiring about the nature of records that Champaign had acquired
from EverPower. LTNU- argues that it was seeking to determine what information still

existed in order to seek immediate production of the items, or, in the alternative, to request
sanctions against Champaign in the event that valuable evidence had been destroyed.

(UNU Br. at 67-68.)

Champaign notes that the documents sought by UNU were not relevant to the
proceeding at hand, and the request was overly broad and unduly burdensome.
Champaign adds that UIoTU failed to present any new or different arguments to justify a
reversal of the ALJs' ruling. (Co. Reply Br. at 44.)

The Board affirms the ALJs' rulings and finds that TJNLT's motion to compel and the
.corresponding questions in the adjudicatory hearing would not have lead to information
that is relevant for this proceeding. UNU fails to present any persuasive reasoning as to
how participating landowner lease agreements could lead to the production of relevant
information. Rather, UNU attempts to loosely connect these lease agreements to
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environmental characteristics of property sites, but UNTU fails to provide any foundation
as to how a private financi.al lease transaction between a company and a landowner would
lead to relevant information for our evaluation of the application before us. UNU's

request should be d.enied.

H. Motion to Reopen Hear7ng

On jan.uazy 17, 2013, UNU filed a motion to reopen the hearing record for the

admission of newly discovered evidence. UNU explains that the Wisconsin Public Service
Cozzunission conducted an evidentiary hearing on a proposed wind farm and
recommended that a sound measurement study be conducted to assess low frequency

noise (LFN) and infrasound noise. L7NU states that four acoustical firms, including
Hessler Associates, participated in the study and. issued a report on December 24, 2012.
UNU opines that the report provides important recommendations that Champaign
witness Hessler was unable to provide in this proceeding. UNU believes the study
resolves any uncertainty associated with Champaign v<7ztn.ess Hessler's testimony and
essentially supplements the testimony he has already provided. In support of its motion,

LT.NU points to the Public Utilities Commissi.on of Ohio's Rule 4901-1-34, O.A.C., which

allows for the reopening of a proceeding with good cause shown prior to the issuance of a

final order. UI^+U argues that the study's conclusions indicate the seriousness of noise

issues related to turbines, showing that good cause exists for the reopening of this

proceeding.

In its memorandum contra filed January 22, 2013, Champaign contends the Board
should deny the motion as UI^^U has not sustained its burden pursuant to Rule 4906-7-

17(C), O.A.C. Champaign states that the evidence UNU seeks to introduce is cumulative
and notes that UNU presented two expert witnesses who testified on LFN, and UNU had
the ability to cross-exami.ne two Champaign witnesses that testified on LPN. Champaign
explains that UNU is improperly trying to reopen the hearing for impeachment purposes
of Champaign witn.ess Hessler, and that, even if it were admitted, tl-te report is not a
definite statement on infrasound noise that could be material evidence for this proceeding.
Champaign points out that the report is currently being contested before the Wisconsin
Public Service Commission and provides only a snippet of information without providing
all other relevant information, including Mr. Hessler's.

On January 25, 2013, UNU filed its reply in support of the motion to reopen the
proceeding. UNU points out that nothing in the Board's rules or case law precludes
reopening a hearing in order to impeach a witness. U.NU notes that it is not trying to
introduce the study solely to impeach Champaign witness Hessler, as the study resolves
an important question that Champaign witness Hessler could not answer on cross-
examination: that LFN can be measured from wind turbines. UNU argues the inclusion of
the study would not be cumulative because it helps establish new and distinct facts.
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On February 1, 2013, Charnpaign filed a motion for leave to file a surreply to UNU's
reply in support of its motion to reopen the hearing. LTNU filed a reply to Chaznpaign's
motion to file surreply on February 4, 2013, and Champaign docketed correspondence
addressing the reply to the motion to file surreply on February 6, 2013.

The Board finds that UNU's motion to reopen the proceeding should be denied.
Rule 4906-7-17(C), O.A.C., provides that an application to reopen a proceeding for further
evidence must provide the nature and purpose of the evidence, including a statement that
the evidence was not available at the time of the hearing and the evidence is not merely
cumulative. Initially, we note that, despite providing the wrong rule reference, UNU did
indicate the nature and purpose of the evidence within the report stating that it was to
provide support for the claim that LFN is a serious issue and may affect the future of the
wind industry. However, UI`•ILT not only had ample opportunity to question Champaign,
witness Hessler on his findings in the pending Wisconsin proceeding during the
adjudicatory hearing, but UNU also presented ttvo witnesses who testified that wind
turbine noise includes LFN which causes adverse health effects. Any additional evidence
on LFN would be cumulative in nature and would not add anything to the record.
Moreover, a review of the information within the LFN study reveals that it is neither
inconsistent nor contradictory with the position that UNU presents in this proceeding. It
would be in poor practice for the Board to establish precedent that allows parties to delay
proceedings in ord.er to add cumulative information already contained within the record.
Accordingly, UNU's request to reopen the proceeding should be denied. (Tr. at 864.)

I. Gamesa Motion for Protective Order

By entry issued on October. 22, 2012, the ALJs ruled on a motion to quash filed by
Gamesa Wind, US, LLC (Gamesa), regarding motions for issuances of subpoenas duces
tecum filed by LTNU on Gamesa. In the entry, the ALJs granted, in part, and denied, in
part, the motions to quash and ordered Gamesa to deliver :the requested records not
quashed to UNT.T. Thereafter, on October 26, 2012, Gamesa elected, on its ow'n. volition, to
file redacted copies of records under seal with the Board, accompanied by a motion for
protective order. By entry issued November 5, 2012, the ALJs found that, as Gan-iesa had
chosen to file records with the Board, thereby making them subject to public records
regulations, Gamesa should file unredacted versions of those records under seal so that
the Board could appropriately rule on the accompanying motion for protective order.
Thereafter, on November 13, 2012, Gamesa filed the unredacted records accompanied by a

motion for protective order.

In its November 13, 2012, motion for protective order, Gamesa argues that the
records, consisting of a Gamesa General Characteristics Manual for the G97 turbine model,
contain proprietary, trade secret information concerning the noise levels of its G97 turbine;
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that Gamesa does not share this information with the general public; and that, if the
redacted z.n:formation was made public, it would place Gamesa at a competitive

disadvantage.

Rule 4906d7-07(H)(4), O.A.C., provides that, upon motion of any party or person
filirig a document with the Board's Docketing Division relative to a case before the Board,
the Board may issue any order, which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits
release of the information, including where it i:s determined that both of the following
criteria are met: the information is deemed by the Board to constitute a trade secret under.
Ohio law, and where nondisclosure of the information is not inconsistent with the
purposes of Title 49 of the Revised Code. Any order issued under this rule should

minimize the amount of information protected from public disclosure.

The Board has reviewed the information included in Gamesa's motion for
protective order, as well as the assertions set forth in the supportive memorandum.
Applying the requirements that the information have independent economic value and be
the subject of reasonable efforts to maintain its secrecy puxsuant to Section 1333.61(D),
Revised Code, as well as the six-factor test set forth by the Ohio Supreme Court,6 the Board
finds that the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model contains trade secret information. Its release is,
therefore, prohibited under state law. The Board also finds that nondisclosure of this
inforrnation is not inconsistent with the purposes of Title 49 of the Revised Code.
Therefore, the Board finds that Gamesa's motion for protective order is reasonable with
regard to the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model and should be granted.

Confidential treatment sha11 be afforded for a period ending 18 months from the
date of this entry or until November 28, 2014. Until that date, the docketing division
should maintain, under seal, the in.formation filed confidentially.

Rule 4906-7-07(H)(6), O.A.C., requires a party wishing to extend a protective order
beyond 18 months to file an appropriate motion in advance of the expiration date,
including a detailed discussion of the need for continued protection from disclosure. If
Gamesa wishes to extend this confidential treatment, it should file an appropriate rriotion
at least 45 days in advance of the expiration date. If no such .motion to extend confidential

treatment is filed, the Board may release this information w-ithout prior notice to Gamesa.

6 See State ex rel, ihe Plain Dealer v. Ohio Dept, of Ins., 80 Ohio St.3d 51.3, 524-525, 687 N.E.2d 661 (1997).
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VI. DISCUSSION

-17-

The Board wi.ll review the evidence presented in this case with regard to each of the
criteria by which we are required to evaluate tl-us application. After reviewu-tg the
evidence of each subject matter area, the Board will set forth its conclusion on the specific
topical item and then, later in the order, we will evaluate and deterrnine whether, as a
whole, the application meets the statutory requirements. Any evidence not specifically
addressed herein has still been considered and weighed by the Board in reaching its final

determination.

Further, the Board notes that the numbering of Staff's recommended conditions

differs between the Staff Report filed on October 10, 2012, and Staff's modified
recommended conditions attached to its brief filed on January 16, 2013,: due to deletion

and modification of some conditions. Throughout this Opinion, Order, and Certificate, the
Board will utilize the numbering of Staff's modified recommended conditions of

January 16, 2013.

A. Local Public Hearin^

At the local public hearing, 45 people testified. Of the 45 witnesses who testified, 34
opposed the proposed facil"rty, while 11 witnesses testified in support of the project. There
were 138 people in atteridance at the public hearing that signed Board petitions, with 28
signatures in favor of the project, and 110 opposed to the project.

Witnesses in opposition to the project voice concerns about diminishing property
values of homes in and around the project footprint. Multiple witnesses argue the
proposed project should have greater setback requirements and express apprehension
about potential health effects that may be associated with wind turbines. Numerous
witnesses present arguments against the wind industry, with some expressing support for
the use of coal and other traditional energy sources. Others oppose the use of government
subsidies to develop wind energy projects. Many witnesses also oppose the use of
turbines that are manufactured outside the United. States.

Witnesses in favor of the proposed facility note that the communi.ty -Will benefit
' from. increased tax revenue, particularly local schools faced with recent budget cuts. One
witness explains that local infrastructure wiIl be upgraded and improved at no cost to
taxpayers, while another witness testified in favor of renewable energy projects. Several
witnesses state that the proposed project will allow Champaign County to retain its rural
and agricultural character, as it will bring additional revenue to struggling farmers and
prevent farmland from being sold for residential and commercial development.
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In addition to the testimony heard at the public hearing, the Board received over
400 public comments which were docketed in the "public comments" section of the docket
card for this case. The public comments rai:sed similar arguments to those expressed at the

public hearing.

B. Basis of Need - Section 4906.10(A)(1), Revised Code

Staff notes that, as an electric generation facility, pursuant to Section 4906.10(A)(1),

Revised Code, the basi.s of need for the proposed facility is inapplicable to this electric

generating project. (Staff Report at 19.)

No party raised issues related to the basis of need for the project. The Board
recognizes that Section 4906.10(A)(1), Revised Code, provid.es that it applies to the Board's
determination process only if the facility proposed is exclusively an electric transmission
line or a gas or natural gas transinission line. Give that the application in this case
concerns a wind-powered electric generation facility, the Board finds that Section
4906.10(A)(1), Revised Code, is inapplicable.

C. Nature of Probable Environmental Im act and Minim.um Adverse
Environmental Impact - Sections 490610(A)(2) and 4906.10(A)(3), Revised

Code

Staff evaluated the application to determine the nature of the probable
environmentaL impact and whether the proposed facility represents the minimum adverse
environmental impact. As part of its evaluation, Staff discusses factors regarding the
nature of the probable environmental impact of the construction and operation of the
proposed wind-powered electric generation facility. These factors include demographics,
land use, cultural and archaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks,, roads and bridges, geology and
seismology, public and private water supplies, pipeline protection, blade shear, high
winds, ice throw, construction noise, operational noise, shadow flicker, communications,

and decommissioning. (Staff Report at 20-37.)

Additionally, Staff evaluated the site selection process to. determine whether the
proposed facility represents the minimum adverse environmental impact. (Staff Report at

38-39.)

To the extent intervenors have raised an issue regarding the nature of the probable
environmental impact or the proposed facility's muumum adverse environmental impact,
the Board will address only the more significant issues in this order. As many of the
factors- and issues raised by intervenors pertaining to the nature of probable
environzxi.ental impact and minimum adverse en-,rironmental impact under Sections
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4906.10(A)(2) and 4906.10(A)(3), Rev-ised. Code, overlap with the factors considered under
the public interest, convenience, and necessity under Section 4906.10(A)(6), Revised Code,
those factors, including setbacks (aesthetics, blade shear, ice throw, noise, and shadow
flicker), roads and bridges, convnunications, and deconmissioning will be discussed in
Section (VI)(F) of this Opinion, Order, and Certificate. Where a party has raised an issue
as to the nature of the environmental impact or the minimu.m adverse environmental
zmpact, and the Board does not specifical:ly address the issue in this decision, it is hereby

denied.

1. Socioeconomic Impacts

In its application, Champaign and.icates that its consultant, Camiros, Ltd. (Camiros),
conducted a population and soci.oeconomic analysis of the proposed project area.
Champaign explains that the economic activity created by the proposed project will not
only benefit Champaign County, but also the surrounding rural counties and nearby
population centers. Champaign`s population projections indicate that there are
approximately 61,000 residents located within five miles of the proposed facility, with a
slight increase of 3.9 percent projected over the next ten years. Champaign County has a
population density of 93 persons per square mile, significantly lower than the statewide
average of 282 persons per square z-niie. (Co. Ex. 1 at 66-67, Ex. G.)

Champaign explains that agricultural land occupies almost 97 percent of the total
impacts, demonstrating the rural character of the region. Residential development around
the proposed facility is mostly single-family homesteads located along rural roads. In
considering land use impacts, Champaign notes that, while the proposed facility will
utilize leases of private land, any temporary ixrnpacts that may occur will be on private
land and compatible with agricultural land uses that are predominant within the project

footprint. (Co. Ex.1 at 135-138.)

Champaign provides that a cultural and archaeological resource study was
conducted by Cultural Resource Analysts, Inc. The study indicates that there are 32
historic properties located within the five m.i.l.e project radius, four historic districts, 791
previously identified historic structures, 260 archeological sites, and 55 cemeteries.
Champaign states that five archaeological sites are located within or adjacent to lands
leased for the proposed facility, but notes that none are eligible for listing in the National
Register of Historic Place (NRHP), indicating no further work is required. Further, as
construction and operation of the facility will not physically alter any NRHP listed or
eligible structures, any potential impacts are liznited to indirect visual effects. Champaign
notes that Staff recommends the development of a historic mitigation plan, but believes
the plan should not indude any specific provisions in order to avoid unnecessary
complications. Champaign also proposes to include a provision within the condition
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providing that no part of the plan shall limit the operation of the turbiries withi:n the
proposed project. (Co. Ex. 1 at 144-146, Co. Ex. 5 at 15.)

In addition, Champaign notes that a field review study reveals that some of the

proposed tuxbines may be visible from portions of Urbana, Mechanicsburg, Woodstock,
and Catawba, especi.ally from properties on the outskirts of city and viliage limits that are
not screened by other buildings. Champaign offers that it will utilize a mitigat.ion plan for
impacts to archi.tectural resources. The mitigation plan will promote the preser-,>ation of
the area's rural history and limit the alteration of the cultural landscape of the project area.
Champaign provides that it will continue to consult with the Board, the Champaign.
County Historical Society, the Ohio Historic Preservation Office (OHPO), and the
Champaign County Preservation Alliance to finalize a formal mitigation plan. (Co. Ex. 1

at 146-151.)

Champaign adds that the economic impact report prepared by Camiros utilizes the
Job and Economic Development Impact Wind Model (JEDI), which evaluates economic
impacts of wznd powered electric generation faczlities. The JEDI model evaluates the
effects of the construction phase of the project, as w ell as operations and maintenance
phases. Champaign indicates that it intends to maximize the number of local workers
throughout the construction process, with approximately 50 to 85 percent of all workers to
be hired locally, but adds that workers with specialized skills of constructing wind farms
will likely come from other locations. Champaign provides that the construction phase of
the project will utilize 86 employees over a 12-month period, with an anticipated payroll of
$4.9 million. At the conclusion of the construction phase, the application explains that
there will be seven full-time workers with total wages estimated at $400,000 per year. Tn
addition, Champaign notes that another 391 jobs and $19.8 million in earnings will be
generated by indirect impacts stemn-ing from inter-industry economic activity caused by

the project. Purther, Champaign states that there will be induced iinpacts resulti.ng from

changes in local household spending, with an estimate of an additional 121 jobs and

approximately $5.1 rnillion in wages and salaries. (Co. Ex. 1 at 138-140.)

Champaign provides that it will pay real and personal property taxes between
$6,000 and $9,000 per megawatt (MW) of nameplate capacity per year throughout the life
of the facility. According to the application, the increase in local tax revenues, based on an
aggregate nameplate capacity of 140 MW, will be between $840,000 and $1.26 m.illion. The
distribution of the tax revenue will be approxirnately 25.9 percent for Champaign County,
10.3 percent for the local toyvnships, and 63.8 percent to the local schools. The application
provides that the annual lease payments to local landowners is not only a direct benefit to
aIl participating landowners, but will also enhance the ability for those in the agricultural
industry to continue farming. (Co. Ex. 1 at 140-141.)
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Urbana expresses concern that the proposed project location.will harm the city's

fut.i.re growth. Specifically, Urbana explains that geographic constraints to the west of the
city requa.re that all future residential and commercial growth occur to the city''s east side.
Urbana argues that Champai_gn fails to consider that the proposed project is directly in the

path of the city's planned growth. (Urbana Br. at 20-21; Tr. at 1997-1999.)

Urbana asserts that Champaign overestimates the proposed project's potential tax

benefits, noting that, under the current taxation system, Urbana would receive no tax
revenue because the proposed project footprint is outside city limits. Urbana requests that
the Board require Champaign to establish a permanent office within the cifiy limits, noting
that, although' the proposed project will have a substantial impact on the Urbana
coznmunity, impacted city residents may be unwilling or unable to drive to the local office
in Bellefontaine. Urbana points out that the establishment of a permanent office in Urbana
would allow Urbana to receive tax benefits for any Champaign employees that would
work in an office located in Urbana. Urbana also believes that Staff testimony on the

proposed project's socioeconomic benefits should be given little weight due to a Staff
member incorrectly testifying that Bellefontaine is located in Champaign County, despite
the fact that Bellefontaine is located in Logan County. (Urbana Br. at 23-24; Tr. at 2235-

2236,2378.)

The County/Tdwnships add that the consideration of tax revenue should not be a
determinative factor in considering whether the public interest is served by the proposed
project, as Champaign has not yet made a request to the Champaign County Board of
Commissioners to pay an amount in lieu of taxes (PILOT) pur.suant to Section 5727.75,
Revised Code. (County/Townships Br. at 14; Tr. at 67-69.)

Champaign responds that population estimates within the record indicate that
Urbana's concerns over future development are unfounded, as Urbana's township
population is expected to drop by a percent in the next decade, while the project area
townships are expected to grow- by up to 13 percent. C1-Lampaign opposes Urbana's
proposal to open an office i.n. Champaign, noting that Urbana will receive economic
benefits from the increase of construction workers and equipment that is necessary to
build the project, as acknowledged by . Urbana's mayor. In response to the
County/Townships' tax concerns, Champaign explains that the payment of taxes to the
County/Townships are guaranteed if the project is built and will occur either through the
PILOT program or annual property taxes, and adds that the PILOT program alone would
result in an increase in tax revenues of $840,000 to.$1.26 million. (Co. Reply Br. at 34-35;

Co. Ex. 1 at 140; Tr. at 1989.)

UNU asserts that the project is not necessary to preserve agriculture in eastern
Champaign County, as the project area is not threatened by any development, with the
exception of the proposed project. UNU argues that Champaign failed to support its



12-160-EL-BGN -22-

claims that the proposed project will provide socioeconomic benefits. UNTLJ contends that,
while Staff's witness was fam.iliar with Cam.ixos, Staff failed to conduct its own study
utilizing the jEDT model and could not independently verify the data inputs the consultant
used to calculate the proposed project's economic benefits. U'U points out that the
socioeconoxnic study assumed facts that have not been demonstrated to be true, includi.ng
the assumption that leaseholders and construction workers will be local and spend their
earnings in the local communities. Further, UNU explains that the local tax revenues are
inflated, as the project may not produce more than 89 MW hours of electricity as opposed
to 140 MW, and taxpayers will ultimately pay higher electricity prices. (UNTCI Reply Br. at

2-5; Tr. at2637-3638, 2657-2673.)

In addition, UNU opines that the socioecI onomic study ignores detriments that

could result from approval of the proposed project. UN-U notes that there was no
consideration as to whether the jobs of any workers at traditional coal-fired plants would
be eliminated, or whether lost job creation opportunities might occur as a result of
employers being discouraged from siting new facilities due to the turbines' presence.
Similarly, UNU explains that there could be ixtdirect job losses through the ripple effect
from losing important functions of Grimes Field Airport (Grimes Field) and any
companies whose owners leave Champaign County to avoid the turbines. UNU also
points out that, while Champaign agrees to subznit a historic preservation mitigation plan,
it is unacceptable to give Champaign veto authority as to whether the turbi.nes may need
to be shut down to protect the area's historic resources. (UNU Br. at 65; UIJtJ Reply Br. at

36.)

Staff concludes that the demographics of the project area are unlikely to experience
significant change within the next 20 years. Staff points out that, while Champaign
County's population growth is projected to increase by 11.3 percent over the next 20 years,
the population growth of the townships located within the five-mile radius of the
proposed project is only projected to increase by 3.9 percent. Staff opines that the project
is unlikely to limit any future population growth or have a substantial impact on the
region's demographics. (Staff Ex. 2 at 20.)

In addition, Staff states that the development of a wind farm is consistent with
regional land use plans to conserve farmland and promote economic diversity. Staff
points out that there may be an increase in demand for temporary housing and retail
services during construction of the proposed faczlity, but no long•-term impacts are
expected on housing or commercial demand. (Staff Ex. 2 at 20-21.)

Staff adds that avoiding or minimizing cultural and archaeological impacts for
wind generation projects is not always practical, but Staff believes the mitigatioz.l plan
proposed by Champaign will promote the continued meani.ngful.ness of the area's rural
history. However, Staff notes that it believes the historic preservation plan should still be
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submitted with specific information and should not include a provision granting
Champaign the discretion to determine when its operations and activities may be
inhibited. Staff states that Champaign will also conduct a targeted Phase I archaeological
reconnaissance survey to analyze potential impacts within five miles of the project area.
Staff also believes a cultural resources avoidance plan should be developed. (Staff Br. at

36-37; Staff Ex. 2 at 21-22.)

Staff concludes the proposed facility would have an overall positive impact on the
local economy. In support of its conclusion, Staff notes the increase in construction
spending, wages, purchasing of goods and seivices, local tax revenues, and annual lease

payments to the local landowners. (Staff Ex. 2 at 22.)

Upon consideration of the evidence presented, the Board finds that the proposed

project will undoubtedly have a positive impact on the region. First, the tax revenues

associated with the project will provide significant value to the local communities and the
County /Tovwnships. We understand the County /Townsliips' concern about whether
Champaign elects to utilize the PILOT program or the normal property tax provisions, but,
as the Coun.ty/Townships' own witness Bialczak explains, regardless of which route
Champaign elects to take; the County will receive revenues subject to its own discretion. If
Champaign seeks and obtains a PILOT; the money will go into the County's general
revenue fund and may be used in any way the county or local governrn.ent officials
choose. On the other hand, if Champaign chooses the traditional tax route, all tax dollars
generated become local tax dollars to the taxing jurisdictions in which the proposed
project is located; thus, providing even more revenue for the local governments.
Therefore, we find that the regional tax revenue is a valuable benefit for the proposed

project. (Tr. at 206-207, 2235-2236, 2235-2237.)

With regard to Urbana's concern that it may not receive tax benefits, we find this
argument to be unfounded. The Board lacks any statutory authority to order Champaign
to distribute revenue to a jurisdiction that is outside the proposed project area, and any
proposed statutory changes should best be left to the General Assembly. However, we do
note that, as County/Townslv.ps witness Bialczak points out, if Champaign chooses the
PILOT program, Urbana may still be able to receive tax benefits from the county treasurer.
Further, as Urbana witness Bean testified, there are several businesses located within the
Urbana city limits that stand to benefit from the proposed project, which would contribute
additional tax revenues. In addition, we find the record conflicts with Urbana's arguments
that its growth could be impeded by the proposed project. In fact, Urbana witness Bean
explains growth is only limited on the west side of the city, and that his vision is to help
Urbana grow "whether it's east, north, south...." (Tr. at 1987-1989, 2008-2009, 2235-2236.)

Furthermore, the Board finds that the proposed project benefits the public by
allowing the tozvnships within the proposed footprint to maintain their agricultural
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character and allowing for the continuation of agricultural activities without the risk of
farmland being lost to development. We note that, while UNU raises concerns over
potential economic detriments that may arise as a result of the proposed project, U-NU fails
to cite to any record support or introduce any evidence confirmi.ng its suspicions.

Furthermore, although Staff relies on the JEDI model utilized by Camiros in reviewing the
socioeconomic impact of the proposed project, there is no evidence in the record indicating
the study is unreliable or should be disregarded. To the contrary, the economic model was
established by an urban planning and economic development firm whose analysis was
reviewed by Staff and deemed to be accurate. Finally, Champaign's proposal to make its
historical preservation mitigation plan less specific should be rejected. Champaign's
speculative claim of unnecessary complications is insufficient for us to determine that the

condition is too stringent. Therefore, Champaign's request is denied. (Ohio Farm Bureau
Ex. 1 at S; Champaign Ex. 17 at 7-8, Staff Ex. 5 at 2; Tr. at 1560, 2653-2654.)

2. Ecological pacts

Champaign explains that the proposed project will have almost no impact on
surface waters. Champaign indicates that it will employ znma.tigation measures to minimize
temporary and permanent impacts to streams located within the footprint of the proposed
project. Champaign intends to develop a Storm Water. Pollution and Prevention Plan

(SWPPP) to control sedimentation, siltation, and run-off. (Co. Ex. 1 at 116-122)

Champaign utilizes an environmental consultant, Hull & Associates, to study the
potential impact of the proposed facility on threatened and endangered species. The study
determines that the Indiana Bat, a federally endangered species, has a presence within the
project area. Champaign notes that the proposed project will implement a habitat
conservation plan. (HCP) and shall obtain an incidental take permit (ITP) in order to
minimize any adverse impacts to the Indiana bat. Champaign witness VanDeWalle adds
that construction impacts may be minimized by limiting tree clearing from November 1 to
N1:arch 31. Further, Champaign witness VanDeWalle explains that the HCP provides
appropriate conservation measures to allow for the protection of endangere.d specics. (Co.

Ex. 1 at 108; Co. Ex. 19 at 4; Co. Ex. 7 at 7.)

Champaign adds that the siting of the proposed project will be away from sensitive
habitats like fo.restlands and, due to the majority of the facility being located within
agricu.ltural active lands, additional impact on threatened or endangered species is
unlikely. Champaign explains that, while 12.7 acres of forest and 1.7 acres of scrub-shrub
habitat will be impacted by construction, most is temporary in nature. (Co. Ex. 1 at 136-

137.)

Staff provides that the proposed facility would cross 31 streams and notes that

Champaign has committed to installing buried collection lines by horizontal directional
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drilling. While access roads and crane paths cross streams within the proposed project
area, the Staff Report explains that the development of the SWPPP will reduce water
quality impacts. In addition, through txLformation obtained by the Ohio Department of
IaTatural Resources (ODNR) and the Federal Emergency Management Agency, the Staff
Report notes that flooding is unlikely to impact the proposed turbine locations. (Staff

Report at 23.)

Staff explains that the primary threat to the Indiana bat would occur during
operation of tlie facility due to collision and barotrauma, but that Champaign's
commitment to its HCP addresses these issues, In addition to the HCP, Staff points out
that ODNR Division of Wildlife (ODNR-DOW) recoznmends a post-construction bat
monitoring program during the first two years of operation. The program would include
a sample of turbines to be searched daily in accordance with ODNR protocols, and
establishes a requirement that any consultant hired to conduct the program possess
appropriate federal and state permits prior to any monitoring. As a condition, Staff also
recommends that Champaign conduct a presence survey for the Easteriz massasauga
rattlesnake at the 20-acre wetland. (Staff Report at 28, 55.)

In addition, Staff recommends that Champaign enter in.to a cooperative agreement
with ODNR or obtain any suggested permits that ODNR recommends in order to avoid
liability for the impacts that the proposed project may have on wildlife species. Breeding
bird studies conducted in 2008 indicate that 6,000 birds consisting of 97 different species
were observed, above the average passage rates found 'zn other wind project

preconstruction surveys. Staff indicates that ODNR was concerned with its observation.s
of the birds, and explains that, in the event of a mortality of a state-endangered species,
ODNR-DOW would recommend that Champaign develop an. effective avoidance,
minimization, and mitigation strategy. Regarding vegetation, Staff adds that the proposed
layout indicates a collection line that connects to a turbine would impact more of an
adjacent wood lot than is necessary, but notes that Champaign indicated it is working with
the landowner to reroute the line in order to minimize any negative impacts. (Staff Report

at 21-28.)

Champaign responds that avian and bat monitoring set forth in Staff's proposed
. conditions is necessary, but should allow. for flexibility in the protocol between
Champaign and ODNR-DOW and should remove language requiring a daily turbine
sampling. Champaign proposes the language in the condition. be changed to allow
Champaign and ODNR-DOW to determine if a better monitoring a.lternative is available
by including the phrase "[ulnless otherwise agreed to by the DOW and Staff." In addition,
Champaign suggests that the language requiring Champaign to develop and implement
an avian monitoring program should be revised to state that Champaign will work with
Staff and ODNR-DOW to develop a plan. (Co. Ex. 5 at 18-19.)
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Staff disagrees with Champaign's recommended revisions, noting that ODIVYR.'s
standardized protocols call for daily samplings, and adds that Champaign should be
required to comply with the protocols as set forth within the condition. UNTL.T adds that
Staff's condition should be adopted as proposed, noting that other wind farms are
required to perform these daily searches. (UNt.T Reply Br. at 38; Staff Ex. 1 at 2-4; Tr. at

2022-2023.)

UNU contends that the Board should include the former Staff condition requiring a

vegetation management plan. UNU opines that the application shows the proposed
project's collector lines and access roads will travel through wooded areas and a number
of streams. In addition, UNU proposes that the former Staff condition to prevent the

andiscriminate use of herbicides in natural vegetated areas be included if the certificate is

approved. UNU opines that Staff has no justification for a change in its position, noting

Staff witness Rostofer testified that spraying herbicides is not a best practice. (UNU Reply

Br. at 37; Tr; at 2152-53.)

Upon review, the Board finds that the evidence in the record, as well as the addition
of Staff's recommended conditions, supports the conclusion that the proposed project wiIl
appropriately rnitigate any ecological impacts on the local environrnent. Champaign's
request to revise Staff condition should be rejected, as it is clearly consistent with Board
precedent in other proceedings. Champaign will not be permitted to self-regulate its own
monitoring protocols, and we find Chainpaign's request is both inappropriate and

unnecessary. (Staff Ex. 1 at 2-4.)

Likewise, we believe UNU's request to include Staff's original conditions regarding
vegetation management and herbicides should be denied. UNU provides no justification
in the record for the i;lclusion of a vegetation management prograin. Regarding any
potential use of herbicide, the record actually indicates that the facility will utilize buried
collection lines in open fields, making the condition unnecessary. Further, in order to use
any commercial grade herbicides, Champaign would need to acquire an. applicator's
license, and report the use of herbicides around sensitive streams and wetlands to the
Ohio Environmental Protection Agency (EPA). (Tr. at 2151-2152.)

3. Conclusion - Environmental hnpact

The Board finds that the nature of the probable environmental impact, specifically

the socioeconomic and environznental impacts, has been determined for the proposed
facility and complies with Section 4906.10(A)(2), Revised Code, and the proposed project
represents the minimum adverse impact consistent with Section 4906.10(A)(3), Revised

Code. We note that this conclusion relates only to socioeconomi.c and environmental
impacts, and Sections 4906.10(A)(2) and 4906.10(A)(3), Revised Code, will be further
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reviewed in Section VI(F)(8), in conjunction with our consideration of the public interest,

convenience, and necessity of the proposed project.

D. Electric Grid - Section 490610( 4)(4), Revised Code

Section 4906.10(A)(4), Revised Code, requires that the feasibility and impact of
connecting a proposed electric generation facility to the regional electric power grid be
de:termined prior to the issuance of a certificate to an applicant. In order to address this
requirement, PJM Interconnection (PJM), the applicable regional transmission system
operator, prepared a feasibility study (PJM Feasibility Study) and a system impact study
(PJM Impact Study). Further, a stability and short circuit analysis (PJM Stability Study) is
included in the PJM Impact Study. According to the application, the PJM Feasibility Study
identified conditions under which the facility's output could be curtailed, but several of
the conditions identified in the PJM Feasibility Study are based on outdated rating data,
and should be removed from the list. Consequently, the application notes that the
remami.ng congestion issues listed are based on very specific system conditions that have a
low probability of occurrence at any given time. Further, the application asserts that a
curtailment of the proposed fac.i.lity to something less than full output for a few hours, if
the conditions ever exist, would not have an adverse effect on the overali operation of the

facility. (Co. Ex. 1 at 50-51, Exs. C-D.)

The PJM Impact Study evaluated a 200 MW interconnection that would be injected
along the. Givens-Mechanicsburg 138 kV line and interconnected at a new switching
station located along the Dayton Power & Light, Inc. (DP&L) Urbana-Darby 138 kV circuit.
The new switching station will be owned and operated by DP&L and will consist of three
138 kV breakers configured as a ring-bus, a 138 kV revenue meter, and other associated
facilities. Further, compliance with reliability criteria was assessed for summer peak
conditions in 2012. The PJM Impact Study identified two faca.lities that would likely
experience thermal overloads, and three breakers that would be over-dutied as a result of
the proposed faeility. To correct these violations, Champaign asserts that the following
upgrades are required: (1) replacement of the line terminal equipment at the Urbana
substation; (2) reconductoring of approximately 4.3 miles of circuit; and (3) replacement of
three 69 kV circuit breakers at Urbana. (Co: Ex. 1 at 51-52, Exs. C-D.)

According to Champaign, the results of the PJM Stability Study revealed no
operating issues other than identifying operating voltage and power factor ranges.
Further, PJM's deliverability testing concluded that the project would not result in any
deliverability or transmission system congestion problems. (Co. Ex. 1 at 52.)

In the Staff Report, Staff explains that it reviewed the studies regarding
interconnection of the proposed facil'zty to the existing regional transmission system. Staff
notes that Champaign subinitted its proposed project to PJM on March 18, 2006.
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Additionally, Staff notes that A.pplicant has not yet signed a construction service
agreement or a.n interconnection service agreement with PJM for the proposed facility, but
that arn interconnection service agreement would need to be signed before P}1VI would
allow Applicant to interconnect the proposed facility to the bulk electric transxnission

system. (Staff Report at 40)

Staff reports that it reviewed the PJ1VI Feasibility Study and PJM Impact Study for
the proposed project and thatf pursuant to the North American Electric Reliability
Corporation (NERC) reliabllity standards, the proposed facility would not overload the
system in the presence of no contingencies or one contingency, but that multiple
contingencies would likely cause an outage or breaker failure. Staff further indicates that
this overload issue can be alleviated by upgrading and reconductoring several lines, and
that the studies indicate that three circuit breakers and a set of transformer fuses and
holders would need replacement. (Staff Report at 41-42.)

Additionallv, Staff indicates in its report tl- ►.at, as set forth in the application, no

stability problems were identified as a result of the proposed project and no overloads
were identified as a result of earlier projects or projects in earlier queue positions (Staff

Report at 42).

The Staff Report concludes that, with the upgrades identified in the PJM studies, the
proposed facility is expected to provide reliable generation to the bulk electric
transmission system, tl1e facility is consistent with plans for expansion of the regional
power system, and the facility will serve the interests of electric system economy and
reliability. Finally, Staff conclud.es that the proposed facility will serve the public interest,
convenience, and necessity. by providing additional electric generation to the regional

transmission grid. (Staff Report at 42.)

The Board initially notes that no intervenor in this proceeding raised issues
regarding the interconnection studies or the portion of the Staff Report discussing
interconnection issues. In light of the evidence in this proceeding, the Board finds that the
proposed facility is consistent with the plans for expansion of the regional power grid as
set forth in the PJM Impact Study, PJM Feasibility Study, and PJM Stability Study, and that
the proposed facility will serve the interests of electric system economy and reliabiJ.ity.
Coztisequently, the Board finds that the proposed facility complies with the requirements
set forth in Section 4906.10(A)(4), Revised Code, provided that the certificate issued
includes Staff's recommended Condition (14) .(Co. Ex. 1 at 50-52, Exs. C-D; Staff Report at

40,42.)
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E. Air IVater, Solid Waste, and Aviation - Section 490610A5 Revzsed Code

1. Air

In the Staff Report, Staff states that the operation of the proposed facility would not

produce air pollution; thus, there are no applicable air quality permits. Staff notes,
however, that Applicant may need to obtain the Ohio EPA General Permit for Unpaved
Roadways and Parking Areas, with a maximum of 120,000 vehicle miles traveled per year.

Additionally, Staff notes that Applicant plans to minimize fugitive dust generated during
constructi.on by using best management practices (BMPs), such as applying water or other
dust suppressants to open soil surfaces to prevent emission. Staff conclu.des that
construction and operation of the facility, as described by Applicant and in accordance
with the conditions included in the Staff Report, would be in. compliance with air
emissions regulations in Chapter 3704, Revised Code, and the rules adopted under that

chapter. (Staff Report at 43.)

2. Water.

The Staff Report notes that neither construction. nor operation of the proposed

facility would require the use of significant amounts of water; thus, requirements under
Sections 1501.33 and 1501.34, Revised Code, are not applicable to this project. However,
Staff reports that Applicant has indicated it wi.fl apply for the following permits: Ohio

National Pollutant Discharge Elimination System (NPDES) construction storm water
general permit; Ohio NPDES general permit for storm water discharges associated with

construction activity in the Big Darby Creek watershed; permit under Section 404 of the
Clean Water Act, if necessary; Water Quality Certification from the Ohio EPA, if necessary;

Ohao Isolated Wetland Permit, if necessary; and, Ohio Permit to Install on-site sewage
treatment, if necessary. Staff additionally notes that approximately 68 acres of impervious
surface would be generated as a result of the facility, but that the facility will not

significantly alter flow patterns or erosion and no significant modifications in the
direction, quality, or flow patterns of storm water run-off are anticipated. (Staff Report at

43.)

Staff further notes that Applicant will mitigate effects to changes in quality and
quantity of aquatic discharges by obtainiui.g an NPDES Construction Water Permit from
the Ohio EPA, preparing a SWPPP, and preparing a Spill Prevention, Containment, and
Countermeasure (SPCC) plan. Staff concludes that, with these measures, construction and
operation of the facility would comply with requirements of Chapter 6111, Revised Code,

and the rules adopted under this chapter. (Staff Report at 44.)

Urbana asserts that blasting could disrupt and contaminate groundwater supplies
for the city of Urbana. Urbana argues that Exhibit F of the application, the groundwater
study, identified the buried aquifers in the project area as required by Rule 4906-17-
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05(A)(5)(c), O.A.C., but failed to consider the city of Urbana`s aquifer, the Mad River
aquifer, wl-tich is located six miles west of the nearest turbine. Urbana argues that, due to
conce.ms about groundwater supplies, the Board should require a condition that Applicant
post an escrow amount to be deterinined by the City Water Superintendent to protect
water during turbine construction. (Urbana Br. at 19-20, Urbana Reply Br. at 5.)

Champaign responds that Urbana has no basis for its requested condition requiring
an escrow amount to protect water, as the city presented no evidence that blasting could
disturb or contaminate the Mad River aquifer, which is located six miles from the nearest
turbine in the proposed project according to Urbana's brief (Co. Reply Br. at 49-50).

Staff responds to Urbana's argument by pointing out that Exhibit F of the
application, admitted into evidence, specifically discusses groundwater resources,
identifies the presence of the Mad River Buried Valley Aquifer, indicates that there are
multiple groundwater Source Water Protection Areas (SWPAs) in the eastern portion of
Champaign County, but that only one SWPA is wi.tla.i.n close proximity to the project area
and would not be affected by the proposed facility. Staff also points out that Urbana
introduced no evidence that coristruction activities could impact groundwater supplies
and that Applicant indicated blasting was not anticipated for the project. (Staff Reply Br.
at 9-10; Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-7; Staff Report at 30.)

3. Solid Waste

The Staff Report indicates that the construction of the facility will result in
generation of solid waste including packing materials, plastic, wood, cardboard, metal
packing, construction scrap, and general refuse. Further, Staff notes that Champaigrt
intends to remove construction debris from work areas and to dispose of them in
dumpsters in laydown yards to be collected by a private contractor. Additionally, Staff
notes that the operations and maintenance facilities will utilize local solid waste and
disposal services. Staff concludes that, with these measures, Applicant's solid waste
disposal plans comply with solid waste disposal requirements in Chapter 3734, Revised
Code, and the rules adopted under this chapter. (Staff Report at 44.)

4. Aviation

Grimes Field Airport and CareFlight, an emergency medical helicopter service
located at Grimes Field Airport, are located in proximity to the proposed project. Staff
remarks in its report that a determination of no hazard has been issued by the Federal
Aviation Administration (FAA) for all 56 turbine locations in the proposed project. Staff
notes that, given the preliminary FAA determination of no hazard to air navigation,
neither construction nor operation of the facility is expected to create any adverse impact
on the airport or existing air travel network. Staff also asserts that, in accordance tvith
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Section 4561.32, Revised Code, Staff contacted the Ohio Deparhnent of Transportation,
Office of Aviation (ODOT-OA), during its review of Champaign's application, in order to
coordinate review of potential impacts the facility might have on public use airports. Staff
reports that Applicant filed with ODOT-OA and received notices of clearance for all
turbines associated with the proposed project. Additionally, Staff indicates that it
implemented ODOT-OA and/or FAA. recommendations where deemed. justified in

creating its recoznnnended conditions. Staff recommends that all turbines be marked
and./or lit in accordance with FAA marking and li.ghting standards; that, during

construction, all turbines reaching 200 feet in height be__temporarily marked and lit until
permanent lighting is installed; that Applicant provide flight service stations with notices
to airman (NOTAM) that include the latitude and longitude coordinates for all structures
exceeding 200 feet in height; and that Applicant develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facil.ity necessary to allow direct routes for emergency medical

helicopter services within the vicini.ty of the facility. (Staff Report at 44.)

UNU argues that wind turbines pose a challenge for pilots who fly near them, and
that, consequently, the proposed project will delay emergency evacuation in and around
the project via CareFlight. More specz.fically, tJNU argues that aircraft cannot safely fly
over a wind farm during periods of low visibility and would be forced to fly around the
wind farm in these conditions, citing the testimony of Champaign witness Marcotte. UNU
argues that, because of this possibility, the Board should deny the application. However,
LTNU states that, if the certificate is granted, the Board should require Applicant to shut
down turbines when CareFlight is responding to a xnedical emergency in the project area.
(UNU Br. at 61; UNU Reply Br. at 32-34; Tr. at 706-707, 926, 2040.)

Urbana argues that the Board should require Champaign to provide notice of the

project to airports within 20 miles of the project area, including Grimes Field, regardless of
whether operations would be altered. Additionally, although Urbana states that it

supports Staff's conditions pertaining to aviation, Urbana expresses concern that
compliance with FAA requirements may not adequately protect navigable airspace. More

specifically, Urbana claims that Charnpai.gn's aeronautical report, contained in Exhibit S of
the application, demonstrates that 19 of the turbines the FAA designated as "no hazard"
exceed obstruction standards for navigable airspace, that the no hazard determinations
were not circulated for public comment, and that the letter from ODOT-OA in Exhibit S
only pertains to 28 of the 56 turbines. Urbana continues that, despite the FAA's no hazard
determination, pilots who fly using visual flight rules might avoid Grimes Field due to
safety concerns from decreased clearance -^vhen approaching the airport from certain
directions near the proposed project. Further, Urbana contends that several major
recreational attractions occur at Grimes Field including the Mid-Eastern Regional Fly-in
for vintage, recreational, and experimental aircraft, and a hot air balloon festival, and that

turbines in the flight paths for Grimes Field should be shut down during these events due
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to safety concerns. Further, Urbana argues that, if the organizers for the Fly-in or hot air
balloon festival cancel or change venues due to safety concerns because of the turbines,
Champaign should be required to compensate Urbana for its economic loss. (Urbana Br.
at 11-16; Urbana Reply Br. at 5-7; Co. Ex. 1, Ex. S; Tr. at 1920,1942,1955,1965.)

Urbana also argues that Staff's proposed condition regarding emergency medical
helicopter services should not solely address CareFliglit, but should be expanded to
include other regional emergency medical helicopter services including MedFlight.
Additionally, Urbana argues that, if CareFlight cancels its sublease at Grimes Field due to
the proximity of turbines, Champaign should be required to compensate Urbana for its
economic loss. Finally, Urbana argues that there is a high volume of emergency medical
helicopter responses in the project area and that, consequently, Champaign should
construct one or two helipads on company-leased property in the project area. (Urbana Br.
at 16-19; Urbana Reply Br. at 4; Tr. at 959-960, 2179.)

In response to UI^T[J's arguments, Champaign cites testimony of Champaign
wi.tness Marcotte that wind turbines and aircraft are compatible, having coexisted for
years and. that emergency medical heli.copter services w-ill not be affected because it is
possible to safely operate helicopters near a wind farm, both day and aught. Additionally,
Champaign argues that U1NLJ`s claim that Champaign witness Marcotte testified that
helicopters would have to fly around the wind farm in low visibility is false, noting that
the transcript does not contain this statement. Further, Champaign points out that Urbana
is erroneous in its argument that only 19 of the turbines were deterinined to be "no
hazard" by the FAA. Champaign specifies that: the FAA concluded that all of the
proposed turbines were not hazardous, including the 19 turbines specifically cited by
Urbana; although Urbana argues that the no hazard determinations were not circulated for
'public coinment, the FAA specifically stated in its determinations filed as part of Exhibit S
that it exempts certain proposals from circulation and the 19 turbines at issue fell into this
exemption; and although Urbana claims the ODOT-OA has only cleared some of the
turbines, Staff confirmed that the ODOT-OA cleared all 56 proposed turbines. In response
to Urbana's argrument that the proposed project will impair aviation, Champaign also
points out that Urbana witnesses Hall and Rademacher both recognized that the proposed

project is fuxther from Grimes Field than turbines already certificated in Buckeye Wind .I,

and that pilots can make adjustments to their approaches due to any obstructions around
the airport. Champaign also notes that pilots will have necessary information about the
turbines, including updated sectional maps. Finally, Champaign contends that, despite
Urbana's concerns regarding the Fly-in and hot air balloon festival, as previously stated,

there are turbines already certificated in Buckeye Wind I to be built closer to the airport than

those at issue in the proposed project. Moreover, Champaign asserts that Urbana
presented no evidence that either event w3.ll be affected if the proposed project is
certificated and the Board has no statutory authority to order monetary compensation as
proposed by Urbana w.^ider Section 4906.03, Revised Code. (Co. Reply Br. at 31, 35-38;
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Staff Report at 44; Co. Ex. 1, Ex. S; Co Ex. 10 at 3-5; Tr. at 665-666, 707, 1907-1908, 1910-

1912, 1922, 1939-1940, 1948-1949, 1964-1965.)

Concerning emergency medical helicopter services, Champaign contends that no
such service expressed opposition to the proposed project or participated in this
proceeding. Citing the testimony of Champaign witness Marcotte, Champaign argues that
it is not feasible to shut down turbines during every emergency medical helicopter flight,
and contends that Staff's recommended condition regarding turbine shut-down during
emergency medical helicopter flights when necessary, should not be adopted. Champaign

also reiterates that the Board has no statutory auth.ority to order monetary compensation
as proposed by Urbana should CareFlight terminate its lease with Grimes Field due to the
proximity of turbines. Finally, Champaign points out that no witness testified that
helipads should be constructed in the project area. (Co. Reply Br. at 37-39; Tr. at 683-685,

689, 691, 695, 698, 700-701, 715-716, 725-726.)

5. Cncl.usion - Ai:r Water Solid Waste and Aviation

Staff recommends that the Board find that the proposed facility, with Staff's

recommended conditions, will comply with the requirements specified in Section
4906.10(A)(5), Revised Code. No intervenor raised any concerns regarding this criterion as

it relates to air orsolid. waste.

Regarding water, the Board finds that there is no evidence in the record to support
Urbana's assertion that blasting could disrupt or contaminate groundwater supplies in the
city of Urbana. Further, both Applicant and Staff concluded that SWPAs would not be
affected by the proposed facilities. Consequently, the Board finds that Urbana's proposed
condition requiring an escrow amount is unnecessary. (Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-

7; Staff Report at 30.)

Regarding aviation, the Board finds that this project will not substantially interfere
with aviation near the proposed project area. The Board acknowledges Urbana's stated
concerr.is about the FAA findings and ODOT-OA certifications, but finds that Champaign
addressed these issues by pointing to record evidence that the FAA concluded that all of
the proposed turbines were not hazardous and that the FAA noted exemptions for 19 of
the turbine determinations from circulation in which the public had the opportunity to
comment. Further, the Board stresses that Staff confirmed in the Staff Report that ODOT-
OA cleared all 56 proposed turbines. The Board also finds that the proposed project will
not substantially interfere with aviation near Grimes Field, as pilots can make adjustrnents
during their approach of the airport and because the proposed project is further from the
airport than an already eertificated project. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-

1908,1919,1922.)
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Next, although Champaign argues that shut-down of any portion of the project
would iiot be necessary during emergency medical helicopter services, Staff's
recommended condition is appropriate because it does not require shut-dow-n during aIl
emergency medical helicopter flights; rather it only requires that Champaign develop a
plan with CareFlight that i.ncoiporates shut-doivn of portions of the facility during

emergency medical helicopter flights when necessary to allow direct routes for such

services witlvn the vicinity of the facility. The Board finds that Staff's recommended
condition is reasonable and practical to address UNU's and Urbana's safety concerns;
however, the Board does not find that th.ere is evidence in the record to support Urbana's
requested condition requiring Champaign to construct helipads or UlO1LT's assertion that
safety concerns as to emergency medical helicopter services should result in denial of the
application. Further, the Board finds that there is not sufficient, credible evidence in the

record to demonstrate that the proposed project should be shut down during events at
Grimes Field, particularly given that the turbines at issue in the proposed project are
situated even further from the airport than turbines included in an already certificated
wind project that does not require such shut-down as a condition of the certificate. See

Buckeye Wind I, Opinion and Order (Mar. 22, 2012) at 33-34. Finally, as Champaign points

out, the Board does not have authority to order monetary compensation as requested by
Urbana. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-1908,1919,1939-1940.)

In consideration. of all of the evidence, including the findings of both the ODOT-OA
and the FAA, which determined that none of the proposed turbine sites would pose
hazards to aviation, the B®ard finds that any aviation safety concerns are adequately
addressed by Staff's recommended condition requiring Champaign to provide flight
service stations with NOTAM that include the latitude and longitude coordinates for all
structures exceeding 200 feet in height; that all turbines be marked and/or lit in
accordance with FAA marking a-nd lighting standards; that, during construction, all
turbines reaching 200 feet in height be temporarily marked and lit until permanent
lighting is installed; and that Champaign develop a medical needs service plan i:n
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vicinity of the facility.

Accordingly, the Board finds that the proposed facility complies with the
requirements specified in Section 4906.10(A)(5), Revised Code, provided the certificate
issued includes Staff's recommended Conditions (61), (62), (63), (64), (65), (66), and (67), as
modified by the Conciusion and Conditions section of this Opinion, Order, and Certificate.

(Staff Report at 44.)



12-160-EL-BGN -35-

F. Public In.terest, Conyenience, and Necessit^ - Sectian 4906.10(A)(6), Revised

Code

1. Alternative Energy Portfolio Standards

jn its application, Champaign asserts that Ohio's Alternative Energy Portfolio
Standards (AEPS) of Substitute Senate Bill 221, require that, by 2025, at least 25 percent of
all electricity sold in the state comes from altemative energy resources. Of that 25 percent,
at least half must be generated by renewable resources in state. Champaign indicates that
the electricity generated by the proposed facility would be available within, the PjM
regional transmission system, but that it is antici.pated that the power will be sold within
Ohio so that electricity companies may meet the AEPS. (Co. Ex. 1 at 19; Co. Ex. 5 at 3-4.)

The Staff Report acknowledges that AEPS require a portion of the electricity sold to
retail customers in Ohio to come from renewable energy resources. Additionally, the Staff
Report notes that renewable energy resources, as defined by statute, i:nclude wind
generating technologies. Consequently, the Staff Report provides that the proposed
facility would likely qualify as an in-state renewable energy resource under the AEPS and
could help affected entities comply with their statutory requirements under the AEPS.

(Staff Report at 47-48.)

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's electric
utilities to procure, at a znini:muxn; 50 percent of the renewable energy requirement from
resources located within the state of Ohio. Consequently, the Board is aware that an
electric utility may fulfill a. portion of its AEPS requirements by entering into an electric
utility supply contract with the owner of a wind facility, such as the proposed facility in
the application at issue. The Board believes that this potential benefit of the project adds
support to a finding that the proposed project is in the public interest, convenience, and
necessity as required by Section 4906.10(A)(6), Revised Code. (Co. Ex. 5 at 3-4; Staff Report

at 47-48.)

2. Setbacks

a. General - Setbacks

Champaign states that the proposed turbines are sited with setbacks from
residential structures and property lines consistent with Rule 4906-17-08(C)(1)(c)(i) and

(ii), O.A.C., v+rhich provides, in pertinent part:

(i) The distance from a wind turbine base to the property line of
the wind farm property shall be at least one and one-tenth
times the total height of the turbine structure as measured from
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its tower's base (excluding the subsurface foundation) to the tip
of its highest blade.

(ii) The wind turbine shall be at least seven hundred fifty feet in
horizontal distance from tlae tip of the turbine's nearest blade at
ninety degrees to the exterior of the nearest habitable
residential structure, if any, located on adjacent property at the

time of the certification application.

-36-

In the present case, the requirements of Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C.,

translate to a required setback of 541 feet from nonparticipating property lines, and 919
feet from residential structures. This calculation takes into consideration the worst-case
scenario, meaning the tallest turbine with the longest rotor blade proposed under the

application. (Co. Br. at 13; Co. Ex. 1 at 136.)

Champaign states that, as proposed, the distance from each turbine to the nearest

residential structure ranges from 934 to 2,642 feet, averaging 1,512. Consequently, no
turbines are currently sited withi.n the 919 foot setback requirement. (Co. Ex.1 at 136.)

fn its report, Staff asserts that proposed Turbine 129 will be located 613 feet from a
residential structure; however, Staff indicates that this residence has been abandoned, is
no longer habitable, and is scheduled to be demolished. Further, in its brief, Staff states
that it has heard of new construction that will. result in a property line being within the-
minimum recommended setback for proposed Turbine 79. Staff continues that it heard at
the local public hearing that a landowner decided not to become a participating
leaseholder, which tviIl result in a residence being within the recommended setback for
proposed Turbine 95. (Staff Report at 28; Staff Br. at 13-15; Tr. at 2031-2032.)

Additionally, un its report, Staff recommends a minimum setback distance from gas
pipelines of at least J..1 times the total height of the turbine structure. Staff further notes
that, in the course of its investigation, it fow-id that certain turbine models proposed had
safety standards pertaining to blade shear and ice throw risks that exceeded the statutory
minimum. More specifically, GE recommended a setback of 150 percent the sum of the
hub height and rotor diameter of the turbine from occupied structures and roads, or use of
an ice detector if a lesser setback is utilized. Consequently, although ice detectors will be
required on any turbine model selected, as discussed further below, Staff determined that
the minimum setback from any occupied structure or heavily travelled road should be 150
percent the sum of the hub height and rotor diameter of the selected turbine. This formula
requires a setback of approximately 991 feet for the GE turbine models proposed in the
application. (Staff Report at 30-32; Staff Br. at 13-15; Tr. at 2489, 2492, 2560.)
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In its brief, Champaign acknowledges Staff's concerns regardi-ng setbacks and

Turbines 79 and 95. Champaign proposes that the following condition be added to the
certificate in order to allow Applicant to complete leasing or perform micrositing and to
ensure that the turbines will only be constructed if the statutory mini.m.um setbacks are

met:

Champaign Wind shall not construct Turbines 79 and 95 as
proposed unless Staff confirms that the turbines satisfy the
minimum property line and residential setbacks. If Champaign
Wind elects to modify the location of proposed Turbines 79 or
95, Champaign Wind shall provide Staff a hard copy of the
geographically referenced electronic data, aIl changes in
relation to the proposed relocation of Turbine 79 or 95, and
[any] associated facilities. All changes will be subject to staff
review and approval prior to construction to ensure
compliance with the conditions set forth in this opinion, order,
and certificate.

(Co. Br. at 14; Tr. at 414-415, 2031-2032.)

Regarding setbacks an general, the Board finds that Champaign has accurately
calculated the setbacks required by Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C., using the

tallest possible turbine model proposed under the application: 541 feet from non-

participating property lines and 919 feet from residential structures. The Board also
acknowledges Staff's findings that proposed Turbines 79 and 95 do not meet Staff's
minimum recommended setbacks and Champaign's proposed condition to address Staff's
concerns. However, the Board does not find that it would be appropriate to adopt
Champaign's condition, as this would permit Champaign to modify the location of
proposed Turbines 79 and 95, and no alternate locations for these turbines were proposed
in the application. Consequently, the Board finds that Turbines 79 and 95 should not be
constru.cted, and has modified Staff's proposed condition accordingly. The Board finds
that, provided the certificate issued includes Staff's recommended Conditions (44) and

(68), as modified by the Conclusions and Conditions section of this Opinion, Order and,
Certificate, the proposed setbacks adhere to the requirements set forth in the statute and
support a finding that the proposed project is in the public interest, convenience, and

necessity. (Co. Ex. 1 at 136, Staff Report at 28; Tr. at 414-415, 2031-2032.)

b. Blade Shear and Fire

Champaign indicates in its application that blade shear, or blade throw, occurs
when a rotor blade drops or is thrown from the nacelle, and that, while such occurrences
are rare, they can be dangerous. Additionally, Charnpaign asserts that there are no
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reported instances of a member of the public having been injured as a result of a blade
faflure of a win.d turbine. Champaign goes on to explain that past occurrences of blade
shear have generally been the result of design defects during manufacturing, poor
maintenance, control system malfunction, or lightning strikes, and that the most conmmon
cause of blade failure is human error in interfacing with control systems. Cham.paign
indicates, however, that this risk has been reduced by manufacturer limits on human
adjustments that can be made in the field, technological improvements and mandatory
safety standards during turbine design, manufacturing, and installation, as well as
widespread introduction of wind turbine design certification and type approval, which
typically includes quality control audits. (Co. Ex. 1 at 82-84.)

In support of the application, Champaign contends that m.odern utility-scale
tjxrbines are certified according to international engineering standards that include ratings
for withstanding hurricane-strength winds. Additionally, Champaign asserts that the
engineering standards of the turbines proposed in the application are of the highest level
and meet all applicable federal, state, and/or local codes, and include state-of-the-art
braking systems, pitch controls, sensors, and speed controls. Champaign specifically notes
that the wind turbines proposed for the facility will be equipped with two fully
independent braking systems that allow the rotor to be brought to a halt under all
foreseeable conditions and that the turbines will automatically shut down at wind speeds
over the manufacturers' threshold. Further, Champaign contends that the turbines will
cease operation if sigrnificant vibrations or rotor blade stress is sensed by the monitoring
systems. Champaign concludes that all of these features reduce the risk of blade shear.
(Co. Ex.1. at 83.)

UNU contends that the Board should increase the setbacks proposed in order to
protect the public from potential blade shear, which UNU alleges is prevalent in the wind
industry, and fire, wluch UNU argues can be spread by flying debris from blade shear. In
support, LJNU cites the testirnony of. LJN[.J witness Palmer for the proposition that blades
and blade parts, if propelled through the air, pose a threat to the public because they could
strike and' seriously injure or kill a person on an adjoining property or road. t7NU also
contends that blade shear incidents occur regularly in the wind industry. In support,
UNU. cites two occasions where turbines at Perkins High School in Sandusky, Ohio,
experienced blade shear. Fu,rther, L7NT.7 argues that two blades on. a turbine certificated by
the Board in Timber Road II experienced blade shear due to a manufacturing defect and
operating error and scattered "large chunks of metal debris in many directions," IJNU
contends that evidence presented at the hearing establishes that, as a result of the blade
shear at the Timber Road II wind farm, one piece of a blade traveled 764 feet from the
tower base as set forth in an incident report submitted by EDP Renewables North
America, LLC, to the Board in that case. UNU further asserts, regarding the Timber Road
II incident, that the testimony of UNU witness Schafner establishes that a blade piece
traveled approximately 1,200 feet from the turbine tower and that several blade pieces



12-160-EL-BGN -39-

traveled approximately 1,500 feet from the tower. Finally, UNU contends that evidence
demonstrates that the wind in.dustry conceals incidents of blade failure at wind farms.
(UNI.T Br. at 40-43; UNU Reply Br. at 23-24; UNU Ex. 21 at 3-4; UNU Ex. 22 at 11-13, Ex. A-

7- A-9; Tr. at 1330-1332, 2509-2510.)

UNU argues that, due to the risk of blade shear discussed above, the Board should
require greater setbacks than are proposed in the application and should measure the
setbacks from the property lines of non.participating landowners, rather than from
residences. More specifically, UNU asserts that available data about blade shear supports
a setback of 1,640 feet between turbines and the property lines of nonparticipating
landowners. UNU supports this proposed setback by asserting that it represents the
maximum distance a piece of a turbine blade has been reported to be thrown, and because
the REpower safety manual for the MM92 turbine model instructs wind farm operators to
cordon off an area this distance around a turbine afflicted by overspeed or fire. UNU
points out that a safety manual from Gamesa recommends clearance of 1,312 feet around a
burning turbine, and a safety manual from Vestas recomznends clearance of 1,300 feet
from turbines unless necessary to approach. UNU notes that an electric utility in Ontario
advocates a setback distance of 1,640 feet between turbines and power lines. Further,
UNU argues that the risk of blade shear requires a minimum of 1,000 feet setback from all
public roads. UNU supports this setback from roads by ciiting the testimony of UNU
witness Palmer that persons in vehicles are at risk of serious injury or death from blade
shear distances of at least 1,000 feet from a turbine. Based on its proposed setbacks from
property lines of nonparticipating landowners and public roads, UNU specifies that 35 of
the proposed turbine locations are unacceptable because of their proximity to roadways
and/or buildings. UN'CJ complains that Staff failed to measure distances between the
proposed tuxbine sites and public roads, and contends that the Board should direct Staff to
measure these distances and to keep a detailed record. (UNU Br. at 48-50; LTNU Reply Br.
at 23-24; UNU Ex. 17, Ex. K; UNU Ex. 22 at 15, 23-25; UNU Ex. 29 at 76-77; Tr. at 908, 1433,

1472, 2526.)

Urbana contends, similar to LT.t`3U, that the statutory minimum setback from roads,
property lines, and structures is inadequate to protect the public from the risk of blade
shear. In support of this argument, Urbana cites the testimony of UNU witnesses Palmer
and 5chafner. The County/Townships make this argument as well, contending that the
clearance areas set forth in the Gamesa safety manual in the event of a turbine fire should
be used as the minimum setbacks for the project, rather than the statutory minimum
setback. (Urbana Br. at 21-22; County/Townships Br. at 15-16; Co. Ex. 1, Ex. R, at 42; Tr, at
908,1301-1303, 1419).

In its reply brief, Champaign contends that the record does not support UNU's
proposed setback of 1,640 feet from nonparticipating residences and 1,000 feet from all
public roads in order to protect against blade shear. Champaign points out that none of
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UNU's witnesses were able to point out an incident where a member of the general public
was injured as the result ot a thrown blade, and that UNU witness Palmer admitted that
one is more likely to be killed in an automobile accident or to strike arz aniz>- ►.al while

driving than to be struck by a piece of a turbine blade. Champaign also emphasizes that
Champaign witnesses Shears and Poore testified that they were unaware of any incident
by which a member of the general public was injured by blade shear. Additionally,
Champaign points out that Staff witness Conway testified that his research indicated that
blade sheax events were extremely rare and that his research did not reveal any instance of
injury to a member of the general public as a result of blade shear. (Co. Reply Br. at 23; Co.
Ex. 12 at 3; Co. Ex. 9 at 5; Staff Ex. 7 at 5-6; UN[J Ex. 22 at 15; Tr. at 1432, 2493, 2547.)

Champaign counters I.TNU's argument that the Timber Road II blade shear incident
involved metal pieces being thrown by pointing out that turbine blades are not made out
of metal, but fiberglass. Further, Champaign points out that, despite UNU's argument
that pieces from the Timber Road II blade shear incident landed in a residential yard
across a public road, Staff witness Conway testified that the smaller pieces were blown
around the site and TJNU witness Schafner acknowledged that smaller, lighter pieces of
fiberglass were likely blown further from their original landing site and that children in
the area were picking up the pieces. Champaign also points out that TJNU witness
Schafner did not view the site until days after the incident and could not state that the
blade pieces had not been moved from their original landing spots. Finally, Champaign
addresses TJN[.T's argument that blade failures have occurred at a high school in Sandusky,
Ohio, by pointing out that Staff witness Conway testified those blade failures did not
involve commercial grade wind turbines. (Co. Reply Br. at 24-25; Tr. at 1318-1320, 2509-
2510, 2567-2568.)

Champaign additionally cites the testimony of Champaign witness Poore in

support of the proposition that the low risk of blade shear can be even further reduced by
third-party oversight in the manufacturing process; quality assurance processes;
inspections based on the experience of the selected turbine model; use of proper
maintenance practices; limitations on remote fault resets; and training. Champaign points
out that Chainpaign witness Speerschneider testified that many of these practices will be
used in the proposed project. Further, Champaigiz refutes UNU's assertion that the
minimum setback from nonparticipating property lines should be 1,640 feet because a
REpower manual and Gamesa manual instruct operators to'cordon off such an area in the
event of a burning turbine. Champaign points out that both of these instances involve
dangerous events akin to measures that would be taken in the event of a gas leak near a
road. Champaign further addresses UNC7's argument that a Vestas manual instructs
employees to stay 1,300 feet from a turbine unless necessary to approach by pointing out
that this exhibit was obtained through the internet by UNU witness Johnson and that no
such reference can be found in the complete Vestas safety manual, which is included in
Exhibit R of the application. Further, Champaign points out that Staff witness Conway



12-160-EL-BGN -41-

contacted Vestas and was informed that Vestas does have a minimum setback
recorrrnmendation, which was exceeded by the setback proposed by Champaign in the
application. (Co. Reply Br. at 25-27; Co. Ex. 9 at 7-9; Tr. at 909-910, 2538.).

Staff also contends that IJNU's proposed setback of 1,640 feet is unsupported and

unnecessary. Staff points out that the applicable rule does not require that all danger or
risk be eliminated, but only that impacts be identified and reasonably minimized. Staff
explains that the distances discussed in Gamesa's turbine safety manual are not minimum
setbacks intended to be permanent restrictions; but are recommendations for temporary
clearance areas in the temporary event of a fire. Further, Staff indicates that Staff witness
Congvay contacted all of the potential turbine manufacturers and, with Staff's
recommended conditions, the project wil.l exceed all manufacturer setback
recommendations. Finally, Staff notes that, contrary to the assertions of UN[,7, Staff
measured distances from arterial roadways. Therefore, Staff concludes that the setbacks
proposed by Champaign, as modified by Staff's recommendations, are adequate to protect
public safety. (Staff Report at 28; Staff Br. at 13-17; Staff Reply Br. at 4-5, 7, 13-16; Tr. at

2498-2499, 2578,)

The Board acknowledges that, although rare, blade shear has occurred. However,
the Board declines to find that the record indicates a need for a 1,640 foot setback between
turbines and property lines of nonparticipatin.g landowners and a 1,000 foot setback from
all public roads in response to the assertions made regarding blade shear. Although UNU
argues that blade shear is prevalent in the wind industry, UNi:7 did not present any
evidence that a member of the general public has ever been injured. In fact, UNU witness
Palmer testified that an individual is more likely to be killed in an automobile accident or
strike an animal in the roadway than be struck by a turbine blade. Additionally, although
UNLJ cited two occasions of blade shear an. Sandusky, Ohio, the evidence demonstrates
that these incidents did not involve commercial grade wind turbines, such as the ones that
are being considered in this application. Further, although UNI:T claims that testimony
regarding the Timber Road II blade shear incident demonstrates that sheared blade pieces
have travelled a distarice of approximately 1,500 feet, the Board notes that UNU witness
Schaffier acknowledged that: he did not view the pieces until two to three days after the
incident; he did not actually measure distances until four to five days after the shear
occurred; the small pieces of fiberglass may have been blown further from their original
landing spots; he did not know whether the pieces had been moved; and children in the
area were picking up the blade pieces. Consequently, the Board does not find that the
distance measured by this witness is reliable for purposes of determining an appropriate
setback for blade shear purposes. The Board finds more credibility lies w-ith the official
report of the Timber Road II blade shear incident, which notes a travel distance of
approximately 233 meters, or 764 feet, from the tower base for the largest piece of debris.
The Board finds that this documented distance of a rare blade shear is consistent with
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Staff's recommended setback distances. (Staff Report at 31; ^Û^TU Ex. 22 at 15, Ex. A-7 - A-

9; Tr. at 1303, 1315-1316, 1318-1320, 1336, 1432, 2509-2510.)

The Board also finds that, although UNIJ, Urbana, and the CountylTownships
contend that turbine safety manuals recommend setbacks of approximately 1,300 feet,
these parties misunderstand those provisions. As explained by Staff, these turbine safety
manuals cited by UNU, Urbana, and the County/Townships refer to recommended
temporary clearance areas in the event of temporary safety situations such as fire or
overspeed, akin to temporary evacuations that might take place during a gas leak, and are
not recommended permanent setback distances. To the contrary, Staff witness Conway
testified that he contacted all of the potential turbine manufacturers and that, with Staff's
recommended conditions, the project will exceed all manufacturer setback
recommendations. Further, both Champaign's expert witness and one of Staff's expert
witnesses testified that blade shear events are extremely rare and that research by such
experts did not reveal any instances of injury to the general public as a result of blade
shear. We note that Staff witness Conway testified that a full blade failure at nominal
rotor speed and mechanical braking speed has a failure rate of 1 in. 2,400 turbines per year,
a full blade failure at mechanical braking two times the nominal rotor speed has a failure
rate of 1 in 20,000 turbines per year, and the failure rate of a tip or a piece of a blade is 1. in
4,000 turbines per year. Under the Board's calculation, the failure rate is as high as 0.0004
percent and as low as 0.00005 percent. (Co Ex. 9 at 5-9; Co. Ex. 12 at 3; Staff Ex. 7 at 3; Tr. at

909-910, 2493, 2498-2499, 2538, 2536-2538, 2567-2568, 2578.)

The Board also stresses that evidence demonstrates that the rare occurrence of blade
shear is even further reduced by certification of turbines according to international
engineering standaxds, two fully independent braking systems, pitch controls, sensors,
speed controls, monitoring systems that provide automatic shut down at wind speeds
over a threshold, significant vibrations, or rotor blade stress, third-party oversight in the
manufacturing process, quality assurance processes, inspections, proper maintenance
practices, limitations on remote fault resets, and training. Additionally, the Board finds
that the conditions proposed by Staff would further minimize the uncommon occurrences
of blade shear, including restriction of public access and vvarning signs. Therefore, the
Board finds that, provided the certificate issued includes Staff's recommended Condition
(26), the setbacks currently proposed in the application are sufficient to protect residents
from the risk of blade shear or turbine fire, and that the risk of blade shear or fire is not
such that it renders the proposed project contrary to the public interest. (Staff Report at 28,
31-32; Co. Ex. 1 at 82-83.)

c. Ice Throw

Ice throw, or shedding, refers to the accumulation of ice on rotor blades that
subsequently breaks free and falls to the ground. According to the application, under
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certain weather conditions, ice can build up on the rotor blades and/or sensors, slowing
rotational speed and potentiall:y causing an imbalance in the weights of individual blades.
Champaign contends that the effect of ice accumulation can be sensed by the turbine's
computer controls and typically results in the turbine being shut down until the ice melts.
Champaign notes that the tendency is for ice to d.rop off the rotors and land near the base
of the turbine. Champaign explains that, although uncommon, ice can potentially be
"thrown" when it begins to melt and stationary turbine blades begin to rotate agaiz^..
Cham.paign contends, however, that turbines do not usually restart until the ice has
largely melted and fallen straight down near the bases, and that no injuries have been
reported due to ice throw. (Co Ex. 1 at 81-82.)

In its brief, Champaign points out that Champaign witness Speersc.hneider testified
that there are hundreds of thousands of wind turbines operating throughout the world
and that events such as ice throw are rare. Further, Champaign witness Shears, with 18
years of experience in the wind industry, testified that he was unaware of any incident
where a member of the public was injured by ice throw. Champaign further asserts that
the conditions proposed by Staff to further ni.ini_rnize any impact of ice throw are all
agreeable to Champaign. (Co. Br. at 19-20; Co Reply Br. at 28; Co. Ex. 5 at 9-10; Co. Ex. 12

at 3.)

In the Staff Report, Staff recommends a number of safety measures in order to
minimize the impacts of ice throw, including restriction of public access with
appropriately placed warning signs, warning workers of potential hazards of ice, and ice
detection soffware and alarms that trigger an automatic shutdown. Additionally, as
previously discussed, Staff recommends a setback in excess of the statutory minimlam near
arterial roads and occupied structures to further mitigate the effects of ice throw. This
increased setback distance is 150 percent of the sum of the hub height and rotor diameter
of the selected turbine. Staff states that this requirement w-i.l.l make it necessary for
Champaign to relocate and/or resize proposed Turbines 87 and 91. Staff contends that a
lesser setback distance from non-arterial roads of 110 percent of the sum of the hub height
and rotor diameter is reasonable given the expected level of traffic, ci.ting the testimony of
Staff witness Conway. (Staff Br. at 30-32; Staff Report at 31-32; Tr. at 2492.)

In its brief, UNU contends that ice detection and sensor alarms are ineffective to
shut down turbines experiencing ice accumulation, ci.ting testimony of UNC7 witness
Palmer that, in Ontario, he observed that a turbine was still rotating even though ice on its
blades had been thrown. Additionally, IJNU contends that GE Energy's safety manual
warns that wind farm personnel should stay at least 1,148 feet away from a rotating
turbine with ice on its blades and the Vestas safety manual warns personnel to stay at least
1,312 feet away from a rotating turbine with ice on its blades. Consequently, LJNUUU argues
that the Board should adopt UNU witness Palmer's recommendation that a setback from
all public roads of 1,000 feet should be utilized to protect motorists from ice throw. UNU
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contends that, as a result, in addition to Turbines 87 and 91, identified by Staff as too close
to heavily-traveled public roads, there are nine other turbines that should. be moved due to
proximity to public roads. (CTNU Br. at 51-52; UNU Replv Br. at 27-29; UNLT Ex. 22 at 32-
33; Tr. at 1449.)

Urbana contends that the statutory min;mum setbacks to roads, property lines, and

stru .ctures are inadequate to protect the public from the risk of ice throw. More
specifically, Urbana argues that the state minimum setback of 541 feet from roads is
insufficient to protect the safety of motorists, citircg the testimony of UNU witnesses
Palmer and Schafner. Additionally, Urbana points out that Champaign witness Shears
testified that, in the event of fire, one turbine manufacturer manual recommends
evacuating a distance of 1,300 feetaround a turbine. (Urbana Br. at 21-22; Tr. at 908, 1301-

1303,1419.)

The County/Townships contend again, with regard to ice throw, that the setbacks
from turbines to nonparticipating landowners' property lines should be calculated in
accordance with the manufacturers' setback recommendations, citiitg the turbin:e safety
manual for the Gamesa turbine model indicating that, in the event of a fire, the area
around the turbine should be cordoned off at a radius of 1,300 feet. (County/Townships
Br. at 15-16; County/Townships Reply Br. at 8-10; Co. Ex. 1, Ex. R at 42.)

h.z its reply brief, Champaign disputes UI^TU's assertion that the turbines should be
set back at least 1,000 feet from all public roads and nonparticipating landowners'
property lines. Champaign claims that UNU's proposition was based solely upon the
testimony of UN[J witness Palmer and that he gave no legitimate justification for this
distance. Additionally, Champaign contends that, although UNU witness Palmer testified
that ice detection equipment on turbines does not work, he has never worked in the wind
industry or operated a wind turbine. Finally, Champaign contends that Staff's
recommended conditions regarding worker training, ice warning systems, and icing
setbacks will min.imize the already low risk to the general public of ice throw. (Co. Reply
Br. at 27-28; Co. Ex. 1 at 82; Tr. at 1443,1456,1465-1466,1468-1469,1472.)

The Board acknowledges that, although rare, ice throw can occur. However, as
with blade shear, the Board declin.es to find that the record indicates a need for a 1,640 foot
setback between turbines and property lines of nonparticipating Iandow-ners and a 1,000
foot setback from all public roads. Although UNtJ witness Palmer testified that ice
detection equipment on turbines does not work, the Board finds minimal credibility to this
particular statement in his testimony because he also testified that he has never worked in
the wind industry or operated a wind turbzz-teo Further, as the Board found regarding
blade shear and fire risks, the turbine safety manuals cited by UNU, Urbana, and the
County/Townshi.ps all refer to recommended clearance in the event of temporary safety
circumstances, not permanent setback recommen.dations. Again, the Board notes that Staff
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contacted all potential turbine manufacturers and found that, with Staff's recommended
conditions, the project exceeds all manufacturer setback recommendations. Further, the
Board finds that the conditions proposed by Staff would further minimize the uncommon
occurrence of ice throw, including restriction of public access and warning signs, warning
workers of potential hazards, ice detection software and alarms that trigger automatic
shutdown, and a setback distance of 150 percent of the sum of the hub height and rotor
diameter of the selected turbine from occupied structures and arterial roads. The Board
stresses that this setback distance is even more cautious than the recommendation by GE,

as GE recommends this setback distaii.ce, or the use of an ice detector when the setback

distance is not used. Additionally, Staff notes that Turbines 87 and 91, as proposed in the
application, will not comply with this increased setback distance from occupied structures
and arterial roads, and the Board finds that proposed Turbines 87 and 91 should not be
approved. Therefore, provided the certificate issued includes Staff's recommended
Conditions (41), (42), (43), and (44), as modified by the Conclusions and Conditions section
of this Opinion, Order, and Certificate, the Board finds that the setbacks proposed in the
application are sufficient to protect residents from risk of ice throw, and that the risk of ice
throw is not such that it renders the proposed project contrary to the public interest. (Staff
Report at 31-32; Co. Ex. 1 at 8I-82; Co. Ex. 5 at 9-10; Co. Ex. 12 at 3; Tr. at 1443, 1456, 1465-

1466, 1468-1469, 1472, 2492, 2498-2499, 2578.)

d. Aesthetics

In the application, Champaign asserts that each wind turbine consists of three major
components: the tower, the nacelle, and the rotor. The tower height, or hub height, will be
a maximum of 328 feet, and the nacelle height will be a maximum of 338 feet.
Consequently, the total turbine height will be amaximuni. 492 feet. The towers will be
painted white to make the structure visible to aircraft and to decrease visibility from
ground vantage points. (Co. Ex. l at 40-41.)

Staff reports that Applicant conducted a visual assessment of the area within five
miles of the proposed project to consider the cumulat-ive impacts of both the project

certificated in Buckeye Wind I and the proposed project, and finds that turbines would be
visible throughout most of the study area, but, in some areas, turbines would be partially
screened by buildings and vegetation (Staff Report at 22).

Staff further reports that visual impacts vary depending on the distance between
the viewer and turbines, the number of turbines visible, the amount of screening,
atmospheric conditions, and the presence of other elements such as utility poles and
communication towers. Further, Staff notes that visual impact varies for each viewer
depending on the viewer's value of the existing landscape, as well as his personal atti.tudes
toward -wind power. (Staff Report at 22.)
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Champaign analyzes project visibility under a "worst-case" scenario, without
considering the screening effect of existing vegetation and structures, and determ:ined that
the proposed project could potentially be visible in approximately 95.6 percent of the five-
mile radius study area. Continuing under the worst-case analysis, Champaign found that,
in most areas, the majority, 29 to 56, of the proposed turbines could be visible.
Additionally, under the worst-case analysis, Champaign found that, at nighttime, the
proposed project could potentially be visible in approximately 93.2 percent of the five-mile
radius study area. Finally, Champaign stresses tl-iat this nighttime analysis likely
overstates visibility because the analysis was based on the conservative assumption that
all turbines would be equipped with FAA warning lights, when actual lighting of turbines
typically results in warning lights being installed on about one-third to one-half of the
turbines in a typical project. (Co. Ex. 1, Ex. Q at 28-29.)

Champaign's analysis of project visibility factors in vegetation for a more accurate
reflection of predicted visibility. Considering vegetation, Champaign finds that some
portion of the proposed project would likely be visible by 84.4 percent of the area, and that
visibility would be eliminated in small areas throughout the area containing blocks of
forest vegetation. Champaign further emphasizes that areas of actual visibility are
anticipated to be more limited than indicated by the analysis due to the slender profile of
turbine blades, the effects of distance, and screening from hedgerows, street trees, and
structures, wluch were not considered in the analysis. (Co Ex. 1, Ex. Q at 29.)

Additionally, as part of the visual impact assessment, Champaign asserts that the
project will involve approximately 47 miles of collection systems to support the project's
energy generation, but that 41.6 miles will be underground, and only 5.4 miles overhead.
Champaign asserts that these lines will be a very minor visual component of the project as
these types of lines often run along rural roadways and will not appear out of place in the
setting. (Co Ex. 1, Ex. Q at 7-8.)

Champaign further explains that the substation will Ne located near the intersection
of Pisgah Road and Route 56 in the town of Union, which will be approximately 715 by
315 feet in size and will be enclosed by a chain link fence. Cham.paign further asserts that
the substation will generally only be visible from foreground locations where natural
screening is lacking. (Co Ex. 1, Ex. Q at 8.)

L7NU asserts that the proposed facility will destroy the community's landscape. In
support, UNU contends that UNU witness jolu-Lson will be able to see alI 56 of the turbines
proposed from her property, in addition to approximately 50 turbines approved in the
Buckeye Wind I project. UNU cites UNU witness Johnson's testimony that the pulsing red
aviation warning lights will obliterate the view of the night sky. Further, tTNU cites the
testimony of Champaign witness Mundt for the proposition that studies have shown the
appearance of a wind turbine can be perceived as intrusive and that the visual intrusion
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can inhibit restful recovery. (U-NTt3 Br. at 39-40; LTNT-J Reply Br. at 20; UNU Ex. 17 at 5, 11;
Tr. at 2958-2959.)

In its reply, Champaign asserts that UNU witness Johnson's testimony that she will
be able to see all of the approved turbines from her property is unfounded, as the visual
impact assessment, included as Exhibit Q of the application, demonstrates that a
significant number of the turbines will be at least partially screened by trees and
structures, and because a cellular tower with red warning lights already exists near her
property. Additionali.y, Champaign denies that Champaign witness Mundt testified that a
wind turbine's appearance can inhibit restful recovery, instead noting that the record
reflects an article was read into the record remarking that "°[i]nability to disregard visual
and audible intrusion possibly adds to the impression that the environment is unsuitable
for restoration." Finally, Champaign contends that T.TNTTJ has no basis for claim.ing that the
turbines wzll destroy the community landscape, asserting that Champaign County is a
working agricultural landscape that is compatible with the facillity. (Co. Reply Br. at 22-23;

Co. Ex. 1 at 42; Tr. at 972-973, 2957-2958.)

The Board recognizes that the proposed facility would alter the community
landscape. However, the evidertce in the record also demonstrates that: FAA warning
lights are typically installed on only one-third to one-half of turbines in a project; some
portion of the project would be visible in 84.4 percent of the area, but actual visibility will
be more limited due to slender blade profiles, distance, and screening from hedgerows,
street trees, and structures; and the collection system will be primarily buried, with only
5.4 miles of collection lines planned overhead. Considering all of these factors, the Board
finds that the aesthetic impact will not be so negative that it will make the facility contrary
to the public interest, convenience, or necessity. (Staff Report at 22; Co. Ex. 1 at 40-42, Ex.
Q at 7-8, 28-29; Tr. at 972-973, 2957-2958.)

e. Shadow Flicker

Shadow flicker refers to the moving shadows that occur when an operating wind
turbine rotor faTls between the sun and a receptor. Champaign submits, as part of its
application, a shadow flicker report conducted by its consultant, edr Companies. (Co. Ex.
1,Ex.Pat1.)

Champaign notes that, the introduction to the shadow flicker report states that
shadow flicker does not occur when fog or clouds obscure the sun, or when the turbines
are not operating. Additionally, Champaign asserts that, at distances of 1,030 meters or
greater, shadow flicker is essentially undetectable. Ch.ampaign explains that its shadow
flicker report utilized WindPRO, a coinputer modeling software package developed for
design and evaluation of wind projects, to ulput turbine coordinates, shadow
receptor/structure coordinates, topographic mapping, turbine specifications, joint wind
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speed and direction frequency distribution, and monthly sunshine probabilities. The
model then calculated the hours of shadow flicker for the turbine sites. Further,
Champaign. indicates that the study utilized the GE103 turbine model, because, among the
turbines under consideration, this model represents the worst-case scenario as to shadow

flicker. (Co Ex. 1 at 85, Ex. P at 1-2.)

Champaign indicates that there are currently no national., state, county, or local
standards for acceptable frequency or duration of shadow flicker, but that it utilized 30
hours per year as a shadow flicker threshold. Based on the results of the initial shadow
flicker analysis, Champaign.'s consultant determined that, of the 880 structures within
1,100 meters of a proposed turbine, 50 were expected to experience greater than 30 hours
of shadow flicker per year. Of those 50 structures, there were 11 nonparticipating
residential structures, 7 of which were classified as "pending" at the time of the
application, indicating that the respective landowner is anticipated to become a
participant. Consistent with its objective of projecting the worst-case scenario, however,
Champazgn's analysis considered the pending structures, as their participation or

nonparticipation was uncertain. (Co Ex. 1 at 85, Ex. P at 5.)

Champaign indicates that, regarding the 11 residential structures at issue, flicker
was projected under the initial analysis; a worst-case scenario analysis, to range from 31 to
57 hours per year. However, Champaign notes that the initial analysis did not consider
the actual location or orientation of windows, or screening effects due to vegetation
and/or buildings. When the screening effects of obstacles were considered in the obstacle
analysis, 8 nonparticipating residential structures were expected to receive greater than 30
hour per year of shadow flicker, ranging from 31 to 57 hours per year. Champaign
contends that tlus projection represents the worst-case scenario as far as turbine models
and: that the analysis will be reconducted if a turbine other than the GE103 turbine model
is chosen. Charnpaign also indicates that, based upon the cumulative impact of shadow
flicker of the Buckeye Wind I and Buckeye Wind li projects, less than a dozen
nonparticipating receptors would be exposed to greater than 30 hours of shadow flicker
per year. Further, ChampaYgn states that, if necessary, shadow flicker zninimization
measures, including screening by vegetative planting or window treatments, andJor
curtailment of operation during select times, will be utilized so that no nonparticipating
receptors are exposed to more than 30 hours per year of shadow flicker. (Co. Ex. 1 at 87,

-Ex. P at 6.)

In its report, Staff confirms that Ohio law does not provide standards for frequency
or duration of shadow flicker from wind turbine projects. Staff notes, however, that
international studies and guidelines from Germany and. Australia have suggested 30 hours
of shadow flicker per year as the threshold of significant impact, or at the point at which
shadow flicker is commonly perceived as an annoyance. Further, Staff notes that the
30-hour per year standard is used in at least four other states, including Michigan,
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New York, Minnesota, and New Hampshire. Staff also points out that this is the threshold
that has been applied in recent wind farm certificates in Ohio. Accordingly, Staff agrees
with Champaign's use of a threshold of 30 hours of shadow flicker per year in its analysis.

(Staff Report at 33.)

Staff acknowledges that shadow flicker at certain frequencies may potentially affect
persons with epilepsy. However, Staff notes that flashing lights most likely to trigger
seizures are between the frequency of 5 to 30 blade flashes per second, or hertz (Hz). In
the proposed project, Staff contends, the maximum w°ind turbine rotor speed would
equate to a frequency of approximately 0.9 Hz and, therefore, it would not 'trigger
seizures. (Staff Report at 34.)

Additionally, Staff recognizes that Champaign's initial shadow flicker analysis
indicated that fewer than one dozen nonparticipating residences were expected to
experience more than 30 hours of shadow flicker per year. Further, Staff recognizes that,

considering the cumulative impact of shadow flicker from the Buckeye Wind I and
Buckeye Wind II:, less than one dozen nonparticipating residences would be exposed to
greater than 30 hours of shadow flicker per year by facility. Staff also finds that
Champaign's assertion that it will use shadow flicker minimization measures to ensure
nonparticipating residences are not exposed to more than 30 hours per year of shadow

flicker should be achievable. (Staff Report at 34.)

Staff recomrnends that the certificate be conditioned upon the requirement that
Champaign operate the facility so that no more than 30 hours of shadow flicker per year
are actually experienced at any nonparticipating sensitive receptor, including the
cunlulative shadow flicker associated with both the Buckeye Wind I and Buckeye Wind 3I
projects. Further, Staff recommends that Champaign implement a complaint resolution
process through which complaints related to shadow flicker from the facility can be
resolved. (Staff Report at 34.)

LTN-U contends that neither Champaign nor Staff presented a qualified expert
witness that could testify regarding the facility's shadow flicker impacts. More
specifically, UNU argues that Champaign witnesses Speerschneider and Poore and Staff
witness Strom had no expertise in shadow flicker modeling. Additionally, LJNU argues
that the shadow flicker modeling used by Champaign is fizndamentally flawed because it
does not consider the actual size of the residences receptive to the shadow flicker. Further,
UIeTU argues that the proposed turbines will cast excessive shadow flicker on neighboring
land and residences and that the modeling used should have taken iizto consideration
entire nonparticipating properties, not just residential structures. IJNU also argues that
Champaign's proposed m.izuznization measures would force nonparticipating landowners
to accept changes to their property including window treatments or shrubbery. Finally,
UNU contends that the condition proposed by Staff is unenforceable because a member of
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the public could not be expected to determine whether the shadow flicker at a residence
was in compliance with the threshold, and that the condition is inappropriate because it
calls for additional modeling after the certificate is issued. (I.JNU Br. at 52-53, 57-60; UNU
Reply Br. at 29-30; Co. Ex. 1, Ex. P at 4; Co. Ex. 9 at 9-10; Tr. at 263, 540, 559, 2800.)

In its reply brief, Champaign responds that both Champaign witnesses
Speerschneider and Poore were qualified to discuss the facility's shadow flicker impact.
Champaign points out that witness Speerschneider holds a bachelor of science (B.S.) in
physics, a bachelor of arts in environmental studies, a master of science (M.S.) in
technology and policy, and an M.S. in materials science and engineering. Further,
Champaign indicates that witness Speerschneider has worked for Everpower since 2004,
with involvement in all facets of developed projects and operations. Next, Champaign
contends that witness Poore holds a B.S. in mechanical engineering and has been
employed in the wind industry for over 30 years. Further, Champaign contends that
witness Poore has extensive experience working around wind energy project sites and
turbines, and that an employee under his direction analyzed the shadow flicker studies.

(Co. Reply Br. at 29-30; Co. Ex. 5 at 2; C. Ex. 9 at 1.)

In its reply brief, Staff also responds to I1NU's argument, noting that it has been the
Board's longstanding practice to allow an applicant to sponsor exhibits to the application
without the need for witnesses with specific knowledge thereof:

The Board notes that it is a long-standing practice in Board
proceedings for an applicant to sponsor exhibits to an
application through the testimony of a witness that is an officer
or experienced employee of the applicant. The Board has
admitted the testimony of a witness, and the related exhibits,
where the witness demonstrates that the exhibits or studies
were performed at the applicant's request, under the witness'
direct or indirect supervision, and that the officer is sufficiently
knowledgeable about the information in the exhibit or study to
offer testimony. We have found this process to be an efficient
method by which to introduce large amounts of data necessary
to process certificate applications. Further, the Board notes
that, pursuant to Section 4906.07, Revised Code, the Board is
required to direct an investigation of the application and file a
written report of the investigation.

Buckeye Wind 1, Opinion and Order (Mar. 22, 2010) at 12. Additionally, Staff points out that

the shadow flicker report in the application was performed at Champaign's request, under

its witllesses' direct or indirect supervision. (Staff Reply Br. at 16-18.)
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Next, Champaign responds to UNU's contention that the shadow flicker study was
ftandamentally flawed because tl.ze actual size of residences was not considered in the
analysis. Champaign points out that the model used very conservative assumptions,
including turbines operating during all daylight hours and a receptor that was exposed to
light on all sides. Furthermore, the field analysis of obstacles that was conducted for the
11 receptors initially modeled to receive over 30 hours of shadow flicker per year. As a
result of the effect of screening, three receptors were below the 30-hour threshold.
Champaign contends that, contrary to UNU's claim, the use of a field analysis was
appropriate to estimate the effect of screening on the 11 residences. Champaign also
argues that the record does not support UNU's assertion that the 30-hour threshold should
apply to an enti-re nonparticipating property, rather than just residences. Champaign
contends that Champaign witness Speerschneider testified that the 30-hour threshold has
resulted in few complaints at wind projects, causing the logical conclusion that shadow
flicker on other parts of a nonparticipating property will not be an issue. (Co. Reply Br. at

30-3:1; Co. Ex. 1 at 86-87, Ex. P at 2,4; Tr. at 265.)

Further, Champaign contends that Staff's recornunended condition regarding
shadow flicker does not defer important siting issues, but enables Staff to enforce the
appropriate threshold of 30 hours of shadow flicker per year for nonparticipating
residential structures. Finally, Champaign contends that this condition is enforceable
because shadow flicker can be predicted to the minute based on the location of the
receptor, turbine, and sun. Further, although UNU contends that Champaign's proposed
minimization measures would force landowners to accept changes to their property,
Champaign points out that the condition does not require residents to undertake
unwanted mitigation steps. (Co. Reply Br. at 29-31.)

The Board finds that, in light of their experience and educational backgrounds,
Champaign witnesses Speerschneider and Poore were qualified to offer testimony
regarding the shadow flicker report in the application and that Staff witness Strom was
also qualified to discuss this portion of the Staff Report. The Board also notes that no
expert testimony on shadow flicker was presented by any other party. Further, the Board
finds that the evidence in the record demonstrated that Champaign's shadow flicker
analysis utilized software commonly used and reLied upon in the industry in order to
model projected shadow flicker and that only eight nonparticipating or pending
residences were projected to receive over the 30-hour threshold, even under conservative
assumptions that the turbines will operate during all daylight hours and that the receptor
will be exposed to light on all sides. Further, although UNU again argues that the Board is
deferring important issues such as shadow flicker, the Board stresses that the shadow
flicker analysis considered the turbine model under consideration that represents the
worst-case scenario as to shadow flicker. Thus, even if Champaign selects one of the other
turbines under consideration, the shadow flicker will not exceed the amount projecEed
under the shadow flicker report. Further, Condition (47) does not defer issues to Staff, but
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reflects the Board's determination of the appropriate amount of shadow flicker and gives
Staff the ability to enforce that deterrnination against Champaign after the facility is
constructed. (Staff Report at 33-34; Co. Ex. 2 at 85-87, Ex. P at 1-6; Co. Ex. 5 at 2; Co. Ex. 9

at 1; Tr. at 265.)

Finally, although UNU argues that Champaign's proposed minimization measures
will require nonparticipating homeowners to take unwanted action, this is not the case.
Staff's recornmended condition requires that Champaign operate the facility so that no
more than 30 hours of shadow flicker per year are experienced at any nonparticipating
sensitive receptor, and that a complaint resolution process be implemented through which
complaints related to shadow flicker can be resolved. Champaign has merely noted that
minimization measures can include screening by vegetative planting, window treatments,
as well as curtailment of operation during select times. Consequently, Champaign has not
asserted that it intends to force changes to the property of unwilling participants, but has
listed multiple methods to nzinimi.ze shadow flicker at the eight receptors in question,
which includes curtailment of operation during select times. The Board finds that, in light
of the interrnittent nature of shadow flicker and the available mitigation methods, and
provided the certificate issued includes Staff's recommended. Condition (47), as modified
by the Conclusions and Conditions section of this Opinion, Order, and Certificate, shadow
flicker concerns are not so excessive as to render the project contrary to the public interest

as required pursuant to Section 4906.10(A)(6), Revised Code. (Staff Report at 33-34; Co.

Ex. 1 at 85-87, Ex. P at 1-6.)

f. Property Values

In support of its application, Chain;paign submits the testimony of witness
Mark Thayer. Champaign witness Thayer testifies that, in his opiru.on, the proposed
fac.i.lity would have no impact ort local property values, based upon a study he coauthored
conducted by the Lawrence Berkley National Laboratory (LBNL Study) that analyzed
7,459 single family residences before, during, and after wind farm development in the
United States (U.S:). Champaign asserts that the LBNL Study considered these sales by
using multi-variable regression techniques, adjusted for the differences in each sale for
square footage, sceruc views, current market conditions, and various other pricing
components in order that the only variable left was distance to a wind turbine. Further,
Champaign asserts that the LBNL Study underwent statistical studies to verify the results
in addition to being subject to peer review. Additionally, Champaign witness Thayer
utilizes four other empirical studies conducted since December 2009, known as the
Hinman Study, Carter Study, Clarkson Study, and Lempster Study, that also came to the
conclusion that, post operation/construction, there was no identifiable effect of wind
farms on nearby residential property values. Champaign witness Thayer further explains
that there may be negative property value effects in the post-announcement,
preconstruction phase due to anticipation stigma. However, he adds that the anticipation
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stigma may be a result of the publicity by opponents to the wind project, but that, once
construction is complete, prices will return to their former levels. (Co. Br. at 39-40; Co.
Reply Br. at 32-34; Co. Ex. 8 at 2-6, 19.)

UNTl.3 argues that, contrary to Cham.paign's assertions, the project wi.ll substantially
reduce the value of neighboring land and residences. In support, UNTt.J cites the testimony
of UNTJ witness Michael McCann, a professional appraiser, who opined that the proposed
project will reduce the market value of properties in the in.-imed'zate project area by 25 to 40
percent. tJNU witness McCann's opinion was based upon his knowledge of actual repeat
and paired sales of residential properties near wind farms, as well as a study known as the
Lansink Appraisal Study. UNU also criticizes Champaign witness Thayer's testimony,
arguing that his testimony focused on elaborate statistical regression studies that are not
reliable fcor determining property value related to wind power projects. Further, UNU
criticizes Champaign witness Thayer's use of the LBNL Study, arguing that the property
value impacts associated with turbines were diluted because the data set included 7,459
separate property transactions near 24 wind farms in nine states. Additionally, UNU
argues that the LBNZ Study excluded data on sales that were clearly affected by the
presence of turbines. tJNU concludes that, due to property value concerns, the Board
should require a condition requiring Champaign to offer nonparticipating landowners
price protection with a property value protection agreement. (UNLT Br. at 62-64; UNU

Reply Br. at 34-35; T7N-C7 Ex. 18 at 9, 11-12, 23; Tr. at 1083,1085,1:087-88.)

Champaign replies that the Board should not rely on UNU witness McCann's own
study because: it was not controlled for the many variables that can affect prices; it utilized
a very small sample size that has not been tested for statistical significance; and UNU
witness McCann lacks the formal education and field experience to be qualified to conduct
true statistical studies. Champaign points out that IJNTJ witness McCann testified that he
had no training in statistics, lacked a college degree, and did not have a basic
understanding of regression analysis. Further, Champaign argues that, while UNLl
witness McCann's study is based on a hand-selected, small sampling of sales data, the
LBNL Study relied upon by Champaign witness Thayer is a peer-reviewed,
comprehensive statistical study that is more reliable because it considered 7,459 home
sales before, during, and after wind farm development. Additionally, Champaign points
out that, although UNU witness McCann criticized the LBNL Study for excluding certain
data points, he testified that he did not know why these sales were excluded from the
study or whether the data points were outliers. Further, Champaign argues that UNU's
criticisrn.s ignore the four other studies discussed by witness Thayer. (Co. Brief at 40-41;
Co. Reply Br. at 32-34; Co. Ex. 8 at 2-6,19; Tr. at 1053-1054,1057-1060,1062.)

The Board is mindful that five studies were presented by Applicant demonstrating
that simiiar wi.nd projects in other locatiorts have not affected property values in those
areas and that two studies were presented by LTNU demonstrating that wind projects in
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other locations have reduced the market value of properties in the immediate project area.
However, the Board finds that the lack of a control group in tJNU witness McCann's
study, small sample size, and lack of testimony on statistical significance lessen the
credibility of this study. In particular, the Board notes that the LBNL Study presented by
Champaign was a peer-reviewed, comprehensive statistical study that considered a much

larger number of property transactions near 24 wind farms, with a control group.
Cora-sequently, in light of the studies in the record, the Board finds more reliable the
studies eviu-icing that similar projects in other locations have not affected property values
in those areas, and that concerns with property values do not render the project confirary
to the public interest, convenience, and necessity. Additionally, in light of the Board's
conclusion, the Board finds it is unnecessary to require Applicant to enter into a property
value protection agreement as a condition of the certificate. (Co. Ex. 8 at 2-6, 19; Tr. at

1053-1054,1057-1060, 1062.)

g. Operational Noise

In its application, Champaign explains that the operational noise associated with
the facility will have a minimal impact on surrounding landowners. Champaign points
out that it sited turbine locations in order to keep the modeled sound level at
nonparticipating residences below the average sound level (Leq) for the site, plus
5 decibels (dBA), consistent, noting this methodology is consistent with the Board's
acceptable noise conditions in recently approved facility certificates. In support of its
assertion that the operational noise of the facility will provide minimal impacts,
Champaign relies on the modeling performed by Champaign uritness Hessler, a noise
consultant. (Co. Ex. 1 at 73-74.)

Champaign witness Hessler reasons that sound levels associated with turbine
rotors correlate with meteorological tower data on wind speeds, indicating that wind
speed accounts for the largest differential between turbine noise- and background noise
levels. According to Champaign witness Hessler, the wind speed differential, known as
the critical wind speed, results in a wind speed of 6 meters per second. In establishing a
nighttime design goal, Champaign witness Hessler utilized the critical wind speed to
determine an average nighttime Leq of 39 dBA. Therefore, Champaign's nighttime noise
design goal for the project, based on the average Leq of 39 dBA sound level, plus 5 dBA, is
44 dBA. (Co. Ex.1 at 76; Co. Ex. 11 at 7; Co. Ex. 11 at 5.)

Champaign witness Hessler explains that his model focuses on the worst-case
scenario, meaning he assumes Champaign will select the noisiest turbine model (Nordex)
of the five being considered. The noise model indicates that, in order to achieve the 44
dBA design goal under the worst-case scenario, 16 of the turbines would need to be
operated in low-noise mode to ensure sound levels below the 44 dBA. Champaign's
application iildicates that, while some property boundaries may experience dBA levels as
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high as 52 dBA, all nonparticipating residences wi].l experience sound levels below 43
dBA, remaining outside the 44 dBA design goal. In addition, the application provides that
the majority of nonparticipating residences would experience levels lower than 40 dBA,

based on the worst-case scenario. (Co. Ex. 1 at 76; Co. Ex. 11 at 7.)

In support of Champaign's dBA design goal, Champaign tvitness Hessler explains
that complaints are rare when sound levels remain below 45 dBA, pointing out tl-tat the
rate of complaints for project sound levels between 40 and 45 dBA is only about 2 percent
of the population within 2,000 feet of a turbine. In addition, Champaign notes that the
World Health Organization (WHO) found that an outside noise level of 40 dBA. is
equivalent to the lowest observed adverse effect level for night noise, and that the W-HO
has a recommended interim target level of 55 dBA for outside night noise. (Co. Ex. 11 at

7.)

Regarding LFN from turbines, Champaign indicates that modern wind turbines do

not generate significant LFN or infrasonic noise. Wlv.le Champaign witness Hessler
acknowledges that he is currently studying LFN and infrasound noise in a pending
Wisconsin proceeding; Champaign witness Mundt points out that there is no evidence to
support the claim that noise from wind turbines, including in.frasound noise, causes

adverse health effects. (Co. Ex. I at 77; Co. Ex. 29 at 28.)

UNU opines that Champaign's proposed design goal of 44 dBA will cause
widespread discomfort, annoyance, sleep deprivation, and health disorders. In support of
its assertion, UNU relies on the testimony of Richard James, an acoustical engineer,
indicating that Champaign's proposed noise limit is excessive, and Champaign's
methodology in calculating its proposed noise limit is questionable and contrary to
traditional acoustical engineering methodologies. Specifically, UNU witness James
explains that the ambient background sound level must be measured to accurately reflect
existing noise levels and should utilize the L90 metric as opposed to the Leq metric. L7NU
explains that the L90 metric is preferable because it measures the quietest 10 percent of a
time interval, filtering out short-term noise spikes. (UNU Br. at 21-29, Tr. at 786-788.)

LTNU explains that Champaign witness Hessler's background sound readings were
inconsistent and varied substantially between the reading stations. t7NU points out that
the daytime sound range varies as much as 11 dBA and the nighttime ranges were up to 10
dBA apart. In addition, LTNLJ alleges that all ten noise stations were exposed to significant
noise sources, including harvesting machinery and roads, elevating the sound levels at the
sites. UNU also questions why Champaign witness Hessler disregarded the results from
one of the testing stations, noting that the average dBAs are essentially the same as the
averages from other monitoring stations. While Champaign witness Hessler
acknowledged some of the wind noise in the background noise measurements result from
the sound of wind blowing through trees, UNU explains that the inclusion of leaf rustle in
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background noise measurements violates typical acoustic practices. (UNt7 Br. at 21-24;

UNU Ex. 19 at 17.)

In addition, UNCT states that Chm-npaign. witness Hessler's L90 background sound
level of 33 dBA is significantly higher than his 29 dBA critical wind speed calculation from

Buckeye I, and noticeably higher than UNU witness Jannes' measurement of 27 dBA. UNU

witness James explains that conditions in the project az'ea remain the same from the
previous background measurements, therefore, Champaign witness Hessler's previotis

study results should still be valid. (UNU Br. at 24-25; UNU Ex. 19 at 13.)

LTNU also argues that the L90 metric is superior to the Leq methodology that
Champaign witness Hessler utilized in his study. UNU witness James explains that the
acoustical engineering profession prefers the L90 statistical sound level, which measures
the quietest 10 percent interval and identifies the sound level available to mask turbine
noise. In addition, UNL7 wwitness James explains that the L90 measure removes sporadic
noise spikes that could taint the Leq noise study, which instead focuses on the average
sound level during a specific measurement period. UNU notes that Champaign witness
Hessler's consulting firm and his testim:ony in other proceedings supports the preference

for the use of the L90 metric. (UNU Bre at 26-28.)

UNU witness James elaborates that Champaign's proposed noise limits are flawed
as they focus only on measurements representing windy conditions, as stable atmospheric
conditions might result in light winds at ground level but sufficient wind conditions at the
level of the turbine blades to power the wind turbine. When stable atmospheric conditions
occur, UNU explains that there is no ground level wind noise to mask the noise emitted
from the wind turbines, In addition, UNU questions whether the proposed project would
not exceed the design goal of 44 dBA and points out that Champaign witness Hessler
relied on computer modeling software that was not designed for wind turbines. LJNT.T
proposes that the sound levels estimated by Champaign be increased by 5 dBA to more
accurately reflect actual noise levels, as supported by UNU witness James's testimony.
(UNU Br. at 31-32, 34; UNU Ex. 19 at 15-18; Tr. at 786-787.)

UTNU proposes that a design goal of 35 dBA is more appropriate for the proposed
project. In support of its proposition, UNU witness James testifies that 10 percent of the
population experience annoyance with turbine noise levels of 30 to 35 dBA. and this
increases to 20 percent when exposed to turbine noise of 37.5 to 40 dBA. In addition, he
states that up to 36 percent of the population experiences arin.oyance at sound levels above
40 dBA. In further support of UNU's proposed 35 dBA design Iirnit, UNU witness James
points out that WHO recommends noise levels of 40 dBA or below, and the United States
EPA suggests a standard of 30 dBA at night for rural regions. Further, UNTT opines that
Champaign's model does not accurately represent a worst-case noise mode, as the Gamesa
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G97 model has no low noise operating mode, and produces much louder noise than the
Nordex turbin.e, model. (UNU Ex. 19 at 14, Tr. 2793-2794, 2946.)

In addition to its contentions with Cham:paign's noise models conducted by
Champaign witness Hessler, UNU argues that Champaign failed to model or evaluate
LFN that is antici.pated from the proposed project and, thus, failed to comply with Rule
4906-17-08(A)(2)(b), O.A.C. UNU explains that the noise wind turbines produce is
primarily LFN, which travels further and with less attenuation over distance that higher
frequency noise. Not only is LFN quantification feasible, LTNU explains, but UNU witness
James and other acousticians have measured LFN both inside and outside of homes near
wind turbines and recorded substantially high levels of LI N. UNLT adds that turbine
manufacturers have LFN test data that can easily be modeled in order to comply with Rule

4906-17-08(A)(2)(b), O.A.C. (UNU Br. at 35-38.)

UNU contends that, in addition to annoyance, turbine noise can lead to health
disorders for neighbors living near the proposed project area. In support of its assertion,
I.7NU relies on the testimony of audiologist Jerry Punch. LNTJ w-itness Punch explains
that adverse health effects from noise begin between 30 and 40 dBA and worsen at 40 dBA,
as observed by WHO, with children and the elderly being particularly vulnerable.
According to UNU witness Punch, audible sounds from wind turbines can not only cause
annoyance but may also create stress, loss of concentration, loss of sleep, and may lead to
serious health consequences. (UNU Br. at 7-10; UNU Ex. 23 at 11-23.)

While UNU believes that the V1rHO's recommendation is important, UN[J opines
that it would not provide sufficient protection for neighbors near wind turbines, because
turbine noise is more intrusive, as evidenced by Dr. Punch's interview and visit with
families living near wind turbines. UNU witness Punch explains that one family suffered
from pressure, pulsations, and tinni.tus when nearby wind turbines were operating. (UIVU
Ex. 23 at 20.)

UNU contends that nonparticipating neighbors near the project footprint could be
adequately protected from negative health consequences associated with turbine noise by
preventing any wind turbines from being located within 0.87 miles (4,594 feet) of
nonparticipating property owners. In support of its proposed 4,594 foot setback, UIUU
witness Punch relies on two wind project studies that found residents located within 0.87
rniles of a wind turbine suffered more health consequences than those living at distances
greater than two miles away. I7NU witness Punch adds that the health scores directly
correlate with noise exposure levels. (LJNI.T Br. at 15-18; UNU Ex. 23 at 14-16.)

UNU also expresses concern that the proposed noise standards pertain to
residences of nonparticipating landowners, as opposed to nonparticipatu-Lg landowners'
property lines. UNU reasons that the wind project should comply with appropriate noise
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standards at the property lines, not just the residences. TJNU notes that even Champaign
witness Hessler co.ncedes that Champaign's consideration of only residences in evaluating
noise levels could discourage property owners from utilizing their entire property. (ITNU

Br. at 38-39; Tr. at 744-745.)

Champaign asserts that there is no epidemiological evidence that confirms that
residential proximity near wind turbines can cause disease or serious harm to human
health. In support of its argument that turbine noise will not cause health disorders,
Charnpaign relies on the testimony of witness Kenneth Mundt, an epidemiologist.
Champaign witness Mundt explains that,. while some people may find turbine noise
distracting or annoying, there is no scientific or epidemiological , evidence to support
UNLT's claims that turbine noise harms human health. Cham.paign-witness Mundt adds
that it is inappropriate to conclude there are any causal health effects until there is
affirmative and qualitative scientific evidence to support the premise. (Co. Ex. 29 at 17, 33-

38.)

Champaign argues that, not only axe there no causal relationships between turbine
noise and health disorders, but the evidence presented by UNU witness Punch is not
credible and should be disregarded by the Board. Champaign witness Mundt explains
that UNU witness Punch relied on deposition transcripts from court proceedings to
develop his treatise and failed to offer any citations or conduct an appropriate peer review
in support of his opinions. Champaign adds that self-reported symptoms are not
sufficient to support any causal connection and are unlikely to be objectively peer
reviewed by medical professionals. In addition, Champaign points out that, while L7NU:
witness Punch may be an expert in audiology, he is not a medical doctor and does not
understand how infrasound can result in adverse health effects. (Co. Reply Br. at 3-4.)

Champaign urges the Board to disregard UNU's suggestion of a proposed setback
of 0.87 miles, as it is unwarranted due to the lack of credible evidence supporting a causal
relationship between turbine noise and health problems.. Specifically, Chan-tpaign points
out that UNU's reliance on a study conducted by Dr. Michael Nissenbaum falls short of
epidemiological standards, as it relied on self-reported measures and utilized subjectively
titled surveys to gather information. (Co. Ex. 29 at 30.)

Chaznpaign notes that Champaign witness Hessler utilized the L90 metric in taking
background measurements. Champaign explains that, while Champaign witness Hessler
used Leq measurements as well, UNU's arguments are misguided because the relevant
consideration is that the turbines are modeled for the project and the nighttime noise will
not exceed 44 dBA. In addition, Champaign argues that LJNU's proposed sound limitation
of 35 dBA is unwarranted and unnecessary. Champaign points out that, while WHO's
noise guidelines are merely recommendations, they are at odds with UNU's
recommendation. Further, Champaign provides that Champaign witness Hessler did
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address UNU`s concerns about stable atmospheric conditions in the adjudicatory hearing,
noting that, while these conditions frequently occur, there are very few complaints, as long
as the long-term noise level remains below 45 dBA. (Co. Reply Br. at 12-14.)

Champaign responds to L7NU`s allegations of background noise interference by
pointing out that Champaign witness Hessler spoke with the majority of property owners
about their property activities and that there were no known harvesting activities
occuxri.ng during the study. Champaign adds that UNU's allegatiozis of interference by
wind ilogse through leaves and grass is unfounded, as Champaign xvritness Hessler
indicated that there was a correlation between wind speed and the L90 background levels,
which increased as the wind speed increased. Champaign witness Hessler explains that,
while there were some sound increases as a result of wind blowing through trees, it was
inevitable, considering measurements were taken over a period of 18 days. Champa:ign
points to UNl..3 witness James' study in which he took background measurements in areas
with trees and hedges. Finally, Champaign notes that property line noise limits are
unnecessary, as the point of a noise regulation is to control the noise where people spend
the majority of their time, particularly at night. (Co. Reply Br. at 10-12; Co. Ex. 1, Ex. 0 at

26; Tr. at 774-775,1168-1169.)

Furthermore, Champaign believes its application adequately addresses LFN and is
compliant with Rule 4906-17-08(A)(2)(b), O.A.C. Champaign points out that several
sections in its application contain discussions of modeling on lower ends of the frequency
spectrum, as well as information on low frequency levels from wind turbines, including a
graph of field measurements indicating no significant LFN levels as a result of turbine
operation. Champaign argues it is a stretch for IJNL7 to use testimoi-iy of Chaxnpaign
witness Hessler from a separate state proceeding where he stated he was uncertain
whether homeowners were bothered by LIN noise as supportive evidence that LFN will
be heard and lead to serious health consequences. Accordingly, Champaign believes LFN
noise limits are unnecessary. (Co. Reply Br. at 18; Co. Ex. 1 at 77-78; Tr. at 865-866.)

UN[J contends that, despite concluding there is no causal. relationship between
wind turbines and negative health consequences, Champaign witness Mundt is
unqualified to formulate this opinion because he has no training in acoustics and has
never actually interviewed anyone suffering from health disorders due to wind turbine
noise. UNU adds that Champaign witness Mundt admitted that it is common for
epidemiologists to have contrary opinions, and that it is impossible to perform a perfect
epidemiological study. (i TNCI Br. at 17; UNU Reply Br. at 15; Tr. at 2863-2864, 2885-2886.)

Staff indicates that, upon review of Champaign's noise modeling, it is unlikely that
the worst-case scenario operation sound levels will generate nighttime noise levels above
44 dBA for nonparticipating residences. In addition, Staff witness Strom explains that, of
the two operating wind farms in. Ohio, both of which have similar noise conditions



12-160-EL-BGN -60-

inlposed, only two complaints have been received, one of which turned out to be noise
coming from an outside source and not a wind turbine. Nonetheless, Staff recommends
that, as a precaution, Champaign operate its turbines at no more than 44 dBA during
nighttime hours, and no more than the greater of 44 DBA or the actual measured ambient
Leq, plus 5 dBA, at the location receptor during daytime hours. In. addition, Staff
recommends Champaign establish a complaint resolution process for any complaints that
may arise due to excessive noise. Staff also explains that, while short-term deviations are
likely, because they are impossible to determine, it is especially important to have a
complaint resolution process included in the certificate. (Staff Report at 59; Tr. at 2798-99.)

Staff believes Champaign witness Hessler's noise assessment was reasonable. Staff

acknowledges that both UI^,TU witness James and Champaign witness Hessler utilized

different methodologies in establishing their noise models. However, Staff notes that there
is no uniform standard that exists in this field of study and, therefore, the Board should
continue to review the studies on a case-by-case basis. Staff adds that the focus should
remain on the fact that the likelihood of noise complaints is zninimal., as long as the
average sound level remains below 45 dBA, regardless of whether the Leq or L90 model is
adopted. Staff witness Strom explains that, of the tvvo fully-developed wind farms in 4hio
with similar noise restrictions, only two complaints have been raised with Staff, one of
which was entirely unrelated to wind turbine noise. Staff explains that this supports the
assertion that sound levels below.45 dBA wiJl result in minimal complaints. (Staff Br. at

19-25; Tr. at 2798-2799.)

Furthermore, Staff explains the noise mitigation condition recommended in the
Staff Report will provide even more restrictive noise limitations during the nighttime
hours in order to ensure noise levels are properly mitigated for nonparticipating property
owners. Therefore, Staff recommends the Board find that Champaign's noise assessment,
coupled with Staff's proposed noise condition, are reasonable. (Staff Report at 59; Staff Br.

at 42-43.)

UNU questions the validity of Staff's recommendati..ons, noting Staff witness Strom
has no training z.n 'acoustical engineering, and he was unaware that UNU witness Milo
Schaffner, who lives in the Blue Creek Wind Farm footprint, is experiencing discomfort
from the wind turbine noise. Regarding Staff's noise recommendation, UNU opines that
both Champaign witness Hessler and UNU witness James testified that the Board should
not use the Leq method to set the nighttime noise standard. UNLJ adds that the condition
allows for short-term duration above the noise level and lacks noise protection for
nonparticipating landowners' entire premises. I.TNU points out that the condition again
wrongly relies on the Leq standard for daytime noise limitations, fails to employ an LFN
standard, and does not include the averaging period for calculati.n.g the Leq lizzuts of the
turbine noise. (UNU Reply Br. at 17-19.)
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Cha^.^n.paign believes that, by establishing a set dBA limit during rughttime hours,
Staff fails to take into account potential increases in ambient noise that may occur during
periods of high winds. Champaign points out that Staff witness Strom agreed that turbine
noise may not be detectible if there is high ambient wind. (Co. Br. at 56-57; Co. Ex. 11 at 8-

9; Tr. at 2824-2825.)

The Board finds that, upon review of the record, it is apparent that no party
disputes that operational noise is anticipated with the proposed project. There is dispute,
however, as to whether the anticipated noise levels as modeled by Champaign axe
accurate and appropriate, and, if appropriate, whether any adverse effects contrary to the
public interest are likely to occur as a result of the facility's operational noise. The Board
must first determine if Champaign's background noise evaluation is reliable. If
Champaign's studies are deemed to be relia.ble, we must next consider whether
Charnpaign's design goal of 44 dBA is aligned with the public interest and consider
whether there is evidence to support a lower threshold or greater setback requirements

than what is proposed.

In beginning our analysis, we first look to the preconstruction background noise
study conducted by Champaign. UNU alleges that Champaign's noise study contains
serious flaws leading to biased modeling figures, however, we believe the record affirms
that Champaign's preconstruction background noise study is reliable. While UNU may be
correct in that the project footprint covers an area where farming machinery and grain
dryers could potentially influence background noise levels, Champaign witness Hessler
ex.plains that he was not aware of any such activity occurring during the time of his study.
In addition, the photographs contained within Champaign's application support
Champaign witness Hessler's assertion that harvesting was mostly complete at the time of
his study and there were no outlying readings to indicate potential influence of farm
machinery. Further, to the extent some of Champaign's stations may have been located
near trees or grasses, we note that it is inevitable that some stations may occasionally
include outdoor noise from surrounding vegetation. It is disingenuous for UNU to point
this out as a flaw when both Champaign witness Hessler and UNU witness James
indicated at hearing that there was some degree of noise being observed as a result of
nearby vegetation and wi.ldlife. Accordingly, we see no undue influence or bias in
Champaign's preconstruction background noise study. (Co. Ex. 1, Ex. 0 at 9-10; Tr. at
769-770, 775, 1168-1169.)

Turning to Champaign's noise modeLing, UNU and Champaign dispute whether
Charnpaig.n's use of the Leq metric was inappropriate in establishing background noise
figures. Although the evidence in the record andicates that the L90 noise metric is a higher
threshold by measuring the quietest 10 percent of a time interval, there is no credible
evidence that the use of the Leq to establish the background sound level is in anyway
unreasonable or inappropriate. Rather, the evidence presented focuses on the fact that
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because the L90 metric is a higher noise threshold it should be adopted. However, we
believe that the reliability of the Leq is still appropriate, as it represents an average
background sound level over a ten minute picture and, while we note that Champaign
witness Hessler concedes that he normally utilizes the L90 standard, the evidence
presented in this case supports our finding that the Leq is a reasonable standard. We
appreciate UNU-`s effort to promote the higher L90 methodology, but, ultimately, the
record is devoid of any evidence that supports a finding that the Leq is unreasonable or
that it is necessary for the Board to depart in our conclusion in this case from recent Board
precedent. We point out that the governing statute is devoid of any mandate that
applicants have to utilize a metric higher than the Leq, and we find that the Leq metric is
reasonable and protects the public interest. (iJNC3 Ex. 19 at 12-16; Tr. at 794, 795-797.)

Next, the Board will determine the appropriate design goal for the proposed
project. Initially, we note that UNU, Staff, and Champaign all agree that the appropriate
starting point is to utilize a threshold of 5 dBA over the average ambient nighttime noise
level. Champaign and UNU propose ambient noise levels of 39 plus 5 dBA and 30 plus 5
dBA, respectively. Therefore, taking into consideration a 5 dBA threshold, UNIJ proposes
a goal of 35 dBA, while Champaign's application proposes a goal of 44 dBA. Much of
UNU's rationale in support of the 35 dBA liznit relies on its arguments that turbin.e noise
above 35 dBA causes unacceptable levels of annoyance and sleep disturbance, which, in
turn, causes negative health consequences. Despite UNU's attempts to persuade the
Board through the use of emotional rhetoric and the parade of negative scenarios that
could occur upon approval of the proposed project, we find that UNTJ`s evidence in
support of alleged health consequences lacks credibility. (Staff Report at 32-33; TJN-U Ex.
19 at 10; Co. Ex. 11 at 4-5.)

As Cliarnpaign witness Mundt points out, UNU's reliance on LTNU witness Punch's
treatise is misguided, as the article not only failed to undergo proper peer review or
scientific analysis, but also relied exclusively on self-reported complaints or symptoms of
health effects, which casts doubt over the treatise's findings. Likewise, L7NU's reliance on
Dr. Michael Nissenbaum's study in requesting a 4,594 foot setback from property
boundaries relies on self-reported health effects, and failed to meet epidemiological
standards to prove an actual causal connection between turbine noise and health effects.
The Board cannot in good conscience find that health disorders are caused by wind
turbine noise based on UNU's reliance on studies that were not properly peer reviewed
and were formed on the basis of self-reporting. Accordingly, the Board finds that UT•TU's
requests for a mirumum turbine setback of 4,594 feet and the imposition of noise limits at
property lines be denied, as there is no record support for IJNCJ's claims of adverse health
effects. As discussed below, we believe the inclusion of Staff's recommended condition for
a noise complaint resolution process provides continued protection of the public interest
by providing a procedure that will ensure nonparticipating property owners' use and
enjoyrnent of their property will not be compromised by the operation of the proposed
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facility. The Board emphasizes that the worst-case scenario noise limits w-il1 be strictly
enforced and nonparticipating landowners will have a remedial process in the event noise
levels exceed what is approved herein. (Co. Reply Br. at 4; Co. Ex. 29 at 30.)

Turning back to UNU's request for a design goal of 35 dBA, UNU argues that, in
the absence of a reasonable noise limit, the proposed project will cause extreme annoyance
to neighboring landowners in the proposed project's footprint. We understand U^NU's
assertion that any new project may possibly cause incidents of annoyance, but we find

LTNU's proposed limit of 35 dBA to be too extreme. As both UNTU and Champaign
acknowledge, WHO determined that a nighttime sound level of 40 dBA is the threshold at
which sound goes from being relatively tuzn.oticed to intrusive and annoying. Therefore,
based on the record, we find IJNU's proposed design goal of 35 dBA is unreasonably
restrictive. The only other figure recommended in the record is the 44 dBA, which
Champaign proposes and Staff recommends. Based on the determination of the average
ambient nighttime noise level of 39 dBA, and upon the addition of 5 dBA to the nighttime
average, we believe a design goal of 44 dBA is a reasonable and appropriate level that is
supported by the record in this case. The basis of this figure is consistent with. both UNI.T
and Champaign's agreement that a threshold of 5 dBA over the nighttune average is
appropriate, and is consistent with public policy, as approximately 98 percent of the
population would take no issue of a project sound level between 40 ai-id 45 dBA. We
realize that this figure also means that the rate of complaints at sound levels of 40 to 45
dBA is 2.percent. However, we believe that Staff's recommended condition, which calls
for Champaign to establish a complaint resolution process, will protect the public interest

by ensuring that nonparticipating residents will have an avenue by which their concerns
about unacceptable levels of noise for the proposed project can be resolved. (UNU Ex. 19.

at 10; Co. Ex. 11 at 7; Tr. at 738.)

We find that Staff's proposed complaint resolution process adequately addresses
LTNU's concerns by protecting the population i:n the footprint in the event there are short-
term deviations above the 44 dBA nighttime design goal and the overall 50 dBA design.
Furthermore, Staff's recommended condition also addresses L7NU-'s concerns that
Champaign's model does not represent a worst-case scenario noise mode, as this condition
mandates that Champaign cannot operate any turbine, regardless of which of the five is
ul.timately selected, at levels exceeding 44 dBA at,nzght. However, we agree w-ith. UNU
that Staff's condition should include an Leq averaging system to define what a short-term
deviation is and, accordingly, we believe the condition should be amended to protect any
nonparticipating residents from an average Leq of 44 dBA over a 60-minute time period.

Regarding LJNU's allegations that Champaign's application fails to adequately
address LFN, we first turn to the rule before us. Rule 4906-17-0S(A)(2)(b), O.A.C.,
provides that the applicant shall evaluate and describe the cumulative operation noise
levels for the wind facility when modeling the operational noise levels and, among other
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things, should consider LFN levels. Upon our review of the application, we believe
Champaign adequately considers and addresses LFN. In its application, Champaign's
model input sound power level considers LFN emissions from the noisiest turbine mod.el
(Nordex 100) and calculates frequency dependent propagation losses, including ground
and air a.bsorption. Not only does Champaign include LFN in its modeling, but it
addresses the argument that turbines produce high levels of LFN by explaining that wind-
induced microphone error can cause false-signal indicators of LFN, even when a wind
turbine is not present in noise calculations. Accordingly, as Champaign's modeli.ng
adequately addresses the presence of LFN for the proposed project, we find an LFN limit
is unnecessary. Even if the record contained credible evidence indicating the presence of
LFN being emitted from wind turbines, the record confirms that there are no proven links
between turbine noise and adverse health effects. (Co. Ex. 1, Ex. 0 at 30-33, 39-41.)

h. Construction Noise

Champaign indicates that construction activities associated with the proposed
project will be temporary in natu.re and, at most, sound levels ranging from 56 to 63 dBA
could occur over several weeks at homes nearest to the turbine sites. Champaign notes
that the application includes a proposal to mitigate noise by uti3iaing mufflers and limiting

construction hours to normal working hours. (Co. Ex. 1 at 70-72, 79.)

Staff notes that any adverse impacts of construction noise will be minixnal as the
construction activities are temporary and intermittent in nature, and occur away from
most residential structures. Staff recommends that, in order to ensure impacts are li;nited
to daytime hours, construction activities shall be limited to the hours of 7:00 a.m. to 7:00
p.m. On brief, Staff recommends the addition of a provision that would allow night
construction, as long as it does not increase noise levels at sensitive receptors. (Staff
Report at 32, 57; Staff Br. at 40.)

Champaign requests a modification to Staff's recommended condition to permit
construction that is safer during lower wind time frames that often occur in the evening
hours past 7:00 p.m. In support of its request, Champaign explains that the Board
previously approved a similar condition in In the Matter of the Application of Black Fork Wind

Energy, LLC, Case No. 10-2865-EL-BGN, Opinion and Order (January 23,2012) (Black Fork).

(Co Ex. 5 at 24; Tr. at 391-393.)

UNU believes that Staff's proposal to allow night construction if it does not increase
noise levels to be a reasonable compromise and recommends the Board adopt the
conditioil(UNU Reply Br. at 19).

The Board concludes that, based on the record, Chan-tpaign has appropriately
considered potential construction noise impacts associated with construction of the
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proposed project. VWhile Champaign proposes to axnend Staff's condition to allow for
nighttime construction of certain aspects of the proposed project, we agree -Arith tJNU that
Staff's proposal is an appropriate compromise. Staff's proposal not only allows for
construction, as long as it does not increase noise levels, but it protects neighboring
property owners from any nighttime noise disturbances. Accordingly, the Board finds
that the issue of construction noise, with the inclusion of Staff's recommended Condition

(35), as amended on brief, is not contrary to the public interest.

i. Conclusion

Based on our review of the record, the statutory requirements set forth in Chapter
4906, Revised Code, and the arguments raised by the parties in regard to setbacks in
general, as well as setbacks in relation to blade shear, ice throw, fire, aesthetics, shadow
flicker, property values, arnd noise, the Board concludes, for the reasons more specifically
set forth above, that the setbacks for the proposed facility set forth in the application, as
modified herein, are appropriate and support a finding that the proposed project is in the
public interest, convenience, and necessity.

3. Coxnmunications Systems Interference

In its application, Champaign states that it hired a contractor, Comsearch, to
conduct analyses of off-air television reception, AM/FM broadcast station operations,
licenseci microwave paths, and mobile phone carrier services in the vicinity of the project

area. (Co. Ex. 1 at 153.)

Off-air television stations transmit broadcast signals from terrestrially located
€acilities that can be received directly by a television receiver or house-mounted a.n:tenn.a.
According to the application, the results of the off-air television analysis indicated that
there are 127 off-air television stations within 150 kilometers of the project area. However,
stations most likely to produce off-air coverage to Champaign County are those located at
a distance of 40.4 miles or less. VVithin this area, there are 24 licensed and operating
stations. Thirteen of these stations include low-power digital stations or translators, which
typically have limited range and limited programming. The application states that the
turbines are located beyond the coverage area of all 13 low-power stations and translators;
thus, where will be no impact to these stations. (Co. Ex. 1 at 153-154.)

Champaign also notes that it can be expected that the 11 full-power stations may
suffer some degradation of off-air television signal reception once the proposed facility is
constructed, as a result of television signal attenuation or reflection caused by one or more
of the turbines. The application notes that this affect is due to the relative location of the
off-air television antenna, turbines, and the point of reception. The application further
notes that, based on the low number of channels available and, because the closest full
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power station is 29 miles away, it is unlikely that off-air television stations are the primary

mode of television service for the Ioca], communities. Nevertheless, Champaign asserts
that, if the proposed facility results in impacts to exi.stin.g off-air television coverage,
Applicant will address and resolve each problem individually by offering cable television

hookups or direct broadcast reception systems. (Co. Ex. 1 at 154.)

Regarding the AM/FM analyszs, Comsearch identifies one AM station within
18.6 miles of the project, and notes that problems with AM broadcast coverage can occur
when stations with directive antennas are located vvithin 2 miles of turbines or when
stations with nondirective antennas are located within 0.5 mile. Consequently,
Champaign notes that, as the closest AM station is 18.6 miles from the project, no
degradation of AM broadcast coverage is anticipated. Comsearch also determined that

two FM stations are located within 18.6 miles of the project, and notes that a separation
distance of 2.5 nules is recommended for FM stations. Champaign asserts that one ^^I
station is located 2.47 miles from the nearest proposed turbine site, yvhich may cause a

slight reduction in the range obstr•acted by the turbine; however, the area impacted
consists of approximately 14.8 acres of active farm fields, so there will be no loss of

coverage at any structure or roadway. (Co. Ex.1 at 154-155.)

Microwave telecommurucations systems axe wireless point-to-point links that
communicate betvveen, two antennas and require clear line-of-sight conditions between
each antenna. The application provides that Comsearch found 14 microwave paths in the
vicinity of the proposed facility. Champaign states that, to assure an uninterrupted line of
coxnrn.unications, a microwave link should be clear, not only along the axis bet'ATeen the
center point of each antenna, but also within a mathematical distance around the center
axis known as the Fresnel Zone. The application indicates that Comsearch calculated a
worst-case Fresnel Zone for each of the microwave paths identified and determined that
none of the turbines conflict with microwave paths and no degradation of microwave
telecoxnmunications is anticipated. (Co. Ex. 1 at 155.)

Comsearch investigated the potential impact of wind turbines on mobile phone
operations in and around the proposed project. Comsea.rch found 18 mobile phone
services across three frequency bands and noted that phone signals are typically not
affected by physical structures because the widths of the signal are very wide and wrap
around objects. Further, Com:search found that the mobile phone network consists of
multiple base stations designed to shift adjacent base stations to make a connection.
Comsearch concludes that the presence of turbines would not require a special setback for
signal obstruction consideration and that electromagnetic interference Nvill not affect
mobile telephone service in the vicinity of the proposed facility. (Co. Ex. 1 at 155-156,
Ex. T.)
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The Staff Report indicates that wind turbines can potentially interfere with civilian

and military radar in som_e scenarios. Staff notes that a notification letter was sent to
National Telecom.munication and Information Administration (NTIA) on October 11, 2012,
and that NTIA. provided plans for the proposed facility to the federal agencies represented
in the Interdepartment Radio Advisory Committee, which did not identify any conceraZ.s

regarding blockage of commuru.cations systems. Therefore, Staff asserts that no in-Lpacts to
radar systems are expected, but asserts that Applicant should be required to mitigate any
such impacts if they are observed during operation of the facility, as outlined in the

recommended conditions in the Staff Report. (Staff Report at 36; Co. Ex. 1 at 156.)

Urbana asserts that, in addition to television, radio, microwave paths, a.nd mobile
phone operations, Champaign should also have included public safety communications in
its report. Urbana asserts that it will be implementing a Multi-Agency Radio
Commuz-.ications System for voice communications in the near future, citang the testimony
of Urbana witness Mindy North, and contends that, although Comsearch reported that the
turbines will not affect mobile telephone service, any additional interference could delay
an emergency response. Additionally, Urbana asserts that technological innovations could
pose new problems to public safety and contends that, consequently, the Board should

require a condition that Champaign perform an updated analysis of communications
impacts every two years and mitigate any impacts. In its brief, the County/Townships
join this argument, stating that the Board should require a condition to prevent
interference to the countywide 9-1-1 system due to concerns about potential interference
with wireless phone signals. (Urbana Br. at 9-11; Urbana Reply Br., Appendix A at 5;

County/Tow-nships Br. at 16; City Ex. 11 at 2; Tr. at 1296,1884.)

Champai.gn replies to the arguments made by Urbana and the County/Townships
by noting that Staff's recomnm.ended conditions to the certificate require Champaign to
complete a study and mitigate any interference it might discover. Champaign asserts that
these conditions are appropriate given that little to no interference was discovered as set
forth in the application, and that a reevaluation every two years of the area would be
burdensome and uivnecessazy. (Co. Reply Br. at 47; Staff Report at 35-36.)

The Board notes that Staff's recommended Condition (50) requires Applicant to
mitigate all observed impacts to microwave paths and systems identified in the
communications studies. The Board also notes that Urbana witness North testified on
cross-examination that she had not reviewed the Staff Report prior to being on the stand
and was not aware that Staff and Applicant had concluded the turbines were not expected
to affect mobile telephone service. Considering Staff's recommended condition and that
the communications study included with the application indicated that phone signal.s are -
typically not affected by physical structures; that mobile phone networks can shift adjacent
base stations to make a connection; and that electromagnetic interference will not affect
mobile telephone service near the proposed facility, the Board finds that Urbana's and the
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County/Townships' requested modification is unnecessary. (Staff Report at 36; Co. Ex. I
at 153-156, Ex. T; Tr. at 2184, 2192.)

4. Traffic and Transportation

According to the application, state and local roads in the vicinity of the proposed
project will experience increased traffic during construction due to delivery of materials
and equipment. As part of the application, Champaign caused a Route Evaluation Study
to be performed. The study concludes that, while sufficient infrastructure exists via

primary and secondary roads to transport the turbine components, a number of
intersection and sharp curve radii improvements will be required. Additionally, the study
concludes that a transportation provider experienced with oversized loads will be engaged
in the final route study, which will be performed in conjunction with special hauling

perrnit processes for ODOT. (Co. Ex. 1, Ex. E at 1-2r 15.)

5. Landowner Leases

The Staff Report indicates that the construction of the facility involves lease of
private land from approximately 100 landowners, collectively comprising approxim.ately
1.3,500 acres. Additionally, Staff notes that the standardized lease for this project i.ncludes
a 25-year term with an option to extend for two additional 10-year terms. Staff further
indicates that the lease payments will be provided to local landowners participatin.g in the
project and that Applicant expects such payments to enhance the ability of those in the
agricultural industry to continue farming. Fi.nally, a consultant engaged by Applicant has
estimated total lease payments to be $975,000 per year. (Staff Report at 47; Co. Ex. 1 at 4,

141, Ex. G at 14.)

6. Roads and Bridges

Champaign engaged Hull & Associates to conduct the preliminary Route
Evaluation Study. Champaign indicates that Interstate 70 and U.S. Route 33 will be the
primary roads used to access the project area. In addition, the roads used to transport
materials and equipment will be documented by video prior to construction
commencement and returned to preconstruction condition after completion of

construction. (Co. Ex.1 at 78, 156159.)

The Staff Report notes that the delivery of materials and equipment will impact
local roads and that township and county roads could be damaged by construction. and
material del.ivery equipment, Further, Staff indicates that some modifications to local
roads would be needed, including expansion of intersections, subsurface drilling and test
borings, temporary turnouts, and gravel access roads. Staff notes further that, once
deliveries are completed, temporary roads and gravel roads would be removed and
disturbed areas would be restored to previous conditions, unless requested otherwise by
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the property owner or county engineer. Staff recommends that conditions be i.ncluded

that require Applicant to make all necessary improvements to roads used for the project,
repair all damage to roads, and enter into a road use agreement with the county engineer.

(Staff Report at 29.)

The County/T'ownships acknowledge Staff's proposed road use agreement, but
contend that testi.znony from County/Township witness Wendel, County Engineer for
Van Wert County, Ohi.o, demonstrates that negotiations for a road use agreement can be
lengthy and a"headache" for the parties to the agreement, as that was the witness's
experience in Van Wert County. Further, the County/Townships contend that the boards
of township trustees are responsible for township roads and they should be included in
negotiations of road use agreements. Consequently, the County/Townships contend that
the Board should establish a condition mandating Applicant to "meet the requirements" of
the relevant township, the county engineer, and the director of ODOT regarding the use of
roads and bridges, and to execute such agreement in writing. The County/Townships did
not submit complete wording for its proposed condition nor did they define the phrase
"meet the requirements." (County/Townships Br: at 8-11; County Townships Reply Br. at
6-7; Tr. at 2319, 2335-2339.)

Urbana acknowledges that the preliminary route plan in the application shows that
turbine components will not be transported through Urbana, but contends that Staff's
proposed conditions regarding roads and bridges shou.ld be modified to utclude the
Urbana city engineer, claiming that it is likely subcontractors will haul construction
materials for the project throu:gh Urbana (Urbana Br. at 6-7; Urbana Reply Br., Appendix A

at 2).

Champaign responds to the arguments of the County/T'ownships by contending
that the terminology used by the County/Township seems to be intended to automatically
hold Applicant to the requirements of the parties without any ability to negotiate the terms
of the agreement. Champaign submits that Staff's proposed conditions are appropriate to
address any repair concerns. Further, Champaign points out that Staff's conditions
require Applicant to enter into a road use agreement with the "County Engineer(s) or
other appropriate public authority[,]" which could inclu.de the relevant township.
Additionally, Champaign argues that Urbana's recommendation that these conditions
include the Urbana city engineer is unnecessary because the preliminary route study in the
application shows that turbine components will not be transported through Urbana.
Further, Champaign points out that, although Urbana has raised concerns as to
subcontractors, those subcontractors would be subject to Urbana's existing road
restrictions and the city has acknowledged that it can enter into road use maintenance
agreements with any subcontractors hired. (Co. Reply Br. at 46-47.)
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The Board finds that Staff's proposed conditions requiring Applicant to repair
damage to government-maintained roads and bridges caused by construction activity and
to enter into a road use agreement with the county engineer(s) or other appropriate public
authority is reasonable and appropriate. The Board is mindful of the County/Townships'
argument that negotiating a road use agreement could be lengthy or bothersome for
parties; however, the Board is unclear how requiring Applicant to "meet the
requirements" of various entities would alleviate these concerns and cultivate fair
negotiations. Additionally, the testimony of the Couzlty/Townships' witness Shokouhi,
the Champaign County Engineer, reflected that he had not actually read Staff's proposed
conditions regarding the road use agreement prior to filing his testimony. Further, the
Board notes that Urbana could enter into road use maintenance agreements with any
subcontractors hired by Applicant. Upon consideration of all of the evidence of record,
the Board finds that Staff's proposed condition is the best practical option available to
ensure that the project serves the public interest, convei-.i.ence, and necessity. (Co. Ex. 1 at

78,156-159; Staff Report at 29; Tr. at 1858-1859.)

7. Decommissioning

. In its application, Champaign notes that comm.ercial grade wind turbines have a
typical life expectancy of 20 to 25 years and the current trend in the wind industry is to
replace older wind energy projects by upgrading old equipment with more efficient
turbines. Where the turbines are nonoperational for an extended period of time, however,
Champaign explains that they will be deconum.issioned.. Champaign contends that
decommissioning includes two components: removal of faci.lity improvements and
financial assurance. According to Champaign, removal of the facility iznprovements
involves the dismantling and removal of the facilities and other above-ground property
owned or installed by Champaign. Below-ground property, such as foundations and
buried lines, will be removed to a minimum depth of 36 inches. This portion of the
decommissionin.g process also includes regrading disturbed areas and restoration of
slopes and contours to their original grade. Champaign goes on to discuss financial
assurance and explains that Champaign will post and maintain financial assurance in the
aTriount of $5,000 per turbine prior to construction of each turbine until the facility has
been operational for one year. Thereafter, an independent and registered engineer will
estimate the total cost of decommissioning and the net decomn:-dssioning costs (less the
salvage value of the equipment): Champaign asserts that this per-turbine estimate will be
submitted for Staff review and approval after one year of operation and every third year
thereafter. After Staff approval, Champaign will post and maintain financial assurance in
an amount equal to the net decommissioning costs. (Co. Ex.1 at:159-160.)

Staff states that it is only appropriate to offset the total decommissioning costs with
the salvage value when no other person or entity holds a lien against the property.
Further, Staff asserts that it is unclear whether the $5,000 proposed by Applicant would be
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sufficient financial assurance for the first year of the project. Consequently, Staff
recommends several conditions to ensure availability of sufficient funds for
decommissioning, including Applicant's: provision of a final decoznmissioning plan to
Staff and the county engineer(s) at least 30 days prior to the preconstruction conference;
filing of a revised decoannaissioning plan with Staff and the county engineer(s) every five
years from the commencement of construction; complete decozxunissioning of the facility
or individual wind turbines within 12 months after the end of the useful life; and removal
of turbines off site, removal of associated facilities, and removal of physical material, and
repair of damaged field tile systems. Further, Staff recommends a condition requiring
Applicant to retain an independent, registered professional engineer to estimate the total
cost of decommissioning in current dollars, without regard to salvage value of equipment,
converted to a per-turbine basis and conducted every five years. Staff further
recommends that Applicant post and maintain for deconunissioning an amount equal to
the per-turbine deconunissioning cost multiplied by the sum of the number of turbines
constructed and under construction. (Staff Br. at 45-46; Staff Report at 36, 60-62.)

In its brief; Champaign asserts its position that no decommissioning funds are
necessary in the begiri.ning of turbine operation, citing the testimony of Champaign
witness Speerschneider that the possibility a newly built project would be
decommissioned is practically zero, because newly installed technology is still useful and
highly valuable. Consequently, Champaign argues that Staff should revise its proposed
condition regarding financial assurance. (Co. Br. a.t 29-30; Tr. at 128,133-134.)

The County/Townships support Staff's proposed conditions regarding
decommissioning; however, they believe that the financial assurance posted should be
equal to the aggregate cost of decomzrtissioning every planned turbine, not solely the cost
of decommissioning for each turbine actually constructed or under constzuction. Further,
the County/Townships advocate that Applicant be required to file a revised
deconunissioning plan with Staff and the county engineer(s) every three years instead of
every five years, citing the testimony of County/Townships witness Knauth.
(County/Townships Br. at 1.1-13; County/Townships Reply Br. at 7-8; Tr. at 1377, 1384,
1386-1387,1390.)

In its reply brief, Champaign responds to the County/Townships' arguments,
contending that the County/Townships have failed to support their request that the
deconunissioning plan be revised every three years and that this request is economically
unnnnecessary. Further, Champaign contends that the County/Townships' and Staff's
recommendations that the financial assurance posted should be equal to the total
decommissioning costs rather than on a per-turbhle basis would require Champaign to
post money for turbines that may not yet be in existence. (Co. Reply Br. at 48.)
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In its reply brief, Staff points out that its proposed condition matches financial
assurances to the actual turbines that must be decomn7i,ssioned, both constructed or under
construction, which differs from the County/Town.ships' argument that Champaign
should post financial assurance for sums to decommission all turbines planned regardless
of the number constructed or under construction. Staff asserts that the
County/Tov,mships' approach requires excessive assurances and costs, as it would require
financial assurance for turbines that may never be built. Further, Staff subxnits that the
County/Townships' request that a revised decommissioning plan be filed every three
years, instead of five, is too short of a period, and that a five-year period is consistent with
the Board's most recent decision in Black Fork, Opinion and Order (January 23, 2012) at 24-
25, 47-49. (Staff Reply Br. at 3; Staff Report at 60, 62.)

The Board stresses that decoirunissioning and the accompanying financial
assurance is an important issue in this case. Having reviewed the proposals set forth by
Staff, Champaign, and the County/Townships, the Board finds that Staff's recommended
condition regarding decommissioning should. be adopted w-ithout the changes
recomznended by Champaign or the Cotzinlty/Townships. Regarding Champaign's
arguments, the Board agrees with Staff that it is unclear whether fhe $5;000 proposed by
Applicant would be sufficient financi.al assurance in the first year of the project and that it
would. be inappropriate to consider salvage value where another person or entity might
hold a lien against the property. Further, regarding the County/Townships' argument,
the Board agrees with Staff that the County/Tactmships' proposed condition would
require Champaign to post financial assurance without consideration of the number of
turbines actually constructed or under construction, and would require a revised
decommissioning plan every three years, which is too short to be practicable and does not
align with the Board's most recent decisions regarding decommissi.oning. The Board finds
that, with Staff's proposed Condition (52) regarding decommissioning and financial
assurance, the public interest will be protected. (Staff Rep®rt at 36, 60-62.)

8. Conclusion - Public Interest, Convenience, and NecessitV

The Board emphasizes that, in considering whether the proposed project is in the
public interest, convenience, and necessity, we have taken into account that the renewable
energy generation by the proposed facility will benefit the environment and consumers.
Additionally, the Board notes that the proposed project will. assist Ohio's electric utilities
in meeting their renewable energy benchmarks required under statute. Further, zn light of
the Board's review of the record, the Board finds that this project has been designed to
have minimal aesthetic impact on the local community. Further, the Board finds that, with
respect to health and safety concerns, such as setbacks (including blade shear, ice throw,
shadow flicker, and noise), these concerns have been thoroughly considered and
appropriately addressed in the conditions contained in the Conclusions and Conditions
section of this C?pizuon, Order, and Certificate. Based upon our conclusions set forth
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herein, the Board finds the nature of the probable environmental impact has beeii:
determined for the proposed project, coi-xsistent with Section 4906.10(A)(2), Revised Code,
and we find the application complies with all terms and conditions set forth within the
statute. In addition, we believe the facility, as modified by the Board and subject to Staff's
proposed conditions adopted herein, represents the minimuxn adverse environmental
impact consistent with. Section 4906.10(A)(3), Revised. Code.

Further, in light of the Board's review of the record, the Board finds that, with
respect to communications, traffic, and transportation, the proposed project has been
designed to avoid any alteration of the resources available to the community. Further,
with respect to traffic, road and bridge repair, and decommissioning, the Board finds that
potential impacts have been ascertained, and the conditions contained in the Conclusions
and Conditions section of this Opinion, Order, and Certificate require the appropriate
financial assurances to ensure the community is not harmed by those aspects of the
proposed project. Based on our consideration of all of these issues discu:ssed in the above
section, the Board finds that the proposed project serves the public interest, convenience,
and necessity, in accordance with Section 4906.10(A)(6), Revised Code, provided
Applicant adheres to the conditions set forth in the Conclusions and Conditxon.s section of
this Opinion, Order, and Certificate.

G. Auicultural Districts - Section 4906.10(A)(7'), Revised Code

Staff explaiu.-ts that, pursuant to Section 4906.10(A)(7), Revised Code, the Board must
detern-dne the facility's impact on the agricultural viability of any land in an existing
agricultural district within the project area of the proposed facility. Staff further explains
that agricultural district land can be classified such through an application and approval
process administered through local county auditors' offices. Staff notes that, within the
area of the proposed project, a total of 15.46 acres of permanent impacts would occur to
agricultural district land, but that these impacts would not affect the agricultural district
designation of an:y of the properties within the project area. (Staff Report at 49.)

Staff further notes that construction-related activities such as vehicle traffic and
materials storage could lead to temporary reductions in farm productivity caused by crop
damage, soil compaction, broken drainage tiles, and reduction of planting space.
However, Staff reports that Champaign has discussed and approved the siting of facility
components with landowners in order to minimize these impacts and also intends to take
steps to reduce impacts to farmland including: repairing any drainage tiles damaged
during construction; removing construction debris, compensating farmers for lost crops,
and restoring temporarily impacted land to its original use. Additionally, Staff notes that,
after construction, only the agricultural land associated with turbines and access roads
would be removed from farm production. Staff concludes that the impact of the proposed
facility on the viability of existing agricultural land in an agricultural district has been
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determined and, therefore, complies with the requirements specified in Section
4906.10(A)(7), Revised Code, provided that any certificate issued by the Board for the
proposed facility includes the conditions specified in the Staff Report. (Staff Report at 49.)

In.itially, the Board notes that no intervenor raised any concerns regarding Section
4906.10(A)(7), Revised Code. The Board concludes that, in accordance with this section,
the impact of the proposed facility on the viability of existing farmland and agricultural
districts has been determined and the impact will be minimal. Therefore, the Board finds
that the proposed project complies with Section 4906.10(A)(7), Revised Code, provided
Applicant adlieres to the conditions set forth in the Conclusions and Conditions section of
this Opinion, Order, and Certificate.

H. Water Conservation Practice - Section 4906.10(A(8), Revised Code

In its report, Staff notes that, pursuant to Section 4906.10(A)(8), Revised Code, a
proposed facility must incorporate maximum feasible water conservation practices,
considering available technology and the nature and econoinics of the various alternatives.
Staff indicates, however, that wind-powered electric generating facilities do not utilize
water in the process of electricity production; therefore, water constzmption associated
with the proposed project does not warrant specific conservation efforts. Staff further
notes that a potable water supply would be provided to the operations and maintenance
building for project and personal needs of employees, but that the amount of water would
be minimal. Consequently, Staff recommends that the Board find that the requirements of
Section. 4906.10(A)(8), Revised Code, are not applicable to this project. (Staff Report at 50.)

The Board, initially, notes that no intervenor raised concerns with this criterion.
Accordingly, upon consideration of Staff's recommendation, the Board concludes that
Section 4906.10(A)(8), Revised Code, does not apply to the proposed project.

I. Other Issues

1. Emergency Serti=ices

Urbana raises concerns pertaining to the ability of local emergency services to
respond to emergency incidents at the site of the proposed project and asserts that a
condition should be included requiring each turbine to display a 24-hour toll-free
telephone number to report emergencies. Further, Urbana contends that a condition
should be included that requires each-fire department to be provided with a copy of the
manufacturer's turbine safety manual. Finally, Urbana asserts that its local fire and rescue
first responders will need to be able to respond to emergencies that may occur at turbines.
Consequently, Urbana contends that Champaign should provide annual training and
equipment to first responders at its own expense, as well as overtime compensation for
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first responders for time spent in training. (Urbana Br. at 5, 7-8; Urbana Reply Br. at 3-4;
Tr. at 2218, 2224.)

Champaign responds that it should not be required to display a telephone number
on each turbine for emergencies because the area surrounding each turbine will be
restricted, making an emergency number superfluous. Further, Champaign contends that
it should not be required to provide turbine safety manuals to local first responders
because such manuals could be confidential and Champaign might not be allowed to
distribute them to first responders. Champaign also points out that it will be required to
house a copy of the most current safety manual in the facility's operations and
maintenance (O&M) buildulg, which it argues renders the city's request unnecessary.
Fin.ally, Champaign points out, as reflected in the record, Champaign holds annual
training for first responders and will provide training for first responders in Champaign.
County. In addition, Champaign notes that Staff's conditions require Applicant to submit
a fire protection and medical emergency plan to be developed in consultation with first
responders. Champaign asserts that, rather than mandate the purchase of equipment, the
better practice is to allow Champaign and the first responders to develop a plan to
determine what equipm.ent, if any, is necessary and appropriate. (Co. Reply Br. at 48-49;
Tr. at 42-43.)

The Board finds that the conditions proposed by Urbana regarding toll-free
telephone numbers and provision of turbine safety manuals are reasonable and serve the
interest of public safety. Consequently, the Board has incorporated the requirements into
Conditions (70) and (71). Regaxding the confidentiality of turbine safety manuals, the
Board notes that the public version of the application in the record contains safety manuals
for GE, Nordex, and REpower. Should a more recent safety manual for the manufacturer
of the turbine selected, or the Gamesa safety manual, if the Gamesa turbine model is
selected, contai.n confidential information, Applicant should enter into an appropriate
protective agreement w-ith first responders. Regarding Urbana's proposal that Champaign.
provide mandated equipment to first responders, the Board agrees with Applicant that
Staff's proposed condition requiring creation of an emergency plan in consultation with
first responders is the more appropriate mechanism to permit Champaign and the first
responders to determine what equipment is necessary.

2. Surveillance Cameras

UV[7 contends that some wind farms i.izstall surveillance cameras on their turbu-ies
that are sometimes used to watch neighboring properties, citing the testimony of UNU
witness James. UNU argues that this would violate the privacy of nearby neighbors.
Although UNU acknowledges that Champaign witness Speerscl-ui.eider denied any intent
to install surveillance cameras on the turbines in the proposed project, UNU contends that
the certificate should contain a condition prohibiting surveillance cameras in order to
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prevent Champaign from spying on its neighbors. (UNU Br. at 60-61; UNU Ex. 19 at 32;

Tr. at 199-200.)

Champaign notes that Applicant has no plans to install surveillance cameras on the
turbines and that it does not object to a condition prohibiting installation of su.rveillance
cameras for surveillance of neighboring properties. However, Champaign contends that it
is uncomfortable with a blanket ban on cameras because it may be helpful to install
cameras at some point for safety purposes. Champaign asserts that, if safety reasons arise,
it will work to ensure neighbors' privacy is not invaded. (Co. Reply Br. at 49; Tr. at 199-

201.)

The. Board agrees that Champaign should not be permitted to install surveillaizce
cameras for any reason other than operational needs, such as safety or security. Should a
justifiable operational reason arise and Champaign believes it is necessary to install
surveillance cameras on any of the turbines, Champaign must notify Staff prior to such
installation and take measures to ensure no invasion into the privacy of neighboring
properties. The Board has created Condition (69) to advance this objective.

3. Changes i.n conditions after certificate issuance

UNU contends that Staff's recommended conditions would allow Chantpaign to
relocate Turbines 87 and. 91 without a hearing, as long as they were distanced a rnin7mum
of 150 percent of the sum of the hub height and rotor diameter from occupied structures,
and that Champaign has also requested to relocate Turbines 79 and 95 in a similar manner.
UNU states that allowing Champaign to relocate these turbines after issuance of the
certificate and without a hearing would violate due process rights of affected landowners.
(UNTJ Reply Br. at 39-40.)

As the Board previously stated in the sections regarding blade shear and ice throw,
Staff found in its report that proposed Turbines 79, 87, 91, and 95 do not comply with the
setbacks Staff has recommended for the proposed project, due to proximity to

nonparticipating residences and/or arterial roads. Despite Staff's and Champaign's
recommended conditions permitting relocation and/or resizing of these turbines, the
Board made a finding in Section VI(F)(2), Setbacks, that proposed Turbines 79, 87, 91, and
95 shall not be constructed. Additionally, the Board notes that, consistent with the Board's
procedure as summarized in Section III, Procedural Process, should Champaign wish, in
the future, to relocate any of the turbines approved in this order or to use a turbine model
not considered in this order, Champaign must file an amendment application pursuant to

Section 4906.06, Revised Code.
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CONCLUSION AND COND1fiIONS:
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The Board has considered the record in this proceeding, and the interests and
arguments of each party. Based upon the record, the Board finds that all of the criteria
established in accordance with Chapter 4906, Revised Code, are satisfied for the
construction, operation, and maintenance of the facility as described in the application
filed with the Board, subject to certain conditions proposed by Staff and other parties, and
modified herein. In addition, upon review of the record and certain issues raised in this
case, the Board finds that certain requirements delineated in this order are appropriate. To
the extent that a request to amend a particular condition or to supplement the conditions is
not discussed or adopted in the conditions set forth below, it is hereby denied.
Accordingly, the Board approves the application and hereby issues a certificate to
Champaign for the construction, operation, and maintenance of the proposed facility,

subject to the conditions set forth below:

(1) The facility shall be installed as presented in the application,
and as modified and/or elarified by Applicant's supplemental
filings and the recommendations in the Staff Report, as
modified and adopted in this Order.

(2) Applicant must utilize the equipment and construction
practices as described in the application an.d as modified
andJor clarified in supplemental fi.lings, replies to data
requests, and recommendations in the Staff Report, as modified
and adopted in this Order.

(3) Applicant must implement the mitigation measures as
described in the application and as modified and/or clarified in
supplemental filings, replies to data requests, and
recommendations in the Staff Report, as modified and adopted
in this Order.

(4) Applicant must conduct a preconstruction conference prior to
the start of any construction activities. Staff, Applicant, and
representatives of the prime contractor and all subcontractors
for the project must attend the preconstruction conference. The
conference must include a presentation of the measures to be
taken by Applicant and contractors to ensure compliance with
all conditions of the certificate, and discussion of the
procedures for on-site investigations by Staff during
construction. Prior to the conference, Applicant must provide a
proposed conference agenda for Staff review. Applicant may
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stage separate preconstruction meetings for grading versus
clearing work.

(5) At least 30 days prior to the preconstruction conference,
Applicant must have in place a complaint resolution procedure
to address potential public grievances resulting from project
construction aind operation. The resolution procedure must
provide that Applicant will work to mitigate or resolve any
issues with those who submit either a formal or informal
complaint and that Applicant will immediately forward all
complaints to Staff. Applicant must provide the complaint
resolution procedure to Staff, for review and confirn-Lation that
it complies with this condition, prior to the preconstructi_on
conference.

(6) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and acceptance, one
set of detailed engineering drawings of the final project design,
including the wind turbines, collection Iines, substation,
temporary and permanent access roads, any crane routes,
construction staging areas; and any other associated facilities
and access points, so that Staff can determine that the final
project design is in compliance with the terms of the certificate.
The final project layout must be provided in hard copy and as
geographically referenced electronic data. The final design
must include all conditions of the certificate and references at
the locations where Applicant and./or its contractors must
adhere to a specific condition in order to comply with the
certificate..

(7) If any changes are made -to the project layout after the
submission of final engineering drawings, all changes must be
provided to Staff in hard copy and as geographically
referenced electronic data. All changes outside the
enviroranental survey areas and any changes within
environmentally sensitive areas will be subject to Staff review
and acceptance, to ensure compliance with all conditions of the
certificate, prior to construction in those areas.

(8) Within 60 days after the commencement of commercial
operation, Applicant must submit to Staff a copy of tlle as-built
specifications for the entire facility. If Applicant demonstrates
that good cause prevents it from submitting a copy of the

-78-
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as-built specffications for the entire faci.lity within 60 days after
commencement of commercial operation, it may request an
extension of time for the filing of such as-built specifications.
Applicant must use reasonable efforts to provide as-built
drawings in both hard copy and as geographically referenced
electronic data.

-79-

(9) Any wind turbine site approved by the Board as part of this C?pinion,
Order, and Certificate, but not built as part of this project, may be

available for Board review in a future case.

(10) If construction has commenced at a turbine location and it is
determined that the location is not a viable turbine site, that site must
be restored to its original condition within 30 days from such
determination. If Applicant believes it is prevented from completing
the site restoration within 30 days, it must file a motion for extension
of time for completing such site restoration.

(11) At least 60 days before the preconstruction conference, Applicant must
file a letter with the Board that identifies which of the turbine models
listed in the application has been selected. If Applicant selects the
GE103 turbine model, Applicant must submit a complete copy of the

manufacturer's safety manual or szmil.ar document to Staff.

(12) The certificate shall become invalid if Applicant has not commenced a
continuous course of construction of the proposed facility within five
years of the date of journalization of the certificate.

(13) As the information becomes known, Applicant must provide to Staff
the date on which construction will begin, the date on which
construction was completed, and the date on which the facility begins
commercial operation.

(14) Applicant shall not commence any construction of the facility until it
has a signed interconnection service agreement with PTM, which.
includes construction, operation, and maintenance of system upgrades
necessary to reliably and safely integrate the proposed generating
facility into the regional transmission system. Applicant must provide
either a letter stating that the agreement has been signed or a copy of
the signed interconnection service agreement to Staff.

(15) Prior to commencement of any construction, Applicant must prepare a
Phase I cultural resources survey program for archaeological work
wi.thin the construction disttxrbance area, in consultation with Staff and
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the OHPO. If the resulting survey work discloses a find of cultural or
a.rchaeological significance, or a site that could be eligible for inclusion
in the I01T' II', then. Applicant must submit a mitigation plan to the
Board.

(16) Prior to commencement of any construction, Applicant must develop a
cultural resource avoidance plan in consultation vdth Staff and the
4HPO, detailing procedures for flagging and avoiding all potentially
NRFF-iP-eligible archaeological sites in the project area, which shall be
reviewed by Staff for confirmation that it complies with this condition.
The avoidance plan must also contain measures to be taken should
previously unidentified archaeological deposits or artifacts be
discovered during construction of the project.

(17) Prior to commencement of construction, Applicant must develop a
historic preservation mitigation plan in consultation with Staff and the
C)HPO, detailing procedures for promoting the continued
meaningfulness of the survey area's rural history, which shall be
reviewed by Staff for confirmation that it complies with this condition.

(18) No commerci:al signage or advertisements may be located on any
tw-bine, tower, or related infrastructure. If vandaliszn occurs,
Applicant must remove or abate the damage within 30 days of
discovery to preserve the aesthetics of the project. If Applicant does
not believe the removal or abatement can be completed within 30 days
of discovery, Applicant must request an extension of time for the
removal or abatement of damage. Any abatement other than the
restoration to prevandalism condition is subject to review by Staff to
ensure compliance with this condition.

(19) Applicant must have a Staff-approved environmental specialist on site
during construction activities that may affect sensitive areas, as
mutually agreed upon between Applicant and Staff, and as shown on
Applicant's final approved construction plan. Sensitive areas include,
but are not limited to, areas of vegetation clearing, designated
wetlands and streams, and locations of threatened or endangered
species or their identified habitat. The environmental specialist must
be familiar with water quality protection issues and potential
threatened or endangered species of plants and animals that may be
encountered during project construction.

(20) Applicant must contact Staff, ODNR, and the U.S. Fish and Wildlife
Service (USFWS) within 24 hours if state or federal threatened or
endangered species are encountered during construction activities.
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Construction activities that could adversely impact the identified
plants or animals must be halted until an appropriate course of action
has been agreed upon by Applican-t, Staff, and ODNR in coordination
1A7ith the USFWS. Nothing in this condition shall preclude agencies
having jurisdiction over the facility with respect to threatened or
endangered species from exercising their legal authority over the
facility consistent w-ith law.

(21) Applicant must adhere to seasonal tree cutting dates of November 1st
through March 31st for removal of trees, if avoidance measures cannot
be achieved. -

(22) Applicant must implement all conservation measures and conditions
outlined in the final HCP and USFWS' ITP. Applicant must also
imp3-ement all conservation measures and conditions outlined in the
USFWS' draft environment impact statement (EIS), ELS No. 20120211,
which is subject to inclusion as an environmental commitment in the
USFIA7S' Record of Decision. Following USFWS and/or ODNR
approval of any modifications to the Avian and Bat Protection Plan,
Applicant must implement the draft conditions in the Avi:an and Bat
Protection Plan, as arnended.

(23) Applicant shall not work in the types of streams listed below during
fish spawning restricted periods (April 15th to June 30th), unless a
waiver is sought from and issued by ODNR and approved by Staff
releasing Applicant from a portion of or the entire restriction period.

(a) Class 3 primary headwater streams (watershed <
one zni2)

(b) Exceptional Warmwater Habitat

(c) Coldwater Habitat

(d) Warmwater Habitat

(e) Streams supporting threatened or endangered
species

(24) Sixty days prior to the first turbine becoming operational,
Applicant shall submit a post-construction avian and bat
monitoring plan for ODNR-DOW and Staff review and
confirmation that it complies with this condition. Applicant's
plan must be consistent with ODNR-approved, stazldardized
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protocol, as outlined in ODI\TR's On-Shore Bird and Bat Pre- and
Post-Construction Monitoring Protocol for Commercial Wind

Energ`y Facilities in Ohio. This includes having a sample of
turbines that are searched daily. The post-construction
monitoring must begin within two weeks of operation of the
first turbine and be conducted for a nuz^.imum of t-wo seasons
(April 1st to November 1.5th), which may be split between
calendar years. If inornitoring is initiated after April lst and
before November 15th, then portions of the first season of
monitoring must extend into the second calendar year (e.g.,
start monitoring on July 1, 2013, and continue to November 15,
2013; resume monitoring April 1, 2014, and continue to June 30,
2014). Applicant may request a waiver of the second
monitoring season. The monitoring start date and reporting
deadlines will be provided in the ODNR-DOW approval letter
and the Board's concurrence letter. If it is deternvned that
significant mortality, as defined in ODNR's approved,
standardi.zed protocols, has occurred to birds and/or bats, or a
state-listed species is killed, then ODNR-DOW and Staff will
require Applicant to develop and implement a mitigation plan.
If required, Applicant shall submit a mitigation plan to the
ODNR-DOW and Staff for review and confirmation that it
complies with this condition within 30 days from the date
reflected on ODNR's letterhead, ii-i coordination with. Staff, in
which ODNR-DOW is requiring Applicant to mitigate for
significant mortality to birds and/or bats. Mitigation initiation
timeframes shall be outlined in the ODNR-DOW approval
letter and Staff's concurrence letter.

(25) Applicant must conduct a presence/absence survey for the
presence of the Eastern massasauga rattlesnake at the 20-acre
wetland. The survey must be conducted by an USFWS- and
ODNR-approved herpetologist. If Eastern massasauga
rattlesnakes are not detected, then no further avoidance and
minimization measures are required. If Eastern massasaugas
are detected, or if a survey is not conducted, then presence of
this species will be assumed and Applicant must implement
USFWS- and ODNR-approved avoidance and minirnization
measures for protection of this species.

-82-

(26) Applicant must restrict public access to the facility with
appropriately placed warning signs or other necessary

measures.



12-160-EL-BGN

(27) Applicant must ensure all transportation permits are obtained
prior to transport. Applicant must coordinate with the
appropriate authority regarding any temporary or permanent
road closures, lane closures, road access restrictions, and traffic
control necessary for construction and operation of the
proposed facility. Coordination must include, but not be.
limited to, the county engineer, ODOT, local law enforcement,
and. health and safety officials. This coordination must be
detailed as part of a final traffic plan submitted to Staff prior to
the preconstruction conference for review and confirmation
that it complies with this condition.

(28) Applicant must provide the final Champaign County delivery
route plan and the results of any traffic studies to Staff and the
county engineer(s) 30 days prior to the preconstruction
conference. Applicant must complete a study on the final
equipment delivery route to determine what improvements
will be needed in order to transport equipment to the wind
turbine construction sites. Applicant . must make all
improvements outlined in the final delivery route plan prior to
equipment and wind turbine delivery. Applicant's delivery
route plan and subsequent road modifications must include,
but not be li.mited to, the following:

(a) Perform a survey of the final delivery routes to
determine the exact locations of vertical
constraints where the roadway profile will exceed
the allowable bump and dip specifications and
outli.ne steps to remedy vertical constraints.

(b) Identify locations along the final delivery routes
where overhead utility lines may not be high
enough for over-height permit loads and
coordinate with the appropriate utility company
if lines must be raised.
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(c) Identify roads and bridges that are not able to
support the projected loads from delivery of the
wind turbines and other facility components and
make all necessary upgrades.

(d) Identify locatiox-ts where wide turns would
require modifications to the roadway and/or
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surrounding a:reas and make all necessary
alterations. Any alterations for wide turns must
be removed and the area restored to its
preconstruction condition, unless otherwise
specified by the county engineer(s).
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(29) Applicant must repair damage to government-maintained
(public).roads and bridges caused by construction activity. Any
damaged public roads and bridges must be repaired promptly
to their preconstruction state by Applicant under the guidance
of the appropriate public authority. Any temporary
improvements must be removed, unless the county engineer(s)
request that they remain. Applicant must provide financial
assurance to the Board of Coznmissioners of Champaign
County that it w-ill restore the public county and towiiship
roads in Cham.paign. County it uses to their preconstruction
condition. Applicant must also enter into a road use agreement
-with the county engineer(s) or other appropriate public
authority prior to construction and subject to Staff review and
confirmation th:at it complies with this condition. The road use
agreement must contain provisions for the following:

(a) A preconstruction survey of the conditions of the
roads.

(b) A post-construction suivey of the condition of the
roads.

(c) An objective standard of repair that obligates
Applicant to restore the roads to the same or
better . condition as. they were prior to

construction.

(d) A timetable for posting of the construction road
and bridge bond prior to the use or transport of
heavy equipment on public roads or bridges.

(30) The faci.lity owner and/or operator must repair damage to
government-maintained (public) roads and bridges caused by
decommissiona:ng activity. Any damaged public roads and
bridges must be repaired promptly to their
predecon ►missioning state by the facility owner and/or
operator under the guidance of the appropriate public
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authority. Applicant must provide financial assurance to the
Board of County Conunissioners of Champaign County that it
will restore the public roads and bridges it uses in Champaign
County to their predecom.ixtissionung condition. These terms
must be defined in a road use agreement between Applicant
and the county engineer(s) or other applicable public authority
prior to construction. The road use agreement is subject to
Staff review and confirmation that it complies with this
condi.tion, and must contain provisions for the following:

(a) A predecommissioning survey of the condition of
public roads and bridges conducted within a
reasonable time prior to decommissioning
activities.

(b) A post-decominissioning survey of the condition
of public roads and bridges conducted within a
reasonable time after decommissioning activities.

(c) An objective standard of repair that obligates the
facility owner and/or operator to restore the
public roads and bridges to the same or better
condition as they were prior to decommissioning.

(d) A timetable for posting of the decommissioning
road and bridge bond prior to the use or
transport of heavy equipment on public roads or

bridges.
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(31) General construction activities must be limited to the hours of
7:00 a.m. to 7:00 p.m., or until dusk when sunset occurs after
7:00 p.m. Impact pile driving operations and blasting if
required., must be limited to the hours between 10:00 a.m. to
5:00 p.m., Monday through Friday. Construction activities that
do not involve noise increases above ambient levels at sensitive
receptors are permitted outside of daylight hours when
necessary. Applicant must notif^r property owners or affected
tenants within the meaning of Rule 4906-5-08(C)(3), O.A.C, of
upcoming construction activities i.ncluding potential for
nighttime construction activities.

(32) Applicant must complete a full detailed geotechnical
exploration and evaluation at each turbine site to confirm that
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there are no issues to preclude development of the wind farm.
The geotechnical exploration and evaluation must include
bori.ngs at each turbine location to provide subsurface soil
properties, static water level, rock quality description, percent
recovery, and depth and description of the bedrock contact and
recommendations needed for the final design and construction
of each wind turbine foundation, as well as the final location of
the transformer substation and interconnection substation.
Applicant must fill all boreholes, and borehole abandonment
must comply with state and local regulations. Applicant must
provide copies of all geotechnical boring logs to Staff and to the
ODNR Division of Geological Survey prior to construction.

(33) Should site-specific conditions warrant blasting, Applicant
must submit a blasting plan, at least 60 days prior to blasting,
to Staff for review and confirmation that it complies with this
condition. Applicant must submit the following information as
part of its blasting plan:

(a) The name, address, and telephone number of the
drill.ing and blasting company.

(b) A detailed blasting plan for dry and/or wet holes
for a typical shot. The blasting plan must address
blasting times, blasting signs, warnings, access
control, control of adverse effects, and blast
records.

(c) A plan for liability protection and coYnplai.nt
resolution.

(34) Prior to the use of explosives, Applicant or the explosive
contractor must obtain all required local, state, and federal
licenses/permits. Applicant must submit a copy of the license
or permit to Staff within seven days of obtaining it from the
local authority.

(35) The blasting contractor must utilize two blasting seismographs
that measure ground vibration and air blast for each blast. One
seismograph must be placed at the nearest dsvelling and the
other placed at the discretion of the blasting contractor.

-86-
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(36) At least 30 days prior to the initiation of blasting operations,
Applicant must notify, in writing, the local fire departments
and all residents or owners of dwellings or other structures
within 1,000 feet of the blasting site. Applicant or the explosive
contractor must offer and conduct a pre-blast survey of each
dwelling or structure within 1,000 feet of each blasting site,
unless waived by the resident or property owner. The survey
must be completed and submitted to Staff at least ten days

before blasting begins.

(37) Applicant must comply with the turbine manufacturer's most
current safety manual and must maintain a copy of that safety
manual in the O&M building of the facility.

(38) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation
that it complies with this condition, a proposed emergency and
safety plan to be used during construction, to be developed in
consultation with the fire department(s) having jurisdiction
over the area.

(39) Before the first turbine is operational, Applicant must submit to
Staff, for review and confirmation that it complies with this
condition, a fire protection and medical emergency plan to be
used during operation of the facility, which must be developed
in consultation with the first responders having jurisdiction
over the area.

(40) Applicant must establish a postal address compatible with the
local 9-1-1 system at each furbine site, which must be clearly
labeled with that address in case of fire or other emergenczes
prior to commercial operation. These addresses must be
provided to the 9-1-1 Dispatch Center Director located at 1512
South U.S. Route 68, Urbana, Uhio, prior to commercial
operation.

(41) Applicant must instruct workers on the potential hazards of ice
conditions on wind turbines.

(42) Applicant must install and utilize an ice warning system that
may include an ice detector installed on the roof of the nacelle,
ice detection software, warranted by the manufacturer to detect
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ice, for the wind turbine controller, or aan ice sensor alarm that
triggers an automatic shutdown.

(43) Applicant shall not construct Turbin.es 87 and 91 in accordance
lvith Section VI(F)(2)(c).of this Opinion, Order, and Certificate.

(44) Applicant must adhere to a setback distance of at least 1.1 times
the total height of the turbine structure, as measured from its
tower's base (excluding the subsurface foundation) to the tip of
its highest blade, from any natural gas pipeline in the ground at
the time of commencement of construction.

(45) Within six months of commencement of operation of the
facility, Applicant must register the as-built locations of all
underground collection lines with the Ohio Utilities Protection
Service. Applicant must also register NAdth the Ohio Oil and
Gas Producers Underground Protection Service, if it operates in
the project area. Confirmation of registration(s) must be
provided to Staff.

(46) The facility shall be operated so that the facility noise
contribution does not result in noise levels at the exterior of any
currently existing nonparticipating sensitive receptor that
exceed the project area ambient nighttime Leq of 39 dBA, plus
five dBA. During daytime operation only, 7:00 a.m. to 10:00
p.m., the facility may operate at the greater of: (a) the project
area ambient nighttime Leq, 39 dBA, plus five dBA; or, (b) the
validly measured ambient Leq, plus five dBA, at the location of
the sensitive receptor. After commencement of commercial
operation, Applicant shall conduct further review of the impact
and possible mitigation of all project-related noise complaints
through its complaint resolution process. The complaint
resolution process must include an Leq averaging system over

a 60-minute interval.

(47) The facility must be operated so that the facility shadow flicker
contribution does not result in shadow flicker levels that exceed
30 hours per year for any nonparticipating sensitive receptor.
Applicant must conlplete a shadow flicker analysis for all
inhabited nonparticipating sensitive receptors that have
already been modeled to be in excess of 30 hours per year of
shadow flicker. The analysis must show how modeled shadow
flicker impacts have been reduced to 30 or fewer hours per year
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for each such receptor. The analysis must be provided to Staff
at least '00 days prior to the preconstruction conference, for
review and confirmation that it complies with this condition.
This analysis may incorporate shadow flicker reductions for
trees, vegetation, buildings, obstructions, turbine line of sight,
operational hours, wind direction, sunshine probabilities, and
other mitigation confirxned by Staff to be in compliance with
this condition. After coznmencement of commercial operation,
Applicant shall conduct further review of the impact and
possible mitigation of all project-related shadow flicker
complaints through its complaint resolution process.

(48) Applicant must develop a complaint resolution process that
shall include procedures for responding to complaints about
excessive noise during construction, and excessive noise and
excessive shadow flicker caused by operation of the facility.

The complaiz-it resolution process must include procedures by
which complaints can be made by the public, how complaints
will be tracked by Applicant, steps that will be taken to interact
-,Arith the complainant and respond to the coYnplaint, steps that
will be taken to verify the merits of the complaint, and steps
that will be taken to xn.itigate valid complaints. Mitigation, if
required, must consist of either reducing the impact so that the
project contribution does not exceed the requirements of the
certificate, or other means of mitigation reviewed by Staff for
confirmation that it complies with this condition.
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(49) At least 30 days prior to construction, Applicant must perform
a_ study. of the potential impacts of the project to any known
microwave path or system. Applicant must contact all electric
service, providers that operate within the project area for a
description of specific microwave paths to be included in the
study. A copy of this study must be provided to the electric
service providers for review, and to Staff for review and
confirmation that it complies with this condition. The
assessment must conform to the following requirements:

(a) An independent and registered surveyor, licensed
to survey within the state of Ohio, shall deternune
the exact locations and worst-case Fresnel Zone
dimensions of all known microwave paths or
systems operating within the project area,
including all paths a.nd systems identified by the
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electric service providers that operate witliin the
project area. In addition, the surveyor shall
determine the center point of all turbines within
1,000 feet of the worst-case Fresnel Zone of each
system, using the same survey equipment.

(b) Provide the distance (feet) between the surveyed
center point of each turbine identified within
section (a) above and the surveyed worst-case
Fresnel Zone of each microwave system path.

(c) Separately provide the distance (feet) between the
nearest rotor blade tip of each surveyed turbine
identified within section (a) above and the
surveyed worst-case Fresnel Zone of each
microwave system path. t

(d) Provide a map of the surveyed microwave paths
and turbines at a legible scale.

(e) Describe the speca.fic, expected impacts of the
project on all microwave paths and systems
considered in the study.
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(50) Applicant must mitigate all observed impacts to: (a) inicrowave
paths and systems identified in the communication studies
performed for this project or required by the Board; (b) new
microwave paths or systems identified by an electric service
provider. .after the communication studies. . are performed but
prior to the date Applicant advises such electric service
provider of the final turbine layout, provided construction has
commenced on such new paths or system prior to the date
Applicant advises such electric service provider of the final
turbine layout; or (c) new microwave paths or systems.
identified by an electric service provider following the date
Applicant advises such electric service provider of the final
turbine layout, but only if Applicant subsequently modifies the
fina.l turbine layout and such microwave paths or systems were
modified or i.rLtroduced in reliance upon the original final
layout, provided construction has commenced on such new
paths or systems prior to the date Applicant advises such
electric service provider of the modified final turbine layout.
Avoidance and mitigation must consist of measures acceptable
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to Staff, Applicant, and the affected path owner, operator, or
licensee(s),

(51) If any turbine is determined to cause Next-Generation Radar
interference, Applicant must propose a technical or
administrative work plan, protecting proprietary interests in
wind speed data, v,Thich provides for the release of real-time
meteorological data to the National ti'Veather Service office in
Wilnungton, Ohio. If an uncontrollable event should render
this data temporarily unavailable, Applicant must exert
reasonable effort to restore connectivity in a timely manner.

(52) Applicant, facility owner, and/or facility operator must comply
with the following conditions regarding decommissioning:

(a) Provide the final decommissioning plan to Staff
and the county engineer(s) for review and
confirmation of compliance with. this condition, at
least 30 days prior to the preconstruction
conference. The plan must:

(i) Indicate the intended future use of the
land following reclaxn.ation.
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(ii) Describe the following: engineering
techniques and major equipment to be '
used in decominissioning and
reclamation; a surface water drainage
plan and any proposed impacts that
would occur to surface and ° ground
water resources and wetlands; and a
plan for backfilling, soil stabilization,
compacting, and grading.

(iii) Provide a detailed timetable for the
accomplishment of each major step in
the decommissioning plan, including
the steps to. be taken to comply with
applicable air, water, and _ solid waste .
laws and regulations and any applicable
health and safety standards in effect as
of the date of submittal.
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(b) Provide a revised decommissioning plan to Staff
and the county engineer(s) every five years from
the commencement of construction. The revised
plan. must reflect advancements in engineering
techniques - and reclamation equipment and
standards. The revised plan shall be applied to
each five-year deconunissioning cost estimate.
Prior to implementation, the decomsnissioning
plan and any revisions shall be reviewed by Staff
to confirm com:pliance with this condition.
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(c) Complete, at its expense, decommissinning of the
facility, or individual wind turbines, within
12 months after the end of the useful life of the
facility or individual wind turbines. If no
electricity is generated for a continuous period of
12 months, or if the Board deems the facility or
turbine to be in a state of disrepair warranting
decommissioning, the wind energy facility or
individual wind turbines will be presumed to
have reached the end of their useful life. The
Board may extend the useful life period for the
wind energy facility or individual turbines for
good cause as shown by the facility owner
and/or facility operator. The Board may also
require decommissioning of individual wind
turbi.nes due to health, safety, wildlife impact, or
other concerns that prevent the turbine from

operating within the terms of the certificate.

(d) Decommissioning will include: the removal and
transportation of the wind turbines off site; and
the removal of buildings, cabling, electrical
components, access roads, and any other
associ.ated facilities, unless otherwise mutually
agreed upon by the facility owner and/or facility
operator and the landowner. All physical
material pertaining to the facility and associated
equipment must be removed to a depth of at least
36 inches beneath the soil surface and transported
off site. The disturbed area must be restored to
the same physical condition that existed before
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erection of the facility. Damaged field tile
systems must be repaired to the satisfaction of the
property ou-rri.er.

(e) During decommissioning, all recyclable materials,
salvaged and nonsalvaged, must be recycled to
the furthest extent practicable. All other
nonrecydable waste materials must be disposed
of in accordance with state and federal law.

(f) The facility owner and/or facility operator shall
not remove any improvements made to the
electrical infrastructure if doing so would disrupt
the electric grid, unless otherwise approved by
the applicable regional transmission organization

and interconnection utility.
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(g) Subject to confirmation of compliance with this
condition by Staff, and seven days prior to the
preconstruction conference, an independent,
registered professional engineer,, licensed to
practice engineering in the state of 0hio, will be
retained to estimate the total cost of
decomriussioning in current dollars, without
regard to salvage value of the equipment. Said
estimate must include: (1) an identification and
analysis of the activities necessary to implement
the most recent approved decorrunissioning plan
including, but not limited to,. physical
construct-ion and demolition costs assuming good
industry practice and based on ODOT's Procedure
for Budget Estimatang and RS Means material and
labor cost indices or any other publication or
guidelines approved by Staff; (2) the cost to
perform each of the activities; (3) an amount to
cover contingency costs, not to exceed 10 percent
of the above calculated reclamation cost. Sai.d.
estimate will be converted to a per-turbine basis
(the "Decommissionzng Costs"), calculated as the
total cost of decommissioning of all facilities as
estimated by the professional engineer divided by
the number of turbines in the most recent facility
engineering drawings. This estimate must be
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conducted every five years by the facility owner
and/or facility operator.

(h) Applicant, facility owner and/or facility operator
must post and maintain for decomznissioning, at
its election, fm.-tds, a surety bond, or similar
financial assurance in an amount equal to the per-
turbine decommissioning costs multiplied by the
sum of the number of turbines constructed and
under construction. The funds, surety bond, or
financial assurance need not be posted separately
for each turbine, as long as the total amount
reflects the aggregate of the decomix ►_issioning
costs for all turbines constructed or under
.constr.uction. For purposes of this condition, a
turbine is considered. to be under construction at

the commencement of excavation for the turbine
foundation. The form of financial assurance or
surety bond must be a financial instrument
mutually agreed upon by the Board and
Applicant, the facility owner,. and/or the facility
operator. The fin.an.cial assurance must ensure
the faithful performance of all requirements and
redamation conditions of the most recently filed
and approved decommissioning and reclamation
plan. At least 30 days prior to the preconstruction
conference, Applicant, the, facility owner, and/or
the facility operator must provide an estimated.,..
timelin:e for - the posting of decommissioning
funds based on the construction schedule for each
turbine. Prior to commencement of construction,

Applicant, the facility owner, and/or the facility
operator must provide a statement from the
holder of the financial assurance demonstrating
that adequate funds have been posted for the

scheduled construction. Once the financial
assurance is provided, Applicant, facility owner
a.nd/or facility operator must maintain such
funds or assurance throughout the remainder of
the applicable term and must adjust the amount
of the assurance, if necessary, to offset any
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increase or decrease in the decommissionung
costs.

(i) The decomYnissiozung funds, surety bond, or
financial assurance shall be released by the holder
of the funds, bond, or financial assurance when
the facility owner and/or facility operator has
demonstrated, and the Board concurs, that
decommussioning has been satisfactorily
completed, or upon written approval of the
Board, in order to implement the
decommissioning plan.

(53) Prior to the com.mencement of construction activities that
require permits or authorizations by federal or state laws and
regulations, Applicant must obtain and comply with such
permits or authorizations. Applicant must provide copies of
permits and authorizations, including all supporting
documentation, to Staff within seven days of issuance or
receipt by Applicant. Applicant must provide a schedule of
construction activities and acquisition of corresponding
permits for each activity at the preconstruction conference.

(54) At least seven days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation of
compliance with this condition, a copy of all NPDES permits
includ°zng its approved SWPPP, approved SPCC procedures,
and its erosion and 'sediment control plan. Any soil issues
must_be. addressed through proper design and adherence to the
Ohio EPA BMPs related to erosion and sedimentation control.

(55) Applicant must. employ ' the following erosion and
sedimentation control measures, construction methods, and
BMPs when working near envirorunental.ly sensitive areas
and/or when in close proximity to any watercourses, in
accordance with the Ohio NPDES permit(s) and SWPPP
obtained for the project:

(a) During constru:ction of the facility, seed all
disturbed soil, except within actively cultivated
agricu:ltural fields, within seven days of final
grading with a seed mixture acceptable to the
appropriate county cooperative extension service.
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Denuded areas, including spoils piles, must be
seeded and stabilized within seven days, if they
will be undisturbed for more than 21 days.
Reseeding must be done within seven days of
emergence of seedlings as necessary until
sufficient vegetation in all areas has been
established.

(b) Inspect and repair all erosion control measures
after each rainfall event of one-half of an inch or
greater over a 24-hour period, and maintain
controls until permanent vegetative cover has
been established on disturbed areas.

(c) Delineate all watercourses, including wetlands,
by fencing, flagging, or other prominent means.

(d) Avoid entry of construction equipment into
watercourses, including wetlands, except at
specific locations where construction has been
approved.
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(e) Prohibit storage, stockpiling, and/or disposal of
equipment and materials in these sensitive areas.

(f) Locate structures outside of identified
watercourses, including wetlands, except at
specific locations where construction has been
approved.

(g) Divert all storm water runoff away from fiIl
slopes and other exposed surfaces to the greatest
extent possible, and direct instead to appropriate
catchsnent structures, sediment ponds, etc., using
diversion berms, temporary ditches, check dams,
or similar measures.

(56) Applicant must remove , all temporary gravel and other__
construction stagi.ng area . and ac

.
cess road`'materials after

completion of construction activities, as weather permits,
unless otherwise directed by the landotivner. Impacted areas
must be restored to preconstruction coilditions in compliance
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with the NPDES permit(s) obtained for the project and the
approved SWPPP created for this project.

(57) Applicant shall not dispose of gravel or any other construction
material during or following construction of the facility by
spreading such material on agricultural land. All construction
debris and all contaminated soil must be promptly removed
and properly disposed of in accordance with Ohio EPA
regulations.

(58) Applicant shall comply tivith fugitive dust rules by the use of
water spray or other appropriate dust suppressant measures
whenever necessary.

(59) Applicant shall comply with any drinking water source
protection plan for any part of the facility that is located within
drinking water source protection areas of the local villages and
cities.

(60) Applicant shall provide a copy of any floodplain permit
required for construction of this project, or a copy of
correspondence with the floodplain adiitiinistrator showing that
no permit is required, to Staff within seven days of issuance or
receipt by Applicant.
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(61) Thirty days prior to commencement of construction, Applicant
must notify, in writing, any owner of an airport located within
20 miles of the project boundary, whether public or private,
whose operations, operating thresholds/miiv:mums,
landing/approach procedures and/or vectors are expected to
be altered by the siting, operation, maintenance, or
decommissioning of the facility.

(62) Applicant must meet all recommended and prescribed FAA
and ODOT-OA requirements to construct an object that may
affect navigable airspace. This includes submitting coordinates
and. heights for all towers exceeding 199 feet at ground level for
ODOT-OA and FAA review prior to construction, and the
nonpenetration of any FAA PaYt 77 surfaces:

(63) All applicable structures, including construction equipment,
must be lit in accordance with FAA circular 70/7460-1 K
Change 2, Obstruction Marking and Lighting; or as otherwise
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prescribed by the FAA. This includes a].I cranes and
construction equipment. Lhxring construction, Applicant shall
ensure that all structures that reach 200 feet in height, at
ground level, are temporarily marked and lit uiitil. permanent
lighting is installed.

(64) Appli.cant must provide the flight service stations -i-vzthin
proximity with NOTAM. These notices must include the
latitude and longitude coordinates for all structures, including
cranes and construction equipment, that exceed 200 feet in
height at ground level.

(65) Applicant must file all 7460-2 forms with the FAA at least 42
days prior to construction and with Staff for confirmation of
compliance with this condition.

(66) Within 30 days of construction completion, Applicant must file
the as-built transmission structure coordinates and heights
(above ground level) with the ODOT-OA and the FAA.
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(67) Applicant must submit to Staff, for review and confirmation
that it complies with this condition, a medical needs service
plan for construction, testing, and operation of this facility, in
coordination with the local emergency medical helicopter,
CareFlight, This plan must incorporate measures that assure
immediate shut downs of any portion of the facility necessary
to allow direct routes for emergency medical. helicopter
services within the vicinity of the facility.

(68) Applicant shall not construct Turbines 79 and 95 in accordance
with Section VI(F)(2)(a) of this Opinion, Order, and Certificate.

(69) Champaign shall not locate surveillance cameras on or around
the turbines for any reason other than operational needs.
Should a justifiable operational need arise, Applicant must
notify Staff prior to such installation and take measures to
ensure no invasion of the privacy of neighboring properties.

(70) Applicant must provide all local fire and emergency service
personnel with turbine layout maps, tower diagrarns,
schematics, turbine safety m.anuals, and an emergency 24-hour
toll-free telephone number for Champaign.
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(71) Applicant must placard each turbine tower with a 24-hour
emergency telephone n.uznber for Champaign.

(72) Applicant shall be prohibited from locating a proposed turbine
where: (1) the distance from the turbine to either of two towers
owned by the Champaign Telephone Company located at
10955 Knoxville Road, Mechanicsburg, Ohio 43044 (LAT: 40-0-
30.16 N; LONG: 83-35-14.39 W) and at 2733 Mutual Union
Road, Cable, Ohio 43009 (LAT: 40-9-26.0 N; LONG: 83-37-52.0
W) is less than the total height of the turbine above ground
level or (2) the turbine would be in the direct line of sight

between the two towers.
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Finally, the Commission notes that The Supreme Court of Ohio has recognized that
the statutes governing these cases vest the Board with the authority to issue certificates
upon such conditions as the Board considers appropriate; thus acknowled.ging, that the
construction of these projects necessitates a dynamic process that does not end with the
issuance of a certificate. The Court has concluded that the Board has the authority to allow
Staff to monitor compliance with the condition.s th.e Board has set. In re Application of
Buckeye Wind, L.L.C. for a CertZfi.cate to Construct Wind-Powered Electric Generation Facilities in
Champaign County, Ohio, 131 Ohio St.3d 449, 2012-Ohio-878, 966 N.E.2d 869, 116-17, 30.
Such monitoring includes the convening of preconstruction conferences and the
submission of follow-up studies and plans by the applicant. As recognized by the Court in
Buckeye Wind, if an applicant proposes to change,any of the conditions approved in the
certificate, the applicant is required to file an amendment. As discussed above in Section
III, the Board would be required to hold a hearing in accordance with Section 4906.07,
Revised Code, in the same manner as on an application, where an amendment application
involves any material increase in any envi:ronrnental impact or substantial change in the
locatiori of all or a portion of the facility. Particularly in light of these procedural
safeguards, the Board reiterates its conclusion that the criteria established in accordance
with Chapter 4906, Revised Code, are satisfied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Champaign is a corporation and a person under Section
4906.01(A), Revised Code.

(2) The proposed wind powered electric generation facility is a
major utility facility under Section 4906.01(B)(1), Revised Code.

(3) On. January 6, 2012, Champaign filed notice of the present case
and notice that a public informational meeting would be held
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on January 24, 2012, at Triad High School, 8099 Brush Lake
Road, North Lewisburg, Ohio 43060.

(4) On May 15, 2012, Cham.paign filed its application for a
certificate to site a wind-powered electric generation facility in
Champaign County, Ohio.

(5) On July 13, 2012, the Board notified Champaign that its
application had beer.-i found to be complete pursuant to Rule
4906-1, et seq., O.A.C.

(6) On Ju].y 20, 2012, Champaign filed a certificate of sertri.ce of its
accepted and com.plete application, in accordance with Rule
4906-5-06, O.A.C.

(7) By entry issued August 2, 2012, the ALJ granted Champaign's
request for waiver of: the one-year notice period required by
Section 4906.06(A)(6), Revised Code; the requirement that
Applicant provide certain cross-sectional views and locations
of bori.ngs, pursuant to Rule 4906-17-05(A)(4), O.A.C.; and the
requirement that Applicant submit a map of the proposed
electric power generating site showing the grade elevations
where modified during construction pursuant to Rule 4906-17-
05(B)(2)(h), O.A.C.

(8) On October 10, 2012, Staff filed its report of investigation of the
proposed facility.
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{9)... . The ALJ granted mo.tions to i.ntervene filed by IJNU, the.Farm
Federation, the County/Townships, Urbana, and Pioneer.

(10). A local public hearing was held on October 25, 2012, at Triad
I-High School, North Lewisburg, Ohio.

(11) Champaign filed its proofs of publication of the hearing notice
on September 13, 2012, and November 6, 2012.

(12) On November 8, 2012, the adjudicatory hearing commenced
asid rt...coftcluded 'on November 28;` 2012 ._Rebuttal testimony
was taken on December 6, 2012.

(13) The ALJs' rulings shall be affirmed, in part, and derued, in part,
as set forth in Section V of this Opinion, Order, and Certificate.
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(14) Adequate data on the proposed faci:lity has been provided to
make the applicable determ.in.ations required by Chapter 4906,
Revised Code, and the record evidence in this matter provides
sufficient factual data to enable the Board to make an informed
decision.

(15) Cham.paign.'s application filed on May 15, 2012, complies with
the requirements of Chapter 4906-13, O.A.C.

(16) The record establishes that the basis of need, under Section
4906.10(A)(1), Revised Code, is not applicable.

(17) The record establishes that the nature of the probable
environznental impact of the facility has been determined and it
complies with the requirements in Section 4906.10(A)(2),
Revised Code, subject to the conditions set forth in this
Opinion, Order, and Certificate.

(18) The record establishes that the proposed facility represents the
minimum adverse environmental impact, considering the state
of available technology and the nature aii.d economics of the
various alternatives, and other pertinent considerations under
. Section. 4906.10(A)(3), Revised. Code, subject to the conditions
set forth hn this OpS.rdon, Order, and Certificate.
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(19) The record establishes that the facility is consistent with
regional plans for expansion of the electric power grid and will
serve the interests of electrical system economy and reliability,
under Section 4906.10(A)(4), Revised Code, subject to the__.,...... _ .
conditions set forth in this Opinion, Order, and Certificate:

(20) The record establishes, as required by Section 4906.10(A)(5),
Revised Code, that the facility will comply with Chapters 3704,
3734, and 6111, Revised. Code, and Sections 1501.33 and
1501.34, Revised Code, and all rules and standards adopted
pursuant thereto and under Section 4561.32, Revised Code.

(21) The record establish.es that the facility will serve the public
^terest; conver^ienee; and necessity; as -requzred under -Section-_
4906.10(A)(6), Revised Code, subject to the conditions set forth
in this Opinion, Order, and Certificate.
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(22) The record establishes that the facility will not adversely
impact the viability of any land in an existing agricultural
district, under Section 4906.10(A)(7), Revised Code.

(23) Based on the record, the Board shall issue a Certificate of
Environmental Compatibility for the construction, operation,
and maintenance of the proposed wind-powered electric
generation facility in Champaign County, Ohio, subject to the
conditions set forth in this Opinion, Order, and Certificate.

ORDER:

It is, therefore,
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ORDERED, That UNU's, Urbana's, and the County/Townships' requests to reverse
the rulings of the ALJs are der 'ed, in part, and granted, in part, as set forth in Section V of
this Opinion, Order, and Certificate. It is, further,

ORDERED, That UNTI's motion to reopen the hearing record is denied, as set forth
in Section V of this Opinion, Order, and Certificate. It is, further,

ORDERED, That the motion for protective order filed by Gamesa be granted. It is,
further,

ORDERED, That the Board's docketing division mainfain, under seal, the redacted
copy of the Gamesa General Characteristics Manual for the G97 turbine model, which was
filed under seal in this docket on November 13, 2012, for a period of 18 months, endirr.g on
November 28, 2014. It is, further,

ORDERED, That Champaign's application to construct electricity generating wind
turbines and electrical substations in Champaign County, Ohio, be approved and a
certificate be issued to Champaign, subject to the conditions set forth in this Opinion,
Order, and Certificate. It is, further,

ORDERED, That the certificate contain the conditions set forth in the Conclusions
and Conditions Section of this Opinion, Order, and Certificate. It is, further,
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ORDERED, That a copy of this Opinion, Order, arid Certificate be served upon each
party of record and any other interested persons of record.

David Goodman, Board Member
and Director of the Ohio
Development Services Agericy

Theodore Wymyslo, Board Member
and Director of the
Ohio Department of Health

avid aniels, Board Member
and Di:rector of the Ohio
Department of Agriculture

Chairman
lission of Ohio

James hringer, Board Member
and Director of the Ohio
Departznent of Natural sources

Scott Nally, Board Member
and Director of the Ohio
Environmental Protection Agency

Jeffi ey J. Lechak, Board Member

and Public Member
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MAY 292,013
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Barcy F. McNeal
Secretary

'I'1TE OHIO POWER S=G BOARD



BEFORE

THE OHIO POWER SITING BOARD

In the Matter of the Application of )
Champaign Wind, LLC, for a Certificate to )
Construct a Wind-Powered Electric ) Case No. 12-160-EL-BGN
Generating Facility in Champaign County, )
Ohio. )

ENTRY ON REHEARING

The Board finds:

(1) On May 15, 2012, Champa.ign Wind, LLC (Champaign or
Applicant), filed, with the Ohio Power Siting Board (Boaxd),
an application pursuant to the provisions of Chapter 4906-
17, Ohio Administrative Code (O.A.C.), for a certificate to
construct a wind-powered electric generation facility in
Champaign County, Ohio.

(2) On May 28, 2013, the Board issued its opinion, order, and
certificate approving the application, with modifications,
and ordering that a certificate be issued, subject to
72 conditions set forth in the opinion, order, and certificate.

(3) Section 4906.12, Revised Code, states, in pertinent part, that
Sections 4903.02 to 4903.16 and 4903.20 to 4903.23, Revised
Code, apply to a proceeding or order of the Board as if the
Board were the Public Utilities Commission of Ohio
(Commission).

(4) Section 4903.10, Revised Code, provides that any party who
has entered an appearance in a Commission proceeding may
apply for rehearing with respect to any matters determined
by the Commission within 30 days after the entry of the
order upon the journal of the Commission.

(5) Rule 4906-7-17(D), O.A.C., states, in relevant part, that any
party or affected person may file an application for
rehearing within 30 days after the issuance of a Board order
in the manner and form and circumstances set forth in
Section 4903.10, Revised Code.
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(6) On June 27, 2013, timely applications for rehearing of the
May 28, 2013, opinion, order, and certificate were filed by
Diane McConnell, Robert McConnell, Julia Johnson, and
Union Neighbors United, Inc. (collectively, UNU), and the
Board of Cornnlissioners of Champaign County, Ohio, with
the Boards of Trustees of the Townships of Union, Urbana,
and Goshen (collectively, County/Tovvnships).

(7) By entry issued July 25, 2013, in accordance with Rule 4906-
7-17(I), O.A.C., the administrative law judge (ALJ) granted
the timely applications for rehearing filed by UNU and the
County/Townships solely for the purpose of affording the
Board additional time to consider the issues raised in these
applications for rehearing.

(8) The Board has reviewed and considered all of the arguments
on rehearing. Any argu.ments on rehearing not specifically
addressed herein have been thoroughly and adequately
considered by the Board and are being denied. In
considering the arguments raised, the Board will address the
merits of the assignments of error by party and in the order
in which they were addressed in the opinion, order, and
certificate.

The Ci of Urbana's Filin

(9) The Board notes that the city of Urbana (Urbana) filed a
document purporting to be an application for rehearing on
June 28, 2013.

(10) Thereafter, on J^.'Iy 8, 2013, C-hampaign filed a motion to
strike the document filed by Urbana, noting that the
purported application for rehearing was filed 31 days after
the issuance of the Board's opinion, order, and certificate.
Consequently, Champaign argues that the Board has no
jurisdiction to entertain an application for rehearing that is
filed subsequent to the statutory deadline, citing Dover v.
Pub. i..lttrl. Comm. of Ohio, 126 Ohio St. 438, 185 N.E. 833
(1933), Pollitz v. Pub. Lttil. Comm, of Ohio, 98 Ohio St. 445,121.
N.E. 902 (1918). (Co.ltilotion to Strike at 3-4.)

(11) On July 11, 2013, Urbana filed a response to Champaign's
motion to strike. In its response, Urbana initially argues that
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the deadline for applications for rehearing was July 1, 2013,
and not June 27, 2013. In support, Urbana cites Rule 4901-1-
07, O,A.C., which provides that three days shall be added to
a prescribed period of time where service is made by mail.
Urbana argues that this rule requires that three days be
added to the statutory 30-day rehearing period set forth in
Section 4903.10, Revised Code. In the alternati.ve, Urbana
argues that any delay in filing its application for rehearing
was excusable because: no service by hand delivery was
made on Urbana on May 28, 2013, despite the fact that Board
Staff member Matt Butler indicated a press release would be
issued later in the day; the order was not electronically filed
in the Board's docket unti13:55 p.m. on May 28, 2013, which
was only five minutes before the close of Urbana'.s business
day; the service notice was not docketed until 4:48 p.m.,
when Urbana's offices were closed, and was not served
upon Staff Attorney Breanne Parcels, despite her designation
as trial attorney, in accordance with Rule 4906-7-11, O.A.C.;
Urbana was not served with the order via email; and Urbana
was not served with a hard copy by mail until May 30, 2013.
(Urbana Response at 2-3.)

(12) On July 15, 2013, Champaign filed a reply to Urbana's
response. In its reply, Champaign reiterates that the Board
cannot exercise jurisdiction over an application for rehearing
unless the appeal has been perfected in accordance with the
statute. Champaign adds that nothing within Section
4903.10, Revised Code, pernuits an application for rehearing
to be filed within 30 days of the service of the order
(emphasis au.ded). (Co.1?iesponse at 1-2.)

(13) Section 4906.12, Revised Code, notes that certain sections,

including Section 4903.10, Revised Code, shall apply to any
proceeding or order of the Board under Chapter 4906.
Section 4903.10, Revised Code, explicitly provides that
applications for rehearing must be filed within 30 days after
the entry of the order upon the journal of the Board (emphasis
added). Upon review of Urbana's application for rehearing,
we find that it was not filed within the 30-day time
requirement and, therefore, it is untimely filed.
Accordingly, the Board has no jurisdiction to consider
Urbana's application for rehearing. See Greer v. Pub. Util.

-3-
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Conzm. of Ohio, 172 Ohio St. 361,176 N.E.2d 416 (1961); Dover
v. Pub. Util. Comm, of Ohio, 126 Ohio St. 438, 185 N.E. 833
(1933). See also In Zhe Matter of the Application of the Cleveland
Electric Illuminating Company for a Certification of the Rachel
138 kV TYCansmission Line Project, Case No. 95-600-EL-BTX,
Entry (May 19,1997).

Although Urbana correctly points out that the date of the
event shall not be included, the thirtieth day after the entry
of the order into the Board's journal is June 27, 2013. In
addition, the Board notes that Urbana's reliance on
Commission Rule 4901-1-07, O.A.C., is misguided, as Board
Rule 4906-1-04, O.A.C., dictates the computation of time for
Board proceedings. Even if the Board could rely on Rule
4901-1-07, O.A.C., the rule unambiguously applies only to
pleadings or other papers served by a party to a proceeding,
not an opinion and order issued by the Board or
Conunission (emphasis added). Therefore, as the Board has
no jurisdiction to even consider Urbana's late-filed
application for rehearing, the Board finds Champaign's
motion to strike is moot and need not be considered.

The CounV/Townslups' Application for Rehearin_g

Procedural Matters

(14) In their application for rehearing, the County/Townships
allege that the Board failed to afford the County/Townships
due process during the adjudicatory hearing. In support of
this assignment of error, the County/Townships provide
that Ctampaigrt witnesses Speerschneider and CrovYrell were
unable to answer some of the questions posed by counsel for
the County/ Townships. The County/ Townsships believe
that this demonstrates that Champaign's witnesses were not
qualified to testify and, therefore, the County/Townlships
were deprived of the opportunity to cross-examine experts
on the application. Consequently, the County/ Townships
conclude that the Board's admission of the application as
evidence was improper. (County/Townships App. at 11-
12.)

-4-

In its memorandum contra, Champaign explains that it is
longstanding practice to allow an application and its
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corresponding exhibits through witness testimony of an
officer or experienced employee of an applicant. Champaign
points out that Champaign witness Speerschneider is an.
officer with Applicant and has extensive experience in the
industry. Champaign adds that Champaign witness Crowell
was the senior project manager in ecological matters and, as
such, an expert, the admission of his testimony into the
record was appropriate. (Co. Memo Contra at 5-7.)

As noted in the opinzon, order, an.d certificate, Board
precedent allows for the introduction of an application or
study by a sponsoririg witness who had significant
responsibility in the production of an exhibit. The
County/Townships fail to present any justification for the
Board to depart from its past precedent, and the record
reflects that Champaign witnesses Crowell and
Speerschneider had significant roles in compiling the
application and its exhibits, as well as extensive industry
experience. The Board also finds the County/Townships'
due process arguments to be without merit. We note that
not only did the County/Townships cross examine these
witnesses, nothing precluded the County/Townships from
conducting depositions of Champaign witnesses Crowell
and Speerschneider prior to the hearing in order to
determine whether either of the witnesses was familiar with
the County/Townships' areas of concern within the
application. Further, nothing prevented the
County/Townships from subpoenaing other individuals
who may have contributed to the items that were compiled
by Charnpaigri wiinesses Crowell and Speerscl:ta:teider. Il:e
fact, the County%Townships requested a subpoena during
the adjudicatory hearing, which the ALJs granted, in order
to call a Staff witness to testify on a specific area of the Staff
Report on which the C.ounty/Townships had questions.
(Order at 12-13; Tr. at 2435-2443.) Accordingly, as the
County/Townships fail to show that their due process rights
were in any way violated, the County/Townships'
application for rehearing should be denied.

Setbacks - Blade Shear and Fire

-5-

(15) In their application for rehearing, the County/Townships
argue that the opinion, order, and certificate is unreasonable
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unless the Board requires that setbacks from the
turbines to nonparticipating landowners' property lines
conform to manufacturers' setback recommendations. More
specifically, the County/Tovvnships argue that multiple
turbine safety manuals set forth greater setback
recommendations than those required by the opinion, order,
and certificate, including a Gamesa safety manual that the
County/Townships claim is uncontroverted evidence of a
recommended setback greater than the minimum statutory
setback. (County/Townships App. at 9-11.)

In its memorandum contra the County/Townships'
application for rehearing, Champaign notes that the
County/Townships have cited turbine safety manuals'
temporary clearance recommendations in the event of fire or
overspeed, arguing that these distances ought to be used as a
permanent setback. Champaign points out that the Board
specifically found in the opinion, order, and certificate that
the County/Townships confuse the temporary clearance
recommendations in the event of temporary safety
situations, which are akin to temporary evacuations that
might take place during a gas leak, with the actual
manufacturer setback recommendations. Further,
Champaign notes that Staff witness Conway testified that he
contacted all potential turbine manufacturers in this case
and, with Staff's recommendations, confirmed that the
project wiJl exceed all manufacturer setback
recommendations. (Co. Memo Contra at 4-5.)

The Board declines to grant the County/Townships'
application for rehearing on the issue of blade shear and
setbacks. Initially, the Board emphasizes that the
County/Townships have raised no new arguments that
were not raised at hearing and discussed in the opiiiion,
order, and certificate. As the Board explained in the opinion,
order, and certificate, the County/Townships
nlisunderstood the cited provisions from the turbine safety
manuals, as these were not minimum setback
recommendations, but recommended temporary clearance
areas in the event of temporary safety situations, such as fire
or overspeed, akin to temporary evacuations during a gas
leak from a gas pipeline. Further, contrary to the

-6-
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County/Townships' argument, the safety manuals are not
uncontroverted evidence of manufacturer setback
recommendations. In fact, as discussed in the opinion,
order, and certificate, Staff witness Conway testified that he
contacted all potential turbine manufacturers in this case
and confirmed that, with Staff's conditions, the project will
exceed all manufacturer setback recommendations. (Order
at 41-42.) Consequently, the Board finds that the
County/Townships' application for rehearing on this issue
should be denied.

Decommissioning

(16) In their application for rehearing, the County/ Townships
argue that the opinion, order, and certificate is unreasonable
and unlawful unless the Board revises Condition (52)(h) to
require financial assurance for decommissioning in an
amount sufficient to cover the total costs of
decommi.ssioning (County/Townshi.ps App. at 7-8).

In its memorandum contra the County/ Townships'
application for rehearing, Champaign argues that the
County/Townships' request is unreasonable and reflects a
misunderstanding of the project. Champaign points out
that, pursuant to the opinion, order, and certificate, no more
than 52 turbines will actually be constructed, depending on
the turbine model selected. Under the County/Townships'
request, Champaign asserts, financial assurance would be
required for turbines that may never be built. Further,
Champaign points out that the County/Townships' witness
Knauth never provided a substantive reason why the
County/Townships' requested approach was necessary,
other than it was "preferable" in his opinion. (Co. Memo
Contra at 3-4.)

The Board finds that the County/ Townships have presented
no new arguments that were not raised at hearing and
addressed in the opinion, order, and certificate. As the
Board found in the opinion, order, and certificate, the
County/Townships' proposed condition would require
Champaign to post financial assurance without considering
the number of turbines actually constructed or under
construction, and would require a revised decommissioning

-7-
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plan every three years, which is too short to be practical and
does not align with the Board's most recent decisions on
decomini.ssioning (Order at 72). Consequently, the Board
finds that the County/Townships' application for rehearing
on this issue should be denied.

Conditions

(17) In their application for rehearing, the County/Townships
argue that the order is urzreasonable and unlawful unless the
Board revises Condition (29) to include the Boards of
Township Trustees as additional holders of the bonds or
financial assurance. The County/Townships point out that
the County Engineer has no authority over township roads
and would not be the entity responsible for the roads if
Champaign fails to repair them after the project. Further,
the County/Townships point out that the Board has found
that Champaign can enter into agreements with the Boards
of Township Trustees for any township roads utilized in the
plan. Consequently, the County/Townships state that they
believe the failure to include the township trustees as to
bonds/financial assurance was merely an oversight. The
County/ Townships request that the Board revise Condition
(29) to include the relevant boards of township trustees.
(County/Townships App. at 6-7.)

In its memorandum contra the County/Townships'
application for rehearing, Champaign argues that the Board
should reject the request for rehearing on this point.
Champaign argues that the "appropriate public authority"
referred to in the Board's Conditi.on (29) is the county
engineer, because Section 5543.01, Revised Code, gives the
county engineer general charge of the construction,
reconstruction, resurfacing, or improvements of roads by
boards of township trustees. Further, Champaign argues
that a county engineer, and not the boards of township
trustees, would have the appropriate experience to
determine the condition of a road and that it was
appropriate for the Board to leave this issue to the county
engineer. Finally, Champaign argues that the Board is n.ot
required by law to provide firtancial assurance for pre- and
post-construction roadwork for a major utility and, although
the Board elected to require it for the county in this case, it

-8-
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was not unreasonable or unlawful for the Board to decline to
require it for each township. (Co. Memo Contra at 1-3.)

In the opinion, order, and certificate, the Board included
Condition (29), which requires Applicant to promptly repair
any damaged public roads and bridges to their
preconstruction state under the guidance of the appropriate
public authority. Nevertheless, Condition (29) requires
C:hampaign to provide financial assurance to the Board of
Commissioners of Champaign County that it would restore
the public county and township roads to their
preconstruction condition. The Board finds, as the condition
expressly provides, that repairs must be made "under the
guidance of the appropriate public authority." Therefore, it
is logical that financial assurance should be made to the
public official or body possessing the appropriate statutory
authority. Consequently, the Board grants the
County jTownships' application for rehearing to the extent
necessary in order to clarify this language. The Board finds
that Condition (29) should be modified as follows:

Applicant must repair damage to government-
maintainecl. (public) roads and bridges caused
by construction activity. Any damaged public
roads and bridges must be repaired promptly
to their preconstruction state by Applicant
under the guidance of the appropriate public
authority. Any temporary improvements must
be removed, unless the public official or body
r^Qcanccinra^- the appropriate statutory authorityL" ",^,^^,,,ai.t^

requests that they remain. Applicant must
provide financial assurance to the public
official or body possessing the appropriate
statutory authority that it will restore the
public county and township roads in.
Champaign County it uses to their
preconstruction condition. Applicant must
also enter into a road use agreement with the
public official or body possessing the
appropriate statutory authority prior to
construction and subject to Staff review and
confirmation that it complies with this

-9-
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condition. The road use agreement must
contain provisions for the following:

(a) A preconstruction survey of the
conditions of the roads.

(b) A post-construction su:rvey of the
condition of the roads.

(c) An objective standard of repair that
obligates Applicant to restore the
roads to the same or better condition
as they were prior to the
construction.

(d) A timetable for posting of the
construction road and bridge bond
prior to the use or transport of heavy
equipment on public roads or
bridges.

(Order at 84.)

UNU's Application for Rehearing

Procedural Process

(18) In its application for rehearing, UNU argues that the
opinion, order, and certificate suggests that the certificate
amends the previously issued certificate to Buckeye IATind,
LLC, in In re Application of Buckeye Wind, LLC, Case No. 08-
666-EL-BGN (Buckeye Wind 1), Opinion, Order, and
Certificate (Mar. 22, 2010). UNU argues that, if the opinion,
order, and certificate was intended as an amendment of the
certificate issued in Buckeye Wind I, the order is unlawful.
(UNU App. at 3-4.)

Zn its memorandum contra UNU's application for rehearing,
Champaign asserts that its application in this case was not
an amendment application and nothing in the opinion,
order, and certificate implies that the Board was approving
an amendment application. Champaign points out that the
Board merely discussed the Board's procedural process for
certificates and amendment applications and., additionally,

-10-
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clearly articulated that Champaign was applying for a
certificate in this case. (Co. Memo Contra at 1-2.)

The Board affirms that the application in this proceeding
was not an amendment application and the Board did not
approve an amendment application as part of its opinion,
order, and certificate. The portions cited by UNU are taken
from Section III, Procedural Process, of the opinion, order,
and certificate, in which the Board gave an overview of its
procedural process, including its process for amendment
applications. The Board provided this information to clarify
its amendment process because UNU's postheari:ng brief
exhibited confusion regarding injhether any modifications of
the certificate sought by a party after the certificate was
issued would be subject to any process (UNU Reply Br. at
30, 39-40). Accordingly, the Board finds that UNU's
application for rehearing on this issue should be denied.

Evidentiary Rulings

(19) In its application for rehearing, UNU argues that the Board
should allow discovery and testimony about the drafts of the
application and the Staff Report. (UNU App. at 87-89.)

Champaign responds that the ALJs denied the motion to
compel the production of application drafts on the ground
-that it was not relevant to the current application and not
reasonably calculated to lead to admissible evidence.
Champaign points out that UNU was still able to ask Staff
witness Conway several questions about a draft version of
the Staff Report. (Co. Memo Contra at 56-57.)

The Board finds that UNU raises, verbatim, the same
argument in its application for rehearing that it presented to
the Board in its initial brief in this matter. The Board notes
that UNU was given the opportunity to question Staff's
witness on matters relating to tlie Staff Report, including
how staff inerrtbers arrived at their conclusions in the Staff
Report. Accordingly, as we have already addressed the
argum.ents UNU raised in its initial brief in the opinion,
order, and certificate, we find that UNU's assignment of
error should be denied. (Order at 11-12; Tr. at 2555-2558;
UNU Br. at 66.)

-11-
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(20) In its next assignment of error, UNU claims that records
related to turbine sites sold to Champaign are gernian.e to
the certificate. UNU requests that the Board order
Champaign to produce these records and its witness should
be recalled to answer questions about the records. (UNU
App. at 89-90.)

Champaign responds that these records are not relevant, and
the request for these records was overly broad and overly
burdensome. Champaign further points out that UNU has
not presented any new arguments to justify reversal of the
Board's ruling. (Co. Memo Contra at 57-58.)

The Board finds that UNU's recitation of its arguments
raised in its initial brief fails to present anything new for the
Board's consideration. (Order at 13-14; UNU Br. at 67.)
Therefore, UNU's assignment of error should be denied.

(21) UNU requests the Board reopen discovery and the hearing
to find, admit, and consider evidence about environmen.tal
and safety hazards caused by turbine models other than
those listed in Champaign's application. In support of its
request, UNU states that Champaigri s witness, as well as
Champaign's counsel and the ALJs, admitted that
information about noise at other wind farms, even those
with different turbine models, is relevant to this application.
UNU contends that the order relies heavily on Cham.paigri s
representations about other turbine models' environmental
and safety records as support for the Board's findings.
(UNU App. at 90-91.)

Champaign replies that UNU does not make any specific
arguments as to any specific evidentiary ruling and, thus,
should not be considered by the Board. (Co. Memo Contra
at 58.)

The Board is unclear on what UNU is seeking in its request
to reopen discovery and the adjudicatory hearing in order to
consider evidence about informtion not included in the
application at hand. It is difficult for the Board to address
UNU when it broadly requests that we consider all rulings,
including our final order. Further, we find that UNU's
credibility in this matter is undermined by its false assertion
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that the ALJs admitted that noise complaints at other wind
projects are pertinent to the matter at hand. To the contrary,
UNU's citation relates to admission of Champaign witness
testimony, over UNU's objections, in which the ALJ
determined that the admission of witness testim.ony was
consistent with the previous ruling in wllich the ALJ, at
UNU's urging, denied Champaign's motion in limine, stating
that parties, including UNU, should be able to present
evidence on a broad range of issues that relate to the
application in this matter. UNU is essentially seeking a
double standard for considering evidence that the Board
declines to adopt. Nonetheless, we find that the ALJs'
rulings were consistent by allowing for all parties in this
matter to present evidence that was relevant to the
application in this proceeding. (UNU App. at 91; Tr. at 248-
249, 943-944.) Accordingly, we find UNU's assignment of
error should be rejected.

(22) UNU contends that the Board should reopen discovery in
order to reissue UNU's subpoenas that were quashed, as
well as reopen the hearing to admit the evidence produced
pursuant to the subpoenas. UNU claims that GE did not
object to the subpoena and was in the process of complying
with it when the ALJ quashed it, thus, the ALJ's ruling was
erroneous. UNU reiterates that the subpoenas were not in
any way overbroad and notes that subpoena requesting
information on the Vestas turbine model would have
provided information germane to Champaign's application.
(UNU App. at 92-95.)

Further, UNU believes that subpoenas limited to turbine
models listed in Champaign's application would have been
meaningless, as the turbine models are often new and have a
limited operational history. UNU adds that it offered to
narrow the scope of the subpoenas, as stated in its
memorandum, but the subpoenaed companies had no
interest in producing any records and declined to cooperate
with UNU. UNU offers that it did not file for amended or
revised subpoenas because the subpoenaed companies
refused to tell UNU's counsel what was necessary to refine
them. In addition, UNU states that it could not obtain the
subpoenaed blade throw evidence from other sources
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outside of the subpoenas, and the ALJs suppressed UNU's
attempts to question Staff on blade throw incidents
throughout the adjudicatory hearing. (UNU App. at 92-95.)

Champaign responds that the ALJs correctly ruled that the
subpoenas sought a host o.f information unrelated to the
specific matter at hand and were overly broad and unduly
burdensome. Champaign also points out that UNU was
allowed to ask Staff witness Conway about the blade throw
incident at a wind project certificated by the Board in In the

Matter of Paulding Wind Farm 11, LLC, Case No. 10-369-EL-

BGN (Timber Road M, Opinion and Order (Nov. 18, 2010).

(Co. Memo Contra at 5$-59.)

Initially, the Board notes that there is nothing within the
record indicating that General Electric Company, LLC (GE)
did not object to UNU's subpoena or was in the process of
complying with it. Assuming, arguendo, that UNU's
allegation is correct, the Board finds it puzzling that UNU
did not make any reference to i.ts assertion in its
memorandum contra the various motioxjs to quash. This
assertion is contradicted by its own application for
rehearing, in which UNU explained that "[ajs revealed by
the subpoenaed companies' continued pursuit of the
motions to quash, and their lack of response to UNU's offer,
the subpoenaed companies had no interest in producing any
records and declined to cooperate with UNU's attempts to
work for them.°' (UNU App. at 94.) Further, nothing
precluded UNU from exercising its right to file an
interlocutory appeal of the ALJ's entry granting various
motions to quash, or filing a new or amended subpoena. In
fact, UNU did ffle amended subpoenas after it initially filed
defective subpoenas on: September 24, 2012, that it ultimately
cured and refiled on September 28, 2012.

Furthermore, as UNU repeats similar arguments raised in its
initial brief, we find no merit in its request to reopen the
evidentiary hearing in this matter. In an exercise of
gamesmanship, UNU failed to formally object to the ALJ's
October 22, 2012, entry granting the motions to quash, in
part, until it filed in its initial brief in this matter on January
16, 2013, almost three months after the entry was issued and
over a month after the adjudicatory hearing in this matter
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had concluded. If UNU truly believed that it was without
the means to obtain information that it alleged was "being
hidden by the subpoenaed companies," it appears suspect
that no formal objections were raised until well after the
hearing concluded. While we understand that Rule 4906-7-
15, O.A.C., permits any party electing not to file an
interlocutory appeal to raise the propriety of any ruling in its
initial brief, but are concerned that, assuming arguendo, had
this information been germane to UNU's presentation of its
case, UNU had several avenues available to remedy this
alleged error that it chose to decline. Again, UNU had the
opportunity to file an interlocutory appeal of the October 22,
2012, ALJ.entry, as well as new subpoenas that were more
narrowly tailored to the documents UNU was seeking to
obtain. We find UNU's argument that it declined to file
amended or revised subpoenaas because the subpoenaed
companies refused to tell UNU's counsel what was
necessary to refine their request to be without merit. (Order
at 7-9.)

Finally, we again note the mischaracterization of UNU's
assertion that it was not permitted to question any witnesses
on blade throw incidents. To the contrary, as indicated in
the opinion, order, and certificate, UNU, as well as other
interveners and the ALJ, cross examined both Staff and
UNU's witness on the incident at Timber Road II (Timber
Road II incident). (Order at 9; Tr. at 1300-1303, 1315-1316,
1318-1320, 1328-1332, 2485-2486, 2550-2553, 2566-2572.)
Accordingly, the Board finds that UNU's assignment of error
on this issue is 111Ti+Vlth^iLlt'^"4̂1r1 "A s^'r'1tl`^ ^9° ^Ani°d.6} GllikA _ LLV1.L1.4 V^. 0.A.61u^.

(23) In its application for rehearing, UNU argues that the
evidence presented by Champaign and Staff on shadow
flicker is entirely based on inadmissible hearsay. UNU
claims that Champaign and Staff utilized lay witnesses to
render expert opinions on shadow flicker that they were not
qualified to give. UNU opines that Champaigri s shadow
flicker report is highly technical and detailed and contains
multiple modeling scenarios with WindPRO inputs and
outputs. UNU contends that it was improper for the Board
to allow for the admission of this exhibit because the witness
sponsoring the application did not have any first hand-
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knowledge of the shadow flicker modeling analysis. UNU
provides that the fact that a witness may be qualified to
testify as an expert in one discipline does not make the
expert qualified in a related discipline or subdiscipline.

(UNU App. at 95-98.)

Champaign counters that UNU ignores the experience of
Champaign's witnesses. Champaign asserts that both
witnesses were able to sufficiently answer questions about
the shadow flicker report, the methodology used, and the
assumptions and inputs. Champaign further replies that
calculating shadow flicker is a basic physics problem and
UNU's claim that it is "highly technical" is unfounded. (Co.
Memo Contra at 60-61.)

The Board finds that UNU's assignment of error should be
rejected. As indicated in the opinion, order, and certificate,
the record reflects that Champaign witnesses Poore and
Speerschneider, along with Staff witness Strom, were
qualzfied to testify on shadow flicker based on their
educational backgrounds and experience in the industry.
Further, the record reflects that the software referred to in
the application is regularly relied upon in the industry.
There is no evidence wi.thin the record to support UNU's
repeated claims that the shadow flicker reports or
corresponding testimony are in any way unreliable;
accordingly, we find that UNU's assignment of error should
be rejected. (Order at 51-52.)

(24) In a similar assignment of error, UNU asserts that
Champaign's witnesses should not have been able to
sponsor portions of the application for which they were not
qualified as an expert because their testimony constituted
hearsay. UNU accuses the Board of liberally bending the
hearsay rule and evidentiary principles applicable to expert
testimony for Champaign, while applying a more stringent
standard on UNU's witnesses, including UNU witnesses
Palmer and. McCann. UNU believes that the ALJs erred by
striking portions of the testimony of witnesses Palmer and
McCarm. Speci.fically, UNU states that the ALJs struck
portions of UNU witness McCann's testimony on the basis
that it was outside his area of expertise, indicating that the
ALjs applied a double standard. UNU believes that portions
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of the testimony of UNU witness Palmer, likewise, should
have been adzzutted, as he is an undisputed safety expert.
(UNU App. at 98-100,)

Champaign asks the Board to reject these arguments.
Champaign notes that the admission of the application was
consistent with the Board's long-standing practice to allow
an applicant to sponsor an application and exhibits through
the testimony of a witness that is an officer or experienced
employee of the applicant. Champaign further asserts that
the ALJ and Board decisions did not result in one standard
for Champaign and a different evidentiary standard for
UNU. Champaign claims that its witnesses were adequately
qualified and expressed a deep understanding for the
application contents. On the other hand, Champaign claims
that UNU witness Palmer had no experience in the wind
industry and sought to testify on information that he was
not responsible for compiling. (Co. Memo Contra at 62-63.)

The Board finds that UNU's arguments should be rejected.
UNU fails to provide any justifiable reason for the Board to
admit items that are hearsay and do not fall within any of
the hearsay exceptions. As noted in the opinion, order, and
certificate, Board precedent allows for the introduction of an
application or study by a sponsoring witness who had
significant responsibility in the production of an exhibit. We
see no reason to depart from Board precedent, particularly
i.n light of the fact that Champaign s witnesses have
considerable experience in the industry. Purther, not only
.X;.a TTT^TT7. ^'.^_ °"ainLLv'° f}"eac.i ^'V*+Tiecc°c ^"u't ^TI^TT:T ?l.Sn l^?d
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the opportunity to conduct depositions and engage in
discovery on matters related to their testimony. Moreover,
nothing precluded UNU from" subpoenaing other
individuals that assisted in the compilation of Champaigri s
application. We note that the Courity/ Townsh.ips chose to
exercise their right to subpoena during the course of the
adjudicatory hearing. UNU's choice to not avail itself of all
of the tools available to parties in Board proceedings does
not justify reversal of the Board's order. (Tr. at 2435-2443.)

-17-
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testimony was struck on the basis that it was outside his area
of expertise, the record actually indicates that a portion of
his testimony was struck because it was admittedly a
quotation copied from Wikipedia, which is undeniablv
hearsay (Tr. at 1010). Likewise, while UNU witness Palmer
does have experience as an engineer, he has no experience in
the wind industry v and it would have been unreasonable for
the Board to adrxiit testimony about the wind industry from
an internet website that consists entirely of third-party
information. Accordingly, the Board does not see any
inconsistency between Board rulings adrn.itting exhibits that
were coznpiled under the direction of witnesses with
extensive industry experience, as opposed to testimony
derived from internet websites where any third party can
post information or data. (Order at 9-10, 12-13; Tr. at 1020-
1021.) Accordingly, UNU's request for rehearing on this

issue should be denied.

(25) In its application for rehearing, UNU argues that the Board
wrongfully denied UNU's motion to reopen the record in
this proceeding. UNU opines that the Board's assertion that
the evidence UNU sought to introduce was cumulative is
improper. UNU alleges that the evidence contradicts the
testimony and evidence previously offered by Champaign.
(UNU App. at 55-56.)

Champaign responds that UNU did not meet its burden to
reopen the proceeding under Rule 4906-7-17(C), O.A.C.
Champaign asserts .that UNU attempted to present
cumulat;ve evzdence that did not relate to new and distinct
facts. Given that UNU presented evidence from its
witnesses on in.frasound measurements and cross-examined
Champaign's. witnesses on low frequency noise (LFN),
Champaign concludes that the Board correctly denied
UNU's request to reopen the record to submit additional
evidence on LFN and infrasound. (Co. Memo Contra at 36-
38.)

Consistent with the opinion, order, and certificate, the Board
finds that UNU's request to reopen the record should be
denied. While UNU believes that the information it sought
to introduce would not be cumulative, as required by Rule
4906-7-17(C), O.A.C., the record reflects that UNU actually
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presented two witnesses who alleged that LFN exists from
wind turbines and leads to adverse health effects. Nothing
within the report UNU now seeks to introduce contradicts
the testimony of UNU's witnesses. Not only was the
information that UNU was seeking to supplement into the
record cumulative in nature, but we point out that UNU
cross-examined Champaign witness Hessler on his
conclusions from the Wisconsin proceeding. Although UNU
could have requested to admit the report as a late-filed
exhibit, UNU instead chose to file its request to reopen the
record 24 days after the report was issued. Accordingly, as
the information UNU sought to introduce is cumulative to
the evidence l:7NU previously submitted in the record,
UNU's assignment of error should be denied. (Order at 14-
15; UNU Ex. 19 at 8 and 29;UNU Ex. 23 at 8-12,15-16, 25; Tr.

at 818, 865-866.)

Socioeconomic Impacts

(26) In its application for rehearing, UNU claims that the project
does not serve the public interest, convenience, and necessity
because there are socioeconomic and environmental
detriments that outweigh the project's economic benefits. In
support of its claim, UNU argues that: Champaign failed to
produce a witness with knowledge of the socioeconomic
benefits; the benefits of the project are negligible; the
projecf s socioeconomic detriments far outweigh any
socioeconomic benefits; and the Board's reliance on Section
4928.64(B), Revised Code, is improper because it forces Ohio
utilities to purchase alternative energv generated in Ohio,
thus, violating the federal commerce clause. UNU maintains
that the opinion, order, and certificate fails to analyze any of
these deficiencies. (UNU App. at 14-16.)

In its memorandum contra UNU's application for rehearing,
Champaign counters that the facility does represent the
minimum adverse environmental impact and that the
facility will serve the public interest, convenience, and
necessity. Regarding UNU's arguments that Ohio's
renewable energy standards are unconstitutional,
Champaign provides that the standards remain in place
regardless of any future rulings on the constitutionality of
the renewable energy statute. (Co. Memo Contra at 6-7.)

-19-
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The Board finds that, with the exception of its argument that
Section 4928.64(B), Revised Code, is unconstitutional, UNU
fails to raise any new arguynents for the Board's
consideration. While UNU accuses the Board of accepting
misrepresentations from. Staff and Champaign, UNU fails to
provide any meaningful economic analysis, study, or
research to rebut Cham.paigxi s reports that were included
with its application. We agree with UNU's assertion that the
burden of proof is on Champaign; however, Champaign
sustained its burden of proof of showing that the facility will
serve the public interest, convenience, and necessity, to
which UNU failed to rebut with any meaningful or
persuasive eviden.ce. Further, we find UNU's repeated
allegation that the project will cause widespread damage
throughout the county to be meritless as well. The Board
emphasizes that, in addition to ensuring the project has a
positive economic impact, we find it extremely important to
preserve the nature and scenery when considering whether a
proposed project benefits the public interest. The record in
this proceeding reflects that this project will not alter the
scenery in Champaign County as it will blend with the
previously certificated wind-powered energy project and, as
a representative of the Ohi.o Farm Bureau Federation
explained, it will protect the agricultural landscape that is
prevalent throughout Champaign County. (Order at 23-24.)

Next, we turn to UNU's argument that the Board improperly
relied upon Section 4928.64(B), Revised Code, in approving
the appllcatron, on the basis that it violates the federal
commerce dat3sP. The Board finds that this question of
constitutionality of a statute extends beyond the scope of the
Board's designated authoxity and is only appropriate for
determination by the Court. Consequently, the Board must
continue to follow the statute until directed othenarise by the
Court, as it lacks the jurisdiction to adjudicate whether
Section 4928.64(B), Revised Code, violates the federal
commerce clause. See Panhandle E. Pipeline Co. v. Pub. LItii.
Con2m. of Ohio, 56 Ohio St.2d 334, 346, 383 N.E.2d 1163
(1978), citing Thhe East Ohio Gas Co. v. Pub. Util. Comm. of
Ohio, 137 Ohio St. 225, 238-239, 28 N.E.2d 599 (1940).
Nevertheless, even if Section 4928.64(B), Revised Code, were
not at issue, the Board finds that the project serves the
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purpose of delivering energy to Ohio's bulk power
transmission system in. order to serve the generation needs
of electric utilities and their customers, as discussed °zn the
application. (Co. Ex. 1 at 2.) Accordingly, the Board finds
that UNU's application for rehearing regarding the
socioeconomic impacts should be denied..

Aviation

(27) In its application for rehearing, UNU contends that the
Board failed to require Champaign to fully comply with
Section 4906.10, Revised Code, in order to ensure that none
of the turbines pose an aviation hazard.. UNU acknowledges
that the Staff Report represents that Staff engaged in the
required consultation with the Oh.io Department of
Transportation's Office of Aviation (ODOT-OA) and
received clearances for all turbines. Nevertheless, UNU
argues that the Board should disregard Staff's representation
in the Staff Report because correspondence included in the
application from ODOT-OA only pertains to 28 out of the
56 turbine sites that were reviewed. Further, UNU states
that the correspondence included in the application provides
that the clearance expired on November 1, 2012, prior to the
Board's hearing. UNU contends that the order fails to
address this deficiency and that the Board may not issue a
certificate until ODOT-OA issues valid, unexpired
clearances to ensure that none of the turbines will pose an
aviation hazard. (UNU App. at 83-84.)

In °t-, . .^7.,,^,^ ^ ^ .t...., TTI^TTT/ ^ n^pplina^Fi^v^ fnr -ral aaArinrzi^a iictitoraiiuuza^ Cvr`cs.au v^tl v ^^..,u^.^4,aL

Champaign asserts that, as confirmed by Staff, ODOT-OA
has approved all turbine locations, although UNU continues
to imply that this did not occur. Champaign points out that
the Staff Report makes clear that all turbines associated with
this case were cleared by ODOT-OA after being contacted by
Staff, in accordance with Section 4561.32, Revised Code.
(Co. Memo Contra at 51-52.)

The Board points out that, as set forth in the opinion, order,
and certificate, the Staff Report notes that a determin.ation of
no hazard has been issued by the Federal Aviation
Administration (FAA) for all 56 turbine locations in the
proposed project and that Staff contacted ODOT-OA and
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received notices of clearance for all turbines associated with
the proposed project. Although the application may have
only included correspondence regarding 28 out of the 56
turbine site clearances, and the correspondence reflecting
ODOT-OA's approval included . a date prior to the
adjudicatory hearing, the Board stresses that Staff confirmed
in the Staff Report that all 56 sites were cleared by ODOT-
OA, and UNU has pointed. to no requirement that the
application must contain written correspondence reflecting
ODOT-OA's approval in addition to Staff's unrefuted
coilfirmation in the Staff Report that all sites were approved.
Although UNU may choose not to believe Staff's
representation that all 56 sites were cleared by ODOT-OA, it
is apparent from the opinion, order, and certificate that the
Board determined that the Staff Report was credible on this
issue and that Staff's affirmation meets the requirement that
Staff consult with ODOT-OA. (Order at 33-34.) Further, the
Board notes that UNU had the opportunity to cross-examine
the Staff witness responsible for authoring the aviation
portion of the Staff Report, but UNU did not question that
witness on the assertion in the Staff Report that all turbine
sites were cleared by the ODOT-OA (Tr. at 2036, 2094).
Consequently, the Board finds that UNU's application for

rehearing on this issue should be denied.

Setbacks - Blade Shear and Fire

(28) In its application for rehearing, UNU argues that turbine
blades pose a threat to public safety and that a person struck
by a blau.e is likexy. to ^^t..ie or be seri:;' ,̂:sl;' irjt,! ed, r'`,irthF^r;

UNU contends that the Timber Road II incident, as well as
other worldwide incidents, reveals that blade shear occurs
regularly in the wind industry. Initially, regarding the
Timber Road II incident, UNU contends that the Board erred
in finding UNU witness Schaffner's testimony to be
unreliable. Further, UNU argues that the Board erred in
speculating that children had carried turbine pieces into
their yard because no one would logically clutter their own
yard, and that the Board erred in determining that wind
could have lifted up pieces of turbine blade after they fell
and deposited them away from the turbine tower. UNU
continues that Champaign, Staff, and the ALjs engaged in
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"subter.fuge" to block UNU's questions about the blade piece
travel distances and other information relating to the Timber
Road Il incident. UNU also contends that, although the
Board's order relied on safety precautions against blade
shear that were generally referred to in the application, the
Board failed to include a condition requiring these safety
precautions, including independent braking svstems,
automatic shutdown under certain conditions, certification
under international standards, pitch controls, sensors, speed
controls, third-party oversight in manufacturing, quality
assurance process, inspections, maintenance, limits on
remote fault access, and training. Finally, UNU argues that
the Board erred in concluding that blade failure rarely
occurs, citing evidence from the Caithness Database that was
not admitted into the record. (UNU App. at 59-73, 76-78.)

In addition, UNU argues that the Board erred in finding that
turbine manufacturer safety manuals are not relevant in
determinin.g setbacks. Although UNU concedes that the
Board determined the safety manuals only referred to
temporary clearance areas during emergency situations,
UNU contends that tu.rbine manufacturers have developed
the clearance areas because their experiences have shown
them that turbine blades can fly that distance. Further, UNU
asserts that UNU's members will be threatened if turbines
are installed within 1,000 feet of any public road, and
contends that Staff witness Conway testified that Staff failed
to measure the distances between the turbine sites and
public roads. (UNU App. at 73-75.)

In its memorandum contra UNU's application for rehearing,
Charnpaign argues that UNU has mischaracterized the
evidence in the record in its assertion that the hazards of
blade shear are prevalent in the tirind industry. Specifically,
Champaign points out that UNU ignores the fact that none
of its witnesses could point to a member of the general
public that has been injured due to blade shear, despite the
fact that hundreds of thousands of turbines operate
throughout the world. Further, Champaign points to the
testimony of Champaign witness Speerschneider and Staff
witness Conway for the position that blade shear events are
extremely rare. Champaign goes on to argue that UNTU was
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permitted to introduce testimony on the Timber Road II
incident, but mischaracterizes that evidence by claiming that
pieces of the blade landed in a yard near a public road, when
testimony by Staff witness Conway tended to show that
smaller, lighter pieces of the fiberglass blade were blown
around the site, which was actually acknowledged by UNU
witness Schaffner. Further, Champaign points out that UNU
witness Schaffner traveled to the site days after the blade
shear incident; unlike Staff witness Conway, who visited the
site the day after the incident. (Co. Memo Contra at 41-43.)

Champaign next argues that, in its application for rehearing,
UNU inappropriately relied on a database spreadsheet that
was not admitted into evidence. Champaign further points
out that, although tTNU claims that the manufacturer safety
manuals support UNLT witness Palmer's setback proposal,
these distances in the turbine safety manuals refer to
temporary clearance recommendations during emergency
situations, such as measures that would be taken in the
event of a gas leak. Champaign further contends that the
alleged distances set forth in the page allegedly taken from a
Vestas manual produced at hearing by UNU witness
Johnson are irrelevant because they carinot be found in the
entire Vestas safety manual, which was included in the
a.pplication. Further, Champaign points. out that Staff
witness Conway testified at hearing that he contacted Vestas
and confirmed that the setbacks proposed in the application
exceed Vestas' minimum setback recommendations.
Champaign notes that Staff witness Conway testified that
`JtaZ1'- s reco7,'nlTlenCteQ setbacKs in thls case exc:eeu ti ie
setbacks required by GE. Consequently, Champaign states
that the setbacks approved by the Board are sufficient to
protect the public from the already low risk of blade throw,
and the Board did not err in rejecting UNU's requ.est for a
1,640 foot setback from property lines and 1,000 foot setback
froan public roads. (Co. Memo Contra at 46-47.)

The Board declines to grant rehearing on the issue of
setbacks due to the risk of blade shear. More specifically, the
Board notes that UNU raises no new arguments on
rehearing, and the Board specifically rejected in the opinion,
order, and certificate UNU's assertion that blade shear is
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prevalent in the wind industry. In so finding, the Board
determined that no evidence was -presented that any
member of the general public has ever been injured due to
blade shear, and that the occasions of blade shear in
Sandusky, Ohio, cited by UNU did not involve commercial
grade wind turbines such as those at issue in the application.
(Order at 41.)

Next, the Board finds that UNU misrepresents the record by
asserting that Champaign, Staff, and the ALJs engaged in
"subterfuge" to block UNU's questions about blade piece
travel distances and other information relating to the Timber
Road II incident. To the contrary, the record contains
numerous questions and answers concerning the Timber
Road II incident that the ALjs found were relevant to the
application at issue in this case; which were asked by UNU,
other interveners, and the ALJs, and were answered by Staff
witness Conway and UNU witness Schaffner (Tr. at 1300-
1303, 7.315-1316, 1318-1320, 1328-1332, 2485-2486, 2550-2553,
2566-2572). Further, the Board specifically enumerated the
reasons that it found more credibility with the official report
of the Timber Road Il incident, which was moved into
evidence by UNU and admitted by the Board, than UNU
witness Schaffner's testimony, including that: he did not
view the pieces until days after the incident; he did not
measure the pieces until four to five days after the incident;
he acknowledged that the small pieces of fiberglass may
have blown further away from their original landing spots;
he acknowledged that he did not know whether the pieces
haa Deen moved; and chiiciren i.n tn.e area were piclcing up
the pieces. Further, although UNU argues that a Paulding
County family experienced a near hit on their home, nothing
UNU cites in the record supports this statement. (Order at
41.)

As discussed in the order, the Board found that the rare
occurrence of blade shear would be reduced by the
certification of turbines according to international
engineering standards, independent braking systems, pitch
controls, sensors, speed controls, monitoring systems that
provide automatic shut down at certain wind speeds,
vibrations, or rotor stress, third- party oversight in the

-25-



12-160-EL-BGN

manufacturing process, quality assurance processes,
irispections, proper maintenance practices, limitations on
remote fault resets, and t-raining. Although UNU believes
the Board erred in not specifically requiring these
precautions as part of the certificate, UNU's argument is
misguided. Initially, the Board notes that it provided, in the
opinion, order, and certificate that, if Champaign should
wish to use a turbine model not considered in the order,
Champaign would be required to file an amendment
application pursuant to Section 4906.06, Revised Code
(Order at 42). As set forth in the Staff Report, all of the

turbine models under consideration for the project are
certified to international engineering standar.ds, have t"vo
independent braking systems, pitch controls, lightning
protection system, monitoring systems that provide
automatic shut down at excessive wind speeds, vibrations,
and stress (Staff Report at 31). Further, the application
provides that all turbine models under consideration are
independently certified as meeting international design
standards by independent product safety organizations (Co.
Ex. 1 at 48). At hearing, Champaign witness Speerschneider
testified that these international entities provide standards
for the manufacturing process and quality control (Tr. at
308-309). In addition, Champaign witness Speerschneider
testified that Everpower regularly inspects and. repairs
mxnor defects in turbine blades (Tr. at 318). The application
also states that the most common cause of blade failure is
human error in interfacing with control systems and that,
consequently, manufacturers have reduced that risk by
limiting human ad.justments tha't can be made in the field.
In addition, the application states that Applicant will
provide annual training for its personnel, as well as local

first responders (Co. Ex. 1 at 83).

Moreover, as stated in the opinion, order, and certificate, the
Board found that UNU misunderstood the cited provisions
taken from the turbine safety manuals, as these were not
minimum setback recommendations, but temporary
clearance areas in the event of temporary safety situations,
akin to evacuations during a gas leak. (Order at 42.)
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Finally, the Board notes that, in its posthearing briefs, UNU
contended that Staff failed to measure the distances between
the turbine sites and public roads. UNU repeats this falsity
in its application for rehearing, alleging that Staff witness
Conway testified Staff failed to measure the distances
between the turbine sites and the public roads. In fact, the
testimony selectively cited by UNU in support is the
testimony of Staff witness Burgener where he stated that he
did not personally measure the setbacks to roadways in his
review of the project (Tr. at 2455-2456). Staff witness
Conway testified that he did measure the distances betrareen
turbine sites and arterial roadways (Tr. 2488-2489, 2491).

For the reasons stated above, the Board finds that the issues
raised by UNU were thoroughly addressed in the opinion,
order, and certificate, that UNU raises no new additional
arguments, and that rehearing should be denied on these
issues.

Setbacks - Ice Throw

(29) In its application for rehearing, UNU alleges that the Board
should reexamine and expand setbacks to prevent ice from
entering roads or nonparticipants' lands, Initially, UNU
acknowledges that the Board found in the opinion, order,
and certificate that the clearance areas discussed in the
turbine safety manuals only pertain to temporary clearance
areas during emergencies. UNU surmises, however, that
turbine manufacturers must have developed these
ei2?ergeZhr'y Pvariiatl(Jn zones because t11eiY'- ?xpf'ric_',nces

demonstrate that turbines throw ice that distance. UNU
further criticizes the Staff Report and the opinion, order, and
certificate, for requiring greater setback distances from
heavily traveled roads than from lesser traveled roads,
because UNU contends this ignores the safety of motorists
on less traveled roads. UNU asserts that four turbines
approved by the Board are located too close to roads that are
heavily traveled, citing the testimony of UNU witness
Johnson that these roads are heavily traveled. UNU goes on
to argue that the safety of its members will be threatened if
turbines are installed within 1,000 feet of any public road.
Further, UNU argues that the Board unfairly found UNU
witness Palmer's testimony that ice detectors do not work to
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be unreliable because he had never worked in the wind
industry or operated a wind turbine and contends that GE's
safety manual states that ice may form on rotor blades more
quickly than on the ice sensor. (UNU App. at 78-80.)

In its memorandum contra UNU's application for rehearing,
Champaign argues that UNU's justification for public road
setbacks of 1,000 feet is based solely on the testimony of
UNU witness Palmer, and lacked any justification for this

proposed setback and failed to perform any calculations on
ice throw distances or risk due to ice throw. Further,
Champaign points out that UNU does not cite any turbine
safety manual that mandates a 1,000 foot setback for ice
throw, and that only GE recommends a setback for ice throw
i.n the event ice detectors are not used. Champaign further
notes that all of Champaigri s turbines will use ice detectors
and that the Board's recommendation for setbacks was more
conservative than GE's recommendations. Regarding public
roads, Champaign poi.n.ts out that no evidence supports
UNU's claim that some turbines are sited too close to public
roads other than UNU witness Johnsori s testimony.
Champaign again stresses that no evidence was heard that a
member of the general public has been killed or injured by
ice from a turbine. Finally, Champaign contends that the
risk of ice throw will be further minimized by Conditions
(41) and (42) as set forth in the opinion, order, and certificate,
requiring worker instruction and ice warning systems. (Co.
Memo Contra at 47-49.)

ThP Board finds f.hat UNU has provided no new arguxnents
that were not raised at hearing and addressed in the opinion,
order, and certificate. `The Board specifically stated that it
found UNU witness Pal^..ner's testimony that ice detectors do
not work to have minimal credibility, as he admitted he had
never worked in the wind industry or operated a wind
turbine. Further, the Board specifically addressed UNU's
issue regarding the turbine safety manuals, finding that the
manuals "all refer to recommended clearance in the event of
temporary safety circumstances, not permanent setback
recommendations." The record indicated that Staff witness
Conway contacted all of the potential turbine manufacturers
and found that, with Staff's conditions, the project exceeds
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all manufacturer setback recomimnd.ations. The Board adds
that, although UNU asserts turbine manufacturers'
experiences have shown them that turbines throw ice a
particular distance, UNU has not pointed to any record
evidence to support this assumption about manufacturer
experiences. Further, the Board points out that, per Staffs
recommendation, two turbines proposed in the application
were not approved due to their proximity to arterial roads
and/or occupied structures. (Order at 44-45.) Accordingly,
the Board affirms its decision that, with these condition..s, the
minimal risk of ice throw was not such as to render the
proposed project contrary to the public interest, and,
therefore, the Board finds that UNU's application for
rehearing on this issue should be denied.

Aesthetics

(30) In its application for rehearing, UNU next argues, as it did at
adjudicatory hearing, that the height of the turbines will
destroy the community landscape with spinning, blinking
turbines. UNU argues that the opinion, order, and certificate
was not credible when it discussed the aesthetic impact of
the proposed project. In support, UNU repeats the
argument set forth in its post-hearing brief that the turbines
will be visible during the daytime from 84 percent of the 242
square-mile area. Further, UNU reiterates its argument that
UNU member Julie Johnson will be able to see all 56 of the
proposed turbin.es from her property and the red aviation
lights will obliterate her view of the sky. UNU also repeats

L.^ ;-hs^ nY9l.A flF7iAl1Y9^
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turbine can be perceived as intrusive. (UNU App. at 58-59.)

In its memorandum contra UNU's application for rehearing,
Champaign asserts that the record does not support a
finding that the visual impacts of the facility will degrade
the surrounding area. Champaign contends that UNU
witness Johnson's personal opinions supporting UNU's
argument were unfounded and incorrect, and that UNU's
assertion about the study that wind turbine appearances can
be perceived as intrusive was incorrect and UNU has
mischaracterized the text of the article. Finally, Champaign
asserts that there is no basis for UNU's conclusion that the
turbines will destroy the community's landscape, and that
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the application demonstrated that Champaign County is a
working agricultural landscape that will be compatible with
the proposed facility. (Co. Memo Contra at 40-41.)

The Board initially notes that, in the opinion, order, and
certificate, it recognized that some portion of the project
would be visible in 84.4 percent of the area. However, the
Board clarifies that, although UNU witness Jolulson testified
that she would be able to see all 56 of the proposed turbines
from her property and that pulsing red aviation lights would
obliterate her view of the sky, evidence was admitted into
the record that a significant number of the turbines will be at
least partially screened by trees and structures, and a cellular
tower with red warning lights already exists near UNU
witness Johnson's property. Further, as discussed in the
opinion, order, and certificate, the Board also considered
evidence that FAA warning lights are typically only installed
on one-third to one-half of turbines in a project; that actual
visibility of the turbines will be more limited due to slender
blade profiles, distance, and screening from hedgerows,
street trees, and structures; and that the collection system
will be primarily buried. The Board found that, considering
all of the factors, the aesthetic impact would not be so
negative as to make the facility contrary to the public
interest, convenience, or necessity. Here, the Board finds
that UNU has raised no matters that were not thoroughly
discussed and decided in the opinion, order, and certificate.
(Order at 46-47.) Accordingly, the Board finds that UNU's
application for rehearing on this issue should be denied.

Shadow Fliclcer

(31) In its application for rehearing, UNU repeats the argument
from its. posthearing briefs that Champaign failed to
demonstrate compliance with the 30-hour per year. shadow
flicker standard. More specifically, UNU argues that the
shadow flicker model used by Champaign was
fundamentally flawed because it failed to consider the actual
size of houses for which flicker exposure was being
modeled. UNU opines that the model had the effect of
overestimating the impact of obstacles in mitigating shadow
flicker on receptors. UNU continues that, even if the
shadow flicker model was not flawed, the report predicts
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that as many as 11 nonparticipating residences are expected
to experience shadow flicker levels beyond the 30-hour per
year standard. Further, UNU contends that the Board
should require modeling to evaluate flicker over the entirety
of a nonparticipating parcel, not just the residence. Next,
UNU argues that the Board should include in the certificate
a statement that, if a particular form of mitigation is
unacceptable to an affected landowner, Champaign is
responsible for proposing and implementing alternative
mitigation measures, so that it is not incumbent on an
affected landowner to alter his property. UNU further states
that Condition (47) of the opinion, order, and certificate is

unenforceable because Staff or an affected neighbor will be
unable to predict shadow flicker to the minute because, as
UNU asserts, the shadow flicker model is flawed. (UNU

App. at 81-82.).

In its memorandum contra UNU's application for rehearing,
Champaign argues that the record does not support UNU's
contention that the shadow flicker model was fundamentally
flawed because the actual house size allegedly was not
considered in the analysis. Champaign points out that the
model used very conservative assumptions, including that
the turbines would operate during all daylight hours and
that a receptor would be exposed to light on all sides.
Further, Champaign argues that UNU fails to give any
examples of receptors where the size of the hypothetical
receptor would be affected and, further, that UNU fails to
quantify or explain how the alleged overestimation of
topographical shadowing outweig'ns tn.e conservative
assumptions in the model. (Co. Memo Contra at 50.)

Next, Champaign posits that the record does not support
UNU's contention that shadow flicker should be limited for
an entire parcel, not just the residence. Champaign points
out that, as Champaign witness Speerschneider testified, the
30-hour per year threshold is typical in the industry and has
resulted in few complaints at wind projects. Champaign
argues that, logically, if these levels applied to residential
structures have been found to cause few complaints, then
shadow flicker on other parts of properties will not be an
issue. (Co. Memo Contra at 50.)
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Finally, Champaign addresses UNTJ's arguments regarding
Condition (47), arguing that they are unfounded.
Champaign emphasizes that this condition ensures that
nonparticipating residential structures are limited to less
than 30 hours of shadow flicker per year and allows Staff to
enforce this level, contrary to UNU's assertion that this
condition defers important siting issues. Further,
Champaign points out that this condition includes
requirements of additional analysis and mitigation of
complaints through the established complaint process.
Champaign also argues that, read in its entirety, this
condition does not require residents to undertake unwanted
mitigation, as claimed by UNU, but provides adequate
assurance that the project represents the minin-tum
environmental impact. Champaign notes that, absent an
agreement with a landowner, Champaign cannot force
unwanted mitigation measures on a landowner and
Condition (47) requires Champaign to conduct a review of
the impact of all project-related shadow flicker complaints,
which provides individual analysis and further review of
complaint situations: (Co. Memo Contra at 50-51.) >

In the opinion, order, and certificate, the Board stressed that
Champaign s shadow flicker analysis used: software
commonly used and relied upon in the industry in order to
model projected shadow flicker; and very conservative
assumptions that the turbines would operate during all
daylight hours and that the receptor will be exposed to light
on all sides (Order at 51-52). Further, as pointed out by
^L.._.._^.._....... TTXTTT 4...1, .L.-.

' any ®v ve ac ^ ^haNP the C2^P
^1.LtL11L^..7Q1^'1L 4J1V V1<LL.J LV gi.`v'i. ["ut^+ c.,^.ariirl.,.v .'^+

of the receptor would affect the shadow flicker analysis and
failed to present any testimony to refute Champaign's
shadow flicker analysis. Although the burden of proof is on
Champaign, the Board finds that Champaign sustained its
burden of proof in showing that the facility represents the
xninim.um environmental impact as far as shadow flicker,
and UNU has failed to rebut this showing with meaningful
and persuasive evidence. Additionally, the Board notes that
the complaint resolution process established in the opinion,
order, and certificate allows for nonparticipating individuals
to raise any and all concerns about shadow flicker (Order at
52). Consequently, the Board declines to find that the
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shadow flicker model was fundamentally flawed by
allegedly not using the specific measurements of each
receptor.

The Board also declines to find merit to UNU's argument
that shadow flicker should have been modeled for the entire
nonparticipating property, not just the residence, on the
basis that Champaign witness Speerschneider testified that
the 30-hour shadow flicker threshold, which has applied to
residences, has resulted in few complaints at wind projects
(Tr. at 265). Consequently, the Board does not find that the
risk of shadow flicker on an entire nonparticipating parcel
renders the project contrary to the public interest,
particularly given that any complaints about shadow flicker
on another part of a nonparticipating parcel would still be
subject to the complaint resolution process (Order at 52).

Additionally, in the opinion, order, and certificate, the Board
emphasized that Condition (47) does not defer issues to
Staff, but gives Staff the ability to enforce the Board's
determination of appropriate shadow flicker against
Champaign after the facility is constructed. Further, the
Board found that Champaign.`s proposed mitigation
measures did not constitute a requirement that
nonparticipating homeowners take unwanted mitigation
measures, but merely enumerated a list of possible methods
to mitigate excess shadow flicker. The list of possible
mitigation methods included curtailment of operation
during select times, whi.ch would require no changes to the
^;)Cope%'^y VJ^, 7 LorlpalLd(.:ipa4U.E:g IL^iu.tv 1du.aiS itvt vvisx^iu.ig i o

implement another mitigatio -̂n measure. (Order at 51-52:)
Consequently, the Board finds that UNU's application for
rehearing on this issue should be denied.

Property Values

(32) In its application for rehearing, UNU argues that the Board
erred in finding that concerns about property values did not
render the project contrary to the public interest,
convenience, and necessity. In support, UNU cites the
testimony of UNU witness McCann that the project will
reduce the market value of properties in the immediate area
by 25 to 40 percent. Further, UNU claims that Champaign



12-160-EL-BGN

witness Thayer's testimony diluted property value impacts
associated with wind turbines by considering a vast data set
and was, therefore, less reliable. UNU concludes that,
consequently, the project does not serve the public interest
and should not have been approved or, alternatively, that
the Board should condition its approval on inclusion of a

property value protection agreement. (UNU App. at 84-87.)

In its memorandum contra UNU's application for rehearing,
Champaign contends that the record supports the Board's
finding that concerns with property values do not render the
project contrary to the public interest, convenience, and
necessity. In support, Champaign notes that UNU relies
solely on the testimony of UNU witness McCann who,
Champaign points out, failed to control his real estate price
comparison for the many variables that can affect prices;
failed to include any analysis tying the isolated studies he
relied on; used a very small sarnple size that was not tested
for statistical significance; and lacked the formal education
and field experience to conduct a true statistical study. (Co.
Memo Contra at 52-55.)

In its opinion, order, and certificate, the Board noted that
five studies were presented by Champaign w-itness Thayer
concluding that similar wind projects in other locations did
not afffect property values in those areas, and two studies
were presented by UNU witness McCann concluding that

wind projects in other locations reduced the market value of
properties in the immediate areas. As the Board explained
in t..hp o„in;n,I, order, and certi-firate; hovv'ever, the studiesr ..^^ .
presented by Champaign were more reliable than the studies
presented by UNU, as the Lawrence Berkley National
Laboratory Study in particular was a peer-reviewed,
comprehensive statistical study that considered a much
larger number of property transactions near 24 wind farms,
and included a control group. Further, the Board noted the
lack of a control group in UNU witness McCann`s study,
small sample size, and lack of testimony on statistical
significance that lessened the credibility of that study.
(Order at 53-54.) As UNU has presented no new arguments
that have not been discussed and decided in the opinion,
order, and certificate; the Board declines to reverse its
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finding that Champaign's studies proved more reliable, and
finds that UNU's application for rehearing on this issue
should be denied.

Setbacks - (Operational Noise

(33) In its application for rehearing, UNU alleges that
Champaign's proposed sound limits for audible noise will
cause widespread discomfort, annoyance, and sleep
deprivation. UNU reiterates that both audible and inaudible
sound waves from wind turbines can cause health disorders
for those living too close to wind turbines, and the Board
should not allow Champaign to increase noise levels
imposed on nonparticipating neighbors to anything higher
than five decibels (dBA) above the background sound level.
(UNU App, at 20-25.)

In its memorandum contra, Champaign argues that the
record reflects that audible sound from turbines will be at
acceptable levels, with UNU repeating the same arguments
made in its initial brief in both this proceeding and in
Buckeye Wind I. Champaign points to the testimony of
Champaign witness Hessler confirming that a project with
mean sound levels under 45 dBA would result in few
coznplaints. (Co. Memo Contra at 7-13.)

The Board finds that UNU fails to raise any new arguments
for our consideration. UNU's allegations are, verbatim, the
same arguments it raised in its initial brief. While UNU
claims that the order dismissively ignores the risk of health
disorders, the record reflects that there is no causal
connection between health disorders and turbine noise.
(UNU Br. at 10-15; UNU App. at 20-25; Order at 57, 62.)
Accordingly, the Board finds UNU's assignment of error
should be rejected.

(34) In its assignment of error, UNU repeats its request that all
turbines be located at least 0.87 miles from the properties of
all nonparticipating neighbors. Based on negative health
effects associated with wind turbine noise, UNU argues that
setbacks for the proposed project should be at least 0.87
miles in order to protect neighboring residences from health
disorders. (UNU App. at 25-29.)
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Champaign responds that, given the lack of evidence that
turbines may cause health issues, UNU's proposed setback
distance should be rejected. Champaign argues that it has
presented sufficient evidence to support that the project, as
sited, will not lead to adverse health effects. (Co. Memo

Contra at 13-15.)

Similar to its previous assignment of error, the Board finds
that UNU has not raised any new arguments for the Board's
consideration but again recites the same argument, word for
word, raised in its initial brief. (UNU Br. at 15--18; UNU
App. at 25-29; Order at 57, 62-63.) Therefore, we find that
UNU's assignment of error requesting a setback of 0.87 miles
should be denied.

(35) UNU argues that a 35 dBA limit is justified regardless of
whether or not turbine operation causes health problems.
UNU opines that the opinion, order, and certificate fails to
prevent annoyance and sleep disturbance and does not take
steps to prevent Champaign from breaching its obligation to
use its leases without harming its neighbors. (UNU App. at
29-32.)

Champaign replies that UNU is repeating its arguments
from its initial brief in this proceeding, with the exception of
its new argument that no one has a right to annoy or disturb
their neighbors. Champaign argues that the record supports
the 13oard's finding that operational noise levels are
reasonable and, in the event neighbors are upset with the
operational noise level, the complaint resolution process will
protect the public interest. (Co. Memo Contra at 15-19.)

Although UNU notes that a noise limitation of 35 dBA is
necessary regardless of whether there are any adverse health
effects associated with wind turbine operation, UNU fails to
provide any additional rationale in support of its request.
Contrary to UNU's argument that the order fails to take
steps to ensure nonleaseholders will not be harmed by the
operation of wind turbines, we pohi.t out that an entire
condition to Champaign's certificate is devoted to ensuring
that nonleaseholders who allege annoyance or disturbance
will receive due process through a complaint resolution
process. The complaint resolution process allows for
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nonleaseholders to raise any and all concerns about
u-naccepta:ble noise levels. Further, we note that the orders
condition incorporated. a short-term deviation specification,
at UNU's request, which we find not only makes the
standard easy to reliably enforce, but also removes the
uncertainty associated with the complaint resolution process
that UNU raised concerns about. Therefore, the Board finds
that UNU's assignment of error should be denied.

(36) UNU believes that the Board's opinion, order, and certificate
wrongfully determined that Champaign witness Hessler's
sound measurements were reliable. UNU argues that
Champaign witness Hessler's background sound levels were
4 dBA higher than they were in the previous noise study in
Buckeye Wind I. Specifically, UNU suggests that the opinion,
order, and certificate fails to recognize that Champaign
witness Hessler's background sound readings were
inconsistent between stations and exposed to significant
noise sources that elevated sound levels at all sites. UNU
adds that Champaign witness Hessler's noise study also
found unusually high noises at Station 7, which caused him
to discard this station's test data. Further, UNU accuses the
Board of missing the entire objective of a background noise
study. (UNU App. at 32-36.)

Champaign contends that UNU's arguments are without
merit and, regardless of what UNU claims, the ambient
sound levels recorded by UNU's own witness are similar to
those.^ measured by Champaign's witness. Champaign

, , ' , ^ •F;.,.,.^,,^.
asserts tnai tCle IacT til3at t.:.ltcuttYaxrit S 'vvic.accOD D

measurements were almost identical to UNU's witness's
measurements refutes UNU's criticisms of the background
noise study work, as well as the claim that Champaign's
witness had differing results between this proceeding and
Buckeye Wind I. (Co.1V.temo Contra at 19-22.)

The Board finds UNU's assignment of error should be
denied. Initially, we note that UNU relies exclusively on
similar arguments previously made in this proceeding.
Regarding UNU's first assertion, we find that Champaign
witness Hessler's background noise levels are consistent
with UNU witness James's noise levels. Specifically,
Champaign witness Hessler testified that he measured a L90
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background level of 33 dBA with a wind speed of six meters
per second, which he explained is the typical critical wind
speed. UNU witness Jam_es testi.fied. that, when he measured
the background sound level, the wind speed was less than
0.2 meters per second, -which in Champaign witness
Hessler's study, would correlate to three meters per second,
resulting in a mean nighttime dbA of 26. UNU witness
James explained that this figure was very comparable to his
numbers. UNU witness James confirmed, Champaign
witness Hessler's mean daytime and nighttime L90 sound
levels, as a function of wind speed, were reliable at 3 meters
per second; therefore, the Board sees no reason why we
should find the rest of Champaign witness Hessler's figures
should be disregarded merely because the numbers were
slightly different than the sound levels in Buckeye Wind I,

particularly in light of the fact that the background noise
level's validity was confirmed by UNU's own witness. (Tr.

at 793, 1185-1186; Co. Ex. 1, Ex. 0 at 28.)

Sirnilarly, we find UNU's assertions that Champaign's noise
readings are inconsistent to be without merit. The variations
in noise readings amongst the monitoring stations reflects
Champaign witness Hessler's testimony that Applicant
looks for a diversity of places to put the monitors and,
subsequently, had the distribution of readings throughout
the project area. Further, we are not persuaded that the
nighttime reading at Station 7 correlates to all stations being
exposed to contaminating noise, as the measurements
reflected within the application, with the exception of the

T t_ +i C^iri.:,,... ^7l.. .-Y;"."-c. are nn c;efc°nf
spIK.eQ perloC^s, J,IL^1w LdLG1L c7.Ldl:lU1L / A real.Lai7.b^ aua_ a.vr'i^wwx-

with those of other monitors. (Co. Ex. 1, Ex. 0 at 20-25.)

Finally, UNU fails to persuade us that Champaign witness
Hessler's background noise calculations were deceptive and
skewed by noise from. farm machinery and the surrounding
vegetation. As we explained in the opinion, order, and
certificate, it is inevitable that the noise stations may pick up
on outdoor noise from sources, as even UNU's own witness
testified. Contrary to UNU's assertions, the record does not
reflect that Champaign witness Hessler made the conscious
choice to include deciduous leaf rustle in his measurements
in order to inaccurately portray background sound levels,
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but rather, indicates that Champaign chose to put monitors
in open areas away from woods and trees. (Order at 61; Tr.
at 775.) The Board finds that UNU's misleading accusations
on rehearing are meritless and should be rejected.

(37) UNU reiterates its belief that Champaign did not accurately
measure background noise and claims that calculation of the
background sound level should utilize the L90 metric, which
measures the quietest 10 percent interval, not the average
sound level (Leq) m.etric, which UNU posits is contrary to all
prior practices of Champaign's noise consultant. UNU
claims that the opinion, order, and certificate disregards the
admission of Champaign's own witness that the Leq is an
inappropriate measurement of background sound. Further,
UNU suggests that the Board cannot utilize past Board
orders that adopted Leq measurements as precedent because
the use of the Leq was not contested by any opposition in
those proceedings. (UNU App. at 37-42.)

Champaign points out that its witness took background
measurements that utilized both the L90 metric and the Leq
metric and still determined that a design goal of 44 dBA was
appropriate. Champaign explains that very few complaints
are recorded at project sound levels below 45 dBA and,
regardless of whether L90 or Leq is presented as a site
background level, the fact remains that the project is subject
to a noise condition. Champaign reiterates that the Board
has accepted similax noise conditions for two other wind
farm projects in Ohio. (Co. Memo Contra at 22-25.)

The Board finds that UNU fails to provide any new
arguments for the Board's consideration. While UNU
alleges that Champaign witness Hessler adnzitted that the
Leq is an inappropriate measurement of background sound,
the Board finds that UNU again mischaracterizes the record
in this matter. Champaign witness Hessler did testify that
he has not utilized the Leq prior to this proceeding,
however, he explained that the Leq is still the actual average
level that is recorded over every 10-minute measurement
period, and the poorest sound measurement is not the Leq
but rather the LMax. In addition, while UNU may believe
that Board precedent should be disregarded because no
parties contested the use of the Leq in two other Board
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proceedings, we disagree and find that UNU fails to provide
any rationale for us to depart from past Board precedent.
Contrary to UNU's position, we find it relevant that, of the
two wind farms currently certificated in Ohio that have
similar Leq noise conditions, only two noise complaints have
been received. As the record reflects, one of the complaints
was determined to be unrelated to wind turbine operation,
but rather a pool pump. Accordingly, as set forth in our
order, the record supports Champaign's use of the Leq
metric for setting noise limits, and we find UNU's
assignment of error should be rejected. (Order at 61-62; Tr.
at 793-794, 2798-2799, 2821, 2831.)

(38) In its next assignment of error, UNU asserts that, if
Champaign ultimately selects the Gamesa turbine model, it
will not be able to comply with a noise standard of 45 dBA.
(UNU App. at 42-43.)

Champaign responds that UNU fails to raise a new
argument for the Board's consideration and, regardless of
which turbine model is selected, operating sound levels
cannot exceed 44 dBA at nighttime in accordance with
Condition (46). (Co. Memo Contra at 26.)

The Board notes that UNU previously raised this argument
in its initial brief and the Board subsequently found that the
condition to the application considers the worst-case
scenario noise limits that will be strictly enforced, regardless
of the turbine model selected (Order at 62-63; UNU Br. at
30). Accordingly, as there are no new arguments for the
Board's consideration, UNU's assignment of error should be
rejected.

(39) UNU claims the Board erred by failing to conclude that no
nonparticipating landowner should be exposed to more than
35 dBA of noise at any time. UNU argues that the opinion,
order, and certificate places too much weight on Champaign
witness Hessler's testimony that only two percent of all
persons living within 2,000 feet of a wind turbine expressed
complaints about turbine noise. Further, UNU provides that
there is no credible evidence to support Staff witness Strom's
testimony that there have been few noise complaints that
have occurred at Ohio's two operating wind farms.
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Furthermore, UNU suggests that the Board adopt a 40 dBA
standard, as the Board acknowledges in its order that the
World Health Organization (WHO) determined that 40 dBA
is the threshold at which sound becomes intrusive and
annoying. UNU opines that the Board approved a
complaint resolution process that will not do anything to fix
the noise problems that may arise with. this project. (UNU
App. at 43-50.)

Champaign responds that there is no support in the record
for a 35 dBA limitation. Champaign points out that this
recommendation is contrary to the 2009 WI-1O Night Noise
guidelines which note that there is no sufficient evidence
that the biological effects observed at a level below 40 dBA
are harmful to health. Champaign explains that UNU
mischaracterizes the vVHO°s noise guidelines, as they
actually provide that the outside noise level o.f. 40 dBA is
equivalent to the lowest observed adverse effect.
Champaign notes that the WHO study concluded that
adverse effects were observed in the range of 40 to 55 dBA,
meaning that Champaign's worst case modeling levels that
kept all residences below 44 dBA, with the majority of
residences actually under 40 dBA, are consistent with the
lowest observed adverse effect levels. (Co. Memo Contra at
26-31.)

The Board notes that UNU fails to raise any new arguments
for the Board's consideration. Regarding UNU's assertion
that we overvalued Champaign witness Hessler's testimony
rCgardiiig il:oise i.i.ili^plan ts vf iy t:.'.^ tferont ^f t{:n.

population living within 2,000 feet of wind turbines, we note
that the testimony of Champaign witness Mundt
corroborates Champaign witness Hessler's two percent
figure. While UNU is quick to point out that Champaign
witness Mundt responded to testimony read into the record
indicating that 20 percent of the population exposed to
turbine noise levels of 37.5 to 40 dBA were very annoyed
and 36 percent of the population is very annoyed at levels
above 40 dBA, UNU selectively ignores several key
components of the study. In fact, the record reflects that
only 20 percent of 40 respondents expressed annoyance at
noise levels of 37.5 to 40 dBA, and 36 percent of
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25 respondents indicated annoyance at levels above 40 dBA.
By the Board's calculation, these statistics amount to
17 respondents being annoyed by turbine noise levels.
Another important figure left out of UNU's arguments was
the fact that this study consisted of 351 subjects, meai-ung
only 4.8 percent of participants experienced annoyance at
sound levels above 37.5 dBA. We note that this figure is
much more closely aligned with Champaign witness
Hessler's two percent figure than UNU's deceptive statistics.
Accordingly, we are not persuaded that Champaign witness
Hessler's testimony on noise complaints is unrel'zable. (Co.

Ex. 29 at 34-35; Tr. at 2946-2947.)

Further, there is no evidence within the record that
contradicts Staff witness Strom's testimony that there have
only been two turbine noise complaints, of which only one
was credible. Although UNU complains that the Board
struck testirnony from UNU witness Schaffner indicating
that 14 families complained about noise from an Ohio wind
farm, this testimony was clearly hearsay and was
appropriately struck by the ALJs. Nothing precluded UNU
from calling any witness in addition to UNU witness
Schaffner to testify in regards to turbine noise complaints.
(Tr. at 2798-2799.)

Turning to UNU's arguments on the WHO noise standards,
we disagree with UNU's new request to impose a 40 dBA
noise limitation. The record reflects that the WHO study did
not adopt 40 dbA as a threshold, but rather that the WHO
study concluded that adverse effects were observed within
the range of 40 dBA to 55 dBA. We affirm our order, as the
44 dBA standard, which does reflect a worst-case noise
modeling scenario, is consistent with the lower end of the
WHO study's recommended noise threshold. (Tr. at 1736-

1738.)

Finally, as we noted above, the complaint process condition
required in the opinion, order, and certificate will ensure
resolution of any turbine noise complaints from the public.
We reiterate that the Board condition has clear guidelines,
including provisions that UNU recommended, which
Champaign must comply with in accordance with its
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certificate. Therefore, we find that UNU's assignnnent of
error should be rejected.

(40) UNU argues that the Board must require Champaign to
include modeling or similar data identifying the level of
LFN at neighboring property lines in order to comply with
Rule 4906-17-08(A)(2)(b), O.A.C. UNU provides that LFN
modeling is necessary, as it may be pervasive, invasive, and
unpleasant, to which the Board should not allow the
project's LFN to exceed 50 dbA. UNU believes that
Champaign's noise study is bereft of the data necessary
under Board rules. (UNU App. at 50-53, 56-57.)

Champaign responds that the application is complete and in
compliance with Rule 4906-17-08(A)(2)(d), O.A.C.
Champaign points out it offered testimony that modeling for
the project covered the octave band frequency spectrum of
the turbine sound power level down to 31 hertz.
Champaign also asserts that the application included a
discussion of the modeling effort for the lotiv end of the
frequency spectrum, as well as a detailed discussion on low
frequency levels from wind turbines. Champaign explains
that the application i;zcluded a noise study of actual field
measurements in dBC to show the lack of any significant
low frequency noise levels as a result of wind turbine
operation. (Co. Memo Contra at 31-32.)

The Board finds that UNU fails to raise any new arguments
for our consideration. Accordingly, as UNU's allegations
regarding T FN. l?ave heeY adequateiv addressed and
dismissed in the opinion, order, and certificate, we find
UNU's application for rehheari.ng on this matter should be
denied. (Order at 63-64; UNU Br. at 35-38.)

(41) In its application for rehearing, UNU posits that noise
standards at the property lines of nonparticipating
landowners should be implemented, not just noise
limitations at nonparticipating landowners residences. UNU
claims the Board has authorized Champaign to emit noise
pollution of nonparticipating landowners properties that
will deprive landowners their rights to enjoy their land.
UNU argues that the Board should not sacrifice thousands of
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citizens' land just so a single developer can make money
from publicly subsidized energy. (UNU App. at 56-57.)

Chaznpaign responds that worst-case scenario modeling set
forth in the application shows the design goal of 50 dBA will
be met in all but a handful of instances where sound levels
would be in the 52 dBA range. Champaign asserts any small
overages at nonparticipating properties will be negligibl.e.
Champaign also dismisses the argument that
nonparticipating landowners will be deprived of their right
to enjoy their land, as sound levels in the existing
environment often exceed 50 dBA, such as 60 dBA levels
created by birds chirping in the morning. (Co. Memo Contra
at 38-39.)

The Board finds that UNU's application for rehearing should
be denied on this issue. As the record reflects, the intent of a
noise regulation is to control noise where people spend the
majority of their time, particularly at night. Outside of a few
speculative arguments, UNU fails to cite to any record
evidence supporting its assertion that nonparticipating
landowners' rights to fully use their properties will be
eliminated but for a noise limitation. In addition, we note
that the complaint resolution process is available to all
nonparticipating landowners in the event there are any
turbine noise disputes. (Tr. at 736.)

Conditions

(42) In its application for rehearing, UNU argues that the Board
erred by finding that the vegetation management plan
initially recommended in the Staff Report was unnecessary.
In support of its assertion, UNU explains that aerial
photographs in the application show that the project will
cross streams and wooded areas, which UNU believes
necessitates a vegetation management plan. (UNU App. at
101.)

In its memorandum contra UNU's application for rehearing,
Champaign opines that, as noted in Champaign witness
Speerschneider's testimony, this condition was initially
recomrnended in the Staff Report and appears to have been
copied from a transmission line report relating to
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transmission right-of-way. Champaign argues that such a
condition is not applicable to this facility, which will have
primari.ly buried collection lines and turbines located in
open fields, as confirmed by a Staff witness. Further,
Champaign points out that various mitigation measures for
streams and conditions regarding environ.mentally sensitive
areas are included in the opinion, order, and certificate and
are sufficient to cover UNU's concerns. (Co. Memo Contra
at 64.)

The Board declined to include the condition initially
recommended in the Staff Report regarding vegetation
zn.anagemen.t for the reasons clearly set forth in the opinion,
order, and certi.ficate. UNU provides no justification in the
record for the inclusion of a vegetation management
program and the record indicates that the facility will utilize
primarily buried collection lines and turbines in open fields,
making the condition unnecessary. (Order at 26.) As UNU
has provided no other argument or justification, the Board
finds that UNU's application for rehearing should be denied.

(43) Next, UNU argues that the Board erred in only requiring
Champaign to post bond for road repair with the county
engineer, and not the township trustees, which UNU argues
has resulted in "disastrous" consequences in other counties.
In support, UNU cites testimony from. County/Townships
witness Wendel, Van Wert County Engineer, indicating that
the county roads have patches, despite the fact that
County/Townships witness Wendel filed a letter with the
Board hn. Septel^Lber 20s2 ULd icahng th atth e;:oadsvvere' ^ully
restored to their preconstruction condition: UNU states that
this testimony demonstrates that County/Townships
witness Wendel only filed the letter to "wash his hands" of
the issue, resulting in road repair problems within Van Wert
County. (UNU App. at 101-102.)

In its memorandum contra UNU's application for rehearing,
Champaign argues that the Board is under no obligation to
require financial assurance for pre- and post-construction
roadwork for a major utility facility and, therefore, even
though the Board chose in this case to require financial
assurance, the Board did not err in requiring Champaign to
provide financial assurance to only the Board of
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Coinm.i.ssioners of Champaign County and not the
townships. Champaign contends that, under Condition (29),
Champaign will only have to provide financial assurance to
one entity and, thus, will not be required to provide financial

assurance to each township in the project area. (Co. Memo

Contra at 64-65.)

Initially, the Board notes that it made no finding in the
opinion, order, and certi.ficate that there was any evidence of
"disastrous" consequences regarding road repairs in other
counties in conjunction with wind projects, and, the Board
declines to make such a finding now. Further, the Board
notes that there is no testimony in the record demonstrating
that the Van Wert County Engineer filed untrue information
with the Board, only UNU's bare speculation. Nevertheless,
as discussed above in the Board's consideration of the
County/Townships' application for rehearing in Finding
(17), the Board has modified Condition (29) to require
Champaign to provide financial assurance to the public
official or body possessing the appropriate statutory
authority. Consequently, the Board also finds merit to this
portion of UNU's application for rehearing solely for the
reasons articulated in Finding (17), and modifies Condition
(29) accordingly as set forth in Finding (17).

(44) UNU provides in its application for rehearing that the Board
erred in failing to include a condition that Champaign pay
for monthly television subscription fees that neighbors
would not have incurred but for turbine interference with

television reception. LTllTU argues that the Board should
amend its conditions to include this requirement. (UNU

App. at 102-103.)

In its memorandum contra UNUs application for rehearing,
Champaign argues that UNU's proposed modification is
unnecessary. Champaign contends that UNU's request for a
blanket requirement that Champaign pay for monthly
television package fees ignores the fact that each complaint
will be handled on an individual basis pursuant to
Condition (5) in the opinion, order, and certificate. Further,
Champaign points out that television charges are package
dependent and vary. (Co. Memo Contra at 65-66.)
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The Board initially notes that the opinion, order, and
certificate noted that a study showed that, based on the low
number of channels available and the distance of the closest
full-power station, it was unlikely that off-air television
stations were the primary mode of television service for the
local communities. Nevertheless, Champaign's application
indicated that, if the facility resulted in impacts to existing
off-air television coverage, Champaign would address and
resolve each problem individually by offering cable
television hookups or direct broadcast reception systems.
Further, the Board points out that Condition (5) of the
opinion, order, and certificate requires that Champaign have
in place a complaint resolution procedure to address any
public grievances resulting from the project construction and
operation, and that Champaign must work to mitigate or
resolve any issues and forward any complaints to Staff. The
opinion, order, and certificate requires Staff to review and
confirm that the complaint resolution procedure complies
with the requirements in Condition (5). The Board finds
that, in light of this condition, in the unlikely event that
television reception impacts occur and complaints are
submitted to Champaign, the complaints would be haa-idled
under the approved complaint resolution procedure. (Order
at 65-66.) In addition, the Board does not find it necessary,
prior to any complaints, to enumerate specific television
packages and prices to which members of the community
experiencing reception issues may be entitled. We find that
these issues are better hmldled on an individual basis
through the approved complaint resolution process.
Consequently, the Board finds that UNU's application for

rehearing on this issue should be denied.

(45) Finally, in its application for rehearing, UNU reiterates its
argument regarding good neighbor agreements that it
initially raised in its posthearing brief. UNU argues that
wind developers insist that nonparticipating neighbors
experiencing wind farm damage sign "good neighbor
agreements," as a precondition for the developers'
mitigation of damage. UNU contends that the Board should
add a condition to the opinion, order, and certificate
prohibiting Champaign from entering into this type of
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agreement relating to the proposed project. (UNU App. at
103.)

In its memorandum contra UNU's application for rehearing,
Champaign contends that its right to enter into agreements
with neighboring landowners in the project area is not
subject to the Board's overview and that UNU's request is
merely an attempt to interfere with Champaign's
development of the proposed project. (Co. Memo Contra at
65-66.)

Initially, the Board notes that Champaign is required to
follow the complaint process set forth in Condition (5) of the
opinion, order, and certificate. Further, we emphasize that
the Board is the final decision maker in any complaint
proceeding and the Board encourages Champaign to work
with constituents to in.formally resolve complaints. To the
extent Champaign and an individual with a complaint have
resolved the issue, they are free to enter into an a.greement
memorializing their resolution.. However, the Board
emphasizes that nothing in the opinion, order, and certificate
permits Champaign to contract away the requirement that it
comply with the conditions i:n the certificate. Consequently,
the Board finds that UNU's application for rehearing on this
issue should be denied.

It is, therefore,
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ORDERED, That, as set forth in Finding (13), Champaign's motion to strike is
moot. It is, further,

ORDERED, That the applications for rehearing filed by the County/Towr►ships
and UNU are granted only to the extent set forth in Findings (17) and (43), and in all
other respects they are denied. It is, further,



12-160-EL-BGN -49-

ORDERED, That a copy of this entry on rehearing be served upon each party of
record and any other interested persons of record.
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BEFORE

THE OHIO PGYIVER SITING BOARD

Tii the Matter of the Application of )
CIiampaign Wiuid, LLC, for a Certificate to )
Construct a Wii-id-I'awered E3:eetiic } ^.ase No. 12-160-EL-BGN
Geiteratu-ig Facility ni Champaigi-i Cotuity, ^
C.̂ 3hirs.

ENTRY

The achiiirdstrative law judge finds:

(1) C?ri May 1-9, 2fl12r Cliampai:g^-tWind; LLC (Cl-tamgaign. or
APplicant) filed, vvi:th the Ohio Power Sitiiig Board (Boarci),
aii a.pFlicatioli ptirsuaiit to the provisions of ChaFter 4906-17,
0lu€^ Administrative Code (O.A.C.), for a certificate to
Gollsti't..Ict a wind-powered elect:i'iC gei-teTrJ.titD21 facility. The

proposed project (Buc:k-eye 11) eomists of up to 56 wand:
ti.Irt9h1G-' generators, access roads, electrical i31texcL?i"iI1eCtior#,

construction stagi^ig areas, an eperatioiis aiid maintenarice
facility, stibstation, and up to #o-^ir ni:eteorologieal towers.

(2) By en.tr3r %ssueci. on. Atigtist 22, :2012,. the acimi^.^is'Erati-c>e law
judge (ALJ) granted iiiotioais: to interxFene £i1eci by
Diane MeCozu-K-ll, IZo3eitMcCc^luie11, julia Johnsoli, ri iYd
[.Tmted Neighbors Uniteci, hkc.: (coIlectiveiy, LtPR^, as.weIl iis
the 01-do Fal-ni Bureau Federatioi-t (Famx Federatic^.^).

(3) On August 16,2012, the Board of `I`rtLstees of Uiucan Township
(Uriicast Trustees), the Board of C.oi^^^ssioners of Cl-tampaigr3.
County (Cha^iipaigii Conumssiorters), cuici the Boaid. of
Trustees of Urbma Township (Urbana 'Frttstees) fi1ed notice
of i.ntea-,• ention ^vrith the board. Adc^itioxially, olL August 20,
2012, the Board of Trczstees of Goshen `I'owi-i.st-dp (Gosheai
Trustees), filed a itot.i+ce of intervei-ttiorr mith the Board. The
L'mOl:3: Ti"t,3.stE?e5, Chc32Yi^..'7c`1Igt't CoI1mussiC3llel's, Urbalit'1.

Tittstees, axaci Goslieti Trustees state that eadi is the duly
elected entity atithorized to act for tl-teir respective
Jurisd:ictzons and that each has taken the iiecessaiy a~tioai to
iiitervene fn this Fr oceec3fi-ig on behalf of the citizeri,.̂  of tTii'ioii
T'caTATnsl.up, ^liampaigii Cotunt,^; Ui•ba-iia Townslup, and
Go:she-Li TE]TvS'lsh1p, respectively. Further, the UTti£7Z1 Ti'iist{"E,'s,
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Champaign C^innussioiiers, Urbana Trustees, aa.id Gosiiezx
Trustees state tiiat, as the elected represerxtatives of the-ar
respective yuiisdictimt,^.̂ , tl-iey .tiave extensive isitegvests in tl-ie
proceedi:ngs #hat cannot be represented by aYa®fher party. 'I7-ie
movants state tiiat t^teia ParticigatioiZ in ilti.s proe^ediiig wi1l
coiitz~itna.te to tlie Board's r^-%-dewr of the proposed project aaad
the just and expeditious resolutierix of the issues presented in
t1-iis n-iatE:er.

(4) hi, accordance -tv1t1t tl-ie proirisioais of Seetioli 4-906.0$(A)(2),

ReNFxsed Code, tl-ie ^anipaigti Con-inzisszoxters meet the
requiremelits for i;itei-ve-iitson in tlus matter and, accordingly,

the reqttest for i-iite^vei-ition slioti1d be granted. Additionally,
the Uru.oii TaListee:s, Ilrbaiia Ti-ustees, and Goshen Trustees

liaue demanstrateci, the natuxe aiid e;ktcqit of their respective

interests in fl-ie proPosed project, wl-ue:1^ i-titerests are su:ffie.ieait

to warratat inEe^.^.Tention. Accordingly, the Union Trustees',

Urbana Trtistees`,. arid Go:shei-i Trustees' rii.c^tioxts for
33.&terLre$Itt011. sl1C31Ild also be granted.

(5) On Se^:^ternber.17, 2012, a motiori to int+ervene was filed by the
Pioj-ieer Rural Electric ^operaf.i-m (Pioiieer)R aiicL th+ereaftei:,
oii Septeniber 27, 2012, a m.ot%oii for leave to nitervene zvas
ffled by the City of Urbana (LIrbaiia),

(6) ha its motion to u.^.-^rNrene; Pioneer states that it is a. ^^^iibe,r-
owwi-ted electric distribution coerpera.t€ve ser<,Txtlg pox^ons of

Cliarzipaxgn Cotnity: Piozieex ftirtlier asserts tl-iat it relies on a
c^n-ibimati_vxt of lxceit.serl mici tu-thce.nsed radio systems to
tianmut Lonunumca.tions along the cii.sti-i^.-^utiai-i system and
that it is z.oncenxed that Ghan-ipaign's proposed tuxbi-ties will
Ti2teifere with its 12fic3.`(3TA?'ave FiystE?ms. CLAi1seqtZ#'iitly, Pioneer
asserts tl-iat it has a sigxu:ficant, -trested interest in this

proceeding as a result of the p<ateiitial impact on its business
operations and service.

(7) Urbana asserts that it is a 31l:1Lt12C:1pal coTpor ` '̂ ltlo11 located

adjacent to the Pgoject area, and is tlie ordy city in Chantpai,g,ii
Couixty and the closest municipalit3Tto the project area urith
full-tm-ie flrre-figh#.-hig and emergea-i:c^ u-tedYcal service
i7^.7erf'itiC}I3.. As SLiCl1, Urt-ellc"i asserts tl3at any e7I3.erger1c].es at

the ttlrbll,le sites wC3iild likely 3.`eqtll:rE' response fi'oZI.I Urbai3.ca

fwe-fi.gh.tmg andfor emergeiicy medical service operations.
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Furti7er, LTrlaaiia states tl-taf, it c^^iis ai-td olierates Grinies Field

.Aft-port, whic~I.i sei~ves as a base for C>in-eFlighE medical
1-te3icoptei:, a$id asserts that t.I.ie turbine placement could

impact radio operations for the airport, as vveli as CareFlight's

operations. hi Iiglit of ti-tese circimzstiuic:es, Urbana asserts
that extraoxciinary, circa umstances justify its iiiterveiaticaxi i-i1 tl-ds
proceeding.

(8) The AQ finds that Piozieei and Urbwta have demaiisii a:ted

the nature aiid exteitt of their iespecii-ve uaierests -fti the

proposed project, which interests are suf€€cien.t to uvarrant
interx?,en:tiarL Accarciingqiy, Pioneer's aiid Urbana's requests
f^r interzrenficrn. siiotald be granted.

(9) On Septeniber 28, 2012; UNU filed moti:as.-ts for issuaiices of
subpoenas duces tecuni to The General E.lectr.-ic Companv,
LLC (GE), Invenergy LLC (hiveatergy), Gamesa Wiaid US,
LLC (Ganiesa), aiid EDP Renewables North America LLC
(EDP).

(10) `Tliereaiter, cazi October 9, 2012, EDP filed a motion to quash
tl-te subpoena ctuces tecum on EDP. Addihmial1y, on October
10, 2012, Invener^y filed aa-tot%oti to quash the s^bpoeYia
d.-uees tecum ail Invenergy. On that same date, CI^^^^i
filed amotioti to quash tlie subpoenas duces tecum o2i ET3i',
Gamesa, GE, and Invenergy. On OcEalvr 11, 2012, Gamesa
also filed a u-ioti:aii to quasli the subliceiia duces t^uni on.
Gan-tesa,.

(11) hi its niotion to quasla€ EDP contends that the stzbpca^^-ta duces
tecimi of EDP sl^ould be quashed because UNU has failed to
designate with reasc^iiabIe liailictilaiity the m{itieis oii whidi
ea:ani.iml%on is reqtiested in a+ccordalic.e witli Rule 4906-7-
€17(E)(5), t3A,C. EDP argues that this failure will make it
nnlwo.ssi-bie to siesiggf:3ate the ap^.^xopxia^e corparate
representatives to attend the deposition. Adcii:#ioxially, EDP
a€g-nes that UNU seeks ii-dorniatian regarduag a Vestas
turbine blade failure at the Tin-iber Road 11 lVhacl. Faini
('I'vnibes° Road 11), as -,vell as i-i7f'omiation. about jioise, shadow
flicker, and adverse effects of operatnig 'i`m-ibei Road TI. EDP
conteiids that Tiniber Rc3ad. IT is irielevant to this proceeaig
because Champaign has zhopped the Vestas turbitae fi.:om its
appiica#ian for tl-ie Buckeye II Wind I'rcrjeci:. EDP fuitYi:er
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argues that the subpoena is i-tot focused. on Buckeye II, but
af#.enip#s to elicit information on "all doctm-Leitts rela-ling, to
any turbine blade failure or damage at aiiy wind tiirlaisze
project operated by or oxi behalf of EDP." ! EDP argues tl-tat
iitis request seeks iaifoiination that is ii.eitlier relevant lxor
reasonably calculated to lead to the discovery of adn-i.issibIe
evidence, aiid is oppressive and tuuea:soiiable.

(12) R1. its 1Y3A7t1(3i2, h1Lre21ergy reqI1L,.'stP; that the subpoena dtlc€.'S

teG11i11 of Invenergy shotlld b^.-' quashed becatLSE,' its affiliate,

T.Tzdon Wuid FA-terg_y LLC (Lixiion Wiird), trawferreci all of its
win:d u.xterests in Champaign County to Applicant ^^i
September 23, 24311. Accorci.nig to Iiivetiergy; the purchase
agree^.-n^^t ittcluded all docunzertts pertanua3g to
ex^.^.^ir oauxiental, dihgoiice a:tid reports and other data and:
TTtforiT.t.a3:ioi1 owned or 11elt^ by Union Wuid or a11y of its

affiliates relating to ApplT±uatit's project. Consequently,

hxvenergy asserts that neither Union Wind iior hivenergy is a
proper par. q, to subpc3etia because they have already
transferred eveiyd-ting pertaining to Appli^nfs project a-lxd
no l023^L'T i7Nv€1 c"1iiy of the IteniS that are the subject of tl-te

subpoexxa.

(13) la its nxotcon to quas1-i the subpoel.aas du€:es tec^ii of EDI'j

Gamesa, GE, and Invenergy, Chaixi.pai.gn asserts that the

s£7:bpoe#:lt'1s ar€.' unreasonable and oppressive. Mor£.'

spec°.z^s.cally, Champaign argues tl?at tlie subpoenas are overly
broad in rfature because they wo-tild require the subpoenaed.

tliird parties to scour their ivcords regarding topics related to

turbmes around the Uraited States and the world, railier thati
seeking targeted discovery on nIa^teis relevant to this heari-iig

flii Buckeye H.. In particu1ar, Clxampaign lists several specffie
areas:

(a) tTNLIt^ subpoena of ^nvenergy requires
production of infomiat€on. ^liat. is outside the
scope of pem-titted diseoveiT beca:-use it seeks to
discover xntoxniattozi tl-tafi is eorfiden#ial aird
irrelevan.f: to this proceecimg, melud.uig "Ja:Iil
documents relaL-hig to the pxu-d-iase, acquisiiioii,
sale, or ira3-tsfer of leases or options for leases for
NATfi-td ttiibi-tzes on any l;atid in the Project area" as
-nreil as „[ajli niem.orailda, correspondence, arad

--4-
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otl-ter docu^.n:eids discussing the pros alid f or

co-iis of selling or tran.sferr^i^..g leases or optioxis
for leases for wu-td turbuie sites in the Project
Area to anyone el.se." Chainpaign contends tliat

these dvcumexats related to the ptarcliase of
Irzv, ezie:rgy leases a:n^.^ otlier assets aze subject to a

ccnzhcientiality agreenient and, €-urEher, are
irrelevm-A because the iiagisfeio# leases lias no

relevance to infoxrn.atiozi on "potential adN7erse

ef#ects," which LTNU ;^Iegedl^.= seeks.

(b) UNU's subpoenas of EDP, Gamesa, and GE

request production of all daactmieiits rel:afu-ig to
aaiy blade failure or blade damage that Iias

occurred. Clianipaigii asserts that this reqttest is

liot related to isifoimation cciicetmft^^ the
appl%c^i'tioii at isstie, bxat is is:atend.ed to create

c+f.3i1ti'ov"+E'.1'sy ab('1.t1t t.1e wii1d tt1TbIl'LE.' industry in
geiieral. (lmnipmgti asserts that t1-tis request

eitcompasses any iitmber of incidents tlxat 1-tave

no relation or b+2id.iiilg: on the proposed project

aiid spans wind farms operating across the

world and over a s^aii of many years, makhig
the iequest tuire .̂^nable and oppressive.

(c) LINTYs stabpoeiia of hixrenergy seeks aff
docunie-tits relati.iig to poteiitzaI wi3.-td ttirbine
projects i-ti the project area in addition to the
potential sale or tT'#321sf£F of leases. ClIaIZTpai:P12

asserts that tl1t:S request is both oN?€.'rbT'o£id;

bu;deitsoane, and irreIev.ant because, in^: this
pi£3cE..'£!d3i1& the Board -AC i1U$ be evc̀7.l-L1citing

Invenergy's prior F'.YaltiatiQXiS and decisions, but

xyM be evaluating the apphca.tivn for Buc.keye H.

(d) Chanipaigti asserts tl:-tat UNUs subpoenas of

Ganiesa a-lid GE seek a great d.eaI of infon.natioii

about aidy wmd ttlrb13;1€'s m locat2f?iI.S aro'il,Ild t.le
globe with no specific tune fratne {Gliampaigii

asserts that these ieclu.ests are overly broad and

burdei^nic, as weR as irrelevant to dii:s specific
project.

-5-



3:2-360-FL,-BGN

Ftirtliex, Cltain^.^aigii asserts, i-ti general, that UNU is seek-ftig
to expatiti the scope of tt:iu:s presceecllmg tluoug&-i the
subpoenas. Chanipaigrz points otit that UNU litigated, and
the Board adclressed:, a z.-Lumber of general legal and policy
issues associated with wind turbines in .In re Buck-eI'Vinr.l
LLC, Case No. 08-666-EL-BGN (Buckeye 1), ;ax-tc1 that tl^^
Supreme Court of 0l•.-iica affirnied the Boa:r&s decisi:oii in In re
Applicah"oyx of Brrcl^c^r ^^ir^ L.L.^., 131 C^iiica St.3^i 449, 2012
Ohio-8978. Chanipaign cflrtteiids that the Board slioulci itcst
allow U1'+1-[..T to re1.itigate those legal mid policy issues in tl-iis
proceeding.

(14) hi its iiiotimi to q-Liash, Ganiesa asseits that UNU's setbpoei-ia
was untimely served bec.ause LTNLI waited teii days to sezire
Gai^.aesa properly and, conseqtt^i-itl.y, Gaaiesa lias hac.^.
nisuffici:ent tinie to respond. Additionally^, Gantesa sets fart^^
the fo1lo-m7mg specific reasons for its motion to quas.h:

(a) ^NU.s subpoena r-£:'qllests. ITIfClrlltatiL32t fl1at is

Pu^.'TlI.Cly aX,'c3ilable, specifically, -aff dC}.Ct11I1^,'1its

rel:atn.-^ to an^.r blade failure or blade ciaznage
that occurred at any wmd ftzrbuier aiid a:ii
studies, reports, and other doctm-ients relating to
the distance that tLirlnne blades Caii fly wlten
released from -wirtd ttubines. Ganiesa a,;serts
tllat tl-ie.se requests place no Iin-ti#s oii ik-liaf.
znanu^actizrers' infomiation UNU is taWtltig
and that, coiisequeiitly, m-cw.i of this intoania.tion
niay be #otzixd on the int^et in putiI:ic filiiigs of
other proceedings, or nt pnbIic Wes of state a-tid
federal agencies.

(b) Mucti of the inforn.zatioit requested is not likely
to iead. to the discoiTery of adtattsslUe evidence
and is ziot hn-tit^d in scope. Alore specifically,
Gamesa ar,gLies that tJ'vUs reqcxest imposes a
search regardhig all sizes w-irt uiodels of an^y
niaiitifac-turexf s wind hirbilies, however,
Gt13312sa assffts that, th€,' tu3'b23€iE3s Apphca°lt

selects are the C3nli: ttIrbIii.E?s relevant to this

prvceeciing.

-G-
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(c) ^NLJ'S s11bpQEi1c1 rE,'qiIEsts "all dt?Ci27C€tC,'i$tS

re3:afang to communications with Champaign
Wind LLC, Buckeye INinci LLC, or EverPower
W7ii-id Holding, hac. relating to poteiitial wirt.d
turbine projects in C'13ampai.gn County, 01-u:o,"
GaTil^sa asserts tl1tIt thif`r i21fCfinl'c1tI.U3L1C is

confidential, proprietary, a3Etd cOi7sfitttt^.'s a trc̀Id^.'

secret.

(d) UNCYs subpoena is burder.tsom.e and oppressiiTe
because su:bpoe,tias to potential vendors fQr a
project create acl-dlling effect oiL the
procurement process forai-ty ivftid. #ann
developer.

(e) Gamesa does not have atay records responsive to
Request No. 4 in the Gamesa Subpoena to the
exteiit the request idelihfies the Ganiesa G97
turbirte iziodel.

Finally, Gaiiiesa asserts tl-iat, at the Boarc3.`s request, it is

Wi1lin.g to iuake the cmifi:dential, prt^pi-ietaiy, and trade secret

ardomiatiola coxrerecl by the subpoesia available to the Board
for an iia; cumera review, ^poi-i UNUs ad-va-ncement of costs to

produce a witness ni- CoI^.^tbusX and for flie copying of
docu:nients to ecam^^ ^ y xv€th the request.

(15) On October 15, 2012, t.TN.I filed a memoraiidtun in oppasi€i€xn.
to the niotiox^ to quash filed by EDI ; Invenex gy, C71-iampaign,
c'327Ld Gamesa. As a general 1Tlc"itt£r;, UNU c'3rg1l:E's that tl-i£

subpoenas are iiE'.cessaI:y to obtain Infi3iI11atIoi1 related to tlIe

dangers associated -vAt1i xvind t.tzrbmes curreiitly opea_a#it-ig ni
OWo. Specifically, UNU points out that clanger.atis blade
failures are con-imon in the Uilited States and tl.irotighout the
world, izicluding aii incident ti-tat occurred at ttie Tiinnber Road
II project site. Fui-tl-ter, UNU states that the ii^oi-maiit^ii the
Si1bpoei7c'3..^'s seek to obtain is essential 13E1 order to establisll

cQY7thtiGt11S Ii3: Chc'1EIIpa7.gII1`s +G£'-iil. fiCt3te that w{}idd mitigate

risks associated tATitll t.Irb1I2e blade defects. UNU explains

that the cause axtd effects associated witli any blade defects,
particularly defects associated with Timber Road I[, are
ISTipi3rtai1t to c1xrQ1d any rk.'liai#ce iJli Timber Road lYs cf.'rbf1Cate

coiidi-iioiis as precedez:tt.

-7-
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Iti additi:oit, ^TNU itotes tl-kti: a-tay argumeiits pert-aiiurzg to the
vQlaxniinous aniouu1t of records mzd :btudeai associated iAritli
responciitig to the subpoenas iaidi:cates that the blade failttre
probIeYZ,-i is prevaien.t. UNU argues d-iat the Board is entitled
to such uafon3ia:tioix in order to protect the public. UNU
represents that it lias contacted cota-LseI from 'Dp, Gamesa,
and Inx.renergy to a:ttenipt to zxarrojv tl-ie scope o£ the
subpoenas in order to expedite the dvcun-teiit p:toducEivi:-I
process. UNU states tI-Lat, because Cl-ia.rsmpaign was not
subject to the s.ubpoertas, it ANTas iniproper for Champaign to
argt.xe fl-ta:t respoiidz-tig the subpoei-.as ^otild. be b3u.r deiisome.
LINtT elaborates t1-taE, to the extent any information sought in
the subpreiias to Ittveiiergy and G^^iesa are coiifid.ential, all
dccunients produced niay be maititaizaed under seal purs^iaitt
to a proiectix*e ardex: Furtlier, the follotiving is LTNCJ's
responses to specific motions to quasii.

(a) In xespaxLs:e to EDI'`s m.otioiZ to quash, LT^,?L3
argi.xes that, u-L the eveiat parties conduct a
deposition, no specificity is required in advance

of axiv depositions inider the $oar&s iules.
UNU points out that it provided pti3-ties with the
option to deliver records by ii-ta-il, 7iegating
EDI's, ai'gnmeiits that it -va=vuld be ^tirdensoire
to C:(7mplY with th£' si1^.7pE}m3a, UNU CC'i.i1lters

EDI'"s ai-gummTts that conipl^.its related to
noise a-iid &I-tadow flicker akid Tin-tber Road ff are
tuuiecessat-y atid burdensome by expIainiiig that
these records cou.Id indicate: whet1-ter the
GeitIficate GoY1dit3:C'#ll5 be11:1g €;Q13s1dE.''r31.3g for ttus

pr^^^ctare sufficieiit to protect tIze publie.

(b) ConceIrdng hiverteres motion to quasli, LTNI:i
questi^iis -whether all of Inven:ergy's re.cv.rds
were hatisfei-r+ed to Champaign Wmd. UNU
pcsmts +atr.t that its subpcaeiia requested only
gword'.s that are na Invenergy's possession,
cztstody, or cc,iitio1, and any docuneii#s that
Invexiergy stll ma-uxtanis -%Arou1d bc relet7ant,.
L,^NU also argues that it properly S£'1°5re+d.:

Itl3T811^..'`?'M, Tvith th€..' subpoena {31t October 1,

20I2; hi addifioiiF UNTTJ inainU,ins that the lease

_8-
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docutnettts it is seeku-m will iitdicate whether
any 1aitdovviiei^s weie prtahibited froiiL revealiitg
miy safety issues to ihe Board or the public, aiid
wliether landowners were c-ontractttrtlly
reqL^dred to provide favorable tesiimcsny,for
Chainpaigii. IJNU also believes that htveitergy
lzk,ely had some moibraticait in scIling its i.tzrbi.tte
site leases to Champaign, wtd records relating to
the fraiisfer n:ight ntdic:ate the suitability of the
lease sites, as well as aii-y iisks or issues
associated with d.te site 1ocatiorrs, Furtlter, UNU

opuies that the information collec-teci by
Iitvea-Lergy on the potelitial t-tzrbn-te sites ltear

ChanYpai^:gWs project are rele-^,£ant beca^..^ise the

izdonnation 'would test the acctuaqt  of

Champai,gn:'s studies on d.-te effects the projec#:
u-,ou.l:d ha-%?re oit huinms, N,^zildlif"^, aviatioii,

property vahies, aii+d: otlier eiivironntmital
issues.

(c) Regardiizig Gamesds motion to quasli, UINTU

responds that service of the subpoena was

mvziteithonaily delayed dne to a shoilage of

persoiu-te.^ N,^,dihixa the Marion County_ Sheriff's

Office aiid, as a restilt of ffiis del.aj,: counsel for

LTNU has ex^ended, d.ae time frame for Gamesa.
to corftply^ with the subpcaera, Fui-ther, UNL,T

explains that Gamesa's request for

reimbursement for copies of records is

hiiproper; as Rule 4906-7-0$(F), O:A>C., oidy
allows ^,'iTI2bLtrrSt'.it1!C'Iit for &viti7£'ss fees 33.i.d

mileage expenses to attend hearings, not
dE'pCDSitioilS.

(16) On October 17, 201Z EDP aiid Champaign hled a repl'y to
LJNCT's memorandum co3tt€a EDi'"s inotion to quash. Also aii
Octo^-ser 18, 2014 Cha^.tpaigii filed a reply to UNiJ's
mentor an.dum conti.'a Champaign's motion to quash. Oit.
October 19, 2012, Gax-tesa filed a reply to LTNUs
m.^nioranctuui contra Gantesa`s niohon to qttash, 7ih^. Iight of
the fact that Gaat.esds reply -AFas uuitimely; the .ALJ wi.l:l ytot
consider aiiy a.rguniesits set foiqt witliis.^ the ivply.

-9-
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(17) In it-, reply, EDP resP©Fiels that the subpoena is not essential
for LTNU to obtani evit3e.zice ni tius Prcaceeclmg:. EDP
maintains that IINUs stz:L3poea.ia is still overly broad cuic€ fa.fis
-Ec) narrowly tailor its docuniea.tf requests to specific itenis.

(18) hi its reply, Cl}amPa%gn asserts that, as, party to ti-ds
proceeding, it is eiiti.tled to file a motion to quash ptarsu.ant to
Rule 4906--7-08(C), O.A.C. Ch.ampaign srgtxes that UNt.T's
c1cacumexit requests are not ger^iiatie to this pi-oc:eechiig a-i-id
third parties sl-tota:1d zaot be forced. to eiigage in ^^liaus#iYe
searches due to open-ended doctmienf requests.

(19) ai October 18, 2012, UNU filed amemorand.umindicating
that Invenergy iio Ionge^ liss tl-ie records souglxt by UNU,
reiievitig hivelYergy tic^in t1ie obligations in its subpcena,
Therefore, '^NL.T states tlaat its stibpcaeiia of Invenergy, and
Tnveaiergy's subsequeiit 1iiot.ian to quash are axioot..

(20) Upon reidew of the mot€otis to quash, ITNTYs ^.°^er^.^.oraltduni
m vPpositioii, and the replies, the AI..j fnzcis that the motion to
quasli #Ae1 by EDP sl-io:uld be gi-artie€i, a.tid the niotioxis to
quasli filed by Cliampaigii ^.^td Gamesa should be granted, in
Part and d^ed, m part. Furtkier, £l-te ALJ fn-tds that LINLI"s
subpoe.zxa of hnvezaea°gv is nioot,

(21) Rule 4906-7-08(t),. Q.A.G.,. provides that al-t AL,j niay qtiash a
stibpc^ena if it is ttzareasoriab1e or oppressive. Additionally,
wlifle i2on brtidnig oai 1;1-te Board, CivA. 45(C)(3)(d) states that
^subpaena shaR be quashed ff it subjectz- a person to tuYdue
bxrciei3, and Qxr.R. 45(C)(5) adds tliat, as to any ^otiofi niade
PursufL3ii- to Civ.R. 45(C)(3)(cl.), the subpoeiia si-ta11 be quashed
or niodzhed, tu-dess the Party$ seeknig sucli subpoexia eat-t
show ^ubstart.iia1. ^^ed for the testinioiiy or niaterial that
catut+^t be othezwlse aiiet udthrn:^t tu-idue liardsl-iip.

(22) With regard to UNUs subpoena of EDP, the ALJ itoies that
[,fi.ICJ" is s-eeking a^.t entire body of in€or.rnatio2i tlaa"t is not
tailored in c"dIl'^z way to the proposed project. Rc"Lthei, the

entirety of UNUs subp^ia is focused ozx overly broad
requests pertamnig to ttixbiiie blade f"€ux- and rccords fcon,
an already GeIlIficated Vi77I'ii^. project that t2tihZE,'C^ diffeiE!i'it

h.trbines tl-ran those tmder coitsid+eratisait in the proposed
project. Il1e2''f.fC3rG'r the AIJ f,[IYds that it would be

-10-



12-260-EL-BGN

uii.reasanab1e to force EDP, a nonparty, to expe:aad its #inie arici.
resources t:ewarcIs a request tl-iat is tnilinirted in scope.
Moreover, the ALT fiitds that tt-te fact tiis:t LSl'tTU nicludeci a
sigi-ti,frrant coileetioi:i of documents relaffi-ig to tirrbirs.e blade
failure withnt its n-temomxid;an contra the in.otio1is to quash
iiidicates F.1.-tat suc:l-i i-tiforuiati:e+n is extensive a^.̂ :^ci readily
available tl-wotr.gli otlier u-icaa.̂ ts aiid t:at. 1 TNU wottld i-tot
sufl,ez a3.-t.^.T iiardslup if the subpoena, was quashed.
AccordaigIy, tlie A.IJ coirdudes that EI7P's motion to quasli
is reasortable aiid sl-touid be granted.

(23) ain-..ilai:Iy, the .A.LJ cozi-cltxdes that LTI'+TE.1's subpoenas of
Gan-tesa a-itci GE are overly broact w-td contain general
ieqttests for materials for a1l ttu.biries, wIuch enconapasses
tuu:bixies iiot mclttcled ita, the proposed project and outside the
scope of tI-us proceeding. hi fact, Cha-nipargii filed a iiotice in
tlx.e reeorc.i oii October 1, 2012, stafnig that tlie- Vestas N7100
turbine is zio longer tuider coiisiderahon for t1as project.
CGti'L'Sisteilt -Arit^.^. Board precedent, any il[di3riT3.c'7.fion pe2te12ii31.Ttg

to turbines that were cotisiclered but ultiniate1y not selected
for ttie proposed project are irr,e1e-vraiit to tlw etuTei-it
pr()C^.-'^.'din& as th^.' Board is o1'Lly cC1iisii.'^E.:LtIg t"L^.' application

that is before it. BuLkk'^.^£' 1, Case N1J. 08--666--EL-BGN,p Ei1.ftlr

(October 30, 2009) at 6. Tlie ALj notes that, slicrrald the
Con-tpat-ty wisli to use a turbine otlier than the six e^^ntly
specifted in the appheat-zQit, the Company Ny-c ►tiic1 be required
to file an application to aiT1C.-'i3d its cer1t#ICate pt7.rTsid;aitt to

Secti.oi. 4906.06 ai1d 4906.07, Revised Code, and Rule 49()6--5-
$0(B)f O.A.C.

The ALJ finds, however, that R:e.ques#s Noa 3 and 4 of the
Gamesa arld GE subpoenas reference ttie Gamesa G97, GE
100, and GE 103 vn-nd ttxrbi^e models, aU of Nvliseh have feezl
praposed in the application as options that Cha-rtipaigii may
1-ttiIize i.f the proposed pro*t is approvee1. Just to be clear;
however, fIie ALj .Eixids it appropriate to modify Reqttest No, 4
of the Ganxesa aiad GE suII)oenas h-L ordei, to ei-isure that tlle
scope of the subpoena is linu€ed to ^nlv Gamesa G97, GE 100,
a-nd GE 103 xvfttci furbitie nLoclels, as opposed to all wind
tttilb.iiie models, wh%d:, are not tvmg considei-ed m this

prOeeedilig. Accordingly, I.TNt i's subpoenas of". Gamesa and

-11-
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GE s1i.ould be ciuasl-ied as to all requests, with tl-ie exception of
Requests No. 3 artd 4, as clarified herein.

(24) Furthermore, in ligli# of flie f^act tl-lat the deadluie for
st-tvpooxtae,d entities to deffivrer docut-nezits iias expired, tl-te
AL.J finds it appropriate to modify tl-ie subpoenas for GE aizd.
Gamesa. .Accorduigly, GE aiid. Gan-iesa shall have tu-,#i1
October 29, 2012, to deliver any records requested to LJNU.

(25) In addition, the ALJ xiotes that, pcirsum-it to IZts.l:e 4906-7-
07(B)(1), O.A.:C, all discoveiy nausi be conipleted prior to tl-^e.
commeiice-n-ien.t of the herGuing. 'I'I:ierefox:e, in accordance with
d-te ALT enti-Y issued October 4, 2012, which shor^^^ed the
respc^tise time for discov^ery requests to tezi days, <01 discot'ery
requests niust be mac-ie by October 229, 2012.

(26) Finallv, in order to +eiisure the evidentiary Iiearhig proceeds in
aii orderly and exped.itiotxs rxmm.or, as set fcarEli ut Rule 49€36-
7-01(B)(8)(d), U.A.C., d-io ALj finds it necessailr to reclu.ue
that, in the event any party 221tf^.'2ids to move to vti'T^^:Cs. p1'efilC'd

Vsr'Iti7f*Ss tesfi#TXony, such party sIi.oilld n1akt' sLich a 1Tlt)f1oji in.

wrIdtig azid. docket the n-t.otion prior to the evidentiary
liew-n-tg. Accoidi-tigly, azii: n.^otioi-is to sfa.ike CI.iampaigii
witness testimony s1iaH ^filod bv Tb c3vean€ex 2_, 9012t and aTYy
memoranda coiitra s€iould be filed by November &, 2fl12. Any
niotiozts to sfrke Intervenor or Staff tes tmiony s1iall be filed
by November 9, 2012, a-tid any inemora^.^.da coiatia s-lioxrld be
ffled by November 13, 2012. Further, xio replies to
niomoranda coii€ra will be por^i-dtted.

It is, therefore,

-12-

ORDEREL?, niat intervention be gratited to Cimon. `I`a-ustees, Chanipaign
Comn,Yssio.ners, Urbana Trustees, Gosiien `I'i-ustees, Pionoor, atid Urbaiia, ui aecordalace
with Findiiigs (4) and (8). It is, ftirtlier,

4JRDERED; That the niotions to quasl-i be gra^.-^ied, ni pa:rt, axxd dejued, ni part, in
accordance wiili Findings (20), (22), aiid. (23). It, is, fur°t.ier,

ORDERED, That the parties coniply with the directives in Fiiidings (24), (25), aiid
(26). It is, further,
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QI,'.DERED, 'fliat a copy of t11is eYthy be served upon all parties of record.

'I^`IIE OHIO POWER S=G BOARD

-1.3-

sfiona#han Tauber
BY: joiiatIian J. Tattber

AdniiuStratzv€^ La7w judge

JR.1/sc

E3itered m the Jou^iid

Barcy F. IvIcNeal
Secretary
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BEFORE

T.HE OHIO POWER SITING BOARD

I3.'i tl-te Matter of the Applicatian of }
Cltempa.ig^i 14'in.d, LLC, for a Certificate to }
Consti,zict a Wind-Powered Electric } Case No. 12-160-Ei.-BGN"
Generating Facility in. Champai:gn Couu:a.ty, }
C3hso. ^

ENTRY

The adrrinislrative law judge finds:

(1) On May 15, 2012, Chan-tpargxi Wft-4 LLC (Cbeunpa.tgit or
ApElzcal-it) ttled, -tvith the Oluo Power Siting Board (Board), an
appli:eation pu.rs-u.arxt to the provisions of Chapter 4906-1:7, Ohio
Acimirusttatiwe Code (O.A.C.), for a certificate to construct a
wi.rici-powered elec-.tric generation fs.ca.hty. Ilie proposed
project (Buckeye II) coi-isists of up to 56 vraiiad turbiiie
geilerators, access roads, elec#rt.cal intercomaection.,
constrg.retiran staVng areas, an vperaiions and mamtenance
fs.cility, s7a.bstata.ort, atxd up to four rn#:eteoralogical toweis.

(2) By entry issued oxi August 2, 2012, -the admfuiisEratY.Ire law
jLtdge (ALI) granted motioi-cs to i.titerve.ne fileci by Diane
IVIcCannell; RObert N1cColuie1l, Julia Johnsora, and United
Neighbors Unu ted, Inc. (COilechvely, , UNU), as well as tl-t:e C1Mo
Faml Bureaiz Federation (Farm Federation).

(3) On September 28, 2012, UNU filed motions for issualices of
subpoenas duces tecuni to 'flie General Electric Conipatiy, LLC
(GE), hiveigergy LLC (Tiivenergy), Ganiesa Wuid US, LLC
(Gamesa.), and EDP Renewables North America LLC (EDP).

(4) Thereafter, oxl October 9, 2012, EDP ffled a motion to quash the
subpoena duces tecum on EDP. Adciitiona1ly, on October 10,
2012, IIiYenezgy filed a motion to qtaash the subpoeYia duces
tecum oi1 hi.venergy. On that same da€e, Cha.nipaign filed a
motion to quash the su.bpoeaias duces tecum olt EDP, Gamesa,
GE, and Tnvettergy. Chi October 11, 2012, Ganiesa also filed a
^.xotian to quasli the subpoena duces tecuni on Gamesa<

(5) Ch-i. October 22, 2012, the AI.J granted, in parE, and derued, in
part, the motions to. quasli. Iai making that deternunatiarc, the
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AZ,j founid that subpoenas needed to be tailored to the

proposed project, and not focused on overly broad requests

pe-itaznuiig to records from airead.y-c,ertiti.eated wind projects or

turbine models C3tl1E..'r than those ui1der consideration in the

proposed project. Further, the AL J denied broad requests for
materials oti ali turbi3.ies, enconipa.ssiitg turbmes that -vvere not

h}cluded in the proposed project and outside the scope of the
proceeding.

(6) Chi November 2, 2012, UNU #iled a nication to compel discovery
from ^ liampk#lgn. SpeCTfIt ally, UNU requests c'3.I2 order

Co7Ylpefl1lig ChaITipA3gn to rC'spC)1ii^ fuHy to IZLt£?riY?g.L'dtOry 1 aiid

Requests for Production of a/ocumeiits 25, 26, 33, 35, 43, 44, 45S

46, 52,.54, L7Ld, 74, 75Y3V, and 84.AAf i#.^^emorandum in support,

LTNU asserts that it has £'Jlia1;[Stf.'d aR reasonable means of

resolviIig its di.ffere1icE's with Chc'1.12.2paig7C1. coltGf',rI1].iig the

discovery at issue, and, fin-tlter, asserts that all of the discovery
reqttests at issue are relevant aaid reasonably calculated to lead
to admissible evidence.

(7) The ALJ has exaniftied [.JNU's motion to compel, Interrogatory
1, wtd Requests #or. Production of Dcaeumei-its 25, 26, 33, 35, 43,
44, 45, 46, 52, 54, 66, 74, 75-80, and 84, and finds the following:

(a) Interrogatory 1 and Requests for Production of
Doccunents 26, 43, 44, 45, 46, 66, 74, 75-80, a.xid_ 84
are not relevant tc, the current apphca.tion under
review by the Board aiid are not reasogiablNr
calculated to lead to ad32.73ssZble evidence.

Accordingly, LJNLT'S motion to COl.llpel as to these

itQ33.is is denied.

(3) Requests for Production of Documents 25, 33, 35,

52, and 54 appear to be tailored to the speCffiC

proposed fa.cility ni the application currently
before the Board. To flI£' extent Cban-tpiil.gn

possesses documents responsive to these requests

tlkilt have not bepAi provided to I.JiVU, UNU's

motion to compel is granted al'id 4lit'^.mpa.a^gg3.'i i^''u

directed to prflZddQ Li-iflse documents by

1'titfl-,Tem.ber 13,2012.

It is, therefore,
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ORDERED, That I.IIlTUs ntrstian to compel is gmited, in part, anzi denied, ni part,
in accordance witli- Fis-tdi-iig (7). It is, further,

C31ZDFPFD, 'Mat a copy of this entry be sQi-ved upon all parties of record.

THE OHIO PC3WEIZ Sr1'ING BOARD

a j Man.dy Willey C1viles

By: .NImidv Wil:lev Chiles
Adnuinisfrative Law Judge

sef/vrm
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