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EXPLANATION OF WHY THIS CASE IS A CASE
OF PUBLIC OR GREAT GENERAL INTEREST

This cause involves significant and far reaching issues addressing the interplay of private
property rights of individuals and governmental intransigence in the performance of basic and
elemental duties essential to the framework of civic well-being. Specifically the court of appeals
ruled that the establishment of a non-conforming and unsafe right of way crossing over private
property by resorting to the doctrine of an easement by prescription, supercedes a municipality’s
duty to maintain and open a street in a duly platted, dedicated and conveyed eighty foot wide
right of way roughly parallel to and a short distance away from the location of the prescriptive
easement. That particular ruling seriously impairs the use of the sublots abutting the platted right
of way by the owners and serves to deprive the sublot owners of their full rights and enjoyment
connected with the sublots without reasonable and just compensation to the owners for the taking.
The sublots through which the prescriptive easement crosses are subject to zoning and building
regulations and restrictive covenants such that the recognition of an ecasement for public use for
motor vehicles and other traffic practically renders a portion of the sublots undevelopable and
another portion of the sublots excessively and substantially limited for any further development
in the nature of the construction of single family homes. The court of appeals effectively in its
ruling confers upon a municipality charged with providing open and safe streets for the general
use of the public, the authority to disregard a properly platted, dedicated and conveyed road right
of way, with ample area to maintain a safe road with utility improvements, shoulders and
property drainage engineering in favor of allowing a severely curved, narrow paved roadway to
be used for driving by the public with the absence of shoulders, or berms on the sides of the

pavement and lack of utility improvements and drainage amenities.



The ruling by the court of appeals essentially nullifies state and local standards for road
maintenance and by virtue of thié outcome the rights of all citizens of the state are imperiled as
the implication of the ruling ‘condones a municipality’s ability to forsake its duty to traveling
citizeﬁs and instead direct that the public use a narrow and unsafe street. The arbitrariness of the
municipality’s preference for usage of the prescriptive easement roadway arises out of the
existence of an eighty-foot wide platted and accepted road right of way for public usage a matter
ot a few dozen feet from the location of the easement.

The decision further is of interest to the general public in that it interferes with a basic
right of a property owner to enjoy access for ingress and egress to and from a public roadway.
Every property owner of the state holds as an incident of land ownership an appurtenant right to
connect by means of a driveway to a public road. Such an incident of fee ownership is integral
to the enjoyment of an individual’s property and the court of appeals in its ruling affects and
prejudices the rights of real property ownership of every citizen of the state. In essence, ;[he
ruling operates to modify centuries old real property law by stripping land owners of a basic and
revered tenet of property ownership.

The court of appeals ruling further affects the rights and privileges of all of the state’s
citizens by its unfounded reliance upon questionable evidence in reaching its decision. This is of
particular public interest in that the rights of property owners may be seen as being circumvented
by the submission of speculative evidence on the part of the municipality. The decision operates
to create an imbalance in favor of a municipality in its relationship to both property owners and
the general public in that the court of appeals affords the government unit great deference in its
analysis and consideration of the relevant issues and facts before the court to the detriment of the

public and property owners both. The implication arising from the decision is that it is



acceptable for government to allow unsafe conditions to persist rclating to the use of a
substandard road located roughly parallel to a duly platted right of way merely because it would
be inconvenient for the municipality to install a conforming and safe roadway in the platted right
of way. The rights of the public become derogated to the unreasonableness of municipal inaction
and un-civic neglect of responsibility. The decision further diminishes the rights of landowners
by depriving them of the use and enjoyment of their lawfully acquired real estate consisting of
duly sublotted parcels of land based upon a relatively inconsequential production of evidence,
which clearly does not support the court of appeals decision. Again the decision fails to uphold
landowners’ constitutional and statutory rights as to being justly compensated for a taking of
property and for the natural use and enjoyment of the landowners’ property.

In summary the decision of the court of appeals aftects the basic interests of the traveling
public and landowners and serves to empower government with unlimited and frivolous power
and authority. The undisputed facts of the present case before this Honorable Court as contained
in the following presematioh disclose a difficult and demanding state of affairs for judicial
determination and an admittedly unique situation for review and as a result of the uniqueness of
the case a further review is warranted and merited by this Honorable Court.

STATEMENT OF THE CASE AND FACTS

The case originated upon a claim prosecuted by a trustee in bankruptey demanding relief
against appellants William Beljon and Beljon One, LLC in the imposition of an implied
easement of ingress and egress over appellants’ lands to a paved roadway outside of a platted
dedicated eighty foot wide right of way known as Pioneer Trail. The trustee had assumed
dominion and control over debtor’s sublot abutting the Pioneer Trail right of way. An improved

roadway had not been installed in the right of way and the trustee asserted that he was entitled to



an easement by necessity over appellants’ lands for driveway purposes to connect to the existing
roadway crossing over appellants sublots. The trustee also sought relief for compensatory
damages against appellee-cross appellant City of Aurora upon the theory of reverse
condemnation. Ultimately an evidentiary hearing being a bench trial was held on the trustee’s
claim for an easement across appellants’ lands and the trial court ruled that the trustee was not
entitled to an easement, that the eighty foot Pioneer Trail right of way is the proper way of
ingress to and egress from the trustee’s lot and dismissed the trustee’s claim. The trustee did not
appeal that decision of the trial court and is not involved in the present appellate proceedings.
During the course of proceedings the City of Aurora filed a cross claim against the
appellant Beljons™ involving a declaration that the public had acquired a right to use the roadway
crossivng over the Beljons’ lands by virtue of the application of the doctrines of adverse
possession or in the alternative an easement by prescription. The Beljons” denied that a public
use had been established and asserted their cross claim against Aurora for equitable relief in the
nature of the court mandating Aurora to install an improved road in the platted right of way. The
issues between Aurora and the Beljons’ were ultimately resolved by the trial court and afﬁrmedb
by the court of appeals in summary judgment proceedings which found that a public use for
travel had been established as to the roadway crossing over the Beljons’ lands as an easement by
prescription. The Beljons’ claims for equitable relief were dismissed. The prescriptive easement
decreed in the case consists of a roughly twenty to twenty-two feet in width pavement crossing
over approkimately five hundred feet in length having a east/west direction on several sublots
owned by the Beljons. Those sublots as platted abut the northern boundary of the eighty foot

Pioneer Trial right of way and the pavement found to constitute a prescriptive easement is



located at varying distances from the northern boundary of the platted right of way, the most
distant measure being approximately twenty-six feet from the boundary.

The case upon review presents unique features and facts distinguishing it from common-
run of the mill adverse possession-prescriptive easement situations in that the end result leaves
two right of ways for public use parallel to one another. There is the five hundred foot long
stretch of narrow pavement crossing through the Beljons™ lands and a few feet south, there is the
eighty foot Pioneer Trail right of way which has improvements but has not been improved by a
paved roadway.

The Pioneer Trail right of way was established in 1927 when the then Portage County
Commussioners and related authorities approved for recording a subdivision plat submitted by a
de?eloper named the Aurora Land Company. The plat contained numerous sublots adjoining
and abutting the eighty foot right of way, including those now owned by the Beljons’. The plat
also included numerous restrictive covenants relating to set backs, side yards, types of usages,
square footage requirements, and other matters.

In 1927 when the subdivision was created the lands owned by the Beljons’ and the
portion of the Pioneer Trail right of way upon which the sublots were platted were not located in
the City of Aurora but instead the township. At a later date the township was annexed to the City
of Aurora at which time Pioneer Trail became a city street. This state of affairs is important
because it altered the ownership interests of the owners of the sublots. During the time that the
sublots were in the township the owners of the sublots actually owned the lands in the Pioneer
Trail right of way to the center line of the right way. Then at the time of the annexation of the

lands to Aurora, the sublot owners by operation of law were divested of their ownership interest



to the centerline and the City of Aurora became vested with full ownership of the right of way in
fee simple as it became a city. or municipal street.

There are various boundary markers and monuments referencing the location of the
platted Pioneer Trail right of way and there are none in place to provide the dimensions or
location of any other public usages for travel, including the prescriptive easement running
through the Beljons’ sublots.

The Beljons’ resisted Aurora’s claim for a prescriptive easement based upon numerous
factual grounds. Their positions included permissive use and the absence of any credible or
convincing evidence as to the actual location of the prescriptive use over time, Also noted was
the fact that in 1944 the township of Aurora by formal conveyance, accepted the duty to enforce
the restrictive covenants contained in the 1927 plat as the developer of the subdivision had
ceased operations and doing business. It was further asserted that a public use must have been
present ih the platted right of way in 1927 and not outside of it since the county authorities,
including the county engineer, had approved the plat as approval would not have occurred had a
usage been in existence outside of the . ght of way. It is further noted that the Aurora authorities
have historically recognized the Pioneer Trail right of way as the valid and legitimate roadway
for public use. At some point in time, probably in the 1960’s , the prescriptive easement area
was paved or hardened with road materials. In the 1950°s the Aurora city council officially
noted the “misalignment” of the public use and remarked on rectifying the situation and
installing a road way in the platted right of way. Throughout the years the Aurora authorities
addressed the situation and pondered potential remedies involving puttin‘g in a road in the right
of way. During the course of | the summary judgment proceedings the Beljons’ submitted

affidavits of Aurora officials, including a past mayor and a long termed service director, stating



that the city did not consider the roadway outside of the right of way to be the proper right of
way and acknowledging the Beljons’ superior title. Aurora in its codified ordinances and
regulations classifies Pioneer Trail as a secondary road with right of way requirements of at least
sixty feet in width and pavement of at least twenty-six feet. All public utilities have been
installed in the platted right of way, including water and sewer lines and natural gas lines. Sewer
line easements for the area were described by reference to the platted eighty foot right of way
and in fact the Beljons’ even granted the city casements so defined for sewer purposes.

Safety concerns were also historically addressed by city government as to the narrow
paved roadway constituting the prescriptive easement. Numerous motor vehicle accident
incidents were cited and an AMATS report declared the pavement as unsafe. The city even
submitted a proposal to its residents to approve a tax levy to raise funds to repair and improve
five intersections and areas in the city declared to be unsafe, one of which was identified as the
prescriptive easement roadway. The levy failed to pass and the roadway corrections were not
done.

Specific judicial proceedings involving the platted right of way were also undertaken in

Case No. 2006 CV 00023, Beljon One, LLC v. City of Aurora, which case involved land use

issues and was resolved by a consent judgment entry approved by Aurora’s mayor and law
director acknowledging the platted eight foot Pioneer Trail right of way as the legitimate
roadway for pubiic use.

Numerous ordinances were enacted by Aurora providing for the installation of sanitary
sewers with manholes and water in the Pioneer Trail right of way, particularly in 1977 when at
least three such ordinances were passed, all providing for the costs to be borne by the city. A

related ordinance was passed in 1975 authorizing the improvement of a street connected to the



Pioneer Trail right of way and cost to be borne by the City, the ordinance espousing the city’s
policy that “Whereas the law provides that it is the duty of the City to open a dedicated street
upon request or demand of a property owner”.

It should be noted that up until the bankruptcy trustee initiated his lawsuit in early 2010,
the Aurora government never asserted a “public use” claim or prescriptive easement right over
the lands of the Beljons’.

All of the foregoing factual matters propounded by the Beljons’ were not addressed and
were overlooked in the decision finding the existence of a prescriptive easement over the
Beljons® sublots. The determination was arrived at upon the court’s reliance on an affidavit by a
civil engineer and a crude map attached to it proclaiming that the engineer had performed field
work at Pioneer Trail and had reviewed its history and came to the conclusion that in his opinion
“.....Pioneer Trail Road has remained in the same location since at least 1900 and that “... has
remained open for public travel since at least 1900”. Based upon the conclusory and factually
flimsy statements 1n the affidavit the court found that the twenty-one year period of use to justify
a prescriptive casement was satisfied in 1921 and nothing that transpired afterwards had any
bearing in the case.

The appellants Beljon maintain that the appellate court erred in affirming the decision of
the trial court granting the City of Aurora summary judgment. The matters before the court of
appeals plainly do not comply with the requisites for the granting of summary judgment nor are
the tenets of obtaining a prescriptive easement beginning in 1900 fulfilled. It is also error that
the court of appeals neglected to consider the equities of the parties and substantiated coufse of

conduct of the Aurora authorities in characterizing the platted Pioneer Trail right of way as the



sole and exclusive street for public use throughout the years and the city’s duties and obligations
to the sublot owners in providing a safe street for public travel.
In support of their position on the foregoing issues the appellants present the following
argument.
ARGUMENT [N SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: A municipal corporation is obligated as a matter of duty

to provide for the welfare and general good of its citizens and the traveling public a safe
roadway in compliance with existing engineering standards and to afford the owners of
abutting property the full and complete enjoyment of their legal rights of ownership in
their lands.

The result of the decision to decree a prescriptive easement for use for public travel
across the sublots of the Beljons” produces an absurd state of affairs in that it countenances the
existence of a narrow roadway with no shoulders berms or other areas a short distance from the
platted and accepted Pioneer Trail eighty foot right of way. The absurdity lies in the fact that
there are now two roads closely parallel to each other, one a platted right of way upon which
sublots abut, the other a narrow strip of pavement which deprives certain sublot owners from
access. The decision contradicts the two primary purposes for the existence of a street or
highway, which are to provide means of safe passage for the traveling public, and to provide a

means of access to and egress from abutting lands. See State ex. rel. Schiederer v, Preston (1960)

170 Ohio State 542. In the present matter the owners of the sublots abutting the southern
boundary of the platted Pioneer Trail right of way do not have access to the prescriptive
easement pavement over the Beljons’ lands. They cannot connect directly and reasonably to the

pavement due to the existence of private property between the northern boundary of the platted



Pioneer Trail and the pavement; they must use the Pioneer Trail eighty foot right of way.
Essentially they are deprived of an appurtenant right of their ownership of real estate, which is to
have access.to a public road. An owner of a sublot acquires such right as an element of his

ownership and is entitled to have at least the adjacent and abutting streets shown on a plat as kept

open. See Byerlyte Corp. v. City of Cleveland (1940) 32 Ohio Law Abstracts 609.

Obviously the present state of affairs does not comport with the duty of a municipality to
cause a platted road to be open for access by an abutting property owner; there is no open road
within the platted Pioneer Trail right of way.

It should further be noted that the recognition of pavement as a prescriptive easement
conflicts with statutory law contained in the Revised Code; R.C. 735.19-735.22 dictates that no
streets can be accepted for use in a municipality unless they appear in a plat and conform to
platting requirements.

Aurora by its own policies and ordinances has recognized its duties to care for and
maintain streets pursuant to R.C. 723.01 and the rights of citizens to the use and enjoyment of

improved streets. See Thompson v. Smith 172 Ohio App. 3d 98, 2006-Ohio-7270.

Safety issues are also paramount as to the duties and obligations of a city concerning its
streets. The pavement over the Beljons’ lands has been declared unsafe and patently is so; it is
just a narrow pavement with no shoulders and has a high incidence of motor vehicle accidents.

The Beljons’ are also prejudiced as to their ownership rights to their sublots in that a
taking has been effected and the application of the city building code renders the sublots

unbuildable.
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All of the appellants positions as asserted above are relevant and because of the equitable
nature of the proceedings they are entitled to having Aurora directed to install a suitable roadway

within the platted right of way. See Gulas v. Tirone 184 Ohio App. 3d 143, 2009-Ohio-5076.

Proposition of Law No. II: Equitable relief is warranted to landowners abutting a

platted right of way and summary judgment based upon speculation which disregards the
equities of the barties is unwarranted.

Much of the judicial analysis of the case at summary judgment stage involved the
application of the principles relating to adverse possession and an easement by prescription,
which are that the lands in issue Were used for twenty-one year openly, notoriously, continually

and adversely to the property owners rights. See State of Ohio ex. rel. AAA Investments v,

Columbus (1985) 17 Ohio State 3d 151. In the present matter the court found that a prescriptive
right was obtainéd in 1921 based upon an engineer’s affidavit and such finding by the court
operated to remove from consideration the indisputable facts that Aurora always considered the
platted right of way as the public roadway.

Clear and convincing evidence is required to warrant a prescriptive easement and that
evidence is lacking in the engineer’s affidavit. The affidavit solely states that in the opinion of
the engineer the road has been in the same location since at least 1900 and has been so used for
public travel. It does not assert that the usage was “open”, “hostile”, “notorious” or “adverse”.
The absence of clear and convincing evidence as to those elements is fatal to the city’s claim.

| Substantial evidentiary materials exist as to the use of the property, including statements
that any usage was permissive on the part of the landowners. The credibility of the engineer’s

opinion is further debilitated by reference to the approval of the subdivision plat in 1927. The

plat would have been rejected if a road was outside the platted right of way and not within the

11



platted right of way. Obviously appellants” arguments and positions are forceful indicators of

the intent of the parties and Aurora’s recognition of the superior title of the Beljons.

CONCLUSION
For the reasons stated above this case involves matters of public and great general interest
and appellants request that this Court accept jurisdiction in this case so that the important issues

presented will be reviewed on the merits.

Respectfully Submitted,

[esr G P /@M
Terry?}. P. Kﬁle,
Counsel for Appellants
William Beljon and

Beljon One, LLC

CERTIFICATE OF SERVICE

I certify that a copy of this Memorandum in Support of Jurisdiction was sent by ordinary

U.S. Mail to counsel for appellee Frank H. Scialdone at 100 Franklins Row, 34305 Solon Road,

'M g
LevmG P fane
Terry G. P. Kade,
Counsel for Appellants
William Beljon and

Beljon One, LLC
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THOMAS R. WRIGHT, J.
{11} This case invclves both an appeal and cross-appeal from two judgments

of the Portage County Court of Common Pleas. In the appeal, appellants, Beljon One,
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LLC and William Beljon, contest the trial court's determination that appellee, the City of
Aurora, is entitled to a prescriptive easement across certain real property. In the cross-
appeal, the city asserts that the trial court erred in not granting summary judgment in its
favor on its separate claim for adverse possession of the real property.

{92} The disputed land is presently located under a 500 foot stretch of Pioneer
Trail Road, a smalf thoroughfare which runs east-to-west through the City of Aurora and
connects two major highways. The disputed span of roadway has existed in some form

since prior to 1827, and has been used by the public throughout its existence. The road

was initially paved at some point in the 1960’s, and has remained in that state to the.

present.

{f3t Prior to the incorporation of the City of Aurora, the disputed property was
located in Lot 33 of Aurora Township. During the early 1800's, the property was part of
a larger tract owned by E.K. Blauch. At some point in the 1920's, Blauch sold his tract
to the Aurora Land Company. In 1927, in attempting to develop the entire tract, the land
company submitied a subdivision plat to the Portage County Board of Commissioners,
The subdivision plan divided the “Blauch” tract into various sublots, and also provided
for creation of a new eighty-foot-wide right-of-way which would bisect the development.
This planned right-of way was designated on the plan as "Pioneer Trail’ road. However,

it was not situated on the subdivision map in the same location as the actual roadway

already in use. Instead, the planned right-of-way was located south of the existing road.

{14} The county commissioners approved the subdivision plat, but the Aurora
Land Company never went forward with the development. Ultimately, the Blauch family

re-acquired the entire tract in 1934 through a Sheriff's sale. Over the ensuing decades,
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the tract was used primarily for agricultural purposes. Nevertheless, the tract was still
officially divided into the sublots, and there were certain restrictive covenants which ran
with the land.

195} In March 1946, the Blauch family conveyed its interest in the entire tract of
fand to Clyde and Ruth Curtis. Three years later, the Curtises then sold the tract to Jon
and Eleanor Beljon, the parents of William Beljon, appellant, and his siblings. Through
the years of their ownership, Jon and Eleanor became aware of the original subdivision -
plan of the Aurora Land Company, and of the planned alternative roadway that would
have gone through the development. The Beljons were also aware that the pre-existing
Pioneer Trail Road was not on the same area of land which had been designated for the
planned right-of-way. As a result, the Beljons told their children that the public’s use of
the existing road was by the family’s permission, and that they had the ability to revoke
the use at any time, Furthermore, at some point in the 19680’s, Jon placed signs near
the road indicating that the existing pavement was a private driveway.

{46} Through the years, certain problems developed as a result of the public’s
continuing use of the paved roadway. The majority of the problems were caused by a

curve located within the 500 foot stretch of road. At one juncture, the city decided that it

would be prudent to erect “caution” signs near the curve as a means of decreasing the

number of accidents at that site. Whenever discussions were had as to the problems
with the paved road, some city officials would make statements supporting the Beljons’
position that the land under the disputed roadway did not belong to the city. In 1993, for
example, the city law directof stated in a written memorandum that if the city wanted to

improve the existing road, it would be necessary to appropriate the underlying property.

[yie

G



{3400 02:57 & COM PLEAS CLERK FAY W 330 297

7k In 2002, the City of Aurora hired a private company to conduct a survey of
the area surrounding the disputed span of Pioneer Trail Road. The results of the survey
confirmed that the existing paved road did not coincide with the planned right-of-way on
the 1627 subdivision plat, Specifically, the survey showed that the disputed stretch of
road ran through the southern portions of sublots 318 through 322. Moreover, since the-
disputed stretch lay north of where the planned right-of-way was meant to be built, four
sublots which were intended to abut the southern edge of the right-of-way, 381 through
384, did not directly abut the existing road.

{8} While all of the surrounding property was held by Jon and Eleanor Beljon,
the fact that the four sublots did not abut the existing paved roadway did not cause any
problems regarding the actual use of the land. However, in July 2002, Eleanor began to
convey the sublots to her children. First, she transferred sublots 320 and 322 to William
Beljon. Second, she transferred subiot 383 to Robert Beljon. Finally, she transferred
sublots 318, 319, 321, 381, 382, and 384 to three of her daughters and two of her sons.

{49} Approximately two years following these transfers, the five 'Be!jon siblings
formed Beljon One, LLC, appellant, and conveyed their respective interests in the six -
cited sublots to that entity. William Beljon, the second appellant, has served as the
president of Beljon One since its inception.

{110} In July 2008, Robert Beljon attempted to transfer his interest in sublot 383
to his brother, William Beljon.' A short time later, however, Robert Beljon filed for federal
bankruptcy. Richard A. Wilson was appointed frustee of Roberf's assets, and this led to
the nullification of the transfer of ownership of the sublot. Upon regaining control of the

property, Trustee Wilson discovered that sublot 383 was landiocked due to the location

- ) M4 S0
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of the existing Pioneer Trail Road. Accordingly, Trustee Wilson initiated the underlying
civil action against William Beljon and the City of Aurora. As the case went forward and

discovery was had, Beljon One, LLC was added as a party defendant.

{11} In its complaint, Trustee Wilson alleged that it was entitled to have access

to the existing roadway in order to protect the fair markat value of sublot 383 Thus, he
sought from the two Beljon defendants an easement by necessity across sublots 319
and 320. As o the City of Aurora, the complaint alleged that the lack of access resulted
in an improper taking of sublot 383. In his amended complaint, the trustee requested a
writ of mandamus to compel the city to institute appropriation proceedings

{912} In conjunction with its answer, the City of Aurora asserted a counterclaim
against Trustee Wilson and cross-claims against the Beljon defendanis. In relation to
the existing Pioneer Trail Road, the City of Aurora sought a declaratory judgment that it

was entitled to continue to use the roadway as a public street under theories of adverse

possession or prescriptive easement. The Beljon defendants also raised counterclaims

and cross-claims in their answer. Under their declaratory judgment claim, they sought a
determination that the city’s prior use of the land for the existing road had always been
by permission, and that they had the right to withdraw that permission and required the
city to build the right-of-way contemplated under the subdivision plat. They also raised
claims sounding in unconstitutional taking of property, trespass, and nuisance.

{13} After the parties engaged in lengthy discovery, the City of Aurora moved
for summary judgment on all of its pending claims and all claims asserted against it. As
to its claims of adverse ‘possessicn and prescriptive easement, the city maintained that

its use of the disputed stretch of Pioneer Trail Road for a public thoroughfare has been
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ongoing continuously since 1900. In support, the city attached to its motion an affidavit

of the surveyor who had conducted the 2002 investigation concerning the location of the
existing roadway in comparison to the planned right-of-way in the subdivision plat. In
light of the affidavit, the city asserted that its right of ownership or ability to use the land
under the roadway had vested in 1921. In addition, in regard to the Beljon defendants’
claims against it, the city separately argued that the claims were barred either under the
governing statutes of limitations or the terms of a settlement which had been reached in
a prior lawsuit between Beljon One and the city.

{914} In responding to the summary judgment motion, the Belion defendants did
not attempt to refute the factual assertions in the surveyor's affidavit. Instead, they only
contended that the facts of the case were too convoluted to warrant summary judgment
on any of the pending claims.

{115} The city's summary judgment motion was initially reviewed by a trial court
magistrate. After hearing oral arguments from all four parties, the magistrate rendered
a decision in which he recommended that the city be granted final judgment on ‘all of its
pending claims and all claims asserted against it. As to its two claims against the Beljon
defendants, the magistrate concluded that the city's evidentiary materials were sufficient
to satisfy all slements of adverse possession and prescriptive easement. Based upen
this, the magistrate further held that, since the Beljon family did not acquire is interest in
the sublots untit 1948, the city's use of the roadway property was not derived from the
family's permission. Regarding the Beljon defendants’ other claims against the city, the

magistrate accepted the city's “seftlement” and “statutes of limitations” arguments. Last,

]
2

the magistrate concluded that Trustee Wilson was not entitied to a writ of mandamus to .

[ ]



£
T

vy
Ly

20

[3/7H0N (3:50 & COM PLESS CLERK FAL Ne, 330 297 4534

Ml

compel the city to initiate an appropriation action as to sublot 383 because the city did
not have any legal duty to do so.

{416} After Trustee Wilson and the Beljon defendants filed separate objections
to the magistrate's summary judgment analysis, the trial court released a judgment in
which it held that the city was not entitled to prevail on its adverse possession claim. As
to that claim, the trial court found that the city’s evidentiary materials did not establish
that its use of the existing road had been exclusive during the twenty-one year period.
However, since “exclusive use” was not an element for a prescriptive easement, the trial
court upheld the summary judgment determination on that claim. Fu:’the.rmore, the trial
court adopted the magistrate's analysis as to all pending claims against the city.

{417} Following the issuance of the trial court's ruling, the magistrate conducted

an evidentiary hearing as to all remaining claims. The City of Aurora did not participate

in this hearing in any respect. As a result, the Beljon defendants moved the trial court to
dismiss the city’s adverse povssession claim. However, the court never expressly ruled
on the motion to dismiss.

{418} In his second decision after the hearing, the magistrate found that Trustee
Wilson had failed to prove that he was entitled to an easement across the sublots of the
Beljon defendants in order to have access to the existing road. Hence, the magistrate
recommended that judgment be entered in favor of the Beljon defendants on Trustee

Wilson's two claims. Despite this, the Beljon defendants filed objections to the second

decision, challenging certain findings of fact. in its separateijudgment as to the issues

tried in the evidentiary hearing, the trial court overruled the objections of both the Beljon

defendants and Trustee Wilson, and entered judgment against the trustee on his claims
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for the easement. In addition, the trial court expressly held that there was no just cause
for delay under Civ.R. 54(B).

{§19} At the time the trial court issued its ruling on the city's summary judgment
motion, the Beljon defendants had requested that a 54(B) determination be made as to
the disposition of the city’s claims for relief. Although the court did not grant this request
when it ruled upon the objections to the magistrate’s summary judgment analysis, it did
reconsider the point after releasing its separate judgment on the trustee’s two easement
claims. in a third judgment, the trial court made a finding of no just cause for delay asto
the summary judgment ruling.

{120} In appealing both the summary judgment ruling and the judgment on the
trustee’s sasement claims, the Beljon defendants have asserted four assignments for
review: |

{921} *[1.] The trial court erred to the prejudice of defendants-appellants William
Befjon and Beljon One, LLC in granting defendant/cross-appellant City of Aurora's
motion for summary judgment determining the existence of a prescriptive easement for
public use across appellants’ land and dismissing appellants' cross-claims.

{922} "[2.] The trial court ered to the prejudice of defendants-appellants William
Belion and Beljon One, LLC in adopting the findings of fact and conclusions of law
contained in the magistrate decision granting defendant/crosé-appeliant City of Aurora's
motion for summary judgment determining the existence of a prescriptive eaéement for
public use across appellant’s land and dismissing appellants’ cross-claims.

{§23} “[3.] The trial court erred to the prejudice of defendants-appeilants in

denying their motion to dismiss the remaining claims of defendant/cross-appellant City
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of Aurora.

{424} “/4.] The trial court erred to the prejudice of defendants-appellants in
overruling their objections to the magistrate’'s findings of fact as contained in the
magistrate decision filed February 14, 2012."

{925} Although the Beljon defendanis have raised two assignments concerning

the “prescriptive easement” issue, they have only presented one argument in support of ’

both. Essentially, they maintain that the city was not entitled to summary judgment on
its prescriptive easement claim because its evidentiary materials were not sufficient to
satisfy all elements for such an easement. According to them, the magistrate and the
trial court should have rejected the affidavit of the city's surveyor because it was not
based upon proper documentation and only set forth a series of conclusory statements.
{926} In reviewing a summary judgment ruling, an appellate court is required to
consider the matter de hovo, and cannot show any form of deference to the trial court’s
analysis. Kordel v. Occhipinti, 11th Dist. Lake No. 2007-L-163, 2008-Ohio-8770, 8. As

to the general standard tc be applied under Civ.R. 56, this court has recently noted:

{927} “Summary judgment is appropriate when the moving party establishes the

following: (1) there is no genuine issue as to any material fact; (2) the }noving party is
entitled {o judgment as a matter of law; and (3) reasonable minds can come but to one
conclusion, and that conclusion is adverse to the party against whom the motion for
summary judgment' is made, that party being entitled to have the evidence construed
most strongly in his favor.’ Lawrence v. Jiffy Print Inc., 11th Dist. No. 2004-T-0085,
2005 Ohio 4043, 6" Pringle v. Forum Health, 11th Dist. Trumbuli No. 2008-T-0131,
2013-Ohio-537, 11,
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{428} “The Supreme Court stated in Dresher v. Burt (1996), 75 Ohio St.3d 280,

296, 1996 Ohio 107, 662 N.E. 2d 264, that

{9291 “(* * *) the moving party bears the initial responsibility of informing the trial

court of the basis for the motion, and identifying those portions of the record which
demonstrate the absence of a genuine issue of fact on a material element of the
nonmoving party's claim. The “portions of the record” to which we refer are those
evidentiary materials listed in Civ.R. 56(C), such as the pleading, depositions, answers
to interrogatories, etc., that have been filed in the case. (***). (Emphasis sic.). Paugh
v. P.J. Snappers, 11th Dist. Trumbull No. 2004-T-0028, 2005-Ohio-701, §15-16.

{936} Under Ohio law, prescriptive easements are not generally favored

because it has the effect of depriving the property owner of his rights in the land without

any compensation. Fitzpatrick v. Paimer, 186 Ohio App.3d 80, 2008-Ohio-6008, 125 .

{4th Dist.). Nevertheless, our state has traditionally recognized that the public can

acquire an easement by prescription even when there is no official acceptance or

private dedication. J.F. Gioia, Inc. v. Cardinal American Corp., 23 Ohio App.3d 33, 38,
(8th Dist.1985) citing Railroad Co. v. Roseville, 76 Ohio St. 108, 117-118 (1807). It is
equally well-settied that public roads and streets can be established by the
“prescription” method. Stafe ex rel. AAA. Investments v. Cily of Columbus, 17 Ohio
$t.3d 151, 152 (1985).

{31} The public's ability to acquire the right to use a road is predicated upon the
principle that “public éasements, as well as others, may be shown by long and
uninterrupted use and enjoyment, upon the conclusive legal presumption from such

enjoyment, that they were, at some anterior time, laid out and established by competent

10
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authority.” Roseville, 76 Ohio St. at 117, quoting Reed v, Inhabitants of Northfield, 30~
Mass. 94, 13 Pick. 94, 23 Am. Dec. 662. In other words, “a landowner who forebears
from effectively disrupting use of his property by his neighbor or the general public
eventually accedes fo the continuation of that same use.” J.F. Gioia, 23 JOhio App.3d at
38.

{932} “To prevail, a party asserting a prescriptive easement must show that their
use of the property is: (1) open, (2) notorious, (3) adverse, (4) continuous, and (5) for a
period lasting 21 or mo-re years. * **. The burden of establishing the existence of an
easement rests with the party claiming the right to use. * * *” (Citations omitted.)
MeDowell v. Zachowicz, 11th Dist. Ashtabula No, 2010-A-0033, 2011-Ohic-3626, 15.
Given the serious adverse effect which a finding of a prescriplive sasement can have
upon the property owner's rights, the‘foregoing elements must be proven by clear and
convincing evidence. JLF. Gioia, supra, at 37.

{933} In this case, as part of his analysis of the city's evidentian} materials, the
trial magistrate found that the disputed stretch of the existing roadway had been used
as a public thoroughfare since at least 1900. Therefore, in relation to the “twenty-one
year” element for a prescriptive easement, the magistrate concluded that the period of
the use of the land for the road had begun to run in 1800.

{f34} Although not expressly stated in the magistrate’s legal analysis, his finding
regarding when the public began to employ Picneer Trail Road as a public street was
based solely upon an affidavit in the evidentiary materials submitted by the city with its
motion. The maker of the affidavit was Christopher Courtney, a professional engineer

and surveyor. After stating his credentials as a surveyor, Courtney averred that, in

"
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December 2001, his private firm was hired by the city to conduct a basic survey of the
land surrounding Pioneer Trail Road and the 1927 planned subdivision. Courtney
further asserted that, as part of his work for the city, he personally conducted an
extensive review of the history of the disputed road, and conducted an extensive field
survey of the land encompassing the road and the planned subdivision. His affidavit
then concluded with the following two averments:

{35} "8. As a result of the aforementioned review and field work it is my opinion
that Pioneer Trail Road has remained in the same location since at least 1800.

{36} “9. As a result of the aforementioned review and field work it is my opinion
that Pioneer Trail Road has remained open for public travel since at least 1900.”

{137} Accompanying the Courtney affidavit were copies of the March 2002
survey documents that his firm produced for the city. Also attached was a copy of a
1800 map of Aurora Township, obtained from the 1900 Tax Maps for Portage County.
According to Courtney, the map shows Pioneer Trail Road going across the disputed
area.

{938} Taken as a whole, Courtney’s averments constituted some evidence
pertaining to each of the five elements for a prescriptive easement. Despite the fact that
the nature of “public travel” in 1900 was significantly different than the modern .
‘automobile” era, the key point is that the disputed roadway was being used on a
regular basis by individuals other than the current property owner in a mode consistent
with traveling in that era. Thus, since the roadway was subject to “pub!i;;" use, that use
was clearly open and notorious. Furthermore, because the public's use of the existing

road would have been inconsistent with the rights of the property owner, the use would

12
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be considered "adverse.” See McDowe#l, 2011-Ohio-3626, at §28. Finally, given
Couriney's averment that the roadway has remained open to the public since at least
1800, the use has been continuous for more than the required 21 years,

{939} In their initial response to the city's summary judgment motion, the Belion

defendants did not present any evidentiary materials directly challenging the Courtney,

affidavit; in fact, their response brief contained no discussion of the affidavit. After the

court magistrate rendered its decision in favor of the city, the Beljon defendants raised

- three basic arguments in their objections, in which they asserted that the Courtney

affidavit was not dispositive of the city's two claims. In re-asserting the arguments

before this court, the Beljon defendants first state that the affidavit had no true -

evidentiary value because it only contained a series of conclusory statements.
According to the Beljons, Courtney failed to properly support his averments with copies
of pertinent public records.

{1140} As noted above, at the outset of his affidavit, Courtney made certain

statements regarding his gualifications as a surveyor in the state of Ohio. In light of

these statements, Courtney is deemed an expert witness under Evid.R. 702. More .

importantly, the Beljon defendants’ contention that Courtney failed to reference any
relevant public records supporting his opinion is simply incorrect. Attached to the

affidavit is a copy of a 1900 Aurora area map, taken from the 1900 Tax Maps for

Portage County. Although no names are provided for the roadways shown on this map, ‘

it can still be discerned that there was an existing road that was in the same general
location as the present Pioneer Trail Road. in addition, Courtney specifically averred

that he and a city official had extensively reviewed the history of Pioneer Trail Road and
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had performed an extensive field survey.

{§41} Even though Couriney never stated what other evidence he found on the

disputed roadway during his historical review, it cannot be said that he failed to provide

documentation in support of his expert opinion. That is, the 1900 area map supports his

conclusion that Pioneer Trail Road has been in existence, in one form or another, since

that year. Under these circumstances, the lack of any additional documentation would
only raise a question concerning the credibility of Courtney’s opinion, a point which
cannot be considered as part of a summary judgment analysis.

{42} During the entire summary judgment proceeding at the trial level, the
Beljon defendants never presented a countering affidavit of a different surveyor who
reached a conflicting conclusion as to when the disputed roadway was first used by the

public. Therefore, since the Courtney affidavit had some probative value on the

elements for a prescriptive easement, the magistrate and trial court correctly relied upon

the affidavit in deciding whether to grant summary judgment.

{943} Under their second argument, the Belion defendants submit that the

Courtney affidavit was not sufficient to warrant summary judgment in the city's favor
because there were conflicting evidence concerning whether the disputed roadway
remained in the same location throughout the entire period it has been used by the
public. In support, they assert that William Beljon testified during his deposition that the
roadway’s focation has gradually changed through the years that his parents owned the
surrounding tract.

{f44} The transcript of William's deposition reveals the following dialogue:

{945} “Q. Do you have any knowledge of the pavement ever being located in a

14
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different physical location?

{46} "A. I'm sure it's changed a littie bit over the years, but a drastic change, 1
don't have any knowledge of that.

(47

{148} “Q. Do you have any knowledge of where the grave! road was located
ever being moved fo a different location?

{149} "A. It's a similar question you asked before. | don’t know. You know, it
might have moved here and there a little bit but | don’t know think it moved that much.

{gs01 "~

{51} “Q. * * * Do you have any basis to dispute that where the pavement is

located currently on your property, that it has ever been in any other location other than

where it currently is? ** *

{952} "A. Like | said before, [it] might have moved back and forth a litle bit. As
far as my knowledge, it's been there.

{953} Even when it is construed in a manner most favorable to the Beljon
defendants, William’s testimony does not support a finding that the location of the
disputed roadway was ever materally altered through the years. At best, he was stating
that, although the bed of the road may have moved slightly through the course of time,
the roadway was still located on the same basic area of land. Thus, Willliam's
testimony did not conflict with Courtney’s averments.

{954} Under their third argument, the Beljon defendants maintain that the

Courtney affidavit was not entirely dispositive of the prescriptive easement claim

because it did not address the issue of whether the city should be estopped from relying

15
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upon its “easement” theory. As part of their initial response to the motion for summary
judgment, the Beljon defendants presented a number of evidentiary items tending to
show that, at various times after the 1960's, certain city officials had made statements
acknowledging that the city’s use of the disputed roadway was solely by permission of
the Beljon family, and fhat the city would have a duty to install a new stretch of road in
accordance with the 1927 subdivision plat if the family ever rescinded its permission.
Essentially, the Beljon defendants contend that, in light of the city officials’
acknowledgement that their family had superior fitle to the land under the roadway, they
were not entitled to continue to use the land through a prescriptive easement. |

{Y55} Under Ohio law, a prescriptive easement cannot be extinguished by
subsequent inconsistent acts of the user, Wood v. Village of Kipton, 160 Ohio App.3d -
591, 2005-Chic-1816, Yj25. “After the prescriptive easement results from adverse use,
the user does not forfeit the established easement by acting as if it did not exist.” JF.
Gioia, 23 Ohio App.3d at 40.

{f56} Pursuant to the uncontested averments in Courtney’s affidavit, the city's
prescriptive easement was fully established by 1921, As a result, the Beljon
defendants’ evidentiary items as to the inconsistent statements of city officials 80 or 70
years later were rendered irrelevant. The same is also true of their evidence concerning
their parents’ belief that they held paramount title to the underlying land and the city’s:
use was based solely upon their permission. While evidence as to the property owner's
‘permission” would have been relevant if it pertained to events prior to 1921, the
Beljons’ evidentiary materials only related to events after 1940. Thus, their materials

were insufficient to raise a genuine issue of fact regarding whether the city should be

16



estopped from maintaining its prescriptive easement claim.

{457} In conjunction with their “estoppel” argument, the Beljon defendants also
contend that the presdriptive easement claim was barred under the terms of a prior
consent judgment entry. This contention is predicated upon a separate declaratory
judgment action which Baljon One, LLC .bmught against the City of Aurora in January
2006, The subject matter of this prior case concerned Belion One’s planned
development of approximately 70 acres of property located behind four of _the family(
sublots. Before the proceeding could come to trial, the parties reached a settlement
which was incorporated into a consent judgment entry. As part of the agreement’s
primary terms, the city agreed to approve any submitted plan for the development of the
land so long as certain requirements were met.

{1158} The consent judgment entry also contained a “release” clause. The first
sentence of that clause provided that, in consideration for the city's general
authorization of the planned land development, Belion One agreed to release and
discharge the city and its agents from all possible claims ‘resulting from [Belfjon One’s]
attempt to develop the Property, any denial of any rezoning request, the placement of
the R-2 zoning district designation on the Property, any denial of any site plan, any
denial of any variance, and other administrative or quasi-judicial proceeding taken or
omitted by the City * * *." The remainder of the term then stated:

{959} “[Befjon One] hereby intends this Consent Judgment Entry to act as a full
setflement and release of any dispute, claim or cause of action which [Beljon One}
currently has against the City and its Affiliates, other than to the extent that

supplemental relief or enforcement of [Beljon One’s] rights pursuant to this Consent

17
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Judgment Entry is required in the future. This paragraph shall be deemed to act as a
release of all past or present claims that may have arisen from the allegations contained
in the Complaint or any allegations that could have been asserted in the Complaint,
whether such claims are currently known, unknown, foreseeﬁ or unforesesn.”

{160} Given that Beljon One was the sole plaintiff in the prior case and had filed
the cited "Complaint® against the city, the plain and unambiguous language of the
clause supports the conclusion that the release of all possible claims was only
applicable to Beljon One. The quoted clause simply does not refer to any release of
legal claims by the city. . Hence, even if the subject matter of the prior action was
sufficiently broad to encompass the dispute regarding Pionesr Trail Road, the “release”
clause in the consent judgment entry would not bar the city's prescriptive easement
claim in the underlying case. |

{§61} In addition to the three arguments that the Beljon defendants raised before
the trial count, they have asserted a new argument relating to the probative value of the
Courtney affidavit. They postulate that the affidavit cannot form the basis of any'
judgment in the city's favor because it is evident that the trial court disregarded
Courtney's averments in rendering its final decision on the summary judgment mofion.
In support of this point, they emphasize that, in reversing the magistrate’s ruling on the
city's adverse possession claim, the court concluded that the city did not establish that
the public's use of the disputed roadway for the 21 year period had been exclusive.
According to the Beljons, the trial court could only reach this conclusion by accepting
their evidence about evénts after 1940 and, thus, rejecting Courtney’s averments.

{162} In his affidavit, Courtney did not make any assertions as to whether the

18
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public’s use of the disputed roadway was exclusive during the period from 1900 through
1921, Thus, the trial court's ruling to not grant summary judgment in favor of the city on
its adverse possession claim could have been based upon the fact that Courtney simply
never addressed the exclusivity issue. Moreover, the lack of any reference to that
particular issue would have no adverse effect on the probative value of Courtney's |
averments. To this extent, even though the trial court did not expressly discuss the
evidentiary materials in its final summary judgment decision, the record still suppotts the
conclusion that the court relied on the Courtney affidavit in ruling in the city's favor on its
prescriptive easement daim.

{963} In summation, the Beljon defendants have failed to demonstrate that the
Courtney affidavit shouid have been rejected as lacking any probative value for
summary judgment purposes. Rather, the affidavit constituted some evidence upon
which a trier of fact could find that the city carried its burden of proof on all elements of
its prescriptive easement claim. Furthermore, in responding to the city's summary
judgment motion, they failed to present any evidentiary materials that created a factual
dispute as to any element of that claim. Therefore, since the City of Aurora was entitled
to prevail on its prescriptive easement claim as a matter of law, the granting of sumrhary
judgment was legally proper. The Belion defendants’ first two assignments of error are
without merit.

{§64} Under their third assignment, the Beljon defendants challenge the ultimate
disposition of the city's adverse possession claim. First, they submit that, since the trial
court never ruled upon their motion to dismiss that claim, it must be presumed that the

court intended to overrule the motion. Second, they argue that the denial of the motion .
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was inappropriate under Civ.R. 41 because the city failed to attend the final evidentiary
. hearing and present evidence on its adverse possession claim.

{465} As noted above, in issuing both of the appealed judgments, the trial court
made an express finding under Civ.R. 54(B) that there was no just cause for delay. In
light of these findings, the trial court clearly indicated that it was not going to render a
final decision as to all claims between the parties before allowing the Beljon defendants
to appeal its judgments as to the city's prescriptive easement claim and the trustee’s
easermnent claims. The pending matters would include the city's adverse possession
claim.

{66} At this stage of the underlying litigation, the trial court has only overruled
the city’s motion for summary judgment on its adverse possession claim. Such a ruling
is not considéred a final appealable order. Campbell v. Massucci, 180 Ohio App.3d

. 718, 2010-Ohio-4048, 116 {11th Dist.). For whatever reason, the trial couﬁ chose not to
go forward on the Civ.R. 41 motion to dismiss. Given that the trial court has discretion
under Civ.R. 54(B) to allow an immediate appeal as to the disposition of some claims
while not rendering a finval ruling as to others, the merits of its decision to delay its ruling
on the motion to dismiss cannot be contested before this court. Therefore, since the
trial court has not rendered a ruling on the motion to dismiss, the Beljon defendants’
third assignment lacks merit.

{967} Under their fourth assignment, the Beljon defendants submit that, in ruling
upon the final merits of the trustee’s easement claims, the trial magistrate made certain
findings of fact which were not supported by the evidence submitted during the final

evidentiary hearing. They further submit that the disputed findings were prejudicial to

20



them 1o the extent that they pertained to whether the city was entitled to a prescriptive
easement. For example, they assert that there was no evidence to support the finding
that the land designated for the planned right-of-way under the subdivision plat has
been used for agricultural purposes throughout the years.

{468} As to this point, the trial record shows that the decision to grant judgment

in favor of the city for a prescriptive easement was based entirely upon its motion for

summary judgment. In this respect, the ‘prescriptive easement” decision was rendered.

before the final evidentiary hearing was held. As a result, any factual finding made after
the final hearing could not have had any adverse effect upon the merits of the summary
judgment decision. For this reason, the Beljon defendants’ final assignment does not
have merit.

{969} In pursuing a cross-appeal from the summary judgment determination, the
City of Aurora has raised one assignment of error for consideration:

{470} “The trial court erred when it failed to grant summary judgment in favor of
the City with regard to its adverse possession claim.”

{471} -Consistent with our legal discussion under the Belion defendants’ third

assignment, this court concludes that the merits of the city's cross—assig'nment are not

properly before us at this time. Again, the denial of a motion for summary judgment is -

not a final appealable order. Campbell, 2010-Ohio-4084, at {16. As a result, the trial
court's ruling on the adverse possession claim will not be appealable until the court has
disposed of all pending claims or has entered a specific final judgment in relation to that
particular claim. In other words, the scope of review in this appeal is limited to those

claims regarding which the trial court has already issued a final disposition.
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{172} Pursuant to the foregoing, each of the respective assignments raised in -
the Beljon defendants’ direct appeal and the City of Aurora’s cross-appeal is without
merit. Accordingly, it is the judgment and order of this court that the judgments of the

Portage County Court of Common Pleas are affirmed in all respects.
TIMOTHY P. CANNON, P.J.,

CYNTHIA WESTCOTT RICE, J.,

coneur,
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STATE OF OHIO )
} 8S.
COUNTY OF PORTAGE )

THE STATE OF OHIO ON THE
RELATION OF RICHARD A. WILSON,
TRUSTEE, et al.,
Plaintiffs,
- Vs -

WILLIAM BELJON, et al.,

Defendants-Appellants/
Cross-Appellees,

CITY OF AURORA, et al.,

Defendants-Appeliees/
Cross-Appellants.
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IN THE COURT OF APPEALS
ELEVENTH DISTRICT

JUDGMENT ENTRY

CASE NO. 2012-P-0055

For the reasons stated in the opinion of this court, appellants’ assignments

of error are without merit. It is the judgment and order of this court that the

judgments of the Portage County Court of Common Pleas are affirmed.

Costs to be taxed against appellants.

JUDGE THOMAS ;{WRIGHT

FOR THE COURT
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