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INTRODUCTION

This case should have involved the application of settled workers' compensation law to

particular facts, not the development of new law-and this Court should restore settled law and

put the case back on that path for proper resolution in the courts below. This Court has already

established sufficient general principles for deciding wllether an employee's injury occurred in

the course of and arising from her employment, R.C. 4123.01(C), and thus whether the employee

may participate in the workers' compensation system. The Court's rules provide guidance for

the frequent scenario of an employee's car accident when she is traveling and not "at"' a fixed

work site, addressing questions that arise over whether an employee is on the job, based on the

particular facts of her employment and of the accident. See, e.g., Ruckman v. Cubby Drilling,

Inc., 81 Ohio St. 3d 117 (1998). The Court need not develop new law in this area, as the settled

law works, and the many variations that occur must be resolved on each case's facts.

13dat here, the appeals court created a new legal standard involving an employee's

subjective "intent"-including a purported "dual intent" to head to work and to do a personal

errand at the same time-and this Court should reverse that improper legal approach. &e

Friebel v. Visiting Nurse Ass'n, 2013-Ohio-1.646 ¶ 22 ("App. Op.," Ex. 4). This Court directs

courts to look at objective facts, not subjective "intent." And this Court has already outlined a

framework for considering whether an employee is a "fixed-situs" employee, and thus generally

outside the scope of employment while traveling to work, under the "coming and going" rule,

unless a "special hazard" exists and triggers coverage. See Ruekrnan, 81 Ohio St. 3d at 121-25.

The Court has also acknowledged that non-fixed-situs employees, for whom travel is a constant

part of the job, are generally, but not always, covered while traveling. Lohnes v. Young, 175

Ohio St. 291, 293 (1963). None of this Court's cases authorizes looking at subjective "intent,"

however, and the appeals court's novel approach should be reversed.



The appeals court's "dual intent" approach is not only unsupported by precedent, but also

unworkable. hltent is a subjective nlental state, and while some areas of the law necessarily

address intent, it does not work in this context. As this Court observed long ago, "[s]urely the

claimant cannot bring himself within the scope of his employment by the mere subsequent

announcement that at the time of the accident he had in his mind an intent and purpose to do

some act ... that would thereafter be used in the service and possibly for the benefit of his

employer." Ashhrook v. Intius. Comrn'n, 136 Ohio St. 115, 120-121 (1939). That remains true

today, so the appeals court's "intent" approach should again be rejected.

Further, the appeals court did not just use the wrong.legal test, but also got the result

wrong. It not only reversed the trial court"s grant of summary judgment to the employer here,

Defendant-Appellant Visiting Nurses Association of Mid-Ohio ("VNA"), but also essentially

granted summary judgment to the employee-claimant, Plaintiff-Appellee Tamara Friebel.

Friebel, a home health aide, was in an accident while she was transporting her children and some

friends to a shopping mall. Friebel said-but VNA disputes-that the path she took was the

same path she would have taken if she were heading to a patient's home. The appeals court said

that, because .I'riebel "dually intended to both travel to her patient's home and drop her

passengers off at the mall," App. Op. !121, she was "as a matter of law . . . in the course of her

employment," id. Tj 22, and the court further concluded that "as a matter of law, [Friebel] has

established the causation prong" between 11er employment and injury, id. T"'. 27. Only after the

appeals court concluded this, "as a matter of law," did it even look to questions of the "coming

and goizig" rule aitd other aspects of the proper legal framework, holding that "as a matter of law

[Friebel] was not a fixed-situs employee and the coming and going rule does not apply to prevent

[Friebel] from participating in the workers' compensation fund." Id. Ti 30. To be sure, the court
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remanded for -fczrther proceedings, id. ^, 34, but those proceedings mean little if the trial court

must accept "as a matter of law" all of the above conclusions. Everything about that mistaken

approach, from the novel "dual intent" standard to the conclusion, should be reversed.

Finally, the Court should remand to the trial court for fresh review under the proper legal

standard, including the potential consideration of factual issues that might still lead to summary

judgment for either party. `I'he Administrator ("BWC") takes no position on the ultimate

outcome of this case, but just wants to see the right law applied. Here, VNA disputes whether

Friebel was on the job during any travel, regardless of the disputed personal errand involved,

because V?VA says she was a fixed-situs employee and barred from participation by the coming-

and-goirig rule. VNA Jur. Mem. at 10-11. VLNA also says that the path Friebel took could not

have been a direct path to her first patient that day anyway. Id. at 4-5. BWC does not know

whether VNA or Friebel is right on those points, and perhaps either side could be entitled to

summary judgment upon showing that these disputes are not material or not supported by a

scintilla of evidence to dispute them. That is for the trial court to review.

In sum, we do not know whether Friebel was on the job when she was in an accident, and

we do not know whetlier she was on the "right path" to work or on a personal detour. But we do

know that the appeals court departed from the right legal path for resolving this case when it

adopted a "dual intent" standard and that legal error can and should be fixed. T'his Court can and

should put the case, and the law, back on the right legal framework, and let the Iower courts see

where that framework ultimately leads.
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STATEMENT OF THE CASE AND FACTS

A. Friebel, a home health aide, left home with her children and friends, planning to
drop them off at the mall before going to her first patient, but she got in a car
accident before reaching the mall.

Plaintiff-Appellee Tamara Friebel worked for Defendant-Appellant VNA as a home

health aide. App. Op. 'Ilj 2, Her job was to visit patients in their homes, assess their health and

medical needs, review medications, and so on. Id. She "typically visited six to eight patients"

per weekday, and she "sometimes visited patients on weekends." Id. She used her personal car

to go home to home. On weekdays, VNA "subtracted mileage and time for travel to and from

home. On the weekends, appellee paid appellant for travel time and mileage from the time she

'lezt her home to the time she returned to her home." Id. ^i ?..

On Saturday, January 22, 2011, Friebel had two clients to visit. Her first patient was one

she had visited several. times before, but she had never gone straight from her own house to that

patient's house, or could not recall doing so. VNA Jur. Mem. at 4 (citing Friebel Depo. at 59,

61-62). That Saturday, Friebel planned to drop her teenage daughter and son, as well as some

friends of theirs, at a nearby shopping mall before travelling to the first patient's house. App.

Op. ^, 4.

The parties dispute wliether Friebel's initial route was a plausible one if she were not

planning the mall stop. Friebel says that she would have taken the same path she was generally

on regardless of the mall stop, and that the only deviation would have been tUrning from her

route onto the mall access road-a turriin_g point she never reached. Id.; see Friebel Depo. at 55,

BWC Supplement ("Supp,) at S-3 (describing mall as "on the way" to patient's home). VNA

says, instead, that the route she took that day was not the most direct route from her home to the

patient's house, but was a route taken only to incorporate the mall stop. VNA Jur. Nlem_. at 4-5;

see Friebel Depo. at 63, Supp. at S-S (askitig about shorter routes by mileage); Friebel Depo. Ea.
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I3-D, Supp, at S-6-S-8 (comparing shorter routes on maps). Friebel said she would not have

taken a shorter route because it was winter, and the shorter route was a country road that might

have more snow and ice than the route she took. Friebel Depo. at 63, Supp. at S-5.

Friebel was stopped at a light just before reaching the mall when another car struck

Friebel's car from behind. App. Op. 115, She says she suffered a cervical sprain as a result.

(VNA also disputed whether any injury occurred, separate from whether any injury -%vas

etnploytnent-related, id.. '1,; 6, but that issue is not part of this appeal.)

Friebel applied for workers' compensation benefits for the injury. The Ohio Bureau of

Workers' Compensation ("BWC") initially allowed the claim. Id. ¶ 7. VNA appealed to the

Industrial Commission of Ohio ("Commission"), and a district hearing officer denied the claim,

finding that Friebel was a "fixed-situs employee and did not begin her substantial employment

until she arrived at the patient's house" and, thus, was not injured in the course of, and arising

out of, her employment. Id. Friebel appealed next, and a staff hearing officer vacated that

detertnination. Id. The staff hearing officer reasoned that because VNA reimbursed for mileage

and travel time on weekends, Friebel's entire travel that day was in the course of and arising out

of her employment. Id. T'he Commission refused VNA's further appeal.

B. The trial court granted summary judgment to VNA.

VNA appealed to the Richland County Common Pleas Court under R.C. 4123.512, which

provides for de novo review of wliether Friebel is entitled to participate in the workers'

compensation system. On VNA's motion, the trial court granted summary judgment. &e Order

on Motion for Summary Judgment (Richland County Com. Pl., Jun. 22, 2012) ("Com. Pl. Op."),

Appx. Ex. 5. The court did not address whether Friebel was a "fixed-situs" employee, wlaether

she was "coming and going," or whether her general route could have been a plausible route to

her first patient. Id.
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The trial court reasoned that Friebel was on a "personal errand" in taking her children and

their friends to the mall, and that alone was enough to deny participation. Specifically, thc court

said that "because she was engaged in a personal errand of transporting passengers to the mall,

Ms. Friebel was not injured in the course of her employment, and the injury did not arise out of

ller employment." Com. Pl. Op. at 2. "[T]hat Ms. Friebel was typically paid for travel time and

mileage to and from work on weekends is immaterial," the Court added, because the undisputed

facts demonstrate that she was not traveling to work at the time of the injury; she was traveling to

the mall." Id.

C. The appeals court reversed, finding that Friebel had "dual intentions" that were
both personal and work-related, and holding that Friebel's injury was work-related
"as a matter of law."

The Fifth District Court of Appeals reversed, in a 2-1 decision. App. Op. ^f 21. The

appeals court's decision involved a discussion of Friebel's "dual intentions" while travelling, id.,

and the court concluded that Friebel was acting in the course and scope of her employment "as a

matter of law" at the time of the accident. Id. Tj¶ 22, 27.

The court began its analysis by discussing Friebel's route and her intent along that route.

First, the court said that she "testified she would have traveled the same route to her patient's

home whether or not she had been dropping her passengers off at the mall." Id. 1120. The court

did not mention -VNA's dispute with Friebel over the initial choice of route. VNA says that

"there were at least two other more direct routes available for [Friebel] to take," VNA Jur. Mern.

at 4, and that she "bypassed the two, more direct routes to get to the Richland Mall" first, id. at 5.

VNA also says that Friebel's deposition testimony supports its view. Id.; see Supp. at S-5-S-8.

The appeals court then reasoned that Friebel "had dual intentions when she left her

home," including an intent to take her passengers to the mall and to go to her first patient. App.

Op. ¶ 21. "She intended to travel to her paticnt's home via a certain defined route. She also
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intended to drop her passengers off at the mall and return to the route to her patient's home." Id.

The court found it "significant that while, at the time of the accident, she ha.d a future intent to

divert her vehicle into the mall entrance, she had not yet diverted off the route from her home to

the patient's home." Id. Thus, said the court, she was still within one of her "dual intentions"-

namely, to go her patient's house-and "was not yet in the process of any `frolic and detour' or

personal errand when her vehicle was hit from behind." Id. In other wor.ds, Friebel "was still on

the path to the patient's home at the time of the accident. Appellant had not detoured from her

path to the patient's home and appellee was paying her travel time and mileage during this time."

Id. The court therefore concluded that "because appellant dually intended to both travel to her

patient's home and drop her passengers off at the mall when she left her house," she was "in the

course of employment since the accident occurred prior to [Friebel's] deviation fi•om the route to

the patient's house." Id.

The court further concluded that Friebel "was iitjured while engaged in specific acts

[VNA] required her to do regularly as part of her weekend employment-traveling to her

patient's home. Thus, as a matter of law, [Friebel's] injury was received in. the course of her

enlploylnentwith [VNA]." Id !^ 22.

The court also held that the accident was "arising from" her employment, as well as in

the course of employment. It explained that the "totality of the circumstances shows appellant

would not have been present at the scene of the accident if she was not performing her

employment duties. Accordingly, we find, as a matter of law, appellant has established the

causation prong of Fisher [v. Mayfield 49 Ohio St. 3d 275, 280 (1990)]."App. Op. ^ 27.

Having already found that Friebel met both prongs of the test, the court turned to, and

rejecteci, VNA's argument that Friebel was a fixed-si.tus employee and barred from participation
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under the coming-and-going rule. Id. '(('(i 28-30. The court opined that her "travel to and from the

patients' homes was a fundamental and necessary part of her employment duties." Id. T, 29.

Thus, it "conclude[d]" that "as a matter of law appellant was not a fixed-situs employee and the

coming and going rule does not apply to prevent [Friebel] from participating in the workers'

compensation f-und." Id. j; 30.

The appeals court remanded for proceedings consistent witli its decision.

Judge Wise dissented, objecting primarily to the "dual intent" approach. He explained

that he did "not find any case law to support the concept of dual intent." App. Op.36 (Wise, J.,

dissenting). He further noted that "intent or purpose analysis becomes very difficult when trying

to determine what is in the mind of"the employee." Id. Instead of intent, he said, "a strict

application of the facts best determines whether the enlployee was in the course of employment

or on a personal errand." Id. Looking at those facts rather than intent, he opined that "the facts

indicate that the employee was headed to the mall to drop off" her passengers, and "[o]nly after

she had dropped off her passengers at the mall was she going to begin her travel in the course of

her employment." Id. Thus, he concluded, "there could be no `frolic and detour' from a cou"rse

upon which she had not yet set out." Ici.

VNA appealed, and this Court granted review. The BWC, which was automatically

named as an appellee under the Court's rules, moved to re-align as an appellant. See BWC

Motion to Realign As Appellant (filed Oct. 8, 2013). The BWC explained that it did not take

sides on the ultimate resolution of the case, but it disagreed with the court's use of "dual interit,"

so it sought a reversal. Id. The Court granted that motion. See Entry (Oct. 29, 2013), Appx. Ex.

2.
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ARGUMENT

Appellant BWC's Proposition of Law:

An injury to an employee while traveling is compensable under workers' compensation
law only if an eh2ployee's injur°y was sustained "in the course of and czrising out of' the
ernployment, as defined in R. C 4123.01(C). That inquiry turns on the objective facts of
the sitzcation, and not upon an employee :s suhjective intent.

The BWC does not ask the Court to make new law, but simply to re-affirm established

law and to reject the novel "dual intent" approach that the appeals court used. The Court's

existing case law is enough to resolve cases such as this, and consideration of "intent" at all-let

alone "dual intent"-sows confusion. The "dual intent" approach would confiise existing

doctrine and thus decrease predictabiiity irt the workers' coznpensation system. That wotzld be

bad for the BWC, for the litigants, and for the courts. Moreover, the "dual intent" approach has

no countervailing benefits. Such an approach could just as easily thwart legitimate claimant

entitlement as it can grant entitlement where none is warranted. 'Thus, the Court should reverse

the appeals court's view and reject "dual intent."

Further, the appeals court did not just state a wrong legal standard, but also reach-ed the

wrong result when it held that Friebel "as a matter of law" suffered injtiry both in the course of

and arising from her employment. The court essentially resolved the case in Friebel's favor, and

that was premature, at best. Even if summary judgment in VNA's favor was premature, an

affirmative summary judgment in Friebel's favor was also improper. That is especially so in

light of VNA's arguments that Friebel was a fixed-situs employee to begin with, or that she took

an entire route that was for a personal erraild, not a work-related route that would have involved

only a slight detour at a point not yet reached. Either of those issues, on which the BWC takes

no position, could resolve the case regardless of the dispute that the appeals court reached.
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Finally, in light of all that, the Court should, in addition to vacating the Fifth District's

judgment, remand directly to the trial court for f-urther proceedings. The trial court should apply

the Court's established framework, freed of the unnecessary and conflicting dual-intent

approach. 'fhe court could perhaps grant summary judgment to either Friebel or VNA, and could

perhaps allow clarification from further discovery before doing so. 13ut in any event, more work

should be done at the trial-court level before the case can be reviewed or resolved on appeal.

A. The Court should re-affirm the established framework for analyzing whether
injuries to employees while traveling are within the course 'of their employment, and
it should reject any conflicting dual-intent analysis.

Re-affirming existing law, arnd rejecting the appeals court's conflicting approach, is the

heart of this case. Reference to an einployee's intent, and, worse yet, allowing for some hybrid

work-and-personal "dual intent," clashes with the established case law for analyzing injuries to

employees while traveling. Established case law shows that the analysis of whether an employee

is in the course of employment at the time of injury focuses on objective facts regarding the

employment relationship and the employee's actions, not intent. This is true whether the

traveling employee is a fixed-situs employee or a non-fixed-situs employee. That approach is all

that is needed here, and the dual-intent approach improperly interfered with that.

1. Established law governs questions of employees injured while traveling.

Of course, the Court's case law starts with the statute, which asks whether the employee

was injured while "in the course of' and "arising out of' the employment. R.C. 4123.01(C).

"The test of right to award from the insurance fund utider the Workmen's Compensation Law,

for injury in the course of employment is . . . whether the ernployment had some causal

connection with the irzjury, either through its activities, its conditions, or its environments."

Indus. Comm'n v. Meigant, 102 Ohio St. 1, syllabus ¶ 2(1921).
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The Court summarized and clarified how this general test applies more specifically to

traveling employees in Ruckfncrn v. Cubby Drilling, Inc.. 81 Ohio St. 3d 117 (1998). In

Ruckman, the Court reiterated that "the phrase `in the course of employment' limits compensable

injuries to those sustained by an employee while performing a required duty in the enaployer's

service." Izl at 120 (citing Indus. Comm'n v. Gintert, 128 Ohio St. 129, 133-134 (1934))

(emphasis added). Further, "[a]n injury is compensable if it is sustain.ed by an employee while

that employee engages in activity that is consistent with the contract for hire and logically related

to the employer's business." Ruckman, 81 Ohio St. 3d at 120 (citing Kohlnaaver v. Keller, 24

Ohio St. 2d 10, 12 (1970)) (emphasis added).

Ruckman provides a full roadmap for assessing claims of injury by'employees traveling

on the road. First, it directs a court to start with the question whetlier the employee works at a

fixed location-and is thus called a "fixed-situs employee"----or is a traveling employee. If the

employment is fixed, the coming-and-going rule generally bars recovery. "An employee with a

fixed place of employment, who is injured while traveling to or from his place of employment, is

not entitled to participate in the Workers' Compensation Fund because the requisite causal

connection between injury and the employment does not exist!" Ruckman, 81 Ohio St. 3d at 119.

By contrast, traveling employees such as "salesm[e]n, servicem[e]n or insurance adjuster[s]"

"have no fixed place of employment," Lohnes v. Young, 175 Ohio St. 291, 293 (1963), and are

"continuously in the discharge of [their] duties" when traveling, Indus. Coynm'n v. Heil, 123

Ohio St. 604, 606-607 (1931).

Second, a court must determine if an exception to one of the general rules applies. Both

rules-i.e., fixed-location employees are not covered while traveling to work, but traveling

employees are-have exceptions. 'I'he fixed-location employee might still satisfy the
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requirements of "in the course of employment" of R.C. 4123.(}1(C) if the travel falls within

exceptions detailed in Ruckmaaz: These include exceptions under the "totality of the

eircurnstances" (often called the Lord test after Lorci v. Daugherty, 66 QhioSt. 2d 441 (1981)),

the "zone of employment," and the "special hazard" exceptions, see, e.g., .MTD Prods., Inc. v.

Robatin, 61 Ohio St. 3d 66 (1991). See Ruckrnan; 81 Ohio St. 3d at 121-23. Conversely, for

traveling employees, although they are generally covered for accidents during the whole trip,

they are not covered if "a distinct departure on a personal errand" interrupts the travel. See, e.g.,

Lippolt v. Hague, 2008-Ohio-5070 ¶ 17 (10th Dist.) (internal citation and quotation marks

omitted).

Thus, the established framework starts with the categorization of the employee, and looks

to possible exceptions within either category, with an eye always on the ultimate statutory prongs

of "in the course of' and "arising out of' employment. R.C. 4123.01(C). That framework looks

at those factors on the facts, not on an employee's intent. As detailed below, the dual-intent

approach is not just an unnecessary graft onto the existing fraanework, but it conflicts with that

framework.

2. Any dual-intent approach conflicts with established law in several ways.

The appeals court erred in looking to intent at all, and it further erred in putting that

intent-based approach at the beginning of its analysis. It relegated established tests such as the

coming-and-going rule to essentially a post-script after already concluding that Friebel was

injured in the course of, and arising out o.f,her employment, based on her "intent" to head to a

work site after dropping off passengers at the mall. That approach conflicts with established law

in several distinct; though overlapping, ways.
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First, the appeals court's approach is wrong in even looking to the employee's intent as

the requisite inquiry for whether the employee was in the course of her enlploynient: This Court

has always held that this phrase is analyzed in terms of the employee's actions, not intent.

Second, any dual-intent test conflicts with established analysis to the extent it offers a

single-question inquiry instead of review of the Court's several factors, as workers'

compensation cases are too varied for a one-size-fits-all approach. In other words, the dual-

intent doctrine offers the false promise of a single, simple solution to divergent facts. That

clashes with this Court's repeated reminders that "a reviewing court rnust examine the separate

and distinct facts" of every workers' compensation case, Fisher v. Mayfield 49 Ohio St. 3d 275,

280 (1990), and that "no one test or analysis can be said to apply to each and every factual

possibility," Rucknaan, 81 Ohio St. 3d at 122 (internal citation and quotation znarksomitted).

This case shows how a focus on intent; and especially the suggestion that an employee

can travel with dual intents while retaining an employment connection, lets courts and litigants

gloss over the "separate and distinct" facts of a given case by reducing the analysis to a single

inquiry-namely, did the travel have some business ingredient as part of an employee's "intent"?

Here, the Fifth District, by asking and answering whether Friebel had "dual intentions," or both

personal and business goals while traveling, supplanted the orderly process of deciding first

whether an employee is fixed-situs or not and then applying the corresponding exceptions. That

dual-intent approach too easily cast aside the long-evolved tests that require courts and fact-

finders to make the necessary factual distinctions common in workers' compensation cases. '1.'hat

is especially shown here by the sequence of the appeals court's analysis, which already starts

concluding in Friebel's favor "as a matter of law" based on its intent analysis, before finally

looking at the coming-and-going rule and the issue of fixed-situs employment. Compare App.
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Op. T^( 22, 27 (concluding that Friebel satisfied both the "course of employznent" and "arising

out of employment" prongs), with 4jj¶ 28-30 (rejecting fixed-situs status and rejecting application

of coming-and-going rule).

Third, a dual-intent analysis specifically conflicts with the established multi-factor

framework for analyzing whether injuries to employees while traveling "arise out of' the

employment. Just as dual intent inlproperly trtunps a. multi-pronged approach to "course of

employment," so, too, does it narrow the multi-factored "arising out of' element of R.C.

4123.01(C) to a single "but-for" inquiry. That element "contemplates a causal connection

between the injury and the employment," not a simple but-for causal relationship. Ruckman, 81

Ohio St. 3d at 121-122 (internal citation and quotatiori marks omitted). The "arising out of'

element examines "(1) the proximity of the scene of the accident to the place of employment,

(2) the degree of control the employer had over the scene of the accident, and (3) the benefit the

employer received from the injured employee's presence at the scene of the accident." Id. at 122

(internal citation and quotation marks omitted) (the Lord factors). If the only question is whether

the travel involved business and personal purposes, these three inquiries reduce to one. That is

exactly what the Fifth District majority did while ostensibly applying these factors. The majority

concluded that Friebel "would not have been present at the scene of the accident" but for her

employment duties. App. Op. at ^, 27. Of course, any commuter could satisfy this test; most are

only on the road during the morning or evening rush because they are headed to work. The dual-

intent approach swallows the more nuanced Lord inquiry and upends the coming-and-going rule.

Moreover, the dual-intent framework would turn the special-hazard rule into a single-

prong test. The special-hazard rule is an exception to the coming-and-going rule. It applies

where "(1) `but for' the employment, the employee would not have been at the location where
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the injury occurred, and (2) the risk is distinctive in nature or quantitatively greater than the risk

common to the public." A%1'^fD Prods., 61 Ohio St. 3d at 68. Focusing on whether employee

travel had two purposes turns this two-step inquiry into one, asking only^ whether the employee

would have been at the scene of the accideilt but for her eniployment. That single question

eliminates the second prozig outlined in MTD Products, deleting the "distinctive-risk" inquiry.

That deletion also suggests that all, or almost all, commuters could meet the test, as it is that

second prong that separates the average commuter from the less-common traveler who can claim

coverage under this exception.

Fourth, another doctrinal problem with dual intent is that it permits virtually aYry business

ingredient to turn an otherwise personal trip into travel covered by the workers' compensation

system. `I'o be sure, the Fifth District said only that Friebel "dually intended" personal and

business errands on her trip, App. Op. ¶ 21, and it did not attempt to quantify those dual intents

into a primary or secondary intent, or to rule out de minimis intents, etc. But by not quantifyirzg

it, it implicitly allowed for any minor business purpose to bring sotneone's trip into being

employment-related. After all, the court did not deny that Friebel had a personal purpose; it

endorsed that characterization by saying she had simultaneous "dual intentions." The court

expressly said that a personal intent, blended with some business purpose, "does not disqualify"

someone "from being in the course of employment." That means, implicitly, that someone is

qual f ed as long as any business "intent" is present.

But it would not be a workable standard to allow any inconsequential business purpose to

control the question whether the trip is business or personal under the established framework of

fixed-location and traveling employees. Indeed, the Court long ago rejected the premise that any

business ingredient can transform otherwise personal travel into travel covered under the
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workers' compensation system. "Surely the claimant cannot bring himself within the scope of

his employment by the mere subsequent announcement that at the time of the accident he had in

his mind an intent and purpose to do some act ... that would thereafter be used in the service and

possibly for the benefit of his employer." Ashbrook v. hadus. Conarn'n, 136 Ohio St. 115, 120-

121 (1939). Thus, the appeals court's approach is unworkable as well as contrary to precedent.

Finally, the doctrinal uncertainty that dual intent would inject into this area of law would

harm all workers' compensation litigants. While the appeals court invoked it to favor Friebel

here, a dual-intent approach could easily disadvantage claimants, too, because the test is more

malleable than the established framework for analysis of such cases. For example, in Crockett v.

HCR Manoycare, Inc., 2004-Ohio-3533, ¶24(4th Dist.), the claimant wasinjured while

"fulfi11ii1g a personal purpose" that happened to be "on the way to her next worksitc." The

Fourth District reversed summary judgment for the claimant and specifically sidestepped what

should be the first question-was this claimant a fixed-site worker or a traveling employee. See

icl. T 2$. If the court had first answered the fixed-versus-traveling question, the result may have

been different and may have favored the claimant. Fact-based rules, rather than intent-based, are

better for everyone.

In sum, the dual-intent approach is contrary to precedent and is unworkable, and it should

be rej ected.

B. The appeals court's mistaken approach led it to reach the wrong judgment here, as
it overlooked critical factors that could lead to a different outcome independent of
the dispute over Eriebel's"intended" turn into the mall.

The appeals court did not jiist adopt the wrong legal test in ways that conflict with

established law, as explained above. It also reached the NNTong result in this case. That further

conf`irms why the Iel;al approach is mistaken, and it also explains why reversal of the judgment is

16



needed. And the cour-t's procedural approach-granting judgment to Friebel in effect, rather

than merely vacating the summary judgment VNA. won in the trial court------ was .mistaken as well.

The court's application of its dual-intent analysis to the facts of Friebel's case reveals

several problems, culminating in its conclusion that Friebel's trip-a trip that was cut short to

include only the leg heading to the mall with four passengers---was "in the course of her

employment" as a"matter of law." App. Op. ^ 22. In several ways, the underlying factual

record shows that the case should not have begun and ended with Friebel's "dual intent" to head

to her first patient's house after going to the mall.

First, by going directly to the question of whether the intended turn-off into the mall

would have been a detour from an otherwise-assumed worlc trip, ttie majority glossed over the '

factual dispute about whether the overall route Friebel traveled, or the time she traveled on. the

day of the accident, would have been the same but for her actions in arranging to drop the

children at the IZichland County Mall. App. Op. ^I 20. The majority concludes that she acted in

the course and scope of her employment "as a matter of law," but on the broader route question,

it cited only Friehel's deposition testiznony that her route that day wouuld have been the same

regardless of the trip to the mall. Id. ^; 22. But VNA disputes that. See VNA Tur.>Mem. at 3-4,

And VNA can point to reeord. evidence to establish at least a dispute that renders questionable

whether Friebel wins that point "as a matter of law." Exhibits to Friebel's deposition-nTaps of

the area around Mansfield----show ^vhat appear to be at least two more direct routes between

Friebel's house and her patient's house. See Friebel Depo Exs. B-D, Supp. at S-6-S-8 (showing,

on map B, the route Friebel planned to take and started on; and showing, on maps C and D,

shorter routes, by niileage, between her house and her work destination at first patient's house).
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That is not to say that the BWC believes that VNA's view prevails as a matter of law, as

perhaps Friebel can show a material dispute over whether the seemingly shorter route carried

more risk of snow and ice or had other issues. See Friebel Depo at 63, Supp, at S-5. That is why

it was ultimately for the trial court to assess whether there was a material factual dispute in that

regard. To be sure, the trial court was not necessarily remiss in leaving that dispute about the

overall route unresolved, as its resolution made the issue irrelevant. By finding the mall trip to

be a personal errand that would have taken Friebel out of the scope of employment even if she

would otherwise have been in the scope, the trial court did not need to resolve it. But the appeals

court, having reversed on that point, was then obliged to address it. Instead, by saying her

"intent" to go to a work site after the mall ended the matter, the appeals court overlooked a

potentially decisive issue.

Second, the appeals court's focus on dual intent distorted the analysis of whether the

coming-and-going rule should cover Friebel because it led the majority to focus on Friebel's

travel reimbursement. See App. Op. '[r 24, 29. That analysis conflicts with the directive in

Ruckman that travel reimbursement should not "serve as a leading factor in the course-of-

enlployment inquiry." 81 Ohio St. 3d at 121 n.l. Cleaving to dual intent asa conclusive factor

led the majority to overlook considerations such as "whether [she] :.. commence[d] [her]

substantial employment duties only after arriving at a specific and identifiable work place,"

whether she had "arrived at a place where the work was to be performed," whether Friebel's

travel "significantly" increased her "exposure to traffic risks" above typical commuting, id. at

119. 122, 125, or whether travel between home and a client and travel between clients are both

part of the workday, see Gilham v. Carnbridge Home .Zlealth Care, Inc., 2009-Ohio-2842, T 29

(5th Dist.) (1-1offman, J., dissenting) (explaining that he would allow coverage for home health
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aide traveling between patients' homes, but perhaps exclude coverage between aide's home and

first or last patient's home). The creation of a dual-intent theory led the appeals court to the

wrong questions, .not just the wrong answers.

Third, the Fifth District's dual-intent focus nieant that it did not consider evidence that

could. otherwise have been relevant regarding whether Friebel was a fixed-situs employee to

begin with, in which case none of her travel from home to her first site-regardless of a mall-

directed detour-would be covered. While the appeals court said that travel was plainly

required, App. Op. T 29, that is not enough. (And, as noted above, the court vvas wrong in

addressing this last, when it had already concluded both core statutory prongs in Friebel's favor,

based on "intent.") This Cou.rt lias explained that a worksite .m_ight change as often as "daily,"

but the employees may be subject to the coming-and-going rule. Ruckman, 81 Ohio St. 3d at

120. Friebel's worksites did change, but they were arguably more static than the fixed worksites

inRzackrnan, which changed every three to ten days. Id. at 124; see Gilharn; 2009-Ohio-2$42, ;(

18 (finding home health aide was fixed-situs employee because work was done at multiple

patient sites). Friebel testified that the patient's house where she was headed on the day of the

accident was a worksite she visited eight times in the prior two weeks. See Friebel Depo. at 57,

Supp. at S-4. That question was not critical in the trial court, as tivi.th the overall route issue,

because the trial court ruled for VNA, on the errand-to-mall issue. 13ut the appeals court, having

reversed on that point (albeit improperly), was obliged to address it, and to do it on Puckrnan's

terms, not after resolving "intent" as conclusive. Again, the "dual intent" view led the appellate

court to ask the wrong questions and reach the wrong answers.

And intertwined with all of these mistaken points was the court's repeated conclusion

that Friebel won each factor, prong, or test "as a matter of Iaw." On all points, even if VNA's
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trial-court victory on summary judgment should have been vacated. that did not mean that

Friebel was entitled to summary judgment. Indeed, Friebel said in opposing summary judgment

that "genuine issues of material fact exist" as to whether she was "in the course and scope of

employment." Friebel Mem. in Opp. to VNA Motion for SJ at 1. And even now, she says that

she "expect[s] that upon remand a juiy trial will be held," and she says that the appeals court

never gave summary judgment to her, not that it did so properly. Friebel Mem. in Opp, to Jur. at

12-13. But, as explained above, the appeals court, though it did not formally order the

procedural conclusion tiiat summary judgment should be entered, said "as a niatter of law" that

Friebel was in the course and scope of employment. That legal conclusion leaves no room for

the trial court to do anything but enter summary judgment, and that conclusion was wTong:

And wllile that misstep was a procedural one, the BWC clarifies that its view is based the

substance of the several workers' compensation factors and law that the appeals court

overlooked in flipping fully from judgment for VNIA to judgment for Friebel. Thus, the BWC

expresses no view on VNA's purely procedural argument that Friebel was ineligible for

summary j udgment because she did not move for summary judgment in the trial court. That is

not to say that it disagrees either, but only that the procedural issue is not the type of issue BWC

is concerned with; workers' compen.sation law is. Even if Friebel was procedurally eligible for

summary judgment, or even if she had cross-moved, she could not have succeeded-at least not

solely by showing her "intent," without somehow establishing, at a minitnusn.. that she was truly

not a fixed-situs employee and was on a legitimate straiglit-to-work path. "1'hat is not apparent

here, and that is why the case should be remanded for proper resolution.
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C. A remand is necessary for trial proceedings free of the dual-intent framework, but
vacating the judgment below does not necessarily mean that Vle1A wins instead, as
either side could still win.

Whether Friebel is entitled to participate in the workers' compensation system remains an

open question. The BWC's concern in this appeal is twofold-to protect the development of the

law that applies to thousands of claimants, and to preserve a process that lets fact-finders

distinguish different types of employee travel. The dual-intent doctrine thwarts both. It upends

settled doctrine for evaluating cases involving employee travel and it encroaches on fact-finders'

roles to distinguish, for example, employee travel that is truly like a commute. from employee

travel that is core to the job. But once that problem is resolved, it is up to the trial court to assess

whether summary judgment is appropriate for either party. The BWC expresses no view on that

resolution, other than to stress that there is trial-court work to be done, so remand should be to

that cou.rt, not to the appeals court to re-review what the trial court did the first time.

Whether Friebel is a fixed-location employee or not, whether she would have travelled to

the mall regardless of her work duties, and what route she would liave travelled for work if her

daughter did rnot need. to go shopping are all questions a fact-finder has yet to resolve. Evidence

about.:Friebel's contract, work rules about her travel to and..from patient homes, the frequency

that Friebel's travel routes changed, travel-reimbursement policies when travel combined work

and personal errands, the number and geographic spread of Friebel's patients, and other

information might all bear on whether Friebel has a right to participate in the workers'

compensation system.

The answers to those issues-including the legal meaning of any or all of that evidence

and the factual answers to questions about Friebel's route and what she would have done if she

did not have passengers-are not resolvable though the shortcizt of dual intent as a matter of law.

Friebel might well prevail on remand, and again, the BWC takes no position about what further
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fact development might mean for the ultimate outcome in this case. In addition, that further fact

development does not necessarily mean a trial, as perhaps further factual development through

further discovery could. lead to a successful sununary judgment motion by either side. Or it

might not even require further factual discovery, as perhaps either side could frame the issue,

based on the already-developed record, in a way that summary judgment is already possible.

Again, that is best for the trial court to sort out.

But for the sake of the law and the workers' compensation system, the BWC urges the

Court to reverse the judgment below and remand to the common pleas court for proceedings

consistent with established statutory and case law and freed from the unnecessary dual-intent

overlay.
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iRiGhlartct County, Case No. 2012-CA-56
k

2

G4t'iATr J.

111} Appellgnt Tamara Friebel appeals fram the June 22, 2012 Judgment Entsy

issued by the Richiand County Court of Common Pteas.

FACTS & PROCEDURAL HISTORY

(q2) As a home health nurse, appetEant provided 1ra-home health care services

to the clients of appeliiee, Visiting Nurse Asseclattan of Mid-Ohia. Her job duties

included visiting homes of geriatric patients to assess their physical condition, reviewing

m6dicattans, and tersding to medical needs. Each morriing, appellant received her

schedule 6dentifyirrg the patients she needed to visit, She typically visited six to eight

paiients per day during the week and sometimes visited patients on the weekends,

depending on the needs of the patiertt. Appellant testified her typioat day cansistod of

going from patiertt home to patisnt hame and she only had occasion to stop ^it the office

when she needed to pick up a form or medical supplEes, check her mailianx, or attend

meetings. Each nurse saw patients within a specttted territory, though adjustments

could be made when necessary.

(13) Appellant traveled tn her personal vahi.cla to the patient's homes. During

Wa` week, appellant subtracted mileage and time for travel to and from hvrne. On the

we^ekends, sppeliee paid appellant for travel time and mileage from the time she left her

hoine to the time she returned to her home.

.• (14) On Saturday, Jarsuary 22, 2011, appellant's ttrst patient was a woman s#le

had, visited approximately eight times previously. The patient lived on Park Avenue,

'ttllest, in Ontario, Ohio, Appellant confirmed she was being paid for both travel time and

mileage during this trip from the time she left her home to the time she returned to her
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hor'ne. Appellants children and two family friends were in the car with appellant

because appellant intertded to drop them off at the Rich€and Mall and #hen continue on

to sae her p'atient at #he patient's home In Ontarie. Appellant testified she planned to

tal6e her normat route to the pat€ent's home, Lexingten-Springmitl Road to Park Avenue

West. On her way, she was going to take the second entrance road to the mall off of

i.exington-Sprrngmill Road, drop off her passengers, and proceed on the same access

rcad'd to retum southbound on t.axington-Springmiil Raad. Appellant stated after she

dropped' uff her passengers at the mall, she would have taken Lexington-Springmlll

#264d to Park Avenue West, the street on wt'itctt her patlentts home was ic?cated.

(16) Appellant left her home in Shelby, Ohio and traveled south on E.exingtorta

Spr€ngmill Road. Prior to arriving at the mall entrance, appeiiant's car was hit from

behind while stopped at a trafflo 4ight at Fourth Street and 4.exington-Springrnlli Road.

Appellant testified she had not yet departed from the route to her patient's house when

thd vehicle was struck, as she had not yet turned intv the mall entrance.

{¶6} Appellant sought the raght to partioipata In the workers' compensation

syttern for a cervical sprain she sustained In the motor vehicle accident. Though

:apmllant states that appellee does not dispute appellant sustained an Injury, the record

in Ws case fndicates appellee disputes that an 1njury occurred.

(117) On February 11, 2071, appellant's workers' compensation claim was

allowed for a sprain of tiie r►eclC. After an employer appeal, a fieaeing offiGer issued an

ord6r on March 22, 2011, finding that appellant was a fixed situs empiayee and did not

begin her substantial employment urrtll she arrived at the patient's house and thus was

not In the course and scope of trar employment at the time of the accident. A staff



Ridhland County, Case No, 2092-CA-66 4
s

hearing officer vacated the district hearing officer°s order on May 12, 2011, and the

alakn was aliownd for a cervical sprain.

(18) Appellant fifed a complaint in Richland County Common Pleas Court on

Augus6 12, 2011, after appellee commenced the prowedirtgs on July 25, 2011.

Appvilee filed an answer denying the al9egatiQns. The Bureau of Woeecars'

Compensation f1led an answer stating appellant should be allowed to participate In the

furrid for allowed conditions only. The trial court granted summary judgment to appelfee

on °June 22, 202, finding, as a matter of law, appellant's injury did not arise out of her

em'p8oymerSt and'was not recetued in the course of her employment because she was

on ^e personal errand of transporting passengers to the mall.

(19) Appellant fited an appeal of the trial court's June 22, 2012 judgment entry

grarting summary judgment to appellee and raises the following assignment of error on

ap4^oai,

(110) " AS A MATTER OF &.AW, THE TRBAL. COURT ERRED BY

OVERTURNfNC THE SOUND DISCRETION OF THE INDUSTRIAL COMMISSION OF

000 AND 'C3RANTlNG SUMMARY JUDGMENT tN FAVOR OF DEFENDANT-

APPELLEE, VISITING NURSE ASSQC!ATlON OF MID OH!Q "

Surrtmar,y Judgment

;i¶1 1) Civ. R. 56 states in pertinent part:

08ummary judgment shall be rendered forthwith if tFte pleadings,

depositlons, answers to tntorrogatories, written adrnfsstons, aff€davtts,

t; trensortpts of evidence, and written stipulations of fact, if any, timely filed

t andIn the action, show that there is no genuine issue of material f^ac that
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the moving party is entitled to judgment as a matter of law. No evidcns.,e

or stipulation may be considered except as stated in this rule. A summary

judgment shall not be rendered unless It appears from the evidence or

stipulation, and only from the evidence or stiputation, that reasonable

minds can come to but one ccnctusicn and that conclusion is adverse to

the party agains:t whom the motion fcr summary Judgrner ►t is made, that

party being entitled to have the evidence or stipulation construed mcstBy .

strongly In the party's favor. A summary judgment, interlocutory In

6

.;,character, rriay be rendi^red on the issue of ilebilfty alone although there Is .

a genuine issue as to the amount of dsmages."

(112) A trial court should not enter a summary judgment if it appears a rnaterial

fact is genuEne6y disputed, nor if, construing the allegations ntvst favorably towards the

nart-maving party, reasonable minds could draw different canoluslcns from the

undisputed facts, Ffoutashetl v. Am. States tns. Co., 67 Ohic St.2d 427, 424 N,E.2d 311

{1981}. The court may not resolve any ambsguftius in the evidence presented. Inland

Refuse 7'mnsfer Co. v. Browni`ra^-Fetds lnds. Of Ohio, irac., 15 Ohio $t,3d 321, 474

N.i:,2d 271 (1984). A fact is material if It cifeots the outcome of the case under the

applicable substantive law. Russell v. lrrtsn'rn Persarttrcl, 1nc., 135 C'thio App.3d 301,

733 N.E.2d 1186 (1999),

{113} When reviewing a iriai court's decision to grant summary judgrrtsnt, an

appe0late court spplies the same standard used by the trial court. Smiddy v. The

Wqcfdfng Party, Inc., 30 Ohio St.3d 35, 600 N.E.2d 212 (1987). Th6s means we review
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th6 matter de novo. Doe v. S#aaffer, 90 tJhio St.3d 388, 2000-Ohio-186, 738 iV,L.2d

1243.

{JU} The party moving far summary judgment bears the initiai burden of

inf&rning the trlei court of the basis of the motion and idantifying the portions of the

record which demonstrate the absence of a genuine #sstre of fact an a material element

of the non-moving party's ciatm. Drescher v. Burr, 75 C?hio 5t.3d 280, 662 KE.2d 264

(1996). Once the moving, party rmeets its Initial burden, the burden shifts to the non-

moving party to set forth spsciflc foots demonstrating agenulne i$sae of material fact

does euist:, ld. The non-moving party mav. Yiot rest upon the allegations and denials in

the pleadings, but instead must subm$t some evidentiary materials showing a genuine

dispute over material facts. Henkle v. Hankla, 75 Ohio App:3d 732, 600 N.E.2d 791

Workers' Compensation

{J15) Pursuant to R.C. 4123.54(A), every employee who Is Injured or contracts

an'j occupational disease in the course of employment is eratttied to receive

oofnpensatfon for loss sustained a result of the disease or injury aa provided for in the

Ofiio Revised Code. R.C. 4123.01(C) provides that fn order for an employee's injury to

be>cdmpensabia under the woftrs' compensation fund, the injury must be "received in

the course of, and arising out of, the injured employee's empioyment," The claimant

must show the injury was rec,aived both in the course of and arieing out of the Injured

enip.ioyee's em.pltayment. Fisher v. Mayfield, 49 t?hto St.3d 275, 551 iV.E2d 1271

(1$90), However, this rule is to be liberally construed in favor of awarding benefits. td.

at 278, 551 N,E.2d 1271.
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"In the Course ar jFmplayment

{118) Appeiiee argues the triai court properly found as a mattar of law

appellant's inJury +nras not received In the course of her employment w ►th appellee. We

disagree. The requirement that an injury be In the course of employment Involves the

ttrb,6, place, and circumstanres of the injury, f*Psher, 49 Qhio St.3d 275, 559 RE,2d

1271. An Injured employee does not actually have to be performing.his or her duties for

the};rrjury to be in-the course of employment. Stair v. Nfrd-Ohlo Home Health Ltd., 5th

Dist, No. 2010-CA-0114, 201 t-Ohic-2361. An employee "must be engaged tn a pursuit

cr b^slertaking consistent wlth the contract of hire which Is related In some logical

manner, or is Incidental to, his or her emptoyment," 1d. at ^ 32.

{117} Appeitee states appellant was on a pers.anni errand mnd thus not in the

course cf employment at the time of her accident because her conduct at the time of the

actzider►t, involved transporting passengers to the mall. Appellee further argues

appeElant's act of transporting passengers to the maii took her conduct outside the

ooorse of her employment.

{118} In Houston v. Lfbetiy Mutual Fire Insurance" Cbmpany, an employee

wctking n a merchandiser tending to merchandise displays In vadcus stores went to

luncti and yi1a1-Me on a personal errand, but had resumed work and was traveiing on

W,ariginai route to a store when she was Involved In an accident. 6th Dist. No. i.•04-

1161, 2005-Ohio-4177. The court held that, "when a t'roiic and detour Is ended and the

empie^ee returns to his or her original route, the employee is again vuithin the scope of

employment." Id. at 147.
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{199} In Slaok v, l6orrengfpn Operating Company, this court found that while an

employee would arguably be within the course of her employment while on a break

visiting a park with her boss, she was not In the course of her employment when she

stepped away from her boss onto enothsr walkway. 5th i°31st. No. 99-COA-01 337, 2000
4

Wt. 1523285 ($ept. 28, 2000), On the other hand, in Ste#r v. Mi^ Oldc Home Health

Lte:, we found an employee Injured sfippirlg on Ice In the parking lot while en route to

pielcEng up her paycheck was in the course of employment because she.v4aes required by

the employer to plck up her payeheek from the aff€ce, 5th Dlst. No, 20163»CA-0I14,

2Q°i't-Ohlesy2351._ .

(1xp) In this case, eppellant's children and two family friends were in the car

wft§i appellant because appellant intend8d to drop them off at the Richland Mall,

However, appellant testified she would have traveled the same route to her patients

hetne whether or not she had been dropping her passengers ®ft at the mall, She

tesdlfled she had not yet turned into the rrtiali when her vehicle was struck from behind.

Once the 6dght turned green, she Intended to proceed straight through the Intersection

OW-Lexington-Spr,ngrnili Road end thqn tum Into the mall entrance before returntng to

Lexirzgton»Springrnill Road and eentinu6ng on this route to her petient°s home.

(127) These facts present eurtique stttaatidn in wh3ch appellant had dual

intantlQns when she left her home on the morning of Saturday, January 22, 2011. She

Intended to travel to her patient's home via ecertein defined route. She also fntended

te,tlrop her passengers off at the meli and return to the route to her patient's home. We

find It significarzt that while, at the time of the accident, she had a future intent to divert

her vehicle Into the meti entrance, she had not yet diverted off the route from her home
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to the patient`e home. Appellant d1d not have the opportunity to end any potential "freltc

anc-t detour" that mlg'ht have occurred, as she was not yet in the process of any "frolic

anci detour`° or personal errand when her vehicle was hit from behind. She was stili on

the path to the patfent's home at the time of the accident. Appellant had not detoured

frdrn her path to the patfeht's home and appellee was paying her travel time and

mile6ge during this time. Simply`because appellant dually intertded to both travel to hcr,

patlent's home and drop her passengers off at the mall when she left her house dces. -

not disqualify appellant from being in,the course of employment since the accident

,occurred prior to app$flant's devlaticn from the route to the patlent`s house,

(122) Accordingly, we find appellant was injured while engaged In specific acts

apOolles required her to do regularly as part of her weekend employment - traveling to

het; patierat's home. Thus, as a matter of law, appellant's injury was received in the

co6rse ofher employment with appellee.

"Arzsirg Out of' Earrploymsrtt

(1231 Appellant argues the trial court erred In finding her injury did not arise out

of her employment. We agreo. To satisfy this prong, there must be a suft'lclent causal

connection between the alleged Injury and the employment. Flsher, 49 ®hio St.3d 275,

554 N.15.2d 1271. Whether there is sufficient causal connection hetween an injury and

her employment depends on the totality of the facts and ciroumstances surrvue►ding the

accident, including: "(1) the proximity of the scene of the accident to the place of

ernpl.uymertt; (2) the degree of control the employer had over the scene of the aocident;

and (3) the benefit the employer received from the lnjured employee's presence at the

scdne of the occident.'° Lord v. Daugherty, 88 Otrio St.2d 441, 423 N.E.2d 96 (1980).
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This iist of fectors is not exhaustive and may continue to evolve, but the list is

"iliosgratlve of the factors that need to be considered.u Fisher, 49 Ohio St.3d at 279, 561

N.E. 2d 1271.

{%24} Appellee relies on Gilhafra +r Cambriclge fiome Health Care, Inc. and

^ Criicketf v. NCR Manar+care, to argue appeElant cannot meet the totality of the

cirtumstances test because the accidertt oocurred on a public roadway, the employer

di&not exercise controi over the accident scene, and the empioyer did not receive a

suMalent benefit from appellant's presence at the scene of the accident. 5th E}ist. No.

200SCAO0211, 2009-€3hia -2842; 4th U3st. No. 03CA2919, 2004-Ohio-3533. The key

disiinotian between appellant In the Instant case and the employees in the Gllherrt and

Crockett cases cited by appellee Is that 1rt Gilherrr and Crockett, the employees were not

pafd for travel time or reimbursed for trave( experyses. In this case, both parties agree

that, on the weekends, appeliee paid appellant for fraveE tittte and mileage from the time

she loft her home to the time she returned to her home.

f¶ZS) Travel was an Integral part of appellant's employment as a visiting nurse.

A&ettee knew appellant used her vehlcle to travel to and from jab sixes and acquiesced

in its use. Unlike on the weekdays when appellant was not paid for mileage or travel

t[es to and from har home, vro the Saturday when the accident occurred appellant was

paid for travel time and rrsiteage from the lime she left her home to the time she rettarned

to tier hvtrle. Appeiiee waived direct control of appeiiants "tools of the trade," such as

her. autorno6iie. Harnpton v. 7'timbfa, 101 Ohio App.3d 282, 655 N.E.2d 432 (2d Qist,

1995). An empfoyer's lack of control over an acoident scene Is not dispositive of

caoseiion because "the absence of this one faotor [i,e., degree of employer's control
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ov(ir the accident scene) cannot be considered eontrafifng to deny coverage." Cossin v.

Ohto State Home Serils,, Inc., 10th Dista No. 12AP-132, 2012-E7hlo-5664, quoting

Grffflih V. tilfiamtsburg, iath Olet, No. OBAP-557, 2008-0hio-6611, 113.

{126) While eppeliee had no control over the scene of the acoident, appellee

reaped the benefits of appeifant's travel to the homes of patients as its business oenters

around nurses traveling to visit patients In their homes. AE; noted above, .appeiierit was

on the route to the patient's home, prior to exiting the route to the patient's home to drop

off her passen^ere at the mall and thus was stiii In her zone of employment. She had

not yet 6iverted from the route to the patienCs home td eoak,a personal benefit at the

time of the accident. Further, the record demonstrates the accident site was only a few

mili3s from ft home of the patient.

{127} The totality of the cireumstences ehows appellant would not have been

pre'serbt at the scene of the accident If she was not performing her employment dutie$,

Accordingly, we find, as a metter of law, appellant has esteb9tshed the causation prong

af Plsher,

"Coming and Going" Rule

(120) "As egenere! rule, an employee with a fixed place of employment, who is

injured while traveling to or from his place of employment, is not entitled to parEicipate ih

thd Workers` Compeneation Fund because the reciuisite causal connection between

Injury and the employment does not exist," Ruckrnan v. Cubby ®rpil}ng, rrpo:, 81 Ohio

St:3d 117, 119, 689 N.E.2d 917 (1998). When determining whether an employee is a

fixed situs employee, the "focus is on whether the employee commences his or her

subgtantfei employment duties only after arriving at a specific and ident''takaie workplace
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depigneted by his employer." Id. Further, "where traveling itself Is part of thc

employment, either by virtue of the nature of the occupation or by virtue of the contract

of Ompioyment, the employment situs Ds non-fixed, and the corning-and-going rule, is by

detinition, inappiicabie.u Beranett v, Godt'1eemont's, Inc., 6th Dist. No. L-08-1193, 2009,

Ohtd -2920 at 119.

(1129) Appe4iee, argues the coming and going rule prevents appellant from

partictpating In the workers' compensation fund. We disagree, Appellant testified her

typicai day consistcd of travefing froni-pataerct home to patient home and she only had

oct-asicn to sg op at tht^ aftice when she needed to pick up a form, pic:k, r^p medicai

supplies, check her mailbox, or for meetings, Her work day did not begin and end In

etao tccst(an. In addition, unlike tn the Gilhorrt case, appellant was compensated for

traErei time and mileage from the tirtse she left her home until the time she returned to

hsr home. The facts In this case are slmiiar to those In Stelr v. Mid-t3hlc Home Health

Ltd., where the employee traveled to hcmes to complete household chores and was

paid houdyfarthe chores and travel time between clients. 6th Dist, No. 2010-CA-01 14,

2011<C3hfo-2361. Appeitarit`e travel to and from the patfents' hcmes was a fundamental

and necessary part of her employment duties.

(130) We conclude as a matter of law appellant was not a fixed situs employee

anti the coming and going rule does not apply to prevent eppeiient from participating in

the?wmricers" compensation fund.

Special Hazard Excoptlon

:(131) Appellant argues the speciai hazard exccption applies In this case If the

cotning and going rule bars her ciaim. Analysis of the special hazard exooption is only
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ralWarat if appellant is a fixed situs or semi-Vxed sltus employee. Ruckrrran, 81 Ohio

St.3d 117, 689 N,E,2d 917 (1998). Because we found as a matter of law the comtng

and, going rule dues not apply and appePtant was not a fixed cr, ssemi-fixed oItus

eniployee, the special hazard sxcsptlora is not appficsbfo.

Ganclerslon

(132) We ftnd the trla! court erred as a matter of law In determining appeflant

^a^s not ent3tlad to pasticipate in tha.workers` compensation fund.

{133} Appellartt's assignment of error Is sustained.

(134) For the foregotrig Caasons,tha judgment of the Court of Common Pleas rrf

^ikar€d County is reversed, and the cause Is remanded to the court for further

pffowdittgs tn conststent wOth this dauisiora.

8y :Gwin, J., and

De.lbineyp P.J. CMC=

e'$ies¢..nto

'4^^G>ctw 0325

( t 3 ^. W. SCC3TT GW iN

t^^ -F^ ^ .^ ..._.......^^^.
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.Wfse, J, dissenting

(135) 1 reSpectfuliy dissent from the majority opinion. The majority finds that

appellant was In the course of employment because she had a dual intent at the time

she left her heuse. 4ne irstent was to go to her first scheduled appointment of the day.

Appeilant's other intent was to take her daughter and a#r(end to the mali, which was en

route to her first appeirttrrrertt. The majority analyzes this fact pattern under a frolic and

.:cfetcur theory finding that she had not yet left the route teadir:g to her first job site, as

she had not yet turnad onto the route entering the maii. w-hen the accident occurred.

(%36) 1 agree with the majority .that.the,rfactg determine the legal outcome In

uceurse of emptcyment" cases; however, I disagree wrth the imajority'a application of the

facts In this case, I do not believe "frolic and detour" is the proper legal anaiysis under

these facts. The majority speaks to the dua1 intent of appellant atid app!€es that concept

to the "frolic and detour" analysis. I disagr8e with this analysis fbr Wo reasons. First, I

do not find any case law to support the concept of dual Intent. Ibelieve that an

employee has apuspcse which may change during the course of the day's employment,

l.e, "fro#ic and detour°. Secertd, I believe Intent or purpose artaiysia becomes very

ddfficuit when trying to daterminevahat is in the mind of the employee. Instead, I believe

a strict application of the facts beat determines whether the employee was in the course

of employment or on a personal errand.. in this case, the facts Indicate that the

empioyee was headed to the mall to drop off her daughter and her friend. Only after she

had dropped off her passengers at the mall was she going to begin her travel In the

course of her employment. Therefbrs, there could be no ufroiic and detcur" from a

course upon which she had not yet set out.
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la V&i'aating this rnotion, t^e oflOlt lias oonsfdered the argtaxn$nts of the

Parties, the nppiioable Ohio law, atzti ali prqpexly submitted avadentia^yn^atariaXs.

^aatual. iso gs"

aOW upcm the record in this mattor, the- falloWing facts ara not In diayut:o. At aIl

_ 4

tizixos ralovant, Pleintiff Ms, Piiebel was emptoYad as a ho.me health nurse f4rwA. )ger

job rTuties f noluded visiting the homes of golzatzic patients to as^es^ th^ir ph^sioa^

oandittQra, Ksclow medioations, and<tand-fo fihefrmedi4a1 needs> S.be typaaAlly visited fs to

8 pataQnfs eanh: day, MondaY #iiQtlgh pziday, b'ot sQmetSmss, based on the nQeds ofher

patients, sho would iPisit a coupte ofpationts ovar thowoak-and, DUring tha wcok, Ms,

Yxiotaak'vstas not pafd for travel t'ime to srtd from horrBa and was not reirnbursed f-or

mfl$4ge ta attd from iZoiizo, Hvwever, on the week-ends, VNA paid N'ls. Prieb®l for travol

atYd znileage to an.aftom hoi, hon%o>
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On Satvxftj J"ant,tary 221201 2, Ma. F4ebe1 Was schedtlIed to see a patient on

Park,Avexiue'4V`astin; Ontario, Dblo, Dcaausoher daughter:had shopping to d.o, Msl

lhicbet took iaex dauotex and son pnd hvo family Rxonds in her car with the xntont of

dropp'sng them off at thc x2iohland t(di, Shc lo:ft her homc xrz Shelby and tra'voted south

6n ^exixa^au^^p^ogrn31^ Road. Sho had pImati to ta.ke tho second enteanoe raad to the

mall, drop her passen.gors ofPat Ihemall, and ther, proesed out tfie same acoass road to

return to southbound toxington,-9prio.gmzil, Fxom thexe, shB wotx^d bava proceeded to

J?ark Mevoo West, N4wev$rp bafore raaoiung tho mat1, Ms. 17xzebel's oar was hit from

be.hind iuivilo she •svas stnpped at a fra^:'fio fightiaeading saathbound onUxin.gton,

Sprin.grnatt lt.oad at4'4 SVeet,

LggaI i7isatission;

Tn order for Ms, llxiobo1 to be eiigl6le for woxiCCrs' oampexasat.ion ben4ta for this

tnjvry, Aa must show that tholoj'^ry 1) was rcccived In the courso of her empirry^^;ont

and 2) arose out of he.r em.plvyxraont.j Ther$ is no dispDta that at the tim of tho acvidant,-

Ms. Priebel Was oA hox Way to drop 4 paesesgers off at tIa$ mall and then was going to

_dnYe to he2 patient's hoane oza S'aricAvenuo W%t, )3e0au50 slzowas ongaged in a

persoml craar3d of tzs^siarnWng.passeZBOxs Xo .fhe.naall,Ms. Neb®I.waspot3,YVured hz ths

cowrse of her arnialoYMM, and the fnj'oxy did not atise aut of her ompioyment. The faot

,that M;, Nobol was typically paid for krav8) timo asad rnif eago to and frorr>< wark on

weeiC•ends is imngatoriat, as tho undisputed facts demoristrato tUC Ae was not travaling t'o

Woxk at the ttrna of tho %njury; she was traveling to thp ma)i,

t C?}do ^iov: Cn^3a § 4^23,Q#(C^; ^t ^ir v^i^c ^1^io ^mma ^3tealth t td 2^f ^ tJhio App. ^,^7^5 20^0, *6-7
{Z2iahf^ud ^ty., May I3, 2431 1j; rdoa v. aoodtvill Indt7virfs4 ofA192 Ohio App.3d 572, 577
{PJch3gnc4 Cly. 20; 1}.



AccvMingly, tho uricontestod faots in this qasc damonstratc t&at Ms. Fzlebal's

°Jn,jury did not arise out of hoz emptoyrneAt and was not recravcd in tilo ovttrsc Of hex

emplaYn4ant, .As a mattcx of 14w, thora aze no disputed imos of fa.a for trial, and.VXA.'s

mOtgon for Mmmazy judgmarzt ie woli-t,akcn, Furthomnore, beca.usc Ma, Pxigboi`s irdury

waa not vaatairted in tbo cottxso afhcr`em:ployment arcd dzd not arisv out ofhcr

ampXoymcszEf siim.mary judgm.oiat is a]ao appzapxYc^fc as to hcr claims egaiiist the )Burcatz

of'GV'or^Cex^B Car^^^^z^satioza.

^ud^en^ ry.

Xt is fheire:fQra order®d;

1, T:hc motion for summay judgruenk f Zed by VgA, is hoxoby ga:ArLted, and

judgtnent is entered Yn ;fhvor ^^tho d$fandants on all ciaarns x`a3sed agaYnsx them in

OfairatifPs crmip]aixa.#n

Costs are taxed to plaintiff.

3. Tiic clerk slia#f servs cbpaas of this ordex on the follovitag aitorAqs gna

partles tel^ing th.ern tho dato xtwas entercd on tho oovz°t'sjaurera.l,

Melissa A. 13Iaek Franlc L. f3atiue,cl ^c^In ^3^3s .
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