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1. INTRODUCTION

The Office of the Ohio Consumers' C`ounsel ("OCC") submits this brief as the

representative' of 1.2 milliozt residential utility customers of the Ohio Power Company ("Ohio

Power" or "Utility" or "AEP Ohio"). These customers are paying higher electric bills because of

certain decisions by the Public Utilities Commission of Ohio ("PUCO") that this Court should

reverse on appeal.

Under the PUCO's decisions, Ohio Power received approval to co:[lect; inter alia, a "retail

stability rider" ("RSR") charge and a capacity charge. Together these charges perniit Ohio

Power to collect over $1 billion from all of its customers over the next several years.2 OCC's

appeal challenges the PUCO's authority to approve these two charges.

II. ARGUMENT

PROPOSITION OF LAW NO. 1: It is unlawful and unreasonable for the Public Utilities
Commission of Ohio to require consumers of retail electric service to pay twice for
capacity.

Under the PUCO's Order,3 marketers are buying wholesale capacity from Ohio Power at

a discount from what the PUCO found to be Ohio Power's cost. The PUCO is also requiring

retail customers to pay Ohio Power for the wholesale discount to the marketers.4 The wholesale

t R.C. Chapter 4911.

2 The retail stability charge will collect. $508 million from customers. See R. 690 at 35. The
capacity charge is estimated to collect $647 mllion. (Supp. 000133, OCC Rellearing Ex. 1 A).

' In. re: the Commission Review of the Capacity Charge of Ohio Power Company and Columbus
Southern Potiver Company, Pub. Util. Comm. No. 10-2929-EL-UNC, Opinion and Order (July
12,2012).

41n re: the Application of Columhus Struthern Power Company and Ohio Power Company for
Authority to Establish aStandard Service Offer Pursuant to §4928.143, Ohio Rev. Code, in the
Fornt of an Electric Security Plan; In re.• the Application of Columbus Southern Power Company
and Ohio Power CoYnpany for 4pproval of Certain Accounting Authority, Pub. Util. Comm. No.
11-346-EL-SSO et al., Opinion and Order (August 8, 2012).



discount that retail customers will fund for the marketers will arnount to $647 million. (Supp.

0000 z 33).

The PUCt3approved the collection of thewholesalediscount from retail customers "as

part of the RSR." (Appx. 000054). The PUCO asserted that it had authority to do so through

R.C. 4928.144. R.C. 4928.144 allows any rate or price established usicler R.C. 4928.141 to

4928.143 to be phased-in. (PUCO Appx. 24).

The bulk of the wholesale capacity discount will be collected from custoniers over a three

year period, starting June 1, 2015. (Appx. 36). Presently only a small porticn of the wholesale

capacity discount5 is being collected from customers through the retail stability rider, That

charge ends on May 31, 2015, and yet the wholesale capacity discount will continue to be

collected from retail customers through. 2018. (Appx. 36).

The wholesale capacity discount to marketers will be paid by all retail customers -- both

standard service offer ("SSO") customers and choice customers -- who purchase generation from

marketers ("shopping customers"). And yet at the same time, stattdard service offer customers 6

are already paying Ohio Power for capacity through standard service offer retail generation rates.

'$l/MWh of the RSR customers pay will be used to offset the capacity deferrals that are to be
collected from customers beginning June 1, 2015. A $3.50/MWh RSR is being charged to
customers through May 31, 2014, and a$4.00/IVIWh RSR is to be charged from June 2{}14
through May 2015. (R. 690 at 35).

6 The majority of those customers that are likely to pay standard service offer rates are the
residential customers. This is because residetltial customers have generally not shopped for
generation, but have chosen to stay with the standard service offer for generation service. Indeed
the latest shopping levels reported in the record of the case below show residential shopping at
15.57%, which is much less than the robust level of shopping for industrial and conimercial
customers. Commercial customer shopping data over the sarne time frame (as of May 31, 2012)
shows 48.69% shopping while indtistrial customers shopping is at 33%. Overall, total shopping
for. Ohio Power is 32.4%. (R. 627 at 10),



Those generation rates are designed to cover both Ohio Power's energy charges and capacity

cliarges for providing retail service to standard service offer customers.7

But the PUCO ignored the fact that non-shopping (i.e. standard service offer) customers

are already paying retail generation rates that fully compensate Ohio Power for its capacity.

Indeed standard service offer customers pay retail rates which allow Ohio Power to collect

almost twice its cost of providing capacity'h Under the PUCO-approved capacity discount, Ohio

Power's standard service customers will be required to pay twice for capacity -- once, through

the standard service offer rate they have to pay to get generation service, and the secottd time as

they pay Ohio Power for the wholesale capacity discount given to marketers {through the

existing RSR and the deferred capacity charge to be collected starting June 1, 2015).

T'his result is unjust and unreasonable for non-shopping customers. There is no provision

in the Ohio RevisedCode that permitsa.n electric distribution utility to charge customers twice

for the same service. A customer paying twice for capacity for competition's sake is simply an

unjust and unreasonable result.

Both the PUCO and Ohio Power mistakenly conflate two separate arguments in an

attempt to respond to OCC's double payment argument. The PUCO and Ohio Power allege that

the capacity payment made through the RSR is separate froni the capacity charge customers pay

under retail standard service offer rates and thus, there is no double payment.9

' Embedded in the standard service offer rate is capacity charge of approximately $355/IUIWH.
The PUCO determined that Ohio Power's cost of capacity was $188IMWl-1. In re: th.e.
Conztnission Revielv of the Capacitj.> Cltarge of Ohio Power Company aizd Columbus }Southeria
Power- Company, Pub. Util. Com.m. No. 10-2929-EL-UNC at 33 (July 2, 2012). This case is
currently under appeal to the Ohio Supreme Court. See S.Ct. Case No. 2012-2098.

8 Id.

9 See Entry on Rehearing at 23 (Jan. 30, 2013); Ohio Power Merit Brief at 18-19.



Such an argument elevates form over substance. Jttst because the PUCO chairacterizes

the wholesale capacity payments by customers during 2013 through 201.5 as "part of the RSR"

does not change the essential nature of the charge being paid to Ohio Power; The wholesale

capacity discount was created in another case -- the Ohio Power Capacity Case. In the Ohio

Power Capacity Case, the PUCO established the wholesale capacity discount and: Ohio Power's

right to collect that wholesale discount underits general supervisory authority (R.C. 4905.04,

4905.05, 4905.06) and its traditional rate base/rate of returrr regulation authority (Chapter

4909).10 In doing so the PUCO ruled that Chapter 4928 did not apply because the capacity at

issue was a wholesale rather than a retail service. I 1

The nhio Power Capacity Order, if valid, directly contradicts the PUCO's later

pronouncements that this $647 million discount is "part of the RSR" (under R.C.

4928.143(B)(2)(d)) and was created by the PUCO under R.C. 4928.144. It cannot be a charge

created under both Chapter 4905/4909 and Chapter 4928. Those chapters of the Revised Code

are mutually exclusive. Each addresses different functions of an electric distribution uti:lity.

Chapters 4905 and 4909 pertain to the distribution function of an electric distribution utility,

while Chapter 4928 pertains to the generation function of an electric distribution utility. There is

little if any convergence between these chapters of the Ohio Revised Code.

The double payment issue has little to do with the RSR or what the RSR is intended for.

It comes from the capacity discount determined in Ohio Power's Capacity Case. Non-shopping

customers are paying twice for capacity -- once tliroLigh standard service offer retail generation

rates, and the secoiid tinze through the deferred capacity mechanism, with the bulk of the

"° See Opinion and Order, Case No. 10-2929-EL-UNC at 22.

tt Id.



deferred capacity discounts to be collected at the end of the electric security plan term. Prior to

that time, a fraction of the RSR collections will be used to offset the cleferred capacity discounts.

The PUCO and Ohio Power further rationalize the double payment by claiming that

because all customers benefit from market-basedcapacity, all customers should pay for the

wholesale capacity discount, not just customers who shop.12 According to the PEJCO, all

customers benefit because competition will be promoted if nlarket-based capacity is provided to

marketers, who nzay provide the benefit of discounted capacity when they then turn arocind and

sell the capacity to retail generation shoppers.

But those are empty words about competition that would have customers paying higher

bills for a benefit (competit.ion) that should instead be reducirlg customer.s' bills. Indeed, Ohio

Power's customers have been waiting fourteen years, since R.C. Chapter 4928 was enacted in

1999, for the benefits of electric conipetition. Instead, the PUCO's decision below will cause

customers to pay hundreds of millions of dollars to Ohio Power for electricity priced above the

market. This violates the law, is unreasonable, and is contrary to the intent of S.B. 221.

S.B. 221 is supposed to be about choice. Under S.B. 221 customers can choose to

receive generation service from Ohio Power rather than from a marketer. In other words, they

can elect not to shop for their electric generation service. Charging these customers twice for

capacity punishes them for their decision not to shop, and may drive customers away from the

standard service offer, forcing them to shop to avoid double capacity payments. And even if

12 PUCO Second Merit Brief at 27; Ohio Power Merit Brief at 19.



customers are driven to shop, they may yet be unable to avoid double payments, a fact noted by

one of the PUCO Commissioners who decided the case. 13

If a customer elects not to shop, why should that customer be responsible for paying for

the capacity discotints given to marketers? The non-shopping customer does not require any

additional capacity, nor create the need for the marketer to acquire additional capacity. There

quite simply is no cost created when customers are given the opportunity to shop and then

determine not to shop.

But the PUCO wants non-shopping customers to pay for capacity discounts given to

marketers -- a concept that is unfounded in S.B. 221 or anywhere else in the Revised Code. The

"opportunity costs" of shopping are not recognizable as a provision of an electric security plan

under R.C. 4928.143(B)(2). Thus, under this Cotirt's ruling In re: Applicatian of Columbitis

Sourhei°i2 Power Cornpany, 12$ Ohio St.3d 512, 2011-Ohio-1788. 947 N.E.2d 655, 132, the

PUCO may iiot approve the wholesale capacity discount as part of ()hio Power's electric security

plan.

In order to prevent unjust, unreasonable, and unlawftil consequences, the Court should

reverse the PUCO. Otherwise the customers of Ohio Power, non-shoppers in particular, will end

up paying twice for capacity, a result that is unjust and unreasonable.

13 See Commissioner Roberto's concurring and dissenting opinion in the Ohio Power Capacity
case which concludes that if mark-eters do not pass along the entirety of the discount, then
"consumers will certainly and inevitably pay twice for the discount today granted to the retail
suppliers [marketers]."Opinion andOrder, Concurring and Dissenting Opinion of
Commissioner Cheryl L. Roberto at 4.



PROPOSITION OF LAW NO. 2: When the statutory market development period ended,
the Public Utilities Commission of Ohio became prohibited by R.C. 4928.38 from allowing
an electric distribution utility to collect a charge compensating it for revenues lost due to
competition.

In the proceeding below, the PUCO aut.horized Ohio Power to charge $508 millionJA to

customers over the term of its electric security plan.15 This charge is called the "retail stability

rider." The retail stability rider is anon-bypa.ssable charge. That means all customers pay Ohio

Power for this charge, even if a customer is purchasing electric generation service frorn a

marketer, and not through Ohio Power's standard service offer. The retail stability charge

guaranteesi6 that Ohio Power will collect $826 zziillion from customers in non-fuel reventiies, on

an annual basis, during the term of the electric security plan. i7 (App. 000036).

Ohio Power described the revenue guarantee as a means to "provide financial stability"

for it. (Supp. 000069-70). According to Ohio Power, the need for a financial stability charge

pertains in large part to its "transition to competition." "Competition" will be achieved in 2015

when generation for 100% of Ohio Power's standard service load will be procured through a

competitive bid process where marketers compete to supply Oho Power's standard service load.

(Appx. 000042). Prior to 2015, during the transition to competition, Ohio Power will be

'4 $508 million in charges are to be collected over the following period: Planning year 2012/13
$189 million; planning year 2013/14 $251 million; planning year 2014/15 $68 million. (Appx.
35-37).

15 The term of the plan runs from the effective date of the PUCO Order through May 31, 2015.

16 OCC Witness Duann described the guarantee to collect revenues as inconsistent with
regulatory principles of providing an opportunity, not a guarantee, for a regulated utility to earn a
return on invested capital. (Supp. 000023-000026).

17 "Non-fuel revenues" are defined as base generation reveriues, environmental investrnent
carrying cost rider revenues, and marketers' capacity revenues. (R. 460).

7



providing marketers with wholesale capacity at a discounted price, as the PUCO ruled in the

Ohio Power Capacity Case.'s

According to the General Assembly, Ohio Power's transition to competition was to have

been completed well before now. R.C. 4928.38 (Appx. 000505) permitted the electric utilities

the opporttinity to collect "transition revenues."iy But that door closed when the "market

development period" ended for Ohio Power.

The market development period for Ohio Power ended Deceznber 31, 2010."' On that

date the PUCO's authority to allow transition revenues (and the Utility's ability to collect

transition revenues from customers) ended. After December 31, 2010, Ohio Power is to be

"wholly responsible for whether it is in a competitive position" tinder R.C. 4928.38. (Appx.

000505). And with the termination of transition revenues, "the utility shall be fully on its own in

the competitive market." Id. In fact, R.C. 4928.38 prohibits the PUCO from authorizing

transition revenues or "any eqttivalent revenues," except as provided by statute.

But in the proceeding below the PUCO did not recognize the end to its autho.rity in this

regard and in doing so it violated the law. The so-called lost revenues the PtJCO authorized

Ohio Power to collect are attributable to generation competition and are "equivalent revenues,"

which like transition revenues, must cease when the market development period expires. They

are revenues that insulate Ohio Power from the rigors of generation competition. The revenues

18 See In re the Commissivta Review of the Capacity Charge of Ohio Power Company and
Columbus Southern Power Cornpriny, Pub. Util. Colnm. Case No. 10-2929-EL-UNC, Opinion
and Order at 23 (July 2, 2012). This case is currently under appeal to the Ohio Supreme Court,
See S.Ct. Case Itio. 2012-2098.

39 "Transition revenues" are defined under R.C. 4928.39. (Appx. 000506).

21 (R.. 568 at. 5). (Direct Testimony of J. Edward Hess).



are not recoverable in the competitive market where capacity is based on market prices and not

on a utility's fully embedded cost of capacity,

The PUCO, Ohio Power, and Dayton Power & Light ("DP&L") preseiit a nuznber of

arguments to try to explain why the lost revenues collected through the RSR are not "transition

revenues" under R.C. 492838. The PUCO, DP&L, and Ohio Power initially argue that Ohio

Power did not ask for "transition revenues" in its application.z^ This is a simple and easily

defused argument. While Ohio Power did not characterize its request as a request for transition

revenues, how Ohio Power labels its charge does not determine the nature of the charge. For

instance if Ohio Power calls the $508 million charge a retail stability charge, and not "a rate

increase," does that mean the retail stability charge does not increase customers' rates?

Ohio Power also claims that it was not seeking transition revenues because it sought its

actual costs of capacity, and not "legacy generation costs."2' Similarly, the PUCO argues that

transition charges (and the cases that addressed those charges) pertain to" retail charges" while

the RSR is directed to wholesale capacity rates charged to marketers.'3 These arguments

however should be rejected.

R.C. 4928:38 (Appx. 505) does not define transition reven.ues only as "legacy generation

costs." In fact that term is not found in the statute. So Ohio Power is attempting to rewrite the

statute to serve itspurposes. But neither Ohio Power nor the PUCO can rewrite the statute. That

authority lies only with the General Assembly,

21 PUCO Second Merit Brief at 33; Ohio Power Merit Brief at 27; Merit Brief Amicus Curiae
DP&L at 10.

22 Ohio Power Merit Brief at 26-27.

23 PUCO Second Merit Brief at 33.
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Additionally, the PUCO's retail versus wholesale argument is a distinetion without a

difference, gi:ven its ruling in this case. In its ruling the PUCO deterix ►ined that the RSR is a

retail charge that permits the recovery of a wholesale capacity discount. Thus the PUCO has

directly assigned or allocated the costs to retail electric generation service, which is consistent

with criteria for transition costs under R.C. 4928.39(B), (Af,px. 506).

But more importantly, these arguments fail to recognize that the General Assembly not

only precluded transition revenues from being collected after the market developrnent period, but

also prechided "any equivalent revetiues." The phrase "any equivalen.t revenues" precludes a

wide category of revenues from. being collected. "Any" is used to refer to one or some of a tlling

or number of things, no matter how much or many.24 "Equivalent" when used as an adjective,

refers to being equal in force, amount, or value.25 Thtas, if the RSR cha.rgt:, is structured to permit

any revenues that have the same effect as the transition revenues it is precluded under R.C.

4928.38.

The criteria for transition revenues are found in R.C. 4928.39. (Appx. 506). The costs

must be1) prudently incurred; 2) legitimate, net, verifiable,u1d directly assignable or allocable

to retail generation service provided to electric consumers in the state; 3) unrecoverable in a

competitive market; and 4) the utility would be otherwise entitled to an opportunity to recover

the coSts.2b

The RSR charge will have the same effect as the transition revenues. It will permit Ohio

Power to collect presumably prudently incurred capacity costs. Those costs of capacity are

legitimate, net, verifiable costs that the PUCO has directly czssigned or allocated to retail

24 See, e.g., Merriam-Webster.com, http://www.merriam-webster.com/dictionary/any.

25 See, e.g., Merriam-Webster.com, liqp://www.inerriam-webster.com/diction,,iry/eciuivalent.

2' R.C. 4928.39 (PUCO Appx. 34).
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generation service. The fully embedded cost of capacity ($188.$81MWh) is not recoverable in a

competitive market, where capacity prices are significantly lower.27 Ohio Power would

otherwise be entitled to an opportunity to recover the costs of its capacity if it were in a regulated

generation market. Thus, the RSR will perniit equivalent revenues to be collected that have the

same effect as the transition revenues precluded under R.C. 4928.38.

Disallowing the RSR is also a key to ensuring that Ohio Power is "fully on its own in the

competitive market," as R.C. 4928.38 requires. Being fully on its own in the competitive market

means that a utility does not receive revenues to compensate it for those revenues it loses due to

generation competition. But that is just what the RSR provides for.

DP&L further argues that even if the RSR is a transition charge, it would still be Iawful.`s

DP&L points out that S.B. 221 was enacted after S.B. 3, and under R.C. 1.52)(A) (Appx. 509),

the later enacted statute controls.29 DP&L then believes that S.B. 221 controls and allows the

recovery of transition charges under R.C. 492$.143(B)(2)(d).30

But DP&L's reading of the rules of statutory construction in Ohio is flawed. This is

because DP&L disregards R.C. 1.52(B). (Appx. 509), Under R.C. 1.52(B), if statutes are

enacted at different times, they are to be harmonized, if possible to give effect to both. Only if

the amendments are irreconcilahle, does R.C. 1.52(A) comes into play. Once determined to be

irreconcilable, then the later enacted statute controls.

27 The capacity price over the next three planning years varies from $20.011IVIW-D in planning
year 2013; $33.71/MV1W-D in planning year 2013; $153/MW-D in planning year 2014. In re: the
Commission Review of the Capacity Charge.s of Ohio Power Con2pany and Colu7nhus Southerii
Power Company, Pub. Util. Comm. No. 10-2929-EL-UNC, Opinion and Order at 10 (July 2,
2012).

28 Merit Brief Amicus Curiae DP&L at 11.

2yLd.
30 jd.
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But here the statutes are reconcilable. They can simultaneously operate without running

afoul of one another. The transition costs statutes specifically preclude transition costs from

being collected after the market development period and niandate that the utility be fially on its

own in the competitive generation market. R.C. 4928.143($)(2) does not address transition

costs; nor does it include words that suggest a utility can receive financial assistance for

competitive losses. Moreover, to read R.C. 4928.143(B)(2)(d) to allow such costs would be

inconsistent with other S.B. 221 provisions, including R.C. 4928.02(H). (Appx. 488), Instead,

R.C. 4928.143 specifically identifies the provisions that can be included in an electric security

p1an:

The way to harmonize the two statutes is to conclude that R.C. 4928.143 (B)(2)(d), which

allows provisions related to "default service," does not mean a utility can collect transition

charges or financial assistance for competitive losses. There is nothing about "default service"

that can be interpreted as relating to transition charges or financial assistance for competitive

losses. Nor are there specific or general words that mention or refer to "transition charges" or

financial assistance for competitive losses in subsection (d) or any other part of R.C.

4928.143(B)(2). Thus, there is no manifest intent that the Ueneral Assembly meant to allow

such clzarges to be collected.

Th.e statutes can be harmonized and should be harmonized. When they are harmonized

R.C.4928.38 et al. precludes transition charges and make whole payments to Ohio Power. R.C.

4828.143(B)(2)(d) does not address transition charges or make whole payments when it uses the

term "default service." To conclude otherwise, would be to ignore the statutory construction

rules in Ohio, especially R.C. 1.52(B). The Court should reject DP&L's arguments that R.C.

4928,143(B)(2)(d) colit.rols over R.C. 4928.38.

12



PROPOSITION OF LAW NO. 3: The Public Utilities Commission of Ohio erred when it
construed R.C. 4928.143(B)(2)(d) to allow an electric distribution utility to collect a retail
stability charge.

R.C. 4928.143(B)(2) (Appx. 000499) permits an electric distribution utility to include

certain enumerated provisions in its electric service plan as part of its staildard service offer.

However, this Court has rirleci that electric security plans can only contain provisions that fit

within one of the categories Iistedfollowing R.C. 4928.143(B)(2). In re: Application of

Columbus Southern Power Company, 128 Ohio St.3d 512, 2011-C}hio-1788, 947 N.E.2d 655,

;^32. The question presented in this appeal is whether the PLJCO erred in constrtung R.C.

4928.143(B)(2)(d) to allow the utility's $508 million retail stability charge.

In order for the PUCO decision to stand, the Court must concludethat the PUC'C? was

correct when it determined the retail stability charge is a charge relating to "default service."

The Court must also determine that the PUCO appropriately concluded that the retail stability

rider stabilizes or provides certainty regarding retail electric service.

But as explained in OCC's First Merit Brief, the PUCO erred in both of these

conclusions. "Default service" is not synonymous with "standard service offer." The ti,ro terms

are distinct and cannot be used interchangeably as the PUCO suggests. "Default service" instead

refers to provider of last resort service ("POLR"), as defined under R.C. 4928.14. (Appx. 493).

And because Ohio Power did not produce measurable and verifiable evidence3f of its provider of

last resort costs, as the PUCO has ruled it must, the retail stability charge must fail.

31 See In re the Application of Colum.bus Southern Power Con2panv for Approval of an Electric•
Security Plan, an Amendrnentto its Corporate Separation Plan; and the Sale or Transfer of
Certain Generating Assets, Pub. Util. Comm. No. 48-917-EL-SS(), et al., Order oti Remand at
29 (Oct. 3, 2011) (holding that POLR costs should be readily measurable and verifiable).
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Additionally, the retail stability rider does not directly stabilize or provide certainty

regarding retail electric service. The PUCO's attempt, in essence, to add words to the statute to

provide a spot for the retail stability charge under R.C. 4928:143(,B)(2) is unlawfiil and

unreasonable.

1. The PUCO erred in rinding that the retail stability charge relates to "default
service" under R.C. 482$.143(B)(2)(d).

The PUCO, Ohio Power, and Dayton Power & Light try to address OCC's statutory

construction arguments in several ways. Although the PUCO and Ohio Power admit that default

service relates to provider of last resort service,j' they allege that "default service" means more

than provider of last resort. While the PUCO disputes that R.C. 4928.14 (Appx. 493) define.s

"default service,"33 it and Ohio Power nonetheless link R.C. 4928.14 to the standard service offer

through R.C. 4928.141 (Appx. 494).34 The PUCO also argues that the Utility does not have to

justify the RSR as POLR, without explaining why this is so.35

But these arguments fail. First, R.C. 4928.14 at the very least refers to default service

and the provider of tast resort obligations of the utility. It is only one of three provisions within

Chapter 4928 that uses some form of the term "default service." For this reason, it should be

reviewed and considered when trying to discern what "default service" means in R.C.

4928.143(B)(2)(d). Indeed this Cotiirt has noted that where the meaning of a phrase in a statute is

doubtful, but the meaning of the saine phrase is clear where it is used elsewhere in an act, the

phrase in the obscure clause will be held to mean the same thing as the phrase where the meaning

31 See PUC.O Second Merit Brief at 19; Ohio Power Merit Brief at 7.

11 PUCC) Second Merit Brief at 18-19.

34 PUCO Second Merit Brief at 19; Ohio Power Merit Brief at 8.

31 PLrCC) Second Merit Brief at 19.
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is clear. Kimble Clay &Limestone v. McAvoy>, 59 Ohio St.2d 94, 97, 391 N.E.2d 1030 (1979).

When "default service" is reviewed under R.C. 4928.14, it is clear that the statute is speaking of

provider of last resort service being an obligation of the electric distribution utility. This

meaning carries over into the more obscure use of the phrase "default service" in R.C.

4928.143(B)(2)(d). Moreover, R.C. 4928.141 (Appx. 494) -- the statLIte cited by the PUCO and

Ohio Power as proof that standard service offer means "default service" -- does not refer to

"default service" but uses the terni "default standard service offer."

In order for Appellants to prevail, the Court would have to cornclude that the General

Assembly used the terms "default standard service offer" and "default service" interchangeably

and that they mean the same thing. Additionally, the Court would have to conclude that "default

service" under R.C. 4928.14 (Appx. 493) is different from the term "default service" used in

R.C. 4928.143(B)(2(d). Finally, the Court would have to conclude that "default service" as used

under R.C. 4928.143(B)(2)(d) means "standard service offer," effectively replacing or

substituting for the General Assembly's phrase "default service."

But such construction is contrary to the rules of statutory construction in Qhiowhich

guide courts in understanding; statutory text. In particular, under R.C. 1.47 (Appx. 478) it is

presumed that the entire statute is to be effective. A basic rule of statutory construction is that

words in statutes should not be construed to be redundant, nor should any words be ignored.

East Ohio Gas Co. v. Pub. Util. Comni., 39 Ohio St.3d 295, 299, 530 N.E.2d 875 (1988). It must

be presumed that each word in statute was placed there for a purpose. State ex rel. Bohcxn v.

IFidustl-ial Coin., 147 Ohio St. 249, 251, 70 N.E.2d 888, 889 (1946). The duty of the Court is to

give effect to the words used, not to delete words used or insert words not used. Cleveland

Electric Illrim. Co. v. Cleveland, 37 Ohio St.3d 50, 524 N.E.2d 441, 13 of the syllabus (1988).
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There is "no authority to add to, enlarge, supply, expand, extend or improve the provision

of a statute to meet a situation not provided for." State ex rel. Foster, v. Evati, .144 Ohio St. 65,

56 N.E.2d 265,18 of the syllabus (1944). But the PUCO and Ohio Power would have this Court

do just that. They construe the statutes in a fashion that would effectively insert words into the

statute, rather than give effect to the words used by the Cleneral Assembly. The Court should

decline to adopt stzch an approach.

DP&L and Ohio Power additionally argue that the PUCO should be affirnied because the

RSR relates to other terms contained within R.C. 4928.143(B)(2)(d) -- "bypassabil'zty," and

"accounting deferrals."36 DP&L reasons that the RSR relates to bypassabil'zty because it is a

non-bypassable charge, and cites to the PUCC}'s more recent decision in its own ESP proceeding

for support.37 Ohio Power cites to the arguments contained in its brief as evidence that the RSR

is related to bypassability and accounting deferrals.38

These arguments should also be rejected. First, and foremost, Ohio Power bore the

burden of proving that the retail stability rider fits within R.C. 4928.143(I3)(2). It failed to do so.

Not until the briefs filed in this appeal did Ohio Power argue that the retail stability rider relates

to bypassability and accounting deferrals. Indeed the PUCO did not even attempt to make such

argurnents. The sole ground the PUCO asserted for approving the retail stability rider was that it

related to default service. Second, accepting theargu.ment that the retail stability rider relates to

bypassability since the rider is non-bypassable would render the words virtually meaningless.

All utility charges must be either "bypassa.ble" or non-bypassable." So all charges then would

36 Merit Brief Amicus Curiae DP&L at 8; Ohio Power Merit Brief at 7, footnote 1.

37 Merit Brief Amicus Curiae DP&L at 8.

38 Ohio Power Merit Brief at 7.
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relate to "bypassability." Almost every charge would qualify as it could arguably "affect"

customers who are shopping or not shopping, as is the case with a non-bypassable charge. A

bypassable charge would also affect shopping as it could create the incentive for customers to

shop.

But under Ohio rtlles of statL2tory construction, words used by the General Assembly are

intended to have meaning. This Court has held that if construction of a statute produces

unreasonable and absurd results it should be avoided. State ex rel. Boliia v. Ohio Environmental

Protectioii. Agency, 82 Ohio App,3d410, 413, 612 N.E,2d 498 (1992) (holding that a strong

presumption exists in favor of statutory constrtxctiozi which avoids absurd results). Accepting

DP&L's and Ohio Power's arguznents would produce unreasonable results beca^.^se anv charge

would fit within R.C. 4928,143(B)(2). Such an approach is inconsistent with this Court's

holding in.lia re: Columbus Soiitherra Power Co., et al., 128OhioSt.3d 512, 2011-Ohio-1788,

947 N.E.2d 665, 132, where the Court recognized definitive limits on the provisions included in

a utility's electric security plan.

2. The PUCO erred in finding that the retail stability charge has the effect of
stabilizing or providing certainty regarding electric service.

In response to OCC's argumetits that the RSR does not stabilize or provide certainty for

electric service, Ohio Power, DP&L, and the PLTCO come forward with various arguments.

The PUCO claims that the RSR "freezes any tlon-fuel generation rate increase," allows

customers to return to Ohio Power's SSO rates, after exploring shopping, and guarantees pricing

will be based ott energy and capacity auctions in less than tlixee years.'`' The PUCO also claims

39, PUCO Second Merit Brief at 20.
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that the statute fails to specify that the effect must be "direct."40 DP&L also points to the fact

that the RSR allows Ohio Power to keep its base generation rates frozen.41 Ohio Power echoes

these arguments and additionally alleges that the RSR enables the entire modified ESP and

provides stability for the utility and to customers tlu•ough.marketers' generation services which

fall under "retail electric service" as well.4'

These arguments should be rejected. First, the Court should understand that if it

determines the PUCO erred in ruling that the RSR relates to default service, it need not address

the secondary argument on whether the RSR stabilizes or provides certainty regarding electric

service. This is because the RSR must meet both conditions under the law. And as explained

above, and in OCC's First Merit Brief43 the RSR does not equal defattlt service or any other

provision of R.C. 4928.1 43(B)(2).

Second, the fact that customers are able to return to Ohio Power's SSO rates after

exploring shopping is not something that is attributable to the RSR. Ohio Power is obligated by

statute (R.C. 4928.14 and 4928.141) to provide a standard service offer that customers are able to

come back to after exploring shopping.

Third, guaranteeing pricing based on energy and capacity auctions in less than three

years, although presumably beneficial, will not stabilize or provide certainty for electric service.

Indeed it cazi be expected that future auctions will result in varying prices for electric service that

cannot be predicted with any degree of certainty.

40 PLFCO Second Merit Brief at 21.

4) Merit Brief Amicus Curiae DP&L at 9.

42 Ohio Power Merit Brief at 9-1 Q.

'' OCC First Merit Brief at 21-28.
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Fourth, base generation rates, will only be frozen for a short period of time (August 2012

through January 2014) as a restilt of the PUCO's recent pronouncements in Case No. 12-3254-

EL-UNC.4 4 There the PUCO ruled that the base generation rates would be adjusted to account

for the results of four auctions that are to take place from February 2014 through May 2015. So

the RSR only effectively freezes generation rates for half of the period of time (16 months) over

which it is collected (32 months).

Finally, base generation rates are only one component of SSO rates. SSO rates also

consist of energy costs, including auction related costs and other costs associated with the fuel

adjustment clause.4' Even if the base generation rates were to be frozen during the entire term of

the ESP (whiehthey are not.), that does not mean that the SSO rate as a whole will not vary

during that same period. Thus, the claim that the RSR promotes certainty and stability for one

elerzient of a customer's retail electric generation service rate falls short of the statutory mandate

that the provision ensure rate stability and certainty for retail electric service.

Il~Ia CONCLUSION.

R.C. 4903.13 provides for the Court to reverse, vacate, or modify a PUCO order, if the

"court is of the opinion that such order was unlawful or unreasonable." The PUCO's Order and

its Entries implementing and upholding the PUCO's Order in Case No. 11-346-EL-SSO are

unlawful and unreasonable. The Court should reverse, vacate and modify the PUCO's rulings

consistent with the propositions of law in this brief. That result will give 1.2 million Ohio Power

44 In re: Application of Ohio Power Company to F_'stczblish a Competitive Bidding Process for
Procurement of E'nergy to Support its Starzclai'd Ser vice Offer, Pub. Uti1, Comm. No. 12-3254-
EL-UNC, Opinion and Order at 12-14 (Nov. 13, 2013).

4s Icl. at 9.
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customers the protection of the law, as intended by the Ohio General Assembly, with. the benefit

of lower electric bills.
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1.52 Irreconcilable statutes or amendments - harmonization.

(A) If statutes enacted at the same or different sessions of the legislature are irreconcilable, the
statute latest in date ofenactment prevails.

(B) If amendments to the same statute are enacted at the same or different sessions of the
legislature, one amendment without reference to another, the amendments are to be harmonized,
if possible, so that effect may be given to each. If the amendments are substantively
irreconcilable, the latest in date of enactment prevails. The fact that a later anlendment restates
language deleted by an earlier amendment, or fails to include language inserted by an earlier
amendment, does not of itself make the aniendment:s irreconcilable. Amendments are
irreconcilable only when changes made by each cannot reasonably be put into simultaneous
opeTation.

Effective Date: 01-03-1972
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Users-Ohio
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Charles J. Faruki (0010417)
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Jeffrey S. Sharkey (0067892)
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(937) 227-3717 - Facsimile
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