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IN THE SI?PREME COURT OF OHIO

In re:

Complaint against

Derek Wayne Marsteller

Respondent

Disciplinary Counsel

Relator

CERTIFIC'ATION

Gov. Bar R. V, Section 6a(A)

Pursuant to Rule V, Section 6a, of the Supreme Court Rules for the Crovermnent of the

Bar of Ohio, I hereby certify that the respondezit in the above-captioned matter has failed to

file an answer to the formal complaint certified to the Board of Commissioners on Grievances

and Discipline on October 14, 2013.

Attached to this certification is an affidavit setting forth the attempts to serve the

complaint on the respondent and copies of documents referenced in the affidavit.

RICHA^. DOVE
Secretary, Board of Commissioners
on Grievances and Discipline of
the Sttpretne Court of Ohio



STATE OF OHIO )
} ss:

COUNTY OF FRANKLIN )

AFFIDAVIT

I, Richard A. Dove, having been duly sworn according to the laws of Ohio, hereby depose and
say:

I am the Secretary to the Board of Commissioners on Grievances and Discipline
of the Supreme Court of Ohio ("Board"). Pursuant to Rule V of the Supreme
Court Rules for the Goveriunent of the Bar of Ohio, I am responsible for serving
certified disciplinary complaints on the parties and maintaining the records of
cases certified to the Board.

2. On October 14, 2013, a formal complaint was certified to the Board in the matter
of Disciplinary Counsel v. Derek I7''ccyne Marsteller, Board Case No. 2013-053.

On October 14, 2013, a notice and copy of the certified complaint were sent via
certified mail to the respondent at 300 Holswade Drive, Huntington, WV 257(}1.
The address to which the certified mail was sent is the respondent's employer
address as reflected in the attorney registration records maintained by the
Supreme Court of Ohio, Office of Attorney Services.

4. On November 18, 2013, the certified mail referenced in ^3 was returned to the
Board from. the United States Postal Service and rnarked "unclaimed."

5. On November 18, 2013, a notice and co^y of the certi.tied complaint were sent via
certified mail to the respondent at 622 7^ Street, Huntington, WV 25701.
The address to which the certified mail was sent is the respondent's residence
address as reflected in the attorney registration records maintained by the
Supreme Court of Ohio, Office of Attorney Services.

6. On November 25, 2013, the certified mail referenced in ^15 was returned to the
Board form the United States Postal Service and marked "not deliverable as
addressed-unable to forward."

On November 25, 2013, a notice and copy of the certified comptaint were sent to
Mark 1-1. Reed, Clerk of the Supreme Coixrt of Ohio requesting that the Clerk
accept service on behalf of the respondent pursuant to Gov. Bar R. V, Section
11(B).

On December 2, 2013, the I3oard received certification from Mark H. Reed
acknowledging receipt of the documents referenced in t(7.

9. On December 2, 2013, a notice of intent to certify the respondent's default was
sent to the respondent at the addresses in T¶3, 5.

10. On December 9, 2013, the notice referenced in1(9 was reb.zrned to the Board from
the United States Postal Services and marked "return to sender."



11. On December 10, 2013, the itotice referenced inT,19 was sent to Mark H. Reed,
Clerk of the Supreme Court of Ohio requesting that the Clerk accept service on
behalf of the respondent pursuant to Gov. Bar R. V, Section 11(B).

12

13

On December 11, 2013, the Board received a certification from Mark H. Reed
ackriowledging receipt of the documents referenced in ^ 11.

Attached to this affidavit are true and accttrate copies of the following documents
contained in the case file that is maintained in the Board offices:

a. The formal complaint certified to the Board on October 14, 2013 and sent
to the respondent as his residence and employer address via certified mail;

b. The envelope sent to the respondeiit by certified mail at the address
reflected in T13 of this affidavit and returned as undeliverable to the Board
by the United States Postal Service on November 18, 2013;

c. The envelope sent to the respondent by certified mail at the address
reflected in ^15 of this affidavit and returned as undeliverable to the Board
by the United States Postal Service on November 25, 2013;

d.

e.

f.

The correspondence sent to Mark H. Reed on November 25, 2013;

The certification received from Mark H. Reed on Decem.ber 2, 2013;

The notice of intent to certify the respondent's default sent to the
respozident's residence and employer address on December 2, 2013;

g. The envelopes sent to the respondent at the addresses reflected in ¶^(3, 5 of
this affidavit and returned as undeliverable to the Board by the
IJnited States Postal Service on December 9, 2013;

h. The correspondence sent to Mark I1. Reed on Deceniber 10, 2013; and

The certification received from Mark H. Reed on December 11, 2013.

FUK'THER AFFIANT SAYETH NAUGHT.

^i-----
Richard A. e (0020256)
Secretary, Board of Commissioners
on Grievances and Discipline

Sworn to before me and subscribed in my

MICHELE PENNlNCTC3N
Notary Public. State of

My Gommisslon Expires ^^ n
2

this 12t1' day of December, 2013.

Notary Public



RECEIVED
i3EFO12E THE BOARD OF C OMMISSIONERS SEP 11 2013

ON GRIEVANCES AND DISCIPLINE OF
THE SI7i'REMI; COU-RT OF C?I1IO 6OARn nF GGMN!{SSIOhlERS

In re:

Complaittt against

ON GRIEVANCES & DlSCIPL.IPJE

Derek Wayne Mar.steller, Esq.
300 Holmvacie Dr.
Iiuntittgtc,n, W'V25701 No.

AttoraZ ey Registration No. (0069340)

COMPLAINT AND CERTIFICATE
Respondent,

(Rule '4' of the.5upr-entc: Cout-t Rules for
the Governtita.nt of the Bar of Ohio.)

Disciplinary Counsel
250 Civic CenterDrive, Suite 325 F 1 wF, D
Columbus, Ohio 43215-7411

Relator.
BOARD OF CC?t,iM,._SIO?NCFRC^

ON CRiEVANCE.. ? DiC,(;1PL!!N'E

Now comes the relator and alleges that Derek Wayne Marsteller, an A?torney at

duIy admitted to the practice of law in the state of 01-iio, is guilty of t.1ie following misconduct:

1. Respondent, Derek Wayne Marsteller, was admitted to the praciice of law in t%e state of

Ohio on October 13, 1998.Respondent is subject to the Code of I'rofessional

Kesponsibility. Rules oI'ProfessionaP Conduct. and the fZules for the Clovernment of the

Bar of 01-iio.

'. Resj)^indent is also adn^itted to the practice of law in Yentuci.y and West Virginia.

3. On November 8, 20 12. reshondent's license in fk'est Virginia was subject to an

administrative sLzspension <lue to ainental ciisability that pre-vented hin-i frotii enga^in^ in

the praLticL of law. 0ffice o.f'Disciplinary ('0unselv. Derek It": ATUrsieller, West

Virginia Supreine Cotrrt of Appeals, Case No. 12-1319.



4. On Decenlber 8, 2010, Bradford White Cc}rporation retained respondent to defend tllein

in a clainl that liad been filed by Allstate Insmarce against Locl7invar Corporation in a

prctducts liability acrion. Bradford W1aite nianufactured the pari that Nvas the subject of

the litigation, and agreed to represeiit the action on behalf of Lochinvar. Allstate

Insrrronce C'0. V. .LoehdnvrrxC'oap., Geau.ga County Court of Common Pleas;Case. No. 10

M 1237.

5. On March 3, 2011, respondent filed an answer to the complaiait on behalf of

Loehinvar'Bradford NAjhite.

6. A pretrialcoil.ference was scheduled for October 28, 2011, aiid a trial date was scheduled

for December 14, 2011.

7. On October 24, 2011, respondent filed a niotion to continue the trial date and to extend

thedeadliue to file motions. The court denied these niotions on October 27, 2011.

8. On October 27, 2011, respondent telephoried the court azlci.falsely represented that the

case had been resolved and a settleincnt had been reached,

t^. T'er the cour-t's orders, a representative for Loe;hinvar/Bradl'ord White wastoeither be

present at the pretrial coi7ference, or availtible byxelephor:te.

10, I? c;spnndent r.iever iziforn-ic.d LochinvariBradford White that a representati-ve was to he

present, or ivailable by telephone, at the pretrial confere.nce.

11, 011 October 28, 2011, respondent, via telephone, participated in the pretrial conference.

12. During the pretrial conierence, respondent was asked by t11e judge to contact his clie.nt to

disctlss a;settlernent. Respondent represented to the coiirt that lie had coi-1tacted his client

aiidiliey were not in agreement with a settlement. Respondent did not contact his client.

-2-
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13: At tlic eiid of the pretrial conference, Allstate made a,a3otion for default judLyment based

on nonconipliance tivitli the pretrial orders. In the pretrial order, the court put the parties

on notice that a failure to comply vaith the pretrial orders may result in d.isrnissal of

clainis, default judgrnent, or other appropriate sanctions upon fnotion, pursuant to Civ. R.

=11 (13)(1).

14. Resp-ondeiit didnot respond to the motionfor default judgnient.

15. On Noveniher 1, 2011, the Ohio Supreme rourt- placed respondent under an

administrative suspension for failing to register. 11102/2011 Aclrrrinistrative Actions,

2011-Ohio-5627.

16. On November 29, 2011, a default judgment was entered against Lochinvar/Bradford

White for damages inthe amount of ,$250501.45.

17. On Deceir,her 12. 2011. respondentfiled a 1notion to reconsider the deflult judgment.

15:^^^ On Deee.mber 16, 20 11, respondent:was reiiistated to the practice ofiawin Ohio.

19. Respondent did not cornmimicate tl'le status of the case to Lochirivar/Bradford 'W'hite u3^tti1

after the default judgn7ent v; as entered.

20. C}n N/Iarch 27. 2012, and April _S, 20I2, I3radford White senirespondeart letters

requesting the Lochinvar tile. To date, respondent has failed to provide copies of the

Lochinvar file to Bradford White.

21. On Au^,,ust 2 7, 2012, Jeffrey Slnith, on behalf of I3radford White, filed a grievance xvith

relator.

22. Oji Octoi^er 1 2012, relator sent respondent a Letter of Inquiry via certifed niail. 'I'lle

letter was ►nailed to respondent's home address at 300 ldolswade Drive, Huntington.

West Virginia, as provided to the Office of .Attorrtey Services.

-3-
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Relator's October 1, 2012 Letter of Inqui^i y was returi^ed "°t^nclaimed."

24. On October 24, 2012, relator s;.nt responderit a I,etter of Inquiry, viacei-tified mail. The

letter was mailed to respondent'"s office address at 622 7`i' Street, Huritington, West

Virginia, as provi_ded to tl-ie Office of Attorney Services.

Relator's October 24, ?0 12 Letter of Iriq uiry v^,as rehzrried "unclaiined:

26. E)ri Noveznber 6, 2012, relator sent respondent a Letter ofInquiry, via Federal Express

and regu{ar U.S: mail. Both letters were mailed to respondent's office address at 622 7ch

Street, HLiritington, )A`est Virginia,

27. Both of the aforernentioned letters dated November 6, 2012, were returned, marked

"unable to deliver shipment, return to shipper;" and "not deliverable as addressed, unable

to forward."

28. OnDecember 10, 20 12. relator sent respondent a Letter of Itiquiry via email to^^^^

dmarstell;:r tz4nrstclle.rlawoft7c.es.colr.

21. On .Tarauary 4, 20 13, relator's izivesti-atorservedrespondent with aLetter of Inquiry by

taping it to the front t.luor of 300 EIolsvA,ade Drive, Huntijigton. ^N%est Virginia.

30. OnNtarcla 26., 20I 'J, relator's investigator personally served respondent with a copy of

the Letter oflnquiry r_lt 'his lionle address of30U Holswade Drive, Hul,tingtoii, West

Virginia. Relator did not receivc a response.

31. On i3Iay 2, 2013, relator scnt resporident two additional Second Letters of Inquiry. C?nc

letter was scnt to reshondent's office address. via cerTifi:.d and regular U.S. 3_nail:, one

letter xvas sent to respondent's lionie dddress.

-4-



32. Three of the aforementioned letters dated Nfay 2, 2013, v;-ere returned, marked "not

deliverable as addressed, unable to fortivard;" and "unclairned, unable to forward." The

letter sent to respondej_it's home address via regular U.S. mail ^vas not returned to relator,

33. On May 15, 2013, rel.ator's investiciator perso1.a11y served respondent at his honie address

of 300 Holsv+rade Drive. Huntington. NVest Uir,inia, ^vith a subpoena foz'a deposition on

June 12, 2013.

34. Respondent appeared in relator's office on Tuiie 12, 20 13, with counsel. Despite being

personally served ori March 26, 2013, respc,ndez:it told relator he had notseen the

grievance. Relator provided respondent's counsel with a copy of the Letter of Inquiry.

35. Counsel asked for time to reply to the Letter of Inquiry. As of today. respondent has not

provided a response to his counsel or relator.

36. Reshondent'sconductviolates the Ohio Rules of Professiorr al Conduct and theS-upreme

Cour-t Rules for tl,e Governm.entof the Bar of Qhio: Rule 1..4(a)(3} [a lawyer s[ia1I keep

tl-ieclic:ntreasonably inforrned about the status of the matter]; Rule 1.4(b) [a lawyer sl)all

expIairi a matter to the extent reasonably necessary to permit the client to make informed

iiecisions]; Riile 1.1E(d) [a lawyer shall promptly deliver to a clieiit all client hapers and

property upon terniination nfrepresenta'tion]; Rule 3.3(a)(1) [a lawyer shall not make a

#alse statement of fact to a tribunal]; Rule 8.4(c) [a lativyer shall not exigage in conduut

involving dishonestNI, fraud, deceit, or rnisrepresentation]: Rufe 8.4(d) [a iawyer shall not

engage i.n conduct that is prejudicial to the adrninistration oljustice]; Rule 8.4(h) [a

law-ver shall not enoage in conduct that adversely retleits on the lmvyer's titness to

practice 16.i\v]; Rule 8.1(b) [prohiUitin,- a lawyer fiolii knowingly failing torespor^d to a

dem.and for inforination froni a disciplinary authority]; Gov. Bar R. V(4)(G) [requiring a

-5-
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Pa^vyer to cooperate w ith a discipliiiary investigatioiij and Gov. Bar RN,'I(5}(C) [a lawyer

sliall not practice law while under an administrative .si-ispensiozl for failing to register].

CONCL [1SIO?al

AV1lerefor;,, pursuant to Gov. Bar R. V. the Code of l'rofessioraal Respor-isibi(ity and Rules

of Profi^essional Condrict, relator aIlegesthat respondellt is chargeable urith n-tis..°otlduct, therefore,

relator requests that resl7oudex71 be disciplined pursuant to Rule V of the Rules of the

Ucivernment of illc Bar of Ohio.

Jonathan E. Cou ilt- 10026424)
Disciplinary C'oiiri: ^I
Relator

t, °^ 7 - ° t ' ` a, ^,t.•

Catherinc N4. Russo (0077791)^

Assistant Disciplinary Counsel
250 Civic Center Drive. Suite 325
Columbus, Ohio 4321^-741 l
614.461.()256

614.461.7205 (Facsimile')

C.otinscl for Relator

-6-



CERTIFIC'ATE

The undersigned, Jonathan F. Coughlan, Disciplinarlv Counsel, oi'the Office of

Disciplinary Counsel of the Suprenie C'ourt of Ohio hereby certifies that Catherine M. ftttsso is

dtilN'authorized to repre.sent relator in_ the premises and has accepted the responsibility of

prosecuting the complaint to its conclusion. After investigation, i•elatorbelievesreasotiable

cause exists to warrant a hearing on such complaint.

Dated: Septe7nber 2013

Joxiathan E. Coughl , Di 6plinaryCounsel

Gov.Bar R. V, § 4(1) RequzremeaaYs fr3f• T'dliiag ei C"otrrptaint<

(1) Definition. "Complaint" means a fibrrnal tivi-itten allegation of misconductor mental
illness of a person designated as the respondent.

^ti7? Cornplaint Filed by Certified GrievanceCommittee. Sia copie.s of all ;,orrrplaints shallbe
filed with the Secretary of the Board. Corriplaints filed bv a Certilied Grievanee Conlu2ittee shall
be filed iri the name of the committee as relator. I-he co7nplaint shall not beaccUpted .fior #ititig
unless signed by one or rnore attornevs admitted to the practice of laiv in Ohio, who shall be
counsel for the relator. The complaintshall be a.ccompanied by a written certification, signed by
the president, secretary, or cl-3air of the Certified C,r_ievance Coininittee, that the counsel are
authorized to represent the relator in the actioli and have accepted the responsibility of
prosecuting the co3iiplaint to conclusion. The certification shall constitute the authorization of
the counsel to represent the relator in the action as fully and cojnpletely as if designated and
appointed b); order of the Stipreni.e Coui-t with all the privileges and immunities of an otficer of
the Supreme Court. 'The complaint also niay be <<igned by the grievant.
li) C'onlplaint Filed by Disciplinary Counsel. Six copies of all complaints shall be filed with

the Secretary of the Board. Complaints filed by the Disciplinary Counsel shall be filed in the
name of the Discipliliary C.otarlsel as relator.
('?) Service. L1pon the iiling of a c:onlplaint with the Secretary of the Board, the relator shall
forward a copy of the c.on-jpl3int to the Disciplinary Co«nsel. the Certified Grievance Conin-iittee
of the Ohio State Bar Association, the local bar association, and any Certified Grievance
Conimittee se.x:virig the county or cotaitiesin which the respondent resides and rrzaintahis ati
oiiice and for the county fromwhich the complaint arose:

-7-
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BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE

65 SOUTH FRONT STREET, 5T11 FLOOR, COLUMBUS, OH 43215-3431

RICHARD A. DOVE Telephone: 614.387.9370

Fax: 614.387.9379 MICHELLE A. HALL

SECRETARY www.supremecourt.ohio.gov SENIOR COUNSEL

November 25, 2013

Mark H. Reed
Clerk of the Court
Supreme Court of Ohio
65 South Front Street, 8th Floor
Columbus, Ohio 43215

RE: Disciplinazy Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Reed:

Enclosed please find a Complaint and Certificate, an Entry and Notice to Respondent of
Filing of Complaint, which the Board has been unable to serve on the above named Respondent.
On October 14, 2013, we attempted certified mail service at 300 Holswade Drive, Huntington,
WV 25701, which is the residence address listed on attorney registration. On November 18,
2013, we received returned mail marked "unclaimed." On November 18, 2013, we attempted
certified mail service at 622 7th Street, Huntington, WV 25701, which is the office address listed
on attorney registration. On November 25, 2013, we received return mail marked "Not
Deliverable as Addressed-Unable to Forward."

Please accept service on behalf of the above Respondent and issue a Certificate to that
effect for our file.

Thank you for your help in this matter.

Sin

Richard A. Dove

Enclosure
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FILED
CERTIFICATION DEC ^^ 2013

BOAf=sD OF CC3MMlSS1ONEPS
:?N GfAI;wVAF'v'%CES & DISCIPLiNE

I, Mark H. Reed, certify that I was served on the twenty seventh day of November

2013, with a copy of the Notice to Respondent of Filing of Complaint, a copy of the

Complaint and Certificate, and a copy of an Entry, issued in the case of In re: Derek

Wa nY e Marsteller, Resnondent v. Disciplinary Counsel Relafor_(Case No. 13-053).

I received true and attested copies of the documents set forth above, addressed to

the Respondent at his last known address, from the Secretary of the Board of

Commissioners on Grievances and Discipline in conformity with Rule V, Section 11(B)

of the Rules for the Government of the Bar.

Mark H. Reed
Clerk of the Court
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BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE

65 $oUTH FRONT STREET, $T11 FLOOR, COLUMBUS, OH 43215-3431

RICHARD A. DOvE Telephone: 614.387.9370

Fax: 614.387.9379

www.supremecourt.ohio.gov

MICHELLE A. HALL

SECRETARY

December 2, 2013

Derek Wayne Marsteller
622 7th Street
Huntington, WV 25701

SENIOR COUNSEL

Derek Wayne Marsteller
300 Holswade Drive
Huntington, WV 25701

Re: Disciplinary Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Marsteller:

On October 14, 2013, the Board of Commissioners on Grievances and Discipline
certified a formal complaint naming you as the respondent in the above-captioned disciplinary
matter. A copy of the enclosed complaint was sent to you via certified mail to 622 7^' Street
Huntington, WV 25701 and to 300 Holswade Drive, Huntington, WV 25701 and service was
returned as undeliverable. Pursuant to Gov. Bar R. V, Section 11, the complaint was served on
the Clerk of the Supreme Court, and the Clerk accepted service on December 2, 2013. As of the
date of this letter, the Board has not received your answer to the formal complaint or a motion to
extend the time for filing an answer.

Pursuant to Gov. Bar R. V, Section 6a, you are hereby notified that the Board will certify
your default to the Supreme Court thirty days from the date of this letter. To avoid certification
of default, you must file an answer to the formal complaint with the Board prior to the expiration
of the thirty-day period. No extension of time to file an answer is authorized by the rule.

Please note that the certification of default may result in your immediate suspension frorn
the practice law by the Supreme Court of Ohio.

If you have questions regarding this matter, please contact the Board of Commissioners
on Grievances and Discipline at (614) 387-9370.

n e ly,

Richard A.

Enclosure
cc: Scott Drexel, Disciplinary Counsel-designate

Catherine M. Russo, Assistant Disciplinary Counsel
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BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE

65 SOUTH FRONT STREET, 5TH FLOOIt, COLUMBUS, OH 43215-3431

RICHARD A. DOVE Telephone: 614.387.9370
Fax: 614.387.9379 MICHELLE A. HALL

SF.CRETARY www.supremecaurt.ohio.gov SENIOR COUNSEL

December 10, 2013

Mark H. Reed
Clerk of Court
Ohio Supreme Court
65 South Front Street, 8`h Floor
Columbus, Ohio 43215-3431

Re: Disciplinary Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Reed:

Enclosed please find our letter notifying Respondent, Derek Wayne Marsteller, of the
Board's intent to certify his default to the Supreme Court. We have attempted service on
Respon:dent at 622 7th Street, Huntington, WV 25701 and 300 Holswade Drive, Huntington, WV
25701, the addresses indicated in the attorney registration system. The enclosed letter was
returned to us marked undeliverable.

Please accept service on behalf of the above Respondent and issue a Certificate to that
effect for our file.

Thank you for your help in this matter.

Sin y,

Richard A. ove

RA.D/m1p
Enclosure
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FILED
CERTIFICATION DEC 112013

- BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE

I, Mark H. Reed, certify that I was served on the tenth day of December 2013,

with a copy of the Notice to Respondent of Intent to File Def-auIt, issued in the case of In

re: Derek V4'ayne Marstetller. Respondent v I7isci 1̂ inary Counsel, Relator (Case No. 13-

053).

I received true and attested copies of the documents set forth above, addressed to

the Respondent at his last known address, from the Secretary of the Board of

Commissioners on Grievances and Discipline in conformity with Rule V, Section 11(B)

of the Rules for the Governnnent of the Bar.

'm "t 4` "J
Mark H. Reed ^
Clerk of the Court
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