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IN THE SUPREME COURT OF OHIO

In re: :

Derek Wayne Marsteller
Attorney Reg. No. 0069340

ENTRY OF DEFAULT

Richard A. Dove (0020256)

Board of Commissioners on Grievances and Discipline
65 South Front Street

Fifth Floor

Columbus, Ohio 43215

(614) 387-9370

richard.dove@sec.ohio.gov

Derek Wayne Marsteller (0069340)
622 7th St.

Huntington, WV 25701

304-522-1700
dmarsteller@marstellerlawoffices.com
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IN THE SUPREME COURT OF OHIO

In re:
Complaint against

Derek Wayne Mafsteller

Respondent : - CERTIFICATION
Disciplinary Counsel : Gov. Bar R. V, Section 6a(A)
Relator

Pursuant to Rule V , Section 6a, of the Supreme Court Rules for the Government of the
Bar of Ohio, I hereby certify that the respondent in the above-captioned matter has failed to
file an answer to the formal complaint certified to the Board of Commissioners on Grievances
and Discipline on October 14, 2013.

Attached to this certification is an affidavit setting forth the attempts to serve the

complaint on the respondent and copies of documents referenced in the affidavit.

/st

RICHARD A. DOVE

Secretary, Board of Commissioners
on Grievances and Discipline of
the Supreme Court of Ohio




STATE OF OHIO

COUNTY OF FRANKLIN

)
) §S:
)

AFFIDAVIT

L, Richard A. Dove, having been duly sworn according to the laws of Ohio, hereby depose and

say:

10.

'am the Secretary to the Board of Commissioners on Grievances and Discipline
of the Supreme Court of Ohio (“Board”). Pursuant to Rule V of the Supreme
Court Rules for the Government of the Bar of Ohio, I am responsible for serving
certified disciplinary complaints on the parties and maintaining the records of
cases certified to the Board.

On October 14, 2013, a formal complaint was certified to the Board in the matter
of Disciplinary Counsel v. Derek Wayne Marsteller, Board Case No. 2013-053.

On October 14, 2013, a notice and copy of the certified complaint were sent via
certified mail to the respondent at 300 Holswade Drive, Huntington, WV 25701.
The address to which the certified mail was sent is the respondent’s employer
address as reflected in the attorney registration records maintained by the
Supreme Court of Ohio, Office of Attorney Services.

On November 18, 2013, the certified mail referenced in §3 was returned to the
Board from the United States Postal Service and marked “unclaimed.”

On November 18, 2013, a notice and cogy of the certified complaint were sent via
certified mail to the respondent at 622 7% Street, Huntington, WV 25701.

The address to which the certified mail was sent is the respondent’s residence
address as reflected in the attorney registration records maintained by the
Supreme Court of Ohio, Office of Attorney Services.

On November 25, 2013, the certified mail referenced in 95 was returned to the
Board form the United States Postal Service and marked “not deliverable as
addressed-unable to forward.”

On November 25, 2013, a notice and copy of the certified complaint were sent to
Mark H. Reed, Clerk of the Suprenie Court of Ohio requesting that the Clerk
accept service on behalf of the respondent pursuant to Gov. Bar R. V, Section
11(B).

On December 2, 2013, the Board received certification from Mark H. Reed
acknowledging receipt of the documents referenced in 7.

On December 2, 2013, a notice of intent to certify the respondent’s default was
sent to the respondent at the addresses in 93, 5.

On December 9, 2013, the notice referenced in %9 was returned to the Board from
the United States Postal Services and marked “return to sender.”



11 On December 10, 2013, the notice referenced in 49 was sent to Mark H. Reed,
Clerk of the Supreme Court of Ohio requesting that the Clerk accept service on
behalf of the respondent pursuant to Gov. Bar R. V, Section 11(B).

12. On December 11, 2013, the Board received a certification from Mark H. Reed
acknowledging receipt of the documents referenced in §11.

13. Attached to this affidavit are true and accurate copies of the following documents
contained in the case file that is maintained in the Board offices:

h.

i.

The formal complaint certified to the Board on October 14, 2013 and sent
to the respondent as his residence and employer address via certified mail;

The envelope sent to the respondent by certified mail at the address
reflected in 43 of this affidavit and returned as undeliverable to the Board
by the United States Postal Service on November 18, 2013

The envelope sent to the respondent by certified mail at the address
reflected in 45 of this affidavit and returned as undeliverable to the Board
by the United States Postal Service on November 25, 2013;

The correspondence sent to Mark H. Reed on November 25,2013;

The certification received from Mark H. Reed on December 2, 2013;

The notice of intent to certify the respondent’s default sent to the
respondent’s residence and employer address on December 2, 2013;

The envelopes sent to the respondent at the addresses reflected in 93, 5 of
this affidavit and returned as undeliverable to the Board by the
United States Postal Service on December 9, 2013;

The correspondence sent to Mark H. Reed on December 10, 2013; and

The certification received from Mark H. Reed on December 11, 2013,

FURTHER AFFIANT SAYETH NAUGHT. P

7N

Richard A. Deve (0020256)
Seeretary, Board of Commissioners
on Grievances and Discipline

Sworn to before me and subscribed in my presence this 12" day of December, 2013.

i A g}IHCHEPLElPEgNING;TON
g i Notary Pubc, State of Ohj ic
Yo My Coramisslon Expires 1 Notary Publie ﬂ




RECEIVED

BEFORE THE BOARD OF COMMISSIONERS SEP 11 2013
ON GRIEVANCES AND DISCIPLINEOF 7% |

| THE SUPREME COURT OF OHIO - BOARD OF COMMISSIONERS

Inre: S o g  ONGRIEVANCES & DISCIPLINE -

Complaint against
Derek Wayne Marsteller, Esq.

300 Holswade Dr. | : - ’23 = { g 3

Huntington, WV 25701 No.

Attorney Registration No. (0069340) : O
COMPLAINT AND CERTIFICATE

Respbndent, : e ’
: (Rule V of the Supreme Court Rules for
L the Government of the Bar of Ohio.)
Disciplinary Counsel ' o
250 Civic Center Drive, Suite 325 FILED
Columbus, Ohio 43215-7411 ‘ e
e . oCt 14 2013
Relator. | | BOARD OF COMMISSIONERS

ON GRIEVANCES & DISCIPLINE

Now comes the relator and alleges that Derek Wayne M arsteller an Attorney‘at Law,

duly admitted to thc practice of law in the state of Ohlo is gu1lty of the followmg rrusconduct

1. Respondent, Dezek Wayne Marsteller, was admitted to the practice of law in the %tate of
Ohio on October 13, 1998, Respondent is subject to the Code of Professxonal | |

‘Resp’onsibﬂity, Ruﬁes of Professional Cdnduct, and the Rules for the Government of the

Bar of Ohio,
2. Respon'deﬁt is also admitted to the practic’e of law in Kentucky and West Virginia.
3. On Noverﬁber 8, 2012, respondent’s license in West Virginié was subject to an

administrative suspension due to a mental disébility that prevented him from 'engéging in
the practice of law.  Office of Disciplinary Counsel v. Derek W. Marsteller, West

Virginia Supreme Court of Appeals, Case No. 12-1319.



10.

11.

12.

On December 8,2010, Bradford White Corporatxon retained respondent to defend them

in a claim that had been ﬁled by Allstate Insurance agamst Lochmvar Corporanon ina
products llabrhty actlon Bradford % lute manufactured the part that was the subject of
, the lltlgatlon and agreed to represent the actlon on behalf of Lochlnvar Allstate

insurance Lo. v. Lochinvar Corp., Geauga County Court of Common Pleas, Case No. 10

M 1237.

On March 3, 2011, respondent filed an anéwer to the complaint on behalf of
Lochinv’ar/Bradford White. |

A pretrial conference was scheduled for OctOber 28,2011, and a trial date was scheduled
for December 14, 2011. | |

On October 24, 2011, respondent filed a motion to continue the trial date and to extend

the deadline to file moﬁons. The court 'denied these motions on October 27,2011, E

On October 27, 2011, respondent telephoned the court and falsely represented that the

case had been resolved and a Settlementlra'd been reached.

Per the conrt’sorders, a rebresentative for Lochinvar/Bradford White was to either be
present at the pretrial conference, or available by teleph’ovne.‘

Respondent never mformed Loohmvar/Bxadford White that a representatlve was to be

present or avallable by telephone at the pretrlal oonference

On October 28, 2‘01 1, respondent? via telephone,' parncrp‘ated'm the pretrial conference.
During the pretrial cOnference, respondent was asked by the judge to contact his client to

discuss a settlement. Respondent represented to the court that he had contacted his clientrb

and they were not in agreement with a settlement. Respondent did not contact his client.



13.

4.
15,
16.
17.
18.

19.

20.

21,

22,

At the end of the pretrial conference Allstate made a motion for default Judgment based

on noncomphance with the pretrral orders In the pretnal order; the court put the partles

on notice that a failure to cornply with the pretrtal orders may re‘sult'ln‘ dtsmrssal of :

clalms default Judgment or other approprrate sanctxons upon motion, pursuant to Civ. R

41(B)(1)

- Respondent did not respond to the motion,for default judgment.

On November 1, 2011, the Oth Supreme Court placed respondent under an
admxnlstratrvc Suspension for failing to regrster 1170272011 Admmzstratzve Actions,
2011-Ohio-5627.

On Nor/ember 29,2011, a default judgment nvas entered against Lochinvar/Bradford
White for damages in the amount of $25,501.45; |

On December 12, 2011, respondent ﬁled a‘motion to reconsider the defaultjudgment.
On December ‘1 6, 2011, respondent was reinstated to the practice of law in Ohio.

Respondent did not communicate the status of the case to Lochinvar/Bradford White until

after the default »judgr‘nent was entered.

On March 27,2012, and April 18 2012, Bradford White sent respondent letters
requestlng the Lochmvar file. To date respondent has failed to pr0v1de copies of the '
L ochmvar ﬁle to Bradford Whtte

On August 27 2012 Jeffrey Smrth on behalf of Bradford White, ﬁled a grievance with

relator

On October 1, 2012, relator sent respondent a Letter of Inquiry via certified rnail. ‘The

letter was mailed to respondent’s home address at 300 Holswade Drive, Huntington, -

West Virginia, as provided to the Office of Attorney Services.



23,

24,

26.

27.

28.

29,

31.

Relat,or’,s October 1, 2012 Letter of Inquiry was returned “unclaimed. »
On October 24,2012, relator sent respondent a Letter of Inquxry via certified maﬂ The

letter was maﬂed to re%pondent 8 ofﬁce address at 622 7th Street Huntmgton West

FVLrglnla, as provrded to the Ofﬁce of Attorney Servwes.

Relator’s October 24, 2012 Letter of Inquiry was returned “unclaimed.”
On November 6, 201 2, relator sent respondent a Letter of Inquiry, via Federal Express

and regular U.S. mail. Both letters were mailed to respondent’s office address at 622 7%

 Street, Huntington, West Virgi.n’ia.

Both of the aforernentxoned letters dated November 6, 2012, were returned marked
unable to deliver shxpment return to shipper;” and “not dehverable as addressed, unable

to forward.”

On December 10, 2012, relator sent respondent a Letter of Inquiry yia email to

dmarsteller@marstelIerlawofﬁces.corn‘.

On January 4; 2013, relator’s investigator served respondent with a Letter of Inquiry by

taping‘ it to' the front door of 300 Holswade Drive, Huntington, West Virginia.

On Ma1 ch 26, 2013 relator’s mves’ugator personally served respondent with a copy of
the Letter of Inqmry at hlS home address of 300 Holswade Drive, Huntington, West

Vlrg,lma. Relator did not recelve a response.

~On May 2, 2013, relator sent, respondent two additional Second Letters of Inquiry. One

letter was sent to reépond‘ent’s office address, via certified and regular U.S. mail; one

letter was sent to respondent’s home address.



32,

33.

34

35.

36.

Three of the aforementioned letters dated May 2, 2013, were rettlmed, marked “not

,deliverable as addressed tmable to forward'” and “'Unclaimed enable to forward ? The

letter sent to respondent s home address via regular U.S. ma11 was not returned to relator

 On May 15 201 3 relator $ mvestxgator personally served respondent at his home address

of 300 Holswade Dnve Huntmgton West Vlrglma with a subpoena fora deposﬂxon on
June 12, 2013,

Respondent appeared in relator’s efﬁce ‘oxt June 12, 201 3, with counsel, ‘Despite being
personaily setved on March 26, 2013; respendent'told relator he had not seen the
grievance. Relator provided respendent’s counsel with a copy of the Letter of Inquiry.
Counsel asked for time te reply to the Letter of Inquiry.  As of today, respondent has not

provided a response to his counsel or relator.

- Respondent’s conduct violates the Ohio Rules of Professional Conduct and the Supreme

Court Rules for the Government of the Bar of Ohio: Rule 1.4(a)(3) [a lawyer shall keep

the client reasonably informed about the status of the matter]; Rule 1.4(b)”[a lawyer shall
explain a matter te the extent reasonably necessary to permit the clbiyent t‘o‘ make informed
deeisiens]; Rule 1.16(d) [a lawyer shall promptly deliver to a client all client papers and
preperty tipen termination of representa'tion]' Ruie 33(51)( 1) [a lawyer shall not make a
false statement of fact to a tnbunal] Rule 8. 4(e) la Iawyer shall not engage in conduct

mvolwng dtshonesty, fraud deceit, or mxsrepresentatlon] Rule 8. 4(d) [a lawyer shall not

| engage in eonduct that is prejudlclal to the’a’dmlmstratx‘on of Justlce]' Rule 8 -4(h) [a

1awyer shall not engage in conduet that adversely reﬂects on the lawyer’s fitness to

praetu:e law}; Rule 8. 1(b) [prohlbltmg a Iawyer from knowmgly fathng to respond to a

demand for information from a dlsmphnary authority]; Gov. Bar R. V(4)(Cr) [requ‘lrlng a



lawyer to cooperate with a dxscxphnary mves‘uganon] and Gov Bar R. VI(S)(L) [a lawyer
shall not practice law while under an admmlstratlve suspensmn for falhng to reglster]
CONCLUSION |
" Wherefore pursuant to Gov Bar R. V the Code of Professxonal Responsxblhty and Ruleq'
of Professmnal Conduct, relator alleges that respondent i$ chargeable with mlsconduct therefore,
relator requests that respondent be disciplined pursuant to Rule V of the Rules of the

Government‘ of the Bar of Ohio.

Jonathan E. Cou
Disciplinary Coun¥él
Relator

(0026424)

e U%HL/W Coids
Catherine M. Russo (0077791)
Assistant Disciplinary Counsel
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411
614.461.0256
614.461.7205 (Facsimile).
C.Russo@sc.ohio.gov
Counsel for Relator -




: CERTIFICATE
: The under31gned Jonathan E. Coughlan, Dlsmphnary Counsel, of the Ofﬁce of
Dlsmplmary Counsel of the Supreme Court of Oth hereby Lertlﬁes that Catherme M. Rus;o is
duly authorlzed to represent relator in the premlses and has acccpted the responsxblhty of :
prosecutmg the complamt to its ‘concluswn. After 1nvesuga_tlon, relator believes reasOnabIe

cause exists to warrant a hearing on such complaint.

Dated: September / / , 2013

- ;
' 4 .
Q i)

Jonathan E. Coughlap, D1 c’xphnary Counsel

Gov. Bar R. V, § 4(1) Requirements for Filing a Complaint.

(1) Definition, ‘Complamt means a fonnal written allegatlon of misconduct or mental
illness of a person. demgnated as the respondent

TR

(7) Complamt Filed by Certified Grievance Committee. Slx copies of all complaints shall be
filed with the Secretary of the Board. Complaints filed by a Certified Grievance Committee shall
be filed in the name of the committee as relator. The complaint shall not be accepted for filing
unless signed by one or more attorneys admitted to the practice of law in Ohio, who shall be
counsel for the relator. The complaint shall be accompanied by a written certification, signed by
the president, secretary, or chair of the Certified Grievance Committee, that the counsel are
authorized to represent the relator in ‘the action and have accepted  the responsibility of
prosecuting the complaint to conclusion. The certification shall constitute the authorization of
the counsel to represent the relator in the action as fully and completely as if designated and
appomted by order of the Supreme Court with all the privileges and immunities of an oﬁ'lcer of
the Supreme Court. The complaint also may be signed by the grievant. : '
8) Complaint Filed by Disciplinary Counsel. Six copies: of all complaints shall be filed W1th
the Secretary of the Board. Complaints filed by the Dlsmphnary Counsel shall be filed in the
name of the Disciplinary Counse] as relator.

(9)  Service. Upon the filing of a complaint with the Secretary of the Board, the relator shall :
forward a copy of the complaint to the Disciplinary Counsel, the Certified Grievance Committee
of the Ohio State Bar Assomauon the local bar association, and any Certified erevance
Committee serving the county or counties in which the respondent resides and maintains an
office and for the county from which the complaint arose.
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The ﬁﬁpreme (ourt of @hin

BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE
65 SOUTH FRONT STREET, 5™ FLOOR, CoLUMBUS, OH 43215-3431

. Telephone: 614.387.9370
RICHARD A. DOVE Fax: 614.387.9379 MICHELLE A, HALL
SECRETARY - www.supremecourt.chio.gov SENIOR COUNSEL

November 25, 2013

Mark H. Reed

Clerk of the Court

Supreme Court of Ohio

65 South Front Street, 8 Floor
Columbus, Ohio 43215

RE: Disciplinary Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Reed:

Enclosed please find a Complaint and Certificate, an Entry and Notice to Respondent of
Filing of Complaint, which the Board has been unable to serve on the above named Respondent,
On October 14, 2013, we attempted certified mail service at 300 Holswade Drive, Huntington,
WV 25701, which is the residence address listed on attorney registration. On November 18,
2013, we received returned mail marked “unclaimed.” On November 18, 2013, we attempted
certified mail service at 622 7% Street, Huntington, WV 25701, which is the office address listed
on attorney registration. On November 25, 2013, we received return mail marked “Not

Deliverable as Addressed-Unable to Forward.”

Please accept service on behalf of the above Respondent and issue a Certificate to that
effect for our file.

Thank you for your help in this matter,

Richard A. Dove

Enclosure



The Supreme Qonrt of Ohio

FILED

CERTIFICATION OEC 07 2013

BOARD OF COMMISSIONERS
UN GRIEVANCES & DISCIPLINE

I, Mark H. Reed, certify that I was served on the twenty seventh day of November
2013, with a copy of the Notice to Respondent of Filing of Complaint, a copy of the
Complaint and Certificate, and a copy of an Entry, issued in the case of In re: Derek

Wayne Marsteller, Respondent v. Disciplinary Counsel, Relator (Case No. 13-053).

I received true and attested copies of the documents set forth above, addressed to
the Respondent at his last known address, from the Secretary of the Board of
Commissioners on Grievances and Discipline in conformity with Rule V, Section 11(B)

of the Rules for the Government of the Bar.

/‘\;/ﬁy'\\ “/k R" ﬁ~/
Mark H. Reed
Clerk of the Court




BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE
65 SOUTH FRONT STREET, 5™ FLOOR, COLUMBUS, OH 43215-3431

Telephone: 614.387.9370 R}
RICHARD A, DOVE Fax: 614.387.9379 MICHELLE A, HaLL
SECRETARY www.supremecourt.chio.gov SENIOR COUNSEL

December 2, 2013

Derek Wayne Marsteller Derek Wayne Marsteller
622 7th Street 300 Holswade Drive
Huntington, WV 25701 Huntington, WV 25701

Re: Disciplinary Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Marsteller:

On October 14, 2013, the Board of Commissioners on Grievances and Discipline
certified a formal complaint naming you as the respondent in the above-captioned disciplinary
matter. A copy of the enclosed complaint was sent to you via certified mail to 622 7% Street
Huntington, WV 25701 and to 300 Holswade Drive, Huntington, WV 25701 and service was
returned as undeliverable. Pursuant to Gov. Bar R. V, Section 11, the complaint was served on
the Clerk of the Supreme Court, and the Clerk accepted service on December 2, 2013. As of the
date of this letter, the Board has not received your answer to the formal complaint or a motion to

extend the time for filing an answer.

Pursuant to Gov. Bar R. V, Section 6a, you are hereby notified that the Board will certify
your default to the Supreme Court thirty days from the date of this letter. To avoid certification
of default, you must file an answer to the formal complaint with the Board prior to the expiration
of the thirty-day period. No extension of time to file an answer is authorized by the rule.

Please note that the certification of default may result in your immediate suspension from
the practice law by the Supreme Court of Ohio,

If you have questions regarding this matter, please contact the Board of Commissioners
on Grievances and Discipline at (614) 387-9370.

Richard A.

Enclosure
cc: Scott Drexel, Disciplinary Counsel-designate
Catherine M. Russo, Assistant Disciplinary Counsel
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@The (,%ﬁpreme Court of @hin

BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE
65 SOUTH FRONT STREET, 5™ FLOOR, COLUMBUS, OH 43215-3431

] Telephone: 614.387.9370
RICHARD A. DOVE Fax: 614.387.9379 MICHELLE A, HalLL
SECRETARY www.supremecourt.ohio.gov SENIOR COUNSEL

December 10, 2013

Mark H. Reed

Clerk of Court

Ohio Supreme Court

65 South Front Street, 8% Floor
Columbus, Ohio 43215-3431

Re:  Disciplinary Counsel v. Derek Wayne Marsteller, Case No. 2013-053

Dear Mr. Reed:

Enclosed please find our letter notifying Respondent, Derek Wayne Marsteller, of the
Board’s intent to certify his default to the Supreme Court. We have attempted service on
Respondent at 622 7™ Street, Huntington, WV 25701 and 300 Holswade Drive, Huntington, WV
25701, the addresses indicated in the attorney registration system. The enclosed letter was

returned to us marked undeliverable.

Please accept service on behalf of the above Respondent and issue a Certificate to that

effect for our file.
Sin y,
Ld A\

Richard A. Dove

Thank you for your help in this matter.

RAD/mlp
Enclosure



The Supreme Qonrt of Ohiv

FILED

DEC 11 2013

BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE

I, Mark H. Reed, certify that I was served on the tenth day of December 2013,
with a copy of the Notice to Respondent of Intent to File Default, issued in the case of In

re: Derek Wayne Marstetller, Respondent v, Disciplinary Counsel, Relator (Case No. 13-

053).

I'received true and attested copies of the documents set forth above, addressed to
the Respondent at his last known address, from the Secretary of the Board of
Commissioners on Grievances and Discipline in conformity with Rule V, Section 11(B)

of the Rules for the Government of the Bar.

w M H” M
Mark H. Reed
Clerk of the Court
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