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MOTION
Relator Akron Bar Association (“Relator”) respectfully moves the Court to
hold Phil Trexler (“Trexler”) in contempt, pursuant to Gov Bar Rule V(11)(C) and
Supreme Court Rules 4.01 and 13.02. Trexler failed without excuse to appear at the
hearing on this matter at 9:00 a.m. on December 5, 2013, pursuant to subpoena,
notwithstanding that the Panel Chair had overruled his motion to quash the subpoena
on December 2, 2013."

GROUNDS FOR MOTION

STATEMENT OF FACTS

Trexler is a reporter for the Akron Beacon Journal. On February 1, 2012, the
Beacon Journal published a lead front-page article by Trexler concerning the arrest
and jailing for six hours of an 80-year old man, Leonard Little. (Relator’s Exhibit 1.)
In the article, Respondent Larry; D. Shenise (“Shenise”) was quoted and paraphrased
making comments critical of Summit County Common Pleas Judge Paul L.
Gallagher.

Judge Gallagher filed a grievance against Shenise because of the comments.
The grievance resulted in the Complaint in the present matter.” (Relator’s Exhibit 2)
In his Answer, Shenise denied the accuracy of two of the comments quoted and

paraphrased in the article. (Relator’s Exhibit 3.) From Relator’s investigation, it was

! Trexler and the Beacon Journal on December 9, 2013, filed an appeal from the
denial of their motion to quash. The appeal is interlocutory and is accordingly
prohibited under Gov Bar Rule V(6)(D)(3). It has not been withdrawn, as requested,
so Relator is simultaneously with this motion filing a motion to dismiss the appeal.

2 Judge Gallagher’s grievance is Count III of the Complaint. The other Counts are
not relevant to the present issue.



known that Trexler would testify that the disputed comments were reported
accurately in the article.’

However, Trexler would not testify voluntarily. A subpoena was accordingly
issued at Relator’s request by the Board of Commissioners on August 30, 2013, for
Trexler to appear at the scheduled start of the hearing on December 5, 2013 at 9:00
a.m. at Relator’s offices in downtown Akron (Relator’s Exhibit 5.) Trexler did agree
to accept informal service of the subpoena, which was done by regular mail on
September 4, 2013.*

Discussions began soon thereafter with counsel for the Beacon Journal.
Relator was willing to have Trexler's affidavit submitted, but Shenise would not
agree to forego cross-examination, as was his right. Relator accordingly declined to
withdraw the subpoena.

On November 8, 2013, Trexler and the Beacon Journal sent for filing and
served a motion in the disciplinary proceedings to quash the subpoena. (Relator’s
Exhibit 6). Relator responded in opposition (Relator’s Exhibit 7) and on December 2,
2013, the Panel Chair filed an Entry overruling the motion to quash. (Relator’s
Exhibit 8.) Trexler nevertheless failed to appear at the hearing.

The underlying facts are set forth in Relator’s Complaint (Relator’s Exhibit 2.)
In summary, Mr. Little had been a defendant in a civil matter pending before Judge
Gallagher. Mr. Little had been represented by Shenise. A judgment was entered

against Mr. Little, as to which the creditor attempted to conduct discovery. No

? Trexler submitted an affidavit in support of his motion to quash in which he stated that
he “standfs] by the accuracy of the entire story.” (Relator’s Exhibit 4.)
% Trexler and the Beacon Journal have raised no issue about service of the subpoena.



response was made to the discovery, or to motions to compel made by the creditor
concerning it.

An order compelling the discovery and awarding sanctions was entered by
Judge Gallagher. When that was disregarded, a motion to show cause was filed, as to
which Judge Gallagher set a hearing for March 30, 2011, at 1:30 p.m. There was
evidence presented at the disciplinary hearing that the notice of the show cause
hearing was mailed to Shenise in the ordinary course and was not returned.

Neither Shenise nor Mr, Little appeared at the March 30, 2011, hearing.
There was evidence presented at the disciplinary hearing that Judge Gallagher’s
judicial assistant then called Shenise’s office and left a message on his answering
machine concerning the missed hearing. When there was no response after several
days, Judge Gallagher issued an order for a capias (arrest warrant) against Mr. Little.

Mr. Little was in a minor traffic accident on January 31, 2012. The police saw
the warrant when they ran a computer search and arrested Mr. Little. He was in the
Summit County Jail for about six hours before Judge Gallagher was able to cause him
to be released. While the experience was terrible for Mr. Little, as he testified, he
fortunately suffered no physical consequences.

The Beacon Journal was contacted by Mr. Little’s family and Trexler was
assigned to the story that was investigated by him on January 31 and published on
February 1, 2012. Trexler interviewed Shenise in the course of his reporting.

Shenise was quoted and paraphrased in the article by Trexler as saying that he
had not received notice of the March 30, 2011 hearing from Judge Gallagher’s Court,

either by mail or by phone, nor of the subsequent arrest warrants. Shenise was



reported to have said that he would not miss a hearing of which he got notice. Of the
Court he was quoted as saying, “they never bothered to call . . . I would have thought
the court would have the courtesy to call to say, ‘Hey, you're supposed to be here.””
(Complaint (Relator’s Exhibit 2), paragraphs 47 and 48.)

In his Answer (and testimony), Shenise denied the accuracy of two parts of
Trexler’s story: he denied having said that he had not received the arrest warrants and
he said that he had used the word “intentionally” either before or after the phrase
“miss a hearing.” (Answer (Relator’s Exhibit 3), paragraphs 47 and 48.) There is no
other evidence of what Shenise said to Trexler beyond the conflicting memories of
the two of them.

The disciplinary hearing proceeded as scheduled at Relator’s office in
downtown Akron, on December 5 and 6, 2013. All of the evidence for Relator’s case
in chief was presented with the exception of Trexler’s testimony. The hearing was
then adjourned pending resolution of the issue of whether Trexler would be
compelled to testify.

ARGUMENT?

L An order holding Trexler in contempt should be issued for his failure to
obey a proper subpoena.

Contempt is the remedy this Court has established for failure to honor subpoenas

* The Court will see that most of the present brief is copied from Relator’s recent
brief in opposition to the motion to quash. There is no new authority or argument to
add, so Relator is proceeding this way in the interest of efficiency. This brief
necessarily anticipates arguments the Beacon Journal and Trexler are expected to
make here, since in its original form it was an opposition brief. This brief does omit
an argument for untimeliness of the motion to quash that Relator made to the Panel,
since the Panel Chair did not make his ruling on that basis.



issued by the Board of Commissioners on Grievance and Discipline. Gov Bar Rule V,
Section (11)(C) provides that, “The refusal or neglect of a person subpoenaed as a
witness to obey a subpoena, to attend, to be sworn or to affirm, or to answer any
proper question shall be considered a contempt of the Supreme Court and shall be
punishable accordingly.”

The present matter concerns civil contempt, since Relator seeks to coerce
Trexler to comply with the subpoena and testify, rather than to punish him for his
misconduct. The standard of proof is accordingly by clear and convincing evidence,
Brown v. Executive 200, Inc., 64 Ohio St.2d 250, 252-3 (1980). Proof of Trexler’s
purpose in disobeying the subpoena is not required. Pugh v. Pugh, 15 Ohio St.3d
136, 140 (1984).

Here, there is no question but that the subpoena was properly issued and
served and that Trexler refused to obey it, even after the motion to quash was denied.
Nor is there any e{/identiary question concerning what led to the issuance of the
subpoena for Trexler’s testimony.

The only question presented, therefore, is whether Trexler is constitutionally
excused from being compelled to testify, as he argued to the Panel. But as was
demonstrated by Relator to the Panel, was found by the Panel Chair, and is argued to
this Court in the next sections, Trexler enjoys no such protection.
1L All the state and federal case law strongly supports enforcement of the
subpoena.

HI.  The subpoena does not call for the disclosure of sources, of information

provided in confidence, or for evidence that is merely duplicative.



IV.  There is no alternative to obtaining the reporter’s testimony. Relator is not
harassing the reporter.

V. Relator has not avoided investigation for which it seeks to substitute the
reporter’s work product.

The Panel Chair correctly overruled the motion to quash, since all of the
federal authority and the precedents of this Court strongly support the legality of the
subpoena. The subpoena should be enforced by the granting of this motion for
contempt.

The brief submitted by Trexler and the Beacon Journal (hereafter jointly “the
Newspaper” unless express reference is made to one or the other of them) in support
of their motion to quash sounded a clarion call for First Amendment protection, but
this case involves none of the First Amendment issues with which the Courts have
been concerned. Relator does not seek the disclosure of confidential sources or of
confidential information disclosed to the reporter. Those are the critical matters upon
which the First Amendment protections of the press are typically weighed, not direct
testimony from a reporter simply to corroborate the accuracy of disputed portions of
his story.

Nor does Relator seek collateral evidence for which there are other sources.
While, for the sake of completeness, the subpoena did seek notes or other records of
Trexler’s interview of Shenise, Relator accepted Trexler’s word that there are no such
documents now, so the duces tecum is moot.

The present issue is thus far more limited than the Newspaper depicted it to

the Panel. None of the authority cited by the Newspaper accordingly supported its



position, indeed most of it runs directly counter to the Newspaper. The Newspaper
relied heavily on Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626
(1972), but that decision in fact supports Relator’s position. Branzburg allowed a
grand jury subpoena seeking reporter testimony about the criminal conduct of
confidential sources.

Relator’s position here is even stronger, since Relator seeks no such sensitive
testimony. Shenise is not a confidential source of Trexler’s. Relator does not seek to
distupt Trexler’s relationships with his news sources. The core First Amendment
protections that were balanced in Branzburg are absent here.

The decision in Branzburg was that the reporter was compelled to testify. The
Newspaper accordingly attempted to distinguish these proceedings as “civil” and thus
not worthy of the same public concern. But the Newspaper cited no authority in
support of the distinction it attempted to draw and the distinction is in fact not as far-
reaching as it contended.

This Court has emphasized the importance of attormney disciplinary
proceedings for the protection of the public and has noted that they are more than
civil matters:

“A disciplinary proceeding is instituted to safeguard the courts and to protect

the public from the misconduct of those who are licensed to practice law, and

is neither a criminal nor a civil proceeding . . . Gov.Bar R. V and the
regulations relating to investigation and proceedings involving complaints of
misconduct are to be construed liberally for the protection of the public, the

courts, and the legal profession.”



Disciplinary Counsel v. Heiland (S.Ct.), 2008 Ohio 91, at {{ 32} and {] 34}. The
Newspaper’s attempt to minimize the significance of these proceedings is thus in
error.

The various balancing tests set out in Justice Powell’s concurrence in
Branzburg® by the U.S. Court of Appeals for the Sixth Circuit In re Grand Jury
Proceedings, 810 F2d, 580, 586 (1987) and as adopted by this Court in State, Ex. Rel.
National Broadcasting Company, Inc. v. Court of Common Pleas of Lake Countv, 52
Ohio St. 3d. 104, 111 (1990), overruled in part on other grounds, 2008 Ohio 545, all
yield analysis favorable to Relator, even if confidential information were being
sought, which it is not.

Thus, using Justice Powell’s test, 1) the information sought is directly
relevant; 2) the information cannot be obtained by any alternative means and 3) the
information is essential to the administration of justice.

The first prong should not be in dispute, since the information is plainly
relevant. The Newspaper concedes Relator’s position that “[Shenise’s]
communication with the newspaper reporter is the vielation.” (Brief in support of
motion o quash, p. 7.) Shenise did not say what he said about Judge Gallagher to
anyone but Trexler. The Newspaper then published what Trexler reported that
Shenise said ~ as to which Shenise denies Trexler’s accuracy. (The Newspaper’s
contention that Shenise’s disputed statements should not be considered violations at

all because made to a reporter are discussed below.)

% The three-prong test was not “effectively established” by Branzburg as the
Newspaper stated at page 6 of its brief. But Relator will use it for the present analysis
since the Newspaper relied on it.



The second prong should likewise not be in dispute, for much the same reason
as the first prong. There is simply no other source for the information. Trexler is and
was the only witness to what Shenise told him. There is no other record of the .
statements besides the memories of Trexler and Shenise.” This is not a situation
where Trexler is only one of a number of sources for the information, as for example
if others had been present when Shenise spoke.

As to the third prong, the Newspaper apparently contends that Shenise ought
to be exempt from discipline for anything he denies he told Trexler, simply because
Trexler is a reporter. Thus, at page 8 of its Brief to the Panel, the Newspaper said that
there is “no overwhelming or compelling societal interest involved . . . Respectfully,
while we recognize that impugning a judge is a violation of the Ohio Rules of
Professional Conduct, the rules should be subsumed by the constitution — in
particular, in this case, the constitutional protections afforded journalists who report
on a story of imimense public interest even though it may also be personally hurtful to
the bench.”

In other words, according to the Newspaper, a lawyer should be able to lie
about a judge to a reporter — resulting in a widely published page one story — then
avoid discipline simply by denying the truth of the story.® That is exactly what will
happen here if Trexler does not testify, since Relator has the burden of proof by clear

and convincing evidence. Shenise’s unrebutted denial of key portions of the story

’ The duces tecum of the subpoena is moot, since Relator accepts Trexler’s statement
that there is no relevant documentary evidence remaining in existence. There is thus
no issue of obtaining notes, recordings, unpublished statements, outtakes, or the like.

® Shenise never disputed the accuracy of the story until his Answer in these
proceedings, over a year later.
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will have to be accepted by the Panel and the charges will then inevitably be
dismissed as to the disputed statements.

The Newspaper’s astonishing position notwithstanding, that is not the law.
The Constitution does not afford lawyers a shield to lie about judges to reporters with
impunity if they merely lie further and deny they said what they said.

The attorney disciplinary system is critical to the protection of the public. The
protection of judges from unjust allegations is fundamental, since the public’s respect
for them is a linchpin of the system of justice and judges cannot respond to public
attacks themselves. This is not just a matter of personal hurtfulness; it goes to respect
for the judiciary, not for the feelings of individuals. The ability of disciplinary
prosecutors to prove the accuracy of disputed newspaper stories in which judges are
attacked is thus essential to the administration of justice.

Analysis under the Sixth Circuit’s alternative test in Grand Jury yields the
same result.” 1) Trexler is not being harassed at all, much less in any effort to disrupt
his relationship with sources. There is no issue of any confidential source being
disclosed. If the evidence could be obtained otherwise, Relator would have no
interest whatsoever in pursuing the subpoena.- The Newspaper offered no evidence of
harassment beyond the fact that Relator persists in requiring Trexler’s testimony. The

suggestion of harassment by Relator’s counsel was, frankly, outrageous and it was

 The standard was adequately paraphrased by the Newspaper in its Brief to the
Panel, but as stated exactly it is, “Whether the reporter is being harassed in order to
disrupt his relationship with confidential news sources, whether the grand jury’s
investigation is being conducted in good faith, whether the information sought bears
more than a remote and tenuous relationship to the subject of the investigation, and
whether a legitimate law enforcement need will be served by forced disclosure of the
confidential source relationship.” Grand Jury, at 586.

11



properly found to be unfounded by the Panel Chair.

2) For the same reasons, the request is plainly made in complete good faith.
To say it yet again, if Shenise did not dispute the accuracy of the article, or if there
were some other way to rebut his denials, or if he would have been willing to
stipulate to an affidavit from Trexler, the subpoena would have been withdrawn, if it
had ever been issued in the first place.

3) The information bears a direct relationship to the proceedings. It is not for
the Newspaper to determine that certain of the charges against the Shenise should be
dropped, in effect, by Relator having to forego Trexler’s testimony to support them.

4) There is a legitimate need for the information for all the reasons stated.
This disciplinary proceeding serves an important public purpose.

This Court took a very narrow view of the protection to be afforded the press
in State ex rel NBC, supra. The Court expressly noted that the U.S. Supreme Court
had rejected the three-prong test advocated by Justice Stewart’s dissent in Branzburg,
at 110. The Court moreover adopted an even more restricted restatement of the
position of the Sixth Circuit in Grand Jury, as set forth at page 111:

“Thus, a court may enforce a subpoena over a reporter’s claim of privilege, so

long as it is persuaded that the subpoena has been requested or issued for a

legitimate purpose, rather than for harassment.”

The Court went on to uphold an injunction requiring the preservation of the television
station’s tapes of the event that was the subject of the trial to come, thus strongly
suggesting that their eventual disclosure would be required. The Court noted that

there was no issue of the protection of confidential sources under R.C. 2739.12, nor is

12



there such an issue in the present case.

NBC continues to be the law of Ohio on this subject. City of Akron v. Cripple,
2003 Ohio 2930 (9™ App. Dist., 2003); In re April 7, 1999 Grand Jury Proceedings,
2000 Ohio 2552 (7 App. Dist., 2000); In re Grand Jury Witness Subpoena of
Abraham, 92 Ohio App.3d 186 (11™ App. Dist., 1993).

Without repeating Relator’s arguments at length, it is readily apparent that the
present subpoena has been issued for a legitimate purpose and not for harassment. It
1s fully justified under the standard of NBC and the other authority.

The Newspaper has argued that this issue should be analyzed as if these
proceedings were civil in nature, rather than by analogy to criminal proceedings. As
noted above, this Court has held that disciplinary proceedings are a hybrid. The strong
public policy interests involved, including the risk of public sanctions against Shenise,
make them more like criminal proceedings, in Relator’s view.

But even if the motion to quash should be analyzed under the law applicable to
civil proceedings, the Newspaper’s position must fail. Thus, the Newspaper urges the
three-prong test used in Fawley v. Quirk (9th App. Dist., 1985), 11 Med.L.Rptr. 2336,
2337-2338, cited unfavorably in NBC, supra, at 110. That test is: “(1) is the
information relevant, (2) can the information be obtained by alternative means and (3) is
there a compelling interest in the information?”

While the Newspaper’s Brief cited Fawley as if it supported the Newspaper’s
position, it does just the opposite. The Court in Fawley affirmed a finding of contempt
against a Beacon Journal reporter who refused to disclose a confidential source in a

defamation action brought by a former police chief against a city and its mayor.

13



As noted above, the present case does not involve the sensitive disclosure of a
confidential source, simply verification of the accuracy of a disputed story. As in
Fawley, the information is relevant, it cannot be obtained by alternative means and, if
anything, there is an even more compelling interest in the information for purposes of
these disciplinary proceedings. Fawley thus fully supports Relator’s position, not that of
the Newspaper.

The Newspaper also cited the Fourth Circuit decision in LaRouche v. National
Broadcasting Co., Inc., 780 F.2d 1134, 1139 (1986), which applied essentially the
same standard as that used in Fawley, but there affirmed denial of a motion to compel
the reporter’s evidence, But LaRouche is fully distinguishable from the present case.
There, the movant had the names of all of the sources but had not sought depositions
from them. Thus, the movant had not exhausted the alternative means of getting the
information.

That is substantially the same fact pattern as County of Summit v. Keith
Heating & Cooling, Inc., Case No. CV 2012 10 5959 (Summit C.P., 2013), cited by
the Newspaper but not copied to its Brief to the Panel (it is attached to this one). The
Court there noted that the reporter’s story was not the subject of the litigation and that
the reporter was not himself a witness to any of the events at issue, at page 6, thus the
testimony was not necessary.

By contrast, in the present case, the Beacon Journal story is at the heart of the
proceedings and Trexler is the only witness who can rebut Shenise’s denials. There is
no alternative source for the information as to the disputed statements.

There is extensive other authority supporting the compulsion of reporter

14



testimony in cases like this one, even assuming that the present case is civil for the
purpose of the motion to quash. Hade v. City of Fremont, 233 F.Supp.2d 884 (USDC
NDOH 2002)(unpublished information); Convertino v. U.S. Dept. of Justice, 2008
WL 4104347 (USDC EDMI 2008)(source disclosure); McKevitt v. Pallasch, 339 F.3d
530 (7" Cir., 2003)(non-confidential source who did not object to disclosure of
information). Relator notes with interest that in Ciry of Akron v. Cripple, supra, the
Newspaper did not appeal from the trial court’s denial of its motion to quash
subpoenas to réporters who witnessed the events at issue and testified at trial.

VI.  The ethical prohibition against impugning judges includes statements to
reporters.

VII.  There is no unreasonable burden imposed on the reporter.

The Newspaper suggested in the last section of its Brief to the Panel that the
subpoena is unwarranted because Relator’s Complaint is of too little significance. The
Newspaper’s counsel’s research was said to have found no disciplinary cases in
which statements to the press about judges were the “sole” basis for sanctions. But
the Newspaper of course has no business deciding what allegations are and are not
worthy of consideration. The Complaint, including the allegations concerning the
impugning of Judge Gallagher’s reputation, was certified for filing by a probable
cause panel of the Board.

The disclaimer of “sole” basis also creates a meaningless distinction. Almost
no disciplinary cases proceed on “sole” allegations, nor does this one. But the
existence of other allegations does not mean that allegations requiring reporter

“testimony should be eliminated as superfluous. The allegations should not be

15



effectively dismissed because the Newspaper does not believe that it should have to
be involved.

There have been several disciplinary cases involving statements to the media
about judges or other court officers. They have not required many incidents to
warrant sanctions and reporter testimony was involved in one of them. Disciplinary
Counsel v. Ferreri, 85 Ohio St.3d 649 (1999) (three media statements; reporters
testified); Disciplinary Counsel v. Hoskins (S.Ct.), 2008 Ohio 3194 (single press
release); Disciplinary Counsel v. Grimes, 66 Ohio St.3d 607 (1993) (single comment
to reporter and comments to another judge; facts stipulated).

The Newspaper further wrongly suggested that an unreasonable burden will
be placed on Trexler, if not its reporters generally, if he must testify. This matter is
being heard in downtown Akron, within a mile of the Beacon Journal offices.
Trexler’s testimony should not require more than an hour, if that. The burden on him
will be minimal.

The suggestion that allowing such subpoenas will open the floodgates to
constant reporter testimony is totally unfounded and, iﬁ any event, provides no basis
for First Amendment protection. The Court in Branzburg noted the contention that
subpoenas were proliferating, but rejected that as a reason to preclude reporter
testimony even if true, 408 U.S., at 699. The Newspaper offered no evidence that
even the local decisions compelling testimony in Fawley and Cripple have led to

repeated subpoenas for its reporters, occupying their time unreasonably.

16



CONCLUSION

Relator hesitates to characterize the Newspapet’s resistance to the subpoena as
totally baseless, but that is objectively the truth of the matter. On these facts, that
nothing more is sought from Trexler than a few minutes of his time to testify at the
hearing that he stands behind the accuracy of his story, there is literally no authority
that remotely supported the Newspaper’s motion to quash.

The motion to quash was thus properly overruled. The subpoena should be

enforced by this Court’s granting the present motion for contempt.

Respectfully submitted,

ROBERT M. GIPPIN #0023478 SHARYL W. GINTHER#0063029
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Massillon man, 80, ends up in Summit County lockup after police find he
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Man, 80, jailed on Summit County judge’s order Page 1 of 2
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Massillon man, 80, ends up in Summit County lockup after police find hewas wanted for missing civil
hearing he says he did not know was ordered

Man, 80, jailed on Summit County judge’s
order

By Phil Trexler
Beacon Journal staff writer

Fublished: February 1, 2012 - 12:03 AM | Updated: February 1, 2012 - 12:46 AM
A trip to the store for a bottle of glue turned into 80-year-old Leonard Little's first time in jail.

The Massillon retiree committed no crime to earn the time. But he was a wanted man for about nine months for his
failure to appear in Summit County Common Pleas Court for a hearing in a civil lawsuit.

it was a hearing Judge Paul Gallagher ordered that neither Little nor his attorney say they knew about.

This breakdown in communication prompted the judge fast spring to issue an arrest warrant for contempt of court,
Once again, according to Little and his attorney, no one told them of the judge’s order.

They only leamed of its existence Monday, they said, when the grandfather was booked into the county jail,

‘I was humiliated beyond belief,” Little said Tuesday. | have always tried to do the right thing, and then to wind up in
jail? Murderers and rapists got treatment as good or better than | did.” i

Gallagher, who signed the arrest warrant Aprif 13, said he cannot discuss the pending case. Nonetheless, on
Monday he ordered Liitle released from the Summit County Jail, about six hours after his booking. When Little left
the jail, he said he didn't sign his $20,000 signature bond nor did he receive a new court date.

Attorney Larry Shenise, who handled the civil lawsuit for Little and his son, William, said no one from Gallagher's
court notified him by mail or a phone call of the March hearing the Littles missed.

Na notice, he said, was sent by the court on the subsequent arrest warrants,

“l don't miss hearings if | get notice,” Shenise said. “If we would have known, we would have been there. But they
never bothered to cail to say, ‘Hey, you're supposed to be here for a hearing. We're going to issue warrants for your

clients if you don’t appear.’
“They didn't do anything,” he said. “l would have thought the court would have the courtesy to say, ‘Hey, you're

supposed to beg here."”
Shenise said it wasn’t until Tuesday that Gallagher set a new hearing date of Feb. 8.

The missed March hearing date along with the arrest warrants are listed on the court’s Internet docket. But because
the suit was put on hold with the filing of Litile’s bankruptey in May, Shenise said he had no need to view the case
filo. S TR RER IR AR IV el 1 wlo Las
The lawsuit stems from a family business deal that went awry. The attorney opposing Little in the lawsuit did not
return a call Tuesday.

Warrant issued
Warrants generally are sent to the sheriff and entered into the law enforcement computer, Those wanted on warrants
are not notified.

That apparently was the case with Little. He said he had no idea he was a wanted man for nearly a year. Liitle and
his wifa of 80 vears Rarhara on Toasdav recotntad the events that lad to his iail stint
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Little said he went out early Monday morning to buy glue for a woodworking project. He stopped at a gas station,
where he had a collision with another car.

A Massillon officer arrived and checked Little’s driving record. The warrant was found and Little was taken by the
officer into Summit County, where deputies met them in Green. Deputies handcuffed Little and took him to jail about

10a.m.

Little said that during his stay, jailers never gave him his medication for high blood pressure and diabetes. He was
fingerprinted, photographed and placed in a cell.

“They booked me like a common criminal,” Little said.

Sheriff's spokesman Bill Holland said inmates on medication must have their prescriptions and dosage verified. Once
that occurs, the jail's 600-plus inmates are given their meds at the same time two to three times a day. In Litile's
case, he came after the first medication distribution and was released before the next rotation, Holland said.

Little, who has no criminal record, remains baffled at how he wound up jailed for a day.

“f | knew | was supposed to have appeared in court, | would have been there,” he said. “I always take my civic duties
seriously.”

Phil Trexier can be reached at 330-896-3717 or ptrexler @thebeaconjournal.com.

Find this article at:
http://www.ohio.com/news/!ocal/man—80-jai!ed-on-summit-county-}udge-s—order—1257964
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE OF
THE SUPREME COURT OF OHIO

| IN RE: *
. COMPLAINT AGAINST
LARRY D. SHENISE *
Registration No. 0068461
P.O. Box 471 *
Tallmadge, OH 44278
¥ COMPLAINT AND
CERTIFICATE
RESPONDENT * (Rule V of The Supreme Court

Rules for the Government of The
* Bar of Ohio)

- AKRON BAR ASSOCIATION

© 57 South Broadway Street *
Akron, Ohio 44308

RELATOR

Now comes the Relator, Akron Bar Association, and alleges that Larry D.

Shenise, duly admitted to the practice of law in the State of Ohio, has been engaged in

misconduct in violation of the Ohio Rules of Professional Conduct.

&

INTRODUCTION & PARTIES

The Akron Bar Association (“Relator”) is a Certified Grievance Committee under
Gov.Bar R.V(3)(C). Relator has been authorized by the Board of Commissioners on
Grievances and Discipline for the Supreme Court of the State of Ohio to investigate
allegations  of misconduct by attorneys and initiate complaints as a resuli of
investigations under the provisions of the Rules for the Government of the Bar s
promulgated in the State of Ohio.

Larry D, Shenise (“Respondent™) is an attorney at law licensed to practice in Ohio since
November 1997, Registration No. 0068461, with his business address registered with

the Supreme Court of Ohio as P.O. Box 471, Tallmadge, Ohio, 44278,
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Honorable Paul A. Gallagher (* Judge Gallagher”) was the presiding judge in the
matter of Lake Family Properties Lid. v. William Little, Summit County of Common
Pleas Court Case No. CV-2008-08-5640 and is an original witness herein.

William Little (“William Little”) is a former client of Respondent and an original
witness herein.

Leonard Little ("Leonard Little™) is a former client of Respondent and an original

witness herein.
COUNT 1

Now comes Relator, and for Count I against Respondent states as follows:
On or about June 30, 2008, Lake Properties, Ltd. brought an eviction and damages
action in the Akron Municipal Court against William and Leonard Little (“the
Lawsuit”). The property involved was an auto repair shop, occupied under a
lease/option by William, with Leonard as co-signer,
On or about July 17, 2008, Respondent answered and counterclaimed against Lake
Properties, Ltd on behalf of both William and Leonard Little and had the Lawsuit
transferred to the Summit County Common Pleas Court.
On or about August 11, 2008, the Lawsuit, as Case No. CV 2008-08-5640, was
assigned to Judge Paul Gallagher.
Respondent ceased to maintain professional liability insurance during  his
representation of the Littles in connection with the Lawsuit, having et it lapse in
March of 2010.
Respondent did not notify the Littles or his other clients of the lapse of professional
liability insurance or have the Littles or his other clients sign a written
acknowledgement of his lack of professional liability insurance.
As of the time of the conclusion of the investigation of this matter on March 28, 2013,
there was no evidence that Respondent had obtained malpractice insurance.
Relator alleges that as a result of the information set forth in Count I, Respondent has

violated Ohio Rule of Professional Conduct Rule 1.4(c).
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23.

COUNT I

Now comes Relator, and for Count 11 against Respondent states as follows:

On October 1, 2008, a company named Run Down Ghost Town {“Ghost Town™)
moved (o intervene in the Lawsuit, claiming to be the assignee of the rents to be paid
to Lake Properties, Ltd. under the lease. Ghost Town further moved for an order for
the rents to be paid in to the Clerk of Courts during the pendency of the litigation.

The motion was not opposed by Respondent and was granted on January 20, 2009,
The Respondent did not file a counterclaim against Ghost Town on behalf of the
Littles, and in fact, subsequently dismissed the counterclaim against Lake Properties,
Lid.

Respondent did not inform the Littles of the Motion or the Order for the rents to be
paid during the pendency of the litigation. The Littles were not advised of the
potential consequences of not complying with the Order and thus were not given the
option to comply with it.

On August 11, 2009, Ghost Town moved for summary judgment against the Littles.
Respondent filed a brief in opposition on behalf of both Littles, but on May 21, 20190,
summary judgment was granted to Ghost Town for judgment in excess of $114,000
against both defendants. The judgment was based, in part, on the failure of the Littles

to obey the Court’s Order to deposit rents.

. On July 22, 2010, Ghost Town moved to have the summary judgment certified as a

Final Order for Appeal.

- Respondent did not oppose said motion and Final Judgment was entered on

September 28, 2010.

- Respondent filed a Notice of Appeal on October 29, 2010, thirty-one days later.

. Ghost Town filed a motion to dismiss the appeal as late, which was not opposed by

Respondent, and the motion was granted on December 22, 2014,

On February 2, 2011, the Littles, through their Family Trust, consummated the sale of
properly at 1382 Hightower Dr., Uniontown, Ohio, which brought net proceeds of
$68, 686.74, which was put into Escrow.

On February 11, 2011, Respondent filed a Motion to return the Escrowed Funds to
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the Littles.

. On March 1, 2011, the Court ordered that the proceeds were to be given to Ghost

Town in partial satisfaction of its judgment lien. The Court noted in its Order that
Defendant Little had misstated the law and misrepresented to the Court, by omission
of relevant Trust documents, that Ghost Town is only entitled (0 one-half the

proceeds.

-On July 22, 2010, at the same time it filed its Motion to Convert the Summary

Judgment into Final Judgment, Ghost Town commenced discovery against the Litlles
for Production of Documents and Depositions where were scheduled for August, 27,
2010.

Respondent neither advised the Littles of the deposition notices, nor produced the

documents requested in discovery.

. Ghost Town moved to compel discovery and for sanctions on September 9, 2010,

- On October 4, 2010, Shenise filed a motion for extension of the time to respond to the

Motion to Compel, which was granted to November 8, 2010.

- However, Respondent never filed a response to the Motion lo Compel, which was

then granted on January 11, 2011, and included an Order to pay attorney fees and

costs as well as to immediately respond to discovery and to reset the depositions.

30. Respondent failed to notify the Littles of the discovery Order or to do anything to

bring the Littles into compliance with it. Ghost Town moved for contempt on

February 14, 2011.

- No opposition was filed by Respondent.
32.

On March 17, 2011, the Court issued to Respondent and the Littles an Order for a
Show Cause Hearing scheduled for March 30, 2011 at 1:30 p.m. as to why they
should not be held in contempt for failing to comply with the Januvary 11, 2011 Order.
The Order was sent by the Court to Respondent and the two other attorneys on the
case.

Neither Respondent nor either of the Littles appeared at the show cause hearing on
March 30, 2011. While counsel for Ghost Town was still in Chambers, the Court’s
staff telephoned Respondent’s office number and left a message about the missed

hearing. Respondent never called back or otherwise communicated to the Court

4
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40,

41

about the missed hearing.
On April 13, 2011, the Court ordered a capias to be issued for the Littles’ arrest. The

Order stated that it was to be sent directly to William and Leonard Little, as well as to

Respondent and other counsel.

. The notice to Leonard was returned as not deliverable. On April 27, 2011, the Court

issued a nunc pro tunc Order specifying addresses to be used for William and
Leonard Little. The address for Leonard was 520 Sheri Avenue in Massillon. That

was Leonard’s address at the time, as it is now.

. Leonard Little hired other counsel in early March of 2011 to file for Chapter 7

bankruptcy. That petition was filed on March 21, 2011.

Respondent stated to Relator’s investigators that he ignored the capias ’noticcs, as well
as the discovery request and deposition notices, because of the bankruptcies filed or
to be filed by William Liitle and Leonard Little.

However, the Common Pleas Court record reflects that Leonard Little’s Notice of
Bankruptcy was not filed in the Common Pleas Court case until May 3, 2011, after

the capias was issued.

39. The court records reflect that Respondent filed a bankruptcy petition on behalf of

William Little on August 11, 2011, but that the notice of the bankruptcy to the
Common Pleas Court was not filed until January 31, 2012 at 9:54 a.m.

Earlier that same morning of January 31, 2012, Leonard Little had been arrested
on the capias after he was involved in a minor automobile accident.

Relator alleges that as a result of the information set forth in Count 1, Respondent

has violated the Ohio Rules of Professional Conduct Rules:

1.1 Competence;

1.2 Scope of Representation & Allocation of Authority
Between Client & Lawyer;

1.3 Diligence;

La(a)(1), (a)(3), & (b) Communication;

3.4(c) & (d) Fairness to Opposing Party and Counsel;

8.4(c) & (d) Misconduct
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46.

47.

48.
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| 50.

COUNT 111

Now comes Relator, and for Count 111 against Respondent states as follows:

There were no further proceedings in the Common Pleas Court until Leonard Little
was involved in a traffic accident in Stark County on January 31, 2012.

The police ran a computer check and the warrant came up. He was arrested,
handcuffed, transferred to the Summit County Sheriff and put in the Summit
County Jail at 10:00 a.m.

He remained there for about six hours until Judge Gallagher ordered his release on a
signature bond. Leonard was by then eighty years old, with medical conditions.

At a subsequent hearing on March 28, 2012, Judge Gallagher vacated the contempt,

finding that the Littles had not received notice of the March 30, 2011 hearing from

their attorney.

The Akron Beacon Journal learned of Leonard Little’s arrest and ran an extensive

story about it on February 1, 2012.

In the article, Respondent was quoted and paraphrased as saying that he had not
received notice of the March 30, 2011 hearing from the Court, either by mail or by
phone, nor of the subsequent arrest warrants.

Respondent said that he wduld not miss a hearing of which he got notice. Of the
Court he said, in part, “they never bothered to call . . . I would have thought the court
would have the courtesy to call to say, ‘Hey, you’re supposed to be here.””

Judge Gallagher filed a grievance that Respondent lied and impugned the Judge’s
reputation in his statements to the Akron Beacon Journal that he had not been
notified by the Court of the hearing and the issuance of the capias.

Relator alleges that as a result of the information set forth in Count 111, Respondent
has violated the Ohio Rules of Professional Conduct Rules:

3.5(a)(6) Conduct degrading to a tribunal;

4.1(a)  False statement to third person;

8.2(a)  False statement concerning integrity of judicial officer:
8.4(c)  Dishonesty, deceit or misrepresentation;

8.4(d)  Conduct prejudicial to administration of justice;

8.4(h)  Conduct reflecting adversely on fitness to practice.




REQUEST FOR RELIEF

Relator asks that such discipline be administered to Respondent as may be

deemed appropriate following a hearing on the merits.

Respectfully submitte
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ROBERT M. GIPPIN #()'()%3478 SHARYL W/ GINTHER #0056238
Attorney for Relator Attorney for Relator
Roderick Linton Belfance, LLP Gibson & Lowry, LLC

- 1 Cascade Plaza, 15th Floor 234 Portage Trail
Akron, OH 44308 P.O. Box 535
(330) 315-3400 Cuyahoga Falls, OH 44222
Fax:(330) 434-9220 (330) 929-0507
rgippin(ortblip.com Fax: (330) 929-6605

sharvlesa@acl.com

a»-;ar/

”éﬂz

%&

THdMAs P KOT #0000770

Bar Counsel

Akron Bar Association

57 S. Broadway St.
Akron, OH 44308
(330) 253-5007

Fax: (330) 253-2140

ipkotsneohio.twebe.com




CERTIFICATE

The undersigned, Thomas P. Kot, Bar Counsel of the Akron Bar Association,
hereby certifies that Robert M. Gippin and Sharyl W. Ginther are duly authorized to
represent Relator in the premises and have accepted the responsibility of prosecuting the

complaint o its conclusion. After investigation, Relator belicves reasonable cause exists

to warrant a hearing on such complaint.

Dated: May _f’?!_, 2013

Thomas P. Kot, Bar Counsel

Gov. Bar R. V, §4(I) Requirements for F iling a Complaint.

O Definition. “Complaint” means a formal writien allegation of misconduct or
mental illness of a person designated as the respondent.

* ok %

(7) Complaint Filed by Certified Grievance Committee. Six copies of all
complaints shall be filed with the Secretary of the Board. Complaints filed by a Certified
Grievance Committee shall be filed in the name of the committee as relator. The
complaint shall not be accepted for filing unless signed by one or more attorneys
admitted to the practice of law in Ohio, who shall be counsel for the relator. The
complaint shall be accompanied by a written certification, signed by the president,
secretary, or chair of the Certified Grievance Committee, that the counsel are authorized
to represent the relator in the action and have accepted the responsibility of prosecuting
the complaint to conclusion. The certification shall constitute the authorization of the
counsel to represent the relator in the action as fully and completely as if designated and
appointed by order of the Supreme Court with all the privileges and immunities of an
officer of the Supreme Court. The complaint also may be signed by the grievant,

(8) Complaint Filed by Disciplinary Counsel. Six copies of all complaints shall be
filed with the Secretary of the Board. Complaints filed by the Disciplinary Counsel shall

. be filed in the name of the Disciplinary Counsel as relator,

9 Service, Upon the filing of a complaint with the Secretary of the Board, the

. relator shall forward a copy of the complaint to the Disciplinary Counsel, the Certified

Grievance Committee of the Ohio State Bar Association, the local bar association, and
any Certified Grievance Committee serving the county or counties in which the
respondent resides and maintains an office and for the county from which the complaint

i arose.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the forgoing Complaint and
Certificate was sent by Certified & Regular U.S. Mail, postage prepaid, the g/ day of
May, 2013 1o:

ATTORNEY LARRY D. SHENISE
P.O. Box 471
Tallmadge, OH 44278

- 4;; s
THOMAS P. KOT #0000770
Bar Counsel
Akron Bar Association
57 8. Broadway St.

Akron, OH 44308

(330) 253-5007

Fax: (330) 253-2140
tpkot@ncohio.twebe.com




BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE OF
THE SUPREME COURT OF OHIO

IN RE: CASE NO. 2013 - 037

COMPLAINT AGAINST:
LARRY D. SHENISE
Registration No. 0068461

P.O. Box 471
Tallmadge, Ohio 44278

(Rule V of the Supreme Court Rules for

AKRON BAR ASSOCIATION the Government of the Bar of Ohio)

57 South Broadway Street
Akron, Ohio 44308

)
)
)
)
)
)
;
RESPONDENT )  ANSWER TO COMPLAINT
)
)
)
;
REALTOR )
)

Respondent, LARRY D. SHENISE, for his response to Realtor’s Complaint states as
follows:

1. Respondent admits the averments contained in paragraph 1.

2. Respondent admits the averments contained in paragraph 2.

3. Respondent admits the averments contained in paragraph 3.

4. Respondent admits that William Little is a former client of Respondent, but is
without knowledge or information sufficient to form a belief as \to William Little’s status as
an original witness as contained in paragraph 4.

3. Respondent admits that Leonard Little is a former client of Respondent, but is

without knowledge or information sufficient to form a belief as to Leonard Little’s status as

an original witness as contained in paragraph 5.

3

6. Respondent admits the averments contained in paragraph 6.

1




7. Respondent admits the averments contained in paragraph 7.

8. Respondent admits the averments contained in paragraph 8.

9. Respondent admits in part and denies in part that his professional liability
insurance lapsed in March of 2010. as contained in paragraph 9.

10. Respondent admits the allegations contained in paragraph 10.

11. Respondent denies the allegations contained in paragraph 11 and further states
Respondent’s liability insurance became effective March 15, 2013 to coincide with
termination of Respondent’s error and omissions insurance policy from his closed title
agency.

12, Respondent denies the allegations contained in paragraph 12.

13. Respondent admits the allegations contained in paragraph 13.

14. Respondent admits the allegations contained in paragraph 14.

15. Respondent denies the allegations contained in paragraph 15.

16. Respondent admits the allegations contained in paragraph 16.

17. Respondent admits that a brief was filed in opposition to a motion for
summary judgment, but denies ;)tller than the value of the judgment, that the judgment was
based on the failure to obey the Court’s Order to deposit rents as contained in paragraph 17.

18. Respondent édmits the allegations contained in paragraph 18.

19. Respondent admits the allegations contained in paragraph 19.

20. Respondent admits the allegations contained in paragraph 20.

21. Respondent admits the allegations contained in paragraph 21.




22. Respondent is without t knowledge or information sufficient to form a belief as
to the truth of the averment as contained in paragraph 22.

23. Respondent admits the allegations contained in paragraph 23,

24. Respondent admits the allegations contained in paragraph 24,

235. Respondent admits the allegations contained in paragraph 235.

26. Respondent admits not producing the documents requested in discovery, but
denies not advising the Littles of the deposition notices as alleged in paragraph 26.

27. Respondent admits the allegations contained in paragraph 27,

28. Respondent admits the allegations contained in paragraph 28.

29. Respondent admits the allegations contained in paragraph 29.

30. Respondent admits that Ghost Town moved for contempt on February 14, 2011,
but Respondent denies that he failed to notify the Little’s as alleged in paragraph 30.

31, Rcépondent admits the allegations contained in paragraph 31.

32. Respondent admits that the Court issued the Order setting hearing as stated on
March 17, 2011, but Respondent who was out of state at the time denies ever having
received the notice as alleged in paragraph 32.

33. Respondent admits that neither he nor the Littles appeared for hearing on March
30, 2011, but Respondent denies ever having recéived a call or message from the Court with
regards to the hearing as alleged in paragraph 33.

34. Respondent admits the allegations contained in paragraph 34.

35, Respondent is without t knowledge or information sufficient to form a belief as

to the truth of the averment as contained in paragraph 35.

3




36. Respondent admits the allegations contained in paragraph 36.

37. Respondent denies the allegations contained in paragraph 37.

38. Respondent admits the averments contained in paragraph 38 as to the Court
record, but further states that he did not represent Leonard Little at the time of filing but did
receive notice of the filing from the United States Bankruptey Court on March 21 , 2011
which by law placed an automatic stay on any proceedings,

39. Respondent admits the allegations contained iﬁ paragraph 39, but further states
notice of the filing of bankruptcy of behalf of William Little was filed on August 11,2011 in
the Akron Municipal Court where action was pending against assets of William Little.

40. Respondent is without knowledge or information sufficient to form a belief as to
the truth of the averment as contained in paragraph 40.

41. Respondent denies the allegations as contained in paragraph 41,

42. Respondent is without t knowledge or information sufficient to form a belief as
to the truth of the averment as contained in paragraph 42.

43. Respondent is without t knowledge or information sufficient to form a belief as
to the truth of the averment as contained in paragraph 43.

| 44, Respondent is without t knowledge or information sufficient to form a belief as
to the truth of the averment as contained in paragraph 44.
45. Respondent admits the averments as contained in paragraph 45,
46. Respondent admits the Akron Beacon Journal ran a story with regards to the

arrest as alleged in paragraph 46,




47. Respondent admits stating that he had not received notice of the hearing, but
denies having stated that he had not received notice of the warrants as alleged in paragraph
47.

48. Respondent admits the allegations as contained in paragraph 48 to the extent that
Respondent stated that he never infentionally missed a hearing that he received notice of
and Mer Respondent admits to the general context of the remainder of the statements as
contained in paragraph 48.

49. Respondent admits that Judge Gallagher filed a complaint as stated in paragraph
49 of the complaint.

50. Respondent denies the allegations contained in paragraph 50 of the complaint.

FIRST AFFIRMATIVE DEFENSE

A. To the extent that the complaint fails to particularize the specific conduct and/or
the specific date on which each alleged rule violation cited occurred, the claims should be
dismissed

B. To the extent that complaint fails to particularize specific factual allegations
to support each specific alleged rule violation, such alleged rule violations and claims should
be dismissed.

C. To the extent that any of the alleged rule violations or claims involve Leonard
Little on or after March 15, 2011, such alleged rule violations and claims should be
dismissed as Respondent did not represent Leonard Little who had obtained new counsel as

stated in the complaint.




WHEREFORE, having fully answered, Respondent requests that such action be

taken in this case as is fair, just and equitable.

Respectfully submitted,

T Shenise (0068461)
P.O. Box 471
Tallmadge, Ohio 44312
(330)472-5622
Fax 330-294-0044
ldsheniselaw@gmail.com

Pro Se




CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing Answer of Respondent to File was
served by regular U.S. Mail postage prepaid this 2nd day of July 2013 upon:

Robert M. Gippin, Esq.
Roderick Linton Belfance, LLP
1 Cascade Plaza, 15™ Floor
Akron, Ohio 44308

Counsel for Realtor
and

Sharyl W. Ginther, Esq.
Gibson & Lowry, LLC

234 Portage Trail

P.0.Box 535

Cuyahoga falls, Ohio 44222

Counsel for Realtor

and

Thomas P. Kot, Esq.
Akron Bar Association
57 S. Broadway St.
Akron, Chio 44308

Bar Counsel




AFFIDAVIT OF PHIL TREXLER

State of Ohio )
)
County of Summit )

Before me, the undersigned authority, on this day personally appeared PHIL TREXLER,
who being by me first duly sworn did depose and state as follows:

1. I, Phil Trexler, am over the age of 18 and am competent to make this affidavit,
The facts stated herein are within my personal knowledge true and correct.

2 I am currently a reporter for the Akron Beacon Journal, and I have been a reporter
for the Beacon Journal since D@c. ?. 149%

3. On January 31, 2012, [ heard a news story on the radio about an elderly man who
was jailed for missing a court date. I thought it would make a good story for the Beacon Journal,
so I proceeded to gather information and interview sources for the story.

4. I interviewed Leonard Little with his wife, Barbara, and his attorney, Larry
Shenise. Ialso interviewed Bill Holland, a sheriff’s spokesman. I attempted to interview Judge
Paul Gallagher, but Judge Gallagher declined to comment because it was a pending case. [ also
attempted to interview Shenise’s opposing counsel in the underlying litigation, but that attorney

did not return my call.

5. I wrote the story that appeared on Page Al of the Akron Beacon Journal on
February 1, 2012. A true, accurate and complete copy of that story is attached hereto as Exhibit
1.

6. After publication, I did not receive any complaints about that story, or any calls
about any inaccuracies in it. There were no requests for corrections or clarifications, No one

complained to me or to any editors about the story or its accuracy.

7. Every item in the story that is in quotation marks is a direct quote from the person
to whom it is attributed. If something is stated, but not in quotations, it is my paraphrase of the
facts.

8. I stand by the accuracy of the entire story, both the specific quotations and the

general gist of the paraphrased portions. S —
EXHIBIT

Further Affiant sayeth not. d:{f?\ LR S—

PHIL TREXLER | o

9. There are no notes or recordings of any interviews from that story.




Sworn and signed before the undersigned Notary Public on the 5* day of November, 2013,

871373

MARY LOU WGODCQCK, Notary Public
Residence - Summit County
Stale Wide Jurisdiction, Ohio
My Commission Expires Sept. 29, 2015
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Karen C, Lefton
Attorney at Law

Direct Dial: 330.434.7563
klefton@brouse.com

BROUSE

November 8, 2013

Via Electronic (bocfilings@sc.chio.gov)
and Regsular U.S. Mail

Board of Commissioners on Grievances and Discipline
Supreme Court of Ohio

65 South Front Street, 5 Floor

Columbus, Ohio 43215-3431

Re:  Case No. 2013-037
Grievance of Larry D. Shenise

Dear Sir/Madam:

388 South Main Street
Suite 500

Akroni, OH 443114407
Office: 330.535.5711
Fax: 330.253.8601

600 Superior Avenue East
Suite 1600

Cleveland, OH 44114-2603
Office: - 216.830.6830

Fax: 216.830.6807

36901 American Way
Suite 2-B

Avon, OH 440114057
Office: 440.934.8080
Fax: 440.934.8115

www.brouse.com

Enclosed please find an 6rig‘1'nal and five (5) copies of a Motion to Quash Subpééna to
Phil Trexler, and a Memorandum in Support with regard to the above-referenced matter. Please
file the original and return a time-stamped copy to my attention in the self-addressed stamped

envelope provided.

Very truly yours,

3, ,/’j// / ;—Z g .
fornsa. KX afTer

Z 4

Karen C. Lefton
KCLl/cag

Enclosures

ce: -vRé)ert M. Gippin, Esq. (all w/enclosure) -
Sharyl W. Ginther, Esq. TR
Larry D. Shenise, Esq. e
Thomas P. Kot, Esq.
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF QHIO

AKRON BAR ASSOCIATION Case No.: 2013-037

v. MOTION TO QUASH SUBPOENA
TO PHIL TREXLER

LARRY D. SHENISE

)
)
)
)
)
)
)
)
)
)
)

Now come Petitioners, THE BEACON JOURNAL PUBLISHING COMPANY, INC.,
and its reporter, PHIL TREXLER (the “Beacon Journal” or “Trexler”), by and through their
attorney, and pursuant to Civ. R. 45(C)(3)(b) and (d) respectfully move this Court for an Order
quashing or otherwise protecting Petitioners from an overbroad, invasive and harassing subpoena
seeking the testimony and notes and recordings of the reporter at a disciplinary hearing where the
Akron Bar Association (“ABA” or “Bar Association”) is seeking 1o discipline Attorney Larry
Shenise (“Shenise”) for his quotations in a newspaper story. The grounds for this motion are
fully set forth in the Memorandum in Support attached hereto.

Respectfully submitted,

‘”’/‘gw /%ZZ%”\

/ Karen C. Lefton,\B5q. (0024522)
BROUSE McDOWELL
388 S. Main Street, Suite 500
Akron, Ohio 44311-4407
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330-535-5711 ~ phone

330-253-8601 — fax

klefton@brouse.com

Attorney for The Beacon Journal Publishing Co.,
Inc. and Phil Trexler




MEMORANDUM IN SUPPORT

STATEMENT OF FACTS

A, The News Story:
On February 1, 2012, the Beacon Journal published a news story headlined “Senior gets

surprise: jail / Massillon man, 80, ends up in Summit County lockup after police find he was
wanted for missing civil hearing he says he did not know was ordered.”’ The story reported on
the travails of Leonard Little, an 80-year-old who discovered he had been a wanted man for
about nine months due to his failure to appear in Summit County Common Pleas Court for a
hearing in a civil lawsuit. Mr. Little was involved in a fender bender on January 30% which led
police to do a routine check, which led them to discover that a warrant, signed by Judge Paul
Gallagher, had been issued on April 13, 2011, for Mr. Little’s arrest. They booked My. Little
into the Summit County Jail, where he cooled his heels for about six hours before being released.
Phil Trexler, a reporter for the Beacon Journal heard about it and wrote the story, which
was published on page A1 on February 1, 2012. Mr. Trexler interviewed Mr. Little as well as his
attorney, Larry Shenise. He tried to interview Judge Gallagher, who declined to comment. The
Court’s public docket shows a number of communications regarding the warrant for Mr. Little’s
arrest and indicates that they were sent to Attorney Shenise, among others. Still, both Mr. Little
and Attorney Shenise denied being aware of the missed hearing until Mr. Little was arrested.
Specifically, in pertinent part, Attorney Shenise was quoted in Trexler’s article as saying:
“I don’t miss hearings if I get notice. If we would have known,
we would have been there. But they never bothered to call to say,

‘Hey, you’re supposed to be here for a hearing. We’re going to issue
warrants for your clients if you don’t appear.’

' February 1, 2012, news story, attached as Exhibit A.

? All dates 2012 unless specified otherwise.



“They didn’t do anything. I would have thought the court
would have the courtesy to say, ‘Hey, you’re supposed to be here.”

No one ever called Mr. Trexler or any other journalist at the Beacon Journal to complain
about the accuracy of the story or to request a correction.” In fact, he heard nothing more about
it until a year and a half after publication, when the Bar Association subpoenaed him to testify at
a Board of Commissioners on Grievances and Discipline hearing on December 5, 2013.

B. The Complaint:

The Bar Association had filed a Complaint against Attorney Shenise®, Count I of which
alleges a violation of the Ohio Rules of Professional Conduct for his quotations in the newspaper
story. Judge Gallagher filed a grievance based on the story, alleging that Attorney Shenise “lied
and impugned the Judge’s reputation in his statements to the Akron Beacon Journal that he has
not been notified by the Court of the hearing and the issuance of the capias.™

Due to the quotation mentioned above,® Attorney Shenise is charged with violating Ohio
Rules of Professional Conduct:

3.5(a)(6) Conduct degrading to a tribunal;

4.1(a) False statement to a third person;

8.2(a) False statement concerning integrity of judicial officer;
8.4(c) Dishonesty, deceit or misrepresentation;

8.4(d) Conduct prejudicial to administration of justice;
8.4(h) Conduct reflecting adversely on fitness to practice.’

* Affidavit of Phil Trexler attached as Exhibit B.
* Complaint attached as Exhibit C.
5 Complaint at paragraph 49.

“ Also found in beldfaced type on page 3 of Exhibit A.

" Complaint at paragraph 50.
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The Beacon Journal, as the community’s newspaper, takes great pains to maintain
independence, neutrality and objectivity in its news pages.® It strives to record the important
workings of government and the courts, and to relay that information to its readers. As such, it
does not embroil itself in others’ dust-ups, which would diminish its role in the community and
its effectiveness as a news organ and as an independent observer.

However, in keeping with its obligation to attempt to resolve discovery disputes, the
Beacon Journal tried to compromise by offering an Affidavit from Mr. Trexler, which states, in
part:

1. The Akron Beacon Journal and Phil Trexler stand by the accuracy of their story about

Leonard Little that was published on page A1 of the newspaper on February 1, 2012.

2. After publication, neither Attorney Shenise nor anyone else contacted Mr, Trexler nor

anyone else at the Beacon Journal to complain about any inaccuracy or any misquotes.

There were no complaints about that news story, period.

3. No notes or recordings pertaining to that news story, or of any interviews used in that

story, exist.”

The compromise was rejected, with Bar Association Attorney Robert M. Gippin writing:
“What he (Shenise) said is a central issue in the grievance proceedings. Indeed, what Shenise
said to Phil js the violation of the Rules.”!" (Emphasis included.)

Respectfully, such a violation — if it is one — may not be proven by trampling the

constitutional protections afforded to the press. In reporting and publishing this story, the Beacon

* Not to be confused with its editorial or opinion pages.

? Exhibit B, Trexler Affidavit.

'* Gippin e-mail attached as Exhibit D.



Journal did a public service for the community. This public service can be done only by a
Newspaper that is free to gather and report the news without fear of being dragged into the
middle of attorney disciplinary proceedings, as the Bar Association seeks to do here. But for the
constitutional protections afforded the free press, journalists would find themselves spending
more time on the witness stand than on their beats.

C. The Rule:

Civ. R. 45(C)(3) states that “[o]n timely motion, the court from which the subpoena was
issued shall quash or modify the subpoena, or order appearance or production only under
specified conditions, if the subpoena does any of the following: . . . (b) Requires disclosure of
privileged or otherwise protected matter and no exception or waiver applies; . . . (d) Subjects a
person to undue burden.”

The well-established qualified privilege against compelling journalists to testify in cases
like this requires the quashing of the Trexler subpoena, as requiring Mr. Trexler to testify and to
provide all notes and recordings regarding his story violates both the United States and Ohio
Constitutions, as will be discussed more fully below. The subpoena is vague, all-encompassing,
overly broad and designed merely to harass. Neither the United States nor Ohio Constitutions nor
applicable rules of civil procedure permit such an intrusion upon the fundamental newsgathering
rights of the press. For the reasons set out below, the subpoena must be quashed.

Further, pursuant to Evid. R. 902(6), printed material purporting to be a newspaper or
periodical is self-authenticating and requires no extrinsic evidence of authenticity in order to be

admitted.!!

"' A true, accurate and complete copy of the February 1, 2012, news story is attached hereto as
Exhibit A and to Phil Trexler’s Affidavit, Exhibit B, at Appendix 1.



LAW AND ARGUMENT

L Journalists have a Constitutional Qualified Privilege against compelled testimony in
cases like this.

The First Amendment of the U.S. Constitution states that “Congress shall make no law . .
. abridging the freedom of speech, or of the press. . . .” The Ohio Constitution, in Section 11 of
Article 1, goes even further, stating that “Every citizen may freely speak, write and publish his
sentiments on all subjects, being responsible for the abuse of that right; and no law shall be
passed to restrain or abridge the liberty of speech, or of the press. .. .” The concept of freedom
of the press includes virtually all activities necessary for the press to perform its duties and fulfill
1ts function, including newsgathering activities, Grosjean v. American Press Co., 297 U.S. 233
(1936); Branzburg v. Hayes, 408 U.S. 665 (1972). A free and independent press occupies a
preferred position in our judicial system, and any attempted infringement thereof is subject to
close scrutiny. Gooding v. Wilson, 405 U.S. 518 (1972); Cohen v. California, 403 U.S. 15
(1971). There is no doubt that compulsory process has a chilling effect on the exercise of First
Amendment freedoms. Sweezy v. New Hampshire, 354 U.S. 234, 245 (1957).

The United States Supreme Court addressed the limited question of whether the
compelled appearance and testimony of a reporter before a federal or state grand jury violates the
First Amendment’s guarantee of freedom of speech and of the press in Branzburg, supra. The
Court specifically held that there is no privilege to refuse to appear before a grand jury until the
government demonstrates a compelling nced for the testimony. However, in light of the
restrictive language of the majority opinion, most federal circuit courts considering the First
Amendment reporter’s privilege have concluded that Branzburg does not preclude recognition of

a privilege where the need for the information is less compelling, and many courts have



extrapolated Branzburg to recognize a qualified privilege in civil proceedings. Just this summer,
the Fourth Circuit Court of Appeals expounded on the difference in I/.S. v. Sterling, 2013 U.S.
App. LEXIS 14646, 2013 WL 3770692 (4" Cir., July 19, 201 3). The Court took great pains — as
many other circuits have done in the wake of Branzburg — to distinguish between reporters who
“were subpoenaed to testify regarding their personal knowledge of criminal activity” and those
who were merely fulfilling their work obligations as members of the press protected by the First

Amendment.

[Nlews gathering is not without its First Amendment
protections. . . . Official harassment of the press undertaken not for
purposes of law enforcement but to disrupt a reporter’s relationship
with his news sources would have no justification. Sterling at 21,
citing Branzburg at 707-708. :

The Fourth Circuit’s recent decision explicitly distinguished between required testimony
in civil and criminal contexts, faulting the District Court for relying on LaRouche v. National
Broadcasting Co., 780 F.2d 1134 (4™ Cir., 1986) — a civil case, rather than Branzburg — a
criminal case with a virtually identical fact patttem.’2 Justice Powell, who filed a concurring
opinion in Branzburg, was the fifth vote for the majority. Branzburg effectively established a
three-part balancing test that recognizes a reporter’s qualified privilege where the party seeking
to compel testimony or records from a member of the press is first required to demonstrate: (1)

That the information sought is relevant; (2) That all alternative sources for the information have

been exhausted and that the information cannot be obtained by any alternative means; and 3)

2 See also In re Special Proceedings, 373 F. 3d 37 (1% Cir. 2004); Gonzales v. National
Broad. Co., Inc, 194 F.3d 29 (2™ Cir. 1999); Riley v. Chester, 612 F.2d 708 (3" Cir. 1979);
Ashcraft v. Conoco, Inc., 218 F.3d 282 (4‘h Cir. 2000); Miller v. Transamerican Press, Inc., 621
F.2d 721 (Sm Cir. 1980); Shoen v. Shoen, 5 F.3d 1289 (9" Cir. 1993); Silkwood v. Kerr-McGee
Corp., 563 F.2d 433 (10™ Cir. 1977); United States v. Caporale, 806 F.2d 1487 (11" Cir. 1986);
Zirelli v. Smith, 656 F.2d 705 (D.C. Cir. 1981).



That the information is essential to the administration of justice. (Emphasis added.) Asheraft,
218 ¥.3d at 287; Miller, 621 F. 2d at 726.

The Sixth Circuit — the only one not to expressly adopt the Branzburg standard —
articulated its own balancing test in /n re Grand Jury Proceedings, 810 F2d. 580, 586 (6™ Cir.
1987). The considerations for compelling testimony or documents from a news reporter are: (1)
Whether the news reporter is merely being harassed in order to disrupt his relationship with
confidential sources; (2) Whether the request is made in good faith; (3) Whether the information
sought bears more than a remote and tenuous relationship to the litigation; and (4) Whether there
is a legitimate need for disclosure. [See also Hade v. City of Fremont, 233 F. Supp. 2d. 884, 889
(2002). In order to compel a non-party Newspaper to disclose this information, the requesting
party must demonstrate that the information is relevant to a significant issue in the litigation, the
information is not available from anyone or anywhere else, and all other avenues have been
exhausted.]

With all due respect to the Bar Association and to the Judge, the suggestion that Attorney
Shenise’s communication with the newspaper reporter is the violation confirms that the subpoena
is over reaching and harassing. 1t fails on the second prong of the In re Grand Jury
Proceedings, supra, test by its vague and burdensome request that Trexler:

“Bring with you and produce: THE FOLLOWING
DOCUMENTATION IS REQUIRED: BRING WITH YOU THE
FOLLOWING DOCUMENTS, AS THAT TERM IS USED IN OHIO
RULES OF CIVIL PROCEDURE 34(A), IN YOUR POSSESSION,

CUSTODY OR CONTROL, PERTAINING TO THE STORY ABOUT

LEONARD LITTLE APPEARING IN THE AKRON BEACON

JOURNAL ON FEBRUARY 1, 2012, INCLUDING BUT NOT
LIMITED TO NOTES AND RECORDINGS.”'?

" Subpoena of Phil Trexler, attached as Exhibit E.



The Bar Association fails to meet the requirements of the third prong of the test set out by
the Sixth Circuit in In Re Grand Jury Proceedings, supra, as well, in that it is unable to
demonstrate that Trexler’s testimony bears more than a remote and tenuous relationship to any
litigation. It can demonstrate no overwhelming or compelling societal interest that would help it
overcome the presumption favoring First Amendment protections for the Newspaper. A judge’s
assertion that a lawyer “lied” and “impugned the judge’s reputation” when the lawyer claimed
that the judge’s office “never bothered to call” to tell him about a hearing or the capias, fails to
meet the standard. Respectfully, while we realize that impugning a judge is a violation of the
Ohio Rules of Professional Conduct, the rules should be subsumed by the constitution — in
particular, in this case, the constitutional protections afforded Journalists who report on a story of
immense public interest even though it may also be personally hurtful to the bench.

Mir. Trexler’s role was solely to gather and report the news. He should be allowed to do
so without being dragged into the middle of attorney disciplinary proceedings, especially where

the statements published seem to be such an insignificant part of the overall complaint.

1. The Ohio Constitution provides a journalis’s privilege against compelled
testimony.

The Ohio Supreme Court has been willing to extend state constitutional protections to the
media greater than those recognized under the federal constitution, though it has not addressed
the existence of a qualified reporter’s privilege head-on except to suggest that overbroad
subpoenas or those issued to harass rather than for a legitimate purpose should be quashed. Stafe
ex rel. National Broadcasting Co. v. Court of Common Pleas, 52 Ohio St. 3d 104, 111 (1990),

The Ninth District Court of Appeals did recognize a reporter’s privilege in  Fawley v. Quirk



(Summit App. 1985) unreported 85- LW ~3678 (9").'* In Fawley, the Court “approved the
extension of a qualified First Amendment privilege to non-confidential sources and materials.”
Such a qualified privilege balances the interests of the media, the state and the criminal
defendant. The Court reiterated thé three-prong test that considered the relevancy of the
information, whether the information could be obtained by alternative means less invasive of the
Constitutional protections, and whether there is a compelling inferest in the information. Once
the qualified privilege is raised, the party seeking the information must overcome the privilege

by meeting the three-prong test.
In Fawley, Judge George’s concurring opinion stated:

The First Amendment to the Constitution guarantees a free press and the
process of newsgathering is an essential part of that free press. The public has a
strong interest in the maintenance of a vigorous, aggressive and independent press
capable of participating in unfettered debate over controversial matters. (Citation
omitted.) Public policy favors the free flow of information and the press’ function
as a vital source of information is weakened whenever the ability of Jjournalists to
gather news is impaired.

See also County of Summit v. Keith Heating and Cooling, Inc., Summit County Case No.
CV 2012 10 5959, Order Granting Motion to Quash subpoena dated September 11, 2013,
("Upon due consideration, the Court agrees with the Beacon Journal and finds that (reporter’s)
journalistic work is protected from compelled disclosure by the First Amendment of the U.S.

Constitution.”)

" Fawley v. Quirk, (Summit App. 1985) unreported 85- LW - 3678 (o™, copy attached as
Exhibit F. Fawley is treated cautiously in State ex rel. National Broadcasting Co. v. Court of
Common Pleas, 52 Ohio St. 3d 104, 111 (1990); however, it is important to note that NBC deals
with a criminal proceeding and Fawley a civil proceeding. The undersigned was unable to find
any cases addressing the issue of a qualified privilege for journalists in bar disciplinary
proceedings or other quasi-judicial proceedings.



There is a dearth of case law in Ohio on subpoenas to reporters in routine civil cases
where one party is attempting to use the reporter’s investigatory work product instead of
conducting a bona fide investigation itself. Indeed, the undersigned was able to find no cases

where news reporters were compelled to testify in bar disciplinary hearings.

IIl.  Standard for subpoenaing a journalist to testify in a disciplinary hearing.

The historical standard to determine whether a journalist may be compelled to testify
before the Board of Commissioners on Grievances is unclear because such motions are not
publicly accessible in matters before the Board, as they are in litigation. A review of the cases in
Disciplinary Handbook Volume IV (Cases 2003-2007) and Disciplinary Handbook Volume V
(Cases 2008 -2010)", in which the Respondent was accused of violating the rules at issue here,'¢
failed to disclose a single case in which the sole factor being charged revolved around the
accused’s quotation in a newspaper. The overwhelming theme of all the cases before the Board
in the last decade involved complaints from clients regarding statements made {or not made) to
the client, misappropriation of clients’ funds, misrepresentation of work done or status of the
case. The undersigned found no case in which a single quotation in a newspaper rose to the level
of a disciplinary complaint and no cases where it appeared that a journalist was compelled to

testify over his assertion of a qualified privilege.

* Prepared by the staff of the Board of Commissioners on Grievances and Discipline.

*3.5(2)(6) Conduct degrading to a tribunal; 4.1(a) False statement to a third person; 8.2(a) False
statement concerning the integrity of a judicial officer; 8.4(c) Dishonesty, deceit or
misrepresentation; 8.4(d) Conduct prejudicial to the administration of justice; 8.4(h) Conduct
reflecting adversely on fitness to practice.

10



Conclusion:

Mr. Trexler merely did what he does every day: Interviewed sources and wrote a news story.
That is the nature of his job. To compel his testimony at a disciplinary hearing would chill the
press and propel the news media down the slippery slope of advocacy rather than neutrality. The
qualified privilege against compelled testimony manifests itself as a sliding scale of protections,
with the protections being practically absolute in civil cases where the testimony is not essential
to the administration of justice or where it is available through other sources, and non-existent
where the news reporter is an eyewitness to a crime.

In this quasi-judicial setting, where the Bar Association is pursuing disciplinary charges
against an attorney, the standard to infringe upon a news reporter’s qualified privilege against
compelled testimony should be cven greater. Respectfully, the Bar Association cannot
demonstrate that the facts of this case overcome the clear preference for First Amendment
protections.

For all the above-stated reasons, the public interest is best served by ensuring that the
community continues to be well-informed by protecting the journalist from this overly
burdensome and harassing subpoena. While the Beacon Journal recognizes that there are times
where it is appropriate and necessary to compel the testimony of a news reporter, this is not that
time. The Beacon Journal respectfully requests that this Board find that the subpoena issued to
the Beacon Journal’s reporter infringes upon the newspaper’s U.S. and Ohio Constitutional rights
to gather and report the news. The Beacon Journal prays for an Order quashing the subpoena or

other relief as deemed appropriate by this Court, and for reasonable attorneys’ fees.

1y



Respectfull y submitted,

\./

aren C. Lefton (0024522)
BROUSE McDOWELL
388 S. Main Street, Suite 500
Akron, OH 44311-4407
330-535-5711 ~ phone
330-253-8601 ~ fax
kleftonf@brouse.com
Attorney for The Beacon Journal Publishing
Co., Inc. and Phil Trexler
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CERTIFICATE OF SERVICE

A copy of the foregoing Motion to Quash Subpoena and Memorandum in Support was sent via

regular mail on this ?Vé\‘z‘ay of November, 2013, to:

Robert M. Gippin

Roderick Linton Belfance, LLP
1 Cascade Plaza, 15 Floor
Akron, Chio 44308
330-315-3400 - ph
330-434-9220 — fax
rgippin@@riblip.com

Sharyl W. Ginther

Gibson & Lowry LLC

234 Portage Trail

P.O. Box 535

Cuyahoga Falls, OH 44222
330-929-0507 — ph
330-929-6605 — fax
sharvlesgreadaol.com
ATTORNEYS FOR RELATOR

Larry D. Shenise, Esq.
P.O. Box 471
Tallmadge, OH 44278
330-472-5622 — ph
RESPONDENT

Thomas P. Kot

Bar Counsel, Akron Bar Association
57 S. Broadway St.

Akron, Ohio 44308

330-253-5007 — ph

330-253-2140 — fax

tpkotizneohio. twebe.com

869938

Ao Lo

Karen C. Lefton (0024522)

Attorney for The Beacon Journal Publishing

Company, Inc. and Phil Trexler
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Lefton, Karen C.

Karen, the bar complaint v. Shenise deals with his bolded quote in the story below. I believe it was accurate.
Shenise never complained when it came out. Now, he says I misquoted him. There are no notes or recordings.
Thanks, Phil
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SENIOR GETS SURPRISE: JAIL
MASSILLON MAN, 80, ENDS UP IN SUMMIT COUNTY LOCKUP AFTER POLICE FIND HE WAS
WANTED FOR MISSING CIVIL HEARING HE SAYS HE DID NOT KNOW WAS ORDERED

A trip to the store for a bottle of glue turned into 80-year-old Leonard Little's first time in jail.

The Massillon retiree committed no crime to earn the time. But he was a wanted man for about nine months for
his failure to appear in Summit County Common Pleas Court for a hearing in a civil lawsuit.

[t was a hearing Judge Paul Gallagher ordered that neither Little nor his attorney say they knew about.

This breakdown in communication prompted the judge last spring to issue an arrest warrant for contempt of
court. Once again, according to Little and his attorney, no one told them of the judge's order.

They only learned of its existence Monday, they said, when the grandfather was booked into the county jail.

"I was humiliated beyond belief," Little said Tuesday. "I have always tried to do the right thing, and then to
wind up in jail? Murderers and rapists got treatment as good or better than I did."

Gallagher, who signed the arrest warrant April 13, said he cannot discuss the pending case. Nonetheless, on
Monday he ordered Little released from the Summit County Jail, about six hours after his booking. When Little
teft the jail, he said he didn't sign his $20,000 signature bond nor did he receive a new court date.

Attorney Larry Shenise, who handled the civil lawsuit for Little and his son, William, said no one from
Gallagher's court notified him by mail or a phone call of the March hearing the Littles missed.

No notice, he said, was sent by the court on the subsequent arrest warrants.

"I don’t miss hearings if I get notice,” Shenise said. "If we would have known, we would have been there.
But they never bothered to call to say, "Hey, you're supposed to be here for a hearing. We're going to
issue warrants for your clients if you don't appear.'

"They didn’t do anything,"” he said. "1 would have thought the court would have the courtesy to say,
'Hey, you're supposed to be here.' "

Shenise said it wasn't until Tuesday that Gallagher sct a new hearing date of Feb. 8.

The missed March hearing date along with the arrest warrants are listed on the court's Internet docket. But
because the suit was put on hold with the filing of Little's bankruptcy in May, Shenise said he had no need to
view the case file,

The lawsuit stems from a family business deal that went awry. The attorney opposing Little in the lawsuit did

1



ot return a call Tuesday.

WARRANT ISSUED
Warrants generally are sent to the sheriff and entered into the law enforcement computer. Those wanted on

warrants are not notified.

That apparently was the case with Little. He said he had no idea he was a wanted man for nearly a year. Little
and his wife of 60 years, Barbara, on Tuesday recounted the events that led to his jail stint.

Little said he went out early Monday morning to buy glue for a woodworking project. He stopped at a gas
station, where he had a collision with another car.

A Massillon officer arrived and checked Little's driving record. The warrant was found and Little was taken by
the officer into Summit County, where deputies met them in Green. Deputies handcuffed Little and took him to

jail about 10 a.m.
Little said that during his stay, jailers never gave him his medication for high blood pressure and diabetes. He

was fingerprinted, photographed and placed in a cell.

"They booked me like a common criminal,” Little said.
Sheriff's spokesman Bill Holland said inmates on medication must have their prescriptions and dosage verified.

Once that occurs, the jail's 600-plus inmates are given their meds at the same time two to three times a day. In
Little’s case, he came after the first medication distribution and was released before the next rotation, Holland
said.

Little, who has no criminal record, remains baffled at how he wound up jailed for a day.

"If T knew I was supposed to have appeared in court, I would have been there," he said. "I always take my civic

duties seriously.”

Caption: 1) Leonard Little of Massillon talks about his arrest for failure to appear in Summit County court for a
civil hearing he said he didn't know was ordered. 2) Leonard Little of Massillon sits with his dog C.C. and
discusses his arrest and day’s stay in Summit County Jail. A new hearing in the civil case that landed him in jail

has been set for Feb. 8.

Keywords: Jail Prisoner Senior Citizen
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AFFIDAVIT OF PHIL TREXLER

State of Ohio }
)
County of Summit )

Before me, the undersigned authority, on this day personally appeared PHIL TREXLER,
who being by me first duly sworn did depose and state as follows:

1. I, Phil Trexler, am over the age of 18 and am competent to make this affidavit.
The facts stated herein are within my personal knowledge true and correct.

2. I am currently a repoﬁer for the Akron Beacon Journal, and 1 have been a reporter
for the Beacon Journal since D@c. €, 1A7Y

3. On January 31, 2012, I heard a news story on the radio about an elderly man who
was jailed for missing a court date. I thought it would make a good story for the Beacon J ournal,
so I proceeded to gather information and interview sources for the story.

4, I interviewed Leonard Little with his wife, Barbara, and his attorney, Larry
Shenise. [also interviewed Bill Holland, a sheriff’s spokesman. 1 attempted to interview Judge
Paul Gallagher, but Judge Gallagher declined to comment because it was a pending case. [ also
atternpted to interview Shenise’s opposing counsel in the underlying litigation, but that attorney

did not return my call.

5. I wrote the story that appeared on Page Al of the Akron Beacon Journal on
February 1, 2012. A true, accurate and complete copy of that story is attached hereto as Exhibit

1. ‘

6. After publication, I did not receive any complaints about that story, or any calls
about any inaccuracies in it. There were no requests for corrections or clarifications. No one
complained to me or to any editors about the story or its accuracy.

7. Every item in the story that is in quotation marks is a direct quote from the person
to whom it is attributed. If something is stated, but not in quotations, it is my paraphrase of the
facts.

8. I stand by the accuracy of the entire story, both the specific quotations and the

general gist of the paraphrased portions.

9. There are no notes or recordings of any interviews from that story.

Further Affiant sayeth not.

PHIL TREXLER % =

Exhibit
B




Sworn and signed before the undersigned Notary Public on the ) day of November, 2013.

ot

Not ;w id for the State of Ohio -

871373

MARY LOU WGODCQCK, Notary Public
Residence - Summit County
State Wide Jurisdiction, Qhio
My Commission Expires Sept. 29, 2015
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Lefton, Karen C.

Karen, the bar complaint v. Shenise deals with his bolded quote in the story below. I believe it was accurate.
Shenise never complained when it came out. Now, he says I misquoted him. There are no notes or recordings.
Thanks, Phil

1/5 - Wednesday, February 1, 2012

Edition: 1 STAR
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Page: Al

Source: By Phil Trexler, Beacon Journal staff writer

Type: Metro

Ilustration: PHOTO: (2) Phil Masturzo / Akron Beacon Journal photos

Memo: Phil Trexler can be reached at 330-996-3717 or ptrexler(@thebeaconjournal.com.
File Name: 4057515.xml

SENIOR GETS SURPRISE: JAIL
MASSILLON MAN, 80, ENDS UP IN SUMMIT COUNTY LOCKUP AFTER POLICE FIND HE WAS
WANTED FOR MISSING CIVIL HEARING HE SAYS HE DID NOT KNOW WAS ORDERED

A trip to the store for a bottle of glue turned into 80-year-old Leonard Little's first time in jail.

The Massillon retiree committed no crime to earn the time. But he was a wanted man for about nine months for
his failure to appear in Summit County Common Pleas Court for a hearing in a civil lawsuit.

It was a hearing Judge Paul Gallagher ordered that neither Little nor his attorney say they knew about.

This breakdown in communication prompted the judge last spring to issue an arrest warrant for contempt of
court. Once again, according to Little and his attorney, no one told them of the judge's order.

They only learned of its existence Monday, they said, when the grandfather was booked into the county jail.

1 was humiliated beyond belief,” Little said Tuesday. "I have always tried to do the right thing, and then to
wind up in jail? Murderers and rapists got treatment as good or better than I did."

Gallagher, who signed the arrest warrant April 13, said he cannot discuss the pending case. Nonetheless, on
Monday he ordered Little released from the Summit County Jail, about six hours after his booking. When Little
left the jail, he said he didn't sign his $20,000 signature bond nor did he receive a new court date.

Attorney Larry Shenise, who handled the civil lawsuit for Little and his son, William, said no one from
Gallagher's court notified him by mail or a phone call of the March hearing the Littles missed.

No notice, he said, was sent by the court on the subsequent arrest warrants.

"1 don't miss hearings if I get notice,"” Shenise said. "'If we would have known, we would have been there.
But they never bothered to call to say, 'Hey, you're supposed to be here for a hearing. We're going to
issue warrants for your clients if you don't appear.’

"They didn't do anything," he said. "I would have thought the court would have the courtesy to say,
'Hey, you're supposed to be here,' "

Shenise said it wasn't until Tuesday that Gallagher set a new hearing date of Feb. 8.

The missed March hearing date along with the arrest warrants are listed on the court's Internet docket. But
because the suit was put on hold with the filing of Little's bankruptcy in May, Shenise said he had no need to
view the case file.

The lawsuit stems from a family business deal that went awry. The attorney opposing Little in the lawsuit did

1



7
~ not return a call Tuesday.

WARRANT ISSUED
Warrants generally are sent to the sheriff and entered into the law enforcement computer. Those wanted on

warrants are not notified.

That apparently was the case with Little, He said he had no idea he was a wanted man for nearly a year. Little
and his wife of 60 years, Barbara, on Tuesday recounted the events that led to his jail stint.

Little said he went out early Monday morning to buy glue for a woodworking project. He stopped at a gas
station, where he had a collision with another car.

A Massillon officer arrived and checked Little's driving record. The warrant was found and Little was taken by
the officer into Summit County, where deputies met them in Green. Deputies handcuffed Little and took him to

jail about 10 a.m.
Little said that during his stay, jailers never gave him his medication for high blood pressure and diabetes. He

was fingerprinted, photographed and placed in a cell.
"They booked me like a common criminal,” Little said.
Sheriff's spokesman Bill Holland said inmates on medication must have their prescriptions and dosagc, verified.

Once that occurs, the jail's 600-plus inmates are given their meds at the same time two to three times a day, In
Little's case, he came after the first medication distribution and was released before the next rotation, Holland

said.
Little, who has no criminal record, remains baffled at how he wound up jailed for a day.

"If I knew I was supposed to have appeared in court, I would have been there," he said. "I always take my civic
duties seriously.”

Caption: 1) Leonard Little of Massillon talks about his arrest for failure to appear in Summit County court for a
civil hearing he said he didn't know was ordered. 2) Leonard Little of Massillon sits with his dog C.C. and
discusses his arrest and day’s stay in Summit County Jail. A new hearing in the civil case that landed him in jail

has been set for Feb. 8.

Keywords: Jail Prisoner Senior Citizen
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{ BEFORE THE BOARD OF COMMISSIONERS
i ON GRIEVANCES AND DISCIPLINE OF ‘
: THE SUPREME COURT OF OHIO "
‘i IN RE: * ,:
|| COMPLAINT AGAINST
|| LARRY D. SHENISE *
|1 Registration No. 0068461 ‘
li P.O. Box 471 *
| Tallmadge, OH 44278
* COMPLAINT AND
! CERTIFICATE
1 RESPONDENT * (Rule V of The Supreme Court |
i Rules for the Government of The '
1 *  Barof Ohio)
‘; AKRON BAR ASSOCIATION ' :
|| 57 South Broadway Street *
i+ Akron, Ohio 44308

RELATOR

Now comes the Relator, Akron Bar Association, and alleges that Larry D.

Shenise, duly admitted to the practice of law in the State of Ohio, has been engaged in

11 misconduct in violation of the Ohio Rules of Professional Conduct.

INTRODUCTION & PARTIES

L. The Akron Bar Association (“Relator”) is a Certified Grievance Committee under
Gov.Bar R.V(3)(C). Relator has been authorized by the Board of Commissioners on
Grievances and Discipline for the Supreme Court of the State of Ohio 1o investigate
allegations of misconduct by attorneys and initiate complaints as a result of
investigations under the provisions of the Rules for the Government of the Bar as
promulgated in the State of Ohio.

2. Larry D. Shenise (“Respondent”) is an attorney at law licensed to practice in Ohio since

November 1997, Registration No. 0068461, with his business address registered with

* the Supreme Court of Ohio as P.O. Box 471, Tallmadge, Ohio, 44278.

Exhibit
C




3. Honorable Paul A. Gallagher (* Judge Gallagher™) was the presiding judge in the
matter of Lake Family Properties Ltd. v. William Little, Summit County of Common
Pleas Court Case No. CV-2008-08-5640 and is an original witness herein.

|| 4. William Little (“William Little”) is a former client of Respondent and an original

witness herein.
5. Leonard Little (“Leonard Little”) is a former client of Respondent and an original

witness herein.

COUNT1

Now comes Relator, and for Count I against Respondent states as follows:
6. On or about June 30, 2008, Lake Properties, Ltd. brought an eviction and damages
action in the Akron Municipal Court against William and Leonard Little (“the

Lawsuit”). The property involved was an auto repair shop, occupied under a

' lease/option by William, with Leonard as co-signer.

gf 7. On or about July 17, 2008, Respondent answered and counterclaimed against Lake
Properties, Ltd on behalf of both William and Leonard Little and had the Lawsuit
transferred to the Summit County Common Pleas Court.

8. On or about August 11, 2008, the Lawsuit, as Case No. CV 2008-08-5640, was

| assigned to Judge Paul Gallagher.

9. Respondent ceased to maintain professional liability insurance during his
representation of the Littles in connection with the Lawsuit, having let it lapse in

' March of 2010.

’ 10. Respondent did not notify the Littles or his other clients of the lapse of professional

liability insurance or have the Littles or his other clients sign a written

acknowledgement of his lack of professional liability insurance.

" 11. As of the time of the conclusion of the investigation of this matier on March 28, 2013,
there was no evidence that Respondent had obtained malpractice insurance.
12. Relator alleges that as a result of the information set forth in Count 1, Respondent has

violated Ohio Rule of Professional Conduct Rule 1.4(c).

N2




13,

14.

15.

16.
17.

22.

23.

COUNT I

Now comes Relator, and for Count II against Respondent states as follows:

On October 1, 2008, a company named Run Down Ghost Town (“Ghost Town™)
moved lo intervene in the Lawsuit, claiming to be the assignee of the rents to be paid
to Lake Properties, Ltd. under the lease. Ghost Town further moved for an order for
the rents to be paid in to the Clerk of Courts dusing the pendency of the litigation.

The motion was not opposed by Respondent and was granted on January 20, 2009.
The Respondent did not file a counterclaim against Ghost Town on behalf of the
Littles, and in fact, subsequently dismissed the counterclaim against Lake Propertics,
Ltd.

Respondent did not inform the Littles of the Motion or the Order for the rents to be
paid during the pendency of the litigation. The Littles were not advised of the
potential consequences of not complying with the Order and thus were not given the
option to comply with it,

On August 11, 2009, Ghost Town moved for summary judgment against the Littles.
Respondent filed a brief in opposition on behalf of both Littles, but on May 21, 2010,
summary judgment was granted to Ghost Town for judgment in excess of $1 14,000
against both defendants. The judgment was based, in part, on the failure of the Littles

to obey the Court’s Order to deposit rents,

- On July 22, 2010, Ghost Town moved to have the summary judgment certified as a

Final Order for Appeal.

. Respondent did not oppose said motion and Final Judgment was entered on

September 28, 2010).

20. Respondent filed a Notice of Appeal on October 29, 2010, thirty-one days later.

. Ghost Town filed a motion to dismiss the appeal as late, which was not opposed by

Respondent, and the motion was granted on December 22, 2010.
On February 2, 2011, the Littles, through their Family Trust, consummated the sale of
property at 1382 Hightower Dr., Uniontown, Ohio, which brought net proceeds of

$68, 686.74, which was put into Escrow.
On February 11, 2011, Respondent filed a Motion to return the Escrowed Funds to

(OS]



24.

26.

27.

28.

29.

30.

33.

the: Littles.
On March 1, 2011, the Court ordered that the proceeds were to be given to Ghost

Town in partial satisfaction of its judgment lien. The Court noted in its Order that
Defendant Little had misstated the Jaw and misrepresented to the Court, by omission

of relevant Trust documents, that Ghost Town is only entitled to one-half the

proceeds.

.On July 22, 2010, at the same time it filed its Motion to Convert the Summary

Judgment into Final Judgment, Ghost Town commenced discovery against the Litlles
for Production of Documents and Depositions where were scheduled for August, 27,
2010.

Respondent neither advised the Littles of the deposition notices, nor produced the
documents requested in discovery.

Ghost Town moved to compel discovery and for sanctions on September 9, 2010,

On October 4, 2010, Shenise filed a motion for extension of the time to respond to the
Motion to Compel, which was granted to November 8, 2010,

However, Respondent never filed a response to the Motion to Compel, which was
then granted on January 11, 2011, and included an Order to pay attorney fees and
costs as well as to immediately respond to discovery and to reset the depositions.
Respondent failed to notify the Littles of the discovery Order or to do anything to

bring the Littles into compliance with it. Ghost Town moved for contempt on

February 14, 2011.

- No opposition was filed by Respondent.
. On March 17, 2011, the Court issued to Respondent and the Littles an Order for a

Show Cause Hearing scheduled for March 30, 2011 at 1:30 p.m. as to why they
should not be held in contempt for failing to comply with the January 11, 2011 Order.
The Order was sent by the Court to Respondent and the two other attorneys on the
case.

Neither Respondent nor either of the Littles appeared al the show cause hearing on
March 30, 2011. While counsel for Ghost Town was still in Chambers, the Court's
staff telephoned Respondent’s office number and lefi a message about the missed

hearing. Respondent never called back or otherwise communicated to the Court



34,

36.

37.

39.

40.

41.

about the missed hearing.
On April I3, 2011, the Court ordered a capias to be issued for the Littles’ arrest. The

Order stated that it was to be sent directly to William and Leonard Little, as well as to

Respondent and other counsel.

. The notice to Leonard was returned as not deliverable. On April 27, 2011, the Court

issued a nunc pro tunc Order specifying addresses to be used for William and
Leonard Little. The address for Leonard was 520 Sheri Avenue in Massillon. That
was Leonard’s address at the time, as it is now.

Leonard Little hired other counsel in early March of 2011 to file for Chapter 7
bankruptcy. That petition was filed on March 21, 2011.

Respondent stated to Relator’s investigators that he ignored the capias notices, as well
as the discovery request and deposition notices, because of the bankruptcies filed or

to be filed by William Little and Leonard Little.

. However, the Common Pleas Court record reflects that Leonard Little’s Notice of

Bankruptcy was not filed in the Common Pleas Court case until May 3, 2011, after
the capias was issued.

The count records reflect that Respondent filed a bankruptcy petition on behalf of
William Little on August 11, 2011, but that the notice of the bankruptcy to the
Common Pleas Court was not filed until January 31, 2012 at 9:54 a.m.

Earlier that same morning of January 31, 2012, Leonard Little had been arrested
on the capias after he was involved in a minor automobile aceident.

Relator alleges that as a result of the information set forth in Count I1, Respondent

has violated the Ohio Rules of Professional Conduct Rules:

1.1 Competence;

1.2 Scope of Representation & Allocation of Authority
Between Client & Lawyer; '

1.3 Diligence;

La(a)(1), (a)(3), & (b) Communication:

3.4(c) & (d) Fairness to Opposing Party and Counsel;

8.4(c) & (d) Misconduct
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44,

45,

46.

47.

49,

COUNT U1

Now comes Relator, and for Count III against Respondent states as follows:

There were no further proceedings in the Common Pleas Court until Leonard Little
was involved in a traffic accident in Stark County on January 31, 2012.

‘The police ran a computer check and the warrant came up. He was arrested,
handcuffed, transferred to the Summit County Sheriff and put in the Summit
County Jail at 10:00 a.m.

He remained there for about six hours until Judge Gallagher ordered his release on a
signature bond. Leonard was by then eighty years old, with medical conditions.

At a subsequent hearing on March 28, 2012, Judge Gallagher vacated the contempt,
finding that the Littles had not received notice of the March 30, 2011 hearing from

their attorney.

The Akron Beacon Journal learned of Leonard Little’s arrest and ran an extensive

story about it on February 1, 2012.

In the article, Respondent was quoted and paraphrased as saying that he had not
received notice of the March 30, 2011 hearing from the Court, either by mail or by
phone, nor of the subsequent arrest warrants.

Respondent said that he would not miss a hearing of which he got notice. Of the
Court he said, in part, “they never bothered to call . . . I would have thought the court
would have the courtesy to call to say, ‘Hey, you're supposed to be here.””

Judge Gallagher filed a grievance that Respondent lied and impugned the Judge’s
reputation in his statements to the Akron Beacon Journal that he had not been

notified by the Court of the hearing and the issuance of the capias.

- Relator alleges that as a result of the information set forth in Count 111, Respondent

has violated the Ohio Rules of Professional Conduct Rules:

3.5(a)(6) Conduct degrading to a tribunal;

4.1(a)  False statement to third person;

8.2(a)  False statement concerning integrity of judicial officer;
8.4(cy  Dishonesty, deceit or misrepresentation;

8.4(d)  Conduct prejudicial to administration of justice;

8.4(hy  Conduct reflecting adversely on fitness to practice.




REQUEST FOR RELIEF

Relator asks that such discipline be administered to Respondent as may be

deemed appropriate following a hearing on the merits.

Respectfully submitted; ™ .

+

ROBERT M. GIPPIN #G023478 SHARYL W GINTHER #0056238
Attorney for Relator Attorney for Relator

Roderick Linton Belfance, LLP Gibson & Lowry, LLC

1 Cascade Plaza, 15th Floor 234 Portage Trail

Akron, OH 44308 P.O. Box 535

(330) 315-3400 Cuyahoga Falls, OH 44222
Fax:(330) 434-9220 (330) 929-0507
rgippin@iiblip.com Fax: (330) 929-6605

sharylesq@@aol.com
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THOMAS P. KOT #0000770
Bar Counsel
Akron Bar Association
57 S. Broadway St.
Akron, OH 44308
(330) 253-5007
Fax: (330) 253-2140
ipkot@neohio.twebe.com




CERTIFICATE

The undersigned, Thomas P. Kot, Bar Counsel of the Akron Bar Association,
hereby certifies that Robert M. Gippin and Sharyl W. Ginther are duly authorized to
represent Relator in the premises and have accepted the responsibility of prosecuting the

complaint to its conclusion. After investigation, Relator believes reasonable cause exisis

to warrant a hearing on such complaint.

bated: May éz__/__, 2013

Ty ¢ et

Thomas P. kot, Bar Counsel

Gov. Bar R. V, §4(I) Requirements for Filing a Complaint,

H Definition. “Complaint” means a formal written allegation of misconduct or

mental illness of a person designated as the respondent.
% ¥ %k

(7) Complaint Filed by Certified Grievance Committee. Six copies of all

.| complaints shall be filed with the Secretary of the Board. Complaints filed by a Certified

Grievance Committee shall be filed in the name of the committee as relator. The

complaint shall not be accepted for filing unless signed by one or more attorneys
admitted to the practice of law in Ohio, who shall be counsel for the relator. The
complaint shall be accompanied by a written certification, signed by the president,
secretary, or chair of the Certified Grievance Commilttee, that the counsel are authorized
to represent the relator in the action and have accepted the responsibility of prosecuting
the complaint to conclusion. The certification shall constitute the authorization of the
counsel to represent the relator in the action as fully and completely as if designated and
appointed by order of the Supreme Court with all the privileges and immunities of an
officer of the Supreme Court. The complaint also may be signed by the grievant.

(8) Complaint Filed by Disciplinary Counsel. Six copies of all complaints shall be
filed with the Secretary of the Board. Complaints filed by the Disciplinary Counsel shall
be filed in the name of the Disciplinary Counsel as relator.

9 Service. Upon the filing of a complaint with the Secretary of the Board, the
relator shall forward a copy of the complaint to the Disciphinary Counsel, the Certified
Grievance Committee of the Ohio State Bar Association, the local bar association, and
any Certified Grievance Commitiee serving the county or counties in which the
respondent resides and maintains an office and for the county from which the complaint

arose.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the forgoing Complaint and
Certificate was sent by Certified & Regular U.S. Mail, postage prepaid, the <Q/ day of
May, 2013 to:

ATTORNEY LARRY D. SHENISE
P.O. Box 471
Tallmadge, OH 44278

]

Punas § Kt
THOMAS P. KOT #0000770
Bar Counsel
Akron Bar Association
57 S. Broadway St.
Akron, OH 44308
(330) 253-5007
Fax: (330) 253-2140
tpkot@nechio.twebe.com




Lefton, Karen C.

From: Robert Gippin <RGippin@ribllp.com>

Sent: Friday, October 04, 2013 9:53 AM

To: Lefton, Karen C.

Ce: Sharylesq@aol.com; tpkot@nechio.twcbhe.com
Subject: ABA v Shenise, Trexler subpoena

Hi, Karen, Larry Shenise has informed us that he will not agree to the admission of an affidavit from Phil Trexler unless
there is also a tape of his interview. Since we understand that there is no such tape, we cannot withdraw the
subpoena. Please confer again with your clients, we hope that they will decide in this instance not to contest the

subpoena.

As we discussed, Phil’s testimony is the only available source of evidence to rebut Shenise’s contention that he was
misquoted. What he said is a central issue in the grievance proceedings. Indeed, what Shenise said to Phil is the
violation of the Rules. Thatis a significant distinction from situations in which the reporter’s testimony is only collateral
to the issues being litigated or is only supplemental.

If you must contest the subpoena, however, please do so promptly. We issued it when we did in order to allow ample
time for an objection to be determined if necessary.

Thanks.

Bob

Robert M. Gippin

Roderick Linton Belfance LLP
1500 One Cascade Plaza
Akron, Ohio 44308
330-315-3400

330-434-9220 fax

This message is being sent by an attorney at law and may contain privileged or otherwise legally protected confidential
information. If you have received this message in ervor, please delete it completely and notify the sender.

Exhibit

i D




BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF OHIO

Subpoena Duces Tecum

To: Phil Trexler : Akron Bar Association
Akron Bar Association :
44 East Exchange Street : vs.
Akron, OH 44308 :
Larry D. Shenise

Case No. 2013-037

You are hereby required to be and appear before The Board of Commissioners on Grievances and Discipline of the

Supreme Court of Ohio at Akron Bar Association, 57 S. Broadway St., Akron, OH 44308 on the S‘hday of December,

2013, at 10:00 a.m., to testify in a certain matter pending before said Board and also that you bring with you and

produce:

THE FOLLOWING DOCUMENTATION 1S REQUIRED:
BRING WITH YOU THE FOLLOWING DOCUMENTS, AS THAT TERM IS USED IN OHIO RULE OF CIVIL

PROCEDURE 34(A), IN YOUR POSSESSION, CUSTODY OR CONTROL, PERTAINING TO THE STORY ABOUT
LEONARD LITTLE APPEARING IN THE AKRON BEACON JOURNAL ON FEBRUARY 1, 2012, INCLUDING

BUT NOT LIMITED TO NOTES AND RECORDINGS.

Witness my name and the seal of said Court the 30" day ¢ August, 2013.

Exhibit

E

This Subpoena Duces Tecum is to be served in accord with Rule 45(B) Ohio Rules of Civil Procedure.

Effect of Refusal to Testify. The refusal or neglect of a person subpoenaed as a witness to obey a subpoena, to attend, to
be sworn or to affirm, or to answer any proper question shall be considered a contempt of the Supreme Court and shall be

punishable accordingly. See Gov. Bar R. V(11XC).

Protections and Duties of Persons Subject to Subpoena: See reverse side for Civ. R. 45(C) and (D).

BC-5
710



CIVIL RULE 45(CY PROTECTION OF PERSONS SUBJECT TO SUBPOENAS

(1) A party or an atiorney responsible for the issuance and service of a subpoena shall take reasonable steps to aveid imposing undue
burden or expense on a person subject 1o that subpoena.

{2) (a) A person commanded to produce under divisions (A)1)(b)(ii}, (iii), (iv), or [V} of this rule need not appear in person at the place
of production or inspection unless commanded to attend and give testimony at a deposition, hearing, or trial.

{b) Subject to division (D}(2) of this rule, a person commanded to produce under divisions (AJ(IXb)(iD), (iii), (iv), or (v) of this rule
may, within fourteen days after service of the subpoena or before the time specified for compliance if such time i less than fourteen days after
service, serve upon the party or attorney designated in the subpoena written objections to production. If objection is made, the party serving the
subpoena shall not be entitled to production except pursuant to an order of the court by which the subpoena was issued. If objection has been
made, the party serving the subpoena, upon notice to the person commanded to produce, may move at any time for an order to compel the
production. An order to compel production shalf protect any person who is not a party or an officer of a party from significant expense resulting
from the production commanded.

(3) On timely motion, the court from which the subpoena was issued shall quash or modify the subpoena, or order appearance or
production only under specified conditions, if the subpoena does any of the following;

{a) Fails to allow reasonable time to comply;

(b) Requires disclosure of privileged or otherwise protected matter and no exception or waiver applies; 8

(¢} Requires disclosure of a fact known or opinion held by an expert not retained or specially employed by any party in anticipation
of litigation or preparation for trial as described by Civ. R. 26(B)(4), if the fact or opinion does not describe specific gvents or occurrences in
dispute and results from study by that expert that was not made at the reguest of any party;

(¢) Subjecis a person 0 undue burden,

{4) Before filing a motion pursuant to division (C)3)(d) of this rule, a person resisting discovery under this rule shall attempt to resolve
any claim of undue burder throngh discussions with the issuing attorney. A motion filed pursuant to division (C)3)(d) of this rule shall be
supported by an affidavit of the subpoenaed person or a certificate of that person’s attorney of the efforts made to resolve any claim of undue
burden.

(5) If a motion is made under division (C)}3)(c) or {C)(3)(d) of this rule, the court shail quash or modify the subpoena unless the party in
whose behalf the subpoena is issued shows a substantial need for the testimony or material that cannoet be otherwise met without undue hardship
and assurcs that the person to whom the subpoena is addressed will be reasonably compensated.

CIVIL RULE 45(D) DUTIES IN RESPONDING TO SUBPOENA

{1) A person responding to a subpoena to produce documents shall, at the person’s option, produce them as they are kept in the usual course
of business or organized and labeled to correspond with the categories in the subpoena. A person producing documents or electronically stored
information pursuant to a subpoena for them shall permit their inspection and copying by all parties present at the time and place set in the
subpoena for inspection and copying.

(2} If a request does not specify the form or forms for producing electronically stored information, a person responding to a subpoena may
produce the information in a form or forms in which the information is ordinarily maintained if that form is reasonably useable, or in any form
that is reasonably useable. Unless ordered by the court or agreed to by the person subpoenaed, a person responding to a subpoena need not
produce the same elecironically stored information in more than one form.

(3) A person need pot provide discovery of electronically stored information when the production imposes undue burden or expense. On
motion to compel discovery or for a protective order, the person from whom electronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If 2 showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows good cause, The court shall consider the factors
in Civ. R. 26(B)(4) when determining if pood cause exists. In ordering production of electronically stored information, the court may specify the
format, extent, timing, allocation of expenses and other conditions for the discovery of the electronically stored information.

{4) When information subject o a subpoena is withheld on a claim that it is privileged or subject to protection as tral preparation materials,
the claim shall be made expressly and shall be supported by a description of the nature of the documents, communications, or things not
produced that is sufficient to enable the demanding party to contest the claim.

{53 Wialtinadion & p.oduvad brivsponse w a subpocna ihat is subject 10 a claim of privilege or of protection as trial-preparation materiai,
the person making the claixs may notify any party that received the information of the claim and the basis for it. Afier being notified, a receiving
party must promptly return, sequester, or destroy the specified information and any copies within the party’s possession, custody or control. A
party may not use or disclose the information until the claim is resolved. A receiving party may promptly present the information to the court
under seal for a determination of the claim of privilege or of protection as wrial-preparation material, If the receiving party disclosed the
information before being notified, it must take reasonable steps to retrieve it. The person who produced the information must preserve the
information until the clain is resolved.

$ % % £ * & £ % 4+ % #

RETURN OF SERVICE
0 Ireceived this subpoenaon , 2013, and served the person named by ____personal service, __ leaving a copy at their usual
place of residence, ot {other) ,onthe  dayof , 2013,

0 I was unable to complete service for the following reason:

Fees {Signature of Serving Party)

Service _ . _

Mileage - Circle One:  Depurty Sheriff  Attorney
Copy Process Server Deputy Clerk

»I-OEBI R Other



Gene P. Fawley v. Robert J. Quirk, 071785 OHCAS, 11822
GENE P. FAWLEY, Plaintiff,

V. .
ROBERT J. QUIRK, et al., Defendants and IN THE MATTER OF THE CONTEMPT

CONVICTION OF MARY GRACE POIDOMANI, Defendant-Appellant.
No. 11822.

85-LW-3679 (9th)

Court of Appeals of Ohio, Ninth District, Summit

July 17, 1985 . W
APPEAL FROM JUDGMENT ENTERED IN THE COMMON PLEAS COURT COUNTY OF

SUMMIT, OHIO CASE NO. CV 83 2 0644.

KENNETH L. GIBSON, Attorney at Law, 234 W. Portage Trail, P. O. Box 535, Cuyahoga
Falls, OH 44221 for Plaintiff.

NORMAN S. CARR, Attorney at Law, 75 E. Market St., Akron, OH 44308 for Defendants.

WILLIAM E. SCHULTZ, Asst. Prosecutor, City-County Safety Bldg., Akron, OH 44308 for
Defendants.
DECISION AND JOURNAL ENTRY

QUILLIN, J.

This cause was heard upon the record in the trial court. Each error assigned has been
reviewed and the following disposition is made:

Mary Grace Poidomani, a newswoman employed by the Akron Beacon Journal Co., appeals
her conviction for contempt in violation of R.C. 2705.02. She refused to reveal the identity of a
non-confidential news source when ordered to do so by a Summit County Common Pleas Court.
We affirm.

Plaintiff-appellee, Police Chief Gene Fawley, sued Mayor Robert Quirk and the City of
Cuyahoga Falls claiming, inter alia, that Quirk and the city had defamed him and injured his
professional reputation by publishing false charges concerning his conduct as police chief. The
counts in the complaint stem from Quirk's firing of Fawley in January, 1982.

On January 5, 1982, Quirk filed charges against Fawley with the City Civil Service
Commission. A few hours before the charges were filed and before Fawley had received notice, a
city employee gave a copy of the charging document with attached memoranda supporting the
charges to Mary Grace Poidomani, a reporter for the Akron Beacon Journal. The city employee
quickly reviewed the material and referred Poidomani to Quirk for further information. Poidomani
contacted Quirk but did not remember learning anything more from him at that time.

Fawley subpoenaed Poidomani to testify. She asked for a protective order and/or an order
quashing the subpoena. The trial court held that, unless Poidomani could claim shield law
protection, she would have to testify. Her attorney informed the court that the shield law did not
apply but still claimed a constitutional privilege not to reveal the identity of the source, the city

Exhibit
F :

employee.
Upon learning that Poidomani would not disclose her source, the trial court found her in

contempt and fined her $100. The court specifically found that the identity of the source was



' critical to plaintiffs cause of action and that plaintiff had exhausted all reasonable means available
to obtain the information. She then related the facts set forth above and named the source.
ASSIGNMENT OF ERROR :

"1. The Court of Common Pleas of Summit County, Ohio erred in finding Mary Grace Poidomani
guilty of summary contempt of court and in levying a fine against her."2. The court of common
pleas erred in determining that the plaintiff in the action below, Gene P. Fawley, had satisfied the
appropriate Ohio qualified privilege standard; i.e., that Ms. Poidomani's source was critical to the
plaintiff below.”

Poidomani admits that she does not come within the protections of R.C. 2738.12, the so-
called shield law. However, she argues that the First Amendment of the United States Constitution
and/or Section Il, Article 1, Ohio Constitution provide a qualified privilege to refuse to reveal the
identity of the non-confidential source.

Analysis in this area must begin with the principle that freedom of the press occupies a
preferred position among the rights conferred by both state and federal constitutions. "**Freedom
of the press, hard-won over the centuries by men of courage, is basic to a free society, ***."
Garland v. Torre (C.A. 2, 1958), 259 F. 2d 545, cert. denied (1958), 358 U.S. 910. Thus, any
infringements on this freedom are strictly limited and closely scrutinized. Branzburg v. Hayes
(1972), 408 U.S. 665.

The United States Supreme Court has recognized that compulsory process has a chilling
effect on First Amendment freedoms.

"**It is particularly important that the exercise of the power of compulsory process be carefully
circumscribed when the investigative process tends to impinge upon such highly sensitive areas
as freedom of political association, and freedom of communication of ideas, < "Sweezy v. New
Hampshire (1957), 354 U.S. 234, 245,

The court in Florida v. Sitbur (1979), 5 Med. L. Rptr. 1188, 1189, reasoned:

"**."To protect against the chilling effect of compulsory process, the press has been afforded a
broad privilege under the First Amendment against compelled testimony and production of
documents. Branzburg v. Hayes, 408 U.8. 665, 707 [1 Med. L. Rptr. 26171 (1972); Morgan v.
State, 337 So. 2d 951, 955-856 [1 Med. L. Rptr. 2589] (Fla. 1978). This privilege is necessary to
insure the free flow of information to the public by protecting the newsgathering process as well as
the exercise of editorial judgment. See: Miamj Herald Publishing Company v. Tomillo, 418 U.S.
241 [1 Med. L. Rptr. 1898] (1974)."Therefore, when a reporter under subpoena, asserts his or her
First Amendment privilege, the burden shifts to the party seeking compelled testimony to
demonstrate and prove that there is a compelling interest in requiring such testimony, which
interest is sufficient to override First Amendment considerations. ***."

The court in North Carolina v. Hagaman ( 1983), 9 Med. L. Rptr. 2525, 2526-2527, agreed
saying:

" "The First and Fourteenth Amendments to the United States Constitution and Article |, Section
14 of the North Carolina Constitution, afford reporters a gualified privilege to refuse to give
testimony or to produce documents in criminal and civil actions. ***The reporter's qualified
privilege applies to all information acquired by a reporter in gathering the news, regardless of



" whether the information is confidential, because the purpose of the privilege is to assure, to the
fullest extent possible, the free flow of information to the public.™*** *

See also, Palandjian v. Pahlavi (D.C. D.C. 1984), 11 Med. L. Rptr. 1028; Florida v. Reid
(1982), 8 Med. L. Rptr. 1249; Florida v. Morel (1979), 4 Med. L. Rptr. 2309; Altemose Constr. Co.
v. Bldg. and Constr. Trades Council (E.D. Pa. 1977), 443 F. Supp. 489; Loadholtz v. Fields (M.D.
Fla. 1975), 389 F. Supp. 1299; Apicella v. McNeil Laboratories, Inc. (E.D.N.Y. 1975), 66 F.R.D. 78;
and Democratic Nat'l. Commit. v. McCord (D.C. Dist. Col. 1973), 356 F. Supp. 1394. Chasteen v.
Force (July 12, 1978), Summit Common Pleas No. 77-5-1309, unreported.

However, this privilege is not absolute, The extent of the privilege must be balanced against
other important interest such as the state's ability to investigate crime, a criminal defendant's right
to a fair trial, and a civil litigant's right to discovery evidence or to compel testimony.

When balancing these competing interests, the following factors should be considered:
"**(1) is the information relevant, (2) can the information be obtained by alternative means, and
(3) is there a compelling interest in the information?"™** " Miller v. Transamerican Press, Inc. (C.A.
5, 1980), 621 F. 2d 721, 726.

Thus, once the qualified privilege is raised, the party seeking the information must overcome
the privilege by meeting the three-prong test. After considering all the evidence and arguments, it
is within the sound discretion of the trial court to determine whether the privilege has been
overcome. On appeal, the party challenging the trial court's order must show an abuse of that
discretion. “

In the instant case, all three criteria were met. The name of the source was relevant to show
publication by the defendant mayor. Three people, the mayor, the source and Poidomani, knew
the identity of the source. Neither the mayor nor the presumed source remembered who gave the
information to Poidomani. Thus, the information could not be obtained by alternative means.
Finally, plaintiff had a compelling interest in showing that the mayor published the statements
through his agent.

Appellant's assignments of error are overruled. The judgment is affirmed.

The court finds that there were reasonable grounds for this appeal.

We order that a special mandate, directing the County of Summit Common Pleas Court to
carry this judgment into execution, shall issue out of this court. A certified copy of this journal entry
shall constitute the mandate, pursuant to App. R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the period
for review shall begin to run. App. R. 22(E).

Costs taxed to appellant.

Exceptions.

MAHONEY, P. J. CONCURS IN JUDGMENT SAYING

We perhaps should make it clear in the courts opinion that we have a fact situation before
us which is contrived by stipulation of the parties so that we might address the qualified privilege
issue but without reference to the Ohio Shield Law. (R.C. 2739.12). | concur in the opinion only
because | feel the conduct of Poidomani was contumacious.



in Branzburg v. Hayes, supra, the United States Supreme court by a five-four vote refused
to recognize an absolute privilege for newspersons guaranteed by the First Amendment to the
Federal Constitution. It did, however, say that the court lacks power to erect any bar to state courts
responding in their own way and construing their own constitutions so as to recognize a
newsperson's privilege either qualified or absolute. The court further inferred that a legisiature
could determine if such a privilege was necessary, desirable and within appropriate standards and
rules.

In Ohio, our legislature did so in 1941, when they adopted a "Shield Law." R.C. 2739.12.
That statute as adopted in my opinion granted an absolute privilege to newspersons. As such, it
had constitutional infirmities. Ohio courts that have construed the statute have found it to be a
qualified privilege as to non-confidential sources only, and one in which the trial court must
balance the newspersons. First Amendment right against the defendant's Sixth Amendment right
to a fair trial and compulsory process. In Re McAuley (1979), 63 Ohio App. 2d 5.

In State v. The Lorain Journal Co. (1970), 26 Ohio Misc. 219, Cuyahoga Common Pleas
Judge George McMonagle required three newspaper editor witnesses to answer questions in
depositions wherein they claimed a privilege as to information gleaned by them in their
newsgathering work. The privilege was claimed under the shield law statute as well as both
constitutions. Judge McMonagle in ordering the witnesses to answer said:

"*Should it be now ruled that these witnesses are immune from responding in the respects
indicated in this action, it could then be held that any person who is in the process of gathering
news as a newspaper reporter and observes the commission of a crime or the occurrence of an
act that gives rise to an action in negligence, could not be required to disclose what he saw or
heard."" "

in another common pleas case, Judge Allen of Licking County held in Forest Hills Utility Co.
v. Heath (1973), 37 Ohio Misc. 30, that the shield law protected the reporter as to her confidential
sources but not the records and documents she had gathered during the investigation.

Our Supreme Court has never ruled upon or interpreted the statutory privilege. Today, this
court's opinion creates a judicial privilege that grants a newsreporter a qualified privilege against
revealing non-confidential sources and information. In doing so, the court has engrafted the test
which has arisen in confidentiality cases and extended it to any non-confidential sources and
information obtained in the newsgathering process. That test is taken from Miller v.
Transamerican, supra. The three pronged test had its genesis in Garland v. Toree, supra. Both of
those cases involved a claim of privilege against revealing the name of a confidential informant.

I would join my colleagues in finding a qualified privilege for newspaper persons as to non-
disclosure of confidential sources. However, | would first require one claiming the privilege to bear
the burden by a preponderance of the evidence to establish that a confidential relationship exists.
(See, Andrews v. Andreoli (1977), 400 N.Y.S. 2d 442). Once the relationship is established, the
burden would shift to the person seeking the disclosure to meet the three-pronged test of Miller,
supra. However, | would except from the privilege as to confidential sources or information,
instances where the movant establishes unique circumstances reflecting matters of great public
importance, i.e. threats to human life, national security, espionage or foreign aggression. See,



, Democratic National Committee v. McCord (1973), 356 F. Supp. 1394.

I do not join my colleagues in extending the qualified privilege to non-confidential sources
and information. Such an extention raises a multitude of probiems. For example: Who is a
newsperson? To whom does the privilege extend? What is its scope? Does it extend to
unpublished materials, notes, outtakes, films, thoughts, opinions, conclusions, photos, drafts,
tapes, sketches, etc? (See, Herbert v. Lando (1979), 441 U.S. 153). Should we distinguish
between civil and criminal cases? Are the rules to be the same for parties as for witnesses?
Should there be a privilege for those events witnesses in public? Or witnessed in private? What
about those cases where a journalist participates on the periphery of criminal activity? Even if |
favored the court’s extension of the privilege to non-confidential sources, | would require the
claimant to prove the chilling effect by a preponderance of the evidence. This might tend to deter
abuses of the privilege by the press.

Subpoenaes which do involve disclosure of non-confidential sources or information can bast
be handled through our discovery rules and protective order. This would prevent inconvenience,
harassment or bad faith. Additionally, news media are certainly allowed to make reasonable rules
regarding information retrieval so as not to unduly disrupt their daily business operations.
Likewise, | fail to see how disclosing the identity of a non-confidential source will have a "chilling
effect” on newsgathering. Breaching a confidence or telling a secret may have some effect on the
ability to collect and publish information. The shield law as interpreted in McAuley, supra, protects
that anonymity. Absent that protection, | do not believe that a newsperson can abrogate his or her
public duty merely because of his or her profession. | am mindful of the importance of a free press
but:

"**basic too are courts of justice, armed with the power to discover truth. The concept that it is the
duty of a witness to testify in a court of law has roots fully as deep in our history as does the
guarantee of a free press."lt would be a needless exercise in pedantry to review here the historic
development of that duty. Suffice it to state that at the foundation of the Republic the obligation of
a witness to testify and the correlative right of a litigant to enlist judicial compulsion or testimony
were recognized as incidents of the judicial power of the United States."™**." Garland v. Torre,
Supra, at 548, 549.

GEORGE, J. CONCURS IN JUDGMENT SAYING

The court's opinion here approved the extension of a qualified First Amendment privilege to
non-confidential sources and materials. | agree with that extension, but | feel it is necessary to
explain the reason for including non-confidential sources and materials within that protection.

At the outset, it should be noted that the court's opinion is in accord with a line of cases that
began to develop in the early 1970's. After an initial reluctance to permit any kind of privilege, even
to confidential sources, courts are now willing to consider arguments that media interests may
under proper circumstances outweigh a party's interest in cases involving disclosure of a reporters'
non-confidential sources, as well as confidential sources.

The First Amendment to the Constitution guarantees a free press and the process of
newsgathering is an essential part of that free press. The public has a strong interest in the
maintenance of a vigorous, aggressive and independent press capable of participating in



‘ unfettered debate over controversial matters. United States v. Burke (C.A. 2, 1971), 700 F. 2d 70,
77. Public policy favors the free flow of information and the press' function as a vital source of
information is weakened whenever the ability of journalists to gather news is impaired.

When the source is confidential, one can readily see how forced disclosure would tend to
"chill" the free flow of information, because a source who wants to remain anonymous will not talk
when there is a chance the reporter may have to reveal his identity. Admittedly, that argument is
not as persuasive where the source is non-confidential and there is no expectation of anonymity.
But there are situations in which discovery of non-confidential materials also may impinge on the
ability of the news media to gather and disseminate news-not perhaps by "chilling” the source, but
by interferring with the ability of the media to do its job. Why should a party to a suit be allowed to
tap into the hard-earned knowledge of a reporter whose whole career is based on his ability to
gather information? Why should the media be required to interrupt its newsgathering and
disseminating activities to assume the burden of providing what is in essence its work product to
litigants, except upon the most compelling reasons? The opportunity for exploitation is great.
Clearly, there is a need to protect non-confidential, as well as confidential, sources and materials.

At the same time, the Miller test outlined in the court's opinion provides safeguards for the
party seeking the information, Problems in determining what non-confidential information may be
protected are not insurmountable. Courts make similar determinations regularly when confidential
sources or materials are involved.

The fact that the material is non-confidential may be a consideration in balancing the
media's interests against those of the other party. Perhaps a lesser showing of need and
materiality may be required where the source is non-confidential. But the question that must
always be asked is: How great is the intrusion into the ability of the media to gather and

disseminate news?
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IN RE: COMPLAINT AGAINST *
LARRY D. SHENISE *  CASENO. 2013-037
RESPONDENT *  RELATOR’S OPPOSITION
TO MOTION TO QUASH
AKRON BAR ASSOCIATION *  TREXLER SUBPOENA
RELATOR 5 %
¢
INTRODUCTION

Count III of the Complaint alleges that statements by Respondent to Phil
Trexler, an Akron Beacon Journal reporter, concerning Judge Paul Gallagher violated
various ethical rules. The statements were quoted and paraphrased in a newspaper
story. Respondent denies the accuracy of some of the quotations and paraphrases.
Further, he has declined to agree to the admission of an affidavit from the reporter.

Relator accordingly had no alternative but to subpoena the reporter to testify
at trial. Respéndent’s denials Would otherwise go unrebutted and the allegations
concerning those contested statements would necessarily then fail.

The Commission issued the subpoena on August 30, 2013, and it was served
soon after. Yet, the Newspaper waited over two months, to just four weeks before
trial, to file its motion to quash. The motion should be barred as untimely, even apart R
from its lack of merit.

The Newspaper’s disparagement of these proceedings as a mere “dust-up” and §

its suggestion that the subpoena was requested by Relator in order to harass the §




reporter are both inappropriate and unfounded. Relator cannot prove its allegations as
to the disputed quotations and paraphrases without the reporter’s testimony. That is
literally the only available evidence and that is the only reason for the subpoena.

There is no issue of confidential source protection, which is the primary
reason o protect against compelled reporter testimony, nor is the evidence merely
collateral. This a public matter, not a private civil dispute. That tips the balance of the
First Amendment strongly towards enforcement, consistent with all the Federal and
Ohio case law on the subject.

These proceedings are of great public importance, the Newspaper’s view
notwithstanding, and the reporter should be required to give his evidence at trial.

STATEMENT QF FACTS

The Newspaper has omitted and misstated several key facts that have a
bearing on this issue. (Relator will refer to the Beacon Journal and Phil Trexler
together as “the Newspaper” except when reference is made expressly to one or the
other of them.)

Most important, the Newspaper nowhere acknowledges that Respondent
disputes the accuracy of some of the quotations and paraphrases in the story, which it
was told from the outset. That is central to the present issue. If there were no dispute
about the accuracy of the Newspaper story, there would have been no subpoena. To
suggest that Relator has a purpose to harass Trexler is without any foundation
whatsoever.

In Paragraph 47 of his Answer, Respondent denies having told Trexler that he

did not receive notice of the warrants. In Paragraph 48, he says that he told Trexler



that he never “intentionally” missed a hearing of which he had notice. The disputed
statements are highly material to the charges against Respondent.

It is inaccurate to say that Trexler did not hear about the story involving Judge
Gallagher from when it was published until he was subpoenaed. He and then his
editor were contacted by counsel for Relator during the investigation phase, but since
they would not agree to confidentiality (thus, that there would not be a further
Newspaper story while Respondent was still entitled to confidentiality), the matter
could not be discussed with Trexler beyond the bare outline of the issue, with
identifying information omitted.

After the Complaint was filed, Relator’s counsel spoke fully with Trexler
about the case. Trexler said that he would stand behind the accuracy of the story.
But Trexler said that he could not testify voluntarily and that a subpoena would be
needed. The subpoena was then issued very promptly, on August 30, 2013. Trexler
accepted service without formality, which was done a few days later.

Relator was quite willing to have Trexler’s evidence submitted by Affidavit,
which the Newspaper misleadingly omits to say in the body of its Brief. But as is
clear from another portion of the partially-quoted email from Relator’s counsel to the
Newspaper’s counsel (Exhibit D to the Brief), “Larry Shenise has informed us that he
will not agree to the admission of an affidavit from Phil Trexler unless there is also a
tape of his interview. Since we understand that there is no such tape, we cannot
withdraw the subpoena.”

To say that the Newspaper “does not embroil itself in others’ dust-ups” not

only belittles these proceedings, it misstates the Newspaper’s role in the community.



As it should, the Newspaper reports on controversies and sometimes takes positions
on them. Indeed, it recently did extensive reporting and expressed itself editorially
corcerning a grievance against an Akron Municipal Court Judge. (Trexler was the
reporter.) A recent story was also written about a grievance dismissed against the
Summit County Probate Judge. Presumably, those grievances were not mere “dust-
ups™ and there is no reason why this matter should be disparaged in that way.

Nor is there any evidence that by compelling testimony in such situations as
these, “journalists would spend more time testifying on witness stands than on their
beats.” The statement is nothing more than unsupported hyperbole.

SUMMARY

I The motion to quash is time-barred.

IL All the state and federal case law strongly supports ‘enforcement of the
subpoena,

HI.  The subpoena dees not call for the disclosure of sources, of information
provided in confidence, or for evidence that is merely duplicative.

IV.  There is no alternative to obtaining thé reporter’s testimony. Relator is not
harassing the reporter.

V. Relator has not avoided investigation for which it seeks to substitute the
reporter’s work product.

VL.  The ethical prohibition against impugning judges includes making
statements to reporters.

VIL.  There is no unreasonable burden imposed on the reporter.



DISCUSSION
1. The motion to quash is time-barred.

The subpoena was issued on August 30, 2013, and was mailed to Trexler on
September 4, 2013. He had agreed to accept informal service and the Newspaper does
not raise any issue about that, nor does it suggest that the subpoena was received more
than one or two days after it was mailed.

The motion to quash was not served by mail until November 8, 2013, thus at
least two months after the subpoena was received. Since this matter is set for trial on
December 5, 2013, the return date of the subpoena, the motion was filed less than one
month before trial.

The motion is accordingly untimely.  Civil Rule 45(C)(3) provides that a
subpoena may be quashed “on timely motion.” While an objection to the production of
documents pursuant to subpoena must be made with fourteen days, pursuant to Division
(CX(2)(b) of the Rule, “timely” is not further defined.

Relator’s counsel have found no Ohio cases and only one non-Ohio federal case
involving the timeliness of a motion to quash a trial subpoena under the present Rule.!
In that case, the Court noted that it had found no previous cases directly on point.

lorio v. Allianz Life Insurance Co., 2009 WL 3415689 (USDC SDCA, 2009),
applied FRCP 45(c)(3)(A)%, which uses the same “timely motion” language as the
Ohio Rule. The Court allowed the motion as timely after “look[ing] at the

circumstances of the case.” Id, at *4. The Court in Jorio thus found the timeliness

' A motion to quash made at trial was untimely under the previous formulation of the
Rule, “promptly and in any event at or before the time specified in the subpoena for
compliance therewith.” Lamberjack v. Gyde. 1993 WL 476313 (6™ App. Dist., 1993)
? The subsection will be redesignated “(d)” effective December 1, 2013.



issue to be significant and conducted an analysis, even though it was not under the
time pressure that exists in the present case, as discussed below.

The motion in lorio was filed six to eight weeks after service of the subpoenas
and six weeks before the then-scheduled trial date.3 Because the trial was continued
in the meantime, potential effect on the proceedings was not an issue. The subpoenas
were for distant non-party witnesses who would have been significantly burdened.
They were moreover available to be deposed where they resided for presentation of
their testimony at trial, had the proponent of the subpoenas chosen to do so, and the
motion to quash was accordingly granted.

By contrast, in the present matter trial remains scheduled imminently and the
rights of the parties will be affected significantly‘if there must be a continuance for the
Panel to determine this issue (or if there is an appeal that stays the proceedings).®
Relator issued its subpoena as soon as it knew it would be required, for that very reason.
There is no explanation offered by the Newspaper for its long delay in filing its motion,
nor is any such explanation at all apparent. Further, unlike the situation in lorio, there is
no alternative to Trexler’s live testimony, providing far less opportunity for flexibility.

Analogous authority as to deposition subpoenas supports the conclusion that the
present motion to quash is untimely. Relator’s counsel found no Ohio authority under
the present Rule. Federal and other state cases have found that only a few months or

less of delay render a motion to quash untimely, especially when there is an impact on

? The Court decided the motion five months after the trial date that had been
scheduled when the subpoenas were issued and by then the trial date had been re-
scheduled to five months after the decision. The Court does not say whether the
continuance was a result of the motion.

* There is a right of appeal to the Ohio Supreme Court. Cincinnati Bar Assh, W,
Adjustment Service Corp., 89 Ohio St. 3d 385 (2000).



the proceedings comparable to a late motion to quash a trial subpoena. CCB LLC v.
Banktrust, 2010 WL 4038740 (USDC NDFL, 2010) (more than ten day delay):
Hendry v. Hendry, 2005 WL 3359078, *6 (Del. Chancery, 2005) (more than two
month delay); Sterling Merchandising, Inc. v. Nestle, S.A., 470 F.Supp.2d 77, 85
(USDC DPR, 2006) (more than three month delay); U.S. ex rel. Pogue v. Diabetes
Treatment Centers, 238 F.Supp.2d 270, 278 (USDC DC, 2006) (three month delay).
See also, U.S. v. Winemiller, 2011 WL 4755778, *1 (USDC NDMS) (one month
delay, to within two weeks of trial, in filing motion to quash criminal trial subpoena
untimely).

The Newspaper need not have put the Panel and the parties in this position.
That is the very reason for the “timeliness” requirement and it should be enforced
here to bar consideration of the motion to quash.
11. All the state and federal case law strongly supports enforcement of the
subpoena.
III.  The subpoena does not call for the disclosure of sources, of information
provided in confidence, or for evidence that is merely duplicative.
IV.  There is no alternative to obtaining the reporter’s testimony. Relator is not
harassing the reporter.
V. Relator has not avoided investigation for which it seeks to substitute the
reporter’s work product,

The Newspaper’s brief sounds a clarion call for First Amendment protection,
but this case involves none of the First Amendment issues with which the Courts have

been concerned. Relator does not seek the disclosure of confidential sources or of



confidential information disclosed to the reporter. Those are the critical matters upon
which the First Amendment protections of the press are typically weighed, not direct
testimony from a reporter simply to corroborate the accuracy of disputed portions of
his story.

Nor does Relator seek collateral evidence for which there are other sources,
While, for the sake of completeness, the subpoena did seek notes or other records of
Trexler’s interview of Respondent, Relator accepts Trexler’s word that there are no
such documents now, so the duces tecum is moot.

The present issue is thus far more limited than the Newspaper depicts it.
None of the authority cited by the Newspaper accordingly supports its position,
indeed most of it runs directly counter to the Newspaper. The Newspaper relies
heavily on Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972),
but that decision in fact supports Relator’s position. Branzburg allowed a grand jury
subpoena seeking reporter testimony about the criminal conduct of confidential
sources.

Relator’s position here is even stronger, since Relator seeks no such sensitive
testimony. Respondent is not a confidential source of Trexler’s. Relator does not
seek to disrupt Trexler's relationships with his news sources. The core First
Amendment protections that were balanced in Branzburg are absent here.

The decision in Branzburg was that the reporter was compelled to testify. The
Newspaper accordingly attempts to distinguish these proceedings as “civil” and thus
not worthy of the same public concern. But the newspaper cites no authority in

support of the distinction it attempts to draw and the distinction is in fact not as far-



reaching as it contends.

The Ohio Supreme Court has emphasized the importance of attorney
disciplinary proceedings for the protection of the public and has noted that they are
more than civil matters:

“A disciplinary proceeding is instituted to safeguard the courts and to protect

the public from the misconduct of those who are licensed to practice law, and

is neither a criminal nor a civil proceeding . . . Gov.Bar R. V and the
regulations relating to investigation and proceedings involving complaints of
misconduct are to be construed liberally for the protection of the public, the
courts, and the legal profession.”
Disciplinary Counsel v. Heiland (S.Ct.), 2008 Ohio 91, at {32} and {q 34}. The
Newspaper’s attempt to minimize the significance of these proceedings is thus in
error.

The various balancing tests set out in Justice Powell’s concurrence in
Branzburg,® by the U.S. Court of Appeals for the Sixth Circuit In re Grand Jury
Proceedings, 810 F2d, 580, 586 (1987) and as adopted by the Ohio Supreme Court in
State, Ex. Rel. National Broadcasting Company, Inc. v. Court of Common Pleas of
Lake County, 52 Ohio St. 3d. 104, 111 (1990), overruled in part on other grounds,
2008 Ohio 545, all yield analysis favorable to Relator, even if confidential
information were being sought, which it is not.

Thus, using Justice Powell’s test, 1) the information sought is directly

5 The three-prong test was not “effectively established” by Branzburg as the
Newspaper states at page 6 of its brief. But Relator will use it for the present analysis
since the Newspaper relies on it.



relevant; 2) the information cannot be obtained by any alternative means and 3) the
information is essential to the administration of Justice.

The first prong should not be in dispute, since the information is plainly
relevant. The Newspaper concedes Relator’s position that “|Respondent’s]
communication with the newspaper reporter rs the violation.” (Brief, p. 7.)
Respondent did not say what he said about Judge Gallagher to anyone but Trexler.
The Newspaper then published what Trexler reported that Respondent said — as to
which Respondent denies Trexler’s accuracy. (The Newspaper's contention that
Respondent’s disputed statements should not be considered violations at all because
made to a reporter are discussed below.)

The second prong should likewise not be in dispute, for much the same reason
as the first prong. There is simply no other source Jor the information. Trexler is and
was the only witness to what Respondent told him. There is no other record of the
statements besides the memories of Trexler and Respondent.® This is not a situation
where Trexler is only one of a number of sources for the information, as for example
if others had been present when Respondent spoke,

As to the third prong, the Newspaper apparently contends that Respondent
ought to be exempt from discipline for anything he denies he told Trexler, simply
because Trexler is a reporter. Thus, at page 8 of its Brief, the Newspaper says that
there is “no overwhelming or compelling societal interest involved , . | Respectfully,

while we recognize that impugning a judge is a violation of the Ohio Rules of

% The duces tecum of the subpoena is moot, since Relator accepts Trexler’s statement
that there is no relevant documentary evidence remaining in existence. There is thus
no issue of obtaining notes, recordings, unpublished statements, outtakes, or the like.
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Professional Conduct, the rules should be subsumed by the constitution — in
particular, in this case, the constitutional protections afforded journalists who report
on a story of immense public interest even though it may also be personally hurtful to
the bench.”

In other words, according to the Newspaper, a lawyer should be able to lie
about a judge to a reporter — resulting in a widely published page one story — then
avoid discipline simply by denying the truth of the story.” That is exactly what will
happen here if Trexler cioes not testify, since Relator has the burden of proof by clear
and convincing evidence. Respondent’s unrebutted denial of key portions of the story
will have to be accepted by the Panel and the charges will then inevitably be
dismissed as to the disputed statements.

The Newspaper’s astonishing position notwithstanding, that is not the law.
The Constitution does not afford lawyers a shield to lie about Jjudges to reporters with
impunity if they merely lie further and deny they said what they said.

The attorney disciplinary system is critical to the protection of the public. The
protection of judges from unjust allegations is fundamental, since the public’s respect
for them is a linchpin of the system of Justice and judges cannot respond to public
attacks themselves. This is not just a matter of personal hurtfulness; it goes to respect
for the judiciary, not for the feelings of individuals. The ability of disciplinary
prosecutors to prove the accuracy of disputed newspaper stories in which judges are
attacked is thus essential to the administration of justice.

Analysis under the Sixth Circuit’s alternative test in Grand Jury yields the

7 Respondent never disputed the accuracy of the story until his Answer in these
proceedings, over a year later.
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same result.® 1) Trexler is not being harassed at all, much less in any effort to disrupt
his relationship with sources. There is no issue of any confidential source being
disclosed. If the evidence could be obtained otherwise, Relator would have no
interest whatsoever in pursuing the subpoena. The Newspaper offers no evidence of
harassment beyond the fact that Relator persists in requiring Trexler’s testimony. The
suggestion of harassment by Relator’s counsel is, frankly, outrageous.

2) For the same reasons, the request is plainly made in complete good faith.
To say it yet again, if Respondent did not dispute the accuracy of the article, or if
there were some other way to rebut his denials, or if he would have been willing to
stipulate to an affidavit from Trexler, the subpoena would have been withdrawn, if it
had ever been issued in the first place.

3) The information bears a direct relationship to the proceedings. It is not for
the Newspaper to determine that certain of the charges against the Respondent should
be dropped, in effect, by Relator having to forego Trexler’s testimony to support
them.

Finally, 4) there is a legitimate need for the information for all the reasons
stated. This disciplinary pfoceeding serves an important public purpose.

The Ohio Supreme Court took a very narrow view of the protection to be

afforded the press in Stare ex rel NBC, supra. The Court expressly noted that the U.S,

¥ The standard is adequately paraphrased by the Newspaper, but as stated exactly it
is, “Whether the reporter is being harassed in order to disrupt his relationship with
confidential news sources, whether the grand jury’s investigation is being conducted
in good faith, whether the information sought bears more than a remote and tenuous
relationship to the subject of the investigation, and whether a legitimate law
enforcement need will be served by forced disclosure of the confidential source
relationship.” Grand Jury, at 586.

12



Supreme Court had rejected the three-prong test advocated by Justice Stewart in
Branzburg, at 110. The Ohio Supreme Court moreover adopted an even more
restricted restatement of the position of the Sixth Circuit in Grand Jury, as set forth at
page 111:

“Thus, a court may enforce a subpoena over a reporter’s claim of privilege, so

long as it is persuaded that the subpoena has been requested or issued for a

legitimate purpose, rather than for harassment.”

The Court went on to uphold an injunction requiring the preservation of the television
station’s tapes of the event that was the subject of the trial to come, thus strongly
suggesting that their eventual disclosure would be required. The Court noted that
there was no issue of the protection of confidential sources under R.C. 2739, 12, nor is
there such an issue in the present case.

NBC continues to be the law of Ohio on this subject. City of Akron v. Cripple,
2003 Ohio 2930 (9 App. Dist., 2003); In re April -7, 1999 Grand Jury Proceedings,
2000 Ohio 2552 (7% App. Dist., 2000); In re Grand Jury Witness Subpoena of
Abraham, 92 Ohio App.3d 186 (11™ App. Dist., 1993).

Without repeating Relator’s arguments at length, it is readily apparent that the
present subpoena has been issued for a legitimate purpose and not for harassment. [t
is fully justified under the standard of NBC and the other authority.

The Newspaper has argued that this issue should be analyzed as if these
proceedings were civil in nature, rather than by analogy to criminal proceedings. As
noted above, the Ohio Supreme Court has held that disciplinary proceedings are a

hybrid. The strong public policy interests involved, including the risk of public
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sanctions against Respondent, make them more like criminal proceedings, in Relator’s
view.,

But even if the motion to quash should be analyzed under the law applicable to
civil proceedings, the Newspaper’s position must fail. Thus, the Newspaper urges the
three-prong test used in Fawley v. Quirk (Sth App. Dist., 1985), 11 Med.L.Rptr. 2336,
2337-2338, cited unfavorably in NBC, supra, at 110.  That test is: ‘(1) is the
information relevant, (2) can the information be obtained by alternative means and (3) is
there a compelling interest in the information?”

While the Newspaper’s Brief cites Fawley as if it supports the Newspaper’s
position, it does just the opposite. The Court in Fawley affirmed a finding of contempt
against a Beacon Journal reporter who refused to disclose a confidential source in a
defamation action brought by a former police chief against a city and its mayor,

As noted above, the preseht case does not involve the sensitive disclosure of a
confidential source, simply verification of the accuracy of a disputed story. lAs in
Fawley, the information is relevant, it cannot be obtained by alternative means and, if
anything, there is an even more compelling interest in the information for purposes of
these disciplinary proceedings. Fawley thus fully supports Relator’s position, not that of
the Newspaper.

The Newspaper also cites the Fourth Circuit decision in LaRouche v. National
Broadcasting Co., Inc., 780 F.2d 1134, 1139 (1986), which applied essentially the
same standard as that used in Fawley, but there affirmed denial of a motion to compel
the reporter’s evidence. But LaRouche is fully distinguishable from the present case.

There, the movant had the names of all of the sources but had not sought depositions
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from them. Thus, the movant had not exhausted the alternative means of getting the
information.

That is substantially the same fact pattern as County of Sumnit v. Keith
Heating & Cooling, Inc., Case No. CV 2012 10 5959 (Summit C.P., 2013), cited by
the Newspaper but not copied to its Brief (it is attached to this one). The Court there
noted that the reporter’s story was not the subject of the litigation and that the reporter
was not himself a witness to any of the events at issue, at page 6, thus the testimony
was not necessary.

By contrast, in the present case, the newspaper story is at the heart of the
proceedings and the reporter is the only witness who can rebut Respondent’s denials.
There is no alternative source for the information as to the disputed statements.

There is extensive other authority supporting the compulsion of reporter
testimony in cases like this one, even assuming that the present case is civil for the
purpose of the motion to quash. Hade v. City of Fremont, 233 F Supp.2d 884 (USDC
NDOH 2002)(unpublished information); Convertino v. U.S. Dept. of Justice, 2008
WL 4104347 (USDC EDMI 2008)(source disclosure); McKevitt v. Pallasch, 339 F.3d
530 (7™ Cir., 2003)(non-confidential source who did not object to disclosure of
information). Relator notes with interest that in City of Akron v. Cripple, supra, the
Newspaper did not appeal from the trial court’s denial of its motion to quash
subpoenas to reporters who witnessed the events at issue and testified at trial.

V. The ethical prohibition against impugning judges includes statements to
reporters.

VI.  There is no unreasonable burden im posed on the reporter.
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The Newspaper suggests in the last section of its Brief that the subpoena is
unwarranted because Relator's Complaint is of too little significance. The
Newspaper’s counsel’s research was said to have found no disciplinary cases in
which statements to the press about judges were the “sole” basis for sanctions. But
the Newspaper of course has no business deciding what allegations are and are not
worthy of consideration. The Complaint, including the allegations concerning the
impugning of Judge Gallagher’s reputation, was certified for filing by a probable
cause panel of this Board.

The disclaimer of “sole” basis also creates a meaningless distinction. Almost
no disciplinary cases proceed on “sole” allegations, nor does this one. But the
existence of other allegations does not mean that allegations requiring reporter
testimony should be eliminated as superfluous. The allegations should not be
effectively dismissed because the Newspaper does not believe that it should have to
be involved.

There have been several disciplinary cases involving statements to the media
about judges or other court officers. They have not required many incidents to
warrant sanctions and reporter testimony was involved in one of them. Disciplinary
Counsel v. Ferreri, 85 Ohio St.3d 649 (1999) (three media statements; reporters
testified); Disciplinary Counsel v. Hoskins (5.Ct.), 2008 Ohio 3194 (single press
release); Disciplinary Counsel v. Grimes, 66 Ohio St.3d 607 (1993) (single comment
to reporter and comments to another judge; facts stipulated).

The Newspaper further wrongly suggests that an unreasonable burden will be

placed on Trexler, if not its reporters generally, if he must testify. This matter is to be
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heard in downtown Akron, within a mile of the Beacon Journal offices. Trexler’s
testimony should not require more than an hour, if that. The burden on him will be
minimal,

The suggestion that allowing such subpoenas will open the floodgates to
constant reporter testimony is totally unfounded and, in any event, provides no basis
for First Amendment protection. The Court in Branzburg noted the contention that
subpoenas were proliferating, but rejected that as a reason to preclude reporter
testimony even if true, 408 U.S., at 699. The Newspaper offers no evidence that even
the local decisions compelling testimony in Fawley and Cripple have led to repeated
subpoenas for its reporters, occupying their time unreasonably.

CONCLUSION

Relator hesitates to characterize the Newspaper’s motion as totally baseless,
but that is objectively the truth of the matter. On these facts, that nothing more is
sought from Trexler than a few minutes of his time to testify at trial that he stands
behind the accuracy of his story, there is literally no authority that remotely supports
the Newspaper’s motion to quash.

The motion is moreover untimely. It should be denied.

Respectfully sybmitted,
/ £ il .[’f}/ - - /s/ Sharyl W. Ginther

!
ROBERT M. GIPPIN #0023478 SHARYL W. GINTHER#0063029
Roderick Linton Belfance, LLP Gibson & Lowry, LLC
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Akron, OH 44308 P.O. Box 535
(330) 315-3400 Cuyahoga Falls, OH 44222
Fax:(330)434-9220 (330) 929-0507
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Opinion

ORDER (1) GRANTING MOVANTS’ MOTION TO
QUASH SUBPOENAS; (2) DENYING REQUEST
FOR SANCTIONS; (3) DENYING AS MOOT
PLAINTIFFS’ EX PARTE APPLICATION

JANIS L. SAMMARTINO, District Judge.

*1 Presently before the Court are Plaintiffs’ ex parte
application to resolve issues regarding trial subpoenas
(Doc. No. 313) and eight current or former employees of
Defendant’s (collectively, “movants™) motion to quash
subpoenas served on them and for sanctions. (Doc. No.
328). For the reasons stated below, the Court GRANTS
eight movants’ motion to quash the subpoenus,
Accordingly, the Court DENIES AS MOOT Plaintifts’

ex parte application. The Court further DENTES movants’

motion for sanctions.

RELEVANT BACKGROUND

This class action suit commenced on March 30, 2005 and
is currently set for a jury trial beginning March 29, 2010,
The action arises out of Defendant’s alleged
misrepresentations in connection with an annuities plan
offered by Defendant and purchased by Plaintiffs. In late
March and April 2009, Plaintiffs subpoenaed several
witnesses to appear at trial, eight of which are movants in
the present action.' A dispute between the parties arose
over the validity of the subpoenas.’ Plaintiffs thus filed
the present ex parte application for the court to resolve the
dispute on April 24, 2009. (Doc, No. 313.) Before
responding to the ex parte application, Defendant’s
counsel filed the present motion to quash the stbpoenas
and a motion for sanctions on behalf of all eight movants
on May 5, 2009. (Doc. No. 328) On May 8, 2009,
Defendant filed its opposition to Plaintiffs’ ex parte
application. (Doc. No. 331.)

Plaintiffs filed their opposition to the motion to quash and
sanctions on May 21, 2009. (Doc. No. 334.) Movants
filed their reply to the opposition on May 28, 2009. (Doc.
No. 336.) A hearing was scheduled for October 29, 2009.
The Court hereby vacates that date and takes the matter
under submission without oral argument.

LEGAL STANDARD

Federal Rule of Civil Procedure 45 governs the issuance
and service of subpoenas in federal civil actions. A
subpoena issued for attendance at a trial must be issued
“from the court for the district where the hearing or trial is
to be held.” Fed.R.Civ.P. 45(a)(2)(A). For service in the
United States, “[sjubject to Rule 43(0)3)ANE), a
subpoena may be served at any place: (A) within the
district of the issuing court; [or] (B) outside that district
but within 100 miles of the place specified for the ... trial
& Ped R.Civ.P, 45(b)(2). Rule 45(c)(3)(A)D) states that
“[oln timely motion, the issuing court must quash or
modify a subpoena that: ... (ii) requires a person who is
neither a party nor a party’s officer to travel more than
100 miles from where that person resides, is employed, or
regularly transacts business in person—except that ... the
person may be commanded to attend a trial by traveling
from any such place within the state where the trial is
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held.” Fed R.Civ.P. 45¢c)(3HA)(ii). A court is “permitted”
to quash or modify the subpoena if the subpoena requires
“a person who is neither a party nor a party’s officer to
incure substantial expense to travel more than 100 miles
to attend trial.” Fed R.Civ.P. 45(c)( 3} Biii). However. a
court may order appearance in situations where it would
otherwise be permitted to modify or quash the subpoena
“if the serving party: (i) shows a substantial need for the
testimony or material that cannot be otherwise met
without undue hardship: and (i) ensures that the
subpoenaed person will be reasonably compensated.”
Fed R.Civ.P. 45(c}3)C).

MOTION TO QUASH SUBPOENAS

*2 Eight current employees or former employees of
Defendant, Renee West, Diane Gate, Krista Strokamp
(Wall), John Helguson, Patrick Foley, Carolyn Cosgrove,
Robert MacDonald, and Charles Field (collectively,
“movants”) move the Court to quash subpoenas to appear
at trial served on them by Plaintiffs. Because the issues
regarding the service of subpoenas on current employees
is different than serving former employees, the Court will
first discuss the three movants who are current employees
of Defendant.

A. Current Employees

The three movants who are current employees of
Defendant are Krista Storkamp, Renee West and Diane
Gates. All three work at Defendant’s office Jocated in
Minnesota, where they were served with the subpoenas
issued on behalf of this Court. (Mem. ISO Mot. to Quash
at 2.) Because the subpoenas are for the witnesses to
attend trial in this district, a valid subpoena must be
issued on behalf of this Court. Fed.R.Civ.P. 43(a)(2XA).
In order for the subpoena to be valid, it must fall within
this Court’s subpoena power pursuant to Rule 45( bX2).

These three movants were served in Minnesota, and thus
fall outside 100 miles of this district. Despite this,
Plaintiffs contend that this Court has subpoena power
over these employees because “the 100-mile limitation
[set forth in Rule 45] does not apply to parties or their
officers, which includes higher-level employees.” (Opp.
to Mot. to Quash at 4.) Plaintiffs cite fn re Vioxx Products
Liability Litigation, 438 F.Supp.2d 664 (E.D.La.2006),
which is the case often cited for this interpretation of Rule
45:

Rule 45¢b) (2), which imposes the 100 mile rule, is

expressly limited by Rule 45(cH3)NANi). Rule
45(cHINA)i)Y mandates that a district court must
quash a subpoena if it requires “a person who is not a
party or an officer of a party” to travel more than 100
miles from his reisdence or place of employment.
(emphasis added).... Accordingly, Rule 45(c)31AXiD)
does not require the Court to quash the subpoena [of an
officer]. Instead, Rule 45(c)3)}AXii) support  the
inverse inference that Rule 43(b)(2) empowers the
Court with the authority to subpoena ... an officer of a
party, to attend a trial beyond the 100 mile limit.

438 F.Supp.2d at 667. The fn re Viexx court found that
this interpretation arose from the “plain and ambiguous
language” of Rule 45, but acknowledging that “nothing in
the history or adoption of current Rule 43(b)(2) ... or Rule
A5(CHINANID) ... conveys any intention to alter the 100
mile rule.” /d. Though the parties do not cite, nor has the
Court found, any Federal Court of Appeals or Cafifornia
district court decisions that have addressed this issue,
Plaintiff contends this interpretation is the majority
position amongst the district courts. {Opp. to Mot. to
Quash at 4.) Thus, Plaintiffs urge this Court to also find
that, because these three movants are officers or
high-level employees, they too are under this Court's
subpoena power despite being outside the 100-mile
radius.

*3 On the other hand, the movants contend that the
opposite conclusion—that party officers are also limited
by the 100-mile radius clause—is gaining more
acceptance by the district courts. (Mem. ISO Mot. to
Quash at 8.) Defendant refies on Johnson v. Big Lots
Stores, Inc., 251 FR.D. 213 (E.D.La.2008), which was
decided two years after /n re Vioxx by a different court
within the same district. The court in Johnson found that
Rule 45(b) (2)’s reference to Rule 45(c)3)(A)(ii) limited
the Court’s subpoena power, not expanded it: “To read
the ‘subject to Rule 45(C)(3)A) i clause as expanding
the territorial reach of where a party or party officer may
be served with 2 trial subpoena ignores the ordinary
meaning of the phrase ‘subject to." ” 251 F.R.D. at 216.
The court further explained:

Nothing in the language of Rule 45(b)(2) itself provides
for service at any place other than those locations
specified in the rule itself.... Rule 45(b)(2) ‘states only
that a subpoena may be served at any place listed in
subdivisions (b)(2)(A)-(D). The provisions concerning
the possibilities for proper service’ are listed in
45(b)(2). The terms of Rule 45(b)(2) themselves do not
provide for nationwide service of a subpoena.

Id. Thus, “[rleading Rule 45(c)A}I)(ii) as creating a
scheme of nationwide subprena serviee, if only on
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parties, would have the effect of rendering Rule 45(by(2)
pointless with respect to parties and party officers.” /. at
217. :

The movants also cite several cases adopting the position
stated in Johnson, some explicitly finding the reasoning
set forth in Jo/mson more persuasive than the reasoning in
Inre Vioxx. See, e.g.. Dolezal v, Friteh, 2009 WL 7645472,
at *2 (D Ariz. Mar.24, 2009) (“The Courts has read Vioxx,
Jolmson, and related cases, and finds Jolmson to be
persuasive.”); Chao v. Tyson Foods. Inc., 255 B.R.D. 556,
559 (N.D.AIa.2009) (“The Court finds that the minority
interpretation of Rule 45 described in Big Lots [v.
Johnson] and other similar cases is correct.”); see also
Maryland Marine, Inc. v. United States, 2008 WL
2944877, at *6 (S.D.Tex. July 23, 2008); Mazlown v.
Dist. of Columbia Metro. Police Depr., 248 F.R.D. 725,
728 (D.D.C.2008); Lyman v. St. Jude Med, S. C., Inc., 580
F.Supp.2d 719, 734 (E.D.Wis.2008).

The Court agrees and finds that Rule 45 does not expand
the Court’s subpoena power beyond the 100-mile radius
for party officers. The use of the phrase “subject to” has
routinely been used by Congress to limit the scope of
legislation, not expand it. There is no persuasive rationale
for why “subject to” would be used differently in this
context and inversely serve to expand the court’s
subpoena power.

Plaintiffs contend, however, that the legislative history,
specifically the amendments in 1991, signify Congress’
intend to expand the scope of the subpoena power.* But,
the courts in both Vioxx and Johnson explicitly state that
the legislative history does not “convey an intention to
alter the 100 mile rule,” /n re Vioxy, 438 F Supp.2d at
667; Johnson, 251 FR.D. at 219 (finding “it prudent to
address why the 1991 amendments to the rule did not
create a system of nationwide subpoena service”),

*4 Moreover, if the Court were to use any guidance from
the legislative history, it would advise against expanding
the 100-mile radius rule, despite Plaintiffs’ contention
otherwise. Specifically, in the 1991 amendment’s
advisory committee notes, the committee clarified the
amendments in subdivision (¢) and stated that the only
expansion of subpoena power was that the court may now
subpoena a witness outside the 100 mile radius so long as
the witness was located within the State of the district.’
Fed.R.Civ.P. advisory committee notes (1891). There is
no such case here, as the three movants are located within
Minnesota, not California.

Accordingly, the Court finds that Rule 45 does not give
the Court the power to serve subpoenas to appear at trial

on party officers outside the 100~mile radius. absent any
other state or federal law providing otherwise (there is no
such law in this case). Thus, Krista Storkamp (Wall),
Renee West, and Diane Gates were not properly served in
this matter. The Court therefore grants the motion to
quash as it pertains to these three movants.’

B. Former Employees

The remaining five movants are former employees of
Defendant: Carolyn Cosgrove, Charles Field, Patrick
Foley, John Helgerson, and Robert MacDonald." (Ex
Parte App. at 3.) Mr. Foley was served at his home in
Minnesota only with a subpoena issued on behalf of the
District of Minnesota, but never by one issued on behaif

. of this Court. Mr. Helgerson was served at his home in

Minnesota with a subpoena served on behalf of this Court,
Ms. Cosgrove resides in Florida and was served with two
subpoenas issued on behalf of District of Minnesota and
the Middle District of Florida, but not one issued on
behalf of this Court. Mr. Field resides in Michigan and
was served with a subpoena on behalf of this Court, as
well as one on behalf of the Western District of Michigan.
(Mem. ISO Mot. to Quash at 3.)

Plaintiffs contends that the subpoenas were properly
served on these witnesses on behalf of this Court for
several reasons. First, Plaintiffs contend that the motion to
quash the subpoenas was not timely filed and therefore
Rute 45(c)(3)(A)(ii), which requires the court to quash on
“timely” motion, does not apply. Instead, Plaintiffs argue
that Rule 45(c)(3)(B), which sets forth when a court is
“permitted” to quash the subpoenas, would apply. If Rule
45(c)(3)B) is applicable, the Court may, instead of
quashing or modifying the subpoenas, “order appearance
.. if the serving party: (i) shows a substantial need for the
testimony or material that cannot be otherwise met
without undue hardship; and (if) ensures that the
subpoenaed person will be reasonably compensated.,”
Fed R.Civ.P. 45(c)(3)(C).

Plaintiffs admit that “no court has addressed the issue of
what constitutes a ‘timely’ motion to quash a subpoena
commanding appearance at trial.” (Opp. to Mot. to Quash
at 8.) Thus, the Court must look at the circumstances of
the case and determine if the motion was indeed timely.
Plaintiffs contend that “[t}he former employees have long
had notice that they are going to be called as fact
witnesses at trial™ because they were on both Defendant’s
and Plaintiffs’ witness list lodged with the Court in
October 2008. However, the Court does not find the
witnesses notice dispositive, as the subpoenas were not
actually served until late March-April 2009. Thus, it is

understandable that the movants would waii uniil afier

N
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service of the subpoenas, not just after they received
notice that they might be served, to file the motion to
quash.

*5 Furthermore, the fact that the motion to quash was not
filed until after Plaintiffs’ ex parte application for the
Court to decide this issue regarding the validity of the
subpoenas is likewise not dispositive. To the contrary, the
ex parte application was filed prematurely. While the
Court appreciates Plaintiffs’ need to decide the dispute,
Plaintiffs were aware that Defendant was barred by the
Court’s previous Order from filing any further motions
prior to the Trial Management Conference scheduled for
June 4, 2009.7 (Doc. No. 306.) Furthermore, the motion to
quash was filed 6 weeks before the date of
compliance—the trial set for June 15, 2009. Given these
circumstances, therefore, the Court finds that the motion
to quash filed by Defendant’s counsel on behalf of the
movants was timely, Accordingly, Rule 45(c)}3)(AXiD),
which states when the “issuing court must quash or
modify the subpoena” is the applicable provision.
Because the subpoenas at issue in this case require the
movants to travel more than 100 miles to attend trial, and
none of them are traveling from within California, the
movants were not properly served, and, therefore,
pursuant to Rule 45(c)(3) (A)(ii), the Court must grant the
movants” motion to quash.

C. Preclusion of Witnesses” Live Testimony

Plaintiffs assert that, if the Court grants the movants’
motion to quash and Defendants refuse to produce the
current and former employees as witnesses at trial,
Defendants should not be permitted to produce the same
witnesses for live testimony during their case or on cross
examination. Plaintiffs contend that the inherent disparity
between depositions and live testimony, especially when
credibility is at issue as in the case of fraud allegations,
would result in inequitable treatment. However, this
inequity can be mollified by requiring Defendants to
either produce the witnesses for both parties, or to not
have live testimony from these witnesses at ali. The Court
agrees with Plaintiffs, and the Ninth Circuit has upheld
this approach.

In R.B. Matthews, Inc. v. Transamerica Transportation
Services, Inc., the Ninth Circuit held that it was not an
abuse of the trial court’s discretion to preclude live
testimony of two of defendant’s employees who plaintiff
attempted to call as witnesses but the defendant “refused
to produce them or bring them within the subpoena range
of the court.” 945 F.2d 269, 272 (9th Cir.1991), Thus,
plaintiffs had to read the depositions of the witnesses into

!4 When defendont then

the record during its case

-
gt

in F.Supp.2d (2009)

U

attempted to call the witnesses in person, the trial judge
forbade them from doing so and further “ruled that no
other witnesses could testify in person if portions of their
deposition testimony were read into the record prior to an
offer of their live testimony.” /d. In upholding this order,
the Ninth Circuit found that, though live testimony is
preferred, in these circumstances there was no abuse of
discretion. The court explained: “{E]quity does not favor
the defendants. By denying [plaintiff’s] requests to
produce [the employees] as live witnesses, [defendant|
engaged in gamesmanship, forcing [defendant] to rely on
depositions ... If [defendant] had truly wished to present
the live testimony of [the employees], it could have done
s0 by making those witnesses available when [plaintift}]
requested that they be produced.” /4. at 273.

*6 The Court today finds that Defendants are on the brink
of engaging in such gamesmanship. All movants are listed
on both Plaintiffs and Defendant’s witness lists lodged
with the Court. Defendants are well aware that Plaintiffs
intend to call these witnesses at trial, and Defendants
would not commit to Plaintiffs request to have them
produced.” The Court acknowledges that Defendant is not
required to call all the witnesses on its list, and thus the

live testimony of some witnesses may be a moot point,

However, in the event Defendant does decide to produce
one or more of the movants in its case for live testimony,
an inequitable result will occur given the Court’s holding
that all eight movants are outside this Court’s subpoena
power. Accordingly, the Court now holds that, if
Plaintiffs are forced to show the videotaped depositions or
read the transcript into the record of any of the movants in
this action because Defendants have failed to produce
them, Defendants will thereafier be precluded from
producing the same witnesses in person.

D. Defendant’s Request for Sanctions

The movants, through Defendant’s counsel, also move the
Court for sanctions against Plaintiffs’ counsel pursuant to
Rule 45(c)(1), which reads: “A party or attorney
responsible for issuing and serving a subpoena must take
reasonable step to avoid imposing undue burden or
expense on a person subject to the subpoena. The issuing
court must enforce this duty and impose an appropriate
sanction—which may include lost earnings  and
reasonable attorney’s fees—on a party or attorney who
fails to comply.” Fed.R.Civ.P. 45(c)(1).

While the Court does not condone the behavior of
Plaintitfs’ counsel and the issuance of multiple subpoenas
on the movants, the Court denies the movants’ request to
sunction Plaintiffs’ counsel. The movants point to the

sucd on behialf of other disicicts in support of

i baphes et
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its position that Plaintiffs’ counsef acted unreasonably and
imposed an undue burden or expense on the movants.
However, this Court was not the “issuing court” as to
those subpoenas. By its terms, Rule 45 requires this Court
to enforce the duties and impose sanctions as they pertain
to subpoenas for which this Court was the “issuing court,”
not those subpoenas issued on behalf of another court.
Further, the Court acknowledges the fact that filing the
motion to quash necessarily resulted in attorneys fees and
a diversion of Defendant’s counsel from trial. The Court’s
granting the motion to quash, however, is not enough to
establish unreasonableness in serving the subpoena’s or
the imposition of an undue burden, especially given the
split of authority and other arguments set forth by
Plaintiffs regarding the subpoena power of this Court over
employees of Defendants, as discussed above.

CONCLUSION

For the reasons stated above, the Court GRANTS the
movants” motion to quash the trial subpoenas issued on
behalf of this Court and DENIES the request for
sanctions. Because this Order resolves the issues
regarding the subpoenas, the Court DENIES AS MOOT
Plaintiffs’ ex parte application for an order shortening
time to hear motion for an order to resolve the issues
regarding service of trial subpoenas.

Accordingly, the Court declines to sanction Plaintiffs’® 7 IT1S 50 ORDERED
counsel for the issuance of the invalid subpoenas on the
movants in this case.
Footnotes
! At the time the subpoenas were served, trial was set to begin on June 15, 2009,
2 Though various subpoenas were caused to be served on behalf of several districts, those at issue before this Court are the
subpoenas that were issued on behalf of this district,
3 Plaintiffs note that the pre~1991 rule, then Rule 45(e)(1), stated: “A subpoena requiring the attnedance of @ witness at trial may be

served at any place within the district, or at any place without the district that is within 100 miles of the place of the hearing or trial
< Fed R.Civ.P. 45¢e)( 1), as amended Fed R.Civ.P. 45(b)(2). In the current Rule 45(h)(2), however, any reference to “a witness” is
“conspicuously absent” and “was replaced with the ‘subject to Rule 45(c)(3)(AX1i)" clause.” (Opp. to Mot. to Quash at 5.) Thus,
Plaintiffs argue, because Rule 45(c)(3)(AXii) identifies which specific witnesses may be served, and differentiates party officers,
this clause “can mean only one thing—the 100-mile limitation does not apply to parties or their officers.” (Opp. to Mot. to Quash

at 5-6.)

4 Referring to Rule 45(c)(3)(A)(ii) which dictates that a court must quash a subpoena that “requires a person who is neither a party

nor a party’s officer to travel more than 100 miles from where that person resides, is employed, or regularly transacts business in
person—except that ... the person may be commuanded 1o attend a trial by traveling from any such place within the state where the
trial is held.” Fed R.Civ.P. 45(c}3) (A)ii) (emphasis added). Otherwise, the advisory committee stated that the amended rule
“restates the former provisions with respect to the limits of mandatory travel.” Fed.R Civ.P. advisory committee notes (1991).

Plaintiff cites several cases in support of his contention that “high-level employees” are included under the umbrella of “officers.”
(Opp. to Mot. to Quash at 6-7.) However, this becornes irrelevant given the Court’s current interpretation of Rule 45. Thus, the

Furthermore, because the Court found that the three current employees were not properly served as party officers, the discussion

In fact, the Court noted that the motions to quash were filed prior to the lifting of this bar, finding that it “violated the spirit of the
Court’s bar” by filing the motion to quash and for sanctions on behalf of the third party movants. (Doc. No. 333, at3n. 1))

5
Court declines to address this contention.
6
below is applicable to them, as well,
7
8

Defendant asserts that it told Plaintiffs they would revisit the issue of producing witnesses “[wlhen it is determined who, if any,
among these individuals [it} will call to testify at trial,” (Reply to Opp. at 9.)
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Opinion

ORDER

ELIZABETH M. TIMOTHY, United States Magistrate
Judge.

*1 This cause is before the court upon an “Objection and
Motion by Non-Party [David E. Fleisher] to Quash or
Modify Subpoena Seeking Deposition and Production of
Documents” (Doc. 34). In the motion non-party Fleisher
(hereafter “Fleisher”) seeks an order quashing a subpoena
issued by Plaintiff CCB LLC, which was served upon
Fleisher on September 30, 2010, and which requires
Fleisher to appear for a deposition and produce certain
documents at a stated focation on October ti, 2010, at
9:30 a.m. (see Doc. 34 & Ex. Ay

Footnotes

' The subpoena reflects that Fleisher's address is in Destin,

Walton Beach, Florida (see Doc, 34, Ex. A).

- In some circumstances f

The court notes that Fleisher’s motion to quash (Doc. 34)
was filed on October 11, 2010, at 9:03 am., a4 mere
twenty-seven minutes before the time Fleisher was
required to appear for his deposition and produce
documents. Initially, such a small amount of time is
clearly insufficient for any court to issue a meaningful
and timely order, especially considering that it provides
no time for the filing of a response to the motion by the
party issuing the subpoena. Moreover, with regard to the
subpoena at issue here, there was absolutely no time to
take any action on Fleisher’s motion, as the United States
Courthouse for the Northern District of Florida was
closed in observance of the Columbus Day Holiday on
October 11, 2010, the day Plaintiff’s motion was filed.
Thus, for all intents and purposes, Fleisher’s motion was
not filed until the day after he was scheduled to appear for
deposition (that is, on October 12, 2010, the first day of
business following the federal holiday, and the day on
which the instant motion was brought to the attention of
the undersigned),

Fleisher’s motion, therefore, is due to be denied as
untimely. See, e.g., U.S. v. Portland Cement Co. of Utah,
338 F.2d 798, 803 (10th Cir, 1964) (protective orders must
be obtained prior to taking of depositions); United Stares
v. 'l Business Mechines Corp., 70 ER.D. 700, 701
(3.D.N.Y.1976) (same); Mitsui & Co. v. Puerto Rico
Water Resource Authority, 93 FR.D. 62, 67 (D.PR.198 1)
(failure to timely move for protective order precludes
objection later); see also Trixes v. Rolan Elec. Corp., 314
F.Supp. 752, 759 (D.P.R.1970); Weng Ho v. Dulles, 261
E.2d 456, 460 (9th Cir.1958); Marrion Homes, Inc. v.
Hanson, 50 F.R.D. 396, 400 {(W.D.Mo.1970); 8A C.
Wright & A. Miller, Federal Practice, § 2035 2010

Accordingly, it is ORDERED:

The “Objection and Motion by Non-Party to Quash or
Modify Subpoena Seeking Deposition and Production of
Documents™ (Doc. 34) is DENIED as untimely,

DONE AND ORDERED.

Florida and that the deposition was scheduled to take place in Fort

ailure to attend a deposition may be excused, even in the absence of a motion for a protective order. See,

¢.&. nternational Business Machines Corp.,, 79 F.R.D. at 414 (timeliness rule may not apply if there has been no opportunity (o

file a motion for protective order) (citing & €7 Wright

& A Miller, Federal Practice and P

' el TN PO
5 2(}35). Courts have a [atfitd
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“substantial justification” for nonatlendanice on the basis of the deponent’s serious illness, Hyde & Drath v. Baker, 24 F.3d 1162,
HI71-72 (9th Cir.1994), and inconvenience and expense of traveling, Speidel v. Brvan, 164 F.R.D. 241, 244 (D.0r.1996). On the
other hand, courts have rejected excuses such as withdrawal of focal counsel, Lew v. Kona Hospital, 754 E.2d 1420, 142627 (Yth
Cir.1985). a deponent’s discharge of counsel, Fust Boston Ecumenical Community v. Mastroritlo, 133 FR.D, 2, 3—4
(D.Muss. 19900, and inadvertence, T.8.1 ndustrial Corp. v. Emery Worldwide, 900 F.Supp. 687, 694 (S.D.N.Y.1995 ).
The court finds no circumstances here that would excuse the late filing of Fleisher’s motion. As previously noted. Fleisher was
served with the subpoena approximately eleven days before the scheduled date of the deposition and thus had an opportunity to
timely file a motion to quash; he has not asserted that he was ill or otherwise unabie to attend the deposition (ruther, his
objections are based on claims that Plaintifts subpoena failed to provide a reasonable time {o comply with that part of the
subpocna commanding the production of documents, called for the production of “privileged or other protected matter,” or
otherwise subjected Fleisher to nndue burden (see Doc. 34 at 2)); and Fleisher’s deposition was scheduled in a neighboring
town, 50 it would not have been inconvenient or expensive to attend the deposition. While the court appreciates Fleisher's efforts
to resolve the disputed matters with Plaintift prior to filing the instant motion (see, e.g., Doc. 34, Exs.), Fleisher was nevertheless
obligated to bring the dispute before the court in a timel ¥ matter.

End of Document & 2013 Thomson Reuters, No olaim to ofigingl V.S, Governiment Works,
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Dear Counsel and Mr. Hendry:

Opinion

PARSONS, Vice Chancellor.

*1 Presently before the Court are three motions, two by
Defendant and the third by Plaintiff. Defendant Gordon
Hendry, who is proceeding pro se, first requests the Court
to remove Jason Powell from representing Plaintiff, Marie
Hendry, Administratrix of the Estate of David J, Hendry,
in this action. The Court will treat that request as a motion
to disqualify Plaintiff’s counsel. Defendant’s second
motion challenges the format of Plaintiff’s subpoenas for
the depositions of various witnesses, pursuant to Court of
Chancery Rule 45. For the reasons stated below, the Court
denies Defendant’s motions.

Plaintiff Marie Hendry has moved for leave to file a
second amended complaint. She filed the first amended
complaint in 2001. Plaintiff now seeks to add Gordon
Hendry’s wife, Maryann Hendry as a defendant. For the
reasons stated below, the Court grants that motion,

A. Background

This litigation is one of at least two cases in this Court
stemming from a long-standing dispute over the
respective parties’ interests in a parcel of land located at
the intersection of Telegraph Road and Old Capital Trail
in New Castle County, Delaware. The first such case,
C.A. No. 12236, involved a dispute over land that was

initially owned by David J. Hendry, Gordon Hendry's
father. In 1985, David J. Hendry purportedly executed a
deed that conveyed the property to himself and Gordon
Hendry, In {991, David J. Hendry instituted an action to
challenge the validity of that deed. Although trial was
scheduled, the parties avoided it by entering into a
settlement agreement.' The parties agreed that the land
would be partitioned: David J. Hendry would retain
Parcel A and Gordon Hendry would retain Parcel B.
Neither party had signed the settiement agregment,
however, before David J. Hendry died in 1996. Marie
Hendry then filed 2 motion in C.A. No. 12236 to enforce
the settlement agreement, which was granted by the Court
of Chancery.? The Delaware Supreme Court affirmed that
decision on December 27, 19997

In 2001, Marie Hendry, as Administratrix of the Estate of
David J. Hendry, filed this action (C.A. No. 18625). The
complaint asserts numerous claims against Gordon
Hendry including misappropriation of funds, interference
with contracts and unjust enrichment. Gordon tiled a
number of counterclaims alleging, among other things,
that a 1986 lease agreement that he, David J. Hendry and
D. Hendry (Gordon’s son who is now deceased) entered
into with Dave’s Shopping Center is still valid - Plaintif’s
first amended complaint in this action also names as
Defendants “Dave’s Shopping Center”, “DSC”, and STS
Services, Inc,

Defendant Gordon Hendry seeks an order disqualifying
Jason Powell and his law firm from representing Plaintiff
in this litigation. Gordon Hendry alleges that Ferry,
Joseph & Pearce, Powell’s firm, represented his son D.
Hendry and that Powell “could have obtained information
from old files.” Powell has confirmed that a former
attorney of Perry, Joseph & Pearce, Kenneth Fink, did
represent D. Hendry or his estate in a previous matter.

*2 Gordon Hendry is still involved in a business known as
Dave’s Shopping Center* In 1985, David J. Hendry,
Gordon Hendry and D. Hendry formed a corporation
known as Dave’s Shopping Center, Inc.” In 1986, they
entered into an agreement to lease part of the disputed
property to Dave’s Shopping Center, Inc.* Thereafter, the
corporation  was converted into a partnership (the
“Partnership”).” D. Hendry passed away in 1989 and the
Partnership dissolved." Gordon Hendry, David J. Hendry
and the estate of D. Hendry then began maintaining the
Partnership assets as tenants in common.” Gordon Hendry
and his wife, Maryann Hendry, are the sole beneficiaries
of D. Hendry’s estate,”

In a September 29, 2005 status conference, the Court
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requested supplemental information regarding the nature
of any relationship Ferry, Joseph & Pearce had with
Gordon Hendry's deceased son, D. Hendry, In a letter
dated October 17, 2005, Powell reported that Fink left the
firm of Ferry, Joseph & Pearce in January 1997, Although
Fink recalled being contacted by an attorney to open the
estate of D. Hendry and thought he had minimal contact
with D. Hendry's widow, Fink did not recall doing any
other work for the Hendry family. Gordon Hendry
questioned Fink's memory of the representation of D.
Hendry or his estate, noting that D. Hendry was single at
the time of his death.?

B. Defendant’s Motion to Disqualify Plaintiff’s
Attorney

The Court has the power to supervise the conduct of a
party or counsel that appears before it, including the
power to disqualify an attorney.” In general, courts
disfavor disqualification motions because they often are
filed for tactical reasons rather than to ensure the integrity
of the proceedings.”® Nevertheless, a court may disqualify
an attorney if the representation frustrates the fairness of
the proceedings,"

The party moving for disqualification bears the burden of
proof.” “A movant for disqualification must have
evidence to buttress his claim of conflict because a
litigant should, as much as possible, be able to use the
counsel of his choice,”*

The rules of professional responsibility guide the Court’s
analysis of a disqualification motion. The Court first must
determine if a conflict of interest exists under the
Delaware Lawyer’s Rules of Professional Conduct
("DLRPC"). If a conflict is identified, the Court then must
determine whether continued representation by the
conflicted attorney would so undermine the integrity of
the proceedings that the attorney must be disqualified."

1. Is there a conflict of interest?

Gordon Hendry urges disqualification of Powell because
Powell’s firm formerly represented Gordon’s son D.
Hendry. It is unclear what precise relationship Gordon
contends creates a conflict. He appears to question
Powell’s representation based on Dave’s Shopping
Center’s involvernent in this litigation and the fact that at
one time D. Hendry was a partner in the Partnership that

held an interest in Dave's Shopping Center.

*3 The rules of professional conduct require continued
loyalty to a former client.” Rule 1.9(a) of the DLRPC
states:

A lawyer who has formerly represented a client in a
matter shall not thereafter represent another person in
the same or a substantially related matter in which that
person’s interests are materially adverse to the interests
of the former client unless the former client gives
informed consent, confirmed in writing.
As a threshold matter, the Court must determine whether
Powell’s firm’s representation of Marie Hendry in this
case can be said to be materially adverse to the interests
of a former client. The only former clients alleged are D,
Hendry and his estate. As discussed infra, it is not clear
whether Powell’s firm ever represented D. Hendry
himself, as opposed to his estate. Gordon Hendry suggests
that because D. Hendry was a member of the now
dissolved Partnership, Marie Hendry’s interests are
materially adverse to the interests of a former client
whether that client was D. Hendry or his estate or both.

Powell's firm apparently did represent the estate of D.
Hendry at some point. Because the evidence presented is
very limited, the Court is not convinced that Gordon
Hendry has established that an attorney-client relationship
also existed between Powell’s firm and D. Hendry that
would create a potential conflict in this litigation. The
Court need not decide that issue, however, because the
motion to disqualify can be resolved on other grounds,
Thus, T will assume, without deciding, that Powell’s
participation in this litigation could be materially adverse
to his firm’s former client. The issue remains whether the
matter in which Powell's firm represented D. Hendry or
his estate is “substantially related” to the current
litigation, such that it would give rise to a conflict of
interest.

To determine whether matters are “substantially related”
for purposes of a conflict of interest with a former client
the Court must evaluate: the nature and scope of the prior
representation at issue; the nature and scope of the present
lawsuit against the former client; and whether during the
course of the previous representation the client may have
disclosed confidential information that could be used
against the former client in the current lawsuit.? Matters
may be substantially related if they involve the same
transaction or legal dispute or there is substantial risk that
confidential information obtained in the former
representation could materially advance the client’s
position in the current matter.” The former client is not
aaaaaa )

required o reveal specific details of ihe formation

i)
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shared with the attorney, rather the Court may determine
whether information regularly shared in that type of
representation creates an unavoidable conflict with the
current case,™

A former attorney at the firm of Ferry, Joseph & Pearce,
Kenneth Fink. represented the estate of D. Hendry in a
prior matter. D. Hendry died in 1989, and there is no
indication in the record that Fink had any involvement
with D. Hendry before that time. Therefore, the Court
assumes that a representative for D. Hendry's estate
provided Fink with information of the type regularly
shared in estate matters. To the extent Fink also may have
represented D. Hendry before he passed away, there is no
evidence of the nature of any such representation.
Therefore, it cannot provide a basis for disqualification,

*4 In these circumstances, it is unlikely that Powell could
have obtained confidential information that materially
could advance Marie Hendry's position in the current
litigation. Fink left Ferry, Joseph & Pearce in January
1997. The information that Powell and Fink provided
regarding the representation of D. Hendry’s estate
indicates that the firm has few, if any, records on file for
D. Hendry’s estate. Thus, I find it highly unlikely that any
information Powell’s firm obtained during the
representation of D. Hendry's estate or D. Hendry could
be “substantially related to” or “materially advance”
Marie’s claims in this litigation.

Dave’s Shopping Center became a party to the current
litigation when Plaintiff filed an amended complaint in
2001. In the amended complaint, Plaintiff asserted claims
based on actions Dave’s Shopping Center took during the
period from March 25, 1996 to the present, years after D.
Hendry passed away. Gordon Hendry has failed to
produce sufficient evidence to support a reasonable
inference that D. Hendry’s previous role in Dave’s
Shopping Center and the relationship he or his estate had
with Fink are such that they would cause a conflict of
interest for Powell in this litigation.

Similarly, there is no evidence that Fink's prior
representation and the current litigation involve the same
transactions or legal disputes. Without any common
issues, there is no basis to conclude that D. Hendry, who
died in 1989, or his estate could have disclosed
information that could be used against Gordon Hendry or
Dave's Shopping Center in the current litigation.”” Thus,
the Court concludes that there is no conflict of interest in
violation of Rule 1.9 arising from Powell’s representation
of Marie Hendry in this case.

2. The integrity and fairness of this proceeding

Even if Powell's representation of Marie Hendry did
violate Rule 1.9, disqualification would not be warranted.
A violation of Rule 1.9 does not necessarily require
disqualification as a remedy,” The Court must “weigh the
effect of any conflict on the fairness and integrity of the
proceedings  before  disqualifying  the chailenged
counsel.”™

The limited evidence available suggests that the
refationship between the matters handled by Ferry. Joseph
& Pearce for D. Hendry or his estate and the current
litigation were, at most, incidental. Given the nature of
advising an estate in comparison to litigating the disputed
issues here, it is doubtful that any signiticant information
obtained in the representation of D. Hendry or his estate
would be relevant to this litigation involving Gordon
Hendry and Dave’s Shopping Center. The representation
of D. Hendry's estate occurred years before the pending
litigation and it has not been shown that D. Hendry or the
representatives of his estate had knowledge of any issues
relevant to this litigation.

The disqualification of Powell could adversely affect the
fairness of this proceeding, however. In particular,
disqualifying Powell would prejudice Plaintiff by denying
Marie Hendry her choice of counsel and delaying the
adjudication of this matter. Accordingly, the Court denies
Defendant’s motion to disqualify and will permit Powell
to continue his representation of Marie Hendry.

C. Defendant’s Motion to Quash Plaintiff’s Subpoenas

*5 Gordon Hendry also contends that a number of
subpoenas issued at the request of Plaintiff are invalid. He
argues that the format of the subpoenas did not meet the
requirements of Court of Chancery Rule 45, Specifically,
Defendant alleges that Plaintiff’s subpoenas were not
properly signed or sealed and that Plaintiff's counsel
defrauded the Court of the processing fee.””

Court of Chancery Rule 45 addresses the form and
issuance of subpoenas. The rule states: “[Ejvery subpoena
shall be issued by the Register in Chancery under the seal
of the Court.™ A subpoena must state the name of the
court and the title of the action” The Register in
Chancery may issue a subpoena to a party that requests it
and the party may complete the subpoena before service.”
Delivering a copy of a subpoena to a person pamed
therein constitutes service of the subpoena.
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In appropriate circumstances, the Court has the discretion
to quash or modify a subpoena.” For example, the Court
may quash or modify a subpoena if it does not provide a
reasonable time for compliance or imposes an undue
burden.”” The party or attorney issuing and serving a
subpoena shall take reasonable care to avoid undue
burden or expense on the persons subject to the
subpoena.” The Court may impose sanctions upon a party
or attorney that breaches this duty.”

A subpoena must provide notice to the individual to
whom it is directed and be properly served.” “A subpoena
is not rendered ineffective merely because of a technical
error or irregularity in the form of the subpoena which
does not prevent adequate notice and which does not
prejudice, mislead, or deceive a party to whom it is
directed.””

Gordon Hendry has not demonstrated any basis for
quashing Plaintiff’s subpoenas under Court of Chancery
Rude 45. The form Plaintiff used was proper, except that
the subpoenas bore the signature of the previous Register
in Chancery, who left office in December 2004. Plaintiff’s
counsel mistakenly used the subpoenas with the former
Register’s signature on them in July 2005, Rule 45
authorizes the Register in Chancery to issue blank
subpoenas to a requesting party, who then may fill out the
subpoena before service. Technically, the subpoenas at
issue here were defective in that they were not signed by
the current Register in Chancery.

Absent a showing of bad faith or prejudice, however,
technical errors do not justify quashing a subpoena.
Defendant has not shown that Marie Hendry or her
attorney acted in bad faith or deceptively in issuing the
subpoenas or that he was prejudiced in any way. The
Court examined by way of example a subpoena Plaintiff
served on Gordon Hendry. Except for the technical
deficiency noted above, it appeared to satisfy Rule 45 and
provided appropriate notice of the deposition date.
Although Gordon Hendry’s name was misspelled on the
proof of service for the subpoena, it was issued to him

properly.

*6 Further, Rule 45 authorizes the Court to quash or
modify a subpoena upon a fimely motion by the objecting
party.™ Although Plaintiff served the subpoenas in late
July and August 2005, Defendant did not object to the use
of those subpoenas until October. It is not timely to file a
motion to quash a subpoena more than two months after
the subpoena has been served.

Having considered all the circumstances, I conclude that
the technical and somewhat belated objections Defendant

has raised do not justify quashing the subpoenas in
question. Accordingly, Defendant’s motion to invalidate
the subpoenas is denied.

D. Plaintiff*s Motion to File a Second Amended
Complaint

On November 1, 2005, Plaintiff filed a motion for leave to
file a second amended complaint pursuant to Court of
Chancery Rule 15(a). Rule 15(a) provides that a party
may amend their pleading once as a matter of course in
the early siages of an action subject to conditions that no
longer exist in this case, Otherwise, a party may amend
only by leave of the Court, but leave is to be freely
given,” Motions to amend often are granted at the
discretion of the court unless there is serious prejudice to
a party opposing the motion,*

Marie Hendry filed the first amended complaint in May
2001. Plaintiff moved for leave to file a second amended
complaint in November 2005. Plaintiff seeks to add
Gordon Hendry’s wife, Maryann Hendry, as a Defendant,
The proposed second amended complaint asserts thut
certain assets that are part of this litigation may have been
misappropriated into accounts held by Maryann Hendry.

Defendant Gordon Hendry did not object to Plaintiff’s
motion to amend. He did state, however, that the
amendment could cause a delay in this litigation, which
currently is scheduled for a two (2) day trial beginning on
January 17, 2006. Defendant’s wife, Maryann Hendry,
does oppose becoming a party to this litigation. She
submitted a letter stating that she has no knowledge of the
business dealings that occurred between family
members.*!

The Court recognizes that this motion, filed four and a
half years after the first amended complaint, is untimely,
Other considerations, however, support granting the
motion. The amended complaint alleged that Defendant
Gordon Hendry misappropriated certain assets from the
estate of David J. Hendry for his own benefit, Plaintiff
claims to have learned in discovery that some of those
assets were deposited into accounts owned by not only
Gordon Hendry, but also his wife, Maryann Hendry. By
her motion to file a second amended complaint, Marie
Hendry seeks to add Maryann Hendry as a defendant and
to assert an unjust enrichment claim against her.

The proposed amendment would not materially change
the nature or scope of this litigation. Furthermore, neither

Maryann Hendry nor her hushand have identified any

5
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undue prejudice they would suffer as a result of the
amendment. If ‘as the proposed second amended
complaint alleges, certain assets in dispute are held by
both Gordon and Maryann Hendry, or by Maryann
Hendry alone, the Court concludes that it would promote
fairness and judicial economy to allow the amendment.
The convoluted procedural history of this action and the
related action C.A. No. 12236, for which both sides have
some responsibility, has contributed to the delay in
bringing this matter to trial. This fact does not absolive the
belatedness of the motion to amend, but does lessen its
importance. Accordingly, the Court will grant Plaintiff’s

E. Conclusion

*7 For the reasons stated, the Court denies Defendant's
motion to disqualify Plaintiff’s attorney and Defendant’s
motion to quash Plaintiff’s subpoenas. and grants
Plaintiff’s motion for leave to file a second amended
complaint. Plaintiff shall file and serve the amended
complaint. After all Defendants have responded to the
second amended complaint, the Court will schedule a
conference to determine whether any changes need to be
made to the case schedule.

motion for leave to file a second amended complaint. IT IS SO ORDERED.
Footnotes
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Oxford, MS, for Jimmy Winemiller.

Opinion

ORDER

JANE M. VIRDEN, United States Magistrate Judge.

*1 This matter is before the court on the motion of the
Government to quash a subpoena served by Defendant
Jimmy Winemiller (# 368).' On September 12, 2001, the
United States Department of Agriculture (“USDA™)
received a subpoena duces tecum which commands the
appearance of Thomas J. Vilsack, Secretary of the USDA,
or his duly appointed representative/custodian of records
for the USDA and the production of documents at the trial
of this case set for October 12, 2011.” This subpoena
requires the production of five (5) categories of relevant
and admissible documents that are in the possession,
custody, or control of the USDA. For the reasons set out
below, the court finds that the motion is not well-taken:

To begin, the Government’s motion to quash is not
timely. The Government waited a month to file objections
to the September 12, 2011 subpoena. Trial is less than two
weeks away, and the court is in an untenable position. The
Government has offered no excuse for the dilatory nature
of this motion. Additionally, Local Uniform Criminal
Rule 47 requires that all motions be accompanied by a
Certificate of Conference that must state that counsel has
conferred with opposing counsel in a good faith attempt
to resolve the matter without court intervention, and
failure to file an accompanying certificate of conference
may be deemed sufficient grounds for deaying

Syeke S ke
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motion. L.U.Crim. R, 47(A). The Government not only
failed to attach a good faith certificate to the subject
motion, but isdeed failed to contact defense counsel
regarding the subpoena.’

In addition to the timeliness issue and procedural
defectiveness of the motion, the Government has failed
substantively to justify why this court should quash the
subject subpoena. The Government first makes the
argument that the court had previously denied
Defendant’s motion to compel these documents, stating,
“that the government is not obliged to investigate the
defendant’s case for him particularly with regard to
documents that are of littie or no relevance to the case or
defense. The government will not be required to obtain
these materials for the defendant.” However, the court’s
Order (# 204) relieved the prosecution of the obligation of
providing these documents. The subpoena requires the
USDA, not the prosecution, to provide documents within
its control. This is the logical way for the Defendant to
obtain documents if the prosecution is not required to
provide the documents for them. For this reason the
Government’s reliance on the Order denying the motion
to compel is without merit.

Next, the Government argues that the majority of the
documents have already been produced through
discovery.’ The court will not require the USDA to
produce records that have already been produced.
Nevertheless, it is obligated to search its records and
determine whether it has any responsive documents that
have not been produced.

The Government’s next argument is that the documents
are prohibited from disclosure by the Privacy Act, 5
U.S.C. § 552a. However, the Government fails to justify
its reliance on this statute in a criminal matter. Moreover.
beyond a conclusory allegation, the government has not
provided the court with any facts or proof supporting this
argument.

*2 Lastly, the court recognizes the Government’s position
that the United States Supreme Court has recognized the
need to restrict the use of subpoenas against high-ranking
government officials such as the Secretary of Agriculture.
United States v. Morgan, 313 U.S. 409, 421-22 (194 1),
and that the Fifth Circuit has stated that if other persons
can provide the information requested, discovery will not
be permitted against such an official. /n re F.D.1.C, 58 F
Ad 10550 1062 (Sth Cir.1995). However, defense
counsel’s September 12 letter to prosecution counsel and
the subpoena, itself, clearly explain that either the
Secretary or his duly appointed representative/custodian
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of records could appear and give testimony. In addition,
Defendant provided the Government with a proposed
certification that the USDA’s custodian of records could
sign and return with the requested documents. As with
any other subpoena duces tecum, if the USDA
representative were to elect to appear at trial with the
responsive documents, any testimony that might be
required would be related to the authentication of the
responsive documents as the business records of the
USDA so that Defendant could then seek to admit them
into evidence.

In the present case, the Government has filed a
procedurally flawed motion to quash a subpoena on the
eve of trial that substantively fails to justify why the court
should quash a subpoena served on the USDA almost a
month ago. Accordingly,

Footnotes

IT IS, THEREFORE, ORDERED that the Government’s
motion to quash the subpoena duces tecum (# 368) is
hereby DENIED.

IT IS FURTHER ORDERED that the Defendant’s motion
(# 373) confirming the validity and effect of previously
served trial subpoenas is hereby GRANTED, in light of
the continued trial date of October 17, 2011. Defendant’s
motion is granted with the understanding that defense
counsel is charged with personally contacting each
witness confirming the date on which they are to appear.

SO ORDERED.

t The court notes that the motion was incorreetly docketed as being related to all defendants; however, the government's brief in

support of the motion clearly indicates that Defendant Jimm

motion relates to Defendant Jiramy Winemiller only.

y Winemiller issued the subject subpoena. Accordingly, the instant

2 The trial has been since reset to begin on October 17, 2011,

3 By letier dated September 12, 2011, defense counsel explained that the Secretary of the USDA could send a duly authorized
representative to testify at trial in his stead and invited prosecution counsel to contact him 1o resolve any issues with the scope of
the subpoena prior to filing any motion to quash. "

4 The government also argues that producing the documents would be unduly burdensome and oppressive because they span a

period of 15 years. The court finds it hard to accept this contention, however, if the majority of the documents have already been

produced.

End of Document
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SUMMIT COUNTY
CLERK OF COURTS

IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

COUNTY OF SUMMIT, CASENO. CV 2012 10 5959

Plaintiff, JUDGE TAMMY O’BRIEN

VS.

KEITH HEATING AND COOLING, INC.,
etal,

Defendants.

This matter comes before the Court on the Motion to Quash Subpoena filed by Petitioners
The Beacon Journal Publishing Company, Inc. and its reporter, Bob Dyer (collectively referred
to as “the Beacon Journal”), and the Motion for Sanctions Against Counsel for Mr. Bob Dyer
filed by Defendants Keith Heating & Cooling, Inc. and Keith Goodwin (collectively referred to
as “Keith Heating”). The Court has considered the aforementioned Motions, the responses
thereto, the underlying facts, and applicable law. Upon due consideration, the Court GRANTS
the Beacon Journal’s Motion to Quash Subpoena and DENIES Keith Heating’s Motion for
Sanctions Against Counsel for Mr. Bob Dyer.

ANALYSIS

1. Factual Background,

The Beacon Journal published a news story on December 14,2011 headlined “Heating
Company May Face Permit Penalties/Summit threatening to ban Keith from doing any work in
area, prosecute if owner can’t prove paperwork filed,” See December 14, 2011 news story,
attached to the Beacon Journal’s Motion to Quash Subpoena as Exhibit A. This story reported
that Keith Heating had received a letter from Summit County’s Division of Building Standards
saying that it could only find forty-five (45) permits taken out by the Company since 1996, The
story reported that this was a problem considering that a permit is needed whenever a new
furnace or whole-house air-conditioning unit is installed. The fact that Keith Heating had only
forty-five (45) permits over a fifteen (15) year period raised a red flag with County regulators.



The December 14, 2011 story quoted two former Keith Heating employees as saying that permits
were rarely obtained. The story identified the Keith Heating employees by name.

: The Beacon Journal published a second news story about Keith Heating on December 26,
2011. The December 26, 2011 story was headlined “Heating Company in More Hot
Water/Local Contractor Association Files Complaint Against Keith.” See December 26, 2011
news story, attached to the Beacon Journal’s Motion to Quash Subpoena as Exhibit B. This
second story reported that Keith Goodwin went to the Summit County Division of Building
Standards and paid for 62 permits that were not taken out on previous jobs. This story also
quotes a dissatisfied customer and representatives of professional groups, such as the
contractor’s association and the consumer affairs office. The December 26, 2011 story quoted
everyone by name.

A third story was published by the Beacon Journal on February 16, 2012. The February
16, 2012 story was headlined “Keith Heating Investigation Continues/Prosecutor gathers
information in case against Tallmadge Company.” See February 16, 2012 news story, attached
fo the Beacon Journal’s Motion to Quash Subpoena as Exhibit C, This third story updates
readers on the status of the County’s investigation into Keith Heating and quotes a County
investigator and attorney as well as Mr. Goodwin’s attorney. As in the previous news stories, the
February 16, 2012 news story quoted everyone by name.

The Beacon Journal published a fourth story on March 4, 2012, headlined “Heating
Company Allegedly Boastful on Flier/Ad shows Keith Goodwin bragging how much money
Tallmadge Company makes.” See March 4, 2012 news story, attached to the Beacon Journal’s
Motion to Quash Subpoena as Exhibit D. The March 4, 2012 story reported that Keith Goodwin
appeared in an advertising flier where he was quoted as saying: “we use a tool from Profit Day
that guarantees us an additional $7,000 a month without having to do anything! It just shows up
in our bank accounts!” Jd. This story also quotes Mr. Goodwin’s attorney, Adam Van Ho, the
flier, a Direct Energy spokeswoman, and an investigator for the Summit County Office of
Consumer Affairs. Everyone who is quoted is identified by name, no one is anonymous.

A fifth story was published in the Beacon Journal on October 25,2012. See October 25,
2012 news story, attached to the Beacon Journal’s Motion to Quash Subpoena as Exhibit E. The
October 25, 2012 news story, headlined “County Goes After Keith Heating/Prosecutor accuses
company of deceptive sales practices, asks the court to freeze assets,” reported that the Summit
County Prosecutor’s Office had filed a lawsuit seeking to shut down Keith Heating. Once again,
all sources are named in this news story, no one is anonymous.

The lawsuit referenced in the Beacon Journal’s October 25, 2012 news story is this
litigation, i.e. County of Summit v. Keith Heating & Cooling, Inc., et al., Summit County Court
of Common Pleas Case No. CV 2012 10 5959. As part of discovery in this case, Keith Heating
has subpoenaed Bob Dyer, author of the December 14, 2011, December 26, 2011, February 16,
2012, March 4, 2012, and October 25, 2012 news stories. The Subpoena served upon Mr. Dyer
asks him to bring the following to his deposition:



1. All documents referring to, relating to, or evidencing any communications
between Mr. Bob Dyer and any agent, employee, or representative of the Summit -
County Building Department or Division, that concerns, refers to, or relates to
Keith Heating & Cooling, Inc. or any of its agents, employees, or representatives,
including without limitations Mr. Keith Goodwin.

2. All documents referring to, relating to, or evidencing any communications
between Mr. Bob Dyer and Ms. Lynne Black (Air Conditioning Contractors of
America Akron Canton Chapter) or any of its agents, employees, or
representatives, that concerns, refers to, or relates to Keith Heating & Cooling,
Inc. or any of its agents, employees, or representatives, including without
limitation Mr. Keith Goodwin.

3. All documents relating to, referring to, or evidencing any consumer
complaints against Keith Heating & Cooling, Inc., or any of its agents,
employees, or representatives, including without limitation Mr. Keith Goodwin,
for the time period January 1, 2010 to the present.

4, All documents referring to, relating to, or evidencing and any
communications had by Mr. Bob Dyer and any other person or persons, that
concern, refer to, or relate to Summit County Case No. 2012-1 0-5959, County of
Summit v. Keith Heating & Cooling, Inc., et al,

5. All documents referring to, relating to, or evidencing any training or
education had or possessed by Mr. Bob Dyer that concerns, relates to, or refers to
cracked or holed heat exchangers in HVAC units.

6. All documents referring to, relating to, or evidencing any communications
had by Mr. Bob Dyer and any labor organization (union) that referred to, related
to, or concerned Keith Heating & Cooling, Inc., or any of its agents, employees or
representatives, including without limitation Mr. Keith Goodwin, for the time
period January 1, 2010 to the present.

See July 12, 2013 Subpoena issued to Bob Dyer and attachment thereto.

The Beacon Journal moves the Court for an Order quashing the July 12, 2013 Subpoena.
It is the Beacon Journal’s position that Mr., Dyer’s journalistic work is protected from compelled
disclosure. The Beacon Journal emphasizes in its Motion that all of Mr. Dyer’s quoted sources
are specifically identified by name and that Keith Heating can conduct its own discovery in this
matter. In addition to arguing that Mr. Dyer’s journalistic work is constitutionally protected, the
Beacon Journal asserts that “[a]ny information favorable to Keith Heating that was accessible to
Dyer is equally accessible to Keith Heading’s defense counsel. Counsel should not be allowed to
‘require Dyer to do their work for them.” See Motion to Quash at 6. Among other cases, the
Beacon Journal cites Braznburg v. Hayes, 208 U.S. 665, 92 5.Ct.2646, 33 L.Ed.2d 626 (I 972) to



support its position that Mr. Dyer’s journalistic work is subject to a qualified privilege. The
Beacon Journal also cites Fawley v. Quirk, 9th Dist.No. 11822 (July 17, 1985)

Keith Heating opposes the Beacon Journal’s Motion to Quash. Keith Heating asserts that
it was purposely targeted and singled out by the Beacon Journal. Keith Heating finds it
interesting that Mr. Dyer’s articles were assembled and published “in the very year that Keith
Heating & Cooling, Inc. chose to cease advertising in the ABJ.” See Keith Heating’s Opposition
to Motion to Quash at 6. Keith Heating further asserts that the Beacon Journal’s reliance upon
Fawley, 9th Dist.No. 11822, is misplaced and an attempt to mislead the Court. It is emphasized
that Fawley was overruled in State, ex rel. National Broadcasting Co. v. Court of Common Pleas
of Lake County, 52 Ohio St.3d 104, 110-112, 556 N.E.2d 1120 (1990) and that, as set forth by
the Supreme Court of Ohio, “a court may enforce a subpoena over a reporter’s claim of privilege,
so long as it is persuaded that the subpoena has been requested or issued for legitimate purpose,
rather than for harassment.” Keith Heating argues:

The scant legal authorities trotted out by Dyer and his counsels in an effort to
create some sort of blanket reporter’s privilege against civil litigation subpoenas
have either been expressly overturned by the Ohio Supreme Court, or involve
efforts to have disclosed confidential reporter sources. At bottom, then, what
Dyer and his counsels want is judicial legislation covering that which Ohio’s

" Reporter Shield Law (R.C. § 2739.12) does not currently reach,

Id at 9,

The Beacon Journal filed a Response to Keith Heating’s Opposition on August 7, 2013.
The Beacon Journal maintains in its Response that Keith Heating’s “subpoena is overbroad and
was issued in bad faith for the purpose of harassing Dyer and the Beacon Journal.” See Beacon
Journal’s Response to Defendants’ Opposition at 1. It is asserted that, when addressing case law
and the relevance thereof, Keith Heating fails to recognize “[t]he difference between compelled
testimony in a criminal trial versus a civil trial.” /d The Beacon Journal cites the recent
decision in U.S. v. Sterling, 4th Cir.No. 11-5028, 2013 WL 3770692 (July 19, 2013) to support
its position that there is a significant difference between reporter information in criminal versus
civil matters. It is the Beacon Journal’s position that “[t]he failure to distinguish between
criminal and civil processes and the failure to distinguish between a reporter as witness to
criminal activity and as independent recorder of information are fatal flaws in Keith Heating’s
argument.” Id. at 3-4. Among its arguments, the Beacon Journal emphasizes that:

Neither the Beacon Journal nor Bob Dyer is a party to this litigation. No
story written by Dyer or published by the Beacon Journal has been the subject of
any litigation. Dyer did not witness criminal activity being committed by Keith
Heating, and did not write any news articles purporting to claim that he witnessed
such activity. Indeed, Dyer did what reporters do every day; He interviewed
sources and published their accounts. (Two named sources were attorneys
representing Keith Heating.)



Id at 4.

In addition to opposing the Beacon Journal’s Motion to Quash, Keith Heating filed a
Motion for Sanctions Against Counsel for Mr. Bob Dyer. Keith Heating argues its Motion for
Sanctions that Mr. Dyer’s counsel has breached her ethical duty set forth in the Ohio Rules of
Professional Conduct and, additionally, that counsel made deliberate misrepresentations to the
Court in an effort to harass Defendants and to cause Defendants unnecessary delay and expense.
Keith Heating maintains that sanctions are appropriate as Attorney Karen Lefton knowingly
made false representations of law and filed the Motion to Quash simply as a means to harass and
cause unnecessary delay and expense.

The Beacon Journal responded to Keith Heating’s Motion to Compel on August 15,
2013. The Beacon Journal asserts that the latest Motion for Sanctions, which was filed “on the
heels of threatening to sue Counsel and her law firm for filing a lawful Motion to Quash * * *
and leaving a hostile voicemail on her telephone * * * is yet more prima facie evidence that
Defendants’ purpose is solely to harass Dyer and the Beacon Journal, blaming Dyer for Keith
Heating’s position in the underlying litigation.” See Beacon Journal’s Response to Keith
Heating’s Motion for Sanctions against Counsel at 1. The Beacon Journal further argues:

while the undersigned understands that Defendants object to the citation of
Fawleyv. Quirk * * * in the Motion to Quash, it is important to note that
Defendants cited no cases providing for the subpoenaing of journalists in a civil
lawsuit in which the journalist was not a party. In fact, there is a dearth of case
law on point because there are no few attempts by litigators to (1) use the
Journalist’s work product as their own or (2) blame the journalist’s work for the
underlying lawsuit. In any event, the impact of Fawley, a civil lawsuit in which a
non-party journalist’s subpoena was quashed, should be assessed by this Court in
context with State, ex rel. National Broadcasting Company v. Court of Common
Pleas of Lake County, a criminal case with a far different fact pattern. If the
Beacon Journal were aware of any other more applicable case, where a subpoena
was issued to a non-party journalist in civil litigation, the Beacon Journal would
bring it to the attention of this Court. Notably, of course, the Defendants have
cited no cases that given them the authority to compel the testimony of Bob Dyer
at a deposition at this stage of discovery.

Id at 2.

2. Standard of Review — Motion to Quash.

Civ.R. 45 pertains to the issuance of subpoenas and, pursuant to Civ.R. 45(C)(3), the
Court may quash a subpoena that “does any of the following™

(a) Fails to allow reasonable time to comply;
(b)  Requires disclosure of privileged or otherwise protected matter and

no exception or waiver applies;



(c) Requires disclosure of a fact known or opinion held by an expert
not retained or specifically employed by any party in anticipation of litigation or
preparation for trial as described by Civ.R. 26(B)(4), if the fact or opinion does
not describe specific events or occurrences in dispute and results from study by
that expert that was not made at the request of any party;

(d) Subjects a person to undue burden.

Whether to quash a subpoena, and the Court’s disposition of discovery matters, is
reviewed under an abuse of discretion standard. See State ex rel. The ¥ Cos. v. Marshall,
81 Ohio §t.3d 467, 469, 692 N.E.2d 198 (1998). An abuse of discretion connotes that a
trial court was unreasonable, arbitrary, or unconscionable in its ruling. Blakemore v.
Blakemore, 5 Ohio St.3d 217, 219, 5 Ohio B. 481, 450 N.E.2d 1140 (1983). See also
State v. Danjel, 9th Dist.No. 26670, 2013-Ohio-3510.

3._ Analysis.

The Court has reviewed the parties’ briefs and responses, the alleged facts of this matter,
and applicable law. As set forth in the Beacon Journal’s Motion to Quash and August 7, 2013
Response, case law is clear that there is a difference between compelled testimony in a criminal
trial versus a civil trial. In the cited criminal cases, i.e. Branznburg v. Hayes, 208 U.S. 665, 92
5.C1.2646, 33 L.Ed.2d 626, and Sterling, 4th Cir.No. 11-5028, 2013 WL 3770692, the reporters
witnessed or participated in the crimes for which the defendant was being prosecuted. The
Courts found that, under those circumstances, the reporters did not have a constitutional privilege
to avoid testifying. The parties do not cite, and the Court was unable to find, a relevant case
regarding the Constitutional protections of non-party journalists in a civil proceeding.

Neither the Beacon Journal nor Bob Dyer are parties to this litigation. The stories written
by Mr. Dyer and published by the Beacon Journal are not the subject of any litigation. Every
single source in every single story written by Mr. Dyer about Keith Heating is identified and
specifically named. Ifit so chooses, Keith Heating can to the same thing that Mr. Dyer did - -
i.e. interview the identified sources.

Upon due consideration, the Court agrees with the Beacon Journal and finds that Mr.
Dyer’s journalistic work is protected from compelled disclosure by the First Amendment of the
U.S. Constitution. Even if not constitutionally protected, considering the circumstances and the
fact that all sources were identified and specifically named, the Court finds that the Subpoena
served upon Mr. Dyer is overly broad and is intended to merely harass the Beacon Journal. The
Court notes that Mr. Dyer did not personally witness any crime or wrongdoing. Mr. Dyer
investigated complaints and identified all individuals to which he spoke. Keith Heating is
entitled to do the same. ACCORDINGLY, the Court GRANTS the Beacon Journal’s Motion 10
Quash.

Keith Heating’s Motion for Sanctions Against Counsel for Mr. Bob Dyer is DENIED,
The Court finds that counsel did not mislead or make misrepresentations to the Court. Sanctions
are not warranted in this matter.,



CONCLUSION

WHEREFORE, for the reasons set forth above and upon due consideration, the Court
GRANTS the Beacon Journal’s Motion to Quash and DENIES Keith Heating’s Motion for
Sanctions Against Counsel for Mr. Bob Dyer.

IT IS SO ORDERED.

JUDGE TAMMY 9”BR1EN

Assistant Prosecuting Attorney Leslie Anne Walter
Attorneys Jaime Kolligian/Keith Pryatel
Attorney Karen C. Lefton
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OPINION AND ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF’S MOTION TO
COMPEL AND CLOSING CASE

ROBERT H. CLELAND, District Judge.

*1 Pending before the court is Plaintiff Richard
Convertino’s motion to compel production from
non-party reporter David Ashenfelter and the Detroit Free
Press (“Free Press”) filed on July 6, 2007. A hearing on
the motion was held before the court on June 2, 2008.
Because the court concludes that the information sought is
neither privileged nor beyond the scope of discovery set
forth in Federal Rule of Civil Procedure 26, the court will
grant the motion with respect to Ashenfelter. But because
Convertino’s subpoena of the Free Press should be limited
under Rule 26°s mandate against cumulative or
duplicative discovery, the court will deny the motion as to
the Free Press,

1. BACKGROUND

Plaintiff Richard Convertino is a former assistant United

States attorney (“AUSA™) who worked in the Detroit
United States Attorney’s office. (Redacted OIG Report at
2, Ashenfelter’s Ex. E.) As an AUSA, Convertino led the
Government’s prosecution of four terrorism suspects in
the 2003 trial United States v. Koubriri. (Id.) In November
2003, the Department of Justice Office of Professional
Responsibility (*OPR”) began an internal investigation of
possible ethics violations by Convertino in connection
with the trial. (Jd. at 1.) Some of the details of this
investigation were described in a January 17, 2004 article
“Terror Case Prosecutor is Probed on Conduct”™ {the
“Article™), printed in the Free Press under the byline of
David Ashenfelter. (Article at 1, Ashenfelter’s Ex. C.)
Ashenfelter reported that “{U.S. Justice] Department
officials, who spoke on condition of anonymity, fearing
repercussions” divulged that the OPR was investigating
Convertino for several alleged misdeeds related to the
Koubriti prosecution.! (Jd.) Convertino responded on
February 13, 2004 by filing suit against the Department of
Justice (“DOJ”) in the United States District Court for the
District of Columbia, claiming the Department  had
violated the federal Privacy Act, 5 U.S.C. § 552a, by
publicizing confidential information about the OPR
investigation. (See Complaint at 2, P1.’s Ex. 3

During discovery, Convertino attempted to learn the
identity of the Department of Justice officials responsible
for revealing his confidential information to the Free
Press by noticing the DOJ for deposition testimony and
the production of relevant documents about the persons
mentioned in the Article. (4/25/2007 Letter at 3, PL.’s Ex.
2.) DOJ representatives responded by claiming that they
could not name Ashenfelter’s sources because the
Department’s Office of the Inspector General’s (“OIG’s™)
exhaustive investigation into the matter did not reveal the
source. {/d) The OIG investigation focused on the
approximately thirty DOJ employees® who had knowledge
of, or access to, the only documents that contained all of
the information reported in the Article. All of these
individuals were interviewed by the OIG and provided
affidavits stating that they had not revealed the
information. (/d.) OIG also réviewed the refevant
correspondence  between the Detroit United States
Attorney’s Office (“USAO”) and the OPR and all the
documents associated with the OPR’s allegations in its
investigation. (/d. at 6.) Despite these efforts, OIG was
“unable to determine by a preponderance of the evidence”
the identity of Ashenfelter’s sources. (/d. at 16.) After
obtaining and reviewing OIG’s report on the
investigation, Convertino  served subpoenas  upon
Ashenfelter and the Free Press, demanding that they
disclose the identity of the anonymous DOJ officials cited
in the Article. (Subpoena, P1.’s Ex. 1.)



Convertin

1L. STANDARD

*2 The scope of discovery available to parties in a civil
action is outlined in Federal Rule of Civil Procedure 26.
As a general matter, “{plarties may obtain discovery
regarding any nonprivileged matter that is relevant to any
party’s claim or defense.” Fed.R.Civ.P. 26(b)1).
Discovery privileges, like the evidentiary privileges used
at trial, are determined by the Federal Rules of Evidence.
Fed. R Evid. 1101(c) (“The rule with respect to privileges
applies at all stages of all actions, cases, and
proceedings.”). Rule 501 specifies:

Except as otherwise required by the
Constitution of the United States or
provided by Act of Congress or in
rules prescribed by the Supreme
Court  pursuant to  statutory
authority, the privilege of a witness

shall be governed by the
principles of the common law as
they may be interpreted by the
courts of the United States in the
light of reason and experience.

Fed.R.Evid. 501, However, federal courts are required to
apply state privilege law “with respect to an element of a
claim or defense as to which State law supplies the rule of
decision.” Id .

Even if a party’s discovery request is non-privileged and
relevant, it will not be granted if it constitutes discovery
abuse. The court must limit discovery, either on motion or
of its own accord, in a number of circumstances.
Fed R.Civ.P. 26(b)2)(C). Discovery cannot be had if it is
“unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient,
less burdensome, or less expensive.” Fed R.Civ.P.
26(b}2)CY(I). A court will likewise deny discovery if
“the party seeking discovery has had ample opportunity to
obtain the information by discovery in the action.”
Fed R.Civ.P. 26¢(b)(2) (C)ii). Finaily, discovery is not
permitted when its “burden or expense ... outweighs its
likely benefit, considering the needs of the case, the
amount in controversy, the parties’ resources, the
importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.”
Fed.R.Civ.P. 26(b) (2)C)(iii).

Additionally, a party confronted with a potentially
harmful discovery request may move the court for a

o v. U.S. Dept. of Justice, Not Reported in F.Supp.2d {2008)

protective order. Fed.R.Civ.P. 26(c)(1}. The court may
issue such an order, for good cause, “to protect a party or
person from annoyance, embarrassment, oppression, or
undue burden or expense.” Id.

11L DISCUSSION

In his response to Convertino's motion to compel,
Ashenfelter asserts that the identity of his sources is
shielded by a qualified reporter’s privilege. Such a
privilege has been applied in civil actions by some federal
circuit courts, which have concluded that the First
Amendment’s protection of news-gathering activities
mandates the extension, under certain circumstances, of a
conditional privilege over the identity of reporters’
confidential sources. E.g., Zesilli v. Sinith, 656 F.2d 705,
710-12 (D.C.Cir. 1981). However, the Sixth Circuit has
explicitly declined to recognize a qualified First
Amendment privilege for reporters. Gramd Jury
Proceedings, 810 F.2d 580, 584-86 (6th Cir, 1987). For
this reason, Convertino’s motion to compel may be
blocked only if it constitutes discovery abuse under
Federal Rule of Civil Procedure 26.

A. The Reporter’s Privilege

*3 The foundation of the modern reporter’s privilege®
rests on the Supreme Court’s decision in Branzburg v.
Hayes. 408 U.S. 665, 92 S5.Ct. 2646, 33 L.Ed.2d 626
(1972). In Branzburg, the Court held that the First
Amendment does not relieve a reporter from the
obligation to appear before a grand jury and respond to
relevant questions, even if this requires the reporter 1o
divulge confidential information. /d. at 690-91. In the
five-Justice majority opinion authored by Justice White,
the Court declined to recognize a First Amendment
testimonial privilege for reporters:

Until now the only testimonial privilege for unofficial
witnesses that is rooted in the Federal Constitution is
the Fifth Amendment privilege against compelled
self-incrimination. We are asked to create another by
interpreting the First Amendment to grant newsmen a
testimonial privilege that other citizens do not enjoy.
This we decline to do.
Id. at 689-90.
Yet despite its disavowal of 2 general reporter’s privilege,
the Court made several statements that suggested the First
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Amendment may extend to reporters a more limited
protection from compelied disclosure. The Branzburg
Court restricted its consideration to the “sole issue” of
“the obligation of reporters to respond to grand jury
subpoenas.” Id. at 682. The Court’s reasoning depended
heavily on the history and importance of grand jury
proceedings within our constitutional structure, see id. at
686-88, which make “the longstanding principle that ‘the
public ... has a right to every man’s evidence’
purticularly applicable.” Id. at 688 (alteration in original)
(citations omitted) (quoting 8 John Wigmore, 4 Treatise
on the Anglo-American System of Evidence § 2192 (1.
McNaughton rev. ed.1961)). And the Branzburg majority
indicated that “news gathering is not without its First
Amendment protections.” /d. at 707. Further, a concurring
opinion by Justice Powell-whose vote was decisive in the
outcome of the case-stressed the “limited nature of the
Court’s holding.” /d. at 709 (Powell, J., concurring). He
asserted that reporters can be protected from harmful
disclosures by a protective order or motion to quash,
which should be decided on a case-by-case basis by
balancing “freedom of the press and the obligation of all
citizens to give relevant testimony with respect to
criminal conduct,” Id, at 710 (Powell, J., concurring).

In the wake of Branzburg, federal appellate courts have
grappled with the extent to which reporters enjoy a First
Amendment testimonial privilege. Specifically, courts are
divided on to what extent Branzburg’ s holding, made in
the context of a grand jury proceeding, applies to civil
cases. The majority of circuit courts have established a
conditional privilege for reporters from whom civil
litigants request discovery.” In so holding, these courts
have taken a variety of approaches when considering
Branzburg. See Bruno, 633 F.2d at 594 (treating Justice
Powell’s concurrence as the controlling opinion because
his vote was needed to make the majority); Riley. 612
F2d at 714-15 (relying heavily on those parts of
Branzburg acknowledging the First Amendment’s
protection of news gathering); Farr, 522 F.2d at 467
(considering Justice White's opinion a plurality and not a
majority); Sitkwood, 563 F.2d at 437 {reading Branzburg
to itself establish a qualified First Amendment privilege):
Zerilli, 656 F2d at 711-12 (distinguishing Branzburg as
applicable only to criminal cases). The contours of the
reporters’ privilege vary somewhat between fhose
jurisdictions that recognize it, but all treat it as a qualified
privilege that may be dispelled by a balancing test.

*4 The Sixth Circuit addressed the reporters’ privilege in
Grand Jury, when it considered whether to grant a writ of
habeas corpus to a reporter detained by a state court for
refusing to comply with a county grand Jury subpoena,
810 F.2d at 581. Relying on the opinions of the other

circuit courts, which had already accepted a qualified
reporters’ privilege, the petitioner claimed that a “reading
of Justice Powell’s concurring opinion is superimposed
upon Justice White's majority decision” and entitled him
to a First Amendment privilege suspended only upon * ‘a
clear and convincing showing of relevancy. essentiality.
and exhaustion of non-media sources’ for obtaining
information.” Id, at 583-84,

The Sixth Circuit’s interpretation of Branzhurg. however,
led it to reject the petitioner’s arguments. Noting that
“acceptance of the position urged upon us by the
[petitioner] would be tantamount to our substituting, as
the holding of Branzburg, the dissent written by Justice
Stewart ... for the majority opinion,” id. at 584. the Grand
Jury court pointed out that the Branzburg majority had
considered and rejected “a  testimonial privilege
conditioned upon the inability of prosecutors to establish
relevancy, unavailability from other sources, and a need
so compelling as to override invasion of first amendment
interests occasioned by disclosure,” id, (citing Bran:hurg,
408 U.S. at 680). Recognizing the Branzburg majority’s
reference to Professor John Henry Wigmore’s warning
against “obstructing the search for truth by the creation of
additional testimonial privileges,” id. (citing Branzburg,
408 U.S. at 690 n. 29), the Sixth Circuit determined that
“lijt is apparent, from the extensive discussion in the
majority opinion of policy reasons urged upon it as
supporting adoption of a reporter’s testimonial privilege,
that, in the judgment of the majority, the last three of
Professor Wigmore’s predicates [to recognizing any
privilege against disclosure] are lacking,” id.° Grand Jury
also limited the broadly-sweeping language in Justice
Powell’s concurrence. The Sixth Circuit considered his
endorsement of a case-specific balancing test merely an
elaboration of the majority’s admonition that the First
Amendment protects reporters from bad faith grand jury
investigations. /d. at 585-86, The Sixth Circuit explicitly
“decline[d] to join some other circuit courts, to the extent
that they have ... adopted the qualitied privilege balancing
process urged by the three Branzburg dissenters and
rejected by the majority.” /d. at 584.7

The Sixth Circuit, then, has adopted a view opposite from
most other circuit courts by declining to recognize any
reporters’ privilege, qualified or absolute, in civil cases.
This understanding of Grand Jury is made clear by two of
the three district courts in the Sixth Circuit that have
considered claims of a reporters’ privilege after the Court
of Appeals issued its opinion. Indeed, it is the position
taken by two opinions of judicial officers of this district.*
In an instructive case from the Eastern District of
Michigan, I re  Duimler Chryster AG  Securitios
Litigation, 216 FR.D, 395 (E.D.Mich,2003) (Whalen,
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MJ}.” the court carefully analyzed Branzburg, Grand Jury
and key cases from other circuit courts, and deduced “the
Court in Grand Jury Proceedings split with other
Jurisdictions which recognize a qualified privilege and
employ a constitutional balancing test.” 216 F.R.D. at
400. The same magistrate judge reasserted this conclusion
in December of 2007, when he again considered a motion
to compel a reporter to disclose his confidential source.
See Omokehinde v. Detroit Board of Fd., No. 06-15241.
2007 WL, 4357794, at *2 (E.D.Mich. Dec.13, 2007y (“in
re Grand Jury Proceedings proscribed the application of
any First Amendment privilege, qualified or otherwise,
for reporters.”). The Northern District of Ohio has also
endorsed this interpretation. Hade v. City of Fremont, 233
F.Supp.2d 884, 887-88 (N.D.Chio 2002) (denying motion
to quash subpoena).

*5 Despite the language of Grand Jury and its
interpretation by most district courts in this circuit,
Ashenfelter asserts that this court is still free to find a
reporters’ privilege and extend it to him in these
circumstances. Citing the only post-Grand Jury decision
from a district court within the Sixth Circuit sustaining a
claim of reporters’ privilege, Southwell v. Southern
Poverty Law Center, 949 F.Supp. 1303 (W.D.Mich.1996)
(McKeague, J.), Ashenfelter argues that Grand Jury does
not apply in the civil context:

Although the Sixth Circuit, in
dictum in fn re Grand Jury,
rejected the view held by most
circuits that Branzburg could be
interpreted as creating a qualified
privilege, the court did so in the
grand jury context and has yet to
consider the much different issues
raised in a civil proceeding.

Southwell, 949 FSupp, at 1311-12. After drawing this
conclusion, Southwell sided with the majority of circuit
courts and granted the media Defendants a qualified First
Amendment privilege. /d. at 1312. Ashenfelter urges this
court to do the same, emphasizing the damaging effect of
forced disclosure on First Amendment interests as
recognized in cases such as Zerifli.

However, this court cannot agree to characterize as Grand
Jury dicta what is more clearly seen as the Sixth Circuit’s
conclusion: reporters are not entitled to a First
Amendment privilege. A judicial statement is considered
obiter dictiun, and thus nonbinding, when it is “made
while delivering a judicial opinion, but ... is unnecessary
to the decision of the case.” Black’s Law Dictionary (8th
ed.2004). The Sixth Circuit's disavowal of a reporters’

privilege is central to the holding of Grand Jury, As
explained by Magistrate Judge Whalen in Daimler
Chryster:

In reaching its decision in Grand
Jury Proceedings. the Sixth Circuit
undertook a detailed analysis of
Branzburg. and concluded that the
very test proposed by Respondents
in the present case-that reporters
have a qualified First Amendment
privilege which can be overcome
only if the party seeking the
information meets some balancing
test-was without support in either
Justice White’s majority opinion or
Justice  Powell’s  concurrence.
Rather, the Sixth Circuit found that
the only support for the qualified
privilege/balancing approach was
in Justice Stewart’s dissent, which
was “rejected by the majority.”
Furthermore, in  reaching its
conclusions, the Court in Grand
Jury Proceedings  explicitly
rejected the reasoning and the
holding of the very cases from
other Circuits on which the
Respondents rely in the present
case, including Zerilli v. Smith ...
The Sixth Circuit’s analysis was
not a mere passing comment, but
central to its ultimate decision. Its
statement that Branzburg did not
create any qualified privilege was
categorical, not ruminative.

Daimler Chrysler, 216 FR.D. at 40] (citations omiited)
(quoting Grand Jury, 810 F.2d at 584).

*6 Simply put, this court is bound by the Sixth Circuit’s
determination: Branzburg forecloses recognition of a
qualified First Amendment privilege for reporters. “The
Sixth Circuit's decision in Grand Jury, though a minority
of ane, is the law in this circuit.” Hade, 233 F.Supp.2d at
888.

Ashenfelter’s additional arguments to the contrary do not
persuade the court to depart from this conclusion,
Ashenfelter claims that the Sixth Circuit’s decision in
NLRB v. Midiand Daity News, 151 F.3d 472 (6th
Cir.1998), recognizes constitutional protection  for
anonymous speech and thus undercuts Grand Jury’ s
general denial of a First Amendment reporters’ privilege.
Closer examination, however, reveals that this case is
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inapplicable. In Midland, the Sixth Circuit considered
whether to enforce the National Labor Relations Board's
(“NLRB’s”) subpoena calling for the Midland Daily News
to identify an anonymous advertiser. /d. at 472. The court
deemed the NLRB’s exercise of its subpoena power a
form of regulation, making the issue in Midfand whether
this regulation was an  unwarranted governmental
intrusion on the First Amendment right o commercial
speech. Id. at 474-75. The extent to which the
Government may directly contro! commercial speech has
nothing fo do with the extent to which a media
defendant’s First Amendment interests can be incidentaily
burdened by a private litigant’s need for discovery.

Ashentfelter’s assertions that Michigan’s reporters” shield
law” is ground for denying Convertino’s motion is
similarly unavailing. Since Convertino has only federal
claims, evidentiary privileges are determined solely by
federal law. See Fed.R.Evid. 50t, The court agrees that
Michigan’s public policy of providing reporters protection
from disclosure should not be ignored, but this factor-like
the potential danger to reporters’ First Amendment
interests-can be given adequate weight in Rule 26
analysis. Harm resulting from Ashenfelter’s reliance on
the protection of Michigan’s shield law is part of the
“burden” imposed by Convertino’s discovery request. See
Fed . R.Civ.P. 26(b)(2)(C)(iii).

Ashenfelter’s final argument calls upon this court to
recognize a reporters’ privilege as feature of federal
common law and not as a constitutional principle. He
claims that the recognition of a qualified reporters’
privilege by ten of twelve federal judicial circuits and the
legislatures of 48 states plus the District of Columbia'
show that the privilege has become a common law rule
post-Branzburg. However, the Sixth Circuit’s disavowal
of a First Amendment-based reporters’ privilege in Grand
Jury makes it equally clear that the Sixth Circuit does not
consider a reporter’s privilege in civil cases justified “in
the light of reason and experience.” Fed.R.Evid. 501+
This court declines to circumvent the Sixth Circuit’s
ruling against a reporters” privilege by making artificial
distinctions between ome grounded in the First
Amendment and one based in common law. The identity
of Ashenfelter’s DOJ sources does not fall under any
evidentiary privilege recognized in the Sixth Circuit and
is therefore discoverable should Convertino’s request
satisty the requirements of Federal Rule of Civil
Procedure 26.

B. Rule 26 Inquiry

*7 The mere fact that the identity of Ashenfelter's source
does not fall under an evidentiary privilege does not mean
Ashenfelter receives no First Amendment protection. The
Sixth Circuit in Grand Jury reiterated the need for courts
to “follow the admonition of the majority in Branzburg to
make certain that the proper balance is struck hetween
freedom of the press and the obligation of all citizens to
give relevant testimony,” although it cautioned that “this
balancing of interests should not then be elevated on the
basis of semantical confusion{ ] to the status of a first
amendment constitutional privilege.” Grund Jurv., 810
F.2d at 586." Established procedures for limiting the
scope of discovery-a task long committed to the discretion
of the trial court, Lavado v. Keohane, 992 F.2d 601, 604
(6th Cir.1993),-provide the district judge with “ample
powers ... to prevent abuse.” Herbert v. Lando, 441 U8,
153, 177. 99 S.Ct. 1635, 60 L.Ed2d 115 (1979)
(discussing Fed.R.Civ.P. 26(b)( 1), 26(c)).

1. Scope of Discovery

The identity of Ashenfelter’s sources is within the scope
of discovery because it is “nonprivileged matter” and
“relevant to [a] party’s claim or defense.” Fed.R.Civ.P.
26(b)(1). As the DOJ points out in its brief, Convertino
cannot sustain his burden of proof on the Privacy Act
claim without identifying Ashenfelter’s source. To prove
his Privacy Act case, Convertino must demonstrate that
the agency acted “in violation of the Act in a willful or
intentional manner, either by committing the act without
grounds for believing it to be lawful, or by flagrantly
disregarding others’ rights under the Act.” Albright v.
United States, 732 F2d 181, 189 (D.C.Cit.1984). To
establish that the DOJ committed a willful or intentional
violation, he must present evidence of the disclosing
person’s state of mind, which requires him to identify and
question those who perpetrated the allegedly improper
disclosure. Hatfill v. Gonzales, 505 F.Supp.2d 33, 42-43
(D.D.C.2007) (memorandum opinion granting motion to
compel and granting motions to quash subpoenas). As
Convertino’s claim depends on his ability to question
Ashenfelter’s sources, their identifies are undoubtedly
relevant under Rule 26(bj(1).1

2. Limitations on Discovery

a. Ashenfelter
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Convertino’s subpoena of Ashenfelter does not amount to
discovery abuse. First, Convertino’s request is not
“unreasonably cumulative or duplicative™ or obtainable
“from some other source thal is more convenient, less
burdensome, or less  expensive”  Fed.R.Civ.P.
26(LX2UCKi). Convertino is not asking for information
that he knows, has already received through discovery
from Ashenfelter or another source, or can ascertain from
other intelligence he has accumulated during discovery.
He attempted to identify Ashenfelter’s sources by
deposing the DOJ, but instead learned that an extensive
internal investigation, conducted by the Department’s
OIG, was only able to narrow the pool of potential
“leaks™ to approximately 30 employees. (4/25/2007 Letter
at 3-4, PL’s Ex. 2.) It certainly will be less convenient,
more burdensome, and more expensive for Convertino to
depose each of these officials individually. Doing so is
likely to be futile, as the OIG has already obtained an
affidavit from each denying that he provided information
to the Free Press. (Redacted OIG Report at 5,
Ashenfelter's Ex. E.) It is unrealistic to expect Convertino
to have better results, given his inferior resources and the
threat of perjury sanctions looming over any individual
that may have already provided false information to OIG
inspectors in an affidavit. Under these circumstances,
turning to Ashenfelter-the one party absolutely known to
have the information Convertino needs-is hardly an abuse
of discovery.

*8 Second, Convertino has not “had ample opportunity to
obtain the information by discovery in the action.”
Fed R.Civ.P. 26(b)(C) (ii). As detailed above, Convertino
has tried to use other means of discovery to unmask
Ashenfelter’s sources. He did not go directly to
Ashenfelter until it became reasonably clear that doing so
would probably be the only way for him to learn which
official or officials supplied the reporter with the relevant
information,

Third, “the burden or expense of the proposed discovery”

does not “outweigh [ ] its likely benefit, considering the

needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the
action, and the importance of the discovery in resolving
the issues.” Fed.R.Civ.P. 26(b) (Cyiin. The potential
benefit of the information is great. Convertino’s case has
a pressing need for the identity of Ashenfelter’s sources,
and discovery from Ashenfelter seems, at this point, the
only way to get it. At stake is a case brought under the
Privacy Act, a statute meant to “prevent the kind of
illegal, unwise, overbroad, investigation and record
surveilfance of law-abiding citizens,” and “promote
observance of valued principles of fairness and individual
privacy.” S.Rep. No. 93-1183, at | (1974), as reprinted in
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1974 U.S.C.C.AN. 6916, 6916,

The burden to Ashenfelter of Convertino's request does
not outweigh these factors. The discovery requested of
Ashenfelter-his  presence at a deposition and the
presentation of documents already within his control-will
by no means cripple his resources, and in any case his
burden is small when compared to the money damages
Convertino could potentially recover in this action.

The biggest factor counseling against disclosure is harm
to Ashenfelter’s First Amendment interests, Virtuaily
every case in which a court compels a reporter to disclose
a confidential source implicates at least some risk. direct
or otherwise, that news gathering activities protected by
the First Amendment may be hindered. As described by
the Second Circuit:

Compelled disclosure of
confidential sources unquestionably
threatens a journalist’s ability o
secure information that is made
available to him only on a
confidential basis .... The deterrent
effect such disclosure is likely to
have wupon future “undercover”
investigative reporting ... threatens
freedom of the press and the
public’s need to be informed.

Baker v. F & F Inv., 470 F.2d 778, 782 (2d Cir.1972).
However, this generalized danger is minimized in this
case, as the anonymous DOJ officials may weil have
violated federal law by communicating with Ashenfelter
as to these matters. If the informants indeed violated the
Privacy Act as Convertino alleges, potential sources of
turther similar violations should be deterred  from
interactions of this kind with representatives of the press.
This is not an instance where the reportet’s informant
reveals hitherto unknown dangerous or itlegal activities
that, being unlikely otherwise to come to light, result in
reporting that is obviously more weighty in a court’s
calculation of First Amendment safeguards. Rather, this
situation i$ more akin to a reporter’s observation of
criminal conduct, from which the Supreme Court has
explicitly stripped constitutional protection: “we cannot
seriously entertain the notion that the First Amendment
protects a newsman's agreement to conceal the criminal
conduct of his source, or evidence thereof, on the theory
that it is better to write about crime than to do something
about it.” Branzburg, 408 U.S. at 692.

*9 For similar reasons, any reliance Ashenfelter placed on
the Michigan reporters’ privilege is misplaced. A reporter
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should not be allowed to use a state law to shield himself
trom disclosing his sources when the communication
sought to be protected is a violation of federal law. Such
reliance should not be encouraged by the court. Thus, the
burden on Ashenfelter's First Amendment interests is
minimal and the damage to his refiance on the Michigan
shield  law  inconsequential. Both concerns are
overbalanced by Convertino’s countervailing interests'
None of the provisions in Rule 26(b) (2XC) call for this
court to impose a discovery limitation,

Just as there is no evidence that Convertino is abusing
discovery, there is no indication that Ashenfelter is
entitled to a protective order under Rule 26(¢).
Ashenfelter has not petitioned the court for such an order,
as called for by Rule 26(cx!). More importantly, the
proposed discovery will not subject Ashenfelter to
“annoyance, embarrassment, oppression, or undue burden
or expense.” Jd. Aside from the First Amendment
considerations dealt with above, there is no evidence that
fultilling Convertino’s request will cause Ashenfelter any
hardship, beyond the ordinary inconvenience shouldered
by anyone required to provide discovery. Because the
discovery sought from Ashenfelter is not subject to
limitation under Rule 26(b)2)C) and does not justify a
protective order, Convertino’s motion to compel will be
granted in regard to Ashenfelter,

b. The Free Press

Based upon the court’s approval of Convertino’s request
to Ashenfelter, and contingent upon its fulfiliment, the
court finds that the subpoena relating to the Free Press
itself is outside the limitations of Rule 26(bX 2K C.
Specifically, the discovery sought from the Free Press is
fairly determined to be “unreasonably cumulative fand]
duplicative” because the information can be obtained
from Ashenfelter, a “source that is more convenient, less
burdensome, [and] less expensive.” Fed R.Civ.P.
26(bX)2XCY (1). Because the Free Press is a corporation,
Rule 30(b)6) requires it to respond to Convertino’s
subpoena by presenting for deposition “one or more
officers, directors, or managing agents, or ... other persons
who consent to testify on its behalf.” Fed R.Civ.P.
30(b)6). An organization’s designated representative
must be the individual with knowledge of the subject
matter over which discovery is being bad. When a party
notices a newspaper for disclosure of confidential
informants mentioned in one of its articles, its logical

Footnotes

representative is the reporter who wrote the piece. If a
party, in straights such as these, were to seek disclosures
concerning an article printed without identification of its
author, it may well be appropriate to demand the
information from the newspaper itself. Here, however,
compelling enforcement of Convertino's subpoenas
would essentially require Ashenfelter be deposed as an
individual and that the Free Press present him to be
deposed as a representative of their organization. since he
is the employee best qualified to testify about any
communication with DOJ officials’ regarding the Article.
Such an order would result in superfluous, unproductive
discovery and is not necessary for Convertino to recejve
the information he needs.

*10 Besides the futility of deposing both Ashenfelter and
a Free Press representative, whether that be Ashenfelter or
someone else, the First Amendment interests at stake in
this matter counsel against compelling discavery from the
Free Press. As discussed with respect to Ashenfelter's
subpoena, First Amendment interests are not a complete
bar to disclosure. Nevertheless, the potential adverse
effects on news gathering activities, posed by any order
compelling disclosure of a confidential source, suggests
that an order to disclose should be as narrow as possible.
Given that Convertino’s best chance of learning the
identity of Ashenfelter’s sources is deposing Ashenfelter
himself, and that an additional subpoena of the Free Press
is unlikely to produce more information than that
uncovered in a deposition of Ashenfelter, the motion to
compel is denied, without prejudice” as to the Free Press.

IV. CONCLUSION

IT IS ORDERED that Plaintiff’s July 6, 2007 Motion to
Compel Production from Non-Party Reporter David
Ashenfelter and Non-Party Corporation Detroit Free Press
[Dkt. # 1] is GRANTED IN PART AND DENIED IN
PART. Specifically, it is GRANTED with respect to
David Ashenfelter and DENIED with respect to the
Detroit Free Press.

IT IS FURTHER ORDERED that the clerk of the court is
DIRECTED to close this case insofar as all matters in
controversy has been resolved.
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! According to the Article, these allegations included: faiting to get authorization belore arranging plea bargains and sentence
reductions, attempting to persuade a federaf employee to provide confidential information for use against an adverse witness,
arranging a deal with another criminal defendant without consulting the prosecutor handling the case, withholding from the defense
potentially damaging credibility evidence on the prosecution’s primary witness and threatening the defense attorney with a baseless
criminal investigation if the attorney reported the misconduct to the judge. (Article at 1, Ashenfelter's Ex. C)

2 The OIG investigated individuals from the Detroit United States Attorney's Office as well as officials in Washington, D.C. from
various DOJ departments, including the Office of the Attorney General, the Office of the Deputy Attorney General, the Office of
Legistative Aftairs, the Office of Legal Counsel, the Criminal Division, the Counter Terrorism Section of the DOJ, the Executive
Office of United States Attorneys and the OPR.

3 As early as colonial times, various arguments for a “newsman’s™ privilege were advanced in American courts, 23 Charles Alan
Wright, Kenneth W. Grabam, Je., Federal Practive and Procedire § 3426 (2008). In 1938 the Second Circuit became the first
court fo accept, in dicta, that such a privilege may be warranted under the First Amendment. See Garland v. Torre, 259 F.3d 543,
548 (2d Cir 195%) (“IWle accept at the outsct the hypothesis that compulsory disclosure of a Journalist’s confidential sources of
information may entail an abridgement of press freedom by imposing some limitation upon the availability of news.™). To the
extent that a reporter’s privilege exists today, it is based on constitutional considerations. E.g.. United States v. Burke, 700 F.2d 70,
77 42d Cir 1983) (“[A qualified reporters’ privilege} has been imposed by the courts ‘to reflect a paramount public interest in the
maintenance of a vigorous, aggressive and independent press capable of participating in robust, unfettered debute over
controversial matters, an intérest which has always been a principle concern of the First Amendment.” (quoting Buker v. F & ¢
Inv. 470 F2d 778, 782 (2d Cir 1972)).

4 To date. the First, Second, Third, Fourth, Fifth, Eighth, Ninth, Tenth and District of Columbia Circuits have established some form
of the qualified reporters’ privilege in civil proceedings. See Biuno & Stillman, Inc. v. Globe Newspaper Co., 633 F.2d 583, 59597
(Ist Cir.1980%; Baker, 470 F2d at 784-85; Riley v, City of Chester, 612 F.2d 708, 715 (3d Cir 1979, LaRouch v. Natipnad
Broadeasting Co.. 780 F.2d 1134, 1139 (dth Cie. Y986); Miller v. Transamerican Press, Inc., 621 £.2d 721, 725 (5th Cir 1986,
Cervanies. v. Time, Inc., 464 F2d 986, 992-93, 992 1. 9 (8th Cird972); Farr v. Pitchess, 522 F.2d 464, 467 (9th Cir, 1975y,
Sitkwood v. Kerr-McGee Corp.. 363 F.2d 433, 436-37 (10th Cir, Y977y, Zerilli, 656 F.2d at 712. The Eleventh Circuit likewise
fecognizes a reporters’ privilege, having inherited the Fifth Circuit’s holding in Miller. See United States v. Caporale, $06 F.2d
1487, 1504 (L1th Cir. 1986).

5 Compare Burke, 700 F.2d at 76-77 (“[Dlisclosure may be ordered only upon a clear and specific showing that the information is:
highly material and relevan, necessary or critical to the maintenance of the claim, and not obtainable from other available
sources.”) with Zerilli, 656 F.2d at 713-14 (listing the “guidelines” of applying the reporters’ privilege as whether the information
“goes to the heart” of a civil litigant’s case, the extent of the litigant’s efforis to obtain the information from other sources, and the
nature-of the litigation at hand, in particular whether the reporter from whom discovery is sought is a party to the action).

6 Wigmore’s predicates are:
(1) the communications must originate in a confidence that they will not be disclosed; (2) confidentiality must be essential to
the maintenance of the relationship between the parties; (3) the relationship must be one which, in the opinion of the
community, ought to be fostered; and (4) the injury that would inure to the refationship by the disclosure of the
communications must be greater than the benefit thereby gained for the correct disposal of the litigation.
Grand Jurv. 810 F.2d ar 584 (citing 8 1. Wigmore, A Treatise on the Anglo-American System of Evidence § 2286 .
McNaughton rev. ed. 1940)),

7 As exampies of those Circuit Courts it “dectine[d] to join,™ the Sixth Circuit listed the following cases: Zerilli, 656 F.2d 705,
Burke, 100 F.2d 70, United States v, Crghbertson, 630 £2d 139 (34 Cir. V9BO), LaRaucth, 780 F.2d 1134 and Miller. 628 F.24 731,
Grand Jury, 810 F.2d at 584 n. 6. It is important to note that, although Grand Jury Proceedings dealt with subpoenas issued for a
criminal prosecution, Zerilli, LaRouch and Miller confront this issue in a civil setting.

) Ashenfelter cites three other opinions from the Eastern District of Michigan, claiming that they illustrate the availability of a
reporters’ privilege in this circuit: United States v. Webber, No. 02-80813 (slip op.) (E.D,Mich. July 14, 2003) (order granting
motion to authorize subpoena and denying motion for protective order), Clark v. Esser, No. 92-72341, 1993 WL 13551485
(E.D.Mich, July 12, 1993} {order granting motion to quash subpoena), and McArdle v. Hunter, No. 81-10038 (slip op.) (E.D.Mich.
Nov.5, 1981) (order granting motion to quash subpoena). These decisions have no precedential authority, being both unpublished
and issued by a peer court; they are also unpersuasive on their merits. McArdle was decided before Grand Jury, so it is
inapplicable. Clark is simply an order granting a motion to quash without analysis of the pertinent Jaw or explanation of the court’s
reasoning. Webber, though it does contain a limited examination of pertinent case law, relies on cases repudiated by the Sixth
Circuit in Grand Jury and adopts the view of other cireuits that a qualified reporters’ privilege exists, Webber relies on Sontinyell v,
Soutlern Poverty Law Ctr, 949 F Supp. 1303 (W, D.Mich.1996) for its reading of Grand Jury, an interpretation with which this
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The district court agreed with the analysis and incorporated the magistrate judge's proposed resolution in its entirety,
The motion to compel had been referred to the mugistrate judge for determination pursuant to 28 {1.5.C. § 636(b) 1} A).

Michigan liw extends the following privilege to reporters:
A reporter or other person who is involved in the gathering or preparation of news for broadcast or publication shall not bhe
required to disclose the identity of an informant, any unpublished information obtained from an informant, or any unpublished
matter or documentation, in whatever manner recorded, relating to a communication with an informant, in any inquiry
authorized by this act, except an inquiry for a crime punishable by imprisonment for life when it has been established that the
information which is sought is essential to the purpose of the proceeding and that other available sources of the information
have been exhausted.
MCL § 767 3a(1}.

Forty-eight states and the District of Colurnbia have put in place a reporters’ privilege, either by the passage of a press shicld law
or judicial recognition. A detailed description of which states have accepted a reporters” privilege and the means by which they did
50 is oflered in New York Times Co. v, Gonzalez, 382 E.Supp.2d 457, 502-04 ¢ S.D.INY.2003),

Particularly telling is the Sixth Circuit's conclusion that a reporters’ privilege met only one of Wigmore’s four fundamental
pre-conditions to the recognition of any testimonial privilege. Grand Jury, 810 F.2d wt 584,

The First Circuit has commented that:
Whether or not the process of taking First Amendment concerns into consideration can be said to represent recogrition by the
Court of a “conditional.” or “limited” privilege is, we think, largely a question of semantics. The important point for purposes
of the present appeal is that courts faced with enforcing requests for the discovery of materials used in the preparation of

upon First Amendment rights.
Bruno & Stilbman, 633 F.2d at 595, Magistrate Judge Whalen asserted that recognizing a reporters’ privilege makes crucial
differences to the distribution of the burden of proot, see In re Daimler Chrvsier AG Securities Litigation, 216 F.R.D. 393, 402
n. 9(E.D.Mich.2003). The First Circuit’s reasoning shows, though, that doing so is not the only way of vindicating a reporters’
First Amendment interests,

Because of Convertino’s burden of proof, his request would meet even the stricter standard imposed by the qualified privilege
analysis laid out in Southwell and urged by Ashenfelter, which requires “the requested information goes to the heart of the
litigant’s case.” 949 FSupp. at [312.

This case-specific balancing of interests is likely to yield the same results under the third factor in the Southwell privilege analysis,
which requires “a case-by-case balancing of constitutional and societal interests ... to determine whether First Amendment interests
would be jeopardized by ordering disclosure.” Y49 F.Supp. at {312, Ashenfelter argues that a qualified privilege analysis must also
include some evaluation of Convertine's case on the merits, claiming that disclosure is not appropriate if Plaintiff’s claim cannot
meet the standard for swnmary Judgment. See Krinsky v. Doe 6, 159 Cal App.ath 1S4, 1169, 72 “al Rpie3d 231
(Cal.Cr.App.2005). However, the authority cited for this position is drawn almost exclusively from defamation cases, which by
their nature import heightened constitutional protection for defendants. There is no known authority for this court, having
jurisdiction over the underlying suit, to deny a motion to compel based upon a proposed cart-before-horse determination that the
merits-of the claim are weak or lacking.

Contingent upon, for example, evidence of non-compliance with this order through impossibility, it may be appropriate to revisit
the court’s anulysis as to the discovery obligations of the Free Press,

- Gavasrianent Works,
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In re:
Complaint against Case No. 2013-037
Larry Dean Shenise

Respondent

Akron Bar Asseciation

Relator

ENTRY

This matter comes before the Panel and the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohio on the Motion to Quash Subpoena to Phil Trexler filed
with the Board on November 8, 2013, by the Beacon Journal Publishing Company, Inc. and Phil
Trexler.

In the Panel’s opinion, the alleged statements made by the Respondent as reported in the
news article of February 1, 2012, in the Beacon Journal are relevant to these proceedings and
there does not appear to be any alternate means of proving the statements, other than through the
testimony of Mr. Trexler, barring an admission by the Respondent that he made them. Further,
the evidence subpoenaed on its face appears essential to the Relator’s case and is therefore
essential to the administration of justice in this case. Finally, the Panel does not find the

subpoena to be vague, overly broad, or designed to harass Mr, Trexler as alleged in the motion.

EXHIBIT

B




Therefore, upon consideration of the foregoing the Panel Chair finds the motion to quash

not to be well taken, and the same is hereby overruled.

en C, Rodehef%r, Panel Chair

per authorization
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