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INTRODUCTION

Appellant Cincinnati City School District's ("CPS") sole reason for participating in this

case is to challenge the constitutionality of amendments included in the 129th General

Assembly's bien7.lial budget bill, Am.Sub.H.B. No. 153, 2011 Ohio Laws File 28 (` ,4m.Sub.H.B.

153"). Specifically, CPS challenges the constitutionality of an amendment to R.C. 5709.084,

which provides a real estate tax exemption for the Duke Energy Convention Center ("the

Convention Center") owned by Appellee the City of Cincinnati ("the City"). Furthermore,

uncodified § 757.95 that was included in Am.Sub.H.B. 153 directs the Board of Tax Appeals

(°B'I'A") and this Court to apply the tax exemption retroactively to prior tax years.

In 2006, the City applied for a tax exemption for a parcel of private property it acquired

to expand the Convention Center. At the time of the City's application, the other parcels

coniprising the Convention Center were exeznpt from real estate taxes. CPS did not object to the

City's application for an exemption for the additional parcel in 2006. Nevertheless, Appellee

Ohio Tax Commissioner ("the Tax Cornmissioner") denied the City's application for an

exernption on March 22, 2011, finding that the City's agreement with a private entity to manage

the Convention Center caused the City to lose its public use exemption for the property. The Tax

Commissioner determined the property was taxable and directed the City to pay back taxes for

the parcel for the 2007 to 2011 tax years.

Faced with liability for back taxes of approximately $12 million, the City turned to the

General Assembly for a backdoor legislative "fix." The Citv successfully lobbied the General

Assembly to include a tax exemption for the Convention Center in its budget appropriations bill,

An1.Sub.H.B. 153, effective on Septeznber 29, 2011. The alnendment to R.C. 5709.084 provided

a tax exemption to a single parcel of property in the entire state - the Cincinnati Convention
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Center. Pursuant to uncodified § 757.95, the tax exemption applies retroactively to "the tax

years at issue" in any pending exemption application or appeal. The City's then pending appeal

of the Tax Commissioner's March 22, 2011 decision denying an exemption was the only case to

which uncodified § 757.95 did, or could ever, apply.

Under well-established case law, a tax exemption that applies to prior tax years violates

the prohibition against "retroactive laws" in the Ohio Constitution, Article II, § 28. The last-

minute insertion of the ainendments violates the "one-subject" provision in the Ohio

Constitution, Article 11, § 15(D), because the amendments bear no relation to the budget

appropriations bill. Finally, the Am.Sub.H.B. 153 amendments violate the requirement in Ohio

Constitution, Article ll, § 26, for laws to operate "unifornily" throughout the state because the

tax exemption applies solely to one parcel of land owned by the City, and the uncodified

provision applies the exemption retroactively in a single case.

On September 29, 2011, the effective date of the Am.Sub.H.B. 153, CPS took every

conceivable step to challenge the constitutionality of the amendment to R.C. 5709.084 and

uncodified § 757.95. CPS filed a declaratory judgment action in the Franklin County Court of

Comnton Pleas raising these claims. Also on September 29, 2011, CPS filed a stateznent of its

intent to participate in the tax exemption proceedings pursuant to R.C. 5715,27.

The Tax Commissioner and the City moved to dismiss CPS's declaratory judgment

action, argt:iing that CPS's "exclusive" remedy was to oppose the City's exemption application in

an R.C. 5715.27 proceeding. The court denied the motions to dismiss, and stayed the declaratory

judgment case pending the outcome of CPS's request to participate in the R.C. 5715.27

proceedings, and appeals to the BTA. or this Court.
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After the court stayed the declaratory judgment action, the Tax Commissioner dismissed

CPS's case under R.C. 5715.27, and granted the City's exemption application for the Convention

Center pursuant to the newly amended R.C. 5709.084. The Tax Coinmissioner reasoned that

CPS's request to participate was untimely because it was not filed in 2006 when the City applied

for the exemption, years before the challenged amendments were enacted in 2011. The

consistezrt position of the Tax Commissioner and the City has been that CPS has no right to raise

its constitutional challenges to the 2011 amendments in any forum.

This case is on appeal from the Tax Commissioner's and the BTA's denial of Cl'S's

request to participate in the tax proceedings pursuant to R.C. 5715.27 for the limited purpose of

creating a formal record to challenge the statute. CPS respectfully submits that the Court should

reverse the decisions of the Tax Commissioner and BTA. Further, the Court shauld invalidate

the amendment to R.C. 5709.084 and uncodified § 757.95 in Am.Sub.H.B. 153, because those

provisions violate the Ohio Constitution. The Court should direct the Tax Commissioner and

BTA to decide this case according to the law in existence in 2006, when the City filed its

application for an exemption.

STATEMENT OF FACTS

In the cases below, the Tax Coinmissioner and the BTA declined to hold any hearings or

allow CPS to develop a formal record from which to challenge the constitutionality of the

amendments in Am.Sub.H.B. 153. Nevertheless, to preserve the record on appeal, CPS

submitted a "proffer of evidence" to the BTA that includes stipulations and exhibits agreed to by

the Tax Coinmissioner and the City in the case before the Court of Common Pleas. Moreover,

the Tax Commissioner relied on the same stipulations to support his motion to dismiss CPS's

appeal to the BTA. Thus, the factual record before this Court is sufficiently well-developed to

^



provide a background summary of this case and to support CI'S's arguments that the Challenged

Provisions violate the Ohio Constitution.

A. The City_ Ap plies For A Tax Exexnption For. The Convention Center Parcel.

In 2002, the City acquired a parcel of property for the purposes of expanding its Duke

Energy Convention Center (Hamilton County Parcel No. 145-0002-0057, hereinafter the

"Convention Center Parcel"). (Supp. 29; Supp. 135.) The City completed the construction of

the expansion in January 2006. (Supp. 135.) On July 1, 2006, the City entered into a

management agreement with Global Spectn.2in, LP, to manage and operate the Convention

Center. (Supp. 30.) Under the managenlent agreement, "[a]ll day-to-day and year-to-year

activities involved with the operation of the Duke Energy Center and its various services [are]

controlled by the contractor." (Supp. 136.)

The City filed an applicatiori for an exemption of real property taxes for the Convention

Center Parcel on September 24, 2006. (Supp. 30.) The City sought the exemption under R.C.

5709.08, which exempts real property belonging to the state if it is used "exclusively for a puhlic

ptirpose." (Supp. 135, 137.)

Under R.C. 5715.27(B), Ohio school districts have the right to receive notice of

exemption applications on property located within the school district. Ohio school districts also

have the right to participate in administrative hearings on exeinption applications by filing a

statement indicating an intent to participate in the proceeding prior to the first day of the third

month after the exemption application is docketed. R.C. 5715.27(C). At the time the City filed

its 2006 application for an exemption, CPS had not requested notice of exemption applications.

(Supp. 31.) CPS did not file a statement of intent to participate in the City's exemption

application in 2006. (Supp. 31.)
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S. The Tax Commissioner Denies The City's Ant^lication For A Tax Exemption
Because The Convention Center Was Not Used "Exclusively For Public
Pupr oses."

Although CPS did not participate in the initial proceedings in connection with the

exemption application, the Tax Commissioner received evidence from the City and issued his

"Final Determination" on March 22, 2011. The Tax Commissioner held that the Convention

Center was not entitled to a tax exemption begirming with tax ycar 2007 because it was not "used

exclusively for a public purpose." (Supp. 137-139.) According tO the Tax Commissioner, by

"turn[ing] over the management of its City-owned Duke Energy Center to a for-profit

partnership... the City has effectively privatized the [Center]." (Supp. 138.)

Based on the Tax Commissioner's decision, the City was not exempt from paying real

estate taxes for the Convention Center Parcel and the parcel was to be placed on the auditor's list

of taxable property. (Supp. 141.) Absent a successful appeal, CPS estimated that the total tax

revenues that would have been generated from the Convention Center property exceeded $12

1nillion. Of the $12 million, CPS estimated that it would have received more than $7 million in

property tax revenues. (Supp. 6.)

Pursuant to R.C. 5715.02, the City filed an appeal with the BTA of the decision denying

its application for a tax exemption for the Convention Center on May 13, 2011. (Supp. 31)

Because CPS did not participate in the proceedings before the Tax Commissioner, CPS did not

attempt to intervene in the City's merits appeal in May 2011. Even if CPS had participated in

the case at that time, it would have had no reason to appeal the Tax Commissioner's finding that

the Convention Center was not entitled to a tax exemption.
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C. After The Tax Commissioner Denied The City's The General
Assembly Enacts A Property Tax Exem.ption _To Apply Solely To The
Convention Center.

Faced witli a $12 million bill for back taxes, the City was not content to appeal the merits

of the Tax Commissioner's decision denying the application under tlle "public use" exemption.

Rather, the City took a backdoor approach and lobbied the General Assembly for a "legislative

fix" (i.e., a new statute providing a tax exemption solely to the Cincinnati Convention Center that

would apply both prospectively and retroactively). (Supp. 5.) The proposed exemption

consisted of two sentences inserted into the General Assembly's 3,264-page budget

appropriations bill at the eleventh hour. An1.Sub.HB. 153, 2011 Ohio Laws File 28. Final

versions of the budget bill passed by both th-e 1-louse of Representatives and the Senate did not

include the proposed exemption for the Convention Center. (Supp. 32.) Without further debate,

hearings or amenrlments, the exemption provisions were added to the budget bill during the

conference committee sessions at a time when the passage was most assured. (Id.) 'I'he final

version of the bill was passed on June 20, 2011 and became effective on September 29, 2011.

(Supp. 31-32.) . .

In Am.Sub.H.B. 153, the General Assembly amended R.C. 5709.084, which now reads as

follows:

Real and personal propertv comprisint; a convention center owned
by the largest city in a county having a population greater than
seven hundred thousand but less than nine hundred thousand
according to the most recent federal decennial census is exempt
from taxation, regardless of whether the property is leased to or
otherwise operated or managed by a person other than the city.

2011 Am.Sub.H.B. No. 153, 2011 Ohio Laws File 28. (Supp. 31.) Only Hamilton County

satisfies the population standard set forth in the amended statute. (Supp. 33; see also U.S.
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Census (2010) available at www.2010.census.gov.)1 Cincinnati is the largest city in Hamilton

County. (Supp. 33.) Thus, the City's Convention Center is the sole property in Ohio that

satisfies the newly-enacted tax exemption and will remain so until at least the 2020 census.

Am.Sub.H.B. 153 also included an uncodified provision, § 757.95, which stated:

§ 5709.084 of the Revised Code, as amended by this Act, is
remedial in nature and applies to the tax years at issue in any
application for exemption from taxation or any appeal from such
an application pending before the Tax Commissioner, the Board of
Tax Appeals, any Court of Appeals, or the Supreme Court on the
effective date of this Act and to the property that is the subject of
any such application or appeal.

"I'aken togetlzer, amended R.C. 5709.084 and uncodified § 757.95 (collectively, the "Challenged

Provisions"), not only targets the Convention Center Parcel as tax exempt, but also directs the

Tax Conlmissioner, the BTA, the Courts of Appeals, and this Court to apply the statute

retroactively "to the tax years at issue" in any "pending" application. The City's exemption

application was the only "pending" case to which § 757.95 could ever apply. (Supp. 33.) There

will never be another case seeking a tax exeinption related to a convention center in the largest

city in any county that was pending on September 29, 201, 1, the effective date of Sub.H.B. 153.

With the newly-enacted exena.ption in hand, the City and the Tax Commissioner filed a

joint motion in the BTA on August 11, 2011 to remand the City's exemption application to the

Tax Commissioner. (Supp. 32.) The sole reason for remanding the case was for the Tax

Comznissioner to consider the implications of the City's exemption application under the newly

amended R.C. 5709.084 that was to be effective in a few weeks. (Supp. 4.)

In 2010, Hamilton County had a population of 802,374. By way of comparison, Franklin
County had a population of 1,163,414, Cuyahoga County had a population of 1,280,122, Summit
County had a population of 541,781, and Montgomery County had a population of 535,153.
Hamilton County is the only county in Ohio that fits the population parameters of amended R.C.
5709.084. See U.S. Census (2010) available at www.2010.census.gov.
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D. CPS PromptlV TakesAction To Challenge The Constitutionality Of The
Challenged Provisions.

When CPS learned of the enactment of the Challenged Provisions, it took every

conceivable step to contest the constitutionality of the Challenged Provisions. On the effective

date of the Challenged Provisions (September 29, 2011), CPS filed a statement of intent to

participate in the exemption application proceedings, which had been remanded to the Tax

Commissioner. (Supp. 32-33; Supp. 183) CPS's sole purpose in requesting to participate in the

case was to establish a formal record to address the constitutionality issues and the retroactive

application of the Challenged Provisions. (Supp. 183-188.)

CPS also filed a declaratory judgment action in the Franklin County Court of Common

Pleas on the effective date of the Challenged Provisions. (Supp. 1-21.) In its complaint, CPS

raised the same argumcnts regarding the constitutionality of the amendznents that are raised in

this appeal. (Id.) CPS also filed a motion for a temporary restraining order to enjoin the Tax

Commissioner from issuing a revised final determination based on the Challenged Provisions.

(Supp. 197.) In response, the Tax Commissioner voluntarily postponed his decision to allow

time for the Court to consider motions to dismiss filed by the Tax Commissioner and the City.

(Supp. 199)

The Tax Comm.issioner and the City filed motions to dismiss CPS's declaratory judgment

case in the court of common pleas. They argued that the declaratory judgment action was -

improper because CPS's "exclusive" remedy was to participate in the proceedings before the Tax

Coznznissioner and BTA pursuant to R.C. 5715.27. Judge Frye summarized this argument as

follows:

Tax Commissioner Testa . . . argues that a special statutory
procedure exists under R.C. 5715.27 which precludes a parallel
declaratory judgment suit in this court. ...The City likewise argues
the orzly foruzn for tlze dispute is before the Tax Commissioner, and

8



that coming to court bypasses an exclusive procedure mandated by
thelegislature,

(Supp. 199-200.) The Tax Cominission.er and the City argued that CPS could not participate in

the tax proceedings pursuant to R.C. 5715.27 to raise its constitutional arguments because it had

not filed a statement to participate in 2006, years before the statute at issue was enacted.

The court rejected the arguments advanced by the Tax Commissioner and the City and

denied "all motions to dismiss based upon lack of jurisdiction, lack of standing, and lack of

ripeness." (Supp. 201.) 3udge Frye reasoned, "Indeed, if the cribbed view of [CPS's] right to

participate advanced by defendants in this court were ultimately accepted by the Tax

Commissioner and the BTA, [CPS] would have no remedy absent this suit." (Supp. 201.)

Although the court held that CPS could proceed with its declaratory judgment action, the

court stayed the case pending the conclusion of the proceedings in the Tax Commission on the

City's application for an exemption. (Supp. 201.) At the time of the court's decision, Judge

Frye reasoned that it was not a "foregone conclusion that the Tax Commissioner [would even]

apply these odd amendments as written." (Supp. 202.) Even if the Tax Commissioner and BTA

applied the antendments, the court reasoned that the tax proceedings were a more appropriate

forum for CPS to challenge their constitutionality. Citing "the role of administrative agencies .in

setting-up constitutional issues for a judicial determination," the court held that "staying this case

in a complicated area like state taxation also reflects sensible deference to the expertise of the

Commissioner and the BTA in this specialized field of law." (Supp. 203-204.) On December

29, 2011, the Court stayed all further proceedings in the case "pending completion of the case

before the Tax Commissioner (and appeals to the BTA and the Obio Supreme Court"). (Supp,

204.)
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E. The Tax Commissioner And BTA Apply The Challenged Provision:s Grant The-----
City-'s Apvlication For A Tax Exernption And Decline To Allow CPS To
ParticiLiate In This Case.

After the court stayed CPS's declaratory judgment action, the parties returned to the

proceedings before the Tax Commissioner relating to the City's application for an exemption.

The City ai-id the Tax Commissioner had previously filed a joint motion to renland the case to the

Tax Commissioner for "further consideration" of the Challenged Provisions. (Supp. 181.) CPS

sought to participate in this "fia.rther consideration" by filing a statement of intent to participate

on September 29, 2011, the effective date of the Challenged Provisions. (Supp. 183-188.). The

Tax Commissioner responded by email later in the day stating that CPS "had no jurisdiction to

file." (Supp. 191.) After Judge Frye stayed the declaratory judgrrent action on December 28,

2011, CPS, complying with the court's directive to proceed through the administrative process,

filed a renewed motion to intervene in the Tax Commission proceedings on January 12, 2012.

(Supp. 206-211.)

On February 21, 2012, without a hearing, briefing, or any further argument from the City

or CPS, the Tax Coznmissioner issued a revised Final Determination reversing his prior finding

and granting the City's application for a tax exemption for the Convention Center Parcel due

solely to the existence of the an-iended statute and uncodified section: "Pursuant to R.C.

5709.084 effective in accordance with Am.Sub.H.B. 153, uncodified sec. 757, the Coxnmissioner

finds that the above parcel qualifies for exemption." (Appx. 19.) Although the amendments to

R.C. 5709.084 were not enacted until 2011, the Tax ComYnissioner applied the statute

retroactively, holding that the City was "entitled to exemption for tax years 2006 forward." (kl.)

The Tax Commissioner gave little consideration to CPS's request to participate in the

proceedings for the limited puipose of raising the constitutional arguments. Instead, the Tax

Commissioner held that the City and the Tax Commissioner were the only proper parties who
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could participate in the exemption application proceedings because "[n]o other parties filed an

interest in accordance with R.C. 5715.27." (Id.) On this basis, the Tax Commissioner denied

CPS's request to participate. (Id.)

On April 10, 2012, CPS filed a timely appeal of the Tax Cornmissioner's decision to the

B'I'A pursuant to R.C. 5717.02. CPS's notice of appeal again specified that its only interest in

the case was to address the constitutionality of the 2011 Challenged Provisions. (CPS Notice of

Appeal, April 10, 2012.) The BTA scheduled a hearing for the appeal on July 24, 2013. (BTA

Notice of Merit Hearing, May 8, 2013.) On June 13, 2013, the Tax Commissioner filed a motion

to dismiss. Again, the Tax Commissioner argued that CPS was not a proper party under R.C.

5715.27 because it did not file a statement to participate in the appeal in 2006. On Atigust 9,

2013, the BTA granted the Tax Commissioner's motion, reasoning that CPS "failed to meet the

statutory prerequisites of R.C, 5715.27(C) and therefore cannot invoke this board's jurisdiction

on appeal." (Appx. 8.)

On September 4, 2013, CPS filed a timely notice of appeal to this Court pursuant to R.C.

5717.04.
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ARGUMENT

Proposition of _Law No. I: When the General Assembly enacts a tax
exemption statute that applies to a case pending before the Tax
Commissioner or BTA, a school district has a right to participate in the case
for the linnted purpose of challenging the constitutionality of the exemption.

A. CPS i-las The Right Undcr R.C. 5715.27 To Participate In This Case .

The Tax Commissioner and the BTA erred by denying CPS an opportunity to submit

evidence and create a formal record to address the constitutionality of the Challenged Provisions

before this Court. CPS exercised its right to participate at the earliest opportunity: it filed its

statement to participate in this case on the effective date of the Challenged Provisions.

R.C. 5715.27 confers on boards of education the opportunity to participate in proceedings

relating to a taxpayer's application for an exemption:

R.C. 5715.27 is a general statute relating to the granting and
revoking of exemptions from real property taxes. The statute
allows property owners to file applications for exemption with the
coznmissioner, who must then notify the boards of education of
these applications if requested to do so. See R.C. 5715.27(A) and
(B). A board of education may then "file a statement with the
commissioner *** indicating its intent to submit evidence and
participate in any hearing on. the application." R.C. 5715.27(C).
The comnzissioner may not act on the application for exemptiozl
before the board of education's deadline for submitting this
statement unless certain statutory exemptions apply.

Bd. of Edn. of Gahanna-Jefferson Local School Dist. v. Zaino, 93 Ohio St.3d 231, 233, 2001-

Ohio-1335, 754 N.E.2d 789 (2001) (overruling BTA's decision that it lacked statutory

jurisdiction to consider school district's compldint regarding continued exemption of property in

a community reinvestment area),

Under R.C. 5715.27(C), a board of education has a right to file a statement of intent to

participate "prior to the first day of the third month following the end of the znonth in which that

application was docketed." A board of education's decision not to file within the three-month
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time fraine does not necessarily deprive the Tax Commissioner of the authority to allow the

board of education to participate in the case. Indeed, the Tax Commissioner has express,

statutory authority to permit a school district to participate in a tax proceeding even if the

statement was not filed within three months. Under R.C. 5715.27(I?), "[t]he commissioner or

auditormay extend the time for filing a statementunder division (C) of this section."

In the instant case, CPS filed a timely statement to participate in 2011 for the limited

purpose of challenging the constitutionality of the Challenged Provisions when those laws were

enacted. A school district "challeng[ing] the constitutionality of the application of a tax statute

in a particular situation is required to raise that challenge at the first ayailable orrnortunity during

the proceedings before the Tax Commissioner." (Emphasis added.) Bd. of Ecln. of the South-

Yl^'estern C,ity Schools v. Kinney, 24 Ohio St.3d 184, 186, 494 N.E.2d 1109 (1986) (holding that

school district could not raise an as-applied challenge to the constitutionality of a tax statute for

the first time in the Supreme Court). Here, that first available opportunity arose on the effective

date of the offending laws.

In contrast to the actions taken by the school district in ,South-Western City Schools, CPS

raised its challenge to the constitutionality of the Challenged Provisions at the "first available

opportunitv." CPS filed a notice of intent to partici:pate on September 29, 2011 - the effective

date of the Challenged Provisions. (Supp. 183-188.) There was no earlier opportunity for CPS

to oppose the constitutionality of the Challenged Provisions for they were not then enacted. As

Judge Frye observed:

Obviously, the history of the exemption dispute shows that no one

in the General Assembly conceived of the Amendments before late
spring 2011, so one may logically ask how [CPS] could have been

expected to anticipate that i.t needed to take steps earlier protecting
its right to participate.

13



(Supp. 202.)

The Tax Commissioner and the BTA erred by refusing to allow CPS to develop the

formal record to present its constitutional arguments regarding the Challenged Provisions. Based

on the change to the law in 2011, and given that CPS filecl its constitutional challenge "at the

earliest opportunity," it was unreasonable and unlawful for the Tax Commissioner and BTA to

deny CPS an opportunity to participate in this case.

B. The Tax Commi:ssioner's Ar ug^ment_That CPS Waived Its Right To Challenge
The Constitutionalit yOf The Challenged Provisions Is Without Merit.

The Tax Commissioner and BTA denied CPS an opportunity to participate in the

proceedings below based on a misguided interpretation of R.C. 5715.27. In the view of the Tax

Commissioner and the BTA, CPS waived the right to participate in this case because it did not

file a statement to participate when the City filed its application for a tax exemption for the

Conveation Center in 2006. Of course, CPS was not clairvoyant and did not know in 2006 that

the General Assembly at the behest of the City would enact legislation five years later granting a

retroactive exemption that applied solely to the Convention Center Parcel.

The two cases relied upon by the Tax Commissioner are easily distinguishable from the

instant case. See Tax Commissioner Mot. to Dismiss citing Str•ongsville Bcl. of Edn. v. Zaino, 92

Ohio St.3d 488, 2001-Ohio-1269, 751 N.E.2d 996 (2001), and L)lmsted Falls Bd. of'.f-dn, v.

:!'racy, 76 Ohio St.3d 386, 667 N.E.2d 1200 (1996). Both Strongsville and Cllnasted Falls involve

boards of education that sought to oppose the merits of a property owner's application for an

exeanption despite filing untimely stateinents to participate. StYongsville, 92 Ohio St.3d at 488

(dismissing school district's statement to participate that was filed after the deadline for opposing

property owner's exeniption application); Olmsted Falls, 76 Ohio St.3d at 388 (noting that the

board of education was "informed by the conunission of the filing of [the property owner's]
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1990 application, but it failed to file any statement with the commissioner of its intention. to

participate in any bearings"). These two cases are distinguishable from the instant case, in which

CPS could not have raised its constitutional challenge before the Challenged Provisions were

enacted in 2011. Further, these two cases involve school districts that souglit to challenge the

merits of the application and not the impact of a statute passed after the Tax Commissioner had

reached a decision on the merits.

In its decision dismissing CPS's appeal, the BTA also cited cases involving parties who

did not properly perfect a notice of appeal. (Appx. 7.) See, e.g., Am. Restazcrant & Lunch Co. v.

Glander, 147 Ohio St. 147, 150, 70 N.E.2d 93 (1946) (dismissing appeal that was "filed ten

months after the expiration of the time prescribed by statute for the perfection of the appeal");

Craftsrnan Type, Inc. v. Lindley, 6 Ohio St.3d 82, 85 451 N.E.2d 768 (1983) (declining to

consider argument that was "never properly raised" in the BTA); Soztthside Community Z)ev

Corp. v. Levin, 119 Ohio St.3d 521, 2003-Ohio-4839, 895 N.E.2d 551, $[ 14 ("[T]hose who

appeal to the BTA from final determinations of the Tax Commissioner must `specify the errors

complained of' in that initial deterxnination."). Unlike the appellants in the cases cited by the

BTA, CPS properly raised its constitutional challenges in its notice of appeal.

Relying on these cases, the Tax Commissioner and BTA reasoned that they lacked the

statutory authority to allow CPS to present its arguments regarding the constitutionality of the

Challenged Provisions. This Court has not taken such a constrained view of the jurisdiction of

the Tax Commissioner and BTA:

While this court has never encouraged or condoned disregard of
procedural schemes logically attendant to the pursuit of a
substantive legal right, it has also been unwilling to find or enforce
jurisdictional barriers not clearly statutorily or constihitionally
mandated, which tend to deprive a supplicant of a fair review of
his complaint on the merits.
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Gr•ovepoYt Madison Local Schools Bd. of Edn. v. Fi•ank-lin Ctv. Bd. of Edn., 2013-Ohio-4627,

14 (citing Nucorp, Inc, v. MontgomeYy Cty. .Bd, of Revision, 64 Ohio St.2d 20, 21, 412 N.E.2d

947 (1980)).

In this case, there are no jurisdictional barriers that would have prevented the Tax

Coininissioner or BTA from allowing CPS to create a formal record of its constitutional

argument. R.C. 5715.27(D) expressly authorizes the Tax Commissioner to "extend the time" for

a board of education to file a stateinent of its intent to participate in proceedings relating to a Tax

Exeinption. The BTA itself has recognized a school district's right to intervene in cases that

involved changed circumstances while the case was pending. See, e.g., Fazio Ltd. Partnership

No. 2 v. Cuyahoga Cty. Bd. of Revision, BTA Case No. 201-K-1797, 2011 WL 4748925 (Oct. 4,

2011) (allowing a school district to intervene in an appeal notwithstanding its non-participation

in proceedings conducted before the Cuyahoga County Board of Revision). The BTA reasoned

that a "change in circumstances" justified the school district participating in the appeal, because

the appellant sought a greater reduction in the value of its property in the BTA than it had

initially sought in the Board of Revision. 7d. See also Thomas L. Bassett v. Franklin Cty. ,Bcl. of

Pevision, BTA Case No. 2007-A-994, 2008 WL 2316535 (May 27, 2008) (citing cases in which

school districts were permitted to intervene for the first time in the BTA). The Tax

Cominissioner and BTA had the authority to allow CPS to participate in this case for its stated

limited purpose.

Nor can the decision to deny CPS an opportunity to participate in this case be j`ustified for

reasons of administrative efficiency or judicial economy. After the General Assembly enacted

the budget bill on June 30, 2011, the City and the Tax Commissioner filed a joint motion in the

BTA to remand the City's exemption application. to the Tax Commissioner "for further
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consideration." (Supp. 179.) The sole purpose of the remand was to consider the City's

application in light of the recently-enacted Challenged Provisions. CPS filed its statement to

participate less than one month later, before the Tax Commissioner engaged in any "further

consideration" of the City's application under the Challenged Provisions. CPS was not seeking

to re-litigate the merits of the City's exemption application under the "exclusively public use"

exemption. To the contrary, CPS sought to participate for the sole purpose of challenging the

constitutionality of the newly enacted Challenged Provisions.

Moreover, by participating in C,PS's declaratory jtidgmexzt action in the court of common

pleas, the Tax Co;nra.issioner and the City were well-aware that CPS planned to pursue its

constitutional challenges either in the tax proceedings or in court. The court stayed the

declaratory judgnent action, in part because Judge Frye reasoned that the proceedings in the Tax

Commission would be a more appropriate and efficient forum for CPS to mak:e its constitutional

arguments:

Even if the Commissioner and BT.A. apply the amendments . . . a
more timely resolution of the dispute will be available using that
avenue than can be provided by this declaratory judgment case.
This case remains to work its wav through trial, the intermediate
court of appeals, and only then can reach the Supreme Court of
Ohio.

(Supp. 204.)

If CPS is denied the opportunity to raise its constitutional arguments here, the case will

return to the court of con-unon pleas: "This declaratory judgment litigation over the constitutional

questions can be resumed should those avenues not resolve the matter with finality." (7d.) As

Judge Frye forecasted, it could take years for the case to return on appeal to this Court. If this

Court ultimately determines that the Challenged Provisions violate the Ohio Constitution, it will

be even more complicated to undo the application of the exemption. It makes far more sense for
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this Court to corisider the constitutionality of the Challenged Provisions in this appeal of the

City'sapplication.

C. The Court Should Rule On The Constitutionality Of The Challenged Provisioi^.s.

Although the Tax Commissioner and BTA erred in disallowing CPS's participation in the

formal proceedings below, this case need not be remanded for further proceedings in the BTA or

Tax Commissioner's office. Because those tribunals calinot rule on the constitutional issues, no

purposes would be served by remanding the case. Further, the facts underpinning the challenges

are not in dispute as shown by the Stipulations. Instead, this Court should rule on CPS's

challenge to the constitutionality of the Challenged Provisions.

The Tax Con-i.nissioner and BTA do aiot have the authority to rule on. the constitutionality

of tax statutes. See Cleveland Gear Co. v. Limbach, 35 Ohio St.3d 229, 231, 520 N.E.2d 188

(1988) ("[TJhe Board of Tax Appeals is an administrative agency, a creature of statute, and is

without jurisdiction to determine the constitutional validity of a statute."). The "role" of the Tax

Commissioner and BTA in cases alleging a constitutional challenge is "to be a receiver of

evidcnce." 1PIC1 Telecommunications Corp., v. Limlaach, 68 Ohio St:3d 195, 197, 625 N.E.2d

597 (1994). "The BTA receives evidence at its hearing, but [the Supreme Court] determine[s]

the facts necessary to resolve the constitutional question." Id. at 198.

Here, there is no additional evidence needed for this Court to rule on CPS's constitutional

challenges to the statute. CPS argues below that the Challenged Provisions are unconstitutional

pursuant to the prohibition against "retroactive laws" set forth in Article II, § 28, the "single-

subject" requirernent set forth in Article II, § 15(D), and the requirement that laws operate

"uniformly" as set forth in Article TI, § 26. CPS respectfully submits that the Challenged

Provisions are facially unconstitutional. "[E]xtrinsic facts are not needed to determine that a
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statute is unconstitutional on its face." Cleveland Gear Co., 35 Ohio St.3d at 231. "[T]he

question of whether a tax statute is unconstitutional on its face may be raised initially in the

Supreme Court or the courts of appeals, although the question was not previously raised before

the Board of Tax Appeals." ,Id. Here, CPS raised its constitutional challenge in the proceedings

below, which was more than sufficient to preserve its challenge to the constitutionality of the

Challenged Provisions here.

To the extent any facts are needed to support CPS's constitutional arguments, the facts

are merely background and undisputed by the City or the Tax -Commissioner.. For example, the

parties do not dispute that the Convention Center was the only parcel in the state that met the

requirements of the tax exemption in the Challenged Provisions at the time they became

effective. (Supp. 33.) The parties also agree that there were no other cases pending before the

BTA or the Tax C,onumissioner to which amended R.C. 5709.084 would apply. (Supp. 33.) No

other facts are needed for the Court to invalidate the Challenged Provisions. And there is no set

of facts that the City or Tax Commissioner could develop to support an argument that the

Challenged Provisions are constitutional.

It would serve no purpose to remand this case to the Tax Conunissioner or the BTA for

the developxnent of a forinal record. The undisputed facts as shown in the Stipulations filed in

the case before Judge Frye enable this Court to i-ule on CPS's constitutional ehallenges to the

Challenged Provisions.
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Proposition of Law No. II: The Challenged Provisions violate the Ohio
Con.stitution.

A. The Challenged Provisions Violate The Prohibition A^ainst Retroactive Laws.

The Challenged Provisions are unconstitutional because they are retroactive and impact

substantive rights. Article 11, § 28 of the Ohio Constitution provides that "[t]he general assembly

shall have no power to pass retroactive laws."

This Court applies a two-part analysis to determine whether a statute should be

invalidated as a retroactive law. Van Fossen v. Babcock & Wilcox C'o., 36 Ohio St.3d 100, 104-

109, 522 N.E.2d 489 (1988). The court first determines whether the General Asseznbly

intended the law to apply retroactively. id. at 106. If the law was intended to apply

retroactively, the Court then determines whether the statute is remedial or substantive. Id. at

106-107. A remedial statute which "merely substitute[s] a new or more appropriate remedy for

the enforcement of an existing right" is constitutional even if applied retroactively. Id. at 107.

By contrast, a statute is substantive if it "impairs or takes away vested rights, affects an accrued

substantive right, imposes new or additional burdens, duties, obligations, or liabilities as to a

past transaction, creates a new right out of an act which gave no right and imposed no obligation

when it occurred, creates a new right, [or] gives rise to or takes away the right to sue or defend

actions at law." Id. at 107. This Court has consistently invalidated laws that are both

retroactive and impair substantive rights.

Legislation, like the Challenged Provisions, that applies tax exemptions retroactively

violates the Ohio Constitution's prohibition against retroactive laws: "[A]n exemption statute,

such as this is, can exempt only taxes, the assessment of which had not been completed at the

time the exemption statute became a law, aild cannot exempt taxes which had been finally

assessed and had become due and payable before the date when the exemption statute became a
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law." State ex reh Struble v. Davis, 132 Ohio St. 555, 567, 9 N.E.2d 684 (1937) (tax exemption

statute enacted in 1933 that applied to taxes accrued in 1932 violated retroactive laws provision

in the Ohio Constitution, Article II, § 28). See also 1'eYk v. City of Euclid, 17 Ohio St.2d 4, 8,

244 N.E.2d 475 (1969) (statute providing an exemption to the city for past tax years was

unconstitutionally retroactive, notwithstanding the city's argunaent that the retroactive laws

provision should not apply to political subdivisions who are tax creditors as well as tax debtors).

Two cases interpreting aznendments in 1999 Sub. H.B. 694 are instructive. Cincinnati

City School Dist. Bd. ofEdn. v. Hamilton C_'ty. Bd. ofRevisi.on, 91 Ohio St.3d 308, 2001-Ohio--46,

744 N.E.2d 751 (2001) (the "Mirge" decision) and Rzebbernaaicl, Inc. v. Wayne Cty. Azid., 95

Ohio St.3d 358, 2002-Ohio-2338, 767 N.E.2d 1159 (2002). The General Assembly enacted HB

694 in response to SlaaYon Village, Ltd. v. Licking Cty. Bd. of Revision, 78 Ohio St.3d 479, 678

N.E.2d 932 (1997), which determined that a board of revision did not have jurisdiction over a

complaint prepared and filed by a non-attor.ney tax agent. See Mirge, 91 Ohio St.3d at 309-10.

HB 694 gave certain non-attorney property owtier representatives the right to file a tax valuation

complaint. An uncodified provision of HB 694 stated that the statute could be applied

retroactively to allow parties to refile complaints for prior tax years that had been previously

dismissed per the holding in ShaYon Village.

In Mirge, the school district argued that the uncodified provision in HB 694 violated the

retroactive laws provision because it allowed a property owner to refile a valuation complaint for

past tax years that was previously dismissed under the holding in Slaaron Village. Applyizlg its

two-part analysis, the Court determined that the General Assembly intended the amendments in

HB 694 to apply retroactively to prior tax years. See Mirge, 91 Ohio St.3d at 311. This Court

then determined that the new statute was substantive, rather than merely remedial, because it
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created a new right allowing property owners to refile dismissed complaints, while imposiilg a

new burden on officials to defend such cozrzplaints. Id. at 316-17. Accordingly, the Mirge court

invalidated the retroactive application of HB 694 as a violation of Article ti, § 28 of the Ohio

Constitution. Id, at 317.

The issue left open by Mirge was -whether HB 694 was unconstitutional when applied to

an original case that was pending at the time the amendments were enacted. In RzibbeYnzaid, the

taxpayer's initial conlplaint was dismissed pursuant to the holding in Sharon Village, but its

appeal was pending in the BTA when the General Assen-ihly enacted HB 694. Rubbermaid, 95

Ohio St.3d at '^ 6-8. The BTA reasoned that the HB 694 an-zendments could be applied to save

Rubbermaid's previously-filed valuation complaint4 This Court reversed the :BTA's decision,

reasoning that Mir-ge applied with "equal force" to an original complaint filed before the

enactment of the statute and still pending on the statute's effective date. Id. at 4,( 9.

Following the cases stemming from the enactment of HB 694, the Challenged Provisions

should be invalidated as a retroactive law that affects substantive rights. In the iilstant case, a

plain reading of the statute shows that the General Assenibly clearly intended the Challenged

Provisions to apply retroactively to exemption applications filed prior to the enactment of the

statute. Under the uncodified provision, § 757.95, the tax exemption "applies to the tax years at

issue in any application for exemption or any appeal f-rom such an application pending before the

Tax C;onlmissioner, the Board of 'I'ax Appeals, any Court of Appeals, or the Supreme Court on

the effective date of this act." Further, the Tax Commissioner relied solely on the Challenged

Provisions to reverse his prior decision and grant the City's application for a tax exemption for

tax years 2006 through 2011.
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'I'he Challenged Provisions also impact substantive rights. The fact that the uncodified

provision § 757 self-servingly states that R.C. 5709.084 is "remedial in nature" is irrelevant. See

Rubbermaid, 95 Ohio St.3d at 117("Although. the uncodified. Section 3 of Sub. I-I.B. No. 694

refers to the amendment as remedial in nature, this court is not bound to accept that

characterization but must instead undertake its own analysis.").

The Challenged Provisions are substantive, not merely remedial, because they grant the

City a right to an exemption that it did not have in 2006 or in the intervening years before the

Challenged Provisions were enacted. Indeed, the Challenged Provisions are far more substantive

than the provisions that this Court found unconstitutionally retroactive in MiY^qe and

Rubbei-nzaid. In Mirge and Rubbermaid, this Court found that HB 694 was substantive even

though the bill only changed the persons who were entitled to file a complaint with the board of

revision. HB 694 had no impact on the merits of a valuation coinplaint. Nevertheless, the Court

held that the change to the process impacted the parties' substantive rights. Here, the Challenged

Provisions expand the category of property exempt fiom real estate taxes, and changes the

substantive rights of the City azid CPS. Further, the Challenged Provisions take away tax funded

revenue for school districts that they were entitled to receive absent the exeinption.

The prohibition against retroactive laws prevents the General Assembly from authorizing

a tax exemptiozi that applies to tax years before the enactment of the statute. This Court should

hold that the Challenged Provisions may not be applied retroactively, and either void these

provisions altogether or direct the Tax Commissioner and BTA to apply only those exemptions

in effect in 2006 to this case.
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B. The Challenged Provisions Violate The Single-Subject Requireme-.nt.

The Challenged Provisions are unconstitutional under the single-subject requirement.

Article Il, § 15(D) of the Ohio Constitutiori provides that "[n]o bill shall contain more than one

subject, which shall be clearly expressed in its title."

The single-subject requirernent safeguards "against logrolling and stealth and frauci in

legislation." In re lUowak; 104 Ohio St.3d 466, 2004-Ohio-6777, 820 N.E.2d 335, ¶ 44 (2004)

(invalidating statutory amendments that bore no rational connection to the title or other

provisions of the bill). A bill violates the single-subject rule where the bill "includes a disunity

of subject matter such that there is no disce.rnible practical, rational, or legitimate reason for

combining the provisions in one act." State ex rel. Ohio Civ. Serv. Enaps. 14ssn. v. State Emp.

Relations Bd., 104 Ohio St.3d 122, 2004-Ohio-6363, 818 N.E.2d688, ¶ 28 (2004) (internal

quotation onnitted); see also Riebe Living Y'J°ust v. Concord 7'ivp., Ilth Dist: No. 2011-L-068,

2012-Ohio-981, ¶ 16 ("[t]he one-subject provision attacks logrolling by disallowing unnatural

combinations of provisions in acts, i.e., those dealing with more than one subject, on the theory

that the best explanation for the unnatural combination is a tactical one-logrolling"). The

Challenged Provisions were enacted as part of Substitute House Bill 153, a budget bill that

addressed appropriations, fiind transfers, and sitnilar provisions. A retroactive tax exemption

solely for the Cincinnati Convention Center is clearly unrelated to state appropriations and fund

transfers.

Budget appropriation bills are not immune fron-i challenge under the single-subject rule.

In Ohio Civ. Serv. Ernps..Assn., 1.04 Ohio St.3d 122, 2004-Ohio-6363, 818 N.E.2d 688, at ¶ 32,

this Court invalidated a provision of a budget appropriations bill that exempted Ohio Scllool

Facilities Comrnission ("OSFC") employees from Ohio's public employee collective bargaining
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laws. This Court noted that the amendment amounted to a single sentence in a 226 page budget

appropriations bill. Id. Althou.gh this Court acknowledged "[a]pplication of the one-subject rule

is complicated when the challenged provision is part of an appropriations bill," OSFC's

argument that all the provisions were bound by a common thread "stretche[d] the one-subject

concept to the point of breaking." Id. at T 33. The legislative record was devoid of any

explanation as to the manner in which the amendment clarified or altered the appropriation of

state funds. Id. at T^ 34. As a result, this Court inv.alidated the statute pursuant to the one-subject

rule. Id.

Similarly, in Simmons-Harris v. Gvff, 86 Ohio St.3d 1, 14-17, 711 N.E.2d 203 (1999),

this Court struck down Ohio's school voucher program from a budget appropriations bill. This

Court reasoned that inclusion of the school voucher program in the budget appropriations bill

amounted to little more than a "rider" that was certain of adoption "not on its own merits, but on

the merits of the measure to which. it [was] attached." Id. at 16. This Court reasoned that

application of the single-subject rule should be enforced to allow the issues presented to be

"better grasped and more intelligently discussed." Id. This Court then struck the school voucher

program from the budget appropriations bill because it violated the one-subject rule. Id.

Here, the Challenged Provisions were clearly "riders" to a much larger appropriations

bill. Like the provisions in Ohio Civ. Serv. Emps. Assn. and Sixnnzons-.Flarris, the Challenged

Provisions consist of a mere two sentences in a budget appropriations bill that was 3,264 pages

long. As in Ohio Civ. Serv. Emps. Assn., the legislative record here lacked any explanation as to

how the amendment affected the appropriation of state funds.

The timing of the introduction of the Challenged Provisions, and the fact that they were

introduced without any public hearings or debate, is strong evidence of logrolling. Here, the
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Challenged I'rovisions were not included in prior versions of the budget appropriations bill,

including (1) the original version of the bill introduced in the Ohio 1=[ouse of Representatives on

March 15, 2011, (2) the version reported out of the House Finance and Appropriations

Coinrnittee on May 4, 2011, (3) the version passed by the dhio House of Representatives on

May 5, 2011, and (4) the version reported by the Ohio Senate on June 8, 2011. (Supp. 32.) The

Challenged Provisions were not included in the budget bill until the bill reached the conference

committee in June 201.1. (Id.) As Judge Frye observed, the Challenged Provisions "materialized

just in time to be tucked into the last conference committee version of the biennial state budget

bill..." (Supp. 196.) Judge Frye further notes that the Challenged Provisions "surely were

inconspicu.ous to most legislators" as they were found within the "massive 3,246-page

document." (Id.) The Challenged Provisions were merely riders that were adopted on the merits

of the rest of the appropriation bill, not on their own merits.

The Challenged Provisions were added only after the Tax Commissioner's March 2011

Final Determination denying the C.'ity'S application for an exemption. The special and unique

nature of the exeznption, and the inclusion of the uncodified retroactive provision, speaks

volumes as to the special nature of this logrolling effort. The Challenged Provisions violates the

single-subject provision in Article II, § 15(D) oftheQhio Constitution.

C. The ChallengeciProvisions Violate The IJniformity Clause.

The Challenged Provisions also violate the Uniformity Clause of the Ohio Constitution.

Article 11, § 26 of the Ohio Constitution provides that "[a]1l laws, of a general nature, shall have

a uniforrn operation throughout the state."

"Tlle purpose of the Uniformity Clause is to prohibit the enactment of special or local

legislation." Austiniown T'wp. Bd. of Trustees v. Tracy, 76 Ohio St.3d 353, 356, 667 N.E..2d
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1174 (1996). "Historically, tax statutes have been viewed by this Court to be of a general

nature." State ex Yel Zztpncic v. Limbach, 58 Ohio St.3d 130, 138, 568N.E,2d 1206 (1991)

(citing cases). The Court has "emphasized the importance of uniformity in the operation of

[taxation] statutes." Id. The Challenged Provisions, and especially uncodified § 757.95, create a

tax exenlption that only applies to the Cincinnati Convention Center and pernnits the retroactive

application of the exenxption in a single case then-pending in the BTA.

In Zupancie, this Court considered a statute applying a special property tax distz-ibution

foi-inula to power plants with an initial equipment cost exceeding $1 billion. linder the prior

statute, the taxing district where the power plant was located (i.e., the situs distri.ct) received a

larger share of the tax proceeds from the plant. Id. at 134. In 1988, the General Assembly

enacted a revised distribution formula that would apply only to "ltighly costly electric plants," in

part in response to the construction of the Perry N'uclear Power Plant. Under the new fornzula,

taxing districts surrounding the situs district received a larger share of the tax proceeds from the

more expensive plant. At the time, the Perry Nuclear Power Plant was the only plant in the state

with equipment costing more than $1 billion, and the situs district filed a lawsuit arguing that the

revised apportionment fornlula violated the Uniforrnity Clause. The Court upheld the statute

reasoning that the operative provisions were not "arbitrary" and there were no distinctions drawn

or created that were "artificial distinctions where no real distinction exists." Moreover, this

Court upheld that the formula despite its application to only one plant, "so long as its ternisare

uniform and it may apply to cases similarly_situated in the future." (Emphasis added.) Id. at

138.

In :Put-in-.l3ay Island Taxing Dist. Auth. v. CUlonial, Inc., this Court declared a statute

uncotistitutional because it targeted a "limited geographical class." 65 Ohio St.3d 449, 452, 605
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N.E.2d 21 (1992). There, in order to raise funds for designated townships and municipal.

corporations, the statute established. each island in Ohio as a "special taxing district." In finding

a violation of the Uniformity Clause, this Court held that the statute was unconstitutional because

the statute could never apply to any other existing part of the state. Id. The number of islands

was finite, and because the legislation lacked the potential to apply throughout the state, the

statute lacked uniformity. C'ompaf-e to .Kellys 1'sland Caddy Slaack, .Inc. v. Zaino, 96 Ohio St.3d

375, 2002-Ohio-4930, 775 N.E.2d 489 (holding that amended statute applying only to "resort

areas" was constitutional because there were "no limitations or restrictions to prevent other

municipal corporations or townships from qualifying in the future").

Here, the Challenged Provisions provide a tax exemption only to a convention center in

the largest city in a county with a population between 700,000 and 900,000. According to the

2010 census, Hamilton County was the only county in Ohio with a population between 700,000

and 900,000. By limiting the application to Hamilton County, the Challenged Provisions create

an "arbitrary geographic distinction" wliich violates the Uniformity Clause. Coinpare City of

East Liverpool v. Columbiana Cty. Budget Comm., 114 Ohio St.3d 133, 2007-Ohio-3759, 870

N.E.2d 705, ^ 15 (2007) (holding that limitation to certain small counties based on population.

"represent[ed] a rational balaticin.g of political subdivision interests ... in a small county in

which a few of the cities are of similar size, the interests of the largest city should not weigh

more heavily").

Moreover, the Challenged Provisions go further than just exempting property in one

county> By definition, there will always be only one city - currently it is Cincinnati - in any

county that ever meets the criteria. Thus, the Challenged Provisions do not even apply uniformly

within the only county to which they apply. Furthermore, the requirements of the exemption are

28



so narrowly drawn as to apply to only one parcel of property in the state - the Cincinnati

Convention Center. This extremely narrow exemption suggests enactment of special or local

legislation -- the type of legislation the Uniform:ity Clause makes unconstitutional.

Furthernlore, the uncodified provision in § 757.95 of Sub IHB 153 provides that the tax

exemption applies to any "pending [cases] on the effective date of this act." It is undisputed by

the Tax Commissioner that the instant case was the only case involving the application of the

Challenged Provisions on the effective date of the statute. Thus, even if the prospective grant of

a tax exemption under the provisions of the modified R.C. 5709.084 survives scrutiny under the

Uniffirrnitv Clause, the application of the uncodified provision in this case does not. Because no

other cases were pending at the time the Challenged Provisions were effective, there is no

potential future application of the uncodified provision. Thus, the Challenged Provisions that

include the uncodified provisions should be invalidated under the Uniformity Clause.

CONCLUSION

For the foregoing reasons, CPS respectfully submits that this Court should reverse the

decisions of the Tax Commissioner and BTA for refusing to allow CPS to participate in this

case. This Court should invalidate the Challenged Provisions because they violate the

"retroactive laws," "single-subject," and "uniformity" provisions of the Ohio Constittition.

This Court should overrule the Tax Commissioner`s Final Detennination dated February

21, 2012 in which the Tax Commissioner applied the 2011 Challenged Provisions to the City's

2006 application for an exenlption for the Convention Center. The Tax Comrnissioner has

already issued a Final Determination in this case based on the law in effect before the enactment

of the. Challenged Provisions. (Appx. 11-17.) This Court should renrand this case to the BTA,
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with instructions to direct the Tax Commissioner to reinstate the March 22, 2011 Final

Determination.
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For the ApFellant - Frost Brown Todd LLC
David C. Olson
3300 Great American Tower
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For the Ta:x - Michael veWine
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Mr. Williamson, Mr. Johrendt, and 1vlr. Iia.rbargez conciir.

This tiiatter is now coiisidered upon the appellee Tax Coznzni5siorzer's

motion to dismiss. Spe-cifica[ly, the.comriaissioner asserts that this board is without
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jurisdiction to cozisicier this appeai because the appelIatYt board of education (<`BOB")

failed to follow the requisite statutory pxocedures to participate in the commissioner's

proceedings on the City of Cincinnati's real Property tax exemption application. We

proceed to consider the matter cziz the notice of appeal, the statutczrv transcript certified

by the cornrnissioiier, the niotiozi, and the BOE's response thereto.

A brief history of the events leading to the present appea3 is appropriate.

I'he subject real property tax exemption application. was originally t-s_Ied ir^ 2006 by the

City of Ciiicirtnati (`;the City'"), in March 2011 the commissioner foutlcl that the

property, i.e., parcel nutnber I45--0002-0057, was not entitled to exe;znpticzn. Tll.e City

appealed that determination to this board. In the interim, the General Assembly

emactid 2011 Azxz.Sub.11.13, No. 153, modifying the applicable exemption stattite,

effective Septeihber 29, 2011,1 As a result ot' this legislation, the City and the

commissioner agreed to reinancl their appeal to thc commissioner for further

proceedings. On September 29, 2011, the BOE filed a request with the commissioner

to paz-ticips.te in the exemption process.2 Flrzally, otx kebrtlary 21, 2012 the

2011 Am.Sub.H,k3. No, 153 adcfed the foilowin; language to R.C. 5709,484: "Real ar.d personat
propezty com.pi•ising a conNentioii center owned by the largest city in a county having a popu}atioa7
greater than seven hur:dred thousand but less than nine hundred thousand according to the most recent
federal deceiinial census is excnzpt t'roin ta:xation, regarclless of whether the property is Ieased to or
otherwise operated or managed by a persozi o€lter than the city." The act further stated, in uncodified
section 757.95; "Sectio3t 5709.084 of the Revised Code; as aniended by tftis act, is remedial. in nattire
and applies to the tax years at issue in any appIicatioii for es.eEZiption from taxation or any appeal fronz.
suclz application pendiazg before: the Tax Comtuissioner, the Board of Tax Appeals, any Court of
Appeats, or the Supreine Court on the ef'fective date of this act and to the ptopeny that is the subject of
any such application or apped.l:."
2 On the same date, the I3t3E filed a cosnplaint in the pranklin County Court of Cor:iinon Pleas argusitg
tl7at. the atnendinent5 of 11T3. ; 53 violated ttre f3hio Cgnstitution. .Itd. of Ecin, of tfie Ciricrnnati City
School ^.7fst. v. City of Cbacinnati, et al., Franklin C.P. No, i I:GVH-09-12 t 58. The B4E representecl
in its i•esl;onse to the instatit motion that those proceedings have been stayed pending the outGorxae of
this n7attez. Memora:adua:n in tJpposititin at 5,

2

Appx. 5



cozninissioner issuect a final deterziiiilation. finding that the subject property ctualiries

for exemption aiid, £urther stating that:

"In compliance witli the rulin:g of the Court in State ex
rel.. Strongsville Bd, Of Edu,c. v. Zaino (21001), 92 C}hin
St. 3d 488, the (,'omrsiission.er is constrained fro^.rn
allowing any involvement froni any other. pai-ty.
Specificallv, in accordance with StYongsville Bd.Qf
Eelucr:, supra,. the Coznmissioner cannot perrtizt the
Cincinziati City School District ("Schoot District") to
participate as has been requested by the School District.
The Sciioo1 District's formal rectuest for interveiitiota is
denied,"

Th.e comiinisszoner, through the instatit inotiorz, c;ssentially seeks to have

his prior deterinination affirmed by asserting that this board is without jurisdiction to

entertain the BQB's appeal because it was not filed by one authorized to do so by R.C.

5707.02. That sectictx provides, in pertinent part:

"Appeals frozn a decision of the tax commissioner or
county auditor concerziing an application for a property
tax exertiption. may be taken to :ttls board of tax appeals
by the applicant .ot° a schaol distt-ict ttzat f led a staternent
concet°nir.g that apnlicatiotz undet• division (C`) of'5715.27
o, f the Revised Cade." {Etnphasis added.)

Also relevant, R.C. 571 5.?7 provides:

"(B) The board of erlucatiozi of any schocil district may
z•equest tize tax cozninissioner or auditor to provide it with
notification of applications for exemption frorri taxation
for property located within that district. It' so reciueste:cI;
the commissioner or auditor shall send to tb.e board on a
monthly basis reports that contain sufficient information
to enable the board to identify eac}i property that is the
subject of an exeinption application, inciudilag, but not
iimited to, the name of the property owizer or applicant,
the address of the pr.operty, and the auditor's parcel
riuiiibez. The coinzxiissioner or aLiditor shall mail the
reports by the fifteenth day of the month foliowYtxg the
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end of the month in wliich tiie coznmissiqner or auditor
re€eives the applications for ext;inption,

"(C) A board of education that i3as requested notification
under division (B) of tl-iis section rna}I, ivith respect to z3tly
application for exemption of proper-ty located in the
district and iDcluded in the coinrrzissioner's or auditor's
most recent report provided under that division, file a
statement witb the commissioner or auditor and with the
applicatxt indicating its iiatent to submit evidence and
participate in any hehrifig on t?ae application. The
statement shall be filed prior to the first day of t}je third
iraontlz foilowing the end of the rnUn.ti-i in which that
application was docketed by the cornmissiorer or auditor.
Aslateznent filed in cornpliance with this division entitles
the district tr3 subrnit evidence and to participate in anj^
rteaYing on the property and incxkes the district apz:-rrtv foi,
purposes q,f sections 571 7. 02 to 5717,04 qf the Revised
Code in czn,}, appeal of the ccainnzissioner's nr• ctazditor's
decision to the board o,f'tax appeais." (Emphasis added.)

In Am.. Restaurant & Lunch Co. v. Glander (1946), 147 Ohio St. I47, the

court reviewed the requirements for fiIzng a zaotice of appeal set forth in G.C. 5611, the

predecessor to R.C, 5717,02, holding at paragraph one of the syllabus that "where a

statute confers the right to appeal, adhereiice to the conditions thereby iniposed is

essential to the enjoyment of (:he riglits conferred." The court has rea3:firrziecl this

positioil on nurner.ous occasions. See, e.g., Craytsrnan ?'ype, Inc. v. Lindley (1983), 6 .i.

Olaio St3d 82, 85 (":It is axioznatic that when a xiglat to appeal is conferr.ed by

legislative enactrn.eti t; the statute's prescriptions friust all be strictly compiied witi-s in

order to itivoke the jurisdiction of the a.ppropri.^ate appellate; tril3unai.").

The court also noted in Southside Conitraunity Dev. Corp. v. Levin, 119

Ohio St.3d 521, 2008-Ohio-4839, 16, "[t]he right to prosecute an application for

exemption involves an ac3rnznistxative procedure statutorily created and deliniited. See

4
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.Pe%;f<?t'mming Arts &hool of Metro, Toledo, Ine. v. if'ilkirts, 104 Ohio St.3d 284, 2004-

Ok^xio-6389; ***, T19, Victoria Plaza Ltd. Liab; Co, v. Cuyahoga Cty. 13r1 ofRevision

( 1999), 86 Ohio St3d 181, 183, ***, quoting State er rel. Tubbs ,Iones v. Sustei•

i.19981, 84 Ohio St,3d 70, 77, fia. 4(an administrative proceedings, `<`parties nxttst

iaaeet strict standing requirements in order to satisfy the threshold recluireznent.for the

administrative tribunal to obtain jt.rrisdiction"

Based upon the iore,going, we find that the BOE failed to rneet tiie

stattatc^r^ prerequisites of R,t;. 5715.27(C) anc3tberea:'oz-e cannot invoke this b0ard's

jurisd'ic;ti.ofi on appeal.3 Accordingly, the commissioner's motion is well taken, and

this matter rrzu.st be, and hereby is, disznissed for lack offurisdiction,

I hereby certify ilae foret;oirig to be a t;ue und
coznplete copy of ttle actioti ta}cen by thc.
'Board oL'I'ax Appeals of the State of Ohio
and entered upozl its journal this day, with.
respeet to the captioned matter.

9 ^

A.3. ^'rroeber, 13 ard Secretary

We acknowledge the court's statements in past cases regarding thjs board's role as "a r-eceiver I.>:F
evidence for constit-utional cfiallenges." MC7Telecornizur2iccnzons Corp, v. Liinbaclr (1994), 68 Ohio
St.3d 195. However, we find t7aat the appellant in this tnatter has not satisfied the threshold
r•equii-emeiit ofR.C. 5717,02 to invoke our jurisdietion to do go,

5
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EXHl.B 1.'11 "B"

ASSIGTvTMIENT OF ERRORS

;r1S2.GN'yIENT OF I^;IZR.OR NO. 1

The Board of'Tax Appeals Decision and Order granting the Ta.:^ Commissioner's

Motion to Dismiss is uiireason.able and unIawful.

ASSIGNMENT OF CI2RORNO. 2

':flie Board of Tax Appeals Decisioit and Order derzying the City of Cincinnati Sc}icol District

Board afl;ducation's request fox inierventioi2 for the limited purpose of'Establishii-ig a z-ecord

before the Board to challenge the cunstit«tiona.lity of 2011 r-1rn.Sub.I-f.I3> No. 153 that added

Ianguage to R.C. 5709:084 and uncodified section 757:95 was unreasonable and unlawful.

ASSIC'rN, Ivl^Ef;iT' OF ERROR -N7C1. 3

I'k:e Board of Tax Appeals Decision arid Order de.nying the City of Cinciianati Svhool

District Board of Educatioti's request for intervention for the timited purpose of

establishing a record to challenge the constitutionality of 2011 Ain.Stib..H.B. No. 153 that

added language to R.C. 5709.084 and uncodified section 757.95 ignores the fact that the

statute being challenged was enacted years after the time period set fort2i in R.C. 5715.27

that reciriires the filing of a statement of interest by a scl;:oot board and at a time when the

statute being craIle.nged was neither enacled. nor effective.
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C:F,ItTIFICA7€'E 4lF SERVXCE

`T'his is to cei-tify that a copy of the,Core^;oinG IVUTICI=: fl£' APPE,^I; was mailed via

certified United States r-na.ii, posta^e prepaid, to Michael De^'ine, Attoxalcy GeneraI of Ohio c,`o

Daniel W. f=aEasey, Assi.stan:i Atterney General. 30 East Broad Street, 25`r Floor, Colurn:bus, Dlrio

43215- Attorney for the Tax Con}.n:ussirrn:.er of the State of Ohio, Thomas T. Schcve; Assistant

Couiity Prosecutor, 230 East Nitith Street, Ciilcinnati, Ohio 45202, Counsel tor the Ilainilton

County Aucfitor, and Jonathan T. Broifcr, Brickcr & Eckler, 100 ,South `:17nirci Sireet, Colizrnbus,

Ohio 43215, Cotinsel for C<ity of Cincinnati this ^6^day ot`September, 2{)1 3).

Appx. 10



Cut) T
i?^Yqy ut tJ^s Tar ^om.ro1+.la^,r3

:C C Bra^d SLi* 1^ fk,or . Cohsro^ur, DH-f31 r4

t'INAL -
D:^^^^^^NATION

Date; MIAR 2 9 2011

City of Cincinnati
801;ttttri Street, Room 214
cirwinnati, OH 45202

Re: D'I'E No.:
Auditor's Np.;
Couaty:
ucliocE llistrict:
Parcel ivunii}er;

ME 3048
6-15b
Ham{Itoa
Cincinnati City SD
I 45-6002,0QS7

This is the finu1 deterrz3ination aFttae Tax Commissioner on an applicatioti for exernptiqn of r,al
property from taxation filed on ueptem4r 14, 2006. T1ae applicant seeks exemption of reai
prcrperty tyGrn taxation for tsx year 2006 and remission of taxes, intetest and penalties for 2005
under Ohio Revised Code (P-C.) 5709,08,

The applicant, the City of Cliicfn3tat€ (hereina-kqer referred to as "City"), acquired titlcs to the
subject propwy on Navtmber 25, 2fitl2. 'I'he appliemt states in #he application that axcnapt tuse
of the subject propcrty begair on Januaxy 1, 2005,

Thc rule in Ohio is that all Mt property is subjcct to faxation< R,C. 5709,01, L^xcnlptioir from
taxat-iori is the exception to the au1e. ,Srsven ffitls Schao?s v. Xht,sEy (1986), 28 t3hao St. 3d 186,
Excmptiau statutes must bn strictEq unttafrued, Arrrerfcan Society for melat's Y: .t;imbr,.ch (t991),
59 OWo St. 3d 3-9, 40 arid Faith Felloiv.rlslp ]t;firtf.rtrles, Inc. v, Lirri6acla (1987), 32 Ohio St. 3d
432, l'ursuarxt'to R.C. 51I5.271 the property owner has the burden ot'proof to show that its
properiyi.s entC#iecP to cxcmptioir,

1. Faatual BackMttnci

The evidence shows that the applicant acquircd title to the subject property om November 25,
2002. The application states that the City did ncat gain possession of the property from the seller,
Scripps-Howard Publishing Co., until lune 1, 2004: The evidenee shows that the applicart
t3ernoiishcd the previously existing structure on the property. 1'he appiiGarat then constructed a
major expansion of the City's convcntion and exposilion cen.er attaelted to the CSty's pre-;
existing conventicrn center facilitles that are located on arij®ining parcels. According to ttso
application tl;a c.Qnstruc4ion on the subject property wns completed in 7anuary 2006. The
com piete conventian and 'exposition center is kriown as the IDuke Energy Cen#er, Tlle pijke
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Snotgy Center cons3sts of approximately 750,000 wquare fr,et of eXhibit'ton spaoe, meeting TocmS
and bal!room space.

'i'lte City, cn July.l, 2006, entcred into a management agreement with Global Spectrum, LP, a
beiawzre for-profit limited partnership, (h,are;na#tcr referred to €ts "G,obal Speetrtam" or "the
Manager" or "the cotttr&Gioi") for the management and staffng of the estiire conveni{oti and
exposition center Iocated on the subject ptoperty and the adjoining parceis. Utntil 2006, it aptaears
that tlic City of Cincinnati :nanqged the confcr using its own emp3oyees.

The evidencc shows that Global Spectrtam, LE' is a for-prctit partnership and is not a chAr3t^ble
or non-profit enttty. f31oba3 SpeGtrum market,s itself In its yvebsito us a way for public facilities to
be "privatized" and to expand their revenue at3eams.

As recited in the tnsnagenmt agreement, #lie City eatezed into the agreentent with Global
Spectrutsi "for the benefit of the City" and i3poki deciding that "Olobal fipectrum's proposal was
the raYost responslve" oi'at1 the proposals received for the management aft#te faoility.

The management agreement between the parties speciftes the xnana,gement fee paid to the
t',hanager by the City, In the in3tlal year of oueratiort, the Manager is paid a"t'ixeci masagelqettt
fee" of $32,0017.00 per mordttt, The "fixed man4gers3cnt fee" is to be adjusted annua7ly based
upon the Cowtttner Price Index. iiurkher, the Manager is entftled to receive Rn "incesttive fee"
based on a"querztitative component" tae'd to rovenne and a"cit3afitative component" based on
"customer satisfaction", "cooperative marketing and pactnerships" and <'fac9lity snanaseznent".
The operation is also subsictized by the City providing for reimbursen7erat of the Manager for
substantially all ofttte Manager's operating expenses and salaries.

ZLpIelatioazshi af Paitles

.t'.rtoba! Spectrum is a for-profit partr,erstrip, neither a charitable nor a noxt-ptofit entity. Global
Spectrum Is accou.ntabte to its partn.ers and irtvestors, In Bght of that #'aet, it is lcgictd that Olobal
Spectruni songYtt and entered iato the contract for the management and Uperation of the bwke
L;nexg'y Center with a view to a prol5t for itself and its partners and investors. ;xurtlier, the #'acts
indicate that the City of C:incin.nati onteres3 into the conrract fo maxErniza its return from tlle
faeility through ihe tnanagesncnt ttntl operatior, by Global S.pectm,na.

Under the contract, alf people wiao work at the Duke Energy Center are Global Spectrtyrn's
employees, not the {Jity's employees. Ail p•archasing and supply contracts are in the name of the
contzaotor, Globaf Spectrurn is corttraotually ob1 r̀gated to mainta3n all tax arrd ernployce related
returris and forms in the cbniractor's name rather than the C}ty's. AlJ day-to-day and year-to-year
activities involved with thc cperatfon of the Duka Brcergy Center and its variaus services are
controlaed by tho contractor. The City retains a rsght ofreasonable e:ntry and inspeotion of the
premises and the books to assum compliance with the cotatraet, simiiar to that which woufdbe
totn3d in a leasa, The City has made Global 6pectrun3 nrt indepettde.nt contractor becauso it is
advantageous to do so for business puaposes; however, apparently for taxation is'sues, the City
has attcmptcd to claitn that the C31obal SpeeFrurnf `is an agent because the City deems it

2.
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advantageous for tax purposes. The city cannot have it both ways, The £'acts indicate that. #h,e
relationship of the G1a6a1 Spect:rum to the City is that of indepeildesrt coniractor for the city;

Through the tise of thc word "agent" ira tiie rnar5agement eontract, the City of Cincinnat;i has
attempted to establish the re)ationship between it and the Global Spectrum as t#rat of prirceipa3.
and agent; however, the modifping and explanatory language contained in the contrpet beiies tloe
true relationship of Global Spectzurra to the City. The relationship of Glc,bal Spectrurrz to thc City
is that of an independent contractor rather than an agettt,

In any event, even if Global Speotrurn were to be considered an agesit for sotne purposes, 6at
would nnt alter the fundamental operating arrangements for the rraisna$ament of tlre Duke Earergy
tlezitQr and their related operations, and in turn, would aiot ch=ge ttze outsonze of this
deternunation,

111, Ohio 7tevlsed Code3 Scction 5749.0$

R.C. 5709,q8 rcarts as fo;lows:

Real or personal property beiongf►zg to the stafe or United States used exelusively
for a public purpose, and public property userl axc.usiveiy for a public purpose,
shall be exempt from taxa#ion, *4*

The Supre,ne Court of Ohio has held that there are ihree prerequisites w}zleh must be met in
order for property to quallfy for exemptidn unde,r ihis stafu;e: (!).the property must be public
property; (2) the ttse therwf niust be for a public pttrpase; and (3) the property must be used
exclusively fo.r a public puxpcsse. Carney v. CteWeland (1962), 173 Ohio St. 56,

In Cleveland v. Perk (1 972). 29 Ohio St.2d 161, the Chzo Suprenze Couxt €ur€her held that:

When *t* private enterprise is given the opportunlty to occupy publio property in
part and make a profit, even though in so doing It serves not only the public, but
the i5u8lic interest and a public purpose, such part oftha propc;rty loses its iclenffty
as public property and its use cannot bc said to tre excluslvely for a prublic
purpose, A private, in addition to a public, purpose is tlten sobserved.

Id at 166,

The Suprpn7e Court of Ohio more recently addressed ttte exemption of publie property used by a
private, #'ortrprofit entity in City ofPrrrma.l`fzights v. fYitkitts, (2005) 105 Ohia St3d 463:

We havc said in past cases that "whenever publio property is used by a private
citizen for a private purpose, that use generally preve2tts exemption," Whrtefztruss
v. 7'racy (1995), 72 Ohio St.3d 178, 181, 648 1*i,F,2d 503, Tha ruiu expiained
niare than 30 years ago remains true today: "When * # " prtvate enterprise is
given thc opportunity to oocupy.public property hi part and make a prot'it, even

3
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though in so doing it servas not only the publie, but the ptiblic interest aud a
public purpose," the property no langer mee'fs #he 12,£1 57()9.08 reqtitrcmcnt Ut
tlie property be "°t►sed exclusively for a pub3ic purpose." tJteveland v. Perk (3972),
29 Ohio St,26 161, 166, 58 0.0.2d 354, 280 N.t:.2d.653 (holding that areas of a
city-owaaed airport tiiat were leased to private entities for cammerciat'et^#erprises
were not exempt from real property taxr,sj. And zve have atsv r3oted that "one wlic
is in ttze possession and ct;ntrai gf property and is qccupying, managing and
operating the samt: as tessee is often to ba treated as the ovrrter t.hereof." Carrtey v,
^'IevePnml(I-9fi^^, I7^ Chio St. 5^, 58, IS t3,€^,2d 2Sb, t8U T^t.E;2d i4 .,.

Id, at 465,

i-tore, the City of Cincinnati turned erver the management af its Cit},-awned Du1ce E nargy C:cizter
io a for-profit pazlnership with a view to maxh-nixing tho net revenue for thc C;ity while allowing
Global Spectxunr to seek a profit from the operaticn of tha facillfy. `I'hrough this action the City
has effe4t€vely privatized the City^owttsd Dulsc 13nergy Center,

G1obal Spcctrum's indeperic3ent motive is that of a for-profit errtcrprise, generating income artd
distrlbuting a.nyprctits to its shareholders or mem6ers. In both Its marketing and management, of
tlie Duke Ettergy Center, its itrrlependent mo#ive is to make a profit frotrz the operation of the
DcJcc &nergy Centar aztti its associated sesvices, Crlotral Spectrtam's agreemet7t with the City
ufte,ws it to ocerapy public property to rnake s prolit or, at the very least, with a viaw to profit. To
this end, Global Spectrurxa is riot rnereiy the ageiit of the City but rather an indepc.ridarrt
contraotor, serving its own e.nds withf n the cotntractual lii*nits imposed on it by the City,

Titu Baard of Tax Appeals has .recotttly ruled on a directly coi'nparable situation and with "a
cont.ruat sirniiar ta the ano 'in this niatter, That ruling coneerned the City of Cirettu7ati's
contraotuat redatianslnp with a golf manegement corrzpany for tlte cnaisagetne,zt of its city-awned
golf coarses: The Board faund that the relation,ship there was that of indcpendcnt contractors
rather than merely that of firistcipnl and agent for purpascs of Ohio Revised CodG Tit[e 57. 0n
April 20, 20I0, the ahio Board of Tax Appeals issued its decision in Cdnclnrrati oo^(
Management, Inc. and fhc G`tt,y of Clr,ctirrtatt v Levfrz, (Apri3 20, 2010), $TA. Case No, 2007-M-
1411, appeal on,ding in the Sup.t'ernc Court of ()hio, Cass No. 20E 0-f1896. ;n tbat case, tha City
of Cincirma#i, thrpug4i the Cincinnuti Recreation Cotnrnissio.n, contracted with Cincinnati Golf
Management, Inc.; a subsidiary of Billy Casper Oo#f Management, Inc,, to manage and operate
the City's seven golt'cour3es, I3zader the agreement, Cinoiimati GolfManaBement had expluslvc
responsibil'sty and control over all areas and stauctures within tho golf pretnises, hired all course
employees and paid all personracl ex.ponses. 71a City and Cincinnati Golf Managetnent nppea3cd
the `i'ax CQmmissioner's final deter.minatioit on a petition fvr reassessmant, ander R.C. 5739,13
and R.C. 5743. 14, of a us'e ta,̂ c assessmeut arguing that Cfnoinnmtl Golf MArragement was exempt
from suc!i a tax beeause it was rtn agezzt of the City, The Board holtt that tho relationship between
the City and Cincinnati QolfManagemert was that of ino'ependent contractor rather than one of
prlnt;%pal mid ngent: The Board specifically held that the degree of controi exercised by the City
through the Cittoinnati Recrcation t'.tst?3natssion ov+:r the acticns of Cincinnati Golf Management
wa:s irtsuf-rie;ent to deem Cincin:lati Golf iYianagement an agent of the City, U at 8. `i'he BoArd
also noted that''WEaile the agreetnerats preseslted in the pre_fient appeal appear to delineate more

Appx. 14



IAAR 2 2 20 11
specitlca€Iy Cincinnati r1aif s ob€igations, the cvntract and the scope of nrvices agreement still
ra€inquisfi all authority over the mar,ner in which the obligations are met." Id, at 7. Moreover,
tfie l3oard reasoned that under thc agYeerraents, the City's "specif,•ed purpose was to 'obtsin
rr.at3agement:scrvices' for ihe aperation of the golf course" and that vif:ile the agreem,ents
d.esexiFed the scope aiui sta.ndard of serv'sces, "the implementation of those serr€ces is the
respoiFsibility of Cl4icirztadtt CJa3#;" ld ai 7-8.

When the control and x4artagemcnt of tbe pub{sc€y owned property herein, tlie City-atvizod E7uka
Energy Center, Is torned over to a private for-profit tntiiy, thatptuperty tose.s it ideat;ity as lax?.b€1c
property usod cxc€usively for a public pr:rpmse as antieipated in tho foregoing statute, partioutariy
when that publicly owt3ed property is used in d€rect cornpetitioii with psrivatc busincsses, At thf+{
point, ever. if the public may receive an incidental benefit, the primary use' of tite property has
ceased to be pt;blic use.

Likewise, it is clear tincter the above statittes that real property must not be used ;zritks a view to a
prot<t. Protkt is central tn the City's ntmiagement and aperatiozi coutract for the f1ukc Energy
Ccrtter with Global Spectrutn.

As In the Cfareftrncrr! Golf Marragemen; case, Ofobn2 Speotnun has exclusive control of t€:e
facilitles arad premiqe.4, hires employees and pays all €sersonnel ex{senses in its own name, not in
the City's, €iJoba€ 5pectrum operales the Du.^Ce Energy Center not gs the City's sgent, serving at
the City's behest and doing its bidaino, but rather as a for-profit enterprise, mat7aging the ]3uke
Eiiergy Center operations to maxiinixe the income for both it and the City.

Moreovar, the provisiorEs of th.e c4ntract clearly evidenos the independent contracior status of
Global Spectrum. A!€ pevpte who work at tlxe I]ukc Energy Center are Csloba€ 5peetrum's
empioyecs, not the City's emptoyees, Ail purchasing and supply contracts are in the nunte of
Glo6a1 Speetrum, A.1l day-lo-day arzd year-to-year qctivities Invoivad with the oper'ation of the
Duke tanorgy Conter atrd its various serviccs are contro?Iec€ by G1obn1 Speatrunt.The City retains
only a tight of reasonabte e:rtry and inspection of tha premises and the booCts to asselre
cou3piiancm with the coaatraet,'stmiler to that which would be Tound In a lease. fihough,the-City
has attempted to characterazo the status of the relationship between it and Global SpectrESan Agent,
the rnoclit'ying and explan.atory lunguage contained €o t€ao contraet bclies the €ndepenricnt
cont'raetur rc€aticznship betwcen G1obal Speatrum and tho C€ty. All au!€torlty over t€ie matwi=eria
which Global Spectrum tu.afzages the prflperty resides vyith Global Spsotrum xather than the City,

The City .has allowed a for-profit enterprise to use and occupy public property and to ma ►ce a
profit, or at thd very least, with a vieW to proPit from its eecupancy and use of the pUbtic
praperty. Even if, crrgntendo, Global Spcctrum's management o#'the proi9erty servo the public
and is in the public irzterest, ihe property #s oceupied and used by a private cittity, Global
Spe-ctrursa, to znake a profit:, 'i'herefoxe, it dnes not qua€if^ for exemption under R.C. 3709.08 for
ta}c years 2007 thxoqgh 2011.

.5
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rV:Ohio Revised Cde.ghav_ter 351,

Though not aitcd by the City ofCinasnnati in its application, tiais rna#ter is also considered under
R.C. Chapter 351; Conventic+n Facilitiis Autho<ritios,

R.C. 351,02 provicica that:

A county may oraat;»:i convealtlon £aciiitias auth o.rity by resolettiarx Qf the eounty
cocrrtnissioners, provided that in n® case shall the same county cmate more than
one convention fgolls'ties authority.

R,C, 33SI,I2 provide$ forexerrzptiott froti3 tax tinder thefollovring reqUirernents;

.. As the operation nnd maintenance of facili#ies will cor>stiiuta the perfortna.nce
o#'rssentiaf govemFnental fu.nctions, a conventloll faeidities autftority shall not be
required ta pay any tnxea or assessnaents upon any to wbicka it hold titie, or upon
any propeily acquired ^)r used by it under this chapter, or upon flia income
therefrarn, provit3cd that any patt of suciz a facility or prapcrty leased to, or
exctusively used by, a private enterprise, and the inccsnto t}aercr"rora, sba1l be
subject to appzopriatc taxes ac2d assess3 nents, and the listing ai:'such a facility or
property shall be split as provided in sectton 5713:04 of tha Revised Code. .,,

In this matter, t:Eta Duke Energy Gesrter is wholly owned by the Cii}; of Cinofnrlsti atlci not a
convention facilities authori.ty created by the county. 7k;erefore, the Center fs not cl.igible for
exemptiaii under R.C. 351,12 because it is not owned by a county created convention facititie,s
authority,

Even 4f the Center was owncd by a covtjty-ereated conirentitin fac{litics authority, the fact thst
the exoiusfvs operation and use o#'t}ic Center has been turned over to a privaie enterprise would
negatc cfigibility for axty pcrtions operated by ttia prlvate enterprise under R,C, 351,12,

V, dhio evised Code Sectiozs 5709,084

l'he application is also considered under R, C. 5709.D84, which was rtot Macted rzntil201 0.

R.C. 5709,084 provides:

Real ond personal property comprisin^ a convention centcr that is constructccfi or,°
in fhe case of personal praperty, acquired after January 1, 2010, are exempt from
taxation if the convention centex is located in a county iiav4tlg a popqlation, vrl^^en
construetian of the c6nvcntiozt c.eater camntences, of more than-one mitlion two
hundred thousand according to ttto most reeent federal decennial oensm, and if
the convention center, or tfte land upon which the converstinn center is situated, is
ovrned or leased by the county, ,..
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The exemption availabie under this section is lintited to counties with a cextain 3e>>el of
population. '€"hc relevant #'edorrtl oensus ctata -1'or 01o'.s threa most• populous counties
demonstrates tliat ott,y as7e county Itas a population ftting the statutvey stricture: CPryahoga
County; "I'hesefara, the Duke Energy Centor does not qtiatify for exemption uncler R.C.
5709.084, as 1'tamition Cotinty's pop,lafi4n is less than that rEiIusrect. Ir,trther, the Duke p:nergy
Center fails under R.C. 5709.084 by virtue of being owned by Shc City (trrd not by the county,
Therefore, no exemption noGrues tolhe City of Cincinjimti undcr R.C, 57MQK

YI, Cosrcf;>sian

na..sed tapon iirfornzation nvallable, fne Tax Cotnmissionor #inrls #hat ^he property described in the
appiication is entitled to ex®mption for tax year 2006, The Tax Comrn3ssiunes' orders iiast all
taxes, penaftics and interest paid for tax year 2405 be rernit#ed in the ma.nraer pravided by R.C,
5715,22,

The Tax Cormissioner fUrthur finds that the same property is n0t ®qtitlcd to bc cxcmpt froa-n
iaxat.ton for tax ycars 2007 throug4i 2011 and orders that the suaJect prop-^rty bo restored to the
tax 3icst,

TI:a Tax Comrn3ssioner ordars that nenalties charged through the date of the final detvrmination
in this rnattor bp remitted,

TI-fIS IS T'lIE TAX Ct}M2vIISS1CINI?R:'S FINAL Dl;'I'FRMI3VATt0N WITi'•I FWARI7 TC?
THIS iviAT I'ETt, NOTICE WILL I3B SEN`f° PtIRStJAN'Z' TO R,C. 5715.27 TO TZ-M COUNTY
AfJi7ITC3It, UPON EXPCRATIOM OF TM SI.XTY•3DAY APPEAX.. .pMOD .PRESCRIBEI)
BY F.,C'., 5717.02, THIS IMtiT'aER WILI, BE CONCI,UDED AND °I'H& pILB
AI'PRC}PRIATELY CLOSED.

I e ere•1ir•r •ntAr•n;tVs A a;tuH nND nc;r,ukn-ae r.krv orriEts Fit+v.
DmnnMft'frtV ar.cp;wM IN',tra't'axct^^sei^ssaoNisx'sluvK^t^ Isl JosepEt W.'i.'esta

x^- Joseph W. Testa
,jO5P.A1{ W,Tx; rd
'1'hR CUMriisS[UN£#R Tax Com3T14ssioIler

Appx. 17



OHIU BOARD OF TAX APPEALS

City of Cinciranati, } CASE NC722011-A-996
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vs. )
ORDER

)Joseph VJ. Testa, Tax Commissioner
of Ohio, ) (Remanding Appeal)

)
•Appellee, }

APP:EAT3ANCES;
For the Appellant - John P. Curp

City Solicitor
Sean S. Suder
Ch'ref Counsel
Room 214, City klalf
801 Plum Street
Cinainnati, t)Itio 42025

For the Appeiies Michael I7sWine
Attorney Generai of Ohio
Daniel W. Fausey
Assistant Attorney General
30 East Br®ad Street, 25th Floor
Columbus, Ohio 43215
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Ms, Margulies, lvXr< Johrendt, and Mr. Williamson concur,

Pursuant to the joint motion to remand filed August 11, 2011, the Board of

Tax Appeals orders that the captioned appeal be remanded to the 7'ax Commissioner for

further consideration.

,

I hereby certify the foregoittg to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio and
entered upon its journaf this day, with respcct
to the captioned matter.

jMSecretarY
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Ohio Department of
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Office of tAe Tax Commissioner

30 F: 8road St., 2Y'dF(aor . ColumGus, OH43218

City of Cincinnati
801 Plum Street, Room 214
Cincinnati, OH 45202

Re: DTE No.:
Auditor's No.:
County:
School District:
Parcel Nulnber:

ME 3048
6-156
Hamilton
Cincinnati City, SD
145-0002-0057

^^^^

^ ETE ^ ^ ^I^ATION

Date FEB 2 1?.II17

This is the final determination of the Tax Commissioner ("Commissioner") on remand from the
Board of Tax Appeals ("Board") in Case No. 2011 -A-996, dated August 23, 2011. At issue in
the Board's case is the parcel number, cited above, one of several parcels that comprise the City

`bf Cincinnati's convention center. The applicant seeks exemption of real property from taxation
for tax years 2006 and remission of taxes, interest and penalties for 2005. Pursuant to R. C.
5709.084 effective in accordance with Am. Sub. H.B. 153, uncodified sec. 757, the
Coznmissioner finds that the above parcel qualifies for exemption.

During the pendency of the original action at the Commissioner's level the Commissioner on
March 22, 2011 ordered the Harnilton County Auditor to restore other parcels associated with the
City of Cincinnati's convention center. Specifically, the Commissioner restored to the taxable
list parcel numbers 145-0002-0167, 145-0002-0414, 145-0002-0072, 145-0002-0074,145-0002-
0089; 145-0002-0419, 145-0002-0421, 145-0002-0431, 145-0002-0063, 145-0002-0056, 145-
0002-0073, 145-0002-0088, 145-0002-0105, 145-0002-0420,145-0002-0430 and 145-0002- .
0432. The City has not filed an application for exemption on these parcels, nor has the
Commissioner issued an appealable final determination. The Commissioner finds with no
application pending on these parcels; there is no action to be taken as of this date. The parcels
are to remain restored to the tax list as previously ordered.

The parties to the Board case no. 2011-A-996 are the City of Cincinnati ("City") and the
Commissioner. No other parties filed an interest in accordance with R.C. 5715.27. In
compliance with the ruling of the Court in .State ex rel. Strongsville Bd Of Educ. v. Zaino (2001),
92 Ohio St. 3d 488, the Cornznissioner is constrained from allowing any involvement from any
otlier party. Specifically, in accordance with Strongsville Bd. Of Educ., supra, the Commissioner
can.not permit the Cincinnati City School District ("School District") to participate as has been
requested by the School District. The School District's formal request for intervention is denied.
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Based upon the ir>,forznation available and applicable statutes, the Commissioner finds that the
property described as parcel no. 145-0002-0057 is entitled to exemption for tax years 2006
fonvard. The Commissioner orders that all taxes, penalties and interest paid for tax year 2005 be
remitted in the niann.er provided by R.C. 5715.22. The Commissioner further order that the
auditor remit any penalties charged through the date of this final determination.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THEIS MATTER. i<tOTICE WILL BE SENT PURSUANT 'I'O R.C.5715.27 TO THE
COUNT'Y AUDITOR. UPON EXPIRATION OF THE SIXTY DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATELY CLOSED.

I HEREBY CERTIFY THE FOREGO( V G TOFSE A TRUE ANC

CORRECT COPY OF THE ACTION OF'FkFE TAX

CLYvIIviISSIONFR TAKEN THIS DAY WITH R,ESPECT

'TYJ THIi ABOVE M7A'TTER.

jOSEPFi W. TEi51'A

TAx COMMISSIONER

Isf Joseph W. Testa

Joseph W. Testa
Tax Comm:issioiier
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and certified to the secretary of state by
the clerk thereof. The 3ecretaty of state
shall, upon receipt of such certification,
issue a ceitificate of election to the per-
son so elected and upon presentation
of such certificate to the Senate or the
House of Representatives, as the case
ma}- be, theperson so elected shall take
the oathaf office and become a member
of the Senate or the House of Represen-
tativcs, as the case may bc, for thc term
for vvhich he was so elected.

(1851, am. 1961, 1968, 1973)

PRIPILEGE OF hlds"14BERSS FROM ARRF:S7`,

:2v^7 OF SPEECH.

§ 12 Senators and representatives, dur-
ing the session of the General Assem-
b1v. and in going to, and returning from
the sarne, shall be privileged from ar-
rest, in all cases, except treasoiz felo-
nv, or breach of the peace; and for any
speech, or debate, in either liouse, they
shall not be questioned elsewhere.

(1851)

LEGISL477VL•' SESSI(1 hS TO BE PL'ALIC^

EXCEP77ONS.

§13 The proceedings of boih houses
shall be public, except in cases wliicli;
in the opinion of two-Uii.rds of those
present, require secrecy.

(1851)

POWx: P. !Jk' e1DJOF'RV.WMNT.

§14 Ncither house shall, without the
consei3t of the other, adjoum for more
tlicin five datis; Sundays excluded: nor
to any other place than that, in whicli
the two houses are in scssioa.

(1831, ani, 1973)

:i'IOW BILJ S SHALL SI^: PU'ZSEV.

§15 (A) The General Assembly shall
cnact no law exccpt by bill, and no bill
shall be passed wittiout the concurrence
of a majonty of the meanberz elected to
eaclt liouse. Bills may originate in ei-
ther house, but may be altered, arnend-
ed, or rejected in the other.

(B) The style of the laws of this state
shall be, "be it enacted by the Gencral
Assembly of the state of Cyhio."

(C)Every bill slaall be considered by
each house onthree different dars, un-
less iwo-thirds of the mernbers elected
to the house in which it is pending sus-
pend ttiis requirement, and every indi-
vidual consideration of a bill or action
suspending the requirement shall be re-
corded in the journal of the respective
house. No bxll may be passed until the
bill has beeti reproduced and distiibut-
ed to members of the house in which it
is pending and every antendinent been
made available tipon a meniber's re-
duest.

(D) No bill shall contain more tlmi
one subject, wlvch shall be clearly
expressed in its title. No law sraIl be
revived or amended unless the new act
contains thc entire act revived, or the
section or sections aarlended, and the
section or sections alneuded shall be
repealed.

(E) Every bill wluch lias passed both
houses of the {3enerai Assembly shalt
be signed by the presiding officer of
each house to certify that the procedur-
al requiremeitts for passage liave been
niet and shall be presented forthwith to
the governor for his approval.

(F) Every joittt resolution which has
been adopted in both houses of the
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Co,v^r.;rsn rr.r:r.n<^ti^c

§21 The General Assembly sha11 de-
wrnune, by law, before what auQiozity,
and in what manner elections slaall be
conducted.

(1851)

APPRQP&7,1770A'S

§22 No inoney shall be drawn from the
tseasury, except in pursuartce of a spe-
cific appropriation, naade by law; and
no appropriation shall bc made for a
longer period tban tFvo years.

(1851)

1YfPE: if:fT3fF.:n'T.S^ ER77/L'VS?TTliTt:1J 11IND

CONP. UC.7'ED.

§23 The House of Representatities shall
have the sole power of impeaclunent,
but a majority of the members elected
niust concur therein. Impeachments
sliall betded bv the Senate; and the
sehators, when sitting for that puipose,
shall be upon oaih or afflrruatiott to do
iustice according to larv and evidence.
No person shall be convicted withaut
the concurrence of tzvo-thirds of the
senators.

(1851)

OFrrGERS LL4f97:E TO r.4fPF,.4cH:Nk,[N,T;

coMSEQr1,F'1h'efi s.

§24 The governor, judges, and all state
officers, may be impeached for any mis-
demeanor in office; but judgnlent shall
not extend further than removal from
oflicc, i3nd disqualification to. hold any
office under the authoritv of this state.
The party impeached, whether convict-
ed or not, shall be liable to indictment,
trial, and judgiiient, aecording to law.

(1851)

RPPF..IL2D. W"rE''v S£Ssl/JNS 8rI'7LL

COMMENCE.

§25 (1851, rep. 19'73)
J..41d?s 7'Q NAVF A QMFORfLf pPERa770v.

§26 All laws, of a getteral nature, shail
]2ave a uaifgmi operation throughout
the state; nor, shall any act, except such
as relates to public schools, be passed,
to tal.e effect upon the approval of any
other aiithority than the General As-
scmbly, cxccpt, as othcrwisc providcd
in this constitution.

(1851)

EZ.EC770N AND ^LpPt]IN7a1^,tiT OP

OI'x3CEB.S; FILLlNG 4i1CANCIES.

§27 The election and appointznent of

all officers. and the 6liingofailvacan-

cies. not othervvise provided forbv this

constitution, or thc constitution of the

United States, shall be made in such

ni;3imer as nzay be directed by law,

but no appointing jlmvcr shall be exer-

cised by the General Asseminly; except

as preseribed in this constihltion; and

in these eases, the vote shall be tatcen

Y1va VOce." (1851, atn. 1953)

RLtxo.4crrvr: r_=iwc.

§28 The General Assemblv shall have
no poiver to pa.ss retroactive laNvs,
or Iazvs impaiting the obligation of
contracts; but mav, by general laws,
authorize cotnYs to carly into effect,
upon such tenns as shall be just and
equitable, the niani:fest intention of par-
ties, and officers, by curing ornissions,
defects, and errors, in anstrumerrts and
pmceedufgs; ansing out of their want of
coitf.ormity with the laws of this statc.

(1851)
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