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INTRODUCTION

This presents a simple question—is the law governing postrelease control
resentencing hearings so simple and so settled that defendants don’t need attorneys to
understand it? This Court has spent the last fifteen years sorting through a problem
with at least four sources. First, the General Assembly failed to understand that, due to
Ohio’s constitutional separation of powers, an additional punishment like postrelease
control had to be judicially imposed. Second, %or years trial courts confused postrelease
control with parole, and therefore failed to properly impose the sanction. Third, this
Court issued decisions in its extraordinary writ cases that appeared to conflict with
decisions issued in signed opinions. And finally, prosecutors failed to notice and timely
appeal the trial court errors.

Without counsel, defendants cannot navigate the confusion over the imposition,
appeal, and enforcement of postrelease control. This Court should reverse the decision
of the court of appeals and remand this case to the trial court for resentencing or, in the
alternative, to the court of appeals so that Mr. Schleiger can have his first appeal of right

with counsel from his jury trial.



STATEMENT OF THE CASE AND THE FACTS

Over a claim of self-defense, a jury convicted Curtis Schleiger of felonious assault
and carrying a concealed weapon. ]udgment Entry of Sentence (Sept. 17, 2009). He was
sentenced to nine years and six months in prison. Id. His appointed appellate counsel
filed a brief pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493.
State v. Schleiger, 12% Dist. Preble No. CA2609—O9~026, Motion (Dec. 28, 2009). In
response, Mr. Schleiger filed a pro se brief pursuant to Anders, and asked for new
counsel. Id., Brief of Ap?ellant (May 24, 2010). The court of appeals found a non-
frivolous issue in Mr. Schleiger’s case, an error in the imposition of postrelease control,
but instead of appointing new counsel for a full review of the record, it summarily
reversed the trial court’s decision and remanded for a hearing pursuant to R.C.
2929.191. State v. Schleiger, 12 Dist. Preble No. CA2009-09-026, 2010-Ohio-4080. Over a
dissent, this Court declined to hear the appeal. State v. Schleiger, 127 Ohio 5t.3d 1504,
2011-Ohio-19, 939 N.E..’Zd 1266 (O’Connor, C]J., dissenting).

Mr. Schleiger also filed a timely application to reopen his appeal. But the court of
appeals denied the motion, applying the standard for ineffective assistance of counsel of
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), instead of
the denial-of-counsel standard of Smith v. Robbins, 528 U.S. 259, 286, 120 S.Ct. 746, 145
L.Ed.2d 756 (2000), Penson v. Ohio, 488 U.S. 75, 88, 109 S.Ct. 346, 102 L.Ed.2d 300 (1988),

and United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed. 2d 657 (1984). State v.



Schleiger, 12% Dist. Preble No. CA2009-09-026, Entry Denying Application to Reopen
(Feb. 3, 2011). Again over a dissent, this Court declined to hear the case. Stafe v.
Schleiger, 128 Ohio St.3d 1557, 2011-Ohio-2905, 949 N.E.2d 43 (O’Connor, CJ.,
dissenting).

Mr. Schleiger filed a petition for certiorari in the United States Supreme Court,
arguing that he was denied his right to counsel on a non-frivolous appeal. In response,
the Preble County Prosecuting Attorney and the Ohio Solicitor General informed the
United States Supreme Court that the State would waive the affirmative defense of res
judicata so that Mr. Schleiger could appeal issues from his original trial in a new appeal
from his postrelease control resentencing. Schleiger v. State, United States Supreme
Court Case No. 2011-6533, Brief in Opposition (Dec. 22, 2011) at 24-25.

The trial court then resentenced Mr. Schleiger to add proper postrelease control
to his sentence. T.p. 1-8 (Oct. 11, 2011). The trial court asked Mr. Schleiger if he wanted a
lawyer and provided stand-by counsel, but did not seek a knowing and voluntary
waiver of counsel. Id. at 1-2; Crim R, 44(A) (right to counsel from"’initial appearance
before a court through appeal as of right”).

On appeal, the Twelfth District held that postrelease control was so simple that
Mr. Schleiger had no right to counsel. Opinion at  16-18, Apx. A35-A36 In the opinion,
the court noted that its decision was in conflict with the decision of the Third Appellate

District in State v. Peace, 34 Dist. Hancock No. 5-12-04, 2012-Ohio-6118. Opinion at ] 15,



Apx. A34-A35. The court also held that, despite the express waiver by the prosecuting
attorney and Solicitor General, the court had no authority to decide issues outside the
scope of the postrelease control issues. State v. Schleiger, 12th Dist. Preble No. CA2011-
11-012, Entry Clarifying Scope of Appeal, (Jun. 11, 2012) The Twelfth District
subsequently certified a conflict with Peace. Apx. A-7. Mr. Schleiger filed a timely
discretionary appeal. This Court acknowledged the conflict and accepted Mr.
Schleiger’s appeal on the right-to-counsel issue. State v. Schleiger, 136 Ohio St.3d 1490,

2013-Ohio-4140, 994 N.E.2d 461; Id., 136 Ohio 5t.3d 1491.



ARGUMENT
Proposition of Law:

A defendant has the right to counsel at a felony resentencing hearing
regardless of the scope of the hearing.

In this case, the Twelfth District held that because only postrelease control was at
issue, Mr. Schleiger had no right to counsel at his resentencing hearing. Opinion at I 13-
17. Both the premise and conclusion of that holding are incorrect.

A.  Aresentencing hearing is a critical stage at which the right to
counsel attaches.

Resentencing is a critical stage of criminal litigation to which the right to counsel
attaches. A critical stage exists only in situations where there is a potential risk of
substantial prejudice to a defendant’s rights, and counsel is required to avoid that
result. In other words, counsel must be present “where counsel’s absence might
derogate from the accused’s right to a fair trial.” United States v. Wade, 388
U.S. 218, 226, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967).

The right to counsel is a basic precept of due process and is at the core of the
constitutional rights guaranteed to a criminal defendant:

The right to be heard would be, in many cases, of little avail if it did not

comprehend the right to be heard by counsel. Even the intelligent and

educated layman has small and sometimes no skill in the science of law. If
charged with a crime, he is incapable, generally, of determining for

himself whether the indictment is good or bad. He is unfamiliar with the

rules of evidence. Left without the aid of counsel he may be put on trial

without a proper charge, and convicted upon incompetent evidence, or
evidence irrelevant to the issue or otherwise inadmissible. He lacks both



the skill and knowledge adequately to prepare his defense, even though

he has a perfect one. He requires the guiding hand of counsel at every

step in the proceedings against him. Without it, though he be not guilty,

he faces the danger of conviction because he does not know how to

establish his innocence. If that be true of men of intelligence, how much

more true is it of the ignorant and illiterate, or those of feeble intellect.

Powell v. Alabama, 287 U.S. 45, 64, 53 S5.Ct. 55, 68-69, 77 L.Ed. 158, 170 (1932).

The Sixth Amendment to the United States Constitution and Article I, Section 10
of the Ohio Constitution guarantee a defendant counsel at each critical stage of a
criminal proceeding. Gardner v. Florida, 430 U.S. 349, 358, 97 S.Ct. 1197, 51 L.Ed.2d 393
(1977). Sentencing is a critical stage. Id. And because a resentencing hearing is still a
sentencing hearing, it remains a critical stage. Further, postrelease control is part of a
criminal defendant’s sentence. Woods v. Telb, 89 Ohio St.3d 504, 513, 733 N.E.2d 1103
(2000). Accordingly, a hearing to address problems with postrelease control is a
resentencing hearing.

Further, a criminal defendant has a right to counsel whenever the conviction
results in a period of incarceration. Alabama v. Shelton, 535 U.S. 654, 657, 152 L.Ed.2d
888, 122 5.Ct. 1764 (2002). For that same reason, a defendant is also entitled to counsel
when the court imposes a suspended jail sentence because the suspended sentence has
the potential to result in incarceration. Mempa v. Rhay, 389 U.5. 128, 136-37, 88 S.Ct. 254,
19 L.Ed.2d 336 (1967).

At a resentencing hearing, the defendant has the same protections that exist at a

sentencing hearing: the right to be heard; the right to present mitigating evidence; the



right to have counsel explain the law and effects of the proceeding; and the right to
- present any objections. See Powell at 64. Those rights belong to the defendant and are
for the defendant’s benefit. Id.. at 64. The criminal rules recognize that a defendant is
not entitled to less protection because he has been convicted of a crime or because there
are limits on the court’s discretion to irﬁpose a particular sentence. See Crim.R. 44(A)
(right to counsel from “initial appearance before a court through appeal as of right”).
As in this case, when there is a complete denial of counsel at a critical stage,
prejudice is presumed. United States v. Cronic, 466 U.S. 648, 668, 104 S.Ct. 2039, 80
L.Ed.2d 657 (1984). The defendant need not establish how he was harmed by the court’s
failure to appoint counsel. When counsel is denied, courts must presume that the
proceedings were fundamentally unfair and the conviction or sentence must be vacated.
Id.

B. Proceedings related to postrelease control are complicated.

A sentencing hearing to impose postrelease control raises numerous procedural
and substantive issues that a criminal defendant cannot reasonably be expected to face

without counsel.



1. Postrelease control is complicated and requires a lawyer to
understand.

a) Many trial courts failed to properly impose the
sanction for years.

While postrelease control may appear simple on paper, more than fifteen years
of experience shows otherwise, First, many trial courts failed to properly impose
postrelease control for about a decade. The problem became most evident after this
Court expressly held that a court must properly impose postrelease in State v. Bloomer,
122 Ohio 5t.3d 200, 2009-Ohio-2462, 909 N E2d 1254. In that case, this Court held that,
to be enforceable, a court must impose the proper term of years and correctly state
whether the term is mandatory or discretionary. Id. at 9 69-71. Because so many trial
courts had failed to properly impose the sanction in nearly every case before them,
Bloomer prompted the Ohio Department of Rehabilitation and Correction to discharge
more than 5,500 defendants from postrelease control. E-Mail correspondence to Counsel
from Debra Hearns, Ohio Department of Rehabilitation and Correction, to Counsel (Jun.
18, 2010); Coolidge, Convicts freed withqut parole (sic), Cincinnati Enquirer (Nov. 1, 2009).

This Court has also struggled with the issue. As one justice recently explained,
“[r]ecent history has shown that the court’s decisions in this area have been confusing
and inconsistent.” In re ].S., 136 Ohio 5t.3d 8, 2013-Ohio-1721, 989 N.E.2d 978, { 7
(Lanzinger J., dissenting). Much of the confusion has come from the different rules of

law contained in signed opinions and in earlier per curium extraordinary writ cases.



Although Bloomer, 125 Ohio 5t.3d 76, 2010-Ohio-954, 926 N.E.2d 278, State v. Billiter, 134
Ohio 5t.3d 103, 2012-Ohio-5144, 980 N.E.2d 960 and other cases were clear that a judge
had to properly impose postrelease for the sanction to be enforceable,! at least one court
of appeals continued to rely on the standard found only in this Court’s per curium
extraordinary writ cases. See State v. Gonzalez, 193 Ohio App.3d 385, 2011-Ohio-1542, 952 |
N.E.2d 502 (10th Dist.), 1 28 (holding postrelease control valid based on oral
notification); State v. Townsend, 10th Dist. Franklin No. 10AP-983, 2011-Ohio-5056, {8-12
(listing other cases in which the court vacated valid postrelease control and reinstated
entries that did not properly impose the sanction or did not impose the sanction at all”);
attempting to follow State ex rel. Pruitt v. Cuyahoga Cty. Court of Common Pleas, 125 Ohio
5t.3d 402, 2010-Ohio-1808, 4, 928 N.E.2d 722; and Watkins v. Collins, 111 Ohio St. 3d
425, 2006-Ohio-5082, q 51, 857 N.E.2d 78.

Almost all other courts of appeals disagreed. See, State v. Thonas, 1st Dist.

Hamilton Nos. C-100411, C-100412, 2011-Ohio-1331, §7; State v. Robinson, 2d Dist.

! See also State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, 920 N.E.2d 958,
paragraph one of the syllabus (“[f]or criminal sentences imposed prior to July 11, 2006,
in which a trial court failed to properly impose postrelease control”), State v. Ketterer, 126
Ohio St.3d 448, 2010-Ohio-3831, 935 N.E.2d 9, 169 (“R.C. 2929.191 establishes a
procedure to remedy a sentence that fails to properly impose a term of postrelease

- control”), State v. Joseph, 125 Ohio S5t.3d 76, 2010-Ohio-954, 926 N.E.2d 278, {16
("without the trial court's proper imposition of postrelease control, the Adult Parole
Authority remains powerless to implement it”), and Fischer at § 26 (citing to State v.
Bezak, 114 Ohio 5t.3d 94, 2007-Ohio-3250, 868 N.E.2d 961) (“[Wlhen a judge fails to
impose statutorily mandated postrelease control as part of a defendant’s sentence, that
part of the sentence that is void.”).



Champaign No. 2010 CA 30, 2011-Ohio-1737, State’s discretionary appeal not allowed,
129 Ohio 5t.3d 1453, 2011-Ohio-4217; 951 N.E.2d 1048, 2011-Ohio-4217, 951 N.E.2d 1048;
State v. Hines, 193 Ohio App.3d 660, 2011-Ohio-3125, 953 N.E.2d 387 (3rd Dist. Allen),
q12; State v. Cottrill; 4th Dist. Pickaway No. 10 CA 38, 2011—Ohio—2122, 9 9; State v.
Tucker, 5th Dist. Stark No. 2011CA00084, 2011-Ohio-4620, 130; State v. Gaut, 7th Dist.
Trumbull No.2010-T-0059, 2011-Ohio-1300, § 20-24; State v. Jones, 8th Dist. Cuyahoga
No. 94216, 2010-Ohio-4136,  4-5; State v. Jones, 9th Dist. Wayne No. 10 CA 0022, 2011-
Ohio-1450, § 11-13; State v. Cline, 11th Dist. Geauga No. 2010-G-2981, 2011-Ohio-3890,
q18; State v. Bregen, 12th Dist. Clermont N0.2010-06-039, 2011-Ohio-1872,  25.

Either the Tenth District has been wrong, or nearly e\}ery other appellate district
has been wrong. Either way, a criminal defendant should not have to fend for himself
where appeﬂate judges can't agree.

b) A criminal defendant cannot be expected to

understand a statute in which “after” means
“before.”

To avoid a separations of powers bar to applying R.C. 2929.191, this Court
interpreted “prior to” to mean “after” and “after” to mean “prior to” as used in R.C.
2929.191. See Singleton, 2009-Ohio-6434 at 48 (Pfeifer, J. concurring in part and
dissenting in part). More specifically, even though R.C. 2929.191, by its express
language, applied only to entries issued before its enactment, the lead opinion in

Singleton applied it only to entries issued after its enactment. Id. at  28-34. Defendants

10



cannot be expected to understand how R.C. 2929.191 operates without the assistance of
counsel.
) Criminal defendants need the advice of counsel to

understand their postrelease control and to know
whether to object.

A defendant retains the right to object to the imposition of postrelease control
based upon the facts and circumstances of his or her case, to present any defenses that
may apply, and the right to have counsel explain the effects of a sentence that includes
postrelease control. See Joseph, 2010-Ohio-954 at q 13 (stating that a defendant must be
given the opportunity to object to a séntence).

Given the conflict over what language is sufficient to impose postrelease control
described supra, a defendant needs counsel’s advice to understand his duties under the
sanction. This is especially true because the failure to follow postrelease control can
result in an escapé conviction. R.C. 2921.34; Billiter; State v. Jordan, 124 Ohio St.3d 397,
2010-Ohio-281, 922 N.E.2d 951. An advocate’s explanation of a defendant’s duties under
postrelease control is critical. A trial court will naturally believe that it properly
imposed the sanction, so the judge will not be in an position to advise a defendant

about whether any aspect of the resentencing was incorrect.

11



2, Because only res judicata, which is waivable, limits a
defendant’s arguments, a defendant has the opportunity to
raise issues other than postrelease control.

This Court could not have been clearer: “Although the doctrine of res judicata
does not preclude review of a void sentence, res judicata still applies to other aspects of the
merits of a conviction, including the determination of quilt and the lawful elements of the
ensuing sentence.” (Emphasis added.) State v. Fischer, 128 Ohio 5t.3d 92, 2010-Ohio-6238,
942 N.E.2d 332, paragraph three of the syllabus. As the State correctly explained to the
United States Supreme Court earlier in the litigation in this case,

[Ulnder the terms of the appeals court’s remand, under R.C. 2929.191,

and under Fischer, [Mr. Schleiger’s] resentencing, and thus the appeal,

should be limited to PRC issues. Res judicata has already closed off issues

regarding guilt or any non-PRC sentencing issues. Fischer, 942 N.E.2d at

341. But res judicata is waivable . . ..

Brief in Opposition at 24-5. The State is correct. Fischer held that res judicata, not subject
matter jurisdiction, barred consideration of issues outside the scope of the resentencing.
And res judicata can be waived. See, e.g., State ex rel. Deiter v. McGuire, 11»9 Ohio 5t.3d
384, 2008-Ohio-4536, 28, 894 N.E.2d 680 (finding waiver).

Fischer creates a waivable res judicata barrier to the consideration of additional
issues at a postrelease control resentencing hearing. Accordingly, defendants like Mr.
Schleiger can raise any claim they could have raised at trial such as improper jury

instructions or the length of the prison term imposed, and the trial court has jurisdiction

to rule. Of course, the State, which is almost always represented by counsel at these

12



resentencing hearings, can raise res judicata as an affirmative defense. But as this case
shows, the State may not always choose to raise the issue.

3. Defendants need counsel for advice concerning potential
appeals.

Because a defendant needs counsel to understand his responsibilities under
postrelease control, the right to advice concerning an appeal is also critical. The United
States Supreme Court has held that trial lawyers have a duty to advise their clients
about whether an appeal should be filed when the clients may have non-frivolous
issues to raise. Roe v. Flores-Ortega, 528 U.S. 470, 479-80, 120 S.Ct. 1029, 145 L.Ed.2d 985
(2000). A pro se defendant who does not understand his postreledse control
responsibilities cannot make a tﬁoughtful decision as to whether an appeal would be
wise.

CONCLUSION

Postrelease control is far from simple in practice, and a criminal defendant
cannot be expected to uﬁderstand the imposition, appeal, and enforcement of the
sanction without the assistance of counsel. And, as Justice Thomas wrote for the
majority in Smith v. Robbins, 528 US 259, 120 S. Ct. 746; 145 L.Ed. 2d 756, criminal
defendants have a right to an attorney who is “zealous for the indigent’s interests|.]” Id.
at 278. This is especially true when a defendant must navigate a procedural and

substantive minefield that has confounded Ohio’s courts for the last fifteen years.

13



This Court should reverse the Twelfth District’s decision, vacate Mr. Schleiger’s
sentence, and remand for a resentencing hearing. In the alternative, this Court should
remand this case to the Twelfth District to permit Mr. Schleiger to have his first plenary
appeal—the one the Ohio Solicitor General and prosecuting attorney told the United
States Supreme Court he would have.

Respecttully submitted,

Office of the Ohio Public Defender
. _

/%

Stephen P. Hardwick (0062932)
Assistant Public Defender

250 E. Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (fax)
stephen.hardwick@opd.ohio.gov

~ Counsel for Appellant Curtis Schleiger
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I'hereby certify that a true copy of the foregoing was forwarded via email to the
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2013. 2l

~——

Stephen P. Hardwick (0062932)
Assistant Public Defender
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IN THE COURT OF APPEALS OF PREBLE COUNTY, OHIQ

FILED ' .
STATE OF OHI0, PREBLE COUNTY, OHIO CASE NO. CAZ011-11-012

Appelles, MAY 3 12013 0 ENTRY GRANTING MOTION TO
CERTIFY CONFLICT

Vs, Chrtodofdior B Wskiidrglos
_CLERK OF GOUKT OF APPEALS
CURTIS SCHLEIGER, ;

Appeliant,

The above cause is before the court pursuant to a motion fo certify a con-
flict to the Supreme Court of Ghis filed by counsel for appellant, Curtis Schleiger,
on April 4, 2013 pursuant to App.R. 25 and Article IV, Section 3{BY(4) of the Chio
Consﬁfut}iom The constltution provides that whenever the judges of a colrt of
appsals find that a judgment upon which they have agresd is In coaflict with a
judgment pronounced upon the same question by another eourt of appeals of the
state, the court shall certify the cases to the Ohio Supteme Court for review and
final determination. |

In the present case, appellant represented himself during a fimited resen-
tencing hearing held for the purpose of properly Imposing post-releass control. On
appeal, appellant argﬁed that his right to counsel was violated when he was per-
mitted to represent hfr"nsetf at the post-release control resentencing hearing. This
court held that appellant's right to counsel was rot violated,

When addressing appellant's argumient, this court nofed that Ohio appellete
courts are;df-vide.d with respect fo whether a defendant has the right io counsel at a

aeiBen resentencing hearing for the purboss of imposing mandatory post-release cantrol,
B4 '

() — 14g

Appellant contends that this court's decision is in conflict with a dscision by the

e
|
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Third District Court of Appeals, Sfafe v, Peacs, 3rd Dist, No. 5-12-04, 2012-Ohig-
6118.

Upon copsideration of tha foregeing, the court ﬁﬁds that the motion to
certify conflict is with merit and ls hereby GRANTED. The issue for certification s

whether a defendant is entitled fo counse! when a trial count conducts & resentenic-

ing hearing for the purpose of imposing statutorily mandated post-rgleass cop

IT1S SO ORDERED.

Roberf A Her icksoh Pres?dlng Judge

¥

Robin N.

Mike Powell, Judge
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IN THE COURT OF APPEALS fuED
PREBLE COUNTY, OHIG

HAR 2 57013

TWELFTH APPELLATE DISTRICT OF OHIG
PREBLE COUNTY

Glorisifbron B, Ytustingplor

CLERK OF GOURT OF APPEALS

STATE OF OHIO, : '
CASE NO. CAZD11-11-012

Plainﬁff#iépeﬁea, v ; ;
OPINION
3/25/2013

CURTIS D, SCHLEIGER,

Defendant-Abpeliant.

CRIMINAL APPEAL FROM PREBLE COUNTY COURT OF COMMON PLEAS
Case No, 08CRO10288

jartin P. Votel, Prable Qoun‘c{/ Prosecuting Atiomey, Kathryn M. Worthington, Preble County
Courthouse, 104 East fMain Strest, Eaton, Ohlo 45320, for plaintiffappelise

James Vanzant, P.O. Box 161, Eaton, Ohlo 45820, for defendant-appellant

M. POWELL, J.
(1) Defendant-appeliant, Gurtis Schleiger, appesls a deciston of the Preble County
Court of Common Pleas mposing postrelease control following & resentensing hearing,

{521 InAugust2008, & jury found appellant guilty of felonious assault (a felony of the

second degree) and camying a senoealed weapen {a felony of the fourth degree). Appsfiant

was subsenuently sent
months in prison on-the concealed weapon chargs, o be served consecutively.

enced 1o 8 yoars in prisch onthe foloniout assauli charge andte 18
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M5 Appellant appealed his conviotion. Counse! for appeliant filed a brief with this
oourt p;:rsuani to Anders v, California, 386 1.8, 738, 87 5.0k 1396 (1987). Appellant fled a
pro se bf?a‘f reiein'g sssignments of anor pertaining to dismissal of the indictment, denlalof a
continuancs, fatiure 1o find a lesser included offez‘we‘ ineffective assistance of trial colinssl,
prejudicial use of & prior offense, infoxication of the victim, and new withesses and
statements regarding the Insident, ‘

§4) On August 30, 2010, tis court found that the triaf court had fafled to properly
limpose postreledse sontrol for the following reasons.  First, fhe‘ seéténc‘mg entry stated
appeliant was subject fo mandéiory postreleass conirol "up to & maxirum of five years,”
when in fact hig falonlous assalt oonvié:%ion re(g“uire'd. a mandatory term of three years
postretense control. In addition, the tal court stated at the sentencing hearing there were
consequences for violating pustralease control, but did not explain those consenuences to
appeliant. " Stafe v. Schisigar, 12th Dist, No, GA2000-00-026, 2010-Ohio-4080, § 4. We
romanded the matier fo the frial courl "with Instructions * ~ * {5 correct the impropec

_Imposifion of postreleass control pursuant to the procedures outined in R.C. 2028.191.° id.
at§6. ,
g5 On Cotober 20, 2011, the trial court condudted a limited resentencing hearing
for the purpese of properly imposing postrelease control.  Appellant represanted himself
dusing the hearing. The irial court deniad apg}es!ani’s request that his prison tenms be served
concurertly rather than éonsecmiveiy. The triat court then re<miposed the originel sentence
and tld appaiiant he wéu%d be subject to a mandatory term of three years posirelsase
control;
M6 The al court also advised appellant that eny violation of the terms or
condffions of’postreiéase control would authorize the Obio Adult Parole Authority to Impose

addiional prson fme, "up to ona half of the total arnount of time that you recsive a8 &
‘3.

A - 10
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santoncs.® Further, If appeliant committad another felony whils or postrelease control, he
cauld recelve "up to one-half of the total stated term of fhis] sentence.”

(g7 Appellant appeals, ralsing thres assigrments of erfor.

{938y Assignment of Erfor Ne. 1

{ﬂ 9% THE TRIAL COQURT ERRED TO THE PREJUDICE OF APPELLANT BY NOT
OBTAINING A VALID WAIVER OF APPELLANT'S RIGHT TO COUNSEL BEFORE
PROCEEDING WITH THE HESENTENGING HEARING.

{410} Appeliant argues bis right fo counsel was Violated at the posirelease confrol
resentencing hearing becéuse the trlal court fajled fo obtaln a valid waiver of hls nght o
counsel before aliowing him fo represent hirnself. We disagres. '

{6 11} The Sixth ,Améﬁdmem to the United States Constitution and Ohlo Consiitution,

Ariidie 1. Section 10, both guarantes a defendant a Aght to counsel during the critical stages

of orimingl procesdings. “Normally, sentencing is a ‘oritical stage.”™ State v. Davis, 4th Dist.

Ho, 10CAS, 2:0‘%0%1‘}0‘6776, 31 7, citing Gardner v. Elorida, 430 U.B. 348, 87 8.0t 1167-

(1877). "A'critical stage’ pnly existeIn situations where thera is potential risk of substartial

" prejudice to a defendant's rights and counsel is required 10 avoid that resull; i other words,

stunssl must be present where oounsel's absens e might derogata fromthe accused's fdght
to & fair tdal” State’v. Grsz{s 5t Dist. No. QT2010~57 2011-Ohfo-2865, 4 28, quoling

thlivd Stafes v, Wede, 388 U.8. 218, 226, 87 S.Ct. 1826 (?967)

{f 12} Obic appetiate coutts are divided 2% to whether & defendant has a fight to
counsel at 8 resentencing heating for purposes of imposing mandatory postrelease control,
The Fourth, Fifth, Ninth, and Elaventh Appeliate Districts held that a trial courtIs oot required

fo appoint (orahow) counse] for purposes of a postrelease conirol resentencing hearing. See

© pavis {defendant had no right to counsel at postrelease contol 're%ntenc’%ng hearing), Griffis-

(same}; State v. Stailworth, 9th Dist, No. 25461, 2011 Ohio-4482 {same; and Stafo V.
-

A - 11
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Walker, 11th Dist. Mo, 2008-L-170, 2011-Ohlo-401 (c%efendantwas not eniied fo consul with
his atiorney &t postralease tonbrol resentencing heanng), ‘

{6 13} The Ninth aid Eleventh Appeliate Districts generally noted that R.C. 2829,191,
the applicabis siatute to remedy postreleass control error in a sentence imposed oh or sftey
July 11, 2008 {the eﬁecﬁv& date of the stafute)‘ does not provide a right of counset at sucha
hearirig.. Stafiworts at § 27, Walker at § 28. The Ninth Appeﬂé‘(s District further held that
"postrelease control defects do not affact thé mafits of a defendant's underlying corvictioh (;r
the lawfub slements of his existing sentence.” Staliworth at 20

{414} The Fourth, Fifth, and Elsventh Appellate Disticts held that because the
mandatory nature and the lehgth of @ defendant's poatreleaae contrel are governed by
statute, and thus, because a trial cotrt has no discretior as fo whether to mposs postrelease
c-cm'troi, u résentencing hearing for purposes of imposing mandatory postrelease control is
oursly ministerial in nature and doesvnct constitute a aritica stage 6f ihe proceedings. Asa
result, a defendant has no right to counsel af such a hearing. Grifis, 201 1-Ohio-2955 at ¥
98, 34-32 (defendant did not face 2 subafénﬁal rak of prejudice because the tial court is
limited tor do what It was required to do In the first place, l.e., the court did not have the
authotity to ke any other substantive chahges 1o the aready-imposed sentencey, Davis,
2041-OMio-6775 5t § 10 {same); and Walker, 2011-Ohjo-401 at § 28.

{4 15} By contrast, the Third Appellate District held that "s defendant is entitled fo
counsel whenever a trial court conducts & heating for the purpose of imposing postreleass '
control, even if the heatng s for the sole purpose of imposing statutorly-mandated
pustrelease control? Sfafe v, Peace, 3 Dist. No. 5-12-04, 2012-Ohio-6118, 19, The
sppellate court based its holding on, the fact that (1) defendants have & right to counsed
during the citical stages of criminal proceed ngs including during senténcing and

resaitencing: end (2) because pnstrekaase ccntmi is pari of sentencing end "has saﬁous
cd-

A - 12
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consaquences in that i restrists the defendant's rights upon his relsasa from Imprisonmment,
s Impostion, sven in a imited sentencing hearing, s part of 2 entical stage during criminal
procesdings. Jo. at § 12, 14. As a result, '[a] defendant is entitied fo counsel in such a
eritical stags, whether or not the lack of counsel prejudices him.” I, at § 14. The appellate
court acknowledged the conflicting declsions of the Fouith, Fifth, Ninth, and Efevesth
Appeliate Districts but declined te follow them.

{4 16} Upon reviewing the foregoing detisions, we are persuaded by ard choose to
follow the reasoning and hotdings of the Fourth, Fifth, Kinth, and Eleventh Appeliate Districts,
As the Ohlo Supreﬁwe Court held in Stets v. Flsher, 128 Oblo St.34 92, 2010-0hic-B238, &
seﬁterice that does not Include the statutorily ivandated term of postreleasé controt Is void,
and tﬁe new sentencing hearing to which & defendant Is ac;‘:ordinézy entidad s finlled lo
proper imposiion of postreleass cant‘r&. td. &t 1, 28, in other words, the resentencing
hearing Is not & de novo sentencing heardng. Thus, i a resentencing hearing held for the
purpose of properly imposing mandatory postrelease control, a trial court has rio discretion
and Is required and fimited fo Imposing pgstrelease confro) the way it was reguired to do In
the first place, The trial cout has no authorlly 16 make any other changes o the already~
imposed sentence, Asaresuft, S!;lCh a hearing Is purely minisiex;%al and a defendant doss not
face & substan’ﬁai fisk of prejudics. - 4 ‘

{§173 Wc;, note that inthe case at ba’r,'the trial sourt began the resentencing hearing
by asking appéi!ant if he wanted o represent bimseif or have the court appolnt an afforney
for him. The irlal court had an atforney present for appefiant 1o confer with. The triat court
aowed appeliant time to discuss the decision with counsel. After conferring with counsel,
appelient told the trial court he wanted to represert himself, The trial court asked that
counsel retmaln so that she could answer any questions appeliant may have.

1418} In light of the fofegoing, wes find that sppeliant's right to counset wes not
. 5.

A - 13
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violated when he was aliowed 1o represent himself at the postreleass control resentencing
hearing. Appeflant's first assignment s overriled. ' |

{919} As;signment of Error No, 2:

{420} THE TRIAL COURT éRREE} AS AMATTER OF LAW INITS IMPOSITION OF
F’Oé’f RELEASE CONTROL BY NOT FULLY AND ACCURATELY INFORMING
APPELLANT OF THE CONSEQUENGES OF THE COMMISSION OF A NEW FELONY
WHILE UNDER POST RELEASE CONTROL OR OF THE PENALTIES FOR ViOLAT%ONS
OF POST RELEASE CONTROL. |

{921} Appellant argues postrelease control was pot properly imposed on remand

becauss duting the resebtencing hearing and In its enfry, the trial court failed to advise '

appeliant that if he were to violata postrelease control sanctots or commit a new ¥e¥onyw'hﬂe
urder posirelease control, prison' time oould be Imposed in suctessive nine-honth
increments, as sef forthinR.C. 296728(?}(3); Appellant also argues the tat court falled to
adyiss him both during the resentencing Hearing and in ts entiy that i he wers fo sommit g
new felony while under postrelease confrol, he oould be "sent %;ack to prison for at }é‘ast
twelve months up to a maximurn of the time remeaining Which would have been served on
pbst release contro! had the entire period of post release control been sarved put/”

{% 22} “Bffective July 11, _20(}6, R.C. 2800.181 establishes a prooedure to remedy &
senterice that falls to properly I'm}'aose & terin of postrelease control” State v. Keflersr, 128
Dhio 5t.3d 448, 2010-Ohio-3831, § 8. *For crin‘:inaf sentances mposed on or after July 11,
2008, In which a trial court fafled to properly impose postrelease control, trial courts shall
apply the procédures set forth in R.C. 2926.191." State v. Singlefon, 124 Ohio 81.3d 173,
2008-Ohlo-6434, paragraph two of the syllabus; Kefierer at §69. Becausze appellantwas first
santanced In this cass after July 11, 2008, R.C. 828,181 appiles,

{923 R.C. 2820.101(C) prescribes the type of resentencing hearing thaf must ocour
.

A - 14
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in order fo properly impose posireleass control, gnd R,C. 2028.184(A) and (B) describe the
sorrections to ba made to a judgment of conviction in order fo remedy the flawed imposifion
of postrelease control.  Singlefon at § 24. Specifically, under R.C. 2028.18HA)1), &
comected judgment of conviction will Include the statement that the offender will be
supeniised under R.C. 2987.28 after he leaves prison. Under R.C. 2029,184(BY1), =
correctad judgment of convietion Wit includs the statement that:

[ a period of supervision is imposed following the offender's

" release from prson, * ¢ * and if the offender violates that

supervision or & condltion of post-teleage control ¥ * %, the pargla

board may impose as part of the sentence a prison ferm of up to

one-half of the stated prisons term originally Imposed upon the

offender,

{24} While R.C. 2029.181 refers to R C. 2067.28, It dogs not requlre a frial court fo

advise an offender in the manner asserted by appeliant, In the case at bar, the {rial courf's

Gelober 20, 2011 eniry advises appeiiant that ho ia subject to R.C. 2067.28 (that is, to be
superdsed by the Ohlo Adult Parole Authorityy and thal any v%oiaticn of his postrelease
controt could subject him o & pr&sdn term of up 1o one-haff of the prison term originatly
imposed. The trial cout similarly advis_ed appellant of the above during the resentencing
hearing.
{25} We find the tdal court imposed postrelease control In compliance with R.C.
50720401 both durdng the resentencing hearing and in its entry. Pos*treleasc? control was
therefore properly imposed on October 20, 2011, Appeliant's second a‘ssigﬁmen{ of erporis
overruled;
{626} Assignment of Error No, 3!
17 THE TRIAL COURT ERRED TO THE PREJUDICE OF WHEN {T REFUSED
TO CONSWER APFELLANT'S REQUEST TO REVISIT THE F-iREV}OUSLY IMPOSED
PRISON SENTENGE AND ORDER PRISON TERM FOR THE FOURTH DEGREE FELONY

L7
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CHARGE TO RUN CONCURRENT TO THE SECOND DEGREE FELONY CHARGE. {5ic)
{§28) Appellart arguss the trial courf ered when It denied his reguedt that his prison
torms be served concurrently rather than conséoui&ve}y. Wpe disagres.
1928} As stated sarlier, the Ohlo Supreme Court held In Fisher that when a frial court
falls t(; properly impose statutorily mandated postreleasa confrol, “tha part of the senterce *
** g vold and must be set aslde.” (Fmphas{s sc) Fistgr, 2010-Ohic-6238 at § 26. The
defendant is not entitled to bé resentenced on the entlre sentenca — "onfy the portion thatls

vold may be vacated and otherwise amended,” 1, &t 28; Stafe v. Jacksaen, 12th Dist, No.

" CAZO14-08-184, 2012.Ohic-083, § 8. Further, the new sentencing hearing a defendant la

entitled to under R.C. 2828.191(C) s limited {u propef imposition of p.iostreieas‘e copdrel,”
Fishor 8t § 28, o

{5 ?;{}} in 2010, wa remandsd the matler to the tial court "to correct the Improper
im@o_s‘iﬁon of postrelease cornitrol pursusnt to the procedures outlined in R.C. 2028.191."
Sehlsfger, 2010-Ohio-4080 at §f 6. Hence, during the resentencing héaﬂng, the tria} court

was limited to imposing the proper statulorily randated posirslenss cantrol, which it did. Al

otheraspects of appeliant’s original sentence were valid, ramained in effect, and could notbs

revisited by the trial court. Ses State v. Taylor, 4h Dist. No. 10CAT, 2011-Ohib-1381. Our

" remand ordering the mai court fo corracs postrelease tontrol errors azrz not Open thes door for

appelfant to atiack his undedying oorw.ctton of oﬂ’zerserztem:mg matiers, Seg Jaokson Hag
ths trial court ordered appeliant's prison terms to run conourfently, it would have erred, since
doing so would have been outside the scape of its mandate which was meraly o correct
nostralease CONTO) &ITOrS.

i 31} Appeliant laments the Tact that given the suprems couﬂ‘s deolsionin F/‘sher and
the fact the original appeal was disposed of by the filing of an Anders biief, he i effactively

denled of W right to appeal his sentence. However, we note that appeliant fled a prose
} 5.
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prief in the onginal abg}aai, Appsllant could have chalienged his consecuive prison terms
then, bul did nof. In addition, in reviewing the record following the filing of the Anders brief
" and appellant's pro se brief, we tlearly found rio efror prejudicial o appeliant, including in e

irmposition of the conisscutive prison terms, See Schielger at § 3,

#4432} The triaf court did not err in denying appeliant's request that his prstnterms b,

served concurrently rather than consecutively. Appellant's third assigament of emor ig
overruled,

{433} Judgment afflrmed.

HENDRIGKSOM, P.J. and PIPER, J., condur,

A~ 11
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ROGERS, J.

| {1} Defendant-Appellant, Todd Peace, appeals the judgment of the Court
of Common Pleas of Hancock County imposing pestrelease control. On appeal,
Peacé argues that the trial court erred by conducting the resentencing hearing via
vidaoconfereﬁce, refusing to appoint counsel to represent him during the
resentencing hearing, and failing to conduct a de novo sentencing hearing. For the
reasons that follow, we reverse the trial court’s judgment.

{2} On February 6, 1997, the Grand Jury of Hancock County indicted
Peace on the following counts: (1) Count I — aggravated murder in violation of
R.C. 2903 01(A), an unspecified felony, with specifications that the murder was
committed to évoid punishment and that the victim was a witness to another
offense committed by Peace; (2) ‘Count II — conspiracy to commit murder in
violation of R.C. 2923.01(A)(1), a felony of the first degree; (3) Count Il —
aggravated arson in violation of R.C. 2509.02(A)(1), a felony of the first degree;
and (4) Count IV - tampering with evidence in violation of R.C.2921.12,a felony
of the third degree,

{93} The State voluntarily dismissed Count II and the specifications
included in Count 1. On November 9, 1998, the trial court accepted Peace’s
change‘ of plea to guilty on the remaining counts. The matter then proceeded to

sentencing. On Febiuary 11, 1999, the trial court sentenced Peace to a life prison

-

I >
I 1
ek
W L2



Case No. 5-12-04

terin with parole eligibility after 20 years on Cournit I, a nirie year term on count I1,
and a four year term on Count IV. The trial court further ordered that Peace serve
the terms consecutively. As a result, Peace’s total prison term is life with parole
eligibility after 33 years.

{¢4} In April 2011, Peace moved to withdraw his guilty plea. The trial
court denied Peacé’s motion and Peace appealed to this court, asserting a variety
of assignments of error. By summary judgment entry, we remanded this matter to
the trial court because it had failed to properly impose posirelease control.

{95} After we remanded this matter, the trial court oondu.ctéd a limited
resentencing hearing for the purpose of properly imposing postrelease control on
January 9, 2012. The hearing was conducted via videoconference. Thetrs is no
indication in the record that Peace agreed to not being physically present for the
hearing. Duting the hearing, Peace requested that he have counsel; but the trial
court denied his request on the’bbasis that the hearing “was an administrative
proceeding™ that did not require the presence of counsel for Peace. Tr, p. 4.
Peace also challenged the limited nature of the resentencing hearing, which the
trial court likewize rejected.

{96} In regard to the imposition of postrelease c;,ontroi, the trial court stated

the following during the hearing:
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[Ulnder 2929.14, and 2929.18," upon completion of your sentence
you will have to serve a period of post-release control as part of your
sentence for a mandatory 5 years. '

If you are placed on post-release contro] the adult parole authority is
authorized to return you to prison for up to 9 months for any single
violation, up to @ maximum of 50 percent of your prison sentence for
all violations. And if you are convicted of a new felony while on
post-release control, that, in addition for being punished for the new -
offense, the Judge could add an additional consecutive prison term
of 1 year or what time remains on your post-release control term,
‘whichever is greater. That in compliance with 2929.141. 4. atp. 7.

After this statement, the trial court denied_ a variety of other motions filed by Peace
during the course of the proceedings. The trial court journalized the imposition of
postrelease control and the denial of Peace’s motions in a judgment entry filed on
January 9, 2012.
{47} Peace filed this timely appeal of the trial court’s judgment, presenting
the following assignments of error for our review.
Assig_nmeni of Error No. I
THE TRIAL COURT ERRED WHEN IT CONDUCTED MR.
PEACE’S JANUARY 9, 2012 RESENTENCING HEARING
- VIA VIDEOCONFERENCING WITHOUT MR. PEACE
WAIVING HIS RIGHT TO BE PHYSICALLY PRESENT.
Assignment of Error No. II
THE TRIAL COURT ERRED WHEN IT REFUSED TO

APPOINT MR. PEACE COUNSEL TO REPRESENT HIM AT
THE JANUARY 9, 2012 RESENTENCING HEARING.

"'The trial court cited to R. C. 7929.14, and 2929.18, however, R.C. 2929.15(B)(2) requires that tria] courts
notify defendants that they will be subject to postrelsase control under R.C. 2967.28.

A
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. Assignment of Error No. IIT

THE TRIAL COURT ERRED WHEN IT RULED MR. PEACE

WAS ENTITLED TO A LIMITED RESENTENCING

HEARING AND NOT A DE NOVO RESENTENCING

HEARING. ’

{918} Due to the nature of the assignments of error, we elect to address them
out of order.

Assigmhenr of Error No. II

{49} In his second assignment of error, Peace argues that the trial court
erred in denying him counsel for the resentencing hearing. We agree.

{910} Both the United States Constitution and the Ohio Constitution
guarantee that a defendant has the right to counsel during the critical stages of
criminal proceedings. Sixth and Fourteenth Amendments to the United States
Constitution; Ohio Constitution, Article I, Section 10. Thus, our disposition of
this matter is dependent on our determination of whether a resentencing hearing
for the purpose of properly hﬁposmg postrelease control is a critical stage of
criminal proceedings. In our analysis, we are guided by the following statement
from the United States Supreme Court regarding the definition of “critical stage”:

{Iln addition to counsel’s presence at trial, the accused is guaranteed

that he need not stand alone against the State at any stage of the

prosecution, formal or informal, in court or out, where counsel’s

absence might derogate from the accused’s right to a fair trial. * * *

The presence of counsel at sach critical confrontations, as at the trial

itself, operates to assure that the accused’s interests will be protected

consistently with our adversary theory of criminal prosecution.
United States v. Wade, 388 U.S. 218, 226-27, 87 §.Ct. 1926 (1967).
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We ean find no federal case law interpreting the Sixth Amendment’s guarantee of
the right to counsel as requiring that the defendant demonstrate prejudice from the
denial of counsel during critical stages of criminal proceedings.

{11} Sentencing is a critical stage in which a criminal defendant has the
right to counsel. Gardrer v. Florida, 430 U.S. 349, 358, 97 S.Ct. 1197 (19773,
The First District Court of Appeals has expounded on this principle in the context
of resentencing by stating the following:

[A] resentencing hearing is just as important and pivotal an aspect of

the criminal proceedings as the original sentencing hearing. The

hearing is not “only a resentencing.” It is an opportunity for the trial

court to correct its prior sextencing error and to sentence a defendant

as mandated by the legislature, with all his constitutional and

statutory rights intact. It is not to be treated as a pro forma

rubberstamping of the original sentence. It is process by which the .

defendant is to be sentenced anew, with the trial court following the

instructions provided by a reviewing court. State v. Clark, 1st Dist.

No. C-020550, 2003-Ohio-2669, § 6.
Further, the Supreme Court of Ohio has stated that postrelease control is a part of a
defendant’s sentenice. E.g., State v. Fischer, 128 Ohio $t.3d 92, 2010-Ohio-623 8,
923 (We * * * reiterate that a judge must conform to the General Aésembly’s
mandafe in imposing postrelease-control sanctions as part of a criminal
sentence.”).

{12} A review of these principles reveals two critical propositions, First,
crimingl defendants have the right to counsel during the critical stages of the
proceedings against them, including during sentencing and resentencing. Second,

-6-
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since posireleass control is part of sentencing, its imposition, even in a limited
sentericing hearing, is part of a critical stage during criminal proceedings. Based
on these premises, we find that criminal de.féndahts have the right to counsel when
trial courts conduct limited resentencing hearings for the purpose of properly
imposing postrelease conrol. The trial court here denied Peace’s request for an
artorney and consequently denied him the right to counsel guaranteed under the
United States and Ohio constitutions.

{13} The State argues that a limited resentencing hearing for the purpose
of imposing postrelease control is merely “administrative,” that the preserice of
counse] is unnecessary, and that the abs‘eﬁce of counsel in this matter did not result
m prejudice to Peace. It further relies on authority from the Fourth, Ninth, and
Eleventh Districts to support these contentions. See State v. Davis, 4th Dist. No.
10CAS, 2011-Ohio-6776, § 1 (stating that resentencing hearing to impose
postrelease control is “purely ministerial in nafure because the [trial] court [is]
limited to imposing a statutorily required term of postrelease control™); Stare v.
Stallworth, 9th Dist. No. 25461, 2011-Ohio-4492, 9 29 (“Post-release control
defects do not affect the merits of a defendant’s underlying conviction or the
lawful elements of his existing sentence.”); State v. Walker, 11th Dist. No. 2009-
L-170, 2011-Ohio-401, 9 28 (finding that the defendant was not entitled fo
attorney in resentencing hearing for purpose of imposing postrelease cortrol); see
also State v. Griffis, 5th Dist. No. CT2010-57, 2011-Ohio-2955, § 29-32 (ﬁndiﬁg

-
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that the defendant was not entitled to counsel during resentencing hearing because
there was no substantial risk of prejudice to his fair trial rights). Although we
acknowledge the conflict in decisions, we reject the State’s contentions and
decline to follow the foregoing authority.

{§14} As noted above, postrelease control is part of the defendant’s
sentence and if has serious consequences in that it restricts the defendant’s rights
upon his release from imprisonment.  Davis, 2011-Ohio-6776, at 9§ 10
(“Undoubtedly, the imposition of posirelease conirol has‘serious consequences.”).
Consequently, a limited hearing for the purpose of imposing postreleése control
serves the critical function of properly handing down a criminal sentence that is in
accord with the General Assembly’s and the courts’ directives. See Clgrk, 2003-
Ohio-2669, at § 6. A defendant is entitled to counsel in such a critical stage,
~whether or not the Lack of counsel prejudices him. Accordingly, we disagree with
other courts” descriptions of limited resentencing hearings as administrative and
their focus on prejudice to the defendant when he is denied counsel in such
hearings.

{15} Even if we were to focus on the prejudice that results from a denial
of counsel in limited resentencing hearings, we would still disagree with other
courts’ findings that counsel is unnecessary in such hearings. We can think of the
following four ways in which counsel’s presence affects the outcome of the
heating and the rights of the defendant;

-8-
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(1) Tt ensures that the General Assembly’s and the courts’
directives are followed;
{2) It ensures that the defendant understands the nature and import
of the hearing;
(3) It ensures that the defendant proceeds in a way that properly
preserves issues for appellate review; and
{(4) It safeguards the defendant’s interests if the trial court proceeds
to address issues besides the imposition of postrelease control.
{916} Indeed, a review of the hearing transcript in this mafter reveals some
of the dangers that naturally follow from the absence of counsel during limited
resentencing hearings.”. Without counsel, Peace was left confused and lacking an
appropriate understanding of the hearing’s purpose. He understood neither the
procedural history that led to the hearing nor what purpose the hearing served.
Consider the following exchange:
THE DEFENDANT: Your Honor, 1 was under the impression,
according to what District Court — the Third District Court. of
Hancock County, the ruling was that if it was a — either it was going
to be a nunc pro tunc enunciation where they could give me PRC
[postrelease control}, or it was suppose[d] to be a de novo according
to which would have been State versus Singleton, or it may have
been just give me anune pro tunc hearing,
P'm pot sure how this pronouncement came about. But I do
know that whatever the Third District stated was if was, it

suppose[d] to be in compliance with the previous — give me one
second, Your Honor.

? In addition to the deficiencies discussed here, we note that the State was afforded the opportunity to have
counsel present during the resentencing hearing.

9-
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THE COURT: Let me just say this, Mr. Peace, you may have one
idea of what the mandate of the Court of Appéals is in this case, and
1 may have another.

THE DEFENDANT: Yes, sir.

THE COURT: And apparently { have another. And it’s my
prerogative to proceed in light of my understanding of the entry of
the Court of Appeals rather than your understanding of it. Tr., p. 5.

{917} Peace’s statements after the trial court imposed postrélease control
further reveal confusion on his part and a trial court that was unable to correct it:

THE DEFENDANT: Your Honor, if I may. Am I permitted to
speak?

THE COURT: Yes.

THE DEFENDANT: Okay. I have three questions. First of all,
Your Honor, I'm serving an aggravated murder count which would
incline me — I belong to the parole board as it is anyway.

Second, also, I served my 13 years, Your Honor. I'm already
[past] the point for post-release control. State versus Singleton,
same thing I brought a little while ago. 've already served that time.

Second [sic], has the state reviewed the record, because that
was clearly what the Third District said. They said to review the
record to pronounce a de novo or a nunc pro tunc. It's right here in
front of me, Your Honor. It'states that if they find themselves they
properly advised me of post-release control all those years ago, then
it was suppose[d] to be a nunc pro tunc entry. However, my
questions remains is, has the State reviewed the record? The record
bemng the transcripts, Your Homor. Because I was aware of
transcripts have net been transcribed,

THE COURT: I don’t know that. All I - my only mandate was as
I've described it. And I don’t intend to further expand this hearing
beyond what the Court of Appeals has mandated, and I have
complied with that mandate.

-10-
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THE DEFENDANT: Your Honor, respectfully, I dbn’t believe that

you responded to what the Third District asked of you. I would like

to know am I able to appeal this hearing?

THE COURT: I can’t give you legal advice. rId, at p. 8-9. |
With counsel, Peace would not have been in the position of having to ask fhe trial
court about his appellate rights. He would not have been in the unenviabi'e
position of having no i'egal,ﬁackxgr'ound and being forced 1o argue about the
interpretation of our previous ruling in this matter. And, he would not have‘been
in the position of being confused as to the legal terms being used by the trial court
while it imposed serious restrictions on his postrelease freedom.

{918} Further, we note that the hesring in this matter was not simply
limited to the imposition of postrelease control. The frial court denied other
motions that Peace had filed. It also denied Peace’s request for the expedited
production of the hearing transcript so that he could file an appeal. Again, Peace
was left without counsel to ably argue these issues. In light of these effects from
the denial of counsel in this matter, we find that the presence of counsel is not.
superfluous in limited reséntencing hearings conducted to properly impose
postrelease control.

{919} In sum, the right to counsel is among the most precious rights that
our Constitution provides. See Miranda v. Arizona, 384 U.S. 436, 442, 86 S.Ct,
602 (1966), quoting Cohens v. Commonwealth of Virginia, 19 U.S. (6 Wheat.)

264,387 (1821) (“These precious rights [including the right to counsel] were fixed
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in our Constitution only after years of persecution and struggle. And in the words
of Chief Justice Marshall, ‘they were secured for ages to come, and * * * designed
to approach immortality as nearly as human institutions can approach ity The
United States Supreme Court has conferred this right during all critical stages of
criminal proceedings, including sentencing, and. under Ohio law, postrelease
control is part of criminal sentences. As a resulf, a defendant is entitled to counse]
Wheﬁever & trial court conducts a hearing for the purpose of imposing postrelease
control, even if the hearing is for the sole purpose of imposing statutorily-
mandated postrelease éontfol. As such, the trial court improperly denied Peacé’s
request for counsel in this matter.

{920} Accordingly, we sustain Peace’s second assignment of error.

Assignments of Error Nos. I & IIT

{921} Our disposition of Peace’s second assignment of error rehders his
first and thzrd assignments of error moot and we decline to address them. See
AppR. 12(A)(1)(c).

{¥22} Having found error in the particulars assigned and argied in the
second assignment of error, we reverse the trial court’s judgment denying Peace’s
right to counsel, vacate the portion of its sentence imposing posirelease control,
and remnand the matter fo: further proceedings.

| Judgment Reversed , Sentfence
Vacated and Cause Remanded

- SHAW, P.J., concur.

-12-
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.WHJLAMOWSKI, J., Dissents,

I dissent from the majority. I would follow the reasoning of the fourth,
ninth, and eleventh districts and find that the resentencing was merely ministerial
in nature. See Davis, supra; Walker, supra, and Stallworth, supra. Thus, there
was 1o need for Peace 10 be provided counsel. For this reason, I would affirm the

judgment of the trial court.

213
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

PREBLE COUNTY

STATE OF OHIQ, '
CASE NO. CA2011-11-012

Plaintiff-Appellee,
OPINION
3/25/2013

- VS -
CURTIS D. SCHLEIGER,

Defendant-Appellant.

CRIMINAL APPEAL FROM PREBLE COUNTY COURT OF COMMON PLEAS
Case No. 08CR010286

Martin P. Votel, Preble County Prosecuting Attorney, Kathryn M. Worthington, Preble County
Courthouse, 101 East Main Street, Eaton, Ohio 45320, for plaintiff-appellee

James Vanzant, P.O. Box 161, Eaton, Ohio 45320, for defendant-appeliant

M. POWELL, J.

{413 Defendant-appellant, Curtis Schleiger, appeals a decision of the Preble County
Court of Common Pleas imposing postrelease control following a resentencing hearing.

{92} InAugust 2009, a jury found appellant guilty of felonious assault (a felony of the
second degree) and carrying a concealed weapon (a felony of the fourth degree). Appellant
was subsequently sentenced to 8 years in prison on the felonious assault charge and to 18

months in prison on the concealed weapon charge, o be served consecutively.
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{9 31 Appellant appealed his conviction. Gounsel for appellant filed a brief with this
court pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967). Appellant filed a
pro se brief raising assignments of error pertaining to dismissal of the indictment, denial of a
continuance, failure to find a lesser included offense, ineffective assistance of trial counsel,
prejudicial use of a prior offense, intoxication of the victim, and new witnesses and
statements regarding the incident.

{4} On August 30, 2010, this court found that the trial court had failed to properly
impose’ postrelease control for thé following reasons. First, the sentencing entry stated
appellant was subje(‘:t‘to mandatory postrelease control "up to a maximum of five years,”
when in fact his felonious assault conviction required a mandatory term of three years
postrelease control. In addition, the trial court stated at the sentencing hearing there were
consequences for violating postrelease control, but did not explain those consequences to
appellant. State v. Schleiger, 12th Dist. No. CA2009-09-026, 2010-Ohio-4080, 4. We
remanded the matter {o the trial court "with instructions * *_* to correct the improper
imposition of postrelease control pursuant to the procedures outlined in R.C. 2929.191." Id.
at § 6.

{5} On October 20, 2011, the trial court conducted a limited resentencing hearing
for the purpose of properly imposihg posirelease control. Appellant represented himself
during the hearing. The trial court denied appellant's request that his prison terms be served
concurrently rather than consecutively. The trial court then re-imposed the original sentence
and told appellant he would be subject to a mandatory term of three years postrelease
control.

{96} The trial court also advised appellant that any violation of the terms or
conditions of postrelease control would authorize the Ohio Adult Parole Authority to impose

additional prison time, "up to one half of the total amount of time that you receive as a
_o.
A - 32



Preble CA2011-11-012

sentence.” Further, if appellant committed another felony while on postrelease control, he
could receive "up to one-half of the total stated term of [his] sentence.”

{917} Appellant appeals, raising three assignments of error.

{98} Assignment of Error No. 1:

{99} THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT BY NOTv
OBTAINING A VALID WAIVER OF APPELLANT'S RIGHT TO COUNSEL BEFORE
PROCEEDING WITH THE RESENTENCING HEARING.

{% 10} Appellant argues his right to counsel was violated at the postrelease control
resentencing hearing because the trial court failed to obtain a valid waiver of his right to
counsel before allowing him to represent himself. We disagree.

| {6 11} The Sixth Amendment to the United States Constitution and Ohio Constitution,
Article 1, Section 10, both guarantee a defendant a right to counsel during the criﬁcai stages
of criminal proceedings. “Normally, sentencing is a 'critical stage.” State v. Davis, 4th Dist.
No. 10CAZ, 2011-Ohio-6776, § 7, citing Gardner v. Florida, 430 U.S. 349, 97 $.Ct. 1197
(1977). "A‘critical stage’ only exists in situations where there is a potential risk of substantial
prejudice o a defendant's rights and counsel is required to avoid that result; in other words,
counsel must be present ‘where counsel's absence might derogate from the accused's right
to a fair triai.‘" State v Griffis, 5th Dist. No. CT201 0-57, 2011—Ohi0-2955, % 28, quvoting
United States v. Wade, 388 U.S. 218, 226, 87 S.Ct. 1926 (1967).

{¢ 12} Ohio appellate courts are divided as to whether a defendant has a rigﬁt fo
counsel at a resentencing hearing for purposes of imposing mandato’ry postrelease control.
The Fourth, Fifth, Ninth, and Eleventh Appeliate Districts held that a trial court is not required
to appoint (or allow) counsel for purposes of a postrelease control resentencing hearing. See
Davis (defendant had no right to counsel at postrelease control resentencing hearing); Griffis

(same), Stafe v. Stallworth, 9th Dist. No. 25461, 2011-Ohio-4492 (same); and State v.
-3
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Walker, 11th Dist. No. 2009-1.-170, 2011-Ohio-401 {defendant was not entitled to consult with
his aftorney at postrelease control resentencing hearing).

{€ 13} The Ninth and Eleventh Appellate Districts generally noted that R.C. 2829.191,
the applicable statute to remedy postrelease confrol error in a sentence imposed on or after
July 11, 2006 (the effective date of the statute), does not provide a right of counsel at such a
hearing. »Sfal/worfh at §] 27; Walker at 9 28. The Ninth Appellate District further held that
"postrelease control defects do not affect the merits of a defendant's underlying conviction or
the lawful elements of his existing sentence.” Stallworth at §] 29.

{4 14} The Fourth, Fifth, and Eleventh Appellate Districis held that because the
mandatory nature and the length of a defendant’s postrelease control are governed by
statute, and thus, because a trial court has no discretion as to whether to impose postrelease
control, a resentencing hearing for purposes of imposing mandatory postrelease control is
purely ministerial in nature and does not constitute a critical stage of the proceedings. As a
result, a defendant has no right to counsel at such a hearing. Griffis, 2011-Ohio-2955 at |
29, 31-32 (defendant did not face a substantial risk of prejudice because the trial court is
fimited to do what it was required fo do in the first place, i.e., the court did not have the
authority to make any other substantive changes to the already-imposed sente-hce}; Davis,
2011-Ohio-6776 at § 10 (same); and Walkér, 201 1;Ohi§-401 .at 1[ 29.

{9 15} By contrast, the Third Appellate District held that "a defendant is entitled to
counsel whenever a trial court conducts a hearing for the purpose of imposing postrelease
control, even if the hearing is for the sole purpose of imposing statutorily-mandated
postrelease control.” Sfafe v. Peace, 3rd Dist. No. 5-12-04, 2012-Ohio-6118, 9 19. The
appellate court based its holding on the fact that (1) defendants have a right to counsel
during the critical stages of criminal proceedings, including during sentencing and

resentencing; and (2) because postrelease control is part of sentencing and "has serious
-4 -
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consequences in that it restricts the defendant's rights upon his release from imprisonment,”
"its imposition, even in a limited sentencing hearing, is part of a critical stage during criminal
proceedings.” ld. at § 12, 14. As a result, "[a] defendant is entifled to counsel in such a
critical stage, whether or not the lack of counsel prejudices him." /d. at §] 14. The appeliate
court acknowledged the conflicting decisions of the Fourth, Fifth, Ninth, and Eleventh
Appellate Districts but declined to follow them.

{9 16} Upon reviewing the foregoing decisions, we are persuaded by and choose {0
follow the reasoning and holdings of the Fourth, Fifth, Ninth, and Eleventh Appellate Districts.
As the Ohio Supreme Court held in Stafe v. Fisher, 128 Ohio St.3d 92, 2010-0Ohio-6238, a
sentence that does not include the statutorily mandated term of postrelease control is void,
and the new sentencing hearing to which a defendant is accordingly entitled is limited to
proper imposition of postrelease control. /d. at 1, 29. In otﬁer words, the resentencing
hearing is not a de novo sentencing hearing. Tﬁus, fn a resentencing hearing held for the
purpose of properly imposing mandatory postrelease control, a trial court has no discretion
and is required and limited to imposing postrelease control the way it was required to do in
the first place. The trial court has no authority to make any other changes to the already-
imposed sentence. As aresult, sqch a hearing is purely ministerial and a defendant doe_s not
face a substantial risk of prejudice. |

{9 17} We note that in the case at bar, the trial court began the resentencing hearing
by asking appellant if he wanted to represent himself or have the court appoint an attorney
for him. The trial court had an attorney present for appeliant to confer with. The trial court
allowed appellant time to discuss the decision with counsel. After conferring with counsel,
appellant told the trial court he wanted to represent himself. The trial court asked that
counsel remain so that she could answer any questions appellant may have.

{918} In light of the foregoing, we find that appellant's right to counsel was not
-5
A - 35



Preble CA2011-11-012

violated when he was allowed o represent himself at the postrelease control resentencing
hearing. Appellant's first assignment is overruled.

{9 19} Assignment of Error No. 2:

{920} THE TRIAL COURT ERRED ASAMATTER OF LAW INITS IMPOSITION OF
POST RELEASE CONTROL BY NOT ‘FULLY AND ACCURATELY INFORMING
APPELLANT OF THE CONSEQUENCES OF THE COMMISSION OF A NEW FELONY
WHILE UNDER POST RELEASE CONTROL OR OF THE PENALTIES FOR VIOLATIONS
OF POST RELEASE CONTROL.

{3 21} Appellant argues postrelease control was not properly imposed on remand
because during the resentencing hearing and in its entry, the trial court failed to advise
appellant that if he were fo violate postrelease control sanctions or commit a new felony while
under postrelease conirol, prison time could be imposed in successive nine-month
increments, as set forth in R.C. 2967.28(F)(3). Appellant also argues the trial court failed to
advise him both during the resentencing hearing and in its entry that if he weré to commit a
new felony while under postrelease control, he could be "sent back to prison for at least
twelve months up fo a maximum of the time remaining which would have been served on
post release control had the entire period of post release control been served‘ out."

{9 22} "Effective July 11, 2006, R.C. 2829.191 .estabiishes a procedure to rerﬁedy a
sentence that fails to properly impose a term of postrelease control.” State v. Ketterer, 126
Ohio St.3d 448, 2010-Ohio-3831, §169. "For criminal sentences imposed on or after July 11,
2006, in which a trial court failed {o properly impose postrelease control, trial courts shall
apply the procedures set forth in R.C. 2928.191." Stafe v. Singleton, 124 Ohio St.3d 173,
2009-Ohio-6434, paragraph two of the syllabus; Kefterer at § 69. Becausé appellant was first
sentenced in this case after July 11, 2008, R.C. 2829.191 applies.

{9 23} R.C. 2928.191(C) prescribes the type of resentencing hearing that must occur
-6 -
A~ 36



Preble CA2011-11-012

in order to properly impose postrelease control, and R.C. 2928.191(A) and (B) describe the

corrections to be made to a judgment of conviction in order to remedy the flawed imposition -

of postrelease control. Singleton at § 24. Specifically, under R.C. 2929.191(A)(1), a
corrected judgment of conviction will include the statement that the offender will be
supervised under R.C. 2867.28 after he leaves prison. Under R.C. 2929.191(B)(1), a
corrected judgment of conviction will include the statement that: |

[tif a pefiod'of supervision is imposed following the offender's

release from prison, * * * and if the offender violates that

supervision or a condition of post-release control * * ¥, the parole

board may impose as part of the senience a prison term of up to

one-half of the stated prison term originally imposed upon th

offender. -

{% 24} While R.C. 2829.191 refers to R.C. 2867.28, it does not require a trial court to
advise an offender in the manner asserted by appellant. In the case at bar, the trial court's
October 20, 2011 eniry advises appellant that he is subject o R.C. 2967.28 (that is, to be
supervised by the Ohio Adult Parole Authority) and that any violation of hié postirelease
control could subject him to a prison term of up to one-half of the prison term originally
imposed. The trial court similarly advised appellant of the above during the resentencing
hearing.

{9 25} We find the frial court imposed postrelease control in compliance with R.C.
2529.191 both during the reseﬁtencing hearing and in ifs entry. Postrelease control was
therefore properly imposed on October 20, 2011, Appellant's second assignment of error is
overruled.

{926} Assignment of Error No. 3:

{927} THE TRIAL COURT ERRED TO THE PREJUDICE OF WHEN IT REFUSED
TO CONSIDER APPELLANT'S REQUEST TO REVISIT THE PREVIOUSLY lMPO’SED
PRISON SENTENCE AND ORDER PRISON TERM FOR THE FOURTH DEGREE FELONY

-7 -
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CHARGE TO RUN CONCURRENT TO THE SECOND DEGREE FELONY CHARGE. (sic)

{9 28} Appellant argues the trial court erred when it denied his request that his prison
terms be served concurrently rather than consecutively. We disagree.

{929} As stated earlier, the Ohio Supreme Court held in Fisherthat when a trial court
fails to properly impose statutorily mandated postrelease control, “that part of the sentence *
* *is void and must be set aside." (Emphasis sic.) Fisher, 2010-Ohio-6238 at § 26. The
defendant is not entitled to be resentenced on the entire sentence — "only the portion that is
void may be vacated and otherwise amended.” /d. at §] 28; State v. Jackson, 12th Dist. No.
 CA2011-08-154, 2012-0Ohjo-993, 9 9. Further, the new sentencing hearing a defehdant is
entitled to under R.C. 2829.191(C) "is limited to proper imposition of postrelease control.”
Fisher at ] 29.

{430} In 2010, we remanded the matter to the frial court "to correct the improper
imposition of postrelease control pursuant to the procedures outlined in R.C. 2928.191."
Schieiger, 2010-Ohio-4080 at § 6. Hence, during the resentencing hearing, thé trial court
was limited to imposing the proper statutorily mandated postrelease controf, which it did. All
other aspects of appellant's original sentence were valid, remained in effect, and could not be
revisited by the trial court. See State v. Taylor, 4th Di$t. No. 10CA7, 2011-Ohio-1391. Our
remand ordering the triaﬂl cogrt to correct posirelease control errors did nof open the door for
appellant to aftack his underlying conviction or other sentencing matters. See Jackson. Had
the trial court ordered appellant's prison terms to run concurrently, it would have erred, since
doing so would have been outside the scope of its mandate which was mere!y to correct
postrelease control errors.

{9 31} Appellant laments the fact that given the supreme court's decision in Fisher and
the fact the original appeal was disposed of by the filing of an Andérs brief, he is effectively

denied of his right to appeal his sentence. However, we note that appellant filed a pro se
-8-
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bvrief in the original appeal. Appellant could have challenged his consecutive prison terms
then, but did not. In addition, in reviewing the record following the filing of the Anders brief
and appellant's pro se brief, we clearly found no error prejudicial to appellant, including in the
imposition of the consecutive prison terms. See Schleiger at 9 3.

{432} The trial court did not err in denying appellant's request that his prison terms be
served concurrently rather than consecutively. Appellant's third assignment of error is
overruled.

{933} Judgment affirmed.

HENDRICKSON, P.J., and PIPER, J., concur.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT VI

fn all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE I: BILL OF RIGHTS

§10 [Trial of accused persons and their rights; depositions by state
and comment on failure fo testify in criminal cases.]

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the penitentiary, no
person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury; and the number of persons necessary to
constitute such grand jury and the number thereof necessary to concur in finding such
indictment shall be determined by law. In any trial, in any court,-the party accused shall
be allowed fo appear and defend in person and with counsel; to demand the nature and
cause of the accusation against him, and to have a copy thereof; to meet the witnesses
face {o face, and to have compuisory process to procure the attendance of witnesses in
his behalf, and a speedy public trial by an impartial jury of the county in which the
offense is alleged to have been committed; but provision may be made by law for the
taking of the deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial, always securing
to the accused means and the opportunity to be present in person and with counsel at
the faking of such deposition, and to examine the witness face to face as fully and in
the same manner as if in court. No person shall be compelled, in any criminal case, to
be a witness against himself; but his failure to testify may be considered by the court
and jury and may be made the subject of comment by counsel. No person shall be
twice put in jeopardy for the same offense. (As amended September 3, 1912))
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TITLE29. CRIMES -- PROCEDURE
CHAPTER 2921. OFFENSES AGAINST JUSTICE AND PUBLIC ADMINISTRATION
. OBSTRUCTING AND ESCAPE

Go to the Ohio Code Archive Directory
ORC Ann. 2921.34 (2013)

§ 2921.34. Escape

{(A) (1) No person, knowing the person is under detention, other than supervised release deten-
tion, or being reckless in that regard, shall purposely break or attempt to break the detention, or
purposely fail to return to detention, either following temporary leave granted for a specific purpose
or limited period, or at the time required when serving a sentence in intermittent confinement.

(2) (a) Division (A)(2)(b) of this section applies to any person who is sentenced to a prison
term pursuant to division (A)(3) or (B) of section 2971.03 of the Revised Code.

(b) No person to whom this division applies, for whom the requirement that the entire
prison term imposed upon the person pursuant to division (A)(3) or (B) of section 2971.03 of the
Revised Code be served in a state correctional institution has been modified pursuant to section
2971.05 of the Revised Code, and who, pursuant to that modification, is restricted to a geographic
area, knowing that the person is under a geographic restriction or being reckless in that regard, shall
purposely leave the geographic area to which the restriction applies or purposely fail to return to
that geographic area following a temporary leave granted for a specific purpose or for a limited pe-
riod of time.

(3) No person, knowing the person is under supervised release detention or being reckless in
that regard, shall purposely break or attempt to break the supervised release detention or purposely
fail to return to the supervised release detention, either following temporary leave granted for a spe-
cific purpose or limited period, or at the time required when serving a sentence in intermittent con-
finement.

(B) Irregularity in bringing about or maintaining detention, or lack of jurisdiction of the com-
mitting or detaining authority, is not a defense to a charge under this section if the detention is pur-
suant to judicial order or in a detention facility. In the case of any other detention, irregularity or
lack of jurisdiction is an affirmative defense only if either of the following occurs:
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(1) The escape involved no substantial risk of harm to the person or property of another.

(2) The detaining authority knew or should have known there was no legal basis or authority
for the detention. :

(C) Whoever violates this section is guilty of escape.

(1) If the offender violates division (A)(1) or (2) of this section, if the offender, at the time of
the commission of the offense, was under detention as an alleged or adjudicated delinquent child or
unruly child, and if the act for which the offender was under detention would not be a felony if
committed by an adult, escape is a misdemeanor of the first degree.

(2) If the offender violates division (A)(1) or (2) of this section and if either the offender, at
the time of the commission of the offense, was under detention in any other manner or the offender
is a person for whom the requirement that the entire prison term imposed upon the person pursuant
to-division (A)(3) or (B) of section 2971.03 of the Revised Code be served in a state correctional
institution has been modified pursuant to section 2971.05 of the Revised Code, escape is one of the
following:

(a) A felony of the second degree, when the most serious offense for which the person was
under detention or for which the person had been sentenced to the prison term under division
(A)(3), B)(1)(a), (b), or (c), (B)(2)(a), (b), or (¢c), or (B}(3)(a), (b), (¢), or (d) of section 2971.03 of
the Revised Code is aggravated murder, murder, or a felony of the first or second degree or, if the
person was under detention as an alleged or adjudicated delinquent child, when the most serious act
for which the person was under detention would be aggravated murder, murder, or a felony of the
first or second degree if committed by an adult;

(b) A felony of the third degree, when the most serious offense for which the person was
under detention or for which the person had been sentenced to the prison term under division
(A)3), (B)(1)(a), (b), or (c), (B)(2)(a), (b), or (c), or (B)(3)(a), (b), (c), or (d) of section 2971.03 of
the Revised Code is a felony of the third, fourth, or fifth degree or an unclassified felony or, if the
person was under detention as an alleged or adjudicated delinquent child, when the most serious act
for which the person was under detention would be a felony of the third, fourth, or fifth degree or an
unclassified felony if committed by an adult;

(c) A felony of the fifth degree, when any of the following applies:

(1) The most serious offense for which the person was under detention is a misdemean-
or.

(i1) The person was found not guilty by reason of insanity, and the person's detention
consisted of hospitalization, institutionalization, or confinement in a facility under an order made
pursuant to or under authority of section 2945.40, 2945.401, or 2945.402 of the Revised Code.

(d) A misdemeanor of the first degree, when the most serious offense for which the person
was under detention is a misdemeanor and when the person fails to return to detention at a specified
time following temporary leave granted for a specific purpose or limited period or at the time re-
quired when serving a sentence in intermittent confinement.

~ (3) If the offender violates division (A)(3) of this section, except as otherwise provided in
this division, escape is a felony of the fifth degree. If the offender violates division (A)(3) of this
section and if, at the time of the commission of the offense, the most serious offense for which the
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offender was under supervised release detention was aggravated murder, murder, any other offense
for which a sentence of life imprisonment was imposed, or a felony of the first or second degree,
escape is a felony of the fourth degree.

(D) As used in this section, "supervised release detention" means detention that is supervision of
a person by an employee of the department of rehabilitation and correction while the person is on
any type of release from a state correctional institution, other than transitional control under section
2967.26 of the Revised Code or placement in a community-based correctional facility by the parole
board under section 2967.28 of the Revised Code. '

HISTORY:

134 v H 511 (Eff 1-1-74); 144 v H 298 (Eff 7-26-91); 144 v S 37 (Eff 7-31-92); 144 v H 725
(Eff 4-16-93); 145 v H 42 (Eff 2-9-94); 146 v S 2 (Eff 7-1-96); 146 v H 180 (Eff 1-1-97); 146 v §
285  Eff 7-1-97; 150 v H 473, § 1, eff. 4-29-05; 151 v S 260, § 1, eff. 1-2-07; 152 v S 10, § 1, eff.
1-1-08; 2011 HB 86, § 1, eff. Sept. 30, 2011.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2929. PENALTIES AND SENTENCING
PENALTIES FOR FELONY

Go to the Ohio Code Archive Directory
ORC Ann. 2929191 (2013)

§ 2929.191. Correction to judgment of conviction concerning post-release control

(A) (1) If] prior to July 11, 2006, a court imposed a sentence including a prison term of a type
described in division (B)(2)(c) of section 2929.19 of the Revised Code and failed to notify the of-
fender pursuant to that division that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison or to include a statement to that effect in the judgment
of conviction entered on the journal or in the sentence pursuant to division (D)(1) of section
- 2929.14 of the Revised Code, at any time before the offender is released from imprisonment under
that term and at a hearing conducted in accordance with division (C) of this section, the court may
prepare and issue a correction to the judgment of conviction that includes in the judgment of con-
viction the statement that the offender will be supervised under section 2967.28 of the Revised Code
after the offender leaves prison.

If, prior to July 11, 2006, a court imposed a sentence including a prison term of a type de-
scribed in division (BY2)(d) of section 2929.19 of the Revised Code and failed to notify the offender
pursuant to that division that the offender may be supervised under section 2967.28 of the Revised
Code after the offender leaves prison or to include a statement to that effect in the judgment of con-
viction entered on the journal or in the sentence pursuant to division (D)(2) of section 2929.14 of
the Revised Code, at any time before the offender is released from imprisonment under that term
and at a hearing conducted in accordance with division (C) of this section, the court may prepare
and issue a correction to the judgment of conviction that includes in the judgment of conviction the
statement that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leaves prison.

(2) If a court prepares and issues a correction to a judgment of conviction as described in di-
vision (A)(1) of this section before the offender is released from imprisonment under the prison
term the court imposed prior to July 11, 2006, the court shall place upon the journal of the court an

A - 45



Page 2
ORC Ann. 2929.191

entry nunc pro tunc to record the correction to the judgment of conviction and shall provide a copy
of the entry to the offender or, if the offender is not physically present at the hearing, shall send a
copy of the entry to the department of rehabilitation and correction for delivery to the offender. If
the court sends a copy of the entry to the department, the department promptly shall deliver a copy
of the entry to the offender. The cowrt's placement upon the journal of the entry nunc pro tunc be-
fore the offender is released from imprisonment under the term shall be considered, and shall have
the same effect, as if the court at the time of original sentencing had included the statement in the
sentence and the judgment of conviction entered on the journal and had notified the offender that
the offender will be so supervised regarding a sentence including a prison term of a type described
in division (B)(2)(c) of section 2929.19 of the Revised Code or that the offender may be so super-
vised regarding a sentence including a prison term of a type described in division (B)(2)(d) of that |
section.

(B) (1) If, prior to July 11, 2006, a court imposed a sentence including a prison term and failed
to notify the offender pursuant to division (B)(2)(e) of section 2929.19 of the Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control or to include in the judgment of conviction entered on the journal a
statement to that effect, at any time before the offender is released from imprisonment under that
term and at a hearing conducted in accordance with division (C) of this section, the court may pre-
pare and issue a correction to the judgment of conviction that includes in the judgment of conviction
the statement that if a period of supervision is imposed following the offender's release from prison,:
as described in division (BX2)(c) or (d) of section 2929.19 of the Revised Code, and if the offender
violates that supervision or a condition of post-release control imposed under division (B) of section
2967.131 of the Revised Code the parole board may impose as part of the sentence a prison term of
up to one-half of the stated prison term originally imposed upon the offender.

(2) If the court prepares and issues a correction to a judgment of conviction as described in
division (B)(1) of this section before the offender is released from imprisonment under the term, the
court shall place upon the journal of the court an entry nunc pro tunc to record the correction to the
judgment of conviction and shall provide a copy of the entry to the offender or, if the offender is not
physically present at the hearing, shall send a copy of the entry to the department of rehabilitation
and correction for delivery to the offender. If the court sends a copy of the entry to the department,-
the department promptly shall deliver a copy of the entry to the offender. The court's placement =
upon the journal of the entry nunc pro tunc before the offender is released from imprisonment under
the term shall be considered, and shall have the same effect, as if the court at the time of original
sentencing had included the statement in the judgment of conviction entered on the journal and had
notified the offender pursuant to division (B)(2)(e) of section 2929.19 of the Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control.

(C) On and after July 11, 2006, a court that wishes to prepare and issue a correction to a judg-
ment of conviction of a type described in division (A)(1) or (B)(1) of this section shall not issue the
correction until after the court has conducted a hearing in accordance with this division. Before a
court holds a hearing pursuant to this division, the court shall provide notice of the date, time, place,
and purpose of the hearing to the offender who is the subject of the hearing, the prosecuting attor-
ney of the county, and the department of rehabilitation and correction. The offender has the right to
be physically present at the hearing, except that, upon the court's own motion or the motion of the
offender or the prosecuting attorney, the court may permit the offender to appear at the hearing by
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video conferencing equipment if available and compatible. An appeararice by video conferencing
equipment pursuant to this division has the same force and effect as if the offender were physically
present at the hearing. At the hearing, the offender and the prosecuting attormey may make a state-
ment as to whether the court should issue a correction to the judgment of conviction.

HISTORY:
151 vH 137, § 1, eff. 7-11-06; 2011 HB 86, § 1, eff. Sept. 30, 2011,
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Ohio Rules Of Criminal Procedure
Ohio Crim. R 44 (2013)
Review Court Orders which may amend this Rule.. |
Ruie 44. Assignment of counsel

(A) Counsel in serious offenses.

Where a defendant charged with a serious offense is unable to obtain counsel, counsel shall be
assigned to represent him at every stage of the proceedings from his initial appearance before a
court through appeal as of right, unless the defendant, after being fully advised of his right to as-
signed counsel, knowingly, intelligently, and voluntarily waives his right to counsel.

(B) Counsel in petty offenses.

Where a defendant charged with a petty offense is unable to obtain counsel, the court may as-
sign counsel to represent him. When a defendant charged with a petty offense is unable to obtain
counsel, no sentence of confinement may be imposed upon him, unless after being fully advised by
the court, he knowingly, intelligently, and voluntarily waives assignment of counsel.

- (C) Waiver of counsel.

Waiver of counsel shall be in open court and the advice and waiver shall be recorded as provid-
ed in Rule 22. In addition, in serious offense cases the waiver shall be in writing.

(D) Assignment procedure.

The determination of whether a defendant is able or unable to obtain counsel shall be made in a
recorded proceeding in open court.
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