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INTRODUCTION

This presents a simple question-is the law governing postrelease control

resentencing hearings so simple and so settled that defendants don't need attorneys to

understand it? This Court has spent the last fifteen years sorting through a problem

with at least four sources. First, the General Assembly failed to understand that, due to

Ohio's constitutional separation of powers, an additional punishment like postrelease

control had to be judicially imposed. Second, for years trial courts confused postrelease

control with parole, and therefore failed to properly impose the sanction. Third, this

Court issued decisions in its extraordinary writ cases that appeared to conflict with

decisions issued in signed opinions. And finally, prosecutors failed to notice and timely

appeal the trial court errors.

Without counsel, defendants cannot navigate the confusion over the imposition,

appeal, and enforcement of postrelease control. This Court should reverse the decision

of the court of appeals and remand this case to the trial court for resentencing or, in the

alternative, to the court of appeals so that Mr. Schleiger can have his first appeal of right

with counsel from his jury trial.
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STATEMENT OF THE CASE AND THE FACTS

Over a claim of self-defense, a jury convicted Curtis Schleiger of felonious assault

and carrying a concealed weapon. Judgment Entry of Sentence (Sept. 17, 2009). He was

sentenced to nine years and six months in prison. Id. His appointed appellate counsel

filed a brief pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493.

State v. Schleiger, 1211, Dist. Preble No. CA2009-09-026, Motion (Dec. 28, 2009). In

response, Mr. Schleiger filed a pro se brief pursuant to Anders, and asked for new

counsel. Id., Brief of Appellant (May 24, 2010). The court of appeals found a non-

frivolotxs issue in Mr. Schleiger's case, an error in the imposition of postrelease control,

but instead of appointing new counsel for a full review of the record, it summarily

reversed the trial court's decision and remanded for a hearing pursuant to R.C.

2929.191. State v. Schleiger, 12t1' Dist. Preble No. CA2009-09-026, 2010-Ohio-4080. Over a

dissent, this Court declined to liear the appeal. State v. Schleiger, 127 Ohio St.3d 1504,

2011-Ohio-19, 939 N.E.2d 1266 (O`Connor, CJ., dissenti.ng).

Mr. Schleiger also filed a timely application to reopen his appeal. But the court of

appeals denied the motion, applying the standard for ineffective assistance of counsel of

Strickland v. Y11'ashington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), instead of

the denial-of-counsel standard of Smith v. Robbins, 528 U.S. 259, 286, 120 S.Ct. 746, 145

L.Ed.2d 756 (2000), Penson v. Ohio, 488 U.S. 75, 88, 109 S.Ct. 346, 102 L.Ed.2d 300 (1988),

and United Sttates v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed. 2d 657 (1984). State v.
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Schleiger, 1211, Dist. Preble No. CA2009-09-026, Entry Denying Application to Reopen

(Feb. 3, 2011). Again over a dissent, this Court declined to hear the case. State v.

Schleiger, 128 Ohio St.3d 1557, 2011-Ohi.o-2905, 949 N.E.2d 43 (O'Connor, CJ.,

dissenting).

Mr. Schleiger filed a petition for certiorari in the United States Supreme Court,

arguing that he was denied his right to counsel on a non-frivolous appeal. In response,

the Preble County Prosecuting Attorney and the Ohio Solicitor General informed the

United States Supreme Court that the State would waive the affirmative defense of res

judicata so that Mr. Schleiger could appeal issues from his original trial in a new appeal

from his postrelease control resentencing. Schleiger v. State, United States Supreme

Court Case No. 2011-6533, Brief in Opposition (Dec. 22, 2011) at 24-25.

The trial court then resentenced Mr. Schleiger to add proper postrelease control

to his sentence. T;p. 1-8 (Oct. 11, 2011). The trial court asked Mr. Schleiger if he wanted a

lawyer and provided stand-by counsel, but did not seek a knowing and voluntary

waiver of counsel. Id. at 1-2; Crim.R. 44(A) (right to counsel from "inifial appearance

before a court through appeal as of right").

On appeal, the Twelfth District held that postrelease control was so simple that

Mr. Schleiger had no right to counsel. Opinion at 116-18, Apx. A35-A36 In the opinion,

the court noted that its decision was in conflict with the decision of the Third Appellate

District in State v. Peace, 3a Dist. Hancock No. 5-12-04, 2012-Ohio-61.18. Opinion at Iff 15,

3



Apx. A34-A35. The court also held that, despite the express waiver by the prosecuting

attorney and Solicitor General, the court had no authority to decide issues outside the

scope of the postrelease control issues. State v. Schleiger, 12th Dist. Preble No. CA2011-

11-012, Entry Clarifying Scope of Appeal, (Jun. 11, 2012) `I'he Twelfth District

subsequently certified a conflict with Peace. Apx. A-7. Mr. Schleiger filed a timely

discretionary appeal. This Court acknowledged the conflict and accepted Mr.

Schleiger's appeal on the right-to-counsel issue. State v. Schleiger, 136 Ohio St.3d 1490,

2013-Ohio-4140, 994 N.E.2d 461; Id., 136 Ohio St.3d 1491.
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ARGUMENT

Proposition of Law:

A defendant has the right to counsel at a felony resentencing hearing
regardless of the scope of the hearing.

In this case, the Twelfth District held that because only postrelease control was at

issue,lvlr. Schleiger had no right to counsel at his resentencing hearing. Opinion at 113-

17. Both the premise and conclusion of that holding are incorrect.

A. A resentencing hearing is a critical stage at which the right to
counsel attaches.

Resentencing is a critical stage of criminal litigation to which the right to counsel

attaches. A critical stage exists only in situations where there is a potential risk of

substantial prejudice to a defendant's rights, and counsel is required to avoid that

result. In other words, counsel must be present "where counsel's absence might

derogate from the accused's right to a fair trial." United States v. Wade, 388

U.S. 218, 226, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967).

The right to counsel is a basic precept of due process and is at the core of the

constitutional rights guaranteed to a criminal defend:ant:

The right to be heard would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsel. Even the intelligent and
educated layman has small and sometimes no skill in. the science of law. If
charged. with a crime, he is incapable, generally, of determining for
himself whether the indictment is good or bad. He is unfamiliar with the
rules of evidence. Left without the aid of counsel he may be put on trial
without a proper charge, and convicted upon incompetent evidence, or
evidence irrelevant to the issue or otherwise inadmissible. He lacks both
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the skill and knowledge adequately to prepare his defense, even though
he has a perfect one. He requires the guiding hand of counsel at every
step in the proceedings against him. Without it, though he be not guilty,
he faces the danger of conviction because he does not know how to
establish his innocence. If that be true of men of intelligence, how much
more true is it of the ignorant and. illiterate, or those of feeble intellect.

Powell v. Alabama, 287 U.S. 45, 64, 53 S.Ct. 55, 68-69, 77 L.Ed.158, 170 (1932).

The Sixth Amendment to the United States Constitution and Article I, Section 10

of the Ohio Constitution guarantee a defendant counsel at each critical stage of a

criminal proceeding. Gardner v. Florida, 430 U.S. 349, 358, 97 S.Ct. 1197, 51 L.Ed.2d 393

(1977). Sentencing is a critical stage, .Id. And because a resentencing hearing is still a

sentencing hearing, it remains a critical stage. Further, postrelease control is part of a

criminal defendant's sentence. Woods v. Telb, 89 Ohio St.3d 504, 513, 733 N.E.2d 1103

(2000). Accordingly, a hearing to address problems with postrelease control is a

resentencing hearing.

Further, a criminal defendant has a right to counsel whenever the conviction

results in a period of incarceration. Alabama v. Shelton, 535 U.S. 654, 657, 152 L.Ed.2d

888, 122 S.Ct. 1764 (2002). For that same reason, a defendant is also entitled to counsel

when the court imposes a suspended jail sentence because the suspended sentence has

the potential to result in incarceration. Mempa v. Rhay, 389 U.S..128, 136-37, 88 S.Ct. 254,

19 L.Ed.2d 336 (1967).

At a resentencing hearing, the defendant has the same protections that exist at a

sentencing hearing: the right to be heard; the right to presen.t mitigating evidence; the

6



right to have counsel explain the law and effects of the proceeding; and the right to

present any objections. See Powell at 64. Those rights belong to the defendant and are

for the defendant's benefit. Id.. at 64. The criminal rules recognize that a defendant is

not entitled to less protection because he has been convicted of a crime or because there

are limits on the court's discretion to impose a particular sentence. See Crim.R. 44(A)

(right to counsel from "initial appearance before a court through appeal as of right")

As in this case, when there is a complete denial of counsel at a critical stage,

prejudice is presumed. United States v. Cronic, 466 U.S. 648, 668, 104 S.Ct. 2039, 80

L.Ed.2d 657 (1984). The defendant need not establish how he was harmed by the court's

failure to appoint counsel. When counsel is denied, courts inust presume that the

proceedings were fundamentally unfair and the conviction or sentence must be vacated.

Id.

B. Proceedings related to postrelease control are complicated.

A sentencing hearing to impose postrelease control raises numerous procedural

and substantive issues that a criminal defendant cannot reasonably be expected to face

without counsel.
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1. Postrelease control is complicated and requires a lawyer to
understand.

a) Many trial courts failed to properly impose the
sanction for years.

While postrelease control may appear simple on paper, more than fifteen years

of experience shows otherwise. First, many trial courts failed to properly impose

postrelease control for about a decade. The problem became most evident after this

Court expressly held that a court must properly impose postrelease in State v. Bloomer,

122 Ohio St.3d 200, 2009-Ohio-2462, 909 N.E.2d 1254. In that case, this Court held that,

to be enforceable, a court must impose the proper term of years and correctly state

whether the term is mandatory or discretionary. Id. at 1 69-71. Because so many trial

courts had failed to properly impose the sanction. in nearly every case before them,

Bloomer prompted the Ohio Department of Rehabilitation and Correction to discharge

more than 5,500 defendants from postrelease control. E-Mail correspondence to Counsel

from Debra :Hearns, Ohio Department of Rehabilitation and Correction, to Counsel (Jun.

18, 2010); Coolidge, Convicts freed without parole (sic), Cincizmn.ati Enquirer (Nov. 1, 2009).

This Court has also struggled with the issue. As one justice recently explained,

"[r]ecent history has shown that the court's decisions in this area have been confusing

and inconsistent." In re J.S., 136 Ohio St.3d 8, 2013-Ohio-1721, 989 N.E.2d 978,117

(Lanzinger J., dissenting). Much of the confusion has come from the different rules of

law contained in signed opinions and in earlier per curium extraordinary writ cases.
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Although Bloomer, 125 Ohio St.3d 76, 2010-Ohi.o-954, 926 N.E.2d 278, State v. Billiter, 134

Ohio St.3d 103, 2012-Ohio-5144, 980 N.E.2d 960 and other cases were clear that a judge

had to properly impose postrelease for the sanction to be e.nforceable,l at least one court

of appeals continued to rely on the standard found only in this Court's per curium

extraordinary writ cases. See State v. Gonzalez, 193 Ohio App.3d 385, 2011-Ohio-1542, 952

N.E.2d 502 (10th Dist.), 128 (holding postrelease control valid based on oral

notification); State v. Townsend, 10th Dist. Franklin No. 10AP-983, 2011-Ohio-5056, 18-12

(listing other cases in which the court vacated valid postrelease control and reinstated

entries that did not properly impose the sanction or did not impose the sanction at all");

attempting to follow State ex rel. Pruitt v. Cuyahoga Cty. Court of Common Pleas, 125 Ohio

St.3d 402, 2010-Ohio-1808, ff 4, 928 N.E.2d 722; and Watkins v. Collins, 111 Ohio St. 3d

425, 2006-Ohio-5082, 151, 857 N.E.2d 78.

Almost all other courts of appeals disagreed. See, State v. Thomas, 1st Dist.

1--lamilton Nos. C-100411, C-100412, 20117O1uo-1331, 'ff 7; State v. Robinson, 2d Dist.

1 See also State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, 920 N.E.2d 958,

paragraph one of the syllabus ("[fjor criminal sentences imposed prior to July 11, 2006,

in which a trial court failed to properly impose postrelease control"), State v. Ketterer, 126
Ohio St.3d 448, 2010-Ohio-3831, 9351\,T.E.2d 9, 169 ("R.C. 2929.191. establishes a

procedure to remedy a sentence that fails to properly impose a term of postrelease

control"), State z,. Joseph, 1.25 Ohio St.3d 76, 2010-Ohio-954, 926 N.E.2d 278, `116

("without the trial court's proper imposition of postrelease control, the Adult Parole

Authority remains powerless to implement it"), and Fischer at 'ff 26 (citing to State v.
Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868 N.E.2d 961) ("jVlXjhen a judge fails to

impose statutorily mandated postrelease control as part of a defendant's sentence, that

part of the sentence that is void.").
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Champaign No. 2010 CA 30, 2011-Ohio-1737, State's discretionary appeal not allowed,

129 Ohio St.3d 1453, 2011-Ohio-4217; 951 N.E.2d 1048, 2011-Ohio-4217, 951 N.E.2d 1048;

State v. Hines, 193 Ohio App.3d 660, 2011-Ohio-3125, 953 N.E.2d 387 (3rd Dist. Allen),

'ff 12; State v. Cottrill; 4th Dist. Pickaway No. 10 CA 38, 2011-Ohio-2122, yj 9; State v.

Tucker, 5th Dist, Stark No. 2011CA00084, 2011-Ohio-4620, 130; State v. Gaut, 7th Dist.

`I'rumbull No.2010-T-0059, 2011-Ohio-1300, 120-24; State uu. Jones, 8th Dist. Cuyahoga

No. 94216, 2010-Ohio-4136, ff 4-5; State v. Jones, 9th Dist. Wayne No.10 CA 0022, 2011-

Ohio-1450, cff 11-13; State v. Cline, 11th Dist. Geauga No. 2010-G-2981, 2011-Ohio-3890,

118; State v. Bregen, 12th Dist. Clermont No.2010-06-039, 2011-Ohio-1872, yj 23.

Either the Tenth District has been wrong, or nearly every other appellate district

has been wrong. Either way, a criminal defendant should not have to fend for himself

where appellate judges can't agree.

b) A criminal defendant cannot be expected to
understand a statute in which "after" means
"'before."

To avoid a separations of powers bar to applying R.C. 2929.191, this Court

interpreted "prior to" to mean °`after' and "after" to mean "prior to" as used in R.C.

2929.191.. See Singleton, 2009-Ohio-6434 at 'ff 48 (Pfeifer, J. concurring in part and

dissenting in part). More specifically, even though R.C. 2929.191, by its express

language, applied only to entries issued before its enactment, the lead opinion in

Singleton applied it only to entries issued after its enactment. Id. at 128-34. Defendants
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cannot be expected to understand how R.C. 2929.191 operates without the assistance of

counsel.

c) Criminal defendants need the advice of counsel to
understand their postrelease control and to know
whether to object.

A defezidant retains the right to object to the imposition of postrelease control

based upon the facts and circumstances of his or her case, to present any defenses that

may apply, and the right to have caansel explain the effects of a sentence that includes

postrelease control. See Joseph, 2010-Ohio-954 at 113 (stating that a defendant must be

given the opportunity to object to a sentence).

Given the conflict over what language is sufficient to impose postrelease control

described supra, a defendant needs counsel's advice to understand his duties under the

sanction. This is especially true because the failure to follow postrelease control can

result in an escape conviction. R.C. 2921.34; Billiter; State v. Jordan, 124 Ohio St.3d 397,

2010-Ohio-281, 922 N.E.2d 951. An advocate's explanation of a defendant's duties under

postrelease control is critical. A trial court will naturally believe that it properly

imposed the sanction, so the judge will not be in an position to advise a defendant

about whether any aspect of the resentencing was incorrect.
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2. Because only res judicata, which is waivable, limits a
defendant's arguments, a defendant has the opportunity to
raise issues other than postrelease control.

This Court could not have been clearer: "Although the doctrine of res judicata

does not preclude review of a void sentence, res judicata still applies to other aspects of the

merits of a conv.iction, including the determination of guilt and the lawful elements of the

ensuing sentence." (Emphasis added.) State v. Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238,

942 N.E.2d 332, paragraph three of the syllabus. As the State correctly explained to the

United States Supreme Court earlier in the litigation in this case,

[U]nder the terms of the appeals court's remand, under R.C. 2929.191,

and under Fischer, [Mr. Schleiger's] resentencing, and thus the appeal,

should be limited to PRC issues. Res judicata. has already closed off issues

regarding guilt or any non-PRC sentencing issues. F ischer, 942 N.E.2d at
341. But res judicata is waivable ....

Brief in Opposition at 24-5. The State is correct. Fischer held that res judicata, not subject

matter jurisdiction, barred consideration of issues outside the scope of the resentencing.

And res judicata can be waived. See, e.g., State ex rel. Deiter v.1V.tcGuire,119 Ohio St.3d

384, 2008-Ohio-4536, 128, 894 N.E.2d 680 (finding waiver).

Fischer creates a waivable res ju.di.cata barrier to the consideration of additional

issues at a postrelease control resentencing hearing. Accordingly, defendants like Mr.

Schleiger can raise any claim they could have raised at trial such as improper jury

instructions or the length of the prison term imposed, and the trial court has jurisdiction

to rule. Of course, the State, which is almost always represented by counsel at these

12



resentencing hearings, can raise res judicata as an affirmative defense. But as this case

shows, the State may not always choose to raise the issue.

3. Defendants need counsel for advice concerning potential
appeals.

Because a defendant needs counsel to understand his responsibilities under

postrelease control, the right to advice concerning an appeal is also critical. The United

States Stipreme Court has held that trial lawyers have a duty to advise their clients

about whether an appeal should be filed when the clients may have non-frivolous

issues to raise. Roe v. Flores-Ortega, 528 U.S. 470, 479-80, 120 S.Ct. 1029, 145 L.Ed.2d 985

(2000). A pro se defendant who does not understand his postrelease control

responsibilities cannot make a thoughtful decision as to whether an appeal would be

wise.

Co1'rTCLUSIOIV

Postrelease control is far from simple in practice, and a criminal defendant

cannot be expected to understand the imposition, appeal, and enforcement of the

sanction without the assistance of counsel. And, as Justice Thomas wrote for the

majority in Smith v. Robbins, 528 US 259, 120 S. Ct. 746; 145 L.Ed. 2d 756, criminal

defendants have a right to an attorney who is "zealous for the indigent's interests[.]" Id.

at 278. This is especially true when a defendant must navigate a procedural, and

substantive minefield that has confounded Qhici s courts for the last fifteen years.

13



This Court should reverse the Twelfth District's decision, vacate Mr. Schleiger's

sentence, and remand for a resentencing hearing. In the alternative, this Court should

remand this case to the Twelfth District to permit Mr. Schleiger to have his first plenary

appeal -the one the Ohio Solicitor General and prosecuting attorney told the United

States Supreme Court he would have.

Respectfully submitted,

Office of the Ohio Public Defender

Stephen P. Hardwick (0062932)
Assistant Public Defender

250 E. Broad Street, Suite 1400

Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (fax)

stephen.hardwick@opd.ohio.gov

Counsel for Appellant Curtis Schleiger
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Certificate of Service

I hereby certify that a true copy of the foregoing was forwarded via email to the

office of Kathryn West, kwest@prebco.org; and Stephen Camey,

stephen.camey@ohioattorneygeneral.gov, deputy solicitor on this 17th of December

2013.

Stephen P. Hardwick (0062932)
Assistant Public Defender

Counsel for Appellant Curtis Schleiger
#403107
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NOTICE OF AI'PEAL. OF APPBLLANT CURTiS SCHLEIGER

Appellant Curtis SchYeiger, hereby gives notice of appeal to the Supreme Court
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Appellant Curtis SchIeiger, hereby gives notice of appeal to the Supreme Court

of Ohio that, in an entry dated May 31, 2013, the Preble County Court of Appeals,
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issued in Court of Appeals Case No. CA2011-1 1-012 on March 25, 2013.

The issue certified is "whether a defendant is entitled to counsel when a trial

court conducts a rese.ntencu-ig hearing for the purpose of imposing statutorily manda.ted
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Respectfully subrnitted,

Office of theĝ io Public Defender

'By: Stephen P. Hardurick (0062932)

Assistant Pu:blic Defender

250 E. Broad Street, Suite 1400
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CounseJ for Appellant Curtis Schleiger
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General`s Office, 30 E. Broad Street, 17th Floor, Columbus, OH 43215, on this 28' `,Day
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Assistant Ptzblic Defender

Counsel for .A.ppellanf Curtis Schleiger
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IN THE COURT OF APPEALS OF PREBLE CaUNITY, OHIO

-^'i.Et3
STATE Ot" oHIC3, PREDLE COUNTY, OH10

Appe3lee, MAY ^ 12013

Vs. ^^'1►r4k1r11,1^*a,
CLERiS OF COURT OF APPEALS

CURTIS SCHLEiGER,

AppEl3ant,

The above causo: is before the court pursuant to a motion ta certify a con-

flicf {a the Supreme Caurt of Uhio filed by counsel frsr appelfarit, -Curtis 5chieigei',

4n April 4,2013 pursuant tca.Rpp.R. 25 and Arfi:c!e IV, Section 3(i;3)(4) of the Ohio

Constitution, The constitution providas that whenever ths judges of a court of

appeals find that a judgment upon which they have agreed is irt confltctwith a

judgment pronouncad upon the same quest5on by another court of appeals of the

state, the courf shall certify the cases to the Ohio Supreme Court for review and

final determir,at;on.

Iti the present case, appelfant rapresented himself durirag a[imited resen»

^Rot3ct^
b9l

i4! -- l4.,\

gencir►g hearing held for the Purpose of prope.ly imposing post-release control, On

appeal, appellant argued that hts right ta counsel vras violated wh-erz he was per-

mitted to represent hinnsetf at the post^release controf rese-ritencing hearing. This

court held that appeilant's tight to counsel was n'ot violated,

When addressing a'ppeltants argumetit, this oourt noted that Ohio appellate

courts are divided with respect to whe'ther a defendant has ±he rigltt to counsel at a

resentetioing hearing fQt the ,pt.irpose of imOasing rn.andatory past-release cnntrol.

Appellant contaqds that this. court's dacision is in oonflfet with .a-dec^sion by the

Ga^^E 1VU. CA,2011-11-032

ENTRY GRAN i 1l^G MCTION Ta
CERTIFY CoNEL{GT

A- 't
A - 7



^utaiebIZutIirrt u^:;'J RM 1'6 t,terk ct Go(trts NRA N o. 4bb`'^'b 4L. <. __.-.. ..._. _...,.. ._ P. C02

Pre€^le CA2O 19-11-012

Third Disfrict Court of AppeaCs, Stafe v, Peace, 3rd [7ist< No. 5-12-04, 2012-0hiaY

6118.

Upon canside raticjz of the #`aregoir)g, the ccsurt finds that the motion to

cerfrfy conflict is with rnerit and Is hereby GRANTr;D: The issue far certificatton is

whether adefendanfi is enfstied to counsel when a;riai coutt canducfs: a resentenc-

ir,g hearing for the purpose of impasing statutor.ily mandated pcrsf

IT IS SO C)RDEREQ.

. z -

on, I'resJdEng Judge

A - 2
A - 8

tvI,ne r-vweit, Juage
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^-

PAX No-, 11 B? 456 4685 F: 021

iN THF- COURT OF APP5-ALS Flt,E{?

7'WELF i N APPELLATE DZSTRtG'T OF GRiC} PkEBLE COUA4TY,.f3HIt7

PFZEBLE Goc^^Y MAE 2 9 7013

^t wic^d^r^i^n c^ ^ctada^ta^

CLERK OF GOtJR3' OF AFPEkS

STATE OF OHIO,

l^1a4r^tif€^Appeliee,

.vs.

Gt.sRTES D, SGNLEiGEk,

Dofenda nt'ApPel110-nl:.

CASE NO. CIs:2011-11-012

C)^l O^N .

CRlMi'NAL AF'F'5AL t•:: iOM' pREBl.E CC1UN't'Y GOUkE' OF 00N}MON PLF-AS
Case No, 09OR010285

Marfin P. Votet, prabie Oounty Prosacuting Attorney, 3<at*n M. Wotth{ngton, Preble 001;sraty

Courtftusa, 10 1 East Main Street, 5atonf t?Fs3a 46320, for plalntiff-apget#es

Jatnes Van7ant, P.O. Box 1 61,Ucin, ah.Ifl 45320, for deteruiant-aptzelfartt

M. Pi3WEt..L, J.

{+^ x} Defenciantwappellant, Gt,tttts Schielger, appealsa dn csf the Preble Counfy

oourf ofi Common Ple^as irrzptssirig postrelpase oontrol follawtng a resenfenc4ng hearirfg,

!n August 2U09, a Juty found appellant g^silty o€$eic^nie^ts assauh (a felol)y afthe

second degfise) and carrysrtg a oonwai,*,dweapon (a fefanyof the fourfh degs^e)- APpeiiant

was gubssqttentlY senfencod to 8years in prjsoh on f^e feb6ious assaeslt eharge and to 18

monts in prison nn the cantea3et w^apon charge, to be siarved consecdv0y.

A - 3
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3) ApPe-liant appeated h{s ccsnvtotion. Gaur;sel €ur appeifan€ fited a brief witt, this

coLirtpursuant#o Ar?dersv. CaftFnia, 386 U.S, 738, 87 SLt. 1396 (1967). Appo€Ient.fileti a

pro se brjaf raising asstgmeqts of errorFertairtitlg to digtKissal of the indidrnent, dan9al of a

cor}tinwrx'e, fatlura lo ffiid a lesser lnctisded offarsw, itiaeffsc#.ive assistance of triai counset,

prejrtdlciai use af a pripr offense, intoxicatjon of the vtotim:, and new w4trzesses and

statements regarding the incident,

f14} dn August 30, 201 0< this rAurt found that tha triai court had failed to properly

1fCspII5e postF'E{-4'aEE; GGr1troi for thg, fo(loWi91g fM',flLtS. First, the sen'tBllciflg Bfkiyy sfBtE'.d

appellant was subjeGt: to manclafnry postireleasg contrc4 "up to a maximum of F'iva years,"

whW in fact hiS fefQnlaus assa^uft conviGtion required amandatorY term of threa yoa€s

postroii:ese ^erntrol: ln additlon, €hs trIal court stated at the sontenclng bearing fhero w$ra

consequences €ar vaa)at3ng postralsase^ control, but did not expkain t-hose consequenoes to

appe,iiant. ` Sfate v. 3c*16109r, 12th Dist. No, GA20W-09-026, 201 0`0hlo-4080t 14. We

rernanded the matter to the trial court "with insiructio" *" * to oorrect Ehe imprpper

lmposffion of postret^:ase control pugsuantto the grocedures outlined in R.C. 29219.191." frl.

at

On W. Obet' 20r 2fl11= the trial court condUuled a lfmifed rese^tenc;ng hearit g

for the pUWse vf prOperly Imposing pv5tref^i^se control. Appellant wnEsenfed himself

durtha the hgaring, The trial obucl, denied aiipel4an.fs raque.st that his p41son terms be setvod

conwn'onttS' rather than crsnseccrtiue3y, The trt8it Gour't theR re-irriposed the oOgtnat sentence

and t^,Jd appaila:ot he would be subjeGt ta aMatldafOry terrrm Of thFeG^ ysars pOsti'eloasO

controi:

^+^ 6} The trial C.Ourf ala0 advis^kd aPPetdartt that any vibletlnn of the terms or

conaicns of(postraieaSe cc^ntrai woutd authDrize tho ObI.O AOult ParDle Autharity to trnpose

addstianal Pfton €}", "dP ta ons hat€ vf the "ai arrtOunt of time thaf you r;^oslve .s a

-^-
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senfet^r,^.A Fvs#her, tf app,^i#arar c0mmitt^t3 anbther feinr^y whiIO V-1 pas'trelease c6sitrvf, iie

,:lvE °up to one-half of the total stated term of [hisj seratenoe."O.Quld recp

j$'sj pppellant appea€s, raiairtg three assign rnerifis o€g^or.

1181. Asstgnment of Error No, 1:

NOT`rrtF. TRIAL CE}t.lR^' Ek.^t^ER TO^`HE PREJUDlrir OF APPELLANT 8Y

OBTAINING A VAL1D WA#VER OF APPEE.tANT'S RIGHT TO GOt114SEL BEFORE

PRQGEEDti~dGVv'tTH THE RF-5ENTENGtNG HEARING.

10} Appellant argues Mis rigbf fb ats€ansef was v'relatad at the pOstrelease cOntral

res6iiler:Ctng hearing becattw tho lslal court failed to obtain a vafid waiver V his right to

caur►sel before aifawi^9 him tO i'epresent'himsetf. We dis09ree.

The SExth Amet?direrd tO the United States Censfltut'iorE and Oltio CoMIfte ttion,

Artlcie I. Section 10, both guaraqtee a4exepdanf a right to caumei during th(, criticat stages

of crin)4rfal pr4c*edirsgv, S`Narmal4y, sentencirrg is a`ctit:cat stage.: " State v. t^^v^, 4tt1 t^ist.

itte, io(^A-9s 2011<phio-6776,17, citing Gardrrar v. Fforida, 430 U.S. 349, D7 S.Gt. 91q.7.

(I 977). "A'eritical sfage' pnly exitts In sftuaftor•is wi'tem there ima pptentia3 rSsk of substaniiai

p[ejucflce to a eiefendant's riefs and counsel is cequlred ta avoid that result; lA +3ther wordst

toucssel Must be present 'where Qeunsai's absence might derogate frorb the amusec#`s rEgr,t

to a fair t€iat ", State'v: Grliffs> 5th Dlst. No. GT203.047, 2011-bhia-2865; 128, queung

umaeF 5tafeS tr, t^?'sdR, 3£^B 13.S. 218, 2.28, 87 S.Qit.192f7 {1$67}.

n) Qhic^ appelEate covrts ara d}Aded as to Krhether a defendarit has a right to

r^u^ise9 at a resentericing he^aring for €iuPoses of imposirfg ^nandatory p0strelease control,

The 50ttrth, FKth3 i*f'rntfi, and iwleventh Appellate Nstdots held that a trial l^ourt ls na# required

to appoint (oral)Gw} COUnsaJ for purpvsers a€a postr'el$ase cvntrol raseTiterrctnghearing. 3tio

Davis (^efendant had np right to Casnsol at pOstreSease, cdCltrOl Fesentencing hearrr#g); Grifl`is.

(sarne)j State Y. Sfaltworth, 9th Dist, No. 25464, 2011-4hio-4402 isame}•, and Sisfe v.

.3

c n
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Weker, 7 i th Disf. No. 2t70^-L 170; 2Q'f 1--bhia-4Q 1 (detendan€was nof enfitled fa c0risv4t wAt'

his attorney at pcsfr0ease wntroi resehxeWng hearing).

(1151 Tha Ninth Md Eisvenf:h AppelSate Jisirlcts gen,-,ra}!y noted that R.G. 2929.'i91 >

the appt4miafe, statute to remedy pcstfeieese c,entroE error in a sentence 1mpvssd oh or aftar

irilv v, 2006 (thp, 1^ffective date of the statute), does nat provide a right of cnunset at such a

haarhg-- Sta!lwof"tt# at $ 27; Wei/ker at ^ 28. 1-ha Ninth Appellate CSistrict further held that

"pcstretease cDnfirol defeot,% do t*t affect the rnertts Ot a df3fendant`s undarlying convicticih or

the fawfu^eterrient^ ff, his exist"ing sentence." Stelfwvrth at 129.

{t 1:4} The Fourth, i^~€fth, and Elsvefith Appeliate Districts bald that because the

manda.tory nature and the Ier{gth of 8 de€er3dapf's p04tre4ease conttOl are governed by

statute, and thus, trecaus^ a trial cour€ has no d9scretfoari as to whether to irnpos6 post3'$1ease

control, a Msentencing hearing flor purposes of lmpasS rig crsarldatyry Postretease controS is

purely ministertalln naWre and does not oorzst;Etrrte a s;r6ticaf stags 6f the proceedinga, fits a

resulL a def6rsda^t has no right to coUnsel at suoh a hegrirtg. GV-ffls> 2£31 1-Uh3a-29 s5 at

29, 31-32 (defondant dki not face a substan#ia) risk of #re^jjudlca because the tdai court is

limited to do what It was requfred te da In the first p{aee. E.e., the courf did not hwe the

at^tf^c^rity to make any other substant{ ve chattges to the a3ree dY-4mposed senfer^e}; ^aYis,

201 't-4hSow6776 aty `Si? (same); and Walker, 2011-C7h1o-401 at 129.

(1i 15} By et>ntrast, the Third Appotiata District held thaf. °a defendant Is enYft}ed to

courssci whenever a tna) court ccn6ucts a fearlragferthe purpose of Imposing pQstrelease

cor,ff'ot, even If ti-ie hearing is for the sole ptirpvse of irnposing statvtc+rIly-mandated

pcstripiease cuntret." PQace, 3d Dtst.. No. 5,12-04, 2012-(7hfo-$118, 115, 7'he

aPpeliate ceus# ^ased ifs W. d}ng or^ the fact that ( 1) de#endants have a right to counsel

during ihs critical stages of criminal proceedings, }nciuding during ser;teincing and

r,-ta^ftncirtgt and (2) bna+.ase postre^aase cantraS is pert of senter ►cir^ and "has saf'lous

.4_
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consequences in that tt restCtcts, the 0^46ndant's rights upon his rel,--asw f(om impr%sMnent #

"it5 Imposiflan, even in a fimltsd ssntenotnq hearing. jS part of a crittcat sitoge during cri rninal

praceodBngs,u Id. at ^ 12, 14. As a msuit, "Ca) defendant is trhltleet to cotinSel 1n suGh a

c;rr€tm€ stage, Whe{,her or nat ta lack of counsel prejiadioes him." Itf, at q 14. The apRe{late

wurt acWowfedger3 the (5onflicting veo3sicrzs of the Fourth, Fifith, Ninth, ar;ti Elav,-rith

Appellate Distrlcts but deulirzeti to Mtow thetri.

(f 161 Upat? re-viewing the fereoaing de6sioris, we are persuaded by aiid choose to

fQlk,av,rthe reascning anc€ hofdhgsaf the FOurth, Fittb, Nlinfh, and Mever+th F3;ppe€Iate C3istriCts.

As the ahi.o Supre^m Court held in Stata v. RshaY, 128 Qhlo St.3d 92. 2010-Ohio-8238, a

aer^once that doea not Include t€ia statutonly r±tandated term af postrsfease co€itrot is vold,

and the nevv sentencing Fearirig to which a de€endai3t is accordingly entMed Is timfted to

profsarimposi#ion of postralease conizol. !d, ai 11, 29, En other 4vvrds, the res5ntenofng

hearing is not a de novo sentencing hearlrr^ Thus, in a resersfanc'sng i^earing held frarth@

purpose of praperfy impxis€ng mandatory pos.trelease carrtro€, a te[at court has rio d ►WretsM

and €s requfi-ad and limited to itrtpossng pastrelease cvnfrol the way It uras ret€uiretf to do (n

the #ht piace. The trial coutf has no autho^ty tc) make any ot#,% ofiartige5 to t#ia alroadyw

irnposed sente%e. As a resuif, suCh a heasing Is pzlrely mjnlsterla) gtrtd adafenda;nt does not

face a substanttal ttstc of pmjudico.

17'} We note that ira tha case at bgi', the trial oourt began the rssentencing beaeing

by asie}ng appellent E# he warited to represent bimsetf or ^ave the cQurt appoint an atfQrney

fDr him. The triat cvud had an ettomey present #ar appellant t0 confer wtth, 7he triat ooutf

aE€owe-d appallanj fime to discuss the dacisiars wkh oounsel. After evr>fenring with counsel,

appellant toW fhe trial '^Ourt ha wanted to ropreserd. h{mself, The trW caourt asked that

caunse1 remairt sa that she caUld answer any questions appellant may have,>

l8l lD light of tha foregoing, we find that appoilant`s Oght to caunsfiI was not

,^-
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violated when he was allowed ta rsprseent hitnratf at the pcpsEreiease cc-rttrot rosentenclng

hearing, Appe4Cant`s first esi^,€gnmertt ls overruled.

191 AsskJnrr':ent of F-rror No: 2:

{120} THF, TRIAL GOtJkT ERRED AS A. MATTeR C}F#..A1hl l^ ITS IMPOSITION OF

POST RELEASE (^4NTR4L BY NOT FULLY AND ACCURATELY INFORMING

APPELLANT OF TH.E CONSEQUENCES OF THE COMMISSION OF A NEW fEl,C1NY

WHILE Uf`►DF-R PE75'i' RELEASE C.ONTRQl. OR OF THE PEfVALTlr-S FOR V#OLATlOttiS

OF POST Rt1LEIASE G43NTROL.

(¶71) Apps€lant argues pastrstease co'1itr01 was rtat prc¢elly imposed on rgm8nd

bectittsa durErSg thG^ resentencing hearinu and In ft5 entry, the tr`,al court failed to odulse

appeitariitfial if he vere to vietata po5tr^lease ^or.frol sa+^ct4at^s or ca^tr^^t a netv ^etor^yv^f^fle

under postre4ow control, pnsmn tlrnel- cWd b6 Imposed in successfwe nina-MOrtth

;ncremonts, as set forth in R.C. 2967.28(P)(a). Appetiant a1so;^rguesfiho triai cottrtfalled to

advise h€m both rfurirag the raserrtencing tiear€ng and in Its entry that lf he were to cln^mrrrit a

r,ow felony Wbile wfjer po5tra#ease control, he eauki be "senf back to prison for at lmasF

ti

twalve rnonths up to a ertsu`trnurn cf €lte time rameinirrp whicta WtiUid havs been served c+n

release confirot had the errtire periQd of posi release control been served cm<"

{+^ 22j-'Vfe0qve Jirly 11= 2006, R.G. 20-9. ) 8i estab{ishes a prooe4ure fo remedy a

sen.terscg that fai€s to properly irT3ppse aieriiss cF P'Ostrelease corttrrs{." State u. Kotierer,12fi

Ohio St,W49, 2010-0hia-3831, 769. "Far cr€rr,€na1 sentigrtcet irripQsec3 on arafter J^^ 11,

2oU6, in wh€eh a triai court fafled to properly irnpa.se posfrei-.aso corrtrvl, trial t,,quds shalf

appiy the proci^,dures sa# forth in R.C. 292,^.j91.." S{alo v. Stng)^vfvn, 124 Ohio St.3d 47%

2€349-0,hlo-6434, paragraph truo of ft sy1lataus;iC0ff0rerat V 69. Becavse appelia €ttWas f#f,"-t

sentonced in thIs case aftr ,lvly 4'l, 2006, R.C: 208,191 applIes,

R.C. 2M. l 91 (G) preseribes the type of tesente=ir:g hsating triat must occur

A- B
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in order to properly irrtposa #sosti-etaase ecritm1, and R,C. 2929.191 (A) and (B) describe the

oorrections to be niade to a jvdgr£sanf o€ wrivlcfion iriorder to remedYt^e flawed €mpos#kion

of posfraieaw ;ontrat. S[rigtator, at1 24. Spacif#caiiy, under R,C. 2925.10-€{A};l), a

carrecteci judgm mt of cartuiction WilE includo fha statement that the vfiferlder Wi€ be

sup$rwtissd unde'r R.0. Z98728 after he leaves prisars. Under R.0,

correatad judgmertt of convtctiari t^'iii include the statemant that:

tilf aperlrad of suparvis€an is iritposed failow}ng the eeot€er's
ra#eass from prisot), and if the crffen)dar violates that
supervisi®rt or amnt(ltiors of p¢st-rafeass contro€ I '*, the parale
board may impose as part ofVhe sonteroa apn.son ferrrr of up to
one-half of the stated prison ferrn orig+naiiy iinpo$sd Qpors the
offender,

{124) White R.C. 29201 Di rofers fti RC. 2987.28, tt does not requtre a triai tourtto

advis* an aftehder in #fie manher asserted bY a}Pa1€ant. In the cass at bar, the trtaf courfs

October 20, 2011 entty advises appe€3ant that i're is subject to Pvc, 2067.28 (that is, to be

supemiseci by the Ohio Adult Parole AutharitY} and thai any vioiatiot ► of hts postreteasa

contret et,u€d subject hlM to a prtSon terin of tip to one-half t>t the Pt'tson terlT► ariginatEy

'trrk}^^$-_:#. The tria€ crsurt strniiarly advised appellant of tha above during the reseritorteing

(125) We find the Wal cotar€ imposed POstre€ease mritrO! iD c'DMP4a[nca wffh PI.C.

2929,191 both duri ng the resentectcing heartng and €ri dts entrY< f'ostrelQase c.Ontrot was

.den October 20, 241 `E. Appaflaok°y smcond as"tqnrnent rafemor istherefore properiy imp+^se

overru€e3:

{I 261 Assignment of Error No. 3:

{+^ 27} THE TRIAL GC3URt ERRED TO THE PREJUD#.CE CtF WHEN t`T" ReFUSF-:D

To raNStDI^R AP^EL€A€^TS REQUEST To R^VlSEr 7H^ ^^E\nOUst°Y IMPOSED

PRISON SENTENCE AND oRDER PRISaN `rtrRM FOR THE FOURTH DEGR^E FELONY

^ 7-
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CHARGE TORUN GgNCURtREh!T TO THE SECOND DEGREE FEt...dNY CHRR.GE. (sic)

29) Appetlarft arguss Yn.e fri*1 cc}urt erred when 4tdeiniecf his rawWsf that h€s prSson

term^ be sarved concurte. ptty rather fhert conaeout(vely. Y'+fe disagree.

MV) As stated earlier, the Ohio Suprerne Co,.rrt heid ln Fisherthat vYrhen a trial catsrt

i`ai1^ to prope.rfy impase statuW[ly maridated postreleasi^ control, "thaf par€ otthe sontert08 Y

is void and must 11e set actde." (Fmphasts sto.) Ffshgr, 201 O-Qhlo--623a at 126. T'ne

defetidant is ncrt ertitled to be resentersced on the entfre sentence - "oRSy the prrr€lon fhatts

vaid may be v8cated and ©therwrse a^endet#," itt> at 128; vta#e v: Jackson, 12th DIW, No,

CA20fi 3-08-154, 2042aOhin-^9a, T 9. t~urfher, xh^ now serttonciW hearing a defendant Is

ertititled tn under R.C. 2929.191(C)nIs limited to praper irciposition of pvstre4ease contraT."

fi6har at129.

rnatfar to the triai court "tc corrsot €he Impraporin 2010; we remanded the

impasifiort of pv,,w^lease corifrol pUrsu;^ht to the pwcedUres outiingd #n P"G. 292g.191."

vchfafger, 2010-Qhio-4t1$O af ^6. Hvance, durltig tlo res^rzter^cin.g hearing, the triat coutt

was Eimit^d to imp6slng the proper statutarily mandatect postreif,,ase c0r)troi, which it dld. Af6

^st^ie4 aspects of appeUan`t`s ortg# ►aal sozttencs v,ret'e valid, ferikainad ir et'feet; and r9autd nat be

revfss€ed by the trial c°aurt. Seo S#att^ v. Taylc>r, 4th Dist.l4lo. "EGCA7, 2011-Wo-'f391. Our

eemand cird^rtng tI^ trlai eat^rt #v ^o^r^c# pQStretease tontrai errors did not open tho door for

alapellant to atfactE his. Lnc#erlyir,gr,trrtvietfort vr crftier senterzrir►g matters. S^oJaeksor#. E=te d

the triai caurt ordered appeYlan#'s prison terma#o run conourtently, it w«utd have crre<I, since

daing 0 Would hawe t,?een outsids the seape of its mar+dpie whteh was merely to correct

pflgftateasa cri»trol errors.

j 31 # ApPeliatlt EaCrtenfs the fact tht#. gPven the supreme caurt`s decisiarf In Flstrer artd

thefad the wlqliha1 appeal was distaased of by the filing of an Anders 6M, he Is effeetivaiy

denaed of his right tO Wpeal h3o sgntence. However, we nate that appellant €#ted a prb se
. . ^^w

n;a
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brief in the or}g€nai appeai, AppelEart4 cou}d have dhallenged his ponsecui.rv^- Rrison terms

tbqn, but did not. #n at3ditkorv, in roviewing the tecnrd fo^faYring the O€ing of the Arrdors brief

and app4ant`s pro se- bF"sef, we ciear}y found no ertor preJudiciat to appe}#anfr tnoiudfng in the

zrnposftn of the consecutive prlwn terms, Sea Spniefgeer at g 3,

32} The tr}al ccsvrt did rtat err in denying appellant's requestihat F,Is prtsonterrns ba

sweci canGurrwtiy rather than consecutively: Atppeilants third ass}gnment of e.rror is

overruled.

(V 331 Judgrrsen,t affirrried.

HENC1RiCKSON, PJ, and PIPEfZ, J., ca'aaur>

A.- 11
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Case No. 5-I2-04

ROGERS, J.

{^X} Uefendant-,4.ppellant, Todd Peace, appeals the judgment of tie Court

of Cornnlon Pleas of Hancock County imposing postrelease control. On appeal,

Peace argues that the trial court erred by conducting the resentencing hearing via

videoccnference, refusing to appoint counsel to represent him during the

resentericin:g hearing, and failing to conduct a de novo sentencing hearing. For thP

reasons that follow, we reverse the trial court's jn.dgment..

^^2} On February 6, 1997, the Grand 7uz-y of Hancock Coutity indicted

Peace on the following counts: (1) Cotznt I - aggravated. Murder in vioi:ation of

R.C. 2903.01(A), an unspecified felony, with specif'zcations that the murder was

committed to avoid puni5hment and that the victim was a witness to another

offense committed by Peace; (2) Count I.T. - conspiracy to com:tnit murder kn

violation of R.C. 2923.01(A)(1)> a felony of tlie first degree; (3) Count IIX -

aggrava*ed arson in violation of R.C. 2949.02(A)(1), a felony of the first degree-,

and (4) Count IV - tamperiitg with evidence in violation of R.C. 2921.12, a felony

of the third deg.ree,

f¶3} The State voluntarily dismi.s,sed Count II and the specificataons

included iri Count S. On November 9, 1998, the trial court accepted. Peace's

change of plea to guilty on the remaining counts. `I'he* matter then proceeded. to

sentencing. On .Febi-r.iary 11, 1999, the trial court sentenced Peace to a life prison

-2-
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Case No. 5-12-04

term with parole eligibility after 20 years on Coiutt I; a nine year term on count II,

and a four year terzra: on Count IV. The trial cou.rt further ordered that Peace serve

the terms consecutively, As a result, Peace's total prisan term is life with parole

eligibility after 33 years.

{t4) In April 2011, Peace moved to withdraw his guilty plea, The trial

caurtdenied Peace's motion and Peace appealed. to this court, asserting a variety

of assignments of ezror> By sumrnary judgrnent entry, we remanded this matter to

the trial court because it had failed to properly impose pastTelease control.

(¶5) After we remanded this matter, the trial court conducted alimzted

resvritencing iiearing for the purpose of properly impaszng postrelease control on

January 9, 2012. The liearing was condu,cted via videoconference. T'here_ is no

ir^dication in the record that Peace agreed to rz4t being physically present for the

hearing. L?uring the hearing, Peace requested that he have couzasel; buut the trial

court denied his request on the basis that the hearing "was an admi:nistrative

proceedirzg>" that did not require the presence of counsel for Peace. Tr,, p. 4.

Peace also challenged the l%rnited nah.ire of the resentencing hearing, which the

trial court likewise rejected.

fT6j In regard to the imposition. of postrelease control, the trial court stated

the following during the heaxin.g:

A - 14
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Case No. 5-12-04-

^L]iidez 2929.14, and 2929.18,p ^.pon completion of your sentence
you will have to serve a period of post-reiease con`rol as part of yo-ur
sentence for a inandatoiy 5 years.
If you are placed. on post-release cor^trol the adult pa.rol.e authority is
authorized to return you. to prison for up to 9 months for any single
violation, up to a maximum of 50 percent of your prison seiiterice far
all violations. And if you are convicted of a new feiony vrhiie on
post-relea.se control, that; in ad:ditiorz for being punished for the new
offense, the Judge could add an additional consecutive prison tezm
of 1 year or wha.t time remains on your post-release corzt7°ol term,
whiciiever is greater. That in compliance with 2929.141. Id. at p. 7.

After this statement, the trial court denied a variety of other motions filed by Peace

during the course of the proceedings. The trial court jouz-i3.a.iized the imposition of

postrelease control and the denial of Peace's motions in a judgment entry filed on

Januaiy 9; 2012.

{¶71 Peace filed this timely appeal of the tri:al court's judgment, presenting

the followin:g assigtzments of error for our review.

Assignnient of Error No. I

T:gE TRIAL COURT ERREJa WHEN IT CONDUCTED MR.
PEACE'S JANUARY 9, 2012 RESEhTTEiNCIlNG HEARING
VIA VIDEOCONFERENCING WITHOUT MR. PEACE
W:A.IY'ING HI:S RIGHT TO BE PHYSICALLY PRESENT.

Assi& nment a, f'Errar ^Vo. 11

TRE TRIAL COUR.T ERRED WHEN IT REFLTSED TO
APPOINT MR. PEACE COUNSEL TO REPRESENT HIM AT
THE JANUARY 9, 2012 RESENTENCING HEARIIVTG.

'The trial cow-t cited to R G. 2929.14, and 2929.18, however, R.C. 2929.19(B)(2) requires that trial courts
notify de€endants tliat tbey will be subject to postrelease control under R.C. 296728.

-4-
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Case No. 5-12-04

Assignment of Error _No. .ZU

THE TRLAI, COURT ERRED WHEN IT RULED MR. PEACE
WAS ENTITLED TO A LMTEI3 RESEiNTENCING
HEAR1NG AND NOT A DE NOVO RESENTENCING
11.T A^TG. . . . .

{¶S} Due to the nature of the assignments of error, we elect to address them

out of otder.

Assignment of Error No. II

f¶9} In his second as5ignineiit of error, Peace argues that th.e triai court

erred in denying him counsel for dae resentencing Iiearing. We agree.

ft10} Both the United States Constitution and the Ohio Constitution

guarantee that a defendant has the riglit to counsel during the critical stages of

crinqinal proceedings. Sixth and Fo-urteenth Amendments to the United States

Constztution; Ohio Coristitution, Article I, Section 10. Thus, our disposition of

this matter is dependent on oi-ir detertii.irzation of. Nvhether a resentencing hearing

for the purpose of properly irripasing postrelease eoiitrol is a critical stage of

crisninat proceedings. In our analysis, we are guided by the following statement

from the United States Supreme Court regarding the definition of "criticai stage";

[Iin addition to counsel's presence at trial, the accused is guaranteed
that he need not stand alone agairist the State at any stage of the
prosecution., form.ai or informal, in court or out, where counsel's
absence might derogate from the accused.'s right to a fair trial. '^ **
The presence of counsel at such critical confrontations, as at the trial
itself; operates to assure that the accizsed's unterests will be protected
consistently with our adversary theory of criminal prosecution.
United States v. Wade, 388 U.S. 218, 226-27, 87 S.Ct. 1926 (1967).

-5-
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Case No. 5-12-04

We can iznd no federal case law interpreting the Sixth Amendment's guara.ntee of

the right to counsel as requirin.g that the defendant demonstrate prejudice frbm the

denias of couiisel during critical stages of criminal proceedings,

ft11j Sentencing is a critical stage in Nvhich a criminal defendant has t.he

zigiZt to cou.nsel. Gara'ner v. .tilorida, 430 U,S< 349, 358, 97 S.Ct. 1197 (1977).

`I7.-ie First District Court of Appeals has expeu.nded on this principle in the context

of resentencing by stating the following:

[A] resentencing hearing is just as iirzportant and pivotal_ an aspect of
the criminal proceedings as the original sentencing hearing. The
hearing is not "only a resentencing_" it is an opporturzity for the trial
court to correct its ptioz sentenci.ng. error and to sentence a defendant
as mandated by the legislaturc, with all his constitutionai and
statutoz-y rights intact. It is, not to be treated as a pro fdrrna
rubberstamping of the original sentence. It is process by which the
defendant is to be senteaiced anew, with the trial court following the
instructions provided by a reviewing court. State v. Clark, I st Dist.
No. C-020550, 2003-01-iio-2669, Ti 6.

Further; the Supreme Cau.rt of Ohao has stated that postrelcase control is a part of a

defendant's sentence. E.g., State v. Fzscher, 12$ Ohio St.3d 92, 2010-C)h.io-6238,

123 (We *** reiterate that ajudge must conform to the Generat Assembly's

mandate in imposing postreIease-controi sanctions as part of a criminal

sentence,").

{¶12} A review of these principles reveals two critical propositions. First,

crirmnai defendan.ts have the right to cou.n.sel during the critical s.tages of the

proceedis?gs against Lthem, including during sentencing and resetitencing. Second,

-6-
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Case No. 5-12-04

since postrelease control is part of sentencing, its imposition, eveii. in a limited

senterzcing hearing, is part of a critical stage during criminal pi:oceed.tngs. Based

on these prernises, we fmd that criminal defendants have th.e righ:t to counsel when

trial courts conduct limited resentenc.ing hearings for the purpose of properly

imposing postrelease control. The trial court here denied Peace's request for an

attomey and consequently denied him the right to counsel guara.nteed: under the

United States and Qhi.o constitutions:

(¶13j The State argues that a limited resen:tencing hearing for the purpose

of imposing postrelease control is merely "admirzistrative," that the presence of

counsel is unnecessary, and that. the absence of counsel in this inatter did not restilt

in prejudice to Peace. It further relies on authority frorii the Fourth, 'Ninth, and

Eleventh Districts to support tb.ese contentions. See State v. Davis, 4tb Dist. !\Io.

IOCA9, 2011-Oh.io-6776, ¶ 1(statizl.g that resentencing heari:ng to iznpose

postrelease control is ";purely ministerial in natuie because the [trial] court [is]

limited to iniposing a statutorily required terzn of postrelease control"); State v.

Stallwortdz; 9th Dist. No. 25461, 2011-Ohio-4492, 29 ("Post-release control

defects do not affect the merits of a defendarzt's underlyi:ng co.nviction or the

lawful elements of his existing sen.tence:"); State V. Sf'alker, 11 th Dist. No. 2009-

L-170, 2011-01no-401, T 28 (finding that the defenc'^ant was not entitled to

attorney in resentencing hearing for purpose of imposing postrele.ase coritrol); see

also State v. Grzs; 5th Dist. No. CT2030-57, 2011-Ohio-2955, T 29-32 (finding

-7-
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that the defendant was not entitled to counsel during resentencing hearing because

there was no substantial risk of prejudice to his fair irial rights). Although we

acknowledge the eoiiflict iri decisions, we reject the State's contentions and

decline to follow the foregoin.g. at+thority.

{¶14} As noted above, postrelease control is paft of the defendant's

sentence and it has serious con.sequei-ices iti that. it restricts the defendant's rights

upon liis release from imprisohment. Davis, 2011-C?Mo-6776, at T 10

{`IJndoubtedly, tlxe imposition of postrelease control has serious corisequences.").

Consequently, a Izm.ited hearing for the purpose of imposing postrelease control

serves the critical function of properly handing ci:own a crimi:nal sentence that is in

accord with the General Assembly's and the cQurts' directives. See Clark, 2003-

Ohio-2669, at T 6. A defendarx.t is entitled to counsel in such a critical stage,

whether or not the lack of counsel prejudices him. Accordingly, we disagree with

other cour4ts' descriptions of limited resentencing hearings as administrative and

their focus on prejudice to the defendant when he is denied counsel in such

hearings.

{¶15} Even if we were to ft}ctzs on the prejudice that results from a denial

of counsel in limited resentencing hearings, we would still disagree with other

courts' fin.d.in:gs that counsel is unnecessary in such hearngs. We can think of the

following four ways in which counsel's presence affects the outcome of the

hearing and the rights of the defendant:

-8-
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(1) It ensures that the General Assembly's and the courts'

directives aze followed;

(2) It ensu.res that the defendant understands the nature and import

of the hearing;

(3) It erzsiires that the defenda:ijt proceeds in a way that properly

preserves issues for appellate revaeu,; and

(4) It safeguards the defendant's interests if the trial court proceeds

to address issues besides the imposition of postrelease control.

{^?I6} lndeed., a review of the hearing transcript in this matter reveals some

of the dangers that naturally follow from the absence of counsel during litnited

resentencing hearings.z Withoutcounsei, Peac6 was left confused and lacking an

appropriate understanding of the hearing's purpose. He u.nderstood_ neither the

procedural history that led to the hearing nor what purpose the heari.ng sezved,

Consider the following exchaiage;

THE DEFENDANT: Your Honor, I was under fhe impression,
accoz•ding to what District Court - the Third District Court. of
Hancock County, the ruling was that if it was a - either it was going
to be a ziunc pro tunc enunciation where they could give me PRC
[postrelease control], or it was suppose(d) to be a de novo according
to which would have becn State versus Singleton, or it. may have
been ju.st give-me a nunc pro tunc hearing.

I'm not sure how this pronouncement came about. But I do
know that whatever tbie Third District stated was it was,. it
suppose[d] to be in compliance with the previous - give me one
second, Your Honor.

In addition to the deficiencies discussed here, we note that the State was afforded the opgortunzty to have
edunsel present during the resezitencing hearing.

-9-
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THE COU'RT: Let me ji.tst say this, iv(r_ Peace, you may have one
idea of what the mandate of the Cot.irt of Appeals is in thxs case, and
I may have another.

THE DEFF-LNDA.NT: Yes, sir.

THE COURT: And apparently I have another. And it's my
prerogative to proceed in light of my understanding of the entry of
the Cow-f of Appeals rather than your understanding of it. Tr., p. S.

{^17} Peace's stateinerit5 after the trial court imposed postrelease control

further reveal confusion on his part aa7d a trial court that was ur3able to correct it:

THE DEFENDANT: Your Honor, if I may. Am I pez-mzttecl to
speak?

'II-IE COLTR^:T: Yes.

T:HE I3EFENDANT' Okay: I have three questions. First of all,
Your I-lonor, I'm serving an aggravated murder count which would
incline me - I belong to the parole board as it is anyway.

Second, also, I served my 13 years, Your Honor, I'm alre.ady
[past] the point for post-release control. State versus Singleton,
same thin.g I brought a little while ago. I've already served that tizne.

Second [sic], has the state reviewed the record, because that
was cleaa-ly what the Th.%rd District said. They said to review the
record to pronounce a de- novo or a nunc pro tune. It's right here in
front of rne, Your Honor. It states that if they find themselves they
properly advised me of post-release control all *.hose years ago, then
it was suppose[d] to be a nunc pro turic entry. However, my
questions remains is, has the State reviewed the record? The record
being the transcripts, Your Honor. Because I was aware of
transcripts have not been tran.scribed,

T.HE COLTRT: I don't know that. All S- my only mandate was as
I've describod it. And I don't intend to fu.rkher expand this hearing
beyond what the Court of Appeals has mandated, and I have
complied with that mandate.

-10-
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THE DEFENDANT: Your Honor, respecfifully, I don't believe that
you responded to what the Third District asked of you. I would like
to know azn I able to appeal this hearing?

THE CQUR.T: I can't give you. legal advice. Id. at p. 8-9.

With counsel, Peace would not have beeii in the position of having to ask the trial

court about his appellate rights, He would not have been in the unenviable

position of having no 1egal. backgrours.d: and being forced to argue about the

interpretation of our previous ruling in this matter. -And, he would not have been

in the position of beiiig coiifused as to the legal terms bein.g used by the trial court

while it imposed serious restrictions on his postrelease freedom.

{^18} Further, we note that the heariisg in this matter was not simply

limited to the impositiorz of postrelease control. The trial court denied other

motions that Peace had filed. It also denied Peace's request for the expedited

production of the hearing transcript so that he could file an appeal. Again, Peace

was left witlzout coum.sel to ably argue these issues. In light of these effects from.

the denial of counse} in this matter, we find that the presence of counsel is n.ot ..

superfluous in Iimited resentencing hearings conducted to praperly impose

postrelease control.

{T191 In surn, ti^e right to counsel is among the most precious rights that

our Constitution pr.ovides. See Miranda v. a4rizona, 384 U.S. 436g 442, 86 S.Ct.

602 (1966), quoting Cohens v. Cortzmonwealth of VzYginia, 19 U.S. (6 WTheat.)

264, 387 (1821) ("These precious rights [iiiciudi.ng the ri.ght to counsel] were fixad

-11_

A 22
A - 28



Case Nlo. 5-12-04

in our Constitution only after years of persecutzon and struggle. And in the words

of Chief Justice Marshall, `they were secured. for ages to come, and * * * designed

to approach immortality as nearly as human institutions can approach

United States Supreme Court has cozlferred this right during all critical stages of

crirn.inal proceedings; including sentencing, and . under Ohio iaw, postrelease

control is part of criminal sentences. As a result, a defendant is entitIed to counsel

whenever a trial court conducts a hearing for the puz-pose of irnposing postreiease

control, even if the hearing is for the sole purpose of imposing statutorily-

mandated postrelease control. As such, th.e tris.I court improperly denied Peace's

request for counsel in this matter.

{l20} Accordingly, we sustain Peace's second assignment of error.

Assignments of Error :Nos. I & III

€¶21} Our disposition of Peace's seeorzd assignment of error renders his

first and third assigiments of error moot and we decline to address them. See

App.R. 12(A)(1)(c).

{^22} Having found error in the particulars assigned and argued in the

second assignment of error, we reverse the trial court's judgment denying Peace's

right to counsel, vacate the portiorz of iLs sentence irrzposing postrelea.se control,

and rezna_nd the matter for fizrther proceedings.

Judgment Reversed, Sentence
Vacated and Crause Rernanded

SHAW, P.J., canectr.

_12.,
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WILLAMd WSKI, J., D i.sse€ets.

I dissent from the majority. I would follow the reasoning of the fourth,

ninth, and eleventfz  districts and find that the resentencing was merely ministerial

in nature. See Davis, supra,• Walker, supra, and Stail•worth, supra. Thus, there

was no need for Feace to be provided couzisel. For this reasazi, I would affirm the

judgment oi the trial court.

-13-
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

PREBLE COUNTY

STATE OF OHIO,

Plaintiffi-Appellee,

- vs -

CURTIS D. SCHLEIGER,

Defendant-Appellant.

CASE NO. CA2011-11-012

OPiNION
3/2512013

CRIMINAL APPEAL FROM PREBLE COUNTY COURT OF COMMON PLEAS
Case No. 09CR010236

Martin P. Votel, Preble County Prosecuting Attorney, Kathryn M. Worthington, Preble County
Courthouse, 101 East Main Street, Eaton, Ohio 45320, for plaintiff-appellee

James Vanzant, P.O. Box 161, Eaton, Ohio 45320, for defendant-appellant

M. POWELL, J.

{¶ ]} Defendant-appellant, Curtis Schleiger, appeals a decision of the Preble County

Court of Common Pleas imposing postrelease control following a resentencing hearing.

{¶ 2} In August 2009, a jury found appellant guilty of felonious assault (a felony of the

second degree) and carrying a concealed weapon (a felony of the fourth degree). Appellant

was subsequently sentenced to 8 years in prison on the felonious assault charge and to 18

months in prison on the concealed weapon charge, to be served consecutive(y.
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{¶ 3} Appellant appealed his conviction. Counsel for appellant filed a brief with this

court pursuant to Arrders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967). Appellant filed a

pro se brief raising assignments of error pertaining to dismissal of the indictment, denial of a

continuance, failure to find a lesser included offense, ineffective assistance of trial counsel,

prejudicial use of a prior offense, intoxication of the victim, and new witnesses and

statements regarding the incident.

4} On August 30, 2010, this court found that the trial court had failed to properly

impose" postrelease control for the following reasons. First, the sentencing entry stated

appellant was subject to mandatory postrelease control "up to a maximum of five years,"

when in fact his felonious assault conviction required a mandatory term of three years

postrelease control. In addition, the trial court stated at the sentencing hearing there were

consequences for violating postrelease control, but did not explain those consequences to

appellant. State v. Schleiger, 12th Dist. No. CA2009-09-026, 2010-Ohio-4080, ¶ 4. We

remanded the matter to the trial court "with instructions *** to correct the improper

imposition of postrelease control pursuant to the procedures outlined in R.C. 2920.191." Id.

at16.

{T5} On October 20, 2011, the trial court conducted a limited resentencing hearing

for the purpose of properly imposing postrelease control. Appellant represented himself

during the hearing. The trial court denied appellant's request that his prison terms be served

concurrently rather than consecutively, The trial court then re-imposed the original sentence

and told appellant he would be subject to a mandatory term of three years postrelease

control.

{¶ 6} The trial court also advised appellant that any violation of the terms or

conditions of postrelease control would authorize the Ohio Adult Parole Authorityto impose

additional prison time, "up to one half of the total amount of time that you receive as a

-2 -

A-32



Preble CA2011-11-012

sentence." Further, if appellant committed another felony while on postrelease control, he

could receive "up to one-half of the total stated term of [his] sentence."

{¶ 71 Appellant appeals, raising three assignments of error.

H} Assignment of Error No. 1:

{^ 9} THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT BY NOT

OBTAINING A VALID WAIVER OF APPELLANT'S RIGHT TO COUNSEL BEFORE

PROCEEDING WITH THE RESENTENCING HEARING.

{¶ ].0} Appellant argues his right to counsel was violated at the postrelease control

resentencing hearing because the trial court failed to obtain a valid waiver of his right to

counsel before allowing him to represent himself. We disagree.

{¶ 11} The Sixth Amendment to the United States Constitution and Ohio Constitution,

Article I, Section 10, both guarantee a defendant a right to counsel during the critical stages

of criminal proceedings. "Normally, sentencing is a'critical stage."' State v. Davis, 4th Dist.

No. 10CA9, 2011-Ohio-6776, ¶ 7, citing Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197

(1977). "A'critical stage' only exists in situations where there is a potential risk of substantial

prejudice to a defendant's rights and counsel is required to avoid that result; in other words,

counsel must be present'where counsel's absence might derogate from the accused's right

to a fair trial."' State v. Griffis, 5th Dist. No. CT2010-57, 2011-Ohio-2955, ¶ 28, quoting

United States v. Wade, 388 U.S. 218, 226, 87 S.Ct. 1926 (1967).

{T 12} Ohio appellate courts are divided as to whether a defendant has a right to

counsel at a resentencing hearing for purposes of imposing mandatory postrelease control.

The Fourth, Fifth, Ninth, and Eleventh Appellate Districts held that a trial court is not required

to appoint (or allow) counsel for purposes of a postrelease control resentencing hearing. See

Davis (defendant had no right to counsel at postrelease control resentencing hearing). Griffis

(same); State v. Stallworth, 9th Dist. No. 25461, 2011-Ohio-4492 (same); and State v.

-3-
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Walker, 11 th Dist. No. 2009-L-170, 201 1-Ohio-401 (defendant was not entitied to consult with

his attorney at postrelease control resentencing hearing).

{¶ 13} The Ninth and Eleventh Appellate Districts generally noted that R.C. 2929.191,

the applicable statute to remedy postrelease control error in a sentence imposed on or after

July 11, 2006 (the effective date of the statute), does not provide a right of counsel at such a

hearing. Stallworth at ¶ 27; Walker at ^ 28. The Ninth Appellate District further held that

"postrelease control defects do not affect the merits of a defendant's underlying conviction or

the lawful elements of his existing sentence." Stallworth at ¶ 29.

{i[ 141 The Fourth, Fifth, and Eleventh Appellate Districts held that because the

mandatory nature and the length of a defendant's postrelease control are governed by

statute, and thus, because a trial court has no discretion as to whether to impose postrelease

control, a resentencing hearing for purposes of imposing mandatory postrelease control is

purely ministerial in nature and does not constitute a critical stage of the proceedings. As a

result, a defendant has no right to counsel at such a hearing. Griffis, 201 1-Ohio-2955 at ^

29, 31-32 (defendant did not face a substantial risk of prejudice because the trial court is

limited to do what it was required to do in the first place, i.e., the court did not have the

authority to make any other substantive changes to the already-imposed sentence); Davis,

2011-Ohio-6776 atV 10 (same); and Walker, 2011-Ohio-401 at¶ 29.

{¶ 15} By contrast, the Third Appellate District held that "a defendant is entitled to

counsel whenever a trial court conducts a hearing for the purpose of imposing postrelease

control, even if the hearing is for the sole purpose of imposing statutorily-mandated

postrelease control." State v. Peace, 3rd Dist. No. 5-12-04, 2012-Ohio-6118, ¶ 19. The

appellate court based its holding on the fact that (1) defendants have a right to counsel

during the critical stages of criminal proceedings, including during sentencing and

resentencing; and (2) because postrelease control is part of sentencing and "has serious

-4-
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consequences in that it restricts the defendant's rights upon his release from imprisonment,"

"its imposition, even in a limited sentencing hearing, is part of a critical stage during criminal

proceedings." Id. at ¶ 12, 14. As a result, "[a] defendant is entitled to counsel in such a

critical stage, whether or not the lack of counsel prejudices him." Id. at % 14. The appeilate

court acknowledged the conflicting decisions of the Fourth, Fifth, Ninth, and Eleventh

Appellate Districts but declined to follow them.

{^1 161 Upon reviewing the foregoing decisions, we are persuaded by and choose to

follow the reasoning and holdings of the Fourth, Fifth, Ninth, and Eleventh Appellate Districts.

As the Ohio Supreme Court held in State v. Fisher, 128 Ohio St.3d 92, 2010-Ohio-6238, a

sentence that does not include the statutorily mandated term of postrelease control is void,

and the new sentencing hearing to which a defendant is accordingly entitled is limited to

proper imposition of postrelease control. Id. at ¶ 1, 29. In other words, the resentencing

hearing is not a de novo sentencing hearing. Thus, in a resentencing hearing held for the

purpose of properly imposing mandatory postrelease control, a trial court has no discretion

and is required and limited to imposing postrelease control the way it was required to do in

the first place. The trial court has no authority to make any other changes to the already-

imposed sentence. As a result, such a hearing is purely ministerial and a defendant does not

face a substantial risk of prejudice

{¶ 17} We note that in the case at bar, the trial court began the resentencing hearing

by asking appellant if he wanted to represent himself or have the court appoint an attorney

for him. The trial court had an attorney present for appellant to confer with. The trial court

allowed appellant time to discuss the decision with counsel. After conferring with counsel,

appellant told the trial court he wanted to represent himself. The trial court asked that

counsel remain so that she could answer any questions appellant may have.

{¶ 18} In light of the foregoing, we find that appellant's right to counsel was not

-5-

A-35



Preble CA2011-11-012

violated when he was allowed to represent himself at the postrelease control resentencing

hearing. Appellant's first assignment is overruled.

{¶ 19} Assignment of Error No. 2:

{¶ 20} THE TRIAL COURT ERRED AS A MATTER OF LAW IN ITS IMPOSITION OF

POST RELEASE CONTROL BY NOT FULLY AND ACCURATELY INFORMING

APPELLANT OF THE CONSEQUENCES OF THE COMMISSION OF A NEW FELONY

WHILE UNDER POST RELEASE CONTROL OR OF THE PENALTIES FOR VIOLATIONS

OF POST RELEASE CONTROL.

{1121} Appellant argues postrelease control was not properly imposed on remand

because during the resentencing hearing and in its entry, the trial court failed to advise

appellant that if he were to violate postrelease control sanctions or comrnit a new felony while

under postrelease control, prison time could be imposed in successive nine-month

increments, as set forth in R.C. 2967.28(F)(3). Appellant also argues the trial court failed to

advise him both during the resentencing hearing and in its entry that if he were to commit a

new felony while under postrelease control, he could be "sent back to prison for at least

twelve months up to a maximum of the time remaining which would have been served on

post release control had the entire period of post.re{ease control been served out."

{¶ ZZ} "Effective July 11, 2006, R.C. 2929.191 establishes a procedure to remedy a

sentence that fails to properly impose a term of postrelease control." State v. Ketterer, 126

Ohio St.3d 448, 2010-Ohio-3831, ¶ 69. "For criminal sentences imposed on or after July 11,

2006, in which a trial court failed to properly impose postrelease control, trial courts shall

apply the procedures set forth in R.C. 2929.191." State v. Singleton, 124 Ohio St.3d 173,

2009-Ohio-6434, paragraph two of the syllabus; Kettererat ¶ 69. Because appellant was first

sentenced in this case after July 11, 2006, R.C. 2929.191 applies.

{T 23} R.C. 2929.191(C) prescribes the type of resentencing hearing that must occur

- 6 -
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in order to properly impose postrelease control, and R.C. 2929.191(A) and (B) describe the

corrections to be made to a judgment of conviction in order to remedy the flawed imposition

of postrelease controi. Singleton at ¶ 24. Specifically, under R.C. 2929.191(A)(1), a

corrected judgment of conviction will include the statement that the offender will be

supervised under R.C. 2967.28 after he leaves prison. Under R.C. 2929.191(B)(1), a

corrected judgment of conviction will include the statement that:

[I]f a period of supervision is imposed following the offender's
release from prison, * * * and if the offender violates that
supervision or a condition of post-release control *'° *, the parole
board may impose as part of the sentence a prison term of up to
one-half of the stated prison term originally imposed upon the
offender.

{1^1 24} While R.C. 2929,191 refers to R.C. 2967.28, it does not require a trial court to

advise an offender in the manner asserted by appellant. In the case at bar, the trial court's

October 20, 2011 entry advises appellant that he is subject to R.C. 2967.28 (that is, to be

supervised by the Ohio Adult Parole Authority) and that any violation of his postrelease

control could subject him to a prison term of up to one-half of the prison term originally

imposed. The trial court similarly advised appellant of the above during the resentencing

hearing.

{¶ 25} We find the trial court imposed postrelease control in compliance with R.C.

2929.191 both during the resentencing hearing and in its entry. Postrelease control was

therefore properly imposed on October 20, 2011, Appellant's second assignment of error is

overruled.

{^ 26} Assignment of Error No. 3:

{¶ 27} THE TRIAL COURT ERRED TO THE PREJUDICE OF WHEN IT REFUSED

TO CONSIDER APPELLANT'S REQUEST TO REVISIT THE PREVIOUSLY IMPOSED

PRISON SENTENCE AND ORDER PRISON TERM FOR THE FOURTH DEGREE FELONY

-7-
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CHARGE TO RUN CONCURRENT TO THE SECOND DEGREE FELONY CHARGE. (sic)

{¶ 28} Appellant argues the trial court erred when it denied his request that his prison

terms be served concurrently rather than consecutively. We disagree.

{^ 29} As stated earlier, the Ohio Supreme Court held in Fisherthat when a trial court

fails to properly impose statutorily mandated postrelease control, "that part of the sentence ^

is void and must be set aside." (Emphasis sic.) Fisher, 2010-Ohio-6238 at ¶ 26. The

defendant is not entitled to be resentenced on the entire sentence -"only the portion that is

void may be vacated and otherwise amended." Id. at ¶ 28; State v. Jackson, 12th Dist. No.

CA2011-08-154, 2012-Ohio-993, ¶ 9. Further, the new sentencing hearing a defendant is

entitled to under R.C. 2929.191(C) "is limited to proper imposition of postrelease control."

Fisher at 129.

g¶ 301 In 2010, we remanded the matter to the trial court "to correct the improper

imposition of postrelease control pursuant to the procedures outlined in R.C. 2929.191."

Schleiger, 2010-Ohio-4080 atT 6. Hence, during the resentencing hearing, the trial court

was limited to imposing the proper statutorily mandated postrelease control, which it did. All

other aspects of appellant's original sentence were valid, remained in effect, and could not be

revisited by the trial court. See State v. Taylor, 4th Dist. No. 10CA7, 2011-Ohio-1391. Our

remand ordering the trial court to correct postrelease control errors did not open the door for

appellant to attack his underlying conviction or other sentencing matters. See Jackson. Had

the trial court ordered appellant's prison terms to run concurrently, it would have erred, since

doing so would have been autside the scope of its mandate which was merely to correct

postrelease control errors.

{^ 31} Appellant laments the fact that given the supreme court's decision in Fisherand

the fact the original appeal was disposed of by the filing of an Anders brief, he is effectively

denied of his right to appeal his sentence. However, we note that appellant filed a pro se

_g-
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brief in the original appeal. Appellant could have chaflenged his consecutive prison terms

then, but did not. In addition, in reviewing the record following the filing of the Anders brief

and appellant's pro se brief, we clearly found no error prejudicial to appellant, including in the

imposition of the consecutive prison terms. See Schleiger at ¶ 3.

{¶ 32} The trial court did not err in denying appellant's request that his prison terms be

served concurrently rather than consecutively. Appellant's third assignment of error is

overruled.

{^j 33} Judgmetit affirmed.

HENDRICKSON, P.J., and PIPER, J., concur.

-9-
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AMENDMENT TC? THE CONSTITUTION OF THE UNITED STATES

AMECdDiVIENT V!

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

A - 40



CONSTITUTION OF THE STATE OF OHIO

ARTICLE 1: BILL OF RIGHTS

§10 [Trial of accused persons and their rights; depositions by state
and comment on failure to testify in criminal cases.]

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than isr ► prisonment in the penitentiary, no
person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury; and the number of persons necessary to
constitute such grand jury and the number thereof necessary to concur in finding such
indictment shall be determined by law. In any trial, in any court,-the party accused shall
be allowed to appear and defend in person and with counsel; to'demand the nature and
cause of the accusation against him, and to have a copy thereof; to meet the witnesses
face to face, and to have compulsory process to procure the attendance of witnesses in
his behalf, and a speedy public trial by an impartial jury of the county in which the
offense is alleged to have been commififed; but provision may be made by law for the
taking of the deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial, always securing
to the accused means and the opportunity to be present in person and with counsel at
the taking of such deposition, and to examine the witness face to face as fully and in
the same manner as if in court. No person shall be compelled, in any criminal case, to
be a witness against himself; but his failure to testify may be considered by the court
and jury and may be made the subject of comment by counsel. No person shall be
twice put in jeopardy for the same offense. (As amended September 3, 1912.)
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2921. OFFENSES AGAINST JUSTICE AND I'UBLIC ADMINISTR-ATION

OBSTRUCTING AND ESCAPE

Go to the Ohio Code Archive Directory

ORC Ann. 2921.34 (2013)

§ 2921.34. Escape

(A) (1) No persoii, knowing the person is under detention, other than supervised release deten-
tion, or being reckless in that regard, shall purposely break or attempt to break the detention, or
purposely fail to return to detention, eitiler following temporary leave granted for a specific purpose
or limited period, or at the time required when serving a sentence in internl.ittent confinement.

(2) (a) Division (A)(2)(b) of this section applies to any person who is sentenced to a prison
term pursuant to division (A)(3) or (B) of section 2971.03 of the Revised Code.

(b) No person to whom this division applies, for whom the requirement that the entire
prison terrn imposed upon the person pursuant to division. (A)(3) or (B) of section 2971.03 of the
Revised Code be served in, a state correctional institution has been modified pursuant to section
2971.05 of the Revised Code, and who, pursuant to that modification, is restricted to a geographic
area, knowing that the person is under a geographic restriction or being reckless in that regard, shall
purposely leave the geographic area to which the restriction applies or purposely fail to return to
that geographic area following a temporary leave granted for a specific purpose or for a limited pe-
ri_od of time.

(3) No person, knowing the person is under supervised release detention or being reckless in
that regard, shall purposely break or attempt to break the supervised release detention or purposely
fail to return to the supervised release detention, either following temporary leave granted for a spe-
cific purpose or limited period, or at the time required when serving a sentence in intermittent con-
finement.

(B) Irregularity in bringing about or maintaining detention, or lack of jurisdiction of the com-
ini.tting or detaining authority, is not a defense to a charge under this section if the detention is pur-
suant to judicial order or in a detention facility. In the case of any other detention, irregularity or
lack of ju:risdiction is an affirmative defense only if either of the following occurs:
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(1) The escape involved no substantial risk of harm to the person or property of another.

(2) The detaining authority knew or should have kriou>n there was no legal basis or authority
for the detention.

(C) 'Whoever violates this section is guilty of escape

(1) If the offender violates division (A)(1) or (2) of this section, if the offender, at the time of
the commission of the offense, was under detention as an alleged or adjudicated delinquent child or
unruly child, and if the act for which the offender was under detention would not be a felony if
committed by an adult, escape is a misdemeanor of the first degree.

(2) If the offender violates division (A)(1) or (2) of this section and if either the offender, at
the time of the commission of the offense, was under detention in any other manner or the offender
is a person for whom the requirement that the entire prison term imposed upon the person pursuant
to division (A)(3) or (B) of section 2971.03 of ihe Revised Code be served in a state correctional
institution has been modified pursuant to section 2971.05 of the Revised Code, escape is one of the
following:

(a) A felony of the second degree, when the most serious offense for which the person was
under detention or for which the person had been sentenced to the prison term under division
(A)(3), (B)(1)(a), (b), or (c), (B)(2)(a), (b), or (c), or (B)(3)(a), (b), (c), or (d) of section 2971.03 of
the Revised Code is aggravated murder, murder, or a felony of the ' first or second degree or, if the
person was under detention as an alleged or adjudicated delinquent child, when the most serious act
for which the person was under detention would be aggravated murder, murder, or a felony of the
first or second degree if committed by an adult;

(b) A felony of the third degree, when the most serious offense for which the person was
under detention or for which the person had been sentenced to the prison term under, ddivision
(A)(3), (B)(1)(a), (b), or (c), (13)(2)(a), (b), or (c), or (13)(3)(a), (b), (c), or (d) of'section 2971.03 of
the Revised Code is a felony of the tbird, fourth, or fifth degree or an unclassified felony or, if the
person was under detention as an alleged or adjudicated delinquent child, when the most serious act
for which the person was under detention would be a felony of the third, fourth, or fifth degree or an
unclassified felony if committed by an adult;

(c) A felony of the fifth degree, when any of the following applies:

(i) The most serious offense for which the person was under detention is a misdemean-
or

(ii) The person was found not guilty by reason of insanity, and the person's detention
consisted of hospitalization, institutionalization, or confmement in a facility under an order made
pursuant to or under authority of section 2945.40, 2945.401, or 2945.402 of the Revised Code.

(d) A misdemeanor of the first degree, when the most serious offense for which the person
was under detention is a misdemeanor and when the person fails to return to detention at a specified
time followin; temporary leave granted for a specific purpose or limited period or at the time re-
quired when serving a sentence in intermittent confmement.

(3) If the offender violates division (A)(3) of this section, except as otherwise provided in
this division, escape is a felony of the fifth degree. If the offender violates division (A)(3) of this
section and if, at the time of the commission of the offense, the most serious offense for which the
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offender was under supervised release detention was aggravated murder, murder, any other offense
for which a sentence of life imprisonment was imposed, or a felony of the first or second degree,
escape is a felony of the fourth degree.

(D) As used in this section, "supervised release detention" means detention that is supervision of
a person by an employee of the department of rehabilitation and correction while the person is on
any type of release from a state correctional institiztion, other than transitional control under section
2967.26 ofthe Revised Code or placement in a community-based correctional facility by the parole
board under section 2967.28 of the Revised Code.

HISTORY:

134 v H 5.11 (Eff 1-1-74); 144 v H 298 (Eff 7-26-91); 144 v S 37 (Eff 7-31-92); v H 725
(Eff 4-16-93); 145 v H 42 (Eff 2-9-94); 146 v S 2 (Eff 7-1-96); 146 v H 180 (Eff 1-1-97); 146 v S
285. Eff 7-1-97; 150 v H 473, § 1, eff, 4-29-05; 151 v S 260, § 1, eff. 1-2-07; 152 v S 1.0, § 1, eff.
1-1-08; 2011 HB 86, § 1, eff. Sept. 30, 2011.
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PENALTIES FOR FELONY

Go to the Ohio Code A.rchive Directory

ORCAnn.2929:191 (2013)

§ 2929.191. Correction to judgment of conviction concerning post-release control

(A) (1) If, prior to July 11, 2006, a court imposed a sentence including a prison term of a type
described in division (B)(2)(c) of section 2929.19.of the Revised Code and failed to notify the of-
fender pursuant to that division that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison or to include a statement to that effect in thejudgment
of conviction entered on the journal or in the sentence pursuant to division (D)(1) of section
2929.14 of the Revised Code, at any time before the offender is released from imprisonment under
that term and at a hearing conducted in accordance with division (C) of this section, the court may
prepare and issue a correction to the judgment of conviction that includes in the judgment of con-
viction the statement that the offender will be supervised under section 2967.28 of the Revised Code
after the offender leaves prison.

If, prior to July 11, 2006, a court imposed a sentence including a prison term of a type de-
scribed in division (B)(2)(d) of section 2929.19 of the Revised Code and failed to notify the offender
pursuant to that division that the offender may be supervised under section 2967.28 ofthe Revised
Code after the offender leaves prison or to include a statement to that effect in the judgment of con-
viction entered on the journal or in the sentence pursuant to division (D)(2) of section 2929.14 of
the Revised Code, at any time before the offender is released from imprisonnient under that term
and at a hearing conducted in accordance with division (C) of this section, the court may prepare
and issue a correction to the judgment of conviction that includes in the judgment of conviction the
statement that the offender may be supervised under section 2967.28 ofthe Revised Code after the
offender leaves prison.

(2) If a court prepares and issues a correction to a judgment of conviction as described in di-
vision (A)(1) of this section before the offender is released from imprisonment under the prison
term the court imposed prior to July 11, 2006, the court shall place upon the journal of the court an
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entry nunc pro tune to record the correction to the judgment of conviction and shall provide a copy
of the entry to the offender or, if the offender is not physically present at the hearing, shall send. a
copy of the entry to the departnaent of rehabilitation and correction for delivery to the offender. If
the court sends a copy of the entry to the department, the department promptly shall deliver a copy
of the entry to the offender. The court's placement upon the journal of the entry nunc pro tunc be-
fore the offender is released from imprisonment under the term shall be considered, a.nd shall have
the same eflect, as if the court at the time of original sentencing had included the statement in the
sentence and the judgment of conviction entered on the journal and had notified the offender that
the offender will be so supervised regarding a sentence including a prison term of a type described
in division (B)(2)(c) of section 2929.19 of the Revised Code or that the offender may be so super-
vised regarding a sentence including a prison tern.-i of a type described in division (B)(2)(d) of that,
section.

(B) (1) If, prior to July 11, 2006, a court imposed a sentence including a prison term and failed
to notify the offender pursuant to division. (B)(2)(e) of section 2929.19 of the Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control or to include in the judgment of conviction entered on the journ.al a
statement to that effect, at any time before the offender is released from imprisonment under that
ter.m and at a hearing conducted in accordance with division (C) of this section, the court may pre-
pare and issue a correction to the judgment of conviction that includes in the judgment of conviction
the statement that if a period of supervision is imposed following the offender's release from prison,
as described in division (BX2)(c) or (d) of section 2929.19 ofthe Revised Code, and if the offender
violates that supervision or a condition of post-release control imposed under division (B) of section
2967.131 ofthe Revised Code the parole board may impose as part of the sentence a prison term of
up to one-half of the stated prison term originally imposed upon the offender.

(2) If the court prepares and issues a correction to a judgment of conviction as described in
division (B)(1) of this section before the offender is released from imprisonrnent under the term, the
court shall place upon the jaurnal of the court an entry nunc pro tunc to record the correction to the
judgment of conviction and shall provide a copy of the entry to the offender or, if the offender is not
physically present at the hearing, shall send a copy of the entry to the department of rehabilitation
and correction for delivery to the offender. If the court sends a copy of the entry to the department,
the department promptly shall deliver a copy of the entry to the offender. The court's placement
upon the jou.mal of the entry nunc pro tune before the offender is released from imprisonment under
the term shall be considered, and shall have the same effect, as if the court at the time of original
sentencing had included the statement in the judgment of conviction. entered on the journal and had
notified the offender pursuant to division (B)(2)(e) of section 2929.19 ofthe Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control.

(C) On and after July 11, 2006, a court that wishes to prepare and issue a correction to a judg-
ment of conviction of a type described in division (A)(1) or (T3)(1) of this section shall not issue the
correction until after the court has conducted a hearing in accordance with this division. Before a
court holds a hearing pursuant to this division, the court shall provide notice of the date, time, place,
and purpose of the hearing to the offender who is the subject of the hearing, the prosecuting attor-
ney of the county, and the department of rehabilitation and correction. The offender has the right to
be physically present at the hearing, except that, upon the court's own motion or the motion of the
offender or the prosecuting attorney, the court may permit the offender to appear at the hearing by
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video conferencing equipment if available and compatible. An appearance by video conferenculg
equipment pursuant to this division has the same force and effect as if the offender were physically
present at the hearing. At the hearing, the offender, and the prosecuting attorney may make a state-
ment as to whether the court should issue a correction to the judgment of conviction.

HISTORY:

151 v H 137, § 1, eff. 7-1l-0b; 2011 HB 86, § 1, eff. Sept. 30, 2011>
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Ohio Rules Of Crimiuial Procedure

Ohio Crim. R 44 (2013)

Review Court Orders which may amend this Rule..

Rule 44. Assignment of counsel

(A) Counsel in serious offenses.

Where a defendant charged with a serious offense is unable to obtain counsel, counsel shall be
assigned to represent him at every stage of the proceedings from his initial appearance before a
court through appeal as of.right, unless the defendant, after being fully advised of his right to as-
signed counsel, knowingly, intelligently, and voluntarily waives his right to counsel.

(B) Counsel in petty offenses.

Where a defendant charged vrith a petty offense is unable to obtain counsel, the court may as-
sign counsel to represent him. When a defendant charged with a petty offense is unable to obtain
counsel, no sentence of confinement may be imposed upon him, unless after being fully advised by
the court, he knowingly, intelligently, and voluntarily waives assignment of counsel.

(C) Waiver of counsel.

Waiver of counsel shall be in open court and the advice and waiver shall be recorded as provid-
ed in Rule 22. In addition, in serious offense cases the waiver shall be in writing.

(D) Assignment procedure.

The determ,ination of whether a defendant is able or unable to obtain counsel shall be made in a
recorded proceeding in open court.
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