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I. EXPLANATION OF. WHY THIS CASE IS OF PIJ:gLIC AND
GREAT GENERAI. INTEREST

'I'his case is of public and great general interest because as the Tenth District Court of

Appeals noted in its Decision, this attorney work-product case is one of first impression in Ohio

with respect to the production of surveillance videos during the course of discovery -"[wle note

that, while our independent research does not reveal an Ohio case wllich has directlv considered

the issue betore this court, regarding discovery of a surveillance video prepared by defendant in

anticipation of litigation in a personal injury action..." (Appx at 9). Without any prior guidance

from this Court or any other appellate courts in Ohio, the Tenth District erroneously affirmed

the Trial Court's Decision and Entry compelling the production of video surveillance materials

that were specifically prepared in anticipation of litigation for trial i.mpeachment purposes. As a

result of its legally flawed Decision, the Tenth District has effectively gutted Ohio's attorney

work-product doctrine as set forth in Civ. R. 26(B)(3).

The Tenth District's holding that a surveillance video prepared for litigation must be

produced during the course of discovery creates a real danger that parties will not be able to

adequately prepare their cases for trial if their work-product materials are to be ultimately

produced to the opposing party. Pursuant to the Tenth District's Decision, it is now conceivable

that in all types of cases, video surveillance materials are automatically discoverable before trial.

For exainple, even in workers' compensation cases where the credibility of a recipient of benefits

is at issue, surveillance videos used to investigate fraud would have to be produced to the

recipient before the materials can be used to establish a fraudulent claim. The ramifications of

the Tenth District's Decision. are far reaching beyond this case and will affect all types of cases -

civil, administrative and criminal.



In Ohio, the work-product doctrine is paramount, but the Tenth District's Decision is

nothing more than a judicial elimination of a party's privileged work-product protection. The

Tenth District's evisceration of Ohio's attorney work-product doctrine puts litigants in an

impossible position. On the one hand, the Tenth District recognized that the preparation for trial

demands that an attorney work with a certain degree of privacy, free from the unnecessary

intrusion by opposing parties. On the other hand, the Tenth District has now held that

surveillance videos prepared solely in anticipation of litigation for impeachment purposes at trial

is not protected by the attorney work-product privilege.

'I he rf'enth District has created a situation where all surveillance videos prepared for trial

impeachment purposes will be required to be disclosed and produced during the course of

discovery. This case is of such considerable public and general interest because the Tenth

Distr.ict's total disregard for the attorney work-product privilege provides legal authority whereby

litigants throughout Ohio now face the real risk of being prohibited from preparing an adequate

case with the use of surveillance videos. The purpose of the attorney work-product doctrine is to

protect trial preparation materials and information. If the Tenth District's Decision is allowed to

stand, the impeachxnent value of surveillance videos will be prejudicially diminished, if not

completely lost, through the production of such impeachrnent evidence. Undoubtedly, if a par-ty

is given a surve.illance video before trial, that party will be able to unfairly prepare prior to trial

to lessen the impact of such impeachment evidence.

Action by this Court is necessary in order to ensure that trial attorney work-product is

properly protected. The error in the Tenth District's Decision violates the fundamental principles

of the attorney work-product doctrine and, consequently; litigants' materials and infoiination

pertaining to impeachment evidence are no longer protected. There can be no question that the
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Tenth District's Decision constitutes a legal divergence from Ohio's long and well-established

attorney work-product doctrine. Now with the real danger that their impeachment evidence, like

surveillance videos, will be disseminated before trial, litigants will be discouraged from fully and

adequately preparing their cases for trial.

Once again, in order for this Court to conclude that this case is of public and great general

interest and wortlly of this Court's review, this Court need not go any ftirther than accepting the

Tenth District's acknowledgement that this case is one of first impression, i.e., neither this Court

nor any other appellate court in Ohio has addressed the issue of whether a sui°veillance video

prepared for trial impeachment purposes must be produced during the course of discovery or

should be protected by the attorney work-product privilege. It is clear that the legal confusion

created in the Tenth District's jurisprudence requires guidance and clarification from this Court.

This Court now has the opportunity to reinstate Ohio's attorney work-prodtret doctrine and to

provide all Ohio Appellate and Trial Courts, for the first time, with confirmation on how to

gttarantee the protections of the attorney work-product privilege.

III. STATEMENT OF THF, CASE AND F`AC'I'S

Plaintiff-Appellee Henry Smith filed this medical malpractice action on December 10,

2010 against Defendants-Appellants Ying H. Chen, D.O. and his medical group OrthoNeuro.

Plaintiff alleged that Dr. Chen negligently performed a neurological spine surgery on January 15,

2007. Plaintiff further alleged that as a result of the surgery, he suffered from weakness and pain

in his neck which required additional surgery. Plaintiff now claims that he suffers from

progressing pain, discomfort and weakness in his neck and back.

During the course of discovery, on Jti1e 18, 2012, Plaintiff served Defendants a Request

for Production of Documents requesting "complete copies of any and all investigative reports,
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videotapes, audiotapes, witness statements, etc. that were prepared by Boerger Investigative

Services, Jean Knable or Jeremy Grimes, concertaing Henry Smith's activities or disabilities

intended for use in the above matter." On October 29, 2012, Defendants forxnally objected to

Plaintiff's Request for Production on the basis that the requested materials constituted privileged

attorney work-product which Defendants intended to use solely as impeachment evidence.

On November 8, 2012, Plaintiff filed a Motion to Compel the production of Defendants'

surveillance video materials. On November 12, 2012, Defendants filed their Memorandum

Contra Plaintiffs Motion to Compel. Defendants argued that since the surveillance video

materials were explicitly prepared in anticipation of trial, they were privileged and protected by

the attorney work-product doctrine. Defendants furtller argued that pursuant to Loc. R. 41.04,

they were not required to produce impeachment exhibits.1

On December 5, 2012, the Trial Court issued its Decision and Entry granting Plaintiff's

Motion to Compel. In its Decision and Entry, the Trial Court erroneously applied a balancing

test in favor of Plaintiff at the expense of Oliio's attorney work-product doctrine as set forth in

Civ. R. 26(B)(3) - "The surprise and unfairness to Plaintiff outweighs the considerations of

attorney work-product privilege offered by Defendants."

Notably, the Trial Court recognized that this case presented a novel and interesting issue

with respect to surveillance videos and the attorney work-product doctrine. In addressing the

First District Court of Appeals Decision of Thrope v. Rozen, 151 Di.st. No. C:-960143, 1997 WL

610 630 (Oct. 3. 1997), a case presented by both parties, the Trial Court stated:

As aptly stated in Thrope, "the issue of whether a
surveillance video is discoverable is a very interestuig one;
raising competing policy considerations of elimination of surprise

1 The Tenth District held that the issues pertaining to Loc. R. 41.04 were not properly before the
Court since they did not involve privileged issues (Appx at 8).
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at trial and the unfairness of advance disclosure of cross-
examination which anticipates untruthfulness."

(Trial Court Decision and Entry quoting 7hrope at fn 5)(Emphasis Added),

S.ince the Trial Court ordered the production of privileged attorney work-product

materials, on I)ecember 6, 2012, Defendant pursued an interlocutory appeal to the Tenth District.

Upon appeal, Defendants argued that the Trial Court, as a matter of law, erred in granting

Plaintilf's Motion to Compel the discovery of their surveillance video since it constituted

privileged and protected attorney work-product. On November 7, 2013, the Tenth District

erroneously affirmed the Trial Court's Decision and Entry ordering the production of

Defendants' privileged surveillance video.

With respect to the Tenth District's Decision, it is worth noting at the outset that the

Tenth District acknowledged that this case was one of first impression with respect to the

production of video surveillance materials during the course of discovery where the attorney

work-product is asserted:

... We note that while our independent research does not reveal
an Ohio case which has directly considered the issue before this
court, regarding discovery of a surveillance video prepared by
a defendant in anticipation of litigation in a personal injury
action, our research reveals several federal courts which have
considered the issue ...

(Appx at 9)(Emphasis Added).

Not only did the Tenth District recognize that its Decision was one of first impression in

Ohio, the Tenth District has effectively provided for the automatic production of video

surveillance materials during the course of discovery, even though such materials constitute

privileged attorney work-product prepared solely for trial impeachment purposes. (Appx 8-11).

The 'I'enth District set forth an unfounded statement of law and created a conflict with respect to
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the protections that are guaranteed to parties pursuant to Ohio's attorney work-product doctrine

in Civ. R. 26(B)(3).

This Court should accept .jurisdiction over this matter in order to address the Tenth

District's abrogation of Ohio's attorney work-product doctrine.

H. LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1: The Tenth District's I)ecision Is One Of
First Impression In That It Has Allowed During The Course of Discovery
For The Production Of Surveillance Videotapes T'o Be Used For
Impeachment Purposes In Direct Violation Of Ohio's Work-Product
Doctrine As Set Forth In Civ. R. 26(B)(3)

The Tenth District erroneously affirmed the Trial Court's ordering of the production of

the video surveillance where it clearly constituted privileged and protected attorney work-

product and Plaintiff could not show good cause for the production of the contents of the video.

The Tenth District adopted the Trial Court's legally flawed use of a balancing test to determine

whether the video should be produced when it held "The surprise and unfairrtess to Plaintiff

outweighs the consideration of attorney work-product privilege offered by Defendants." (Trial

Court Decision & Entry at 4). This was not the correct standard that Plaintiff had to meet to

overcome the attorney work-product privilege and, therefore, the Tenth District has set forth an

improper statement of law.

Civil Rule 26(B)(1) permits parties to obtain discovery "regarding any matter, not

privileged, which is relevant to the subject matter involved in the pending action." This Court

has stated that a discovery issue that involves the assertion of an alleged privilege is reviewed cie

novo_ See Wardv: Summa Ilealth Sys., 128 Ohio St.3d 212; 2010-Ohio-6275, N.E.2d 514, fi13;

Roe v. I'Zannecl Parenthood S. W. QhioRegion, 122 Ohio St.3d 399; 2009-Ohio-2973 912 N.E.2d

61, T,29. This Court has also held that the determination of whether materials are protected by
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the work-product doctrine and the determination of "good cause" under Civ. R. 26(B)(3) are

"discretionary determinations to be made by the trial court." State ex r•el. Grecrter Cleveland

Regional 2"rcrrtsitAutlz. v. Guzzo, 6 Ohio St.3d 270, 271, 452 N.E. 2d 1314 (1983). It is an abuse

of discretion if the court's ruling is "unreasonable, arbitrary or unconscionable." Blakemore v.

Blcakemore, 5 Ohio St3d 217, 219, 450 N.E.2d 1149 (1983).

Civil R_ule 26(B) provides in relevant part:

(3) Trial preparation: materials. Subject to the provisions of
subdivision (B)(5) of this rule, a party may obtain discovery of
documents, electronically stored information and tangible things
prepared in anticipation of litigation or for trial by or for another
party or by or for that other party's representative (including his
attorney, consultant surety, indemnitor, insurer, or agent) only
upon a showing of good cause therefor....

(6) Claims of Privilege or Protection of Trial-Preparation
Materials.
(a) Information Withheld. When information subject to discovery
is withheld on a claim that it is privileged or subject to protection
as trial preparation materials, the claim shall be made expressly
and shall be supported by a description of the nature of the
documents, communications, or things not produced that is
srifficient to enable the demanding party to contest the claim.

The purpose of the work-product rule is "to prevezit an attorney from taking undue

advantage of his adversary's industry or efforts." Juckson v. GY•eger, 110 Ohio St.3d 488, 491,

2006-Ohio-4968, 854 N.E.2d 487. Civil Rule 26(B)(3) places the "burden on the party seeking

discovery to demonstrate good cause for the sought after materials." Id. "A showing of bood

cause under Civ. R. 26(B)(3) requires demonstration of a need for the materials - i.e., a sllowing

that the materials, or the information they contain, are relevant and otherwise unavailable." Icl.

`°[A]ttorney work-product, inc:luding but not limited to mental impressions, theories, and legal

concltisions, may be discovered upon a showingof good cause if it is directly at issue in the case,
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the need for the information is compelling, and the evidence cannot be obtained elsewhere."

Squire, Sanders & Dempsev, L.L.P. v. Givavdan Flavors Corp., 127 OlzioSt.3d 161, 2010-Ohio-

4469, 937 N.E.2d 533,60.

Plaintiffs argument for good cause for the production of the surveillance video was that

Plaintiff had no knowledge of what might be on the video and that he had not had an opportunity

to ascertain the quality or accuracy of what the video portrays. Plaintiffs argu7raent did not

satisfy the requirements of good cause for the production of this video and, therefore, the Tenth

District has set for a legally ilawed precedent with respect to the production of surveillance

video materials protected by the attorney work-product doctrine.

Plaintiffs claim against Defendants is for medical malpractice. "In order to establish

medical malpractice, it must be shown by a preponderance of the evidence that the injury

complained of was caused by the doing of some particular thing or things that a physician or

surgeon of ordinary skill, care and diligence would iiot have done under like or similar

conditions or circumstances, or by the failure or omission to do some particular tliing or things

that such a phvsician or surgeon would have done under like or similar conditions and

circurnstances, and that the injury complaiiied of was the direct result of such doing or failure to

do some one or more of such particular things." Bruni_ v. Tatsuini, 46 Ohio St.2d 127, 131, 346

N.E.2d 673 (1976). Proof of the recognized standards must be established through expert

testimonv. Id. at 131-132. In effect, proof of malpractice requires first, evidence as to the

recognized standard of the medical community in the particular kind of case and, second, a

showing that the physician negligently departed from the standard in his treatment of the

plaintiff. Id. at 131.
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Before the Trial Court could order the production of Defendants' suxveiilance video, it

was required to establish that the information contained on the video was directly at issue in this

lawsuit and the need for the iiiform:ation was compelling for Plaintiff to establish his claims of

medical malpractice. The surveillance video provides no evidence as to the recogni.zed standard

of medical care required by Defendants in this case, nor does it provide any evidence concerning

whether Defendants negligently departed from the standard of care in the treatinent of the

Plaintiff. 'Therefore, Plaintiff was unable to show good cause for the production of Defendants'

surveillance videotape and, thus, the 'I'enth District incorrectly affirined the ordering of its

production. The inforznation on the video was not central to or relevant to whether the alleged

medical malpractice was committed. Furthermore; the video was not necessary or compelling

for I'laintiff to establish his damages. Plaintiff can still establish his damages through his own

testimony, medical records, the testimony of his experts and other witnesses.

The present case materially differs from those cases that have ordered the production of

surveillance videos over a work-product objection. For example, in Sutton v. Steven Painton

Corpcrration, 19' ) Ohio App. 3 )d 68, 2()11 -Ohio-841, 951 N.E.2d 91, the court ordered production

of a surveillanee video where the plaintiff s claims of invasion of privacy and intentional

infliction of emotional distress against the defendant were directly related to defendant's

involvement in the investigation and surveillance of the plaintiff. The court found that the

information sought, that being the video, was directly at issue in the lawsuit and was necessary

for the plaintiff to establish his claims of invasion of privacy and intentional infliction of

emotional distress. Such is not the case here.

The Tenth District's concern in this case that if the video was not produced that Plaintiff

would have no opportunity to determine if the video had been manipulated or if the person on the
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video was unwarranted. Such concern does not form a basis as an exception to the work-product

privilege. In Rarift v. Lyons (1991), 163 Wis.2d 282, 471 N.W.2d 254, the court addressed this

issue and ruled this was not a sufficient reason to compel pretrial disclosure of the privileged

work-product surveillance video. The Ranft court noted that a"lawy.er's strategic decision to

invest a client's resources on photographic or video surveillance is protected work-product." Id.

at 301. The court found that "[D]isclosure of the fact of stzrveillance and a description of the

material recorded would impinge on the very core of the work-product doctrine." Id. at 302.

The court further observed that "as a general proposition that is not intended to reflect on any

party or lawyer in this case, concern that surveillance material exists might very well advance,

rather than impede, the quest for the truth." Id. at a 02. Finally, the coctrt pointed with approval

to the trial court's reasoning that "any surveillance materials would have no `probative value' if

Mrs. Ranft 'testifies in conformity with the facts as they are and answers truthfully in all

respects."' Id. at 303. In this case, Plaintiff should have no concern about Defendants`

surveillance video if he simply provides truthful testimony.

1'he Tenth District also believed, incorrectly, that the impeachment value of the contents

of the video would somehow be maintained because the production would occur after Plaintiff's

deposition and his sworn testimony had been "frozen." This does not recognize the reality of

trial as the impeachment value of the video will certainly be diminished, if not totally lost,

through its production. TIaving ad.vance notice of impeachment evidence that will be used on his

cross-examination, Plaintiff will be able to prepare accordingly to lessen the impact of this

evidence on the trier of fact.

Credibility is dependent upon the willingness of the witness to tell the truth aiid upon his

ability to accurately describe the events recounted. "If the court finds the witness otherwise
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praperly qualified, the witness should be allowed to testify and the defendant given ample

opportunity to impeach his or her perceptions azid recollections." United States v. Roach, 590

F.2d 181, 186 (5t' Cir. 1979). In assessing the credibility of a witness, the trier of fact looks not

only to the content of the witness' testimony on direct examination and his answers to questions

asked on cross-examination, the trier of fact also assesses the demeanor of the witness

throughout. "A witness' demeanor on the stand is an element of importance in the solution of

the always difficult problem of determining the truthfuhiess of his testimony. The demeanor of a

witness is always assumed to be in. evidence." The William J. Riddle, 102 F.Supp. 884, 887

(S.D.N.Y.), aff d 200 F.2d 608 (2d Cir. 1952).

Plaintiff's demeanor on the stand not only during direct examination, but on cross-

examina.tion when his testimony is being impeached by the use of the surveillance video, is an

important element for the trier of fact when assessing Plaintiff's credibility. By requiring

Defendants to produce the surveillance video over counsel's work-product objection, when

Plaintiff cannot show good cause, would unfairly prejudice Defendartts' ability to defend

themselves in this action. If the `I'enth District's Decision is allowed to stand, surveillance video

materials prepared for impeachment purpose will be automatically discoverable. As such, there

will no longer exist any impeachment value to the use o1'surveillance videos.

The Tenth District's Decision completely defeats the purpose of the attorney -vvork-

product doctrine and completely eliminates the proper use of impeachment evidence, The 'Tenth

District's disregard of Ohio's attoa-tzey work-product privilege neither serves a public interest nor

protects the rights of parties to adequately prepare their cases for trial. This Court should accept

jurisdiction over this case in order to correct the confusion that the Tenth District has created

with respect to Ohio's attorney work-product doctrine.
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IV. CONCLUSION

The Tenth District's Decision is not only a case of first impression in Ohio, it goes far

beyond common sense with respect to Ohio's attorney work-product privilege and the proper use

of impeachment evidence. The Tenth District has effectively guaranteed that litigants in all

types of cases (civil, adtninistrative and criminal) are automatically entitled to obtain during the

course of discovery video surveillance materials that were specifically prepared in anticipation of

trial and solely for impeachment purposes. The Tenth District has effectively eliminated a

litigant's ability to adecluatelyprepare a case before trial by improperly creating a judicial

elimination of Ohio's attorney work-product privilege. Consequently, all Ohio litigants' right to

fully prepare their case for trial is no longer paramount in Ohio. tJnder the Tenth District's

Decision, there now exists new legal authority creating a real danger that video surveillance

materials will no longer be a means of inipeaching opposing parties or witnesses at trial.

`I'his Court should accept jurisdiction, resolve the confi,ision created by the 'I'enth District

and provide Ohio Court's with the proper guidance needed witll respect to Ohio's attorney work-

product doctrine.

12



Respectfully submitted,

, _c
VI)o as G. eak (0^ ^

(COtI^I^'SEL OF RECORI))
Roetzel & Andress, LPA
One Cleveland Center, Ninth Floor
1375 East Ninth Street
Cleveland, OH 44114
Telephone : 216. 623 . 015 0
Fax: 216.623 .01 34

FREDERICK A. SEWARDS (0046647)
fsewards@h,-,wlawyers.com
Hammond Sewards & Williams
556 E. Town Street
Columbus, OH 43215
Phone: 614-228-6061 /Fax: 614-228 ®5 883

Counsel.f'or Defendants-Appellants,
Ying 17: Chen, D. O. and C1rthoXeuro

13



PROOF OF SERVICE

^
A copy of the foregoing was served on December Z^ , 2013 pursuant to Civ.R.

5(B)(2)(c) by mailing it by United States mail to:

David I. Shroyer, Esq.
Colley Shroyer & Abraham, LPA
536 S. High Street
Columbus, OH 43215
dshroyerc^csalawfirm.com

A ttorneys for Plaintiff=Appellee
Henry Smith

^' ^ s

ouglas 01'. Leak
Frederick Sewards

78836521

14



OA076 - D3

IN THE COURT OF APPEALS OF OHIO

TEIrTFIi AI'PELLATE DISTRICT

Henry SYnith,

Plaintiff-Appellee,

V.

Ying H. Chen, D.O., et al,

Defendants-Appellants.

No. 12:AP-102'J
(C.P.C. No. ioCVA-c2-18o58)

(REGU.L..4R CqI.ENDAR)

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

November 7, 2013, appellants' a.ssignment of error is overruled, and it is the judgment and

order of this court that the judgment of the Franldin County Court of Comrnon Fleas is

affirrned. Cost shall be assessed against appellants.

CONNOR, J., SADLER and McCOR1tiIAC, JPJ,

Judge John A. Connor

MeCORMAC, J., retired, formerly of the Tenth
Appellate District, assigned to active duty under
the Ohio Constitution, Article IV, Section 6(C).

AppxO1
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Tenth District Court of Appeals

Date; l 1-07-2013

Case'I'itle: HENRY SMTT4-i -VS- D1Z. YJI`?G H CHEN DO

Case Number: 12A1'001027

Type: JEJ - JUDGMENT EIv7TR^.'

So Ordered

Js/ Judge John A. Connor

Eleotronicaily signed on 2:113-tJo•J-07 page 2 of 2
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IN TI-IE COUIZI` OF APPEALS OF OHIO

'1'EN'1'H APPELLATE DISTRICT

Henry .Srnith,

Piaintiff-r2ppellee,
No.12AP-ioz7

v. (C.P.C.No. 10G'VA-12-18o^58)

Ying H. Chen, D.O. et al., (FZEGUL,AR QUENDAH)

Defendants-Appellants.

D E C I S I 0 N

Rendered on November 7, 2013

Colley Sthroyer & Abrcxl zarn Co., LPA, and David I Shr`oyer,
for appellee.

Ham.rnorzd Sewccrds & Williciins, and rrederick A. Seu^^ards,
for appellants.

APPEAI. from the Fraiiklin County Court of Common Pleas

CONNOR, J.

{¶ 1} Defendants-appellants, Ying H. Chen, D.O., and OrthoNeuro (collectively

"defendants"), appeal froin a juclgnient of the Franklin County Court of Common Pleas

granting the motion to compel discovery of plaintiff-appellee, IIenry- Sinith ("pla%ntiff"),

Because plaintiff established good cause for production of surveillance video, we affirnl.

1. FACTS A.IYD PROCEDURAL HISTORY

2) Ozi December 10, 2010, plaintiff fiied a medical malpractice conzplaint

against defendants. Plaintiff aJleged that on January 15, 2oo7, Dr. Chen, a neurological

spine surgeon employed by OrthoNeuro, performed ,surgery on plazntiff's back. Plaintiff

claimed that fo3lowing the surgcz•y he s^affered from weakness and pain in his neck and

Appx03
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No. 12AP -1Q27 2

back, vvhich he believed vras the resUt of "intraoperative spinal coed iscbemia catised by

the surgery procedure." (Complaint, t 15.) Plaintiff had an additional surgery on June 9,

2007 to relieve his wealraless and pain. Plaintiff alleged that he now st3ffers froixi cervical

spondylosis, constailtly experiences progressing pain, discomfort, and weakness in his

neck and back, and has entered into chronic pain nianagenient and is on chronic

disability. t'laintiff asserted that he has incurred permanent medical expenses, "loss of

enjoyment of life, inability to do usual functions, losi wages, and a lost earning capacity."

(Complaint,12q..)

€^ 31 Defendants filed an answer to the complaint, and the pax.ties proceeded with

discovery. 1'laintiff was deposed on January 6, 2012. On March 12, 2012, defendants filed

their final pre-trial statentent, identifying Jeanne Knable and Jeremy Grhnes as two

indivi.duals who iqoulcl testify for the defense regarding plaintiffs activities.

4) On June 18, 2ox2, plaintiff filed a request for production of documents,

requesting copies orf °' 'any and all investigative reports, videotapes, audiotapes, witness

statements, etc., that were prepared by Boerger Investigative Services, Jeanne Knable or

Jeremy Grimes, concerning Henry Smith's actizities or disabilities intended for use in the

above niatter.° °(:Vlotion to Compel, 2.) Defendants objected to the request, asserting

that any such video strrveillance nlaterials were privileged attorne,y Vrork-product, ivhich

defendants intended to use solely as impeachment evidence.

{ ,̂ 5} On November 8, 2012, plaintiff filed a motion to compel the production of

the surveillance evidence, or, alternatively, a niotion in limine to prevent defendants from

introducing the surveillance evidence during trial. I'laintiff noted that he had no

knowledge of what might be on the surveillance video and asserted that if the video were

not produced he would have "no opporturity to ascertain the quality or acct7.racy of what

the video portrays" or whether "the video inaages ha[d] soriiehow been manipulated or if

the person in the video [was] even, actually, Plaintiff." (Motion to Compel, 4.)

{¶ 5} Defendants filed their memorandum contra plaintifCs motion to compel on

November 12, 2012. Defendants asserted in the zx3.otion that, Franklin County Court of

Common Pleas Local Rule ("T,oc.R.") q:l.o4 provided that parties need not disclose

im.peacrlt.ent exhibits in their pre-tria] stateinent, Loc.R. 41.04 recognized the privileged
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nature of impeachment evidence. Defendants further asserted that, as they prepared the

video for trial, it was attorney work-product and plaintiff had not established good c.awe

for its production.

1171 On December 5, 2012, the cotut issLZ ed a decision and entry granting the

motion to compel. The court determined that Loc.R. 41.o4 nad limited applicabihty, as

the rule only pertained to whether a party was required to disclose the existence of certain

types of evidence to the opposing party before trial. The court found that plaintiff had a

compelling need to view the video prior to trial, in order to ascertain. Whether defendants

had manipulated the video. Because defendants had already taken plaintiffs deposition,

the court found that even "if the contents of the video are shown to Plaintiff, the

impeachment value claimed by Defendants still stands," as plaintiff's "sworn testimony

[was] 'frozen.' „(Decision and Entry, 4.) The court conchided that the "surprise and

unfaisness to Plaintiff outweigh[ed] the considerations of attorney woxk product privilege

offered by Defendants." (Decision and En.try, 4.) Defendants timely filed an appeal from

the court's decision.

II. ASSIGNMENT OF ERROR

{^[ $1 Defendants sole assignment of error asserts as follows:

The trial court erred, as a matter of law, when it granted
Plaintiffs Motion to Compel Discovery of Defendants'
Surveillance Videotape since its purpose was to be used by
Defendants for impeachment purposes only and it c.onstitutes
Defendan.ts' counsel's work product.

III. MOTION TO COMPEL PROPERLY GRANTED

{¶ 9} Defendants assert the trial court erred in granting pWntiff's motion to

compel, as the surveillance video is privileged attomey work-prodtict and defendants -vvill

only use the video as impeachment evidence at trial.

{¶ 10} Before addressing the merits of the case, we note that appellate courts can

only "review and affirm, modify, or reverse judgments or fznal orders." Ohio Constitution,

Article IV, Section 3(13)(2). A judgment that leaves issues unresolved and contemplates

further action by the court is not a final appealable order. Briggs v. Mt. Camzel Ilealth

S^ys,, ioth Dist. No. o7AP-251, 2oo7-Ohio-5558, 1( 7. Thus, discovery orders are generally
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interlocutory orders which are not immediately appealable. Legg v. .Haltet, xoth Disk_ No.

07AP-170, 2007-Ohio-6595, 91 15•

{^ 11} While general discovery orders remain interlocutory, "orders requiring the

disclosure of privileged inf'ormation are final and appealable." Id. at 9( 16. R.C.

2505.o2(B)(4) spec'rties that an order granting or denying a proAsional remedy is final

and sLibject to retiiew if the order (1) "in effect determines the action with respect to the

provisional remedy and prevents a judgment in the action in favor of the appealing party

with respect to the provisional remedy," and (2) "[t]he appealing party would not be

afforded a meaningful or effective remedy by an appeal following final judgment as to all

proceedings, issues, claims, and paxti.es in the action." A"provisiorkat. remedy" is "a

proceeding anciilary to an action, in.cluding, but not limited to, a proceeding for * * *

discovery of privileged matter." R.C. 2505.o2(A)(3). The "work-product doctrine provides

a qualifced privilege protecting the attorney's mental processes in preparation of

litigation." (Emphasis sic.) Squire, Sanders &Dempsey, L.L.P. v. Givaudtzn Flavors

Corp., 227 Ohio St.3d 161, 2oxo-Oh.io-4469, 1( 55. As the order at issue determined that

the stu•veillance video was attorriey work-product subject to discovery for good cause, it is

a final appealable order whieh this court may properly review.

{^ 12} "A trial court enjoys broad discretion in the regulation of discovery, and an

appellate coart vvill not reverse a trial court's decision to sustain or overrule a motion to

con-ipel discovery absent an abuse of discretion." Star•k v. Gout. .Flccounfing Solutions,

Inc., ioth Dist. No. o8AP-987, 20og-C)hio-5203_, T 14. Generally, whether "information

sought in discovery is confidential and privileged 'is a question of law that is re`°iewred de

novo.` " MA Equip. Leasing Z, L.L.C. v. Tilton, ioth Dist. No. 12AP-564, 2012-Ohio-4668,

11,3, quoting Pled. Mut. of Ohio v. Schlotterer, 122 Ohio St.3d i8a, 2oo9-Ohia-2496, ¶13.

However, "Qhio courts do not review all issues si:urounding privilege de novo." Id. at ¶ 16.

'Whether naaterials are protected by the attorney work-product privilege, and the

deter,rn.ination of the good-cause exception to that privilege, are not characterized as

"questions of laiv, but as 'discretionary detenninations to be made by the trial court., '

Id., quoting State ex rel. Greater Cleveland Regional Transit Audi. U. Guzzo, 6 Ohio St,3d

270, 271 (1953). See id. at 1I :t€1(noting that the appropriate slandard of review "ultimately
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depends upon whether an appellate cot1rt is reviewing a question of law or a question of

fact"). Accordingly, we review the trial court's determination of good cause for an abuse

of discretion.

{113} "The scope of pretrial discovery is broad and parti.es may obtain discovery

regarding any xnatter that is not privileged and is relevant to the subject matter." Legg at

1 15, citing Civ.R. 26(13)(1). The work-product doctrine provides for a lirnited privilege

4vnich protects documents, electron.ica7.ly stored information and other tangible things

"prepared in. anticipation of litigation or for trial by or for another party or by or for that

other party`s ropresen:tative." Civ.R 26(B)(3).

{¶ 14} The work-product doctrine emanates from the United States Supreme Court

decisioii in Hickman v. Taylor, 329 U.S. 495, 511 (1947), in which the Supreme Court

recognized that proper case preparation demands that an attorney "work with a certain

degree of privacy, free from u.nnecessary intrusion by opposing parties and their counsel."

M at 5ao. If an attorney's work-product prepared in anticipation of litigation were "open

to opposing counsel on mere demand, m.uch of what is now put dotvn in writing would

remain unwritten. * * * Inefficiency, unfairness and sharp practices would inevitably

develop in the giving of legal advice and in the preparation of cases for trial." .Zd, at ,rl.

The Hickman court acknowledged, however, that "[w]here relevant and non-privileged

facts remain hidden in an attorney's file and where production of those facts is essential to

the preparation of one's case, discovery may properlybe had." Id.

{11 151 Thus, the work-product doctr'sne provides " 'a zone of privacy in which

lawyers can analyze and prepare their client's case free from scrutiny or interference by an

adversary.' " Squires, Sanders & Dempsey at ¶ 55, quoting Hobley v. Burge, 433 F•3d

946, 949 (7th Cir.2oo6). See also Civ.R. 26(A). '7ie doctrine is " 'an intensely practical

one, groun.ded in the realities of litigatiorz in our adversary syste:zri,' and the privilege

afforded by the work-product doetrinc is not absolute." Id., quoting United States v.

Nobles, 422 U.S. 225, 238-39 (1975).

{!^ 16) Civ.R. 26(B)(3) thus provides that an attorney's materials prepared in

anticipation of litigation are discoverable "only upon a showing of good cause therefor."

The party seeking discovery carries the burden of demonstrating good cause for the
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sought-after materials. Jackson v. Greger, iio Ohio St.3d 488, 2oo6-Ohio-4968, g( t6.

"[A] showing of good cause under Civ.R. 2£6(P))(S) requires demonstration of need for the

rnaterials----i.e., a showing that the materials, or tlle information they contain, are relevant

and otherwise unavailable." Id. More recently, the Supreme Court of Ohio lias e^.-plained

that "attorney work product, * " '^ may be discovered upon a showing of good cause if it is

directly at issue in the case, the need for the information is cornpelling, and the evidence

cannot be obtained elsewhere." Squire, Sanders &De:npsey atT 6o.

{¶ I:71 The parties do not dispute that the surveillance video was prepared at the

direction of defendants' counsel in anticipation of litigation. Thus, they do not dispute

that the suxweillance video is attorney work-product. Accordingly, the parties simply

dispute the court's finding that plaintiff established good cause for the production of the

surveillance video.

.1118) Defendants assert that Loc.R. 41.04 recognizes the „privileged nature of

[impeachment] evidence." (Defendants' brief, 4.) Loc.R. 41.04 states, in pertinent part,

that a party must list in their pre-txial statement "all evidence eKpected to be offered into

evidence, except exhibits to be used only for irnpeacb:ment.,, I.oc.R 41.04 simply details

what information must be contained in a party's pre-trial statement. "Che rule does not

state that evidence is privileged solely because a party intends to use such evidence for

impeachment purposes. Rather, the general rules of discovery would apply to such

evidence. See Czv.R. 26(B)(i).

(1191 As noted above, this court reviews only final appealable orders. Thus, "the

privilege issue is the only part of the trial court's order that comports with the definition of

'fin:al order' under R.C. 2505.02(B).° C''arcia v. O'Rourke, 4th Di:.st. No. 02CAx.6, 2003-

Ohio-2780, 1 11. Defendants' contentions regarding Loc.R. 41.04, and the trial court's

n-ding on the same, are thus not properly before this court. Rather, the orAy issue

properly before this court is wliether the surveillance video is privileged attorney v,rork-

product subject to production for good cause.

tT. 201 Defendants' reliance on Thrope v. Rozen, ist Dist. No. C-960143 (Oct. 3,

1997) is simflarly misplaced, as Thrope does not concern discovery of attorney work-

product. In Thrope, the defense introducerl a su.rveillance video during its case-in-chief,
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"which contradicted [the plaintiff's] earlier testimony concerning the extent of his

disabil'aties." Id. The plaintiff argued on appeal that the trial court erred in allowing the

defendant to introduce the video, as the defendarit had not produced the video ir.

discovery. The court noted, however, that the plaintiff had not made a discovery request

which would have obligated the defendant to produce the video. Moreover, in 7hrope, the

defendant did provide the plaintiff with "both the edited and the unedited versions of the

tape the daybefore the tape was used at trial." Id. As Thrope does not concern the work-

product privilege, and as the defendant in 7'hrope voluntarily produced the surveallance

video to the plaintiff before trial, Thrope is inapplicable in the instant case.

(^[ 21) Defendants assert that the trial courfi employed the incorrect standard to

determine whether plaintiff established good cause. Defendants note that the trial court

"used abala_ncing test to determiine whether the video should be produced at trial when it

held '[t]he surprise and unfairness to Plaintiff outweighs the consideration of attorney

work product privilege offered by 13efendants.' "(Appellants' brief, 6.)

{¶ 22} As noted above, under Civ.R. 26(B)(3), a party may establish good cause by

demonstrating: (1) that the work-product is directly at issue in the case, (2) there is a

compelling need for the information, and (g) the evidence cannot be obtained elsewhere.

Squires, Sanders & Dempsey at 116o. We note that, while our independent research does

not reveal an Ohio case which has directly considered the issue before this court,

regarding discovery of a surveillance video prepared by a defendant in anticipation of

litigation in a personal injury action, our research reveals several federal coiuts which

have considered the issue. See First Bank of Alarietta v, Mascrete, Inc., 79 Ollio St.3d

5o3, 5o8 (1997) (noting that while "federal [case] law is not cUntrollin.g with regard to

interpretation of the Ohio Rules of Civil Procedure, it can be instructive where, as here,

the ruIes are similar"); Fed.RCiv,P 26(b)(3) (providing that attorney work product is

discoverable if "the party shows that it has substantial need for the materials to prepare its

case and cannot, without undue hardship, obtain their substantial equivalent by other

means").

{^ 23} The trial court found that the video was directly at issue in the case, noting

that the video "may affect the substantive issue of damages and may go to the heart of

AppxO9



0A076 - AS

No. 12AP-1027 8

whether Plaintiff is injured as claimed." (Decision and F..nt.iy, 4.) Defendants assert that

the video is not directly at issue, as it does not provide evidence regarding the applicable

standard of care or breach. See Korreckt v. O1iio I-lealth, ioth Dist. No. 1.oAP-8zg, 2oxx-

Ohio-3082, 1i 1a:, citing Adams v. Kurz, ioth I7ist. No. o9AP--xo8i, 2010-Ohio-2776, T xx

(stating the elements of medical malpractice claim). Defendants ftuther assert that the

video is not "necessary or compelling for the Plaintiff to establish his damages," as

plaintiff can establish his damages "tlzrough his own testimony, medical records, the

testimony of his experts and other witnesses he has identified that he will call at trial."

(Defendants' brief, 9.)

{¶ 24} The court's conclusion that the surveillance video will affect the substantive

issue of damages was not an abuse of discretion. Plaintiff claimed in his complaint that

he suffered a loss of er.joyment of life and an inability to engage in,daily activities as a

result of his injuries. Thus, the surveillance video will help to establish or negate the

extent of plaintiifs damages. See Snead v. Arn..ExpQrt-rsbrandtsen Lines, Inc., 59 F.R.D.

148, i.5o (E.D. Pa.1973) (noting that surveillance films in a personal iiijury case "which

would tend to show a plaintiffs physical condition, how he moves, and the restrictions

which are his, are highly relevant-perhaps tlZeywill establish the most important facts in

the entire case"); Papadakis v. CSX Transp., Ine., 233 F.R.D. 227, 228 (D.Mass.20o6)

(noting that "[i]n personal injury cases, sui-veillance materials are evidence of whether

and to what extent a claimant was injured," and because the "existence and extent of

injury is the very essence of Plaintiffs claims * * * the surveillance tapes need to be

produced"); Chaisson v. Zapata Gu f Marine Corp., 988 F.2d 513, 5z7 (5th Cir-1993)

(finding that stuveillance evidence was properly subject to discovery, as "the severity of

[the plain.tiff"s] pain and the extent to which she has lost the enjoyment of normal activity

are among the key issues a jury must decide in calculating her damages," thus the

surveillance "[e]vidence which would tend to prove or disprove such losses must be

considered 'substantive' "). Compare Sutton u. Stevens Painton Corp 193 Ohio App.3d

68, 2o.tt-Ohio-841, 1127 (8th Dist.). Because the video at issue goes to the ultimate isstie

of damages, the trial court did not err in determiring that the video was directly at issue in

the case.
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{^ 25} AVe also note that while defendants claim they intend to use the video as

iinpeachment evidence only, if the video refutes plaintiffs claims regarding the extent of

h.is injuries, the video vvill also constitute substantive evidence on damages. See 8 Wright,

Miller & Marcus, Pederat Practice and Procedure, Section 2015 (3d. Ed..2009) (noting

that "surveillance evidence or evidence of prior injuries is useful for impeachment but it

also has an iznportant substantive aspect since it goes directly to the issue of the extent of

plaintiffs injury").

{¶ 26} The trial court also fol.md that plaintiff demonstrated a compelling need for

the video. The court relied on Snead to support its finding that plaintizfs interest in

obtaining the video before trial was greater than defendants' interest in concealing the

video. In Snead, the court found that a plaintiff in a personal injury actio.n was entitled to

discover a surveillance video prepared by the defendant. The Snead court observed that a

camera "may be an instrument of deception. It can be misused. Distances may be

rliinii.nized or exaggerated. Lighting, focal lengths, and camera angles all make a

difference. The editing and splicing of films may change the chronology of even.ts:°

ld. at x5o. The Snead coiu-t concluded that the defense should be required "to disclose the

existence of surveillance films or be barred from showing them at trial." Id. at i.5x.

{t 27} The Snead court's observation, regarding a party's ability to rnanipulate fihn

images, is perhaps more true today than at the time Snead was decided. Today, digital

cameras and computer programs permit even the novice photographer to easily edit,

enhance, and znanipulate digital images. Accordingly, the trial cout•t's conclusion that

plaintiff had a compelling need to view the video prior to trial, to ascertain "in ad.vance if

the video images have somehow been maniipulated, or if the person on the video is

actually Plaintiff," was an accurate conclusion. (Decision and Entry, 4.)

{l 28} Defendants fizrther assert that the trial court erred in finding that plain'tifi"s

prior deposition testimony protected the impeaching value of the surveillance video.

Defendants contend that production will destroy the irnpeaching value of the e-6dence, as

plaintiff will be able to prepare his trial testimony to conforrn to the images on the video.

While plaintiff may so structure his t.rial testimony, if plaintiffs trial testimony differs

from his deposition testimony, taken before plaintiff had a chance to view the video,
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defendants ivill be able to impeach plaintiff with his deposition test7mony. If plaintiffs

trial and deposition testimony are the same, then the video will either impeach plaintiffs

testimony, or it will not, because plaintiffs testimony will align with the ini..ages on the

video.

{¶ 29} Moreover, federal cotirts which have considered the issue conclude that

discovery of a surveillance video fo]lowing the plaintiffs deposition strikes the appropriate

balance between the pla3ntiff s interest in seeing the video before tr.ial and the defendant°s

interest in retaining the impeaching value of such eAdence. See Wightman v. Reassure

Ani. Life In:s. C'o., S.D.Ohio 1To. 3:05-cv-204 (Nov. 30, 2oo6) (findi-ng that the "case law

on, point unanimously supports Defendant's position," that defendarrt need not produce

the surveillance evidence until after plaintiff was deposed); Donovan v. ;t3XA Equitable

Life Ir,s. (:o., 252 F.R.D. 82 (D.Mass.2008) (,A^hile the court noted that "°[m]ost courts,

bo-th federal and state, have held that video surveillance tapes, if theji plan to be used at

trial, must be produced in discovery," the court would not oiri.er the surveillance tapes

produced until after "the completion of Mr. Donovan's deposition"); Ward v. aSX

7`ran.sp., .Tnc., 1.61 F.R.D. 38, 4x (E.D.N.C.1995) (concluding that "allowing discovery of

surveillance materials after the deposition of the plaintiff, but before trial, best meets the

ends of justice and the spirit of the discovery rules to avoid st:rprise at trial").

{Q 30} Lastlv, ive note that the tape is under the sole control of defendants. As

such, the evidence cannot be obtained elsewhere. See Bryant v. Tre^der Trucking, D.S.C.

No. 4:1x-cv-2254-RB11 (<Tan. 18, 2012), quoting Tripp v. Seuere, D.Md. No. L-99-7478

(Feb. 8, 2000) (where a party intends to use surveillance footage at trial, "'courts

generally find that the work product privilege is waived given the plaintift's *^* inability

to obtain the substantial equivalent of thas record of plaintiffs condition at a partictilar

time and place"')

11131) Under the specific facts presented in this case, v+re find the trial court did not

abuse its discretion in granting plaintiffs motion to compel, as plaintiff established good

cause for discovery of the surveiBance video. The substance of the video may reveal the

extent of plaintiffs injuries, which are directly at issue in the case. As defendants have

indicated that they may display the video at trial, plaintiff has a compelling interest in
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viewing the video to ascertain the video's cluality aiacl accuracy. C'ompcn-e Ward v. A:1'Sgs.

Inc., E.D. Pa. No. 07-4249 (Sept. 8, 2008). As clefendants have sole control of the video,

plaintiff is unable to obtain the video elsewhere.

IV. DISPflSIT'I®N

{^ 32) Based on the foregoing, defencimits' sole assignment of error is overruled.

Havin,g nverruled defendants' assignment of error, we affi:rm the judgment of the Franklin

County Cotu-t of Common Pleas.

Judgment aff irnzed.

SADLER and McCORMAC, JJ., concur.

McCUR-MAC, J., retired, formerly of the Tenth Appellate
District, assigned to active duty under the nhio C,onstitution,
Article N, Section 6(C).
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